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4:00 - 6:00 pm

7:00 pm

7:30 am

8:00 am

ARMY - M1C INTELLECTUAL PROPERTY LAW CONFERENCE

Sponsored by the

U.S. Army Laboratory Command

Ramada Inn and Conference Center
Annapolis, Ma,yland

3-5 May 1987

Sunday, 3 May 1987

Early Registration

Informal Dinner Arrangements

Monday 4 May 1987

Registration

Welcome/Opening Remarks

Saul Elbaum, Moderator
Chief, Intellectual Property Law Division, LARCOM

Anthony Lane
Patent Counsel
Army Legal Services Agency

8:30 am

9:00 am

Tab A Non-Evaluation of Royalties

John C. Garvin, Jr.
Chief, Intellectual Property Law Division MICOM

Royalty vs. Return on Investment

Robert W. Poor, Attorney
Army Armament, Munitions & Chemical Command
Edgewood Area
Aberdeen Proving Ground, lID



(
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9:15 am

10:00 am

10:15 am

11: 30 am

12:00 pm

Tab B

Tab C

Tab D

Tab E

Joint Logistics Commanders'
(JLCs) Regulations and
Handbook on Data Rights

Bob Gibson
Patent Attorney, A};C

Break

Panel Discussion, DFARS provisions on technical data;
Proposed Rule on Non-Disclosure Agreement

W. Robert Baylor, Moderator
Patent Attorney
LABCOM

Richard Summerour
Chairman for both the DAR Technical Data Committee and
the DAR Software Committee
Air Force/ROCS

Frank G. Nieman
Navy member for both committees
Staff Attorney
Office of Naval Research

John Raubitschek
Associate Solicitor
Patent and Trademark Office
(formerly with Army Legal Services Agency)

Compensation for Licensing
of Competitors - The Nash Approach

Frank A. Lukasik
Chief, Patent Law Division
Air Force Systems Command

Luncheon

Speaker - Gene T. Fisher
Legislative Assistant for
Congressman Albert G. Bustamante
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1:30 pm

1:45 - 4:45 pm

Tab F

Tab G

5:00 pm

7:00 pm

Remarks

Burton M. Blair
AMC Command Counsel

BG John L. Fugh
Assistant Judge Advocate General for Civil Law
Department of the Army

Rights in Computer Software

Sheldon Kanars
Assistant Chief Counsel
Intellectual Property Law, CECOM
Fort Monmouth, New Jersey

Proposal for a new DoD "Rights in Software" clause

Pamela Samuelson
Professor of Law
University of Pittsburgh

Software Maintenance and Enhancement

Anne C. Martin
Software Licensing Project
Software Engineering Institute
Carnegie-Hellon University

Model Software Licensing Agreement

Saul Elbaum
Chief, Intellectual Propety Law Division, LABCOM

PANEL DISCUSSION

Sheldon Kanars, Leader
Pamela Samuelson
Anne C. Martin
Richard Summerour
Jack M. Glandon, Patent Attorney, Army Missile Command

Reception at Ramada (Cash Bar)

Dinner (Optional) (Name of restaurant to be announced)
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7:00 am

8:00 am

9:00 am

9:30 am

Tab R

Tab I

Tuesday, May 5, 1987

Breakfast

Initiative to review patents and patent applications
for AlIC Tech Base Utilization

Peter W. Collery
Special Project Officer/Attorney,
LABCOll Office of Deputy Chief of Staff for Intelligence

Trademarks in the Army

Major (P) William V; Adams
Patent Attorney
Army Legal Services Agency

Overview of Intellectual Property Law-Army Wide

Anthony Lane
Patent Counsel
Army Legal Services Agency

Army Corps of Engineers
Capt. Charles Calkins
Patent Attorney, COE

Walter Reed Army Medical Center
LTC Francis A. Cooch IV
Patent Counsel, Center Judge Advocate Office

Army Medical R&D Command
Paul E. O'Donnell, Jr.
Patent Attorney
Fort Detrick, Frederick, MD

10:10 - 10:15 am

10:15 - 12:00 Tab J

Break

The Federal Technology Transfer Act of 1986

Norman Latker, Director
Office of Productivity,
Technology and Innovation,
Department of Commerce

Tab K Technology Transfer Model Cooperative R&D Agreement

Roundtable Discussion:
The Impact of Technology Transfer on
Patents, SIRS and Contracting Out
Saul Elbaum
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GOVERNMEm' PATENT U\WYERS ASSOCIATIOO
WASHING'ION, D.C.

Hembership Roster (April 1987)

AGRICULTURE, oepartrrent of

SILVERSTEIN, HCMard M. Deputy Assistant General
Counsel for Patents

AIR FORCE, Depart:!rent of

447-4866

ALLSHOUSE, Charles C.
BUllOCK, George J.
CLEARY, Vincent N.
KAIMBAUGH, David S.
KUNDERl', Thcmas L.
UJKASIK, Frank A.
PAWLIKCMSKI, Gene
PEl'RUNCIO, John M.
PRAHINSKI, Theodore
SINGER; Donald J.
STEVENS, Eugene E.
STOLL, Leonard F.
WISEMAN, Morris

ARMY, Depart:!rent of

ADAMS, William V.
ALTHERR, Jr., Robert
BAYLOR, W. Robert
BECKER, John E.

CCXXCH, Frank, LTCOL
ELBAUM, Saul
GARVIN, John C., Jr.
GIBSOO, Robert P.
GOlDBERG, Edward

KANARS, Sheldon D.

KENNEDY, Alan J.
LANE, Anthony T.
McOONALD, Thanas E.
NICHOLSON, Hugh P.
PHILLIPS, Roger

REHBERG, John
ROBERTO, Muzio B.
SHEEHAN, William J.

Chief, M/JACPI, WPAFB
Patent Attorney, M/JACP
Patent Attorney, MSC
Patent Attorney, M/JACP
Chief, M/JACPD, WPAFB
Chief, Patent Law Div., APse
Patent Attorney
Patent Attorney, M/JACP
Patent Attorney, MSC
Chief, Patents Div., M/JACP
Patent Attorney, M/JACP
Patent Attorney, M/JACP
Patent Attorney, APSC

Patent Attorney, JALS-PC
Patent Attorney, JALS-PC
Patent Attorney, LI\1lCCX-1
Patent Advisor, BRI\DC,
Ft. Belvoir
Patent Attorney
Patent Counsel, ~l
Patent Counsel, MICOM
Patent Attorney
Patent Attorney, CECa!'!
Ft. Honrrouth
Ass't. Chief counsel, CE:CCl1
Ft. Monrrouth
Patent Attorney, IABCOM
Patent Counsel, JALS-PC
Patent Attorney, IABCOM
Patent Attorney, MICOM
Patent Adviser, BRI\DC,
Ft. Belvoir
Patent Attorney, CE:CCl1
Patent Attorney, IABCOM
Patent Attorney, AVSCOM

(513) 255-2872
475-1386

(714)962-0823
475-1386

(513) 255-2838
981-5372
475-1386
475-1386
981-5372
475-1386
475-1386
475-1386
981-5372

756-2430
756-2430
394-1105
664-5411

5'76-'-/ 3 6 1
394-3790

(205) 876-1121
274-8051

(201) 532-3187

(201) 532-4112

394-3790
756-2430
394-3790

(205) 876-1121
(703) 664-5411

(201) 532-3187
394-3790

(314) 263-3591
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GPIA Membership Roster

ARMY, Depart:m::nt of (continued)

SHORI'ILL, Joseph
SOIDERLING, Gail
S'IQIARUN, Edward L.
TISQlER, Arthur H.

BRITISH EMBASSY

Patent Attorney, LAI3CCt1
Patent Attorney, TACXJM
Patent Attorney, LAI3CCt1
Supervisory Patent Attorney,
AVSCOM, St. Louis

394-1105
(313) 574-8682
394-1105

(314) 263-3591

MUIR, Henry J.

ENERGY, Departrrent of

Assistant Director, (202) 898-4321
Intellectual Property Rights

CONSTANT, Richard E.

HIGH'ro'IER, Judson R.
LIBMAN, George H.

MAOCHICK, Robert J.
l-PSER, William E.
REICHERI', Earl T.

Assistant General Counsel
for Patents
Patent Attorney
Patent Attorney
(Albuquerque, NN)
Patent Attorney
Deputy AGC for Patents
Patent Attorney

. 586-2802

586-3499
(505) 844-8231

586-4792
586-2806
586-3444

ENVIRONr1ENTAL PROTECTION AGENCY

BCCHENEK, Benjamin H. Patent Counsel 382-5460

HEALTH AND HUMAN SERVICES

FERRIS, Thanas G.
HENDRICKS, Glenna
RANDALL, Leroy B.

INTERIOR, Departrrent of

KOLTOS, E.Philip
ZACK, Thanas

Patent Attorney
Patent Attorney
Patent Attorney

Patent Attorney
Patent Attorney

496-7735
496-7056
496-7735

343-4471
343-4471
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GPIA Membership Roster

JUSTICE, DepartIrent of

BARI.CkI, Harry E.
BERL, Herbert
BUCHAN, B.Frederick, Jr.
DePIEl'RO, Vito J.

S'IOKES, James D., Jr.
'lU'VLER, Oscar A.

Attorney
Attorney
Attorney
Director, Ccmrercial
Litigation Branch
Attorney
Attorney

724-7280
724-7283·
724-7276
724-7223

724-7279
724-7282

I

LIBRARY OF CONGRESS, COPYRIGHT OFFICE

LILLIS, Mark

M:ORE, Waldo H.

Attorney for Research
Programs
Assistant Register of
for Registration

287-8378

287-8378

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

KEMPF, Robert F.

Li\WRENCE, Nina M.
LUPULOFF, Harry
MANNING, John R.
MARCHANT, R. Dennis
Me COY, Garland T.

SANDLER, Ronald F.
TRESANSKY, John o.

OOFFORD, Leon

NATIONAL SECURITY AGENCY

MASER, Tharas O.
l.JTERMJHLE, John R.

Assistant General Counsel
for Patent Matters
Patent Attorney
Patent Attorney
Patent Attorney
Patent Attorney
Deputy Assistant General
Counsel for Patent Matters
Patent Attorney
Patent Counsel, Goddard
Space Flight Center
Patent Counsel, Marshall

Assistant Patent Counsel
Patent Counsel

453-2411

453-2417
453-2421
453-2416
453-2420
453-2412

286-9275
286-7351

(205) 544-0024

(301) 859-6647
(301) 859-6647

NATIONAL TECHNICAL INFORMATION SERVICE

"'~'~

,1$3;

AUBER, Robert P.
DEVNANI, Papan E.

Patent Licensing Specialist
Patent Licensing Specialist

487-4732
487-4739
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GPIA Membership Roster

NAVY, Department of

ALUIHUl', Louis
BUSCH, James T.
OOBYNS, Kenneth W.
DYNDA, Frank J.
ER!CKSQN, Roger J.
FORREST, JOM L.
FREW, James D.
GI\RVERl', William C.
GOSHORN, Elrrer E.
HAIRSTON, Kenneth W.
HENDERSON, William R.
JACOBS, Kenneth E.
JOHNSON, Roger D.

KELLY, Brian C.
KLEIN, Alan P.
KWITNIESKI, A. F.

LESNIAK, Andrew M.
MARSH, Luther A.
M:: CARI'HY, william F.
M:: OONNELL, Thanas E.
M:: GILL, Arthur A.

NIEMAN, Frank G.
O'rmYER, Thanas S.

PECK, Donald G.
SHEINBEIN, Sol
SLIWKA, Melvin J.
TARLIINO, JOM P.
'lrnNSEND, W. Cecil
WAlDEN, Kenneth E.

WILLIAMS, Ann C.
W)HLFARrH, Robert M.
WYNN, JOM G.

Patent Attorney, NAVAIR
Patent Attorney, ONR
Patent Attorney, NAVSFA
Patent Attorney, NAVAIR
Patent Attorney, ONR
Patent Attorney, NRL
Patent Attorney, ONR
Deputy Counsel, ONR
Patent Attorney, (XI)

Patent Attorney, JQ1P
Patent Attorney, NAVSFA
Patent Attorney, NAVSFA
Patent Attorney, NSWC,
White Oak
Patent Attorney, NRL
Patent Attorney, NAVSFA
Patent Attorney, ONR Branch
Office, London
Patent Attorney, NRL
Patent Attorney, NSRDC
Patent Attorney, ONR
Patent Attorney, ONR
Patent Attorney, NUSC,
Portsrrouth, R.I.
Principal Advisor
Patent Attorney, Naval
Facilities Engr. Corrrn.
Patent Adviser, NAVSFA
Patent Attorney, NAVSYSCCM
Patent Attorney, SPAWAR
Patent Attorney, SSPO
Associate Counsel, SPAWAR
Patent Attorney, NSWC,
White Oak
Patent Attorney, NAVAIR
Patent Attorney, SSPO
Patent Attorney, ONR

692-2445
696-4000
692-7077
692-7810
696-4001
767-3428
696-4002
696-4000
692-7136
692-7883
692-7077
692-7077
394-2182

767-3428
692-7077

(441) 409-4369

767-3428
227-1834
696-4003
696-4016

(401) 841-4736

696-4007
(415) 877-7641

692-7077
692-7077
692-8616
695-4308
692-8458
394-2174

692-7810
695-4308
696-4005

PATENT AND TRADEMARK OFFICE

ALLEN, David B.

ARBES, Carl J.
CAGE, Kenneth L.
CORCORAN, Robert J.
CROYLE, Carlton R.
DAUS, Donald G.
FREEH, William L.

Trademark Trial and Appeal
Board
Examiner
Director, Group 220
Office of Quality Review
Supervisory Patent Examiner
Supervisory Patent Examiner
Examiner

557-3551

557-6509
557-2476
557-3844
557-3464
557-3920
557-0900

j

J
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GPIA Membership Roster

PATENT AND TRADEMARK OFFICE (continued)

GLUCK, Richard
mANS, Judy M.

GRAY, Bobby R.
GRIFFITHS, John E.
m, Earl
McCARI'HY, Helen M.
MEYERS, Albert T.
O' KEEFE, Veronica
OSTRAGER, Allen M.
RAUBITSCHEK, John
SERCII'A, Saul I.
THCMAS, Jarres D.
TUBBESING, Theodore A.
WEIMER, Elizabeth C.
WILLIAMS, Archie E., Jr.

Primary Examiner
Legislation & International
IP Specialist
Director, Group 310
Patent Examiner
Director, Group 230
Primary Examiner
Supervisory Patent Examiner
Examiner
primary Examiner
Associate Solicitor
Board of Appeals
SUpervisory Patent Examiner
Primary Examiner
Patent Examiner
Examiner

557-3128
557-3065

557-2921
557-5966
557-5088
557-2921
557-3304
557-2517
557-5721
557-4035
557-4023
557-0375
557-4918
557-0850
557-2119

TRANSPORI'ATION, Department of

WIIDENSTEINER, Otto M. Patent Attorney

U.S. POSTAL SERVICE

366-4710

Ml\JOR, Theodore Patent Counsel 245-4062

SOCIAL ME1-lBERS (and fonner agency as underlined)

ALVEY, Ralph
BEERS, Robert F.
CRAWFORD, Robert
DEELEY, Harold P., Jr.
EDELBERG, Nathan
FARMER, Herbert E.
GAPCYNSKI, William G.
GIASSMAN, Lawrence
HFALD, Randall
HELVESTINE, Albert M.
HODGES, Quinton E.
JARCHO, Harold G.
KELLY, Edward J.
LEES, Frederick J.
MERCHANr, John H.
NEl.JMANN, O.A.
O'CONNELL, Joseph A.
PARKER, Gayle
PFARSON, George

~
~
~
DOT
AM:
DOT

~
~

~
~
Air Force

.~
Pro
Pro

~
NASA

~

524-9781
978-7351
593-2040

(617) 494-2738
525-6809
588-9278
920-6968

(301) 849-8467
622-0167
434-8357
534-1238
765-8817
368-3519
881-4053
965-3889
920-8831

(714) 222-7025
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GPLA Membership Roster

SCCIAL MEMBERS (continued)

PERRONE, Matthew R. ,Jr.
POS'lMI\N, Martin S.
QUESENBERRY, vlilliam O.
REED, Richard C.
RICHWINE, Francis K.
ROBBINS, David
ROSS, Leo
ROTKIN, Irving J.
RUSZ, Joseph E.
SAIX:WSKY, Gersten
SARAGDVITZ, Harry M.
SCIASCIA, Richard S.
exm, ThCXl'aS J.
SIMPSON, Martin P.
SPECHLER, Arthur I.
SPEVACK, A. David
STEPHENS, Daren
STERMl\N, Milton
TCMPKINS, Rayrrond I.
WAMSLEY, Herbert c.
WEINSTEIN, Stanton D.

~
p.Jf'

Navy
~

~
~
PTO
AIr Force
Interior
~
~
Justice
OOE
~
Justice
PTO
PTa
Navy
PTO
Navy

(312) 658-5140
946-0456

(301) 292-5618

532-7145

356-5696
949-7095
554-1283

(301) 292-2970
393-0177

(415) 422-0502
(609) 435-4609
(703) 241-1300
548-1618
439-0287
360-3188
466-2396

(213) 797-5085
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a j , ~,;iJ_1.iam F. /"{:a:1S
T!. S. Army Legal Serv i.ce s Agency
Falls Chl!Ycl1, VA

,raj. Robert F. Al t h err, Jr.
T:. S. Array 1,eg2.1. Se rv i c c s l\ge.ncy
Fal Ls Chur ch , VA

.i, \\1. Robert Baylor
11.f·',. Army Lc~hn!'atory C(,'r'T','.dEd
Ade l.ph t., I,m

4. ,.:01111 Becker
U. S. Army Troop Suppor t; Command
Ft relvoir, VA

S. WeTten F. Bellamy
U.S. Al:-my Legal Services Agency
Falls Church, VA

6. Burton M. Blair
Headquarters, U.S. Army Hateriel Command
Alexandria, VA

7. Kenne t h L. Cage
U.S. Patent and Trademark Office
Arlington, VA

8. Cpt. Charles Calkins
U.S. Army Corps of Engineers
Ft Belvoir, VA

9. Harold H. Card
U.S. Army Armament, Munitions and Chemical. Command
Dover, NJ

10. Maj LOllis D. Carlson
P.S. Army Office of The Judge Advocate Cenera L
vlashington, DC

11. Richard E. Constant
U.S. Department of Energy
Washington, DC

12. LTC. Francis Coach
Walter Reed Army Medical Center
Washington, DC





13. James Dalgety
Defense Data Eanagemf..:nt Office
F<1J_ls Church, \A

14. COL Joseph Dudzik
U.S. Arny LaboratoI"Y Commapc
Ad e l.ph i , }ID

15. Aubery J. Itu-rn
Il , s. An:1.Y COTI'JT1unications/Elect~:'()ni cs Command
Ft Belvoir, VA

In. Sanl. Elbaun
1]. S. Array Labo r a to r y Gor-anand
Ade Lph I , MIl

17. BG John L. Fugh
u. S. ArUiY Office c.f The .Judgc Advo c a te Cene r aL
\,1a s h i n g t c n , DC

l8. ~..alliam C. Garvert
Office of Naval Researcl!
Arlington, VA

19. John C. Garvin
U. S. Army Hiss I l,e Command
Redstone Arsenal, AI.

20. Robert P. Gibson
Headquarters, Army Materiel COITJGand
Alexandria, VA

21. Jack M. Glandon
U.S. Ar.roy Nissile Command
Red st orie Arsena} ~ AL

22. Hark GoJdberg
Il , S. Army Lal-c r a t o r-y COTrJ:T2t1d
Hatertcvm, M.A

23. Solomon S. Goldberg
U. S. Arw~,1 ~est and Eva l.ua t t on Cortrnand
Aberdeen rr()"'i7~nf Ground, ND

24. BOWA~d Coldman
u.s. Army Corps 0f Engineers
Ft Belvoir, VA

25. Max L. Hanlell
U.S. Army Communicatioas/Electronics Command
Ft Belvoir, VA
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26. Darre'] Hollis
n.~,. Army COYPf.:: c f Engine.e-.r't.i
Ft Belvoir, v»:

zt . Tif'h Eughes
iT. S. Army Office of The Geue r a l Couns e I
1~1':,f;hington, DC

28. SheJ.don Kanars
1.1.S. Army Ccrr,munications!F.lectron'ics Command
Ft l-onmouth , NJ

29. Robert F. Kempf:
E,,-t~onal Ae ronau t Lc s [:.cd Space Adnnr.ts t r at Ir».
~~TG,shington, Ie

30. All", J. Kennedy
U. S. Army Laboratory Corornand
Ade Lph.i , 1m

31. 1'.2. thy Kurke
U.S. Army Corps of Engineers
Ft Belvoir, VA

32. Lawrence E. Labadini
U.S. Army Troop Support Com~and

Na t Lc , MA

3J. Anthony Lane
U.S. Army Legal Service Agency
Falls Church, VA

34. Norman Latker
Department of Commerce
\.\Tashington, DC

35. Milton W. Lee
U.S. Army Communications/Electronics Coro~and

Ft Belvoir, VA

36. Frank A. Lukasic
U.S. Air Force Systems Cow~and

fiashington, DC

37. Anne C. Martin
Software Engineering Institute
Pi ttsburgh, PA

38. John Meachum
U.S. Army Armament, Munitions anc Chemical Command
Rock Isla.nd, IL





" ('
~) '1 ~ Thomas E. McDonaJ.d

u. s ~ Arrq Lab or a t ory Command
Adelphi, MD

40. Hilliam Eo Hosier
U.S. Depzrtffient of Efi€'rgy
Hashingtcn, DC

41. Frank G. Neiman
Office of Naval Research
Arlington, VA

~7 Paul O'Donnell
U. S. Arriy }::.edical Re s ea r ch and Development Command
Ft Detrick, ~I,D

43. Robert Parise
u. S. Ar-my Armamen t, 'Huni t i.ons .1nc1 Chem ica L Command
Dover, t~J

44. Roger F. Phillips
U.S. Army Troop Support Command
ft Belvoir, VA

45. Robert W. Poor
U.S. Army Armament Munitions and Chemical Command
Aberdeen Proving Ground
Edgewood Arsenal, t1D

46. .John P.aubitschek
U.S. Patent and Trademark Office
Arlington, "'ilA

47. Muzio B. Roberto
u. S. Army Laho r a t or y Command
Adelphi, lID

48. Pamela Samuelso~

University of Pittsburgh
P~ttsburgh, 1'1.\

49. f\0f\.?1.d J. Singer
U.S. A~" Fcrce/JACr
Hashington, DC

50. L2urence SmaiJ
U.S~ Army Aviation Systems Command
St. Louis, MO
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'=)1 Edward 1. Stc;]<?run
r. S. Army Labo r a t o ry COTi'Jr2nd
Adelphi, HD

;2. Rich2r2 2ummerc~Y

e. S. Air Fo:r:ce/RDCS
Vasb i.ng t cn , })C

53. Peter A. Teucher
U.f1. Army Tank Au t ornot Lvc Command
,...Ja r rr-n , 1'11

54. Ar t hur H. Tiscber
U. S. Army Aviation Systems Cornnand
St. l.ouis, MO
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DEPARTMeNT 0,. TH~ ""MY
Of'l'ICI Of Ttil ~B8IIT.NT 'iC"IT~'W

W••tlIHOTOIl, DO toafO-010a

SMDA 1 0 j UN 198&

MEMORANDUM FOR DIRECTOR, OAR COUNCIL

etmJ2CTt DAR CaB~ 86.921, Evaluation o~ Royalty tees Authority
to DeViate ~rom F~R 27.204~3/S4.227-7

..

%. PROBLEM I FAR 27.204.3 requirel Army contracting officers
to Ule the provision at ~AR 52.227-7 When a pre-procurement
patent licen.e agreement exists and calls for ~ayment o~ a
royalty fee it the patent i8 uee~ for oompetitive (re)procure
ment. ~~ 21.204-)(b) and ehe proviaion call for, in part, thQ
oontraotlnq offi~$r to ad~ the amount of royalty tee to the
offer of a non-patent holder/non·liceneee. This is contrary to
Army polioy .~ e~~r.a5e~ by the Under Secretary of ~h. Army .n~

confirmed in writt80 oorreopond.no@ to COnotesS i~ reqard to a
Ipaoific prOClIrement action.

2. REcOMMENDATION! That the D~R Counoil authorize the Army to
~eviate (for a period of three years) ~rom that portion of FA~

27.204-3 and 52.227·7 that seem to require evaluation of patent
royaltv fees, in tho&e rare situations when a pre-proourement
patent lioense agreement exist., where significant future
competitive (re)~rocurement is anticipate~, and when ~eeme~ to
be in the b.~t in~.r~mt or tn. GoYernm.nt.

3. DISCUSSION, Un~er OAR Case 85·148 the DAR Council rejeoted
_ft Armv c~oco••1 to .Men4the 9A~ to_require such patant royalty
!ee~ ~o be conalO.rea Ie .UJ1~ ~W.~p ~~ ~l~ .~~~.~~~_.,~ ~n

future competition", and theretore not ge .v.luate~, at the
disoretion of the oontracting officer. Direoted Army policy
does not allow evaluation ot suoh fe •• axcept when properly
jUltitied and approved at the HQDA level.

The Patent Committee report of 21 Sep 8S under DAR Csse
95-149 opined that the FAR 27.204-3 procedure. were "d~aiined

to give the patent hol~er Or hi. liolns.e(e) an equitable
a~v~nta9. in a proourement again.t non-lic.nse~ co~petitor.,•.. ••
HonevGlua~lo~ of the royalty fee. doe. not har~ the patent~

holder, nor cr.ate any undue advantage or ~isadvantaga, sinoe
the patent holder i. paid the agr••d-upon fee by the aovernmen~.
~e Committe. further argued that, 8inca the Gove~nrn.nt i.
oblio8tAd to pay the royalty and il obligated to aw.r~ 8

oontract to the low•• t responsible, responaive/aQceptable
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!1ARJ)A
l3UsJf:C'l': DAR Caee 86-921, EVIIlulltion I;)f Rovalt.y Feell Authoritv

to Devi.~. trom FAR 27.204-3/52.227-7

bi~4Ir/otferor, price and oth,r factors considered, therefore
~. ~~.t .v~1~.~. ~ho ~oy~i~~ QQ. ~hLQ 10 pG~an~1y flawed 1o,lc
in that the lanquaqe is permissive (it dictatl. what the Govern
'lIIent h f,lloW9d to oonlli<5er in c:volu"tion llnd .ouree l'leleeHol'l,
which is then eet forth in the gertlnent .olicitation). There
arl many ooata to the Government in preparine for future
competition, or even to assure competition on an inatant
prOQureme"t, whieh are conaidered "gunk" coata (e.g., the co~t

of preparing a oompetitlv, .peclflc~lon~ or the COl'lt of
acquiring a technlcal data packaoeJth~ COat of preparlng and
dl..eminat1n~. .l:lolllpet1tive solicitation plloklCU, et.c.). Thue
lire oonaidere~ •• ·coeta of doing bU8in~es- un~et a system that
mandates -full and open" competition by statute an~ that assumes
IHlb .. ~ ..nt i ..1 aaving_ 4u. t.o eh. for~of oOlllpeUt 10n.

ohn R~Hn
rmy Policy Representative
AA Coun"il

,
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FAR 27.204-3 PATENTS - NOTICE OF GOVERNMENT AS A LICENSEE
(a) Whon the Governm@nt is obligated to pay a royaH.y on a

pQbCnb bCCQ~CC o~ ~ ~ioenoe ag~eemen~ bc~wQQn ~hQ GOVQ~nmont an~

a patent own8r and the oontracting offioer knows (or has reason
to believe) that the lioensed patent will be applicable to a
prospective contract, the Government should furniSh information
relating to the royalty to prospective offerors since it serves
the interest of both the Government and the offerors. In sueh
aituationo, the contrccting offico~ oho~ld includc in the coli01
tation a notioe of tho lioense, the number of the patent, and the
royalty rate recited in the lieense.

(b) When ~h. CoV•• ~MO~~ i~ ob1i~~~c~ ~o ~a~ ~u~h a ~~Y~',~Yr

the solicitation should also require offerors to furnish infor
mation indicating whether or not each offeror is a licensee under
the patent or the patent owner. This information ia neeeaoa~y ao
that the Government may either (1) evaluate an offeror's price by
adding an amount equal to the royalty, or (2) negotiate a priee
reduction with an offeror-licensee when the offeror is licensed
under the same patent at a lower royalty rate.

(c) If the Government is obligated to pay a royalty on a
patent involved in the prospective ~ont~act, tne contracting
offieer shall insert in the solieitation, substantially as shown,
the provision at 52.227-7, Patents - Notice of Government Licensee.

FAR 52.227-7 PATENTS - NOTICE OF GOVERNMENT LICENSEE
• The Government is obIigated to pay a royalty appIicable to
the proposed acquisition because of a license agreement between
t.he GQvernment a.nd 1;.11" J::o'IIIlL'IIIuL uwu-..,t;. Th. f'0I,..~nL number is
4,000,000 and the royalty rate is 3.0%. If the offeror is the
oOw:n..wr oE.,. or ~ 1f.C<':"l"J8 ....t/? IU"'1I1"",rr .. hoP> !?.trot-."",nl:., ~nn{t":A+-.4It bAlow~

( ) Owner ( ) Licensee
If an offeror does not indicate that it is the owner or a

licensee of the patent, its offer will be evaluated by adding
thereto an amount equal to the royalty.

FAR 52.227-7 PATENTS - NOTICE OF GO~RNMDNT ~ICENSEE (Deviation.
Army Control Number 8S-DEV-10)

The Government i. obligated eo pay a royalty applicable to
tone proposed acquisit10n because ot el ll",.. ntl'" ..',j ..... lII ..uL L"'Lw....u
the Government and the patent owner. The patent number ia 4,000,000
and the roylaty rate is 3.0%. If the offeror is the Owner of, or
a licensee under, the patent, indieated belowl

( ) Owner ( ) Licensee
Notwithstanding the fo~egoin9' royalty feea will not be con

sidered in evaluation of offers.

ARTICLE X. LICENSOR'S RIGHT TO COMPETE
LICENSOR shall be given tImely notIce of eaeh and every pro

posed procurement of LICENSED ARTICLES, and for source selection
purpoeee ASPR 1-304.3 shall apply. (Hughes' draft.)

A~~!CL~ V!!l. LIC~N50R'5 RIGftT TO NOTIC~

Subject to security and other reguIafiona or afatutes,
LICENSOR shall be given timely notic~ of eaeh and every proposed
procurement of LICENSED ARTICLES, and for source selection pur
poses DAR (ASPR) 1-304.3 or suoh simili~~ policy whioh may be
applieable at the time of each procurement shall apply. (Executed
License Agreement.)
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PROTEST BY HUGHES AIRCRAFT COMPANY
AGAINST U.S. ARMY MISSILE COMMAND

AWARD OF CONTRACT UNDER RFP DAAH01-87-R-OOl6
GAO PROTEST B-226955

P.03

Hughes' protest centers on the provision in Section K-2 of
the RFP whioh r@oit@s, in part, that "royalty fees will not
be oonsider@d in evaluation of offers." Hughes has
expounded fou~ g~ounda for protest.

PROTF.ST GROUND I. BY ITS EXPLICIT TERMS. THE DEVIATION IS
INAPPLICABLE BECAUSE THE PROCUREMENT DOES NOT PRESENT THE
pROSPECT OF SIGNIFICANT FUTURE COMPETITIVE (RElPROCUREMENTS.

Hughes oontends that the deviation's explioit terms belia
MICOM'S reliance on it in that the deviation is restricted
to "those rare situations" when each of the following three
oonditions are present in the procurement:

1. ftwlJG'~ Q P~~-P~~Q~~~rncn~ p4t~nt 1l~cnDo Q~~ccm~n~

exists;,

2. "where significant future competitive
~e(procurementl i5 anticipated", and

3. "when deemed to be in the best intere$t of the
Government".

PROTEST GROUND II. EVEN IF THE DEVIATION WERE TO APPLY TO
PATENT ROYALTIES PAID BY MICOM, IT WOULD NOT .APPLY TO
l\OYALr:I~:I Ph.r> 1'"0:1< .HIll oaf! or lIUOlID3' Tl'lClIIUCAL DATA.

Hughes contend5 that the deviation does not apply to
xoya~tlea p4i~ for teonn1oa1 data in that th••xp11oit te=ma
of the deviation and FAR 52.227-7 are restricted to patent
royalties. not royalties based upon teohnioal data.

PROTEST GROUND III. IF THE DEVIATION WERE TO APPLY, THE
LICENSE AGREEMENT WOULD NOT PERMIT MICOM TO USE THE
TECHNICAL DATA AS ITS INTENDS.

Reepccting ~hie ground of pxotest, Hughes oontends th~~.

1. The license agreement does not permit other contrac-
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tors to use Hughes' technical data unless they are selected
win aocordanoe with rthe Government'sJ normal praotioes and
procurement regulations.·

2. The parties to the license agreement specifically
d!aQuaaed and &gteed duting nego.ia~!onc ~ha~, EOt ~hc pUt
pose of evaluating offers for subsequent produotion
contracts, MICOM would follow the normal practice of adding
the amount of the royalty to the price proposed by offerors
other than Hughes.

3. If Hughes had known that M~COM wou1d no~ have used
the royalties as an evaluation factor, it probably would not
have entered into the license agreement or would havp. at
least insisted upon higher royalty rates.

4. Hughes expectation that the royalties would be used
as an evaluation factor is ·fully supported by the conclu
sion of the PAR Coun~il's Pa~en~ Commit~ee ~hat the prooure
ment regulations at issue in the deviation were 'designed to
give the patent holder or his l!censee(s) an equitable
advantage in a procurement against non-licensed
competitors •••• •

5. MICOM cannot lawfully release or authorize the use of
Rughes' Lirnite~ ftishts ~ata 1n a manne~ inconsistent With
the license agreement.

PROTEST GROUND tv. THE DEV~AT~ON WOULD ~~ INVAT.IO IF
CONSTRUED AS MICOM URGES.

Respecting this ground of protest, Hughes contends that:

~. The OAR Counc1l ha~ no authority to grant a class
deviation involving ·major policy· in that regulations
require that deviations involving "major policy" must be
·approved in advance by the Deputy Under Secretary of
Defense, Research and Engineering (Acquisition Management)."

2. The deviation on which MICOM relies abandons
es~ablished policies relating ~o oosts, and rooted in sta
tutes, and are subject to change by Congress only.
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DEPARTMENTS OF THE AIR FORCE, ARMY, AND
NAVY, AND THE DEFENSE LOGISTICS AGENCY

Headquarters Air Force Systems Command
Andrews Air Force Base DC 20334-5000

Headquaners Air Force Logistics Command
Wright-Patterson Air Force Base OH 45433-5001

Headquaners US Army Materiel Command
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Alexandria, VA 22333-0001
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SECNAVNOTE 4210

DLA REGULATION 8400.3
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".
Acquisitfon Management ..

ACQmsmON AND MANAGEMENT OF TECHNICAL DATA AND COMPUTER SOFTWARE

Supplements to this regulation are permitted. Send suggestions, changes, and information copies of supplements to
this publication, through your command office of primary responsibility, to Headquaners Air Force Systems Com
mand (SDXP).

Purpose. This regulation sets up the Joint Logistics Commanders (JLC) program for planning and conducting the
acquisition and management of technical data and computer software. It applies to organizations managing such
programs that require an acquishion plan. It does not apply to the Air National Guard or US Air Force Reserve units
and members. I ~ , ,
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i'i'

1. Scope: This regulation establishes minimum re
quirements for planning and conducting the acquisi
lion of technical data and computer software by all
Service materiel commands. The provisions of this
regulation apply to any program subject to the re
quirement to prepare an acquisition plan. These pro
visions may be followed for any other program or
project that acquires technical data or computer soft
ware.

a. Although the basic principles set forth in this
~gulation apply 10 all forms of technical data and
computer software, this regulation emphasizes the
acquisition of engineering data. Other categories of
technical data (for example, technical manuals, pro-

. visioning data) .may differ from engineering data in
terms of format or functional assignment, but these
categories share in common with engineering data
the need to precisely identify requirements, specify
them in contracts, and make sure they are deliv
ered-inclUding appropriate government rights 10
use the data.

b. Computer software is governed by DOD-STD
2167, Defense Systems Software Developmenl, and
related documentation which identify the basic poli
cies and procedures for acquiring and managing
software. Since computer software is covered by
many of the same contract clauses that cover techni
cal data, this regulation expands on those aspects
related primarily 10 rights in computer software.
However, the basic principles and policies thaI apply
to engineering data and other categories of technical
data also apply 10 computer software,

2. Terms Explained. See appendix A.

3. Policy. This regulation establishes uniform proce
dures for use by Service materiel commands. II is
policy thaI:

a. Service materiel commands assure that techni
cal data delivered to the government are complete in
all aspeets and meet program objectives. This is to
be done by adequate up-front planning, specifying
the government's requirements as clearly and com
pletely as possible in contracts. and then Vigorously
enforcing contract terms and conditions.

b. Due 10 the criticality of engineering data 10
meet competition objectives, contracts awarded by
Service materiel command components shall contain
provisions for engineering data guidance confer
ences, in-process reviews. and final reviews before
acceptance,

c. Contractors performing under contracts issued
by Service materiel command components shall
have, maintain, and follow written procedures to
assure that restrictive markinzs (that is, so called
"proprietary" data) are applied"to technical data and
computer software in accordance with the terms of
their contracts.

I

d. Program and contracting officials will ensure
that prime contracrces understand what is expected
of them in managing their subcontractors that are
generating technical data or computer software for
ultimate delivery to :::.: government.

e. Service materiel commands and subordinate ac
tivities will safeguard technnal data and computer
software in their possession' !\Vhen they contain re
strictive markings. Comrnanda will follow uniform
procedures specified below when contractors' re
strictive markings.", challenged. The legitimate in
terests of contractors will be honored; however, an
aggressive but practi::al program will be pursued to
challenge restrictive markings that are not in accord
ance with contract p:oo.isions.

f. Service materiel commands will periodically re
view their, implemen:nion of these policies. Individ
ual Service proced= will be followed to ensure
that continuing traiIl::1g is provided as needed. The
basic requirements ci the JLC program to carry out
these policies are d:uained in the paragraphs that
follow. Additional g:ridance is provided in AFSCP
800-l8/AFLCP 800-18/AMC-P 7l5-15/NAVSO P
3650/DLAH 8400.1_

4. Requirements:
a. Technical Data and Computer Software

Planning:
(I) Technical da::I. and computer software con

siderations mUSI bep> as the program and acquisi
tion strategies are d:';eloped. As an integral pan of
the routine planning for initiation and conduct of a
program to acquire "'PPlies<and services, program
managers shall deve:op a plan to acquire technical
data and computer s..-m..we. The plan may be a sep
arate document (for example, an Engineering Data
Management Plan ce a Computer Resources Life
Cycle Management Plan), or it may be a section of
another planning doccmenr, such as the Acquisition
Plan (AP). The plan man be updated whenever there
is a significant changre in the program. The purpose
of such a plan is thre:fold: (i) to set forth in general
terms the program cejectives for the acquisition of
technical data and ...-.m...re; (ii) to enhance future

.competition; and (iii to identify a plan of action for
accomplishing these objectives. The program's ac
quisition objectives !tould identify the key elements
of data that are to te obtained and should address
the intended use of :he data. For example, if it is
planned 10 obtain er.pneering data, the plan will so
indicate and should ilia address whether unlimited
rights in such data ..;n be specifically acquired;
what alternate methods will be used to ensure the
availability of sufficent data to enable competitive
reprocurement if utL=llted rights are not acquired;
or justification for nee supporting competitive repro
curernents.

(2) Knowledge ct contractor and industry prac-
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tices is a key factor in implementing sound program
or project plans for the acquisition of technical data
and computer software. Program managers and con
tracting officers must work together to obtain infor
mation aboutprospective contractor plans and capa
bilities for preparing and furnishing technical data
and computer software. This should be done by re
quiring contractors to include information in their
proposals about their plans and capabilities; by ob
taining information about an individual contractor's
capabilities, procedures, and' specific contract,plans
through a preaward survey; or both. ..

(3) If the program or project will be competed
using source selection procedures, specific criteria
for technical data and computer software will nor
mally be included as part of the evaluation factors
for award.

(4) Specifics on planning are contained in
AFSCP 8oo-l8/AFLCP 8oo-18/AMC-P 715-151
NAVSO P-3650/DLAH 8400.1. Chapter 3 includes
a .sample format for an Engineering Data Manage
ment Plan. Chapter 4 discusses methods of obtaining
information on individual contractors before contract
award.

b. Technical Data and Computer Software
Managers:

(I) Each program shall have an individual (or
individuals) specifically identified to manage the
program's acquisition of technical data or computer
software. .

(2) Depending on the nature of the acquisition
and individual Service practices, this individual may
be referred to by such titles as Data Manager (DM),
Configuration Management Officer (CMO), Soft
ware Acquisition Manager (SAM), or Engineering
Data Management Officer (EDMO). The title is not
as important as the fact that the individual so desig
nated will have primary responsibility for ensuring
that technical data or computer software are acquired
and managed according [0 this regulation. The per
son so designated will, on behalf of the program
manager, conduct a technical data and computer
software management program to ensure that such
data and software delivered to the government are
accurate, complete, and not marked with unauthor
ized or incorrect restrictive markings. For ease of
reference, the term 'EDMO" is used throughout the
remainder of this regulation and AFSCP 800-181
AFLCP 800·181 AMC-P 715-15/NAVSO P-36501
DLAH 8400.1

c. Technical Data and Computer Software
Management Program. Service materiel commands
shall have a technical data and computer software
management program consisting of two major com
ponents-a Rights Management Program and a Con
tent Management Program:

(1) Rights Management. This portion of the

2

program 'is intended to rrururruze unauthorized and
incorrect restrictive markings on data and software
submitted to the government. The rights manage
ment portion of the program is also intended to aiert
the program manager as to privately developed
items, components, or processes at the time a con
tractor decides to include them in the system, equip
ment, or design effort under contract.

(a) Contractor Procedures:
I. Contractors and subcontractors, before

delivering data with limited rights, are required by
the "Restrictive Markings on Technical Data" clause
(DFARS 52.227-7018) to maintain written proce
dures governing the marking of technical data with
limited rights legends. They are also required to
maintain quality assurance systems to ensure compli
ance with their written procedures. Contracting offi
cers will consider a contractor's procedures and sys
tems to be acceptable only if they satisfy the
following minimum standards: .

a. They must identify by name and title
the employees authorized to mark technical data and
computer software with restrictive markings.

b. They must make sure that the employ
ees authorIZed to mark technical data with restrictive
markings are trained concerning the procedures and
the contractual terms pertaining to marking of tech
nical data and computer software with restrictive

. markings.
c. They must make sure that employees

will mark technical data and computer software with
restrictive markings only if the authorized employ
ees have determined that information in the contrac
tor's records support the assertion that the data per
tain to items, components, processes, or computer
software that have, in fact, been developed at private
expense.

s!.. They must provide for adequate evalu
tion of subcontractors' procedures and systems for
the marking of technical data and computer software
with restrictive markings.

2. To obtain uniformity in implementation
of DFARS 52.227-7018 regarding contractor's obli
gations to have written procedures and a quality as
surance system which meet these minimum stand
ards, contracting officers should consider
incorporating a special contract requirement substan
tially as set forth in appendix B in all solicitations
and contracts which include the "Restrictive Mark
ings on Technical Data" clause.

(b) Evaluation by Administrative Contract
ing Officer (ACO). In accordance with FAR
42.302(a)(48), the contract administration office is
responsible for reviewing the contractor's written
procedures for the marking of technical data. The
ACO is responsible for documenting the adequacy of
contractor procedures, using the standards set forth
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in (a) above. and monitoring tlie contractor's compli
ance with those procedures. The ACO will, upon
request. advise the, procuring contracting officer
(PeO) whether or not a contractor has acceptable
procedures and the degree to which they are being
followed. If a contractor's procedures or compliance
with them is unacceptable. the ACO will notify af
fected PCOs and will seek appropriate corrective
actions from the contractor, If the contractor does
not promptly take appropriate steps to correct the
deficiencies, the ACO will ask for PCO assistance.
Examples of possible remedies which either the
ACO or the PCO should pursue include withholding
payment under the contract in accordance with the
"Technical Data-Withholding of Payment" clause
or reduction or suspension of progress payments.

(c) Prenotification and Postaward Imple
mentation. PCOs shall obtain early information on
the rights the government will or will not receive,
This is accomplished by using the DFARS provi-"
sions, "Prenotification of Rights in Technical Data"
(DFARS 52.227-7035) and "Alternate I" to the
"Rights in Technical Data and Computer Software"
clause (DFARS 52.227-7013). For computer soft
ware. DFARS 52.227-7019, "Identification of Re
stricted Rights Computer Software," is used. Con
tracting officers should consider supplementing
these clauses by incorporating a special contract re
quirement substantially as set forth in appendix C.
That requirement ensures in every situation where
the government is to receive less than unlimited
rights in the technical data and computer software to
be delivered under the contract, or any follow-on
contract, that the technical data or computer soft
ware is identified in a listing incorporated as a con-
tract attachment. .

1. During the period of performance of
each contract, the contract administration office
shall periodically review the contractor's applica
tions of restrictive markings as well as the records
supporting the contractor's determinations that re
strictively marked technical data to be delivered un
der the contract pertain to items, components, or
processes that were developed at private expense.
The purpose of these reviews is not to reach an af
firmative agreement with the contractor that the
items, components. or processes were developed at
private expense. The purpose is to ensure that the
contractor's employees are properly complying with
the company's written procedures and to generally
assess the reasonableness of the contractor's determi
nations.

~. Deficiencies in the contractor's cornpli
nce with the written procedures may be discovered
either by members of the contract administration of
fice, as part of the monitoring of the contractor's
compliance with its procedures, or by the EDMO

3

(or other program or project official) as pan of in
process reviews. In either case, deficiencies shall be
reponed in writing to the ACO. who will seek cor
rective action from the contractor. Deficiencies in
the contractor's determinations that 'items, compo-

).~tnents, processes, or computer software were devel
,-,:oped at private expense shall be reported to the
i' PCO, who, with assistance of appropriate legal and
'technical advisors, will investigate the contractor's
determinations and take action as appropriate to: (a)
have the contractor remove the unauthorized restric
tive markings, or (b) challenge them.

(d) Acceptance. All technical data and 'com
puter software tendered to the government for ac
ceptance must be complete and accurate and must
comply with all the requirements of the contract,
The basic government policy (FAR 46.102) is to re
ject nonconforming technical data or computer soft
ware. Additional remedies which may be used for
any nonconforming technical data include, but are
not limited to, the following:

1, Follow the basic procedures in FAR
46.407 to ensure the government's interests are pro
tected (applicable to both technical data and com
puter software).

2. For technical data submitted under con
racts containing the DFARS 52.227-7036 clause en
titled "Certification of Technical Data Conformity"
(that is, contracts resulting from solicitations issued
after October 1985), contact the contractor official
who signed the certificate to obtain his or her help
in correcting the nonconforming situations.

3. For technical data not delivered within
the time specified in the contract or which is defi
cient upon delivery, pursue reduction of payments
otherwise due to the contractor under the "Technical
Data-Withholding of Payment" clause (DFARS
52.227-7030). This remedy permits the contracting
officer to withhold the amount specified in the con
tract (up to 10 percent of the total contract price or
amount, unless a lesser amount is specified),

4. For technical data delivered under con
racts with the "Warranty of Data" clause (DFARS
52,246-7001), exercise the warranty provisions to
correct or replace any technical data found to be
nonconforming after delivery.

(e) Challenges. The process of questioning a
contractor's claim of restrictive rights in technical
data can occur before or after acceptance of the
data, It can vary in complexity from a simple letter
to a fully litigated and appealed federal coun case,

1. The government expects that contractors
will comply with the terms of their contracts and
deliver technical data and computer software with
restrictive markings only when authorized under
their contracts, Technical data and computer soft
ware delivered in the past, however, may not have
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been adequately reviewed to ensure-that restnctive
markings were used properly, Additionally, the pas
sage of time and, the rapid pace of technological
change may result in contractors changing their po
sition and no longer considering technical data re
lated to items, components, or processes originally
developed at private expense to still be subject to
restrictive markings. If either of these conditions are
present (that is, reasonable probability that data may
be mismarked, or considerable elapsed time since
original dellveey), a simple lener from a competition
advocate, manager of a repository, or other official
may result in the contractor agreeing to remove the
restrictive marking.

2. When infonnation available to the gov
ernment indicates that there are reasonable grounds
to question the validity of a contractor's restrictive
marking, and the procedures in I above do not result
in success, it will be necessary to follow more for
mal prechallenge and challenge procedures governed
by contract clauses and existing case law. If a data
rights challenge is to be taken through the contract
disputes process, the appropriate official shall apply
his or her business judgment before proceeding. Ad
ditional details on the government's rights in techni
eal data and specific procedures for assuring that
contractors validate the restrictive markings placed
on technical data and computer software delivered to
the government-as well as sample challenge let
ters-are contained in AFSCP 800-181AFLCP 800
18/AMC-P 715-15/NAVSO P-3650/DLAH 8400.1,
chapter 6. .

(2) Content Management. This portion of the
program is intended to ensure that data and software
delivered to the government are accurate. complete.
legible. and otherwise in accordance with contract
requirements. The contents management portion of
the program will be tailored for individual acquisi
tion programs or contracts. AS a minimum it shall
include the following elements:

(a) Contractor guidance conferences after
award. except where sufficient infonnation exists
concerning the contractor's understanding of the re
quirements and the contractor's satisfactory past per
fonnance.

(b) Periodic in-process reviews during the
preparation of technical data and computer software.
In-process reviews of engineering data will be con
ducted by. or at the direction of. the EDMO for the
purpose of ascertaining the accuracy and complete
ness of the data which the contractor and any sub
contractors are preparing under the contract. These
reviews and their counterpart computer software de. .
sign. qualification, and test reviews (DOD-STD
2167) are conducted to ensure that technical data
and both deliverable and nondeliverable computer
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software acquired under the contract will meet con
tract requirements and be suitable for their intended
use.

(c) Final inspection, especially the inspection
of data packages and drawing sets before they leave
the contractor's plant. In the case of computer soft
ware. this would include adequate testing before in
stailation in the operational environment.

(d) Acceptance at the government delivery
destination (for example. a repository) only after
checking for legibility. authorized markings, and the
resolution of any outstanding deficiencies. For com
puter software, additional checkout'or testing is usu
ally required before acceptance. AFSCP 800-181
AFLCP 800-18/AMC-P 7l5-15/NAVSO P-36501
DLAH 8400.1. chapter 5. describes procedures for
contractor guidance conferences. in-process and fi
nal reviews. technical approval, and acceptance of
data and computer software. ;

5. Key Tasks by Program Phase. Systems acquisi
tions are progressive in nature. This means that spe
cilic tasks relating to technical data and computer
software must be accomplished during concept ex
ploration and advanced development in order to take
delivery of technical data during full scale develop
ment and production that will be adequate for future
competitions. A recap of tasks by the phase of the
acquisition process is contained in appendix D.

6. Responsibilities:
a. Program Manager. Has overall responsibility

for:
(I) Planning for the acquisition of technical data

and computer software.
(2) Making sure that a Technical Data and Com

puter Software Management Program is imple
mented according to these requirements.

(3) Making sure that an individual is assigned
primary responsibility for carrying out the Technical
Data and Computer Software Management Program.

b. Technical Data and Software Acquisition
Manager (or EDMO as used throughout this regula
tion). Responsible for:

(I) The program's acquisition of technical data
and computer software.

(2) Working with the ACO to make sure that the
contractor's procedures pertaining to the application
of restrictive markings are adequaie and followed.

(3) Assisting the program or item manager by
establishing and conducting a Technical Data and
Computer Software Management Program in accord
ance with paragraph 4c above.

c. Procuring Contracting Officer. Responsible
for:

(I) Assuring that the ACO reviews the contrac
tor's marking procedures for technical data and com-
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. purer software and notifies the PCO of any proce
dures not meeting the minimum standards set forth
in this regulation. -

(2) Taking action to assist the ACa in requiring
the contractor to correct data and software marking
procedures found unacceptable;!.

(3) Challenging the prQllriety of restrictive
markings on data and software"when appropriate.

d. Administrative Contracting Officer. Respon
sible for:

(I) Leading the contract administration office
efforts to evaluate and monitor contractor proce
dures (and compliance with such procedures) to ap-

"

.c>
5

ply restrictive markings only when authorized by
contract terms,

(2) Taking action to require the contractor to
correct deficiencies in its procedures.

. (3) Supporting the pca in the conduct of the
programs discussed in this regulation.

e. Competition Advocate. Responsible for:
(I) Advising program and contracting officials

on the most effective ways of obtaining competition. •
(2) Reviewing existing barriers to competition. ,.

such as restrictively marked technical data and com- "
puter software. and questioning restrictive markings
when appropriate.
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lFor the purposes of this regulation. a distinction must' be made between technical data. engineering data, and
computer software. The following definitions apply:

a. Technical Data. Recorded information, re
gardless of form or characteristic, of a scientific or
technical nature. It may. for example, document re
search, experimental, developmental. or engineering
work; or be usable or used to define a design or
process or to procure, produce, support. maintain,
or operate materiel. Technical data includes research
and engineering data, engineering drawings and as
sociated lists, specifications, standards, process
sheets, technical manuals, technical orders, technical
reports, catalog item identifications and related in
formation, and computer software documentation.
Technical data does not include computer software
or financial, administrative. cost and pricing, and
management data, or other information incidental to
contract administration.

b. Engineering Data. Technical data relating to
the design, manufacture, procurement, test, or in
spection of hardware items or services. Examples
are drawings, associated lists, accompanying docu
ments, manufacturer specifications, manufacturing
planning documentation, and specifications prepared

6

by a contractor or govenunent design activity.

c. Computer Software. Computer programs and
computer data bases as those terms are defined in
DFARS 52.227-7013, "Rights in Technical Data and
Computer Software." .

d. Restrictive Markings. Markings on technical
data or computer software which limit the govern
ment's right to use. duplicate, or disclose such data
or software. Examples' of restrictive markings in
clude the limited rights legends on technical data
and the restricted rights legend on computer soft
ware authorized by the DFARS clause 52.227-7013.

e. Service Materiel Command. AFLC, AFSC,
AMC, and Navy Systems Commands. As used in
this regulation, the term includes major subordinate
commands as well as Defense Logistics Agency
buying centers and Defense Contract Administration
Service Management Areas (DCASMA) and De
fense Contract Administration Service Plant Repre
sentative Offices (DCASPRO), and the Marine
Corps centralized logistics activities.
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'APPENDIX B

MODEL OF.A SPECIAL CONTRACT REQUIREMENT TO IDENTIFY MlNIMUM CONTRACTOR

STANDARDS FOR CONTROLLING RESTRICTIVE MARKINGS ON TECHNICAL DATA

'~: The contracting officer should consider inserting the following in section H of the schedule of contracts containing
',1 the DFARS 52.227-7018 clause, "Restrictive Markings on Technical Data": •

, SPECIAL CONTRACT REQUIREMENT NUMBER _ ,t

.'

CONTRACTOR STANDARDS FOR CONTROLLING RESTRICTIVE MARKINGS: '.

As required by the clause of this contract entitled "Restrictive Markings on Technicai Data," the contractor shall
have and follow written procedures that, at a minimum, meet certain standards. These standards are as follows:

(a) The procedures shall identify an employee or employees authorized to place restrictive markings on technical
data to be delivered to the government. These employees muSt be directly accessible to the individual who is
responsible for completing technical data certificates in accordance with the clause of this' contract entitled "Certifi
cation of Technical Data Conformity."

(b) The procedures shall identify a program to train employees responsible for marking andlor certifying the
conformance of technical data. The training shall cover both the procedures and contract terms regarding placing
restrictive markings on technical data.

(c) The procedures shall ensure that only technical data which pertain to items, components, processes, or
computer software "developed at private expense" are marked with restrictive markings. In this regard, the contrac
tor shall maintain records which are capable of indicating the following:

(1) That the item, component, process, or computer software to which the technical data refers has actually been
developed.

(2) That the item, component, process, or computer software was, in fact, developed at private expense.

(3) That a reasonable audit trail exists for technical data created for the first time under this contract when the
technical data pertains to items, components, processes, or computer software that were developed at private expense
before this contract. The contractor's procedures must also require the beginning of an audit trail for items, compo
nents, processes, or computer software developed at private expense that are selected or used under this contract, if a
subsequent requirement for the creation and delivery of technical data to the government is contained in this contract.
The contractor official having final responsibility for determining whether technical data may contain restrictive
markings must ensure that adequate records exist to support such restrictive markings.

(d) The procedures shall provide for adequate evaluation of subcontractor procedures for controlling the restrictive
markings on technical data.

7
-_/
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APPENDIX C

MODEL OF A SPECIAL CONTRACT REQUIREMENT TO ESTABLISH. A Cl?NTRACT LISTING

OF TECHNICAL DATA OR COMPUTER SOFTWARE TO BE DELIVERED

TO THE GOVERNMENT WITH LESS THAN UNLIMITED RIGHTS

The contracting officer should consider inserting the following special contract requirement when the solicitation
contains the DFARS.52.227-7035 provision "Prenotification of Rights in Technical Data," or DFARS 52.227-7019,
"Identification of Restricted Rights Computer Software":

SPECIAL CONTRACT REQUIREMENT NUMBER _

USTING OF TECHNICAL DATA OR COMPUTER SOFlWARE TO BE DELIVERED TO THE GOVERNMENT
WITH LESS THAN UNLIMITED RIGHTS: •

(a) With respect to the clauses of this contract entitled "Material Inspection and Receiving Report" and "Rights' in
Technical Data and Computer Software," the parties agree that technical data or computer software shall nol be
tendered for delivery to the government with less than unlimited rights unless the technical data or computer software .
is identified in a listing included in the schedule or attached to this contract. .

(b) This listing shall be constructed from the listing of technical data or computer software which the contractor is
required to identify to the contracting officer. either before or after award of this contract, that the contractor intends
to deliver with less than unlimited rights. The inclusion of technical data or computer software on such a listing il!
this contract is intended to facilitate acceptance by a government quality assurance representative and does not
constitute an "agreement" under either paragraph (b)(2)(i) or paragraph (b)(3)(i) of the "Rights in Technical Data
and Computer Software" clause of this contract.

(c) This requirement does not change, waive, or otherwise modify, the rights or obligations of either the govern
ment or the contractor as set forth elsewhere in this contract.

•

8
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APPENDIX D

KEY TASKS BY PROGRAM PHASE

, I, General. For preproduction phases of the acquisi-
tion process (that is. concept exploration. demon
stration and validation, and full scale development
(FSD», there are two groups of tasks relating to the
acquisition of technical data and computer software
which the EDMO should perform. This appendix '!
illustrates key program tasks by referring primarily
to engineering data tasks, but most of the same steps
and processes apply to other categories of technical
data and computer software.

a.The first group are tasks directly related to the
work under contract during that, panicular phase.
During the early phases of the acquisition process,
technical data or computer software will rarely be
delivered to the government, other than to report the
progress during that particular phase. However,
many decisions are made that will affect the techni
cal data or computer software to be delivered to the
government during later phases. In the discussion
below, these tasks 3I'e referred to as "Group I"
tasks.

. b. The second group concerns the preparation of
the Request for Proposals (RFP) for the continuation
of the acquisition in the next phase. These 3I'e re
ferred to as "Group 2" tasks below. This second set
of tasks is significant since it comes during the latter
half of the acquisition phase when the typical pro
gram or project workload is very heavy and there
does not seem to be enough time to apply the les
sons then being learned from the current phase to
the following phase.

c. Additionally, it is common practice to include
options for production in full scale development con
tracts. When such options 3I'e used, the time is ad
vanced when key decisions must be made concern
ing the work statements and data requirements for
technical data and computer software. Advance plan
ning can help facilitate all of the tasks, but the ones
that follow are key ones ihat need to be addressed by
the program or project office.

2. Concept Exploration:

a. During this phase, both the prime contractor.
and subcontractors should clearly understand that
the government will competitively procure end items
and assemblies throughout the life cycle of the sys
tem for which concepts are now being explored. One
of the most important ingredients for future competi
tion is the technical data pertaining to items that
proceed into the production and deployment phase.

Group 1 Tasks:

9

b. During the source selection for this and future
phases, the contractors' responses to RFPs in areas
pertaining to technical ~ta must be evaluated, rec
onciled where necessary, and negotiated into the
contract.. The EDMO should make sure that the
demonstration and validation phase RFP and resul
tant contracts include the foilowing guidance:

(l) The statement of work (SOW) and the con
tract data requirements list (CDRL) will require that
any technical data specifically prepared by the con
tractors and subcontractors during this phase con
form to contract requirements, Specifically, specifi
cations shall conform to MIL-STD-490 and
engineering drawings shall conform to basic draw
ing practices and controls in DOD-STD-l00, "Engi
neering Drawing Practices;' to reduce the need for
redraw or upgrade when the program proceeds to
production and deployment.

(2) The SOW will require that new or revised
contractor specifications and standards not be devel
oped when a suitable government or national specifl
cation or government or industry standard exists.

3. Demonstration and Validation Phase. During
this phase. the work becomes decidedly product-ori
ented. Contractors make initial decisions on the see
lection of items and components for the system be
ing developed. Although these decisions 3I'e usually
few in number, the very fact that the items 3I'e being
selected at this stage usually means that they 3I'e a
critical part of the system being validated.

Group 1 Tasks:

a. The EDMO should determine whether the con
tractor intends to deliver technical data with limited
rights and should evaluate assenions that items were
developed at private expense. If an assertion is ap
parently supported by available information, begin
examining the need for alternate methods of compe
tition (for example, obtaining form, tit. and function
data; licensing; dual sourcing) or alternate ways of
satisfying the requirement.

b. Before FSD, the plan for the acquisition of
technical data will be developed (reference para
graph 4a of this regulation). The plan will include:

(I) The identification of required technical data.

(2) The methods and schedules for accomplish
ing in-process reviews, audits, or inspections.

(3) The location and method of acceptance of
data during the FSD and production contracts.
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Group 2 Tasks:

c. The EDM0- should make sure that the FSO
phase RFP and resultant contract include appropriate
tasks to:

(I) Task prime contractors to require subcon
tractors and vendors to identify claims of technical
data subject to limited rights. For items with limited
rights data, task the primes to propose alternate
methods which would allow eventual government
competition.

(2) Task prime contractors to levy on subcon
tractors and vendors the same contractual require
ments for data to develop a level-3 engineering data
package in subsequent phases. Make sure that all
ordering information required by DOO-O-lOOO,
paragraph 6.2, is included in contract requirements.
If delivery of any technical data is required during
FSD for design reviews or audits, specify the deliv
ery on the CDRL.

(3) Provide for in-process reviews of prime and
subcontractor technical data during FSD at sched
uled points in the contract period.

(4) Provide for incorporation of-changes to tech
nical data to maintain currency.

(5) If the FSD RFP is to include production
options, consider the need for a specific requirement·
for the contractor-before the exercise of the op
tion-to summarize items, components, processes,
or computer software developed at private expense
whicp have been incorporated into the design.

(6) Require the contractor to identify any devia
tions or differences from DOO-STD-IOO require
ments in the prime or subcontractor drawing prac
tices. These deviations or differences must be
reconciled before contract award.

(7) Require the contractor to hold a guidance
conference within 60 days after award of the FSD
contract to ensure that the contractor has full under
standing of the technical data requirements of the
government. This guidance conference may be held
in conjunction with the guidance conference of other
functional areas.

NOTE: To the extent that technical data pertaining
to prototypes of other hardware or computer soft
ware are to be delivered during the demonstration
and validation phase itself, the tasks in paragraph c
above should also be specified in the RFP for the
demonstration and validation contract.

4. Full Scale Development Phase. During this
phase, the EDMO should:

10

Group 1 Tasks:

a. Evaluate claims of limited rights to technical
data and consider challenging those that are not
clearly supported by information provided by the
contractor. Finalize and document findings and
agreements regarding rights claims. Ensure that any
data rights agreements are spelled out in the con
tract.

b. Hold a guidance conference with the contractor
within 60 days after award.

c. Develop review procedures and checklists, and
designate responsibilities of each activity to conduct
in-process reviews of prime and subcontractors'
technical data. ,

d. Conduct irr-process reviews pC engineering data
with design reviews, functional configuration audits
(FCA); physical configuralion audits (PCA), or as
otherwise scheduled in the contract. Make sure that
the technical data package will support all logistics
requirements during the production and deployment
phase, as well as domestic and foreign co-produc
tion when' required. Document and control correc
tion of deficiencies noted during reviews.

e. Before the production phase, update the plan
ning documents for acquiring technical data.

Group 2 Tasks:

f. Make sure that the RFP and resultant contract
for the production phase include:

(I) Requirements for eompletion and updating
of the.technical data tasks started during FSD.

(2)- All ordering information required by para
graph 6:2 of DOD-D-lOOO in the CDRL and a clear
definition of delivery requirements (both "draft" and
"final" sets) for engineering data and associated
lists.

5. Production and Deployment Phase:

a. Complete the identification and resolution of
limited rights technical data subject to limited rights
claims for items, components, or processes identi
fied during the production contract or not completed
during FSD. Decisions concerning the resolution of
the claims and the intent to acquire or not acquire
technical data for items with validated claims must
be documented.

b. Complete in-process reviews and audits of tech
nical data before delivery. Make sure that deficien
cies discovered are documented. through the con
tracting officer and corrected before delivery.



(
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Ci. Combined Phases. Not all acquisitions follow
the traditional acquisition phases. Many systems are
acquired using off-the-shelf components or nonde
velopment items (NOll. Although the overall engi
neering tasks may be lessened in these cases, the

"

II

fact that development has already been completed
often means a mix of items developed at private ex
pense and government expense. For these situations,
sound judgment is called for, but many of the basic
tasks are still required and must be addressed.
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Chapter 1

OVERVIEW OF THE USERS' GUIDE

1·L Scope. This publication is a companion docu
ment to Joint Command regulation (AFSCR 800-16/
AFLCR 8oo-16/SECNAVNOTE 4210/AMC-R 715
510IDLAR 8400.3). Responsibilities set forth in the
Joint 'Command regulation are summarized in ap
pendix A. The regulation sets policy for early and
continuing planning for the acquisition of technical
data and computer software. It also establishes a uni
form Technical Data and Computer Software Man
agement Program that focuses on managing both the
content and the government's righrs to use technical
data and computer software. The term "technical
data" as defined in the Department of. Defense
(DOD) Supplement io the Federal Acquisition Regu
lation (FAR) covers scientific or technical informa«
tion regardless of form or characteristic. However.
since the most significant obstacles to competition
often fall in that subset of technical data known as
."engineering data;' this publication has been wrinen
'primarily to describe. procedures for engineering
data. (See appendix B for glossary of terms.) Basic
principles (that is, define what the government
needs, set it forth in a contract, and make sure it is
delivered) apply equally to engineering data as well
as to technical data and computer software.
Throughout the remaining chapters of this publica
tion, the predominant coverage concerns engineering
data. When appropriate, the last two paragraphs of
the chapters. however, identify special techniques for
tecpnical data and computer software,· respectively..

!
1-2. Introduction:

a. The person working the acquisition and man
agement of engineering data on a day-to-day basis is
nominally an engineering data management officer
(EOMO) or a specification and data management
officer (SDMO) The functions and duties of an
EDMO position can and may be performed by a
person with another title; for example, technical data.
mapagement officer. For ease of reference, the term
EDMO is used throughout the remainder of this
document to refer to the individual-regardless of
title-whose function is to manage the acquisition of
technical data. The EOMO concept is not meant to
usurp the traditional responsibilities of a data man
agement officer (DMO) as prescribed by Service im
piementation of DODI 5010.12, Management of
Technical Data. In some cases, especially in smaller
program or project offices, the same person may
perform the EDMO functions as well as the tradi
tional DMO functions. However, the complexity of
the subject area is increasing rapidly, and most pro
grams of any consequence will require the services
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of both the specialized EDMO and the generalist
DMO. When the functions are separated, the
EDMO needs to interface with the DMO as do rep
resentarives from. other disciplines ip the program.
The interface includes responding to the "data call"
and participating in' the Data Requirements Review
Board (DRRB) (or Specification and Data Require
ments Review Board (SDRRB), which is the term
used by the Army) to justify requirements.

b. The purpose of this document is to guide ED
MOs and their counterparts through the planning
and management process and to provide them with
examples of plans and checklists applicable to new
and existing programs. In essence. this publication'
describes a model program for the acquisition and
management of engineering data. This model should
be useful to other specialized functional areas such
as computer software, technical manuals/technical
orders. Each of these functional areas share in com
mon the need for proper planning, clear description
in contracts, and management anention to the efforts
of our contractors.

1-3. General Background:
a. Engineering data acquisition is a very dynamic.

time-consuming, and sometimes confusing process
even to those who have dealt with it for years. An
EDMO will be faced' with a variety of tasks, such as
developing an engineering data management plan
(EDMP) and performing in-process reviews of the
contractor's engineering data.

b. Engineering data are prepared as an integral
pan of design, development, and production efforts,
As a system evolves through various acquisition
phases, the engineering data should also evolve.
When viewed as an evolutionary process, it is easy
to see the normal progression in engineering draw
ings from Level 1 (preliminary drawings) during the
conceptual phase to Level 2 (prototype drawings)
during the deIIlonstration and validation phase and
the full scale development phase (FSD) and finally
to Level 3 (full-production drawings) before or dur
ing the production phase.

c. Contractors must prepare engineering data for
their own use, and that data evolves much like the
government requirements for Levels I, 2, and 3
drawings. Nonetheless, some contractors are reluc
tant to supply Level 3 engineering drawings. The
benefit to the contractor is obvious. If DOD doesn't
have complete engineering data for logistics support
and competitive reprocurement of the article, we
must return to the original contractor for services
and pans or resort to difficult and possibly costly
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reverse engineering. Other contractors perceive that
government requirements are different than their
own drafting requirements and that extra drafting ef
fort is needed. This is not always true. Most con
tractors follow industry drafting standards. and these
standards are the basis for DOD-STD-l00.

d. The chapters in this publication have been writ
ten to be useful to an EDMO on a day-to-day basis:

(1) Chapter 2 identifies the many series of docu
ments that an EDMO may encounter. This chapter
wculd also be of interest to contracting officials.

(2) Chapter 3 focuses on planning and using a
team approach to acquire and manage technical data
and computer software. Although primarily oriented
toward EDMOs. this chapter is also of interest to the
contract administration office. logistics support ac
tivities. and others who wcrk with an EDMO.

. (3) Chapter 4 concentrates on contract forma
tion. Although-it is written with an EDMO in mind.
contracting officials and :alI other program/project
participants should find it helpful in understanding
the relationships among contract requirement docu
ments and contract clauses.

(4) Chapter 5 goes to the heart of the content
management program. Its greatest benefit should be
to EDMOs and to logistics officials who will be
recipients or users of the data. Contracting and qual-

2

ity assurance officials should also find it· helpful in
carrying out their responsibilities.

(5) Chapter 6 addresses a data rights manage
ment program. Although this is a complex legal
area. EDlvlOs. contracting and legal officials. logis
tics specialists. engineersand software managers
should all find this chapter helpful in sorting out the
respective rights and obligations of the government
and contractors.

"1-4. Acronyms. Appendix C is a list of acronyms
used in this document.

1-5. Terms Explained. Appendix B is a glossary of
terms used in this document.

1-6. Amendment. Address comments and recom
mendations pertaining to this publication to the ap-
propriate Service OPR: .

a. HQ AFSC/SDX. Andrews Air Force Base DC
20334-5000. .

b. HQ AFLC/MMT. Wright Patterson Air Force
Base OH 45433-5001.

c. HQ AMC/AMCPP. 5001 Eisenhower Ave.
Alexandria VA 22333-0001.

d. ASN(S&L)/CAG. Washington DC 20350-5000.
e. HQ DLA-AE, Cameron Station, Alexandria VA

22304-6100.
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Chapter 2

E:"GINEERING DATA SPECIFICATIONS, STANDARDS,
DATA ITEM DESCRIPTIONS (DID), AND REGULATIONS

_n/'

2-1. Documentation of Engineering Data-Gen
eral. A number of documents bear on the acquisi
tion of engineering data. Among these are military
specifications. military and industry standards. and
DIDs that have been expressly designed for contrac
tual application. A number of regulations prescrib

. ing policy and assigning responsibilities. also bear
upon the acquisition of engineering data and, under
certain circumstances. may require translation by the
EDMO into contracrual requirements. This chapter
only briefly describes these "tools of the trade" but
the EDMO is expected to have a working knowledge
of them and have ready access to them. ..

2-2. Specifications and Standards. Specifications,
precisely define deliverable products, While stand
ards prescribe procedures or methods for developing
the products. Those most pertinent to engineering
data are:

a. DOD~D-l000, Drawings,. Engineering and
Associated Lists. Describes requirements for engi
neering drawings and associated lists acquired in
suppon of DOD materiel, including definitions of
drawing levels (reference DI-E-7031).

b. MlL-D-5480, Data, Engineering and Techni
cal, Reproduction, Requirements for. Covers the
minimum requirements for the production. prepara
tion for delivery, and shipment of reproducible and
nonreproducible copies of drawings, data lists, and
related engineering data. .
, c. MlL-D-8510, Drawings, Undimensioned, Re-;
producibles, Photographic and Contact, Prepara
tion of. Covers the preparation of reproducibles
(full-size and reduced scale) of undimensioned draw
ings, tooling, template layout, and master loft lines.

d. MlL-I-4S208, Inspection System Require
ment. Requires contractors to control quality by
1"._. ing an inspection system focused on in-process
inspections as well as linaI end-item inspections
(less stringent than MlL·Q-9858. para e below).

e. MlL-Q-9858, Quality Program Require
ments. Requires the contractor to maintain a quality
program when complex or critical supplies (includ
ing equipments, subsystem, and systems) or services
are being procured. (Goes beyond MlL-I-45208 and
encompasses all aspects of operations from planning
through shipping.)

f. MlL-M-9868, Microfilming of Engineering
Documents, 35mm, Requirements for. Details the
requirements for microfilming engineering data and
preparation of reproduction microfilm on 35mm un
perforated roll microfilm (reference 000- 0-(000).

g. MlL-C-9877, Cards, Aperture. Covers the re-

quirements for aperture cards used to mount 35mm
microfilm reproductions of engineering data.

h. MIL-D-18300, Design Data Requirements
for Avionics Equipment. Covers peculiarities of de
sign data for black boxes!

i, MIL~M-38761, Microfilming and Photo
graphing of Engineering/Technical Data and Re
lated Documents: PCA,"v1 Card Preparation, En
gineering Data Micro-Reproduction System,
General Requirements for, Preparation of. Covers
microftlming and photographing of engineering data
and related documents for use in the.DOD Engineer-
ing Data Micro-Reproduction System. .

," j. MIL-T-60530(AR), Technical Data Packages
for AMC Materiel. Covers requirements for a com
plete technical data package suitable for competitive
reprocurement.

k. DOD-STD-lOO, Engineering Drawing Prac
tices, This standard provides details for preparing
engineering drawings and associated lists, including
format. content, numbering, revising, etc. Sample
drawings are included (reference DI-E-703l).

I. MIL-SI'D-I05, Sampling Procedures and Ta- {')
bles for Inspection by Attributes. Establishes sam- .
pling plans and procedures for inspection by attri
butes. Engineerir:g drawings are individually pro
duced rather than mass- produced like hardware.
Therefore, statistical sampling using this standard is
a tool that may be used by the EDMO and the gov
ernment team reviewing engineering data. Until
more experience is galned in applying statistical
sampling to engineering data in-house by govern
ment teams. exercise caution in specifying it con
tractually.

m, MlL-STD-130, Identification Marking, of
US MilitarY .Property. Provides item marking re
quirements and methods of identification of items of
military property produced. stocked, and issued by
or for DOD.

n. MlL-STD-143, Standards and Specifications,
Order of Precedence for the Selection of.

e, MlL-STD-275, Printing Wiring for Elec
tronic Equipment. Establishes design requirements
(or single-sided, double-sided, and multilayered
printed wiring boards.

p, DOD·STD-480, Configuration Control-En
gineering Changes, Deviations, and Waivers. De
lineates configuration control requirements and in
structions for submitting proposed changes.

q, MIL-STD-483, Configuration Management
Practices for Systems, Equipment, Munitions,
and Computer Programs. Prescribes uniform prac
tices and establishes requirements and standards for

3
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, These examples are offered to give the "flavor" of
the new designators, but the reader is encouraged to
review section B of the AMSDL for the complete
list. Existing DIDs are still valid if listed in the
AMSDL (and most of the AMSDL contains DIDs

b. MIL-HDBK-288 (~IC), Review and Accept
ance of Engineering Drawing Packages. This
handbook provides information and recommends a
procedure for reviewing and accepting or rejecting
engineering data packages.

c. MlL-HDBK-331, Directory of DOD Engi
neering Data Repositories. Identifies locations of
repositories..

,
2-4. Data Item Descriptions (DID):
. a. DOD policy directs that deliverable data' prod
ucts be contractually prescribed by 0 standardized
DIDs. DIDs are equivalent to a specification for
data, DIDs are maintained in the Acquisition Man
agement Systems and Data Requirements Control
List (AMSDL) (DOD 5010.12-L). The AMSDL is
controlled by the Defense Data Management Office
(DDMO) and is published twice a year. DIDs in use
before 1 July 1985 were assigned a functional cate-
gory as follows: 0

A-Administrative/Management.
B-Engineering and Configuration Documenta-

tion.
F-Financial.
H-Human Factors.
L-Logistics Support.
M-Technical Publications.
P-ProcurementiProduction. (')

000 R-Related Design Requirements.
I" S-Systeril/Subsystem Analysis.

T-Test.
V-Provisioning~

b. As of I July 1985, DDMO began assigning
bIDs based on Data Functional Area Assignments~
These assignments are based on a four-letter desig-

o nator that basically equates to the 32 standardization
areas published in the DOD Standardization Direc
tory (SO-I). Some examples of these functional area
designators are:

configuration management plans and configuration
identification. In general. amplifies DOD-STD-480.

r. MlL-STD-490. Specification Practices. Sets
fonh practices for the preparation, interpretation,
change. and revision of program-peculiar specifica
tions.

s, MlL-STD·804, Fonnat and Coding of Tabu
lating and Aperture Cards for Engineering Data
J.\oIicro-Reproduction Systems (EDMS). Provides
standard formats for tabulating and aperture cards
for use in recording engineering documents as de-

o fined in MlL-M-9868. Also covers codification and
method of data entry into the cards.

t, MIL-STD-961, Military Specification and As
sociated Documents, Preparation of. Establishes
the formats, contents. \U1d procedures for the mili
tary specification and its associated documents. Pro
gram-peculiar specificaticns Would be prepared us- _
ing MlL-STD-490. 0

u, MlL-S1'D-1519 (USAF'), Test Requirement
Documents, Preparation of. This standard is used
in specifying test requLrements for avionics, subsys
tems, units, and subassemblies. Part A and B of this
standard may be delivered to supplement DI-E-7031
to complete the engineering data for reprocurement
of avionics (reference DI-ATTS·80041),

v, MIL-STD-15U (USAF'), Tecbnical Reviews
and Audits for Systems, Equipments, and Com
puter Software. This standard identifies the various 0

design reviews (e.g., preliminary design review
(PDR), critical design review (CDR)), configuration
audits (e.g., functional configuration audit (FCA),
physical configuration audit (PCA)), and other re
views used-in the systems acquisition process. It em
phasizes the review of engineering data in conjunc
tion with these mainstream program reviews. It
includes a review checklist for engineering data and
a format for communicating deficiencies to contrac
tors.

w. DOD-STD-2167, Defense System Software
Development. Establishes a unifonn software devel
opment process and contractor requirements for mis
sion- critical computer system software.

x, ANSI Y14 Series, Engj!'.ering Drawing and
Related Documentation Praettces, Issued by the
American National Standards Institute (ANSI).
These ANSI standards have been adopted for DOD
use and are invoked by DOD-STD·lOO. NOTE:
Specifications and standards invoke additional speci
fications or standards by reference, and the EDMO
should be familiar with these 0 tiered documents as
well. Also see paragraph 4-4 On tailoring.

2-3. Handbooks. The following provide guidance:
a. MlL-HDBK-245, Preparation of statement of

work. Provides guidance in preparing a conclusive
contract Statement of Work (SOW) for application to
any phase of material acquisition.

4

Code
ADMN
ATTS
CMAN
DRPR
EDRS

EGOS
ILSS
MCCR
TMSS

nde
Administrative Data
Automatic Test Technology Standards
Configuration Management
Drawing Practices
DOD Engineering Data Reproduction

Systems
Engineering Data Systems
Integrated Logistics Support Standards
Mission-Critical Computer Resources
Technical Manual Specifications and

Standards

-"-''-/)
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numbered under the old scheme). Thus. DOD con
tracts will contain DIDs numbered using the older
functional categories for a long time into the future.
Some of the more cornmon DIDs presently used that
involve engineering data are as follows (the source
document follows the narrative in pari,~theses);

(1) O1-E-7031, Drawings, Engineering and
Associated Lists. This DID provides information
necessary for the acquisition of engineering draw
ings and associated lists to satisfy government re
quirements of levels of engineering drawings (DOD
o-iocoi.

(2) O1-E-30142, Master Engineering Docu
ment List (MEDL). The MEDL is a master list of
part numbers to engineering documents (drawings,
lists, specifications), pan number relationships, and
the detail or assembly to next higher assembly (or
end item) relationship (DOD-STD-lOO).

(3) DI-E-30143, Punch Card Accounting Ma
chine (PCAM) Cards. Thil1'DID provides informa
tion necessary for the preparation of PCAM cards
(aperture/copy cards) to satisfy DOD requirements
(MIL-STD-804) .

(4) 01-Y-5320A, Source/Yendor List. This list
may be used to provide a listing of all sources used
by the prime contractor. (Per the AMSDL, the
source document is to be determined.)

(5) DI-ATT5-80041 (Formerly 01-T-3734),
Test Requirements Documents ('fRO). This DID
applies to avionics. It is used to identify perform
ance and diagnostic test data and applies to electron
ics items selected for procurable spares. Parts A and
B only shall be acquired for items for which no
TRD is being acquired for use in field depot repair
(MIL-STD-1519).

(6) O1.DRPR-80035, Source Control Drawing
Approval Request. Provides the government with a
means for approval or disapproval of intended use of
source control drawings for items selected as a
tradeoff in design (DOD-D-looo).

(7) O1·E-5349, Engineering Drawing Tree.
Identifies the structure and interrelationships of engi
neering drawings, associated lists, and specifications
(source document to be determined).

(8) O1-E-5586, Engineering Documentation.
Used to acquire documentation that fully documents
all design. build. and test data (DOD-STD· 100).

(9) DI-A-5026A, Contractor Developed Sped·
IIcations. Gives guidance for preparing specifica
tions (MIL·STD-961).

2-5. Regulations. Regulations establish departmen
tal programs, outline the general policies for the
program, and list duties and responsibilities:

a. One of the primary regulations of concern to an
EDMO is the Federal Acquisition Regulation (FAR)
and its DOD Supplements. DOD FAR Supplement
(DFARS), part 27, prescribes basic policies and pro-
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cedures for "Technical Data. Other Data. land)
Computer Software.," The actual clauses are con
tained in DFARS. part 52. These are discussed in
more detail in chapter 4.

b. The EDMO must have a working knowledge of
a number of other departmental regulations. Figure
2-1 identifies basic DOD programs, the implement
ing directives and, where applicable. Service direc
tives..

2-6. Related Disciplines. The engineering data
function interfaces with and often accents other pro
gram management functions in activities affecting
engineering data and related documents. For exam
pie. engineering data-related products. such as con
figuration items specifications and requests for devi
ations or waivers. could be considered engineering
data but would be the responsibility of the configura
tion management function or the engineering office
supporting the. program office. ~rovisioning and
other logistics specialists are also users or producers
of engineering data. The EDMO should have work
ing knowledge of these areas and the associated reg
ulations, specifications. standards, and DIDs. For
individual programs. knowledge of how the contrac
tor is organized is also useful to the EDMO.

2-7. Other Technical Data. The number of specifi
cations, standards, etc. that apply to technical data
other than engineering data is too numerous to dis
cuss here. However, some potential trouble areas re
quire mentioning.

a. Techuical Orders (TO) or Technical Manuals
(TM). TOs or TMs are required to be delivered with
unlimited rights under the basic data rights 'clause ..
However. Contractors often incorporate engineering
data and/or drawings into technical manuals and
sometimes mark them with restrictive legends. ED
MOs need to work together with the government
officials responsible forTMs and should not assume
that there will not be problems in this area. The
importance of having technical manuals that are re
leaseable to other contractors is underscored by the
growing number of maintenance activities that are
competed.

b. Provisioning Data. In addition to the above
DIDs and categories, there are others that have po
tentially the same problems as engineering data. For
example, DI-Y-7000, Supplementary Provisioning
Technical Documentation, provides a means to place
before the government the descriptive information
for support items that may be acquired by the provi
sioning process. The provisioning data are typically
delivered early in the production phase of a systems
acquisition and often will include Level 2 engineer
ing drawings developed during the fuii-scale engi
neering development phase. Contractors often mark
provisioning data with restrictive markings, which

.'
'.
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mayor may not be correct per contract terms. Pro
visioning data should generally not be used for pro
curement due to its preliminary nature. the different
method of handling configuration changes. and the
lack of validation of restrictive markings. Also,
since. contractors md satisfy the provisioning data
requirements by submitting Level 2 engineering
drawings under DID~E-7031. the contract data re
quirements list (CDRL) must be clear that any such
submission is not a substitute for contract require
ments for updated Level 2 drawings or any Level 3
drawings. EDMOs should establish working rela
tionships with the logistics or provisioning special
ists responsible for MIL-STD-156I, Uniform De
partment of Defense Provisioning Procedures. Thus.
problems wilh provisioning data can be minimized.

2-8. Computer Software. There is a list of special
ized publications that lpply to computer software.
DOD-STD-'2167. Defense System Software Devel-

opment, covers mission-critical computer resources
(MCCR) and is the source document for many data
item deliveraoles affecting software. There is a guid
ance handbook (MIL- HDBK·287) being developed
as well. Although there are many differences be
tween computer software and technical data (includ
ing engineering data), there are also a number of
shared areas. For example. computer software. docu
mentation is actually technical data; contract,.. lause ,
coverage interweaves the two subjects '(see chapter'
4); and virtually all of the principles concemirtg the
rights of the government and contractors are the
same for both subjects. The acquisition community
at large has recently recognized that inconsistencies
often arise due to the technical subtleties in attempt
ing to treat the two subjects together. For the
present. however. EDMOs and their counterparts-s
software acquisition m'!l'agers-have much in corn
mon and can benefit from keeping the lines of com
munication open 'between the two disciplines.

Subject Matter ~ ~ ~ Navy DLA

Management of
Data

Classified
Document
Protection

0001 5010.12 AFR 310-1 AR 700-51 NAVMAT1NST DUIR 4185.16
(Changing to AFR 800-34 4000.15A
lXDO 5010.12)

000 5200.1-R AFR 205-1 CLAM 5205.1
I'

Distribution
Statements

Withholding Tech
Data fran the
Public

MilitarY Critical
Technologies
Transfer

Engineering
Drawing
Systems

DODO 5230.24 AFR 80-45, AR 70-31
AFP 80-30

DODO 5230.25 AFR 80-34

0000 5030.28 AFR 80-5
0001 5200.21
0000 5100.36

AFR 81-10
AFR 81-11

OPNAVINST
5510·.1'G,

;Ch1

OPNAVINST
5510.161

SECNAV1NST
3900.35-C

Pigare 2-1, 1legIl1ati.a1s Affecting '1'eChnical Data.
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Chapter 3

ENGINEERING DATA PLANNL'lG

3-1. Engineering Data Planning-General Guid
ance. The acquisition plan is the overall, or top
level. document that lays out program objectives arid
a plan of action to acquire engineering data along
with any other contract deliverables. However. for
most large acquisitions (e.g.• major systems), the
'acquisition plan would become too long a document
if engineering data considerations were included in
full detail. Therefore, it is necessary to capture es
sential planning information in an Engineering Data
Management Plan (EDMP), Depending on individ
ual Service procedures, the EDMP may be pan of
another document such as an Integrated Logistics
Support Plan (ILSP) or a Program Management
Plan or Project Master Plan (PMP). or it may be
separately published,

a, The EDMO assigned to the acquisition activity
is the person responsible for pulling together engi
neering data details for the EDMP. EDMOs should
recognize that the value of the EDMP lies not so
much in the completed plan but, rather, in going
through the planning process to arrive at the point of
having a complete EDMP to publish, As with any
planning process, the mere requirement to sit down
and force oneself to think through all of the engi
neering data details focuses attention on the issues,
choices to be made, identification of things to do,
etc. The planning process is analogous to taking a
final exam for a course. The final exam is a commu
nicative tool to verify that the course has been
taken-it is not the :f)lla1 objective itself. Satisfacto
rily completing the course is the real objective and
the final exam is the objective measure. So too,
completion of planning for engineering data acquisi
tion is the objective for the EDMO; the EDMP doc
uments the results and serves as a medium for com
municating these results to others.

b. Of course, the EDMO is not the oniy person
involved in the planning that goes into the EDMP,
This is done with help from others, especially those
who will assume responsibility for the item or the
data after delivery. The EDMP must be a team effon
with appropriate inputs from business and technical
specialists (e.g., functional inputs from those in con
tracting, financial, engineering, logistics, and legal
offices).

c. The EDMP should be primarily based on meet
ing downstream production and logistics support
needs, The government needs to get contractual
commitment to furnish data while it has competition
between alternate developers. Thereafter, the devel
oping contractors may be reluctant to furnish data
that will prevent them from being sole source for
future production and maintenance contracts. Unfor-
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tunately, while competition exists, the actual compo
nents have often not been picked or developed, and
the ultimate logistics support and production plans
have not been made, The organizations that will be
responsible for using and supporting the system typ
1cally have few people available to assign to deter
mining future support and data needs. This requires
tjIat procuring activities make particular efforts to
get inputs from such organizations and anticipate
their needs, Additionally, the advice of legal coun

sel-especially lawyers with experience in intellec
.. tual property rights (technical data and patents)-

may be helpful in drafting an EDMP. In this way the
government should be able to obtain needed data
when downstream data needs are fully determined.

3·2. The Engineering Data Management Plan
(EDMP):

a. Nature of the EDMP. The EDMP is an essen
tial element of a successful program in that it brings
all the players together and starts a dialogue that
keeps all organizations informed and aware of engi-'
neering data acquisition strategies. The purpose of
such a plan is l\IIofold: (I) to set forth in general
terms the program objectives for the acquisition of
technical data, and (2) to identify a plan of action
for accomplishing these objectives. Stated another
way, the EDMP should identify where the overall
program or project is headed and how engineering
data fits into the picture, The plari must identify the
EDMO and. other participants and their organiza
tions, office symbols or mail codes, and telephone'
numbers. Thus, when questions or concerns arise
from any command, there is a responsible person to
contact for resolution of the problems. While no uni
versal pattern of distribution exists, the EDMP
would normally be distributed to all activities panic
ipating in the program and made available to others
'on request.

b. EDMP Schedule Requirement. Another key
to an effective engineering data acquisition program
is the preparation of a milestone schedule chart
(MSCl, or equivalent, which identifies pertinent en
gineering data events. This keeps all parties aware of
upcoming events and allows enough time to plan for
manpower and travel funding resources. The MSC
must show both precontract events (e.g., completion
of contract requirements packages. request for pro
posal (RFP) issuance, source selection activity,
planned contract award date). for acquisitions not yet
on contract and postaward events (e.g., the engineer
ing data guidance conference, in-process reviews.
inspections, final acceptance, delivery of engineer
ing data) for all acquisitions.
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c. Basic Strategies. Since the EDMO must make
sure that engineering data to be delivered with lim
ited rights are identified bv the contractor and, if
questionable, challenged by the procuring contract
ing officer (PCO). one of the plan's major topics
should be the data rights strategies. The plan should
indicate whether unlimited rights in that data need to
be acquired, whether license rights wiU be acquired,
or whether an alternate technique (for example,
form, fit, and function data; reverse engineering;
etc.) will be used to make sure that competition in
the future is feasible. Alternate techniques to unlim
ited rights also include specially drafted contract
terms that allow the government the right to.use lim
ited rights data for government purposes;' such as
competition, and options giving the government the
right to order data ar.d rights in the furore. How.
contractor proposals will be evaluated needs to be
considered early. and should also be covered in the
EDMP.

d. Criteria for Change. The EDMP should in
clude criteria to determine when Class I and Class 2
engineering changes (reference D~)o-STD-480) are
to be incorporated into the engineering data. These
criteria should specify a time period and/or the num
ber of changes allowed to accumulate before incor
poration. It is not enough to list the criteria for in
corporation of changes in the EDMP; the criteria
must also be stated in the contract to ensure contrac
tor awareness and compliance.

e. Evolution of the Plan. At the outset, the
EDMP should identify engineering data by DID
numbers (inclUding CDRL sequence number when
~qwn) and proposed seeuoiis of the statement of
work (SOW) which cause engineering data to be
generated, collected. delivered, and maintained.
Once the contract is awarded. the engineering' data
requirements may be maintained by using an engi
neering data activity record file (EDARF); since .
contract changes should also be distributed to other
program participants. This contract requirements list
in the EDMP should be accompanied by the identifi
cation of proposed clauses and provisions that are
not standard for all acquisitions. The EDMO should
also identify what level of engineering drawings
(DOD-D-lOOO) are being (or will be) acquired by
program phase. Approved or planned deviations
from individual Service engineering data acquisition
procedures and ahy other information required by
regulations must be identified in the EDMP. Since
all of this information will not be available at the
time the EDMP is initially prepared, the plan is a
dynamic document that is updated and revised as
additional information becomes available or as ac
quisition strategies change. Updates should be fur
nished to those on the distribution list.

f. Sample Engineering Data Management Plan.
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Appendix D is a sample EDMP. It is structured to
illustrate an Air Force program. Paragraph content
and headings are for illustration only; actual content
and headings will differ for each program. The ex
istence of such samples should not. however. result
in stereotyped plans. The following guidance is of- .
fered to the EDMO for use in preparing the EDMP:

• (1) Analyze the program in terms of technical
data requirements. Is this a newly developed weap
ons system where the government is funding the de
sign and development where we can legitimately ex
pect to receive all technical data with unlimited
rights? Is this a modification of an existing weapons
system or commercial. system where we would ex
pect to receive a few documents applicable to the
modification of the contract end item, but not previ-

. ously procured (existing) data? Are there multiple

. contractors doing work or developing data? How do
they interrelate? Is the prime contractor responsible
for all the data' maintenance for the life of the sys
tem? Are commercial systems or subsystems to be
used? wm the contractor support these commercial
system acquisitions without restrictive legends on
the drawings?

(2) Analyze What the contract requirements .
will mean. The EDMO should do more than list
CDRL and SOW references. The EDMO should an
alyze the impact these documents have on the gov
ernment and the life cycle costs they impact. Does
the contract specify we will receive complete data on
the weapons system, the support equipment. the en
gines, or other subsystems? Does the requirement
flow down to the subcontractors and vendors, and do
they understand the requirement? Are the require
ments appropriate to the current:acquisition phase of
the program?

(3) Analyze what management actions need to
be taken and indicate the plan of action to be sure
they are carried out. Do the contract requirements
need to be corrected or expanded? Do actions need
to be taken to update the CDRL requirements and
SOW as the program moves into new phases? Do the
in-process reviews (lPRs) need to concentrate on
certain areas-vendor data, associate contractor
data, commercial item data, limited rights data?
What actions need to be taken to obtain Visibility of
the contractor's drawing release systems, data man
agement systems. quality control systems? (These
,should at least be addressed in the contractor guid
ance conference (paragraph 5-2).) How will IPRs be
structured in terms of sampling (paragraph 5-6), and
how will they be structured to review drawing prac
tices, completeness, reprocurability, data rights. and
control drawings?

3-3. Contract Administration Office (CAO) Par
ticipation. In addition to the normal contract admin
istration services, which are listed in FAR subpart
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42.3. the CAO may be able to provide other assist
ance by virtue of its knowledge of specific contrac
tor operations and frequent in-plant location. The
EDMO should be aware of this potential capability
and coordinate with the PCO to negotiate with the
CAO the additional services that may be needed.
When appropriate, the agreements should be docu
mented in a memorandum of agreement (MOA) or
letter of instruction (LOl) to the CAO.· A copy of
any such MOA or LOI should be attached to the
EDMP. Limitations on any particular CAO's capabil
ities would also be identified. Overall, the following
are tasks that the CAO may be capable of perform
ing:

a. Evaluating the contractor's drawing system for
conformance to contract standards.

b. Monitoring contractor's systems to review sub
.contractor data management.

c. Participating in engineering data reviews.
d. Following up on deficiency correction and de

tecting deficiency trends.
. e. Selecting, or recommending to the EDMO,
drawing packages for review.

f. Providing to the contractor the technical ap
proval letters for drawing updates.

g. Ensuring that technical approval letters (see
chapter 5) accompany shipments to engineering
drawing repositories.

h. Helping resolve rights in technical data prob
lems by examining SUbstantiating evidence in-plant
and providing findings to the PeO.

i, Monitoring engineering dara delivery schedules.
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3-4. Other Technical Data. EDMOs are encour
aged to review any separately-published plans (both
government and contractor) "in allied areas for a bet
ter understanding of the way the program is to be
managed. Review of documents in other areas is
also useful in identifying disconnects or voids be
tween functional areas that can be more easily cor
rected when discovered early. The EDMP is closely
tied to the ILSP. In some instances, it may be pub
lished as a pan of the ILSP series of documentation.
depending on program needs. Another area that is
closely aligned with engineering data is configura,
tion management. Plans in the configuration man
agement area delve into engineering release systems.
configuration audits (functional and physical), and

• the contractor's change control process. These areas
play a very large pan in the success of the data
content management program as further indicated in
chapter 5. There are other management plans in pro
grams that would also shed light on the way a con
tractor manages an acquisition, such as the system
engineering management plan.

3-5. Computer Software. The counterpart to the
EDMO is the software acquisition manager (SAM).
In carrying out SAM responsibilities per Service im
plementation of DODD 5000.29, Management of

.Computer Resources in Major Defense Systems,
SAMs develop the Computer. Resources Life Cycle
Management Plan (CRLCMP). The CRLCMP is to
computer software what the EDMP is to engineering
dara.
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Chapter 4

CONTRACT REQUIREMENTS .:
4-1. Purpose of This Chapter. This chapter pro
vides guidance concerning the formation of contracts
calling for work efforts involving engineering data.
The information is presented in summary form to '
provide a general overview of the subject. The sub
ject is treated serially: that is, each element is de
scribed in the same time sequence as the contract is
built. First, the basic requirements are discussed.
These include the SOW and CDRL and their rela
tionship. Making the SOW and the CDRL pertinent
to the specific acquisition involves tailoring, and this
subject is discussed. Next, putting together the re
quest for proposals (RFP) involve" certain instruc
tions to the potential offers and-in the case of for
mal source selections-inputs to the source selection
plan. Alternatively, preaward surveys can be used to
get information about contractors. Finally, the gen
eralrequirements for contract clauses are covered.
This includes a summary of the clauses in the
DFARS which pertain to the acquisition of technical
data and rights in both technical data and computer
software. For a more detailed explanation 'of the ar
eas covered, EDMOs are encouraged to read the ba
sic documents and examine individual Service or lo
cally approved regulations, directives, and
supplements.

4-2. Statement of Work (SOW):
a. The FAR prescribes a uniform contract format

(UCF) for government contracts. Under the UGF,
the description of supplies or services (and their
prices) are set forth in section B of the contract. For
simpler procurements, the description in section B
may be all that is needed. The UCF also prescribes
a section C, description/specifications/work state
ment, which may be used for longer narratives when
the complete description of the ,work to be per
formed by contract is to be set forth in the schedule
of the contract. For most systems contracts and new
developments, however, the complexity of the pro
curement usually requires more information than can
be reasonably set forth in the contract schedule. In
addition to specifications that describe the end items
being acquired, it is often necessary to write an
SOW setting forth the tasks the contractor is to per
form in carrying out research and development, en
gineering a system, or building an end item. When
used, an SOW is an amplification of section C of the
contract schedule. In many cases, the SOW is used
as an attachment to the contract when the work tasks
are too lengthy to be easily written into the sched
ule. MIL-HDBK-245 is the basic document for
guidance in preparing SOWs.
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b. To illustrate more completely the nature of an
SOW, this and the following paragraph describe the
SOW from the perspective of a development contract
for a system or subsystem. The objective of the
SOW is to clearly and succinctly define the work
necessary to acquire the system, subsvstem, equip
ment, and service required -to 'meet' the specified
program objectives. An effective SOW will:

(I) Contain only tasks, that are clear, concise,
and priceable. They will have statements of require
ments written'in a style that eliminates the possibil-
ity of more than one interpretation. '

(2) Provide a realistic balance among elements
in keeping with the program acquisition phase (for
example, make sure that engineering data requite
ments are not overly emphasized to the detriment of
the system itself).

(3) Make maximum use of federal. military, and
nationally recognized industry specifications and
standards. (These are already understood by large
segments of the defense industry and do not require
the learning curve that would be associated with a
brand new specification.)

(4) Use tailoring and streamlining effectively to
adapt existing specifications and standards to actual
program requirements (paragraph 4-4).

(5) Minimize government control, which may
preclude a contractor's. creativity.

c. In writing the specific SOW tasks involving en
gineering data. it is not a good practice to write a
separate task for preparation ,of engineering data.
However, the work effort to manage the engineering
data can be written into a task statement. The engi
neering data is a natural by-product of the design
engineering and manufacturing effort. Accordingly,
engineering data is an integral part of engineering,
manufacturing, or other disciplines. If local engi
neering data pOlicy or practice allows or requires
separate tasks for engineering data, care should be
taken to make sure the task does not duplicate the
design engineering tasks and result in dual charges
to the government. Other related tasks for engineer
ing data. such as the contractor's preparation for,
and participation in, the guidance conference and in
process reviews, should be contractual requirements
and must be levied upon the contractor through ap
propriate tasking statements in the SOW. Depending
on the situation. we may want the contractor not
only to host or participate in conferences or reviews.
but also to support such conferences by preparing
the agenda or minutes. In those cases, the SOW
should be clear on the tasking to the contractor.

.-,

.:
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4-3. Contract Data Requirements List (CDRL):
a. The purpose of the CDRL is to provide a single

place in the contract which directs the contractor to
format and deliver data and to meet specific ap
proval and acceptance criteria. Data formats are es
tablished by DlDs (DO Form 1664. Data Item De
scription) which-with a few exceptions such as
one-time use-are approved by the DDMO and pub
lished in DOD 5010.12-L. Acquisition Management
System and Data Requirements Control List
(A.'ASbL). Chapter 2 of this publication identifies a
number of DlDs that are frequently used for the
acquisition of engineering data.

b. The EDMO should use the data call process to
make sure the CDRL contains the proper require
ments for engineering data. as' well as documenta
tion justifying the need for any subsequent examina
tion by a DRRB. The requirements for engineering
data should be -tailored. Special attention should be
given to the ordering information Pequired by 000
D-looo, paragraph 6.2.1. Normally the type of or
dering data required by this paragraph would be in
cluded in the remarks section of the appropriate
CDRL entries. The DD Form 1423, Contract Data
Requirements List, used for the CDRL contains a
reference block (block 5), which may be used to
refer back to a given paragraph in the SOW. Simi
larly, SOWs can be constructed to refer to items on
the CDRL by identifying the DID as a parenthetical
reference at the end of the appropriate tasking para
graphs. These guidelines are genetal and individual
Service procedures should be followed.

c. Since the SOW tasks and engineering data re
quirements on the CDRL are separately identified in

. the contract, care should be taken not to duplicate .
effort between the two. While the SOW tasks lead to
contract deliverables, the SOW itself really calls for
contractor services and not the actual items or data
to be delivered. The CDRL. on the other hand, re
quires the delivery of the engineering data (while
the contract schedule would call for the delivery of
the system, or subsystem itself). The separation of
COntractor work tasks in the SOW and deliverable
data in the CDRL is a concept that-permits the con
tractor and the government to define very compli
cated system developments into manageable parts.
Unless the concept is well understood, however, the
possibility exists of commingling SOW tasks with
the effort to get to CDRL deliverables. For exam
ple, design data that are generated during the devel
opment phase of a program are usually called for as
pan of an engineering design task. Therefore, only
thecosts for formatting to government requirements.
reproduction, and shipping would normally be in
curred in the production or the deployment phase if
engineering data is first required to be delivered in
either of those phases.
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4-4. Tailoring Requirements Documents:
a. Srudies have shown that the misapplication of

specifications and standards in contracts often leads
to increased costs and delays in delivery. This mis
application can be attributed to past emphasis on
achieving maximum performance without regard to

cost, to the attitude that specifications-and standards
were mandatory and had to be totally applied. and to
the lack of emphasis on tailoring of these documents
to a specific need: Basically, tailoring is nothing
more than taking requirements documents (that is.
specifications, standards..DlDs, and the SOW) and
making them as relevant to the acquisition at hand as
possible. Although this isa very basic thought, it is
easier said than done. Throughout the tailoring proc
ess, judgment must be exercised to achieve t)le de
sired balance among competing program objectives.
Over-application of specifications and standards may
be well-intentioned in terms of getting the maximum
in technical performance from the system being de
veloped.

b: An example of tailoring with regard to engi
neering data is in applying the requirements of
DOD-D-looo. For instance, when procuring an item
or equipment that is designed using the English sys
tem and it interfaces with items or systems that use
the English system, the requirement for metric sys
tem can be tailored out of DOD-STD-looo, para
graph 3.5. Use caution, however, in tailoring re
quirements for engineering data. Requirements that
are removed may cause negative impacts on the ac
tivities that either use or support the item to which
)he.engineering data pertains. Coordination with us
ing and supporting organizations is a must when tai-
loring requirements. .

c. Detailed guidance and information in the selec
tive application and tailoring of specifications and
standards is provided in FAR, part 10. and supple
ments; DOD Directive 5000.43, Acquisition Stream
lining; MIL-HDBK-248; as well as in Service direc
tives. Tailoring aspects for contractual engineering
data requirements are contained in the appendix to
ooD-D-looo. The EDMO should consider any con
tractor's recommendation regarding changes or devi
ations from prescribed specifications and standards
using the tailoring features of DOD-D- 1000. After
contract award, any changes or recommendations of
this.type would be considered as part of the formal
change control process.

4-5. Solicitation Provisions:
a. When the requirements documents discussed in

the preceding paragraphs have been written. the ED
MO's attention should rum to solicitation provisions.
For systems procurements, the solicitation is usually
in the form of an RFP issued to potential contrac
tors. The UCF provides for section L of the RFP to
set forth instruction, conditions, and notices to offer-
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ors or quoters. This section guides the preparation
of the proposal so that the contractor can communi
cate to the government an understanding of the re
quirements. the proposed technical approach. and
individual contractor capabilities. One problem area
is that the EDMO will be competing with other
functional representatives for space. both in the RFP
itself and in any allocation of page limits in the con
tractor's proposal in response to the RFP. The re
quirement to develop inputs to the RFP comes
quickly after the completion of the requirements
documents, and there may be a temptation to take
the path of least resistance and not use the solicita
tion effectively to get feedback from the contractor
before award. This could prove very costly later if
the contractor failed to understand the contractual
technical data requirements or failed to adequately
plan to satisfy those requirements.

b. One way to determine if a potential contractor
understands and Jtas apparent ability to satisfy the
data requirements of a contract is to require each
offeror, in response to the RFP, to include informa
tion in its proposal which demonstrates its under
standing and abilities concerning the contract engi
neering data requirements. To obtain this type of
infonnation, the EDMO should provide the contract
ing officer (or the project officer pulling the inputs
to the RFP together) the specific infonnation that
offerors are to provide as part of their proposal. If
such infonnation is to be considered as part of a
source selection process, the PCO must advise the
offeror of this fact and must explain how the infor
mation will be evaluated. For many procurements,
proposal information concerning engineering-data
may be approprjately combined with other func
tional areas. For example, engineering data may be
included with either the overall data management
function or the configuration management function.
For other procurements, such as major systems ac
quisition, separate coverage on engineering data may
be.required.

c. Offerors may be asked to explain their proposed
management, organization, procedures, and plan
ning for the development of engineering data accord
ing to contractual requirements; for example, the
SOW and Dl-E-7031. Each offeror should provide a
description of its change control process and an ex
planation of its procedures for incorporating Class I
and Class II changes into deliverable drawings. Of
ferors should explain the proposed plan for support
ing guidance conferences and in-process reviews, in
cluding the procedures for correcting deficiencies
resulting from those reviews. If a technical data war
ranty clause (DFARS 52.246-7001) is included in
the RFP. the procedures for warranty administration
should be explained. Offerors should explain how
they will meet required delivery dates. If the offerors
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use an engineering data manual, it should be de
scribed along with any.other drafting room manuals.
If such documents do not exist, the offerors shouid
explain how the overall engineering data and draw
ings are managed. Of particular importance to -the
EDMO is the contractors system for controlling the
restrictive markings (that is, limited rights legends)
placed on engineering data. Although the nuances of
this area are discussed in more detail in chapter 6,

. the information describing the contractor's process
for controlling such markings and the contractor's
record-keeping system supporting their application
should be sought in all instructions to offerors, The
offerors should detail their procedures for acquiring
all levels' of subcontractor and vendor data and their
efforts to evaluate and maintain quality control of
these data, The offerors should identify the use of
computer-aided-design or computer-aided-manufac
ture (CAD/CAM) equipment and the impact. if any,
CAD/CAM will have on delivery of engineering data
per contract requirements. Lastly, offerors should
identify similar work that they have done under
other government contracts, The EDMO shouid rec
ognize that under source selection procedures. the
opportunity for the government to negotiate all of
the details of the contract with each prospective of
feror is limited, This places a premium on proper
planning to get the most out of the contractor's re
sponse to the RFP,

d. One other technique to get information about
the contractor is through the use of a preaward sur
vey, The 'preaward survey (PAS) is an evaluation of
the contractor's qualifications for a given procure
ment and-to a lesser extent- its understanding of
the requirements, The PAS may be a complete sur
vey (that is, a review of all functional areas: techni
cal capability, production, quality assurance, finan
cial, etc.), or it may be limited to one or a few
functional areas. It is performed by the DOD activ
ity (that is, DCASMA/DCASPRO, AFPRO,
ARPRO, or NAVPRO) that would be assigned con
tract administration responsibility for the Contract if
awarded. FAR 9.106 describes the PAS in general
terms and the conditions for use. Basically, a PAS
would be appropriate when source selection proce
dures are not used and information about a contrac
tor is .not available to the procuring activity, Under
competitive source selection, a PAS may also be ap
propriate, particularly if a new contractor is in
volved. Depending on the nature of the PAS (com
plete or partial survey), the CAO will complete one
or more of the following forms: SF 1404. Preaward
Survey of Prospective Contractor-Technical: SF
1405, Preaward Survey of Prospective Contractor
Production; SF 1406, Preaward Survey of Prospec
tive Contractor-Quality Assurance; SF 1407, Pre
award Survey of Prospective Contractor-Financial

.-.-/
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Capability: and SF 1408. Preaward Survey of Pro
spective Contractor-Accounting System. Of partic
ular relevance to the EDMO are portions of SF. 1404
and SF 1406. (The. standard forms used for pre
award surveys are illustrated in FAR 53.301·1404
and FAR 53.301·1406. and the EDMO should be
able to view them in the contracting office.) One of
the major positive features of a PAS is the ability to
tailor the survey to the specific needs of the procur
ing activity. The following approach is recom- ..
mended for EDMOs who wish to use the PAS:

(l) Ask .the PCO to request a PAS that will
include engineering data, If one would not otherwise
be requested. ask for a partial PAS covering an inte
grated examination of technical and quality assur
ance as they relate to engineering data,

(2) Check section lIT, block 19, of SF 1403 for
items A (technical) and C (quality assurance).

(3) Give the PCp a specific statement to include
in block 23 (remarks) that will tailor the PAS to the
information needed by the EDMO so as to advise
the PCO on the contractor's capabilities and plan for
the postaward phase of the contract. An example
follows:

23. Remarks. Reference blocks 19 A and C: Engi
neering Data: The procuring activity has nor dealt
with the ABC Company before and has no irforma
tion on hand to judge their capabilities to produce
level 2 engineering drawings per DOD-D-IOOOB as
implemented by CDRL sequence number 999. Dl·E
7031. Additionally, due to rhe anticipated large vol
ume of production (borh for end items and spare
parts) during the life cicle ofSysrem X. rhe ability ro
competitively reprocure is critical. Therefore.ABC·s
procedures for controlling restrictive markings on
rechnical data (reference general provision 99.
DFARS clause 52.227·7018) should be examined for
adequacy and contractor compliance therewith.
Technical point of conract at rhe procuring activity
for rhis portion of rhe PAS is the Engineering Data
Management Officer. Mr. Doe. phone 555-1111.

During the solicitation phase of the acquisition, the
EDMO should be available to help or advise the
PCO with any detailed negotiations concerning engi
neering data and the understanding of the require
ment and specific capabilities exhibited by the con
tractor. By following the techniques in this
paragraph, the EDMO should be better equipped to
carry out that role.

4-6. Contract Clauses:
a. The FAR and its supplements contain many

standard Clauses used by DOD on government con•.
tracts. This chapter identifies contract clauses nor
ma11y affecting the acquisition. of engineering data,
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(Since most of the clauses cover both technical
data-of which engineering data is a subset-and
computer software. the discussion is relevant to both
data and software unless otherwise specified.) In
general. the EDMO should understand the contents
of these clauses, be familiar with their use. and rec
ognize the need for inclusion in solicitation and con
tracts. Although the subject matter is very complex.
the EDMO should have this basic level of under
standing in order to carry out EDMO responsibili
ties. Without knowledge of both the contractor's
and the government's rights and obligations un
der the contract, it is doubtful that the EDMO
can really be an effective member of the acquisi
tion team.

b. Figure 4-1 contains a synopsis of clauses that
should be included in solicitation and contracts
which require the generation or delivery of technical
data or computer software. Refer to DOD FAR Sup
plement, subpart 27.4, for the derailed guidance on
use of these clauses. EDMOs should be aware that .
any deviation from the use of a required clause
would require approval at the DOD level. Examples
of ..deviations include the modification of any word
ing, non-use of the clause, or the substitution of a
locally-developed clause. Additionally, the one-time
deviation authority that is delegated to the head of
the coniracting activity (typically a lplIjor command
just below departmental headquarters) does not ap
ply to DFARS, subpart 27.4. Any deviation to this
subpart-whether a -one-time or a class deviation
would require submission through channels and ap
proval by the Deputy Undersecretary of Defense,
Research, and Engineering-Acquisition Manage
ment (DUSD(AM)). This is not to say that appropri
ate deviations should not be pursued: rather, the
EDMO should allow adequate time to obtain a devi
ation if one is to be sought, and a backup plan
should exist for coverage if a requested deviation is
not approved.

c..With certain exceptions specified in DFARS
27.412(a), the Rights in Technical Data and Com
puter Software Clause (DFARS 52.227·7013) is re
qulred to be included in all contracts (including sub
contracts) under which technical data are to be
delivered to the government. This clause flows down
to subcontractors of all tiers. Figure 4-2 outlines the
clause which is referred to hereafter as the "data
rights clause."

d. The data rights clause covers only two types of
rights that can be acquired in technical data; that is,
unlimited or limited. Of the two, only unlimited
rights can be used for competitive reprocurernent.
The government may be able to obtain contractual
permission through negotiations-and for consider
ation-to disclose the technical data to third parties
for purposes of reprocurement. Such an arrange
ment, known as a license, represents a middle
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Clause
Citatiat

DOD FAR SUP
52.227-7013
(DAR 7-104.9
(a) )

DOD FAR SUP
52.227-7013
(DAR 7-104.9
(b»

Title and (Date)

Rights in Technical
Data and Canputer
Software (May 1981)

..

Alternate I, (May
1981) Notice of
Limited ~ghts

source
Citatiat

000 FAR SUP
27.412 (a) (1)
(DAR 9-203;
9-603)

DOD FAR SUP
27.412 (a) (2);
27-403-2 (g), &
(DAR 9-202.2
(g) )

~t

This is the basic
data rights
clause; see
source citation
for exceptions
when not :used in
solicitations and
contracts. See figure
4-2 for an outline of .
the clause.

Used in conjunction
with the
prenotificaticn
provis,ion to collect
continuing
information about
contractor's
use of privately
developed items,
canponents or
processes.

DOD FAR SUP predeterminatioo of
52.227-7014 Rights in Technical
(DAR 7-2003.61) Data (Jul 1976)

.

DOD FAR SUP
27,412 (bl;
27.403-2 (d) &
(DAR '9-.202. 2
(d) (3»

:r.m::looed in
solicitations.
Used to identify,
prior to contract
award, technical
data to be delivered
with limited rignta.
Ccnsiderable overlap
with the prenotifi
cation prOVision
that follONS.

DOD FAR SUP
52.227-7035

Prenotificatioo of
Rights in Tecrinical
Data (Oct 1985)

DOD FAR SUP
27.403.2 (i)

Inclooe in solici
tations whenever
the basic data rights
clause is used.
Obtains information
before award on
whether the.data
will be delivered
wi th unlimited
rights, limited
rights, or the
rights are un
determined.

Figure 4-1. eattractual Clauses.
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Clause
Citatioo

DOD FAR SUP
52 •. 227-7016 ';A
(DAR 7-104. 9!r
(j))'

DOD FAR SUP
52.227-7017
(DAR 7-104.9
(k) )

..
DOD FAR SUP
52.227-7018
(DAR 7-104.9
(p) )

000 FAR SUP
52.227-7019

Title and (Date)

Contract Schedule
Items Requiring
Experimental,
Developnent, or
Research Work
(Mar .1975)

Rights in Technical
Data-Major System and

. Subsystem Contracts
(Nov 1971)

Restrictive Markings
on Technical Data
(Mar 1975)

Identification of
Restricted Rights
COIlputer Software
(Apr 1977)

,

Source
Citatioo

OOD FAR SUP
27.412 (d)
(DAR 9-203 (d»

DCO FAR Sup
27.412 (el;
27.403-2 (f)
(4) (i) thru
(iii)
(DAR 9-202.2
(f) (4»

000 FAR SUP
27.412 (fl;
27.403-3 (c)
(2)
(DAR 9-203.3
(c) (2»

000 FAR SUP
27.412 (g);
27.404-2 (b)
(2) -

Carment

Inserted in sol
icitations and
contracts where
experimental,
developmental, or
research work is an ~
element of •
performance.

Used for major
systems and sub
systems to facili
tate 'direct pur
chases fram sub
contractors. '

Requires con
tractors to have
procedures for
controlling
restrictive
markings on
technical data.

Used in solicitations
to identify computer
software developed at
private expense. . If
none is; identified, it
is assumed that all
deliverable cartluter
software is unlimited
rights.

000 FAR SUP
52.227-7026
{DAR 7-104.9
(dl)

Deferred Delivery
Technical Data or
Conputer Software
(Nov 1974)

DCO FAR SUP
27.412 (n);
27.410-1 (b)
(DAR 9-502 (b) ) -

Used when we
knooI .e -...ant data
delivered but we
don I t know when.
Requirement is
specified on
DO Form 1423;
there is a time
limit on the gov
ernment taking .
delivery.

Figure 4-1. Cootinued.
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"

Clause
Citaticn

DOl} FAR SUP
~t. 227-7027
,/UAR 7-107.9
(m) )

000 FAR SUP
52.227-7028
(DAR 7-2003
.66)

Title am (Date)

Deferred Ordering of
Technical Data or
Computer Software
(Nov 1974)

Requirement for
Technical Data
Certif~cition
(Apr 1974)

source
Citation

000 FAR SUP
27.412 (0);
27.410-1 (c)
(DAR 9-502(c»

DOD FAR ST:JP
27.412 (p);
27.410-2
(DAR 3-50i (b)
(3) Sec. K
(xii) )

CCmDent

Gives the govern
ment the right to
order data Or can
puter software
genera ted in the
performa>ice of the
contract.> Require
ments are'added to
DO Form 1423
when the need is
determined.

used in solicitat
ions to have the .

.contzaceor identify
any data required to
be delivered to the
government under
other contracts.

OOD FAR SUP
52.227-7029
(DAR 7-104.9
(lll

000 FAR SUP
52.227-7030
(DAR 7-104.9
(h) )

,

Identificaticn of
Technical Data
(Mar 1975)

Technical Data
Withholding of
Payment (Jul 1976)

DOD FAR SUP
27.412 (q);
27.410-3
(DAR 9-503)

DOD FAR SUP
27.412 (rl.;
27.410-4
(DAR 9-504)

Requires con
tractors to identify
the source of
technical data.

Provides a remedy
to the government
for contractor I s
failure to deliver
data en time or for
data that is def
icient. Permits
withholding of
payments up to 10
percent of the
contract price.

000 FAR SUP
52.227-7Q31
(DAR 7-104.9
(n»

DOD FAR SUP
52.246-7001
(DAR 7-104.9
(0) (1), (2),
and (3)

Data Requirements
(Apr 1972)

Warranty of Data .
(Nov' 1974)

DOD FAR SUP
270412 (s);
27.410-6
(DAR 7-104.9)
(nj )
DOD FAR SUP
27.410-5;
46.708;
46.770
(DAR 1-324.6)

Requires con
tractors to deliver
only that data listed
<Xl the DO Form 1423.

Optional clause to
octain a warranty
en technical data.
See paragraph 4-7.

Figure 4-1.- CciitinuBi.
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Clause
Citatim

DCO FAR SUP
52.227-7015
(DAR 7-104.9
(c) )

DCO FAR SUP
52.227-7032
(DAR ,7-104.9
(g» •

ceo FAR SUP
52.227-7025
(DAR 7-104.9
(q»

DOD. FAR SUP
52.227-7036

DOD FAR SUP
52.227-7037

Title and (Date)

Rights In Technical
. Data-Specific
Acquisition (Mar 1979)

Rights in Technical
Data and Canputer
Software (Foreign)
(Jun 1975)

Rights In Technical
Data and Canputer
Software (SSIR
Program) (Apr 1984)

Certificatioo of
Technical Data
Conformity
(OCt 1985)

i
valida tioo of
Restrictive Markings
on Technical Data
(OCt 1985)

SOUrce
Citatioo

DOD FAR SUP
. 27 •412 (c);
27.403-2 (f)
(1), (2),
and (3) (DAR
9-203 (c)

ceo FAR SUP
27 .412(t);
27.411 (DAR
9-206)

ceo FAR SUP
27.412(m);
27.409

ceo FAR SUP
27 .412(w);
27.41Q-2(b)

coo FAR SUP
27.412 (x);
27.413

camnent

Used when all tech
nical data are to be
acquired wi th
unlimi ted rights
Requires separate
contract item for
acqUisition of
unlimited rights.
Requires determina
tiro and finding
to use this clause.

The preferred clause
for use when con-

. tracting with
toreign sources.

Used instead of
basic data rights
clause in contracts
awarded under the
SBIR program.
Used in all coo-
tracts resulting
fran solicitations
issued after 19 OCtober
1985 whenever tech
nical data is to be
delivered. Requires
,the contractor to
furnish a certifi-
cate with the tech
nical data attesting
to the fact that the
data meets contract
reqUirements. Its
value as an ~lied

warranty is unknown
at this point.

Used in all contracts
resulting from solici
tations issued after
19 OCtober 1985 when
ever technical data are
to be &livered.
Establishes revised
"challenge" procedures
questioning the contrac
tor's restrictive
markings.

Figure 4-1. Cootinued.
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(a) Definitions

The clause defines 10 key terms: technical data, three types of
rights (unlimited, limited, and restricted) arrl the term ccrnputer
plus five other terms beginning with the wcrd canputer.

(b) Go..ernment Rights

. (1) Unlimited Rights

J

(i)

(ii)

(i.j.i)
(Lv)

(v)

(vi)
(vii)
(viii)

(ix)

Technical data (TO) and canp.lter software (SIW)
resulting dir..ctly fran government (govt) Rm'&E.
SIW originated, developed, or generated in the
performance of a. govt contract.
'Canputer data bases created under govt contract.
'ID necessary for manufacture (unless it pertains to items,
ccmpc::>nents or processes developed at private expense) .
'ID or SIW constituting changes to govt
furnished data or S/W.
'ID that is "form, fit, and function" data.
Manuals for operation, instruction, or maintenance.
'ID or SIW in the p.lblic dcmain or previously
released by the contractor or subcontractor
without restrictions.
'ID or SIW specifically agreed.to as unlimited.

(2) Limited Rights (applies to 'ID only)

(i) Specifically agreed to.
(ii) 0IIpUbl.ished am developed at private expense•

.(3) Restricted Rights (applies to SIW only)

(i) In a license agreanent made part of -the contract, or
(ii) Canmercial canputer SIW so elected by the con

tractor (this excepticn also inclooes related
-ecmmercial SIW documentation as "restricted rights") •

(c:) Copyright. Gavt obtains a nonexclusive, paid up license in 
copyrighted .,;orks prepared for or acquired by the govt under the contract.

(d) ReIroval of Unauthorized Markings. Allows govt to correct, cancel, or
ignore !unauthorized markings. Applies to 'ID and SIW in past contracts; applies
only to SIW in newer contracts containing the clause in 000 FAR SUP 52.227-7037.

(e) Relation to Patents. This clause does not change patent coverage in
any way.

Figure 4-2. Outline of DCD FAR supplement Clause 52.227-7013, Rights in
Technical Data and Ca\tlUter SOftware, (MAY 1981).

18
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(f) Limitation on Charges for Data and Ccmputer Software. Applies to
contract efforts funded with Military Assistance Program funds.

,(g) ACquisition of Data and Canputer Software fran Subcontractors

Requires "flow down" of clause to subcontractors.

Permits direct delivery of limited rights 'ID fran
subcontractors to govt. ,

Prohibits econanic discrimination for primes and
higher-tier subs by acquiring rights in TO as a con-
dition of awarding subcontracts.

Alternate I, ~tice of Certain Limited Rights, requires continuing notification
by contractors of limited rights situations after contract award (applies to TO
only). '

Alternate II, Publication for Sale, contains certain restrictionS on the rights·
of the government to publish data for sale.

Figure 4-2. Continued.

---/'

ground between the extremes of limited and unlim
ited technical data rights:

(l) Contractors may be reluctant to grant a li-.n
cense to the government since they are skeptical 01'
its ability to enforce licensing arrangements. in this
case, a direct licensing arrangement with another
contractor may provide a viable solution. This ap
proach allows a contractor to make a business deci
sion regarding ille licensee (person or, firm that
would receive the data) and gives the contractor di
rect control over enforcement of the license though
privity of contract (that is, direct contractual ar
rangement with the licensee). in cases of direct li
censing, the requirement to deliver certain informa
tion (for example, manufacturing data) to the
government may not be necessary.

(2) The use of any licensing arrangement re
quires a special contract provision or a separate li
censing agreement which must be carefully devel
oped to meet the needs of the procurement. This
development will involve personnel who are thor
oughly conversant with -the technical data, contract
ing policies and procedures, and legal issues. ED
MOs who believe that their procurements of
engineering data may be appropriate for licensing
should begin the dialogue with the PCO and other
members of the acquisition team while still in the
planning stage. Even if licensing was not considered

19

early in the planning stages for a given procurement,
the technique bas often proved of value in reaching
necessary compromises during negotiation that will
permit future reprocurements to be done on a com
petitive basis.

4-7. Data Warranties. The Warranty of Data clause
may be used substantially as set forth in the DFARS
or modified for a specific procurement-without
baving to obtain a deviation. The DFARS coverage
is somewhat outdated. This combination of factors
gives rise to more extensive and updated treatment
here.

a. Considerations for Use. An approach to make
sure that the technical data we buy is usable at the
time reprocurement packages are put together (or
any other use of the data for that matter) is to use a
data warranty clause in the contract. DFARS 46.770
sets forth policy concerning the use of the Warranty
of Data clause, and 52.246-7001 contains the clause
to be used when buying technical data in suppon of
hardware end items and parts. The clause is nor
mally used in firm-fixed price and fixed-price incen
tive contracts. It may also be used in a cost reim
bursable contract. A data warranty is a guarantee by
the contractor that all technical data delivered under
the contract conforms with the specifications and all
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other terms of the contract. Among other things, this
would include the removal of unauthorized legends.
A data warranty extends beyond the acceptance date
by which the government may 'require the contractor
to correct defects found in the data.

b. Basic Clause. The Warranty of Data clause
requires the contractor to warrant the data for 3
years after completion of the delivery of the line
item of data or any longer period specified in the
contract. This period of time should be based on
when the data will be needed for reprocuremem pur
poses. For example, if reprocurement will not occur
for some time, consideration should be given to
specifying a warranty period longer than 3 years be
yond delivery of the data. This clause provides the
PCC a variety of remedies ;f nonconforming data is
found. These include correction or replacement of
the nonconforming technical data, or the government
may elect a price or fee adjustment. The use of this
clause is recommended, as any costs associated with

A

20

it should be minimal in that the contractor is only
. warranting that good usable data will be delivered. It

should be noted that the title of the clause does not
use the words "technical data." However, the terms
of the clause wording apply only to technical data
and not to management or administrative data.

c. Extended Contractor Liability. The clause has
alternate language that can extend the coverage of
the warranty. If this extended coverage is included in
the contract, a contractor can be held liable fdr all
damages sustained as a result of breach of warranty.

. This liability may not exceed 10 percent of the total
contract price or 75 percent of the target profit de
pending on the type of contract. This extended war
ranty should not be used except when the data we
are buying is critical .or when the contractor has a
known history of delivering deficient data.

d. Example of Wlirranty {)f Data Clause, Figure
4-3 .is a sample warranty of data clause based on
DFARS 46-770. •

-~

)
...-/
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If a decision is made to provide for a warranty of Data Clause according to
DFARS 46-770, the PeO may insert a clause substantially the same as the one snewn
below. It should be used i.n all firm fixed-price or fixed-priced incentive
contracts that will require technical·data to be furnisned.· If extended
liability is desired, then Alternates I (for a firm fixed-price contract) or
Al ternate II (for a fixed-price incentive contract) may be aoded to the basic
clause.

WARRANTY OF DATA

(a) Technical data means recorded information, regardless of form or
characteristic, of a scientific or technical nature. It may, for example,
document research, experimental, deve Lcpment.aI or engineering work; or be
usable or use:i to define a design or process or to procure, product s\Jf>port,
maintain, or cperate materiel. The data may be graphic or pictorial
delineations in media such as drawings or photographs; -text in specifications
or related performance or design documents, or. computer printouts. Examples
of technical data include research and engineedngdata, engineering drawings
and associated lists, specifications, standards, process sheets, manuals,
technical reports,catalog item identifications, and related information, and
docurnentatJ.on related to canputer software. Tecnnical·data does not include
ccmputer software or financi,al, administrative, cost and pricing, and
.management data, or other information incidental to contract ad:ni.nistration.

(b) Notwithstanding inspecticn and acceptance by the government of
technical data furnished under this contract and notwithStanding ~y
prOVision of this contract concerning the conclusiveness thereof,'·che
Contractor warrants that all technical data delivered under this contract
will at the time of delivery ccntcem with the specifications and all other
requirements of this contract. The warranty period shall extend for three
(3) years after completion of the deliVery of tne line item of data (as
identified in DO Form 1423) of which -the data forms a part; or any longer
pericxl specified in the 'contract.

(c) The Contractor agrees to notify the Contractin.. Officer in writing
immediately of and breach of the above warranty wnich the Contractor
discovers within the warran ty periOd.

(d) The follaNing remedies shall apply to all oreaches of the above
warranty provide:i that the government notifies the ·Contractor of the breach
in writ;ing within the warranty period.

(1) Within a reasonable time after the Contracting Officer notifies
the Contractor of a breach of warranty, he/she may:

(L) by written notice, direct the Contractor to correct or
replace at hislher expense the nonconforming technical data ·promptly; or

i l
F1gure 4-3. warranty of Data Clause.
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(iil if nelshe determines that the qov errment; co longer nas a .
requirement for correction or replacement of the data, or that the data can I ....-J
be more reasonably corrected by the government, inform the Contractor by
written notice that the government elects a price or fee adjus~~entin lieu
of correction or replacemen~ .

(2) If the Contractor refuses or fails to comply with a direction
under (1) (i) above, the Contracting Officer may, witnin reasonaole time of
such refusal or failure:

(i) by contract or otherwise, correct or replace the
nonconforming technical data and charge the Contractor the cost occasioned to
the government thereby: or

(ii) elect a price or fee adjustment in lieu of correction or
replacement.

(e) • The remedies set forth in this clause represent the exclusive means
by which the rights conferred en the government by this clause may be
enforced.

(f) The prcvi.sions of this clause apply anew to ~"at portion of any
technical data which is corrected or furnished in replacement under (d) (1) (i)
above.

(End of Clause)
B

Alternate I (Optional for Use Under Fixed Price Incentive Contract)

(3) In addition to the remedies specified uOOer (d) (1) and (2) above,
Contractor shall be ·liable to the government for all damages sustained by the
government as <t result of,breach of warranty specified in this clause;
however, t:J:le additional liability under this subparagrapn (3) shall not ,
exceed 75%'of the target profit. If the breach, of the warram:y specified in
(b) of this clause is with respect to data supplied by a subcontractor, the
limit of the prime contractor's liability shall be 10% of tne total
subcontract price in the case of a firm fixed-price subcontract, 75% of the
total subcontract fee iIi the case of a cost-plus-fixed-fee or cost-plus
award-fee subcontract, or 75% of the total subcontract target profit or fee
in the case of a fixed-price or cost-plus-iIicentive-fee type contract.
Damages due the government under the provisions of this warranty shall not be
considered as an allowable cost. The additional liability specified in this
paragraph (3) shall not apply:

(i) With respect to the requirement for data for reprocurement of spare I
parts, provided that the data furnished by the Contractor was current,
accurate at the time of submission and did not involve a significant emission
of data necessary to comply with such requirements, or

Figure 4-3. Continued.
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(ii) with respect to specific ci=fects as to which the Contractor
discovers and gives written notice to the government before the error is
discovered by 'the government.

[End of Alternate I]

Alternate II (Optional for Use Under Firm Fixed-Price Contract)

" (3) In ad:lition to the remedies specified under (1) and' (2) above, the
Contractor shall be liable to the government for all damages sustained by the
government as a result of breach of the warranty specified in this 'clause;

'hov.ever, the additional liability under this 'subparagraph (3) shall not
exceed 10% of the total contract price. If the breach of the warranty
specified in (b) of this clause is with respect to data supplied by a
subcontractor, the limit .of the prime contractor's liability shall be 10% of
the total subcontract price in the case of a firm fixed-price subcontract,
75% of the total subcontract fee in the case of a cost-plus-fixed-fee or
cost-plus-award-fee subcontract, or '75% of the total subcontract target
profit or fee in the case of a fixed-priced or cost-plus-incentive-fee type
contract. The additional liability specified in this paragraph (3) shall no
apply:

(i) With respect to the requirement fOr data for reprocurement of spare'
parts, provIded that the data furnished by the Contractor was current,
accurate at time of submission and did rot. involve a significant anission of
data necessary to ccmply with such requirements;

o
or

(ii) with respect to specifiC: defects as to which the Contractor
discovers and gives written notice to'the government before the error is
discovered by the government.,

[End of Alternate II]

Figure 4-3. CootiJ1ued.
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Chapter 5

ENGINEERING DATA REVIEWS

5·1. Engineering Data Reviews-General:
, a. Engineering data reviews are conducted in vari

ous forms with various names. Included among
these are in-process reviews. .technical reviews.

'I completeness reviews, preacceptance reviews, con
,. figuration audits. and legibility reviews. This chap-
, ter describes elements of those reviews which are

essential to ensure the accuracy, adequacy, and como,
pleteness of the engineering data being acquired by'
the government. Taken together, these elements con
stitute the government's Data Content Management
Program. .

b. TWQ. primary responsibilities of the EDMO'are
- making sure the contractor understands what the

government requires and making sure the contractor
is fulfilling those requirements. These two functions
should be accomplished through engineering data
guidance conferences and engineering data reviews.

5·2. Engineering Data Guidance Conferences:
a. Before the contractor begins developing the en

gineering data (usually within 60 days after contract
award), a guidance conference should be held. This
conference is a joint government-contractor review
of. the contractual engineering data requirements to
make sure both panies agree on what data are re
quired for delivery and to review the contractor's
approach to filling those requirements. This confer
ence should be held in conjunction with other guid
ance conferences, such as the postaward conference.
The requirement for the contractor to support this
conference should be contained in the SOW.

b. The acquiring activity'S EDMO should chair
the engineering data guidance conference. A repre
sentative from the technical OPR for each item of
data to be discussed (the office listed in block 6 of
the CDRL ordering the data). the cognizant govern
ment contracting offices, and any other involved ac
tivities (other EDMOs, reviewing activities, ete.)
should be in attendance,

c. The format for the engineering data guidance
conference is left up to the discretion of the chair
person. However, as a minimum the following topics
should be addressed:

(I) The CDRL requirements, applicable DlDs,
and applicable specifications and standards.

(2) Engineering data review requirements and
schedules.

(3) Engineering data delivery requirements and
schedules.

(4) The contractor's drafting practices and data
formats.

(5) The contractor's numbering system for its
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drawings. part numbers. and engineering documen
tation.

(6) The contractor's quality assurance proce
dures relating to engineering data, including quality
control of subcontractor and vendor data.

(7) The contractor's data rights marking proce
dures and policies.

. (8) The role of subcontractors or vendors that
will deliver data under the contract.

(9) The contractor's configuration management
system, including methods for releasing data. ap
proving data, and incorporating changes into the
data.

(10) Identification of contract end items and the
engineering data trees associated therewith.

(11) 'The contractor's organization for develop
ing, releasing, and controlling engineering data (for
data in digital form, include data update and transfer
methodologies and identification of the data ex
change protocols used by the contractor),

(12) Review samples of engineering data, if
available.

(13) Other topics for discussion are identified in
!1H-:-HDBK-288 (MC), Review and Acceptance of
Ehgineering Drawing Packages.

d. All topics discussed during the guidance con
ference should be documented in a set of minutes,
Any areas that are not resolved or that require
changes to the contract should be brought to the
attention of the appropriate government program
manager and PCO. I

"

5·3. Engineering Data Reviews:
a. Reason for Reviews. From its initial develop

ment. through its, final delivery to the government
and often beyond. engineering data are normally
very dynamic sets of documents. As a program pro
gresses, design changes are made, requirements
change, manufacturing difficulties are encountered,
technology changes, and documentation errors are
located. All of these events require changes to the
engineering data. Regardless of the reason for the
changes, the data must be reviewed as it.is prepared
to make sure it will fulfill the government's needs.

b. Review Cycle. IPRs are perfonned throughout
the engineering data preparation and development
cycle. These reviewsare performed by a team which
may be composed of the review activity assigned by
the office that requested the data. if different: the
technical OPR for the data (identified in block 6 of
the CDRL entry for the engineering data): the desig
nated accepting activity for the data (the first ad
dressee in block 14 of the CDRL): the acquiring
activity EDMO: the using activity EDMO: other ap-

••
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"

propriate logistics centers (for example. Defense Lo
gistics Agency (DLA) buying centers): and the
CAO. MIL-HDBK-288 (MC) may be used as a
guide in conducting IPRs. When feasible. IPRs
shoul,q be conducted in conjunction with other
sche'ikled reviews and audits. MIL-STD-1521 was
recenily changed and has now integrated engineering
data requirements into the major reviews and audits.

(1) These reviews are conducted to verify that
the data is in compliance with contractual require
ments. to point out discrepancies in the data and
recommend corrective action. and to ensure previ- .
ously noted discrepancies are being corrected and
are not reccurring. During the IPR the government
team evaluates the technical presentation of a docu
mented . configuration to ensure that ;111 data is
present to manufacture an identical item. Anything
on the drawings that is not per the contract is a
discrepancy; so. too. is anything 'that is not on the
drawing but should be per the contract. The focus of
IPRs is to determine whether the drawing practices
make the drawing usable to another manufacturer
and whether everything the second manufacturer
needs to know to make the part is included or refer
enced on the drawing and included in the data sub
mittal.

(2) It is essential that an active engineering data
review program begin early in the acquisition pro
gram. That way technical or managerial problems
are brought to light early, avoiding costly and time
consuming errors. One of the first steps in an !PR
cycle should be a review concentrating on the con
tractor's engineering data practices; including the
standards the contractor has levied on subcontrac
tors. By making sure that the contractor's practices
are per the contract and understood by the govern
ment people that will be conducting !PRs, lIlfIlY
problems can be corrected before large numbers of
drawings are created under the contract. Depending
on the nature of the procurement, this review may
be done as part of the guidance conference or as the
first of the !PRs. With a data sample prepared by the
contractor, it may even be feasible to conduct this
review-or the majority of it-at government sites. If
done as a separate review, it should be limited to an
examination of the data format and method of prepa
ration and appropriateness of restrictive markings,
rather than try to get into detail on the content of the
data at a point in time when the contractor's basic
drawing practices may not be well understood.

(3) The next step in the IPR cycle should be the
in-process technical reviews. These reviews are con
ducted by larger, more technically oriented, govern
ment teams as the contractor develops enough engi
neering data to enable technical analyses of its
COntents. The acquiring activity EDMO should chair
these reviews and is responsible for making sure the
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appropriate government activities are represented.
These reviews should be held as specified in the
contract (see paragraph 5-4). The in-process techni
cal reviews may be either conducted at the contrac
tor's facility or at a government_site. No matter
where they are held, the procedures for in-process
technical reviews as as follows:

(a) Identify and notify review team members:
,'t 1. The reviews are .:'.a team effort. The
EDMO Should set up the review team membership
based upon the type of review to be performed.

2. Tell the review team if the data will be
delivered-to them for review or if they are expected
to review the data at another location. Completion
dates for in-house reviews should also be specified.
(An in-house data review is·a review held at a gov- .
ernment site.:without contractor participation.)

. ~. Provide adequate lead time, to allow
members to prepare for the IPR. Distribute in ad
vance the proposed review procedures with an expla
nation of the focus of that particular review.

(b) Notify the contractor if the IPR. or the
meeting following an IPR conducted in-house. is
scheduled to be held at the contractor's facility. At
least 2 weeks before the scheduled meeting, a mes
sage, letter. or memo should be sent through the
PCO (with notice to the CAO) to the contractor.
identifying the exact dates, the focus of the review,
what engineering data is to be made available, and
any required visit notification or security clearances.
This allows the contractor time to make paper cop
ies. The EDMO will review a listing of all available
data 'in, order to identify which data the contractor
should make' available. The CAO is also a possible
source of recommendations for drawings. If data
lists will not be available for this p';-rpose, the
EDMO must have previously required that the
CDRL (for DI-E-7031 or some other item) require
delivery of some substitute means to identify what
engineering data may be available. Data lists used to
identify the engineering data available at an IPR
should be delivered about 3 weeks before each !PR.

(c) If the IPR will be conducted at a govern
ment site, with data provided by the contractor, the
CDRL must specify when and where the data is to
be delivered (paragraph 4-3). The EDMO must
make sure the data is made available on time, or
must initiate action through the administrative con
tracting officer (ACO) or PeO to notify the contrac
tor of the delinquency and any required action
through the contracting officer.

(d) The IPR should begin with a meeting of
all government team members. The purpose of this
meeting is to achieve a unified government posture
and to allow the EDMO to brief the team regarding
the review procedures. The EDMO must ';iso in:
struct the team members on how to use the, IPR
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guidance and checklists (figures 5-1 and 5-2) and
how to document any discrepancies.

(e) A meeting is then held with the contractor.
The contractor should brief the government review
team on the status of the engineering data effort.
The chairperson of the government review team
should introduce the government team and tell the
contractor what the team plans to review and accom
plish, and reiterate that the IPR will not ~onstitute

changes to the contract; Y

(0 The discrepancies noted during 'the IPR
should be provided to the contractor through the
PCO. All discrepancies should be reexamined or
sampled after the contractor has taken the necessary
corrective action. The following is a suggested pro
cedure for handlIng discrepancies:

1. Discrepancy forms should be filled out
describing each discrepancy or group of minor irreg
ularities (figure 5-3).

1. Mark all discrepancies in red on all,
engineering data reviewed.

~. Review prior red-lined drawings for
earlier discrepancies.

±. After the IPR is completed, the EDMO
consolidates the discrepancies as noted by the review
team.

~. Provide marked-up prints to the con
ractor, Communicate the results of the IPR formally
by a letter from the PCO. If classified drawings are
involved, it is unlikely that they will be removed
from the IPR location; therefore, require the con
tractor to maintain the copies of the prints marked at
the IPR for comparison at the next review.

(g) When the review is complete, those dis-'
crepancies requiring correction in order to meet the
contractual requirements should be clearly explained
and furnished to the contpctor through a letter
signed by the PCO. If not already specified in the
contract, the letter should state a reasonable time
frame to make necessary engineering data correc
tions and should include instructions to correct simi
lar discrepancies throughout the data package.
MIL-HDBK-288 (MC) provides a sample method
for documenting discrepancies found during·IPRs.

(h) Send copies of minutes, discrepancies, and
contractor tasking to each review team member.
(Contractors are typically tasked to distribute min
utes of meetings they host. See paragraph 5-4a(4).)

(i) Make maximum use of CAO in ensuring
discrepancies are corrected.

(j) Prepare for future IPRs:
1. At the next IPR, review similar engi

neering data. This is a check to make sure that the
contractor is actually correcting the system. rather
than simply fixing one mistake at a time and waiting
for the government to find the errors. For example,
if the contractor was written up during the first reo

26

view for an incorrect limited rights legend on a
drawing, additional samples of limited rights draw
ingsshould be reviewed during the next review to
ensure the use of the correct legend.

1. Inform the contractor on details of next
meeting.

c. Configuration Audit. The contractor should be
tasked to provide or make available a copy of all the
required enlllineering data "60 days before the physi
cal conflgurarion audit (PCA). This engineering data
requires an lndepth government review. A sample
guideline for engineering data reviewed 60 days be-
fore PCA follows: .

(I) Review 100 percent of all items identified
for spare parts. If this is not practical due to the
number. of such items, use provisioning lists and the
results of the supporting activity's analyses of annual
buy values (reference DAR Supplement 6, DOD Re
plenishment Parts Breakout Program) to select a
sample of high-dollar spares that covers at least 75
percent of the dollar value.

(2) Review all data rights claims (chapter 6).
(3) Perform random sample of the remaining

data.
(4) Examine the completeness of any intended

data package for reprocurement or 'logistics support.
(Is the package coming together?)

(5) Take marked-up copies or consolidated lists
of discrepancies to the PCA to assist in performing
that audit. . .

d. Post PeA. After completion of the PCA, the
contractor should submit copies of all new and re
vised engineering data for government review. The
review team should verify that all previously noted
discrepancies, as wel! as all discrepancies revealed
during the PCA, have been corrected. If the data is
found acceptable. the EDMO shall notify the pro
gram manager in writing. If discrepancies still exist.
the procedures detailed in paragraph 5-3b(3)(g)
above should be followed to notify the peo and
contractor that problems still exist.

e. Final Technical Approval. After the last re
view, the system program manager, or a designated
representative, will sign a letter to the PCO for
transmittal to the contractor indicating technical ap
proval of the engineering data. Figure 5-4 is a sam
ple approval letter. Formai acceptance of engineering
data will not be made until such approval has been
given. The ACO will require the contractor to attach
a copy of this letter to the DD Form 250, Material
Inspection and Receiving Report, for engineering
data delivery.

f. Final Review:
(1) The contractor will make the final deliverv

of the engineering data according to the require
ments of the CDRL. This submittal shall not occur
until final technical approval of the data has been



AFSCP 800-18 AFLCP 800-18 AMC-P 715-15 NAVSO P-3650 DLAH 8400.1 1 April 1987

I. PRE-REVIEfi PREPAAATION:

A. Se lect the government rev iew team.

B. Provide the follo.;ing informtion to the qovezrment; review team:

1. Id.entification of members of the review team.

2. The purpose of .the review•

. 3. The time and place of the review.

4. If any engineering data will be prcv ided to government team nanbers
beforehand.

5. Contract requirements."

6. Review the" intended uses for the engineering data.

c. AlUWQ MEEI'INGS AND REVIEWS:

1. Notify the contractor (if IPR will beheld at the contractor's
facility) •

2. Make sure data is delivered on time (if IPR to be performed at a
government site).

3. Brief the team on the review procedures.

4. Discuss cor.rective action procedures.•

II. CONI:lU:l' IPR:

A. Use a checklist (figure 5-2, MIL-S'ID-1521, MIL-HDBK-288, or a canbined
or tailora:> checklist) to conduct the review.

B. Use the sample Engineering Data Discrepancy Sheets (figure 5-3) to
doc\JlllE!nt the findings of the IPR.

C. The mM:> will then consolidate the IPR Findings.

II I. IPR FOLI.ow-UP:

A. The mM:> presents the consolidated IPR findings to the PCO.

B. The PCO formally submits the IPR findings to the contractor for
corrective action.

Figure 5-1. S<mI>1e Guidance for Engineering Data In-Process Review.
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GENERAL COOSIDERATIONS

1. Drawing number
2. Sheet number
3. Contract number on drawing
4. Approved title
5. CCx:le identification, Federal

-r---- Supply Code, for Manufacturers
(tseM)

6. Limited rights legend (s)
7. Scale noted
8. Approval signatures and dates

28. Minimum!. ettering size
-requirement met (for reducing

to aperture card)

9.

10.

11.

12.
--13.

14.

"Used on" col=

"Next Assy" column

Parts list canplete

Notes (general and specific)
Standard abbreviations
(MIL-sro-12)

spelling correct

15.
-16.
--17.
--18.
--19.

20.
-21.,
--22.

23.

24.

_2S.

26.
-27,

Part identification marking
projections and vie'N$
Line weights
Dimension arrONS
Legibility (suitable for
aperture cards)

Co~ctness of format
Frame identification b l.ocks
Hardness critical itan/
process symbol
Revision ,'status block for
multisheet drawings
specifications/standards
referenced
Documentation of Class I
and II changes
Interchangeability marking
Dimensioning canplete

DETAIL DRAWINGS ASSEMBLY DRAWINGS

_30. Bend, corner, and fillet radii
a. Sequence of entries

-b. Item (find) numbers, ,
~c. QUantities
---'d. Description
-eo Dash number (when applic)
-f. Vendor item FSCMs
-g. Canplete har~e callouts

29.

31.

32.
-33.
-34.
--35.
-36.

Material and spec (process)

Dimensioning and tolerance
block
Tolerances
True posi tion
Con~tricity

Surface, texture, sharp edges
Drilled hole sizes and
tolerance

48. parts List
(OCO-STO-100~00)

37. Edge distance for holes

38. Counterbore, countersink,
-- properly specified

_39. Screw threads

_40. Heat treatment spec

_49. Welding symbols and specs

50. Design values and acceptance
- criteria

_51. Overall dimensions

_52. Mounting dimensions

Figure 5-2. Checltlist for Engineering Drawing Review.
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53. Torque values·

Process specifications
referenced in geneial notes

Related drawings (schematic,
wiring, entered in notes)

Bonding/pa,tting/adhes.ive
date/processes
Contour data identifi~ (if
required) .
Dces acceptance test require
use of next higher assembly?

see

Protective finish
All items called out
If Detail assy drawing,
also, Detail Drawings

58.

_59.

60.

61.

_57.

54.
--55.
--56.

Contour data identified (if
required)

Tube bend data

C.aTlI?lete manufacturing
dimensions

Finish or plating (specifica-·
tion, grade, and class)
Grain direction (if critical)
Dr~ft angle (for castings)

Inspection procedures or
performance requirements

45.-.,--

46.

~47.

_44.

_41.

42.
--43.

WIRING DIAGRAM
(DOD-STD-10OC, 201.7.2)

·ELECl'RICAL SOiEHl'.TIC

62.
-63.
-64.
-65.
-66.
-67.
-68.

Related ~pment.phantcmed
Point-to-point wiring
Reference designations
Wiring ceding
Shielding
Wire length matrix
Hardness pattern/pegboard
undimensioned data

69.
-70.
-71.

Symbols
Reference designations
Shielding

SPE):IFICATICN CONI'ROL DRAWING· (OR ElWELOPE CONTroL DRAWING). ~
(OCO-STD-10OC, 201.4.2)

"specification Control Drawing" notation above title block.
Required 1VrE: "Identification of the sl.¥ilgested source(s) of supp ly

hereon is not to be construed as a guarantee of present
or continued availability as a source of supply for the
item(s) ."

72.
-73.

74.
-75.

_76.

Configuration
Size and shape (envelq;>e
<iiJrensions)

M:lunting and mating
<iiJrensions

82.
-83.

84.

Interface characteristics
SChanatic connection diagram

Functional characteristics
(electrical, electronic,
and mechanical)

Pigure 5-2. Calti.nued.
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77.

78.
-79.
-80.

81.

special requirements. (if any)

Acceptance testing data
Environmental requirements
Suggested sources of supply

Supplier item identification
(part) number

_85.

86.
87.

FOR ~PE DRAWING (Next 3)
Evolutionary drawing developed
to disclose design
Performance specification
Complete and adequate for
reprocurement on an interchartg
able ,item name by open competi
tion '

.:

NaIre
FSCt1 (Code Identification Number - or address if 00 kn= FSCM)

*NOI'E: DRAi'll~ SHAIL OOI' HAVE LlMITro RIGHTS BY DEFINITICN

. SOUICE COOI'ROL DRAW-Ioo
TOCO::S'ID-100C. 201.4.3)

,.
Special requirements (if any)
ACceptance testing data
Environmental requirements
Interface characteristics
Schematic connection diagram
Functional characteristics (electrical,; electronic and mechanical)
"SOUICE CCN'l'BOL DRAi'lloo" notatial above title block
Required NOI'E: "Only the item described al this drawing when pro
=ed fran the vendor(s) listed hereon is approved by (name and
address of cognizant design activity) for use in the applications (5) I
specified hereon. A substitute item shall not be used without pr:.or \_
approval by (name of cognizant design activity) or by (name of govern
ment procuring activity)."

_96. Required OOI'E: "Identification of the approved source(s) 'of supply I
hereon is not to be construed as a guarantee of pre\3ent or continued
availability as a source of supply for the item described al the
drawing." .

_97. Configuration
______98. Size and shape (envelope dimensions)
_99. Mounting and mating dimensions
_100. Approved source of supply and FSCM or address
_101. Supplier item identification (part) number

102. Electrical/electronic characteristics
~103. (Reserved)
-104. Interface characteristics

105. SChematic wiring diagram
_106. Reliability testing
_107. Performance specifications
______108. Disclcsure requirements idaltical to Spec COntrol Drawings

88.
-89.
-90.
-91.
-92.
-93.
-94.

95.

Figure 5-2. Caltinued.

'-..-.-/'
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UNDIMENSIONED DRAWING
(lXXl-S'ID-100C, 201.9.7)

109.

110.
-111.

112.

_113.

Drawn en or photographically transferred to polyester per
MIL-D-8510. Type II ,:~

Precise scale "
Sharp. clear lines .'
Required General NOTE: ,"For manufacturing parposes , this drawing
shall not be reproduced to or fran a reproducible that is made fran
other than a stable base material." .
Recannended General OOTE: "Undimensioned drawing to be used as
master artwork. Full size, stable base, duplicate may be obtained
fran the design activity or 'Air Force data repository."

PRINrm WIRING MASTER PATrERN DRAWING.
T~lOCC, '201.9.8 and .9)

114. Drawn en or photographically transferred to polyester, per
- MIL-D-8510, Type 'tI

115. Vertical and horizontal register marks with dimensions
-116. Appropriate NOI'ES:
-- a. WI'E 94

--b. OOTE 95
-c. WI'E 96
-d. Necessary General NOTE: "This printed wiring board and
- drawing shall canply fully with MIL-sro-275."

117. Circuit side identification
- -118. CCIIlpOnent side identificatioo
-119. RecuIUiE!nded NOTE on face of drawing: "Master artwork, handle with
- extreme care to prevent cracks and abrasioos. Do not roll drawing.

120. Identify .multi-layer boards/silk screen/solder mask

RIGHTS IN TroiNICAL DA'I2'.
(OCO FARStJP 52.227-7013)

121. Limited RightS or other restrictive markings
==122. Cootractually required legend on drawing

OISTRI&1I'ION S'I2'.TEMENTS, EXPORI' CONrROL WARNING, AND DESTRI.JCI'ION roTICES
(DCOO 5230.24) -

, 123. Will data be applicable
- .00 Form 1423 requirements canpatib1e

--:Aperture card column 50 explained (codes)
OVerlay.for required statement, warning and destructioo notices

Figure 5-2. eart:imJed.
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ALTERED ITEM DRAWUll
(CCO-STD-10OC, 201.4.4)

..
124.

--125.
--126.
--127.

128.

"Altered 1ten Drawing" notation above dtle bleck
Reidentif!kation marking requirements in notes on drawing
"Make Froll" infonnation in rotes C1 drawing
Canplete details of alteratiC1
Identity of name (and eddress , if knc;r,m), and manufacturer's FSCM
number of the source of the original part if ccmnercial or vendor
developed item. '

"
'.

SELEX:TED lTEI1 DRAWING
(DCD-STD-IOoC, 201.475 )

129.
--130.
·--131.

132.

133.
134.

"Selected Itan Drawing" notation above title bleck.
Reidentification marking requirements in notes
Fit,· tolerance, performance, ~ reliability information in rotes
Identity of name (and address), and manufacturer's FSCM number of the
source of the original part if canmercial or vendor develcped item.
Acceptance/test criteria in notes .
Identity of itan prior to its delimited selection, including
original part number.

Pi.gure 5-2. Caltinued.

granted by the government. Upon receipt of the finai
deliverable, the receiving activity will inspect the
data for format, legibility, and completeness. (See
MIL-HDBK-288 (Me), paragraph 4-8, for instruc
tions on perfonning the completeness check.) Upon
verification that the engineering data is acceptable,
the designated accepting activity (the first addressee
listed in block 14 of the CDRL) shall be notified in
writing. Copies of the signed DD Fonn 250 shall be
provided to the EDMO.

(2) Nonconforming technical data will be re
jected and appropriate notice furnished to program
participants (paragraph 6-6). The ACO will make
sure that corrections are made and the data resub
mitted.

5-4. Contractor Support of Engineering Data
Guidance Conferences and Reviews:

a. The EDMO mUSt make sure the contract SOW
clearly tasks the contractor to host the engineering
data guidance conference as well as host and partici
pate in the in-process reviews if it is determined to
hold the reviews at the contractor's plant. The task
ing statement must specify the following:

(I) Approximate number of IPRs (include the

32

guidance conference).
(2) Approximate schedule for the meetings.
(3) Hosting actiVity (government or contractor)

for the meetings.
(4) Materials the contractor is to make available.

for inspection; for example, copies of engineering
data, copies of minutes (remember. any data re
quired to be delivered to the government must be on
the CDRL).

(5) Contractor personnel expected to attend
(i.e.• program manager (PM), data manager, draft
ing manager. administrative support, etc.).

b. Since not all IPRs require the contractor's par
ticipation. the EDMO must make sure the technical
OPR distinguishes berween the reviews that will be
perfonned strictly by the government and the re
views that require joint participation.

(I) It is of utmost importance that the EDMO
include a schedule for in- process reviews in the
EDMP so that other organizations can plan ahead
for manpower and travel fund resources to support
the reviews.

(2) To ensure active support of data reviews by
the CAO. it is essential to specify the requirements
in an MOA or LOI and in the EDMP.

j
,.-/

j

<c:>
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Sheet

(PRCGRAM NAME and CONTRACT NUMBER)

'Engineering Data Discrepancy Sheet,

PRIME AND SUBCONI'RAC'l'OR CR VENDOR NAME:

TYPE OF REVIEW:

of

"t
,'I.'

"

REVIEWER'S NAME

DATE:

DISCREPAN:IES:

DRAWINGIOCCUMEm' NUMBER

(')

"
REF

ii l'Cl'ION REl;;UIRED/COMPLIAN:E

PROGlW1 OFFICE EDMJ (or Team Chief)

DUE DATE _

SIGNA'roRE --' _

LCGIsrICS SUPPORr l'Cl'IVITY EDMJ SIGNA'roRE _

l'Cl'ION AGEN:Y: CONI'RACrOR

CONl'RACT ADMINISTRATION OFFICE

PRCGRAM OFFICE

CImER

This block to be used by A<:tion Agency

DISCREPAN:IES CORRE:TED BY:
rSIGNA'roRE)

After resolution, return to the Program Office mMJ.

MaY be used with the Review Checklist to Document Discreoancies
Figure 5-3.' Engineering Data Discrepancy Sheet.
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FROM:

SUB.JJ:J:T: Technical Approval of Engineering Data

'10: Contracting Officer, XYZ Program '~
',1

1. A sample of the engineering data required to be qelivered by CDRL r •

Contract NUmber has been'reViewed by the XYZ Program Office am
the Air LOgistics Center. It is determined that the engineering. data
appears to be technically complete and adequate•

• 2. This letter is to be transferred to the ACO loIho will send it to the
'contractor. The contractor may then microfilm (or other rredia required by

contract) am deliver the engineering dat;a. A copy of this letter must be
attached by the contractor to the DO Form 250 along with engineering data being
-deli!,ered •

3. This technical approval is based on sampling"of available data and shall not
be construed by the government or the contractor to be a final determination of
100 percent oonfidence in the technical content of the engineering data.
Notwithstanding this approval, all appropriate correcticn of deficiency clauses
and warranties remain effective for the time periods stated in the contract.

(Signature)
EDMJ
XYZ Program

o

figure H. 5aqlle Tedmical ~val Letter.

5-5. Subcontractor and Vendor Data, At each
!PR, subcontractor and vendor, engineering data
shall be reviewed. The prime contractor is responsi·
ble for maintaining quality control of lower tier sub
contractor and vendor data according to DOD·D
1000, paragraph 4.1.1. The prime is also
responsible for ensuring the engineering data is
avaliable and the subcontractors and vendors comply
with the contract and make' necessary corrections
identified by the review team. The subcontractors'
and vendors' contracts may need to be reviewed to
make SUre the contracts contain the same engineer
ing data requirements andrights-in-data clauses as in
the prime contract. Subcontractors and vendors who
do not want to submit engineering data with limited
rights to the prime may submit it directly to the
government (DFARS 52.227·7013).

5-6. Sample Sizes for Data Reviews. On some con
tracts, the EDMOand the review team will find it
physically impossible to review 100 percent of the
engineering data prepared by the contractor, subcon
tractors. and vendors. These situations call for sam
pling. EDMOs should make sure that sampling cov
ers a cross section of the entire drawing package.
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While 'there is no requirement to review a particular
sample size, the different types of drawings (that is.
assembly drawings, detail drawings, control draw
ings, lists. etc.) should all be covered. The EDMOs
must use discretion as to the frequency and size of
the reviews. Figure 5·5 provides an example of a
sampling technique. The example includes the appli
cation of MIL·STD·I05, but a distinction must be
made between its use internally by the government
!PR team and specifying it contractually as the in
spection technique for engineering data, Used inter
nally, it is a tool that can provide the IPR team
confidence in the overall quality of the engineering
data or drawings based on sampling, Since the con
tents vary from drawing to drawing, the results of
sampling per MlL·STD·105 mayor may not indi
cate that the process the contractor uses to generate
the drawings is flawed. Until more experience is
gained using sampling techniques, specifying MIL
STD·105 as the contractual method for inspecting
engineering drawings or data is probably unwise.
Regardless of the sampling method used, all discrep
ancies discovered during IPRs should be brought to
the contractor's attention for correction. j

<:>
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1. Ground Rules for Se lection: \

a. To attempt to perfO~ 100 percent inspection of the engineering data for I
a ~jor system is a physical impossibility. If it were possible, human fallacy
",""uld inject an intolerable error factor. Experience has sho-m that inspection
by sampling i,.s expeditious and can ensure delivery of an acceptable product.

b. MIL-S'ID-105 may be used to measure the resufts of sampling. However,
this standaxd by itself normally does not provide enough informaticn to project
an accurate picture. Therefore, the follcwing additions, as a miniffium, should be
considered: .

(ll An example of each type of engineering data prepared by .each
design activity shccId be reviewed. .For example, in the case of engineering
drawings, an assembly drawing, a speCification control drawing., a source control
drawing, a selected item drawing schematic, a printerl ·wiring board drawing, etc.,
shouler be reviewed. In the case of specifications being reviewed, an "A"
specification, a "B" specification, etc. shOuld be Looked at. This ",""uld provide
horizontal coverage of each type of engineering data.

(2l An example of the entire engineering data package for one complete
configuration item (Cl) should be reviewed. For example, the entire drawing
package for t.'le Cl fran the assembly draWing to the piece part drawings, plus all
associated specifications should be reviewed as a package. 'lbis W'OUld provide
vertical coverage of one product.

(3) one subassembly representing each type of item or system making up
the contract en:l item shOJld be reviewed. For e~le, structural, electrical,
electronic, mechanical, hydraulic and cptical. This would provide functional
coverage across the product line.

Co Each lot of engineering data preSented for review will be evaluated for
engineering data techniques. Review of subcontractor and vendor design activity
lots will inclooe a review of the applicable data list and index list prepared by
the major contractor to determine if the tabulaticn LncIudes the subcontractor
and ven:lor da tao

2. Inspection Parameters:

a. Governmental goals and limitations. The goverrment desires accurate and
all-inclusive engineering data, which is required to support the contract end
item through its useable life. Much of this data is in a format that is unique
to the government activity which will lIIake use of the data. ThUS, specialists
are required to perform evaluations. The quantity of data required to be
evaluated is physically beyon:l the ability of the manIX"ler available. Thus,
inspection by attributes lAW MIL-S'ID-105 is suggested.

Figure 5-5. Elc.aqlle of a Technique for Selecticn of ~les of Engineering Data
for IPRs.
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b. Acceptance levels. The following is Ole example of an approach to using \
MIL-sro-10S for the government I!?R team to assure itself of the quality of the
engineering data reviewed:

I,
(1) The engineering drawings should be assembled into idaltifiable lot .

for review purposes. Each lot should, as far as pracitcable, consist of drawings
.of the same category and canposition, that is, have been produced under
essentially the same conditions and at e~sentially' the same time. Drawings of
all types produced at essentially the same time maybe grouped as Ole lot for
review of general ccnsiderations (that is-, items 1 through 28 of the checklist
contained in figure 5-2). Drawings grouped by type (for example, all assembly
drawings), or drawings grouped by top level assembly (for example, all drawings
pertaining to Ole configuration item) would be grouped in separate lots. The
same drawing could be a part of multiple lots, depending en how the lots were
formed and whilt is being reviewed for each lot.

~ ..
.

(2) Accuracy of the engineering data evaluated is directly dependent
upon the clas3ification of the defects follI1d in each lot of data. The following
three paragraphs apply to the lot being reviewed with a decisiOl to accept or
reject based on statistical sampling. For this ~le, the lot size is bet';/een
281 and 500 drawings and normal inspection based en a single sample of 50
drawings is being used to jUdge the quality of the altire lot for either
critical, major, or minor defects. The accept/reject threshholds are based on
Table I and sampling plan "Ii" fran MIL-S'Itl-lOS. The acceptable quality level
(AQL) is the maximum percent defective that, for purpcses of sampling inspection,
can be considered satisfactory as a process average. The AQL is judgmental and
need not be the same for all procurements.

,_:-J

(3) Critical Defects. Those defects which defeat the purpose for which I ,J
the eng.j.neering data is procured.

Parameters: . (50 upit sample size, AQL 0.25 percent)

Accept 0 Defects; Reject 1 Defect

(4) Major Defects. Those defects which reduce materially the use of the
engineering data. i

Parameters: (Sample Size 50, AQL 1.5 percent)

Accept 2 Defects; :!\eject 3 Defects

(5) Minor Defects. Those defects which have only a low probability of
affecting the use of the engineering data.

Parameters: (sample size 50, AQL 4.0 percent)

ACCept 5 Defects; Reject 6 Defects

Note: In cases where defects are mted but the number is low enough to consider
the lot acceptable, the contractor should still be notified to fix the defects.

Figure !r-5. Cootinued.

,J
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3. Inspection Criteria:

a. Critical Defects:

(1) Critical defects shall be limited to inconsistencies that are not
technically feasible or those that do.not ccmply with the system specification.

(2) Restrictive markings (limited rights legends), applied to drawings
in violatien of FAA or DcD FAA supplement (DFARS) clauses or other contractual
requirements. (Unauthcrized limited rights legends.)

b. Major Defects:

(1) The following possible major defects are evaluated against t.'le
requirements of the contract:

(a) Are limited rights legends en drawings worded correctly per tile
DFARS requirements? (Limited rights legends. appear to be authorized by contract
terms but the legend itself: is incorrectly worded or applied.)

(b) Are the data lists and index lists required for delivery
available? Are tiley prepared cccording to the contractual requirement?

(c) Are the approved engineering changes incorporated 00 the
applicable drawings and specifications according to tile contractual requirements?

(d) DoeS the. assembled engineering documentatioo appear to fully
support the level of data documentation required by the contract?

(2) The following possible major defects determine the extent and depth
of the data.de.livered: .

(a) Are the documents, shown as a reference 00 the drawings, to be
delivered as a portien'of the data set?

(b) Are the documentS, shown as a reference 00 the drawings,
available for evaluation?

(3) The following possible major defects determine to a great extent the
adequacy of document preparation:

(a) Is the delineation shown en the drawings prepared in a clear
and concise manner (leaving no doubt or confusion)?

I

(b) Is the document legible and suitable for microfilming?

(c) Reference the requirements of MIL-M-9868.

(d) DoeS each document sha.l the following identificatioo?

Figure 5-5. Ccntinued.
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1. If required, the contract number requiring preparation
the drawings and, if different, the contract number requiring delivery of the
drawings.

2. Identification IAW paragraph 402 of DOD-STD-100.

(e) Are all dimensions and tolerances included and do they comply
with the fundamental rules shown 1n paragraph 1.4 of the specified version of
ANSI Y14.5? '

(f) Are control drawings prepared as specified in the apprcPriate
subparagraphs of 201.4 of OCO-sro-100?

(g) Are materials and processes fully identified on the drawings
(government ar.d industry specifications are preferred - reference,MIL-sro-143)?

,(h) Are symbols, reference designations, and abbreviations used
accorddnq to'~OD-STD-10OC, paragraph 102?

(i) Are hardness critical itans prcperly identified?

(j) Is the document properly marked to depict the security
classification, when applicable?

(k) Are hazardous material warning notes shown where applicable?

ofl

I
I

(4) , Except when otherwise identified during an IPR, all other deviations
fran the requiranents of 000-1000 and OOO-STD-100 will be roted as minor defects.

Figure S-s. CCDtinued.

38



AFSCP 800-18 AFLCP 800-18 A;\lC-P '715-15 NAVSO P-3650 DLAH 8400.1 1 April 1987

4. summary Table. This sunmary table is for illustratiOl only. It sacws hON
identified defects change in importance as a contract progresses. It is rot
recommended as a basis for identification of major or minor defects without
specific analysis for applicability to other programs or project.

IPR!UlBER 1
m:cENl' (J! llilAimG> <DiP!ZlE) 10

Hl'.1 MIN

Specification Control
Two Vendors' Names and X

Addresses
Each Vendor I s Part Number ; X

ShOloll'1

IDEm'IFICATICtl

Drawing Numbers
Part Numbers
Material or Process
Contract Nurnl::ers
Next Assembly Numbers
Used On

.Proprietary Legends

DELINEATICtl

Sufficient Views
Fully Dimensioned
Adequate Tolerancin9
Design Disc1osureto Piece

Part Level
Data Lists and Index Lists

CONI'ROL DRAWI~

X
X

X

X

X

X
X
X

l$-

X
X

X

2 3
40/50 100
Hl'.1 MIN Hl'.1 MIN

:

X X
X X
X X

,.

. X X
X X

'X x..
X X

X X
Xi X
X X
X X

X X.,
I'!·i

X X

X X

Source Control
Test Evaluatioo
Vendor's Name and Alidress
Vendor's Part Number

Figure 5-5. Ccntinued.
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Chapter 6

RIGHTS IN TEClL"HCAL DATA Al\iI) COMPUTER SOFTWARE:
THE DATA RIGHTS MA.'iAGEMENT PROGRM,l

6-1. Understanding the Data Rights Management
Program:

a. One of the most complex aspects of government
procurement is the acquisition of technical data and
computer software. The acquisition of useful techni-'
cal data requires the combine" efforts of the techni
cal. contracting. and legal members of the govern
ment's acquisition team. All members play an
important role in all phases of the acquisition. This
chapter discusses the acquisition of rights in techni
cal data and computer software and provides the ba
sic outline of the government's Data Rights Manage- '
ment Program. Ir must,be remembered that the
government cannot, as a practical matter, exercise its
rights in technical data and computer software unless
the technlcal data and computer software are availa
ble to the government. Further, policy and guidance
regarding the acquisition of rights in technical data
and computer software are provided in pan 27 of the
FAR and DFARS.

b. There are five pans to the government's Data
Rights Management Program. They are: (1) review
of contractor's in-house procedures for marking
technical data and computer software, (2) prenotifi
cation (preaward) procedures, (3) notice (postaward)
procedures, (4) review of rights in technical data at
delivery, and (5) challenge procedures. All five of
these pans are discussed in this chapter.

c. In order to understand all five parts, it is first
necessary to have a basic knowledge of the rules
regarding the allocation of rights in technical data
and computer software. The next paragraph reviews
these basic rules.

6-2. Rights in Technical Data and Comptiter Soft-
ware: .

a. Rights Identified. Virrually every contract that
requires the delivery of technical data or computer
software will contain the clause entitled Rights in
Technical Data and Computer Software, DFARS
52.227-7013, which is referred to in this document
as the data rights clause. The data rights clause con
tains DOD's policy regarding the criteria for deter
mining when technical data or computer software
may be delivered to the government with restrictions
on their use. This policy, based on an accounting
test, holds that the pany who paid for the develop
ment of the item, component, or process to which
the technical data refers (or the party who paid for
development of the computer software) has the right
to determine the limitations on the use of the data or
software. Thus, paragraph (b)(2) of the basic dara
rights clause permits contractors to deliver data with

limited rights legends that limit the government's
rights to use the data by stating that the government
shall have limited rights in:

, . . . unpublished' technical ddtapenaining to
items, components. or processes developed at pri
vare expense and unpublished computer software
documentation related 10 compuler software that is
acquired wuh restricted rights, other than suchiuua
as may be included in the data referred to in (b) 11)
(i), (v), (vi), (vii), and (viii). The word unpublished,
as applied to technical data and compUler software '
documentation, means that which has nor been re
leaseiflo the public or furnished 10' others without

'restriction on further use or disclosure. For the pur
pose of this definition. delivery of llmited rights
technical data 10 or for the government under a can
traCI does not. in itself, conslitule release to the pub
lic.

This clause excludes any reference to legal concepts,
such as trade secrets, and bases the determination of
the proprietary nature of data on accounting con-

;,,'. cepts, Thus, the key phrase in this determination is
I ' ' developed at private expense, Due to the importance

of this concept, it is discussed in detail in the follow
ing paragraph:

b. Developed at Private Expense. There are two
elements to the test of developed at private expense.
These are (1) developed and (2) at private expense.

'The following paragraphs describe this from the
government's point of view: '

(1) The first element of the test is that a contrac
tor must demonstrate that development of the item.
component, process, or computer software is corn
plete. There currently is no DFARS definition of the
term developed. However, there are certain key re
qairements that must be met before an item, compo
nent, or process can be considered to be developed.
First, there must be a physical embodiment of the
item, component, or process (e.g., it must be in
being for development to be complete). Second, the '
item, component, or process must have been tested
to demonstrate that it works in its intended environ
ment. Stated another way, for an item, component,
process, or computer software 10 have been devel
oped it must be in being and its workability must
have been demonstrated.

(a) In being means thilt an item or component
must have been constructed. a process practiced.
and computer software used. (In rare cases an excep
tion may be made for an item. component, or proc
ess that is so simple and its workability so obvious
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from its design that fabrication of a prototype is un
necessary to demonstrate workability.) The type of
information to show that an item, component, proc
ess. or computer software is in being includes, but it
is not limited to. the following:

l. Pan number, identifying number, and/or
drawing number of' item, component, process, or
computer software to which the assertion applies.

2. Identification of next, higher assembly.
A copy Qf basic (first issue) drawing or other appro
priate documentation showing date of preparation.

(h) ""rkability must be demonstrated by ei
ther testing or analysis sufficient to demonstrate to
reasonable persons. skilled in the applicable art that
there is a high probability the item, component,
process, or computer software will work as intended
for the purpose. Types of informationthat support
determinations of workability include, but are not
limited to, engineering or scientific notes and test
reports.

(2) The second element of the test is that a con
tractor must provide information thaI would substan
tiate that the item, component, process, or computer
software was developed at private expense. This
means that it was developed without government
funds (except independent research and development
(!R&D) as defined by FAR 31.205-18) and at a time
when no government contract required performance
of the work. If the development work is completed
with a mixture of government and private funds, the
government is entitled to unlimited rights in all data
pertaining to the item, component, process, or com
puter software. (It should be noted that the contrac
tor may disagree with the government's position on
this matter.) The contractor's accounting records
showing the source of funding for the development
work may be presented as evidence of the private
expense. This includes, but is not limited to, the
following:

(a) Time cards, bills of material, and other
corporate records establishing the expenditure of
corporate funding.

(b) Identification of the other private funding
used by the contractor.

NOTE: Independent Research and Development
(IR&D). There is one area where the government
reimburses-through indirect charges-portions of
contractor expendimres for research and develop
ment and yet allows the contractor to retain rights to
the resultant information. This is the area of IR&D.
As implied. by the name, the contractor works inde
pendently in carrying out research and development
in areas of potential value to the government. Prod.
ucts or studies are not specified in IR&D arrange
ments so the government is not contracting for data
to satisfy a stated need. Purpose of these !R&D ar
rangements is to advance the technology by provid-
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ing monetary incentives to contractors. The problem
that arises in subsequent contracts is sorting out the

-research and development (R&D) done on a basic
contract from that done through lR&D. The EDMO
can best resolve questions of this nature by working
closely with the contracting officer who, in turn. can
work with the triservice activity assigned for that
contractor to obtain technical plans and other docu
mentation supporting the IR&D agreements.

C, Nonprotectable Technical Data. The rights in
data clause provides that certain types of data are
excluded from the protections granted the contractor
by the developed at private expense test. Paragraph
(b)(\) of the clause establishes nine categories of
technical data and computer software in which the
government always obtains unlimited rights. These
categories include. sqch data as technical manuals;
form, fit, and function Information; and' information
that is in the public domain.• The complete list
should be reviewed to obtain a further understanding
of the types of technical information that are not
protectable,

(;,3. Review of Contractor Procedures for Mark
ing Technical Data and Computer Software:

a. Clause Requirements. The DFARS requires
contractors and subcontractors to maintain proce
dures governing the marking of technical data and
computer software. Specifically, all contracts that re
quire the delivery of technical' data and computer
software and that include the data .rights clause are
also required to include the clause at' DFARS
52.227-7018 entitled "Restrictive Markinzs on
Technical Data." This clause requires the-contractor
to have, maintain, and follow; written procedures
sufficient to ensure that restrictive legends are in
eluded on technical data and computer software to be
delivered to the government only when authorized
by the terms of the COntract under which the data
and software are to be delivered. The contractor is
also required to maintain a quality assurance system
to ensure compliance with such procedures.

b. Record Keeping. DFARS 52.227-7018 speci
fies two record-keeping requirements for the con
tractor. The clause requires records to show how the
contractor's procedures were applied in determining
that restrictive markinzs were authorized. The
clause also requires contractor records as part of the
supporting evidence that the data were developed at
private expense,

c, Evaluation of Contractor Procedures. The
clause also provides for the contracting officer's
evaluation and verification of the contractor's proce
dures to determine their effectiveness. According to
FAR 42.302(a)(48), the ACO is normally responsi
ble for such evaluations. Contracting officers will
consider a contractor's procedures and systems to be
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acceptable only if they satisfy the following mini'
mum standards:

(I) Identify by name and title the employees
authorized to mark technical data and computer soft
ware with restrictive markings.

. (2) Provide that the employees authorized to
mark technical data with restrictive markings will be
trained concerning the procedures and the contrac
tuaI terms pertaining to marking of technical data
and computer software with restrictive markings.

(3) Provide that employees will mark technical
data and computer software with restrictive markings

. only if the authorized employees have determined
that information in the contractor's records support
the assertion that the data penaln to items, compo
nents, prOcesses, or computer software that have, in
fact, been developed at private expense.

(4) Provide for adequate evaluation of subcon
tractors' procedures and systems for the marking of
technical data and computer software with restrictive
markings.

d. Unifonn Requirements. To obtain uniformity
in implementation of DFARS 52.227-7018 regarding
contractor's obligations to have written procedures
and a quality assurance system that meet these mini
mum standards, a special contract requirement sub
stantially as set fonh in appendix E is provided for
consideration for incorporation in all solicitations
and contracts which include the "Restrictive Mark
ings on Technical.Data" clause.

6-4. Prenotification (Preaward) Procedures To Be
Used in the Acquisition of Technical Data Pack
ages. The EDMO, on behalf of the PM, should
make sure technical data that are to be delivered to
the government: (I) are technically accurate, ade
quate. and complete: and (2) comply with contrac
tual requirements regarding any restrictive legends a
contractor may place on them. 1n this regard, the
following procedures apply to the acquisition of all
teehn1cal data packages to be delivered to the gov
ernment. 1n addition, these procedures may be ap
plied to other deliverable technical data or computer
software:

a. 1n acquisitions in which the contractor will de
liver to the government a technical data package, the
FAR and DFARS provisions regarding technical data
-and computer software will be implemented to re
quire that the offeror or contractor submits at least
the following type of infonnation:

(I) Pursuant to the solicitation clause entitled
"Prenotification of Rights in Technical Data,"
DFARS 52.227-7035. offerors shall be required to
identify to the maximum practicable extent in their
response to solicitations such privately developed
items, components, or processes, or computer
software (leOPS) and the technical data pertaining
thereto which they:
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(a) Intend to deliver with limited/restricted
rights;

(b) Intend to deliver with unlimited rights: or
(c) Have not yet determined will be delivered

with limited/restricted rights or unlimited rights ..
(2) This provision also covers technical data per

taining to design. development. or production of pri
vately developed items, components. or processes
that have been or are to be offered for sale, lease. .or
license in significant quantities to the general public,
However, identification need not bemade as to tech
nical data which relates to standard commercial
items which are manufactured by more than one
source of supply. For standard commercial items.
obtain the names of the suppliers and the salient
performance characteristics to enable the- govern-
mentto substitute an equivalent item. .

b. If in- its proposal, an offeror asserts restrictive
rights to any technical data or computer software to
be delivered under the contract, to be in compliance
with DFARS 52.227-7035. "Prenotification of
Rights in Technical Data," the offeror must pro
vide-upon the written request of the contracting of
ficer-for each assertion. evidence which supports
that the item, component, process, or computer soft
ware to which the restrictive assenion refers was
developed at private expense. In this regard, the
contractor must provide evidence which supports

. that all of the elements of the developed ai private
expense test, discussed above, are met. I

c. Those ICOPS, and the technical data penalning
thereto, which the offeror intends to deliver to the
government marked with a restrictive legend, must
be identified before contract award. Those items.
components, processes, and computersoftware and
the technical'data penaining thereto. which the of
feror has identified in the prenotification procedures
discussed above and which the offeror. if requested.
has substantiated were developed at private expense
will be included on a Data Rights List made pan of
the contract at the time of award. The list must in
clude infonnation that (1) identifies the item, com
ponent, process, or computer software; and (2) de
scribes the rights which the government will obtain
in the technical data penalning thereto. Items. com
ponents, processes, and computer software or the
techn1cal data penalning thereto for which the of
feror has not provided the information described
above will not be included on the list. Inclusion of
an item, component, process, computer software. or
technical data pertaining thereto on the list shall not
be construed to constitute an agreement by the gov
ernment with respect to any assertion by.an offeror
regarding rights. See figure 6-1 for an example of a
format for a Data Rights List.

d. The special contract requirement in appendix F
has been written to facilitate the continuing identifi-

)
~J

)
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1.
2.
3.

ltan, c~t,
Process, or
CoIp1ter software

Drawing/Doc1Jlnent
.N\:Ilt>er Titie
(When Available)

NeXt Higher
l\sSeI1blyl
used en Rights
(AS APPlicable)

Figure ~1. FoDIlC,t for Data Rights List.

cation of technical data or computer software to be
delivered. with less than unlimited rights. This re
quirement should be considered for inclusion in all
solicitations and contracts containing DFARS
52.227-7035 on prenotification. The special contract
requirement is a mechanism that requires the inclu
sion of the data rights list in the contract. .

e. In establishing or updating the Data Rights
List. special artention must be paid to computer so~
ware.

(1) The basic data rights clause states that the
contractor may not place a restrictive legend on
nonconunercial computer software unless the re
strictions regar!ling that software are set fort\! in a
license or agreement made part of the contract prior
to the delivery date of the software. Computer soft
ware. other than commercial computer software.
should not be included in the Data Rights List until
such a license or agreement has been negotiated and
made part of the contract.

(2) Commercial computer software should be
'placed OIi the Data Rights List only if the terms of
the license comply with the minimum requirements
established for commercial computer software in the
basic data rights clause. In some cases the needs of
the government may require flexibility to be able to
transfer the computer software to another host com
puter due to a transfer of function. If so. the govern
ment's rights mustbe greater than the minimums set
forth in the basic data rights clause which provides
that the government has the right to physically trans
fer the host computer to another location. but these
minimums cover transfer of software only for a
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backup computer. TlJe license 'or agreement (typi
cally enclosed in the shrink wrap with the other doc
umentation) should be carefully reviewed-before
contract award if possible-to understand the rights
the government will have in the commercial com
puter software.

6-S. Notice (Postaward) Procedures To Be Used in
the Acquisition of Technical Data. As noted previ- .
ously, the EDMO makes sure that technical data
packages and other appropriate data and computer
software delivered to the government are (I) techni
cally. accurate. adequate. and complete; and (2)
comply with the contractual terms concerning re
strictive legends that are placed on the delivered data
or software. In this regard. the following procedures
should be followed during the life of any contract
'that requires delivery of any such data or software.

a. During the life of the contract, the Data Rights
List must be periodically updated. These updates
will accomplish two objectives. First. as the techni
cal data package matures. the Data Rights List is
revised to indicate the specific drawings that will be
delivered with a restrictive legend. Second. those
privately developed 1COPS and the technical data
pertaining thereto which. during performance of the
contract, the contractor notifies that it intends to use
may be added to the list. These periodic updates
must be accomplished with enough frequency and
with enough detail to ensure that all technical data
and computer software. which will be delivered with
a restriction on its use. are included on the Data
Rights List before delivery.
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b. The contract clauses that require the contractor
to notify the government when it intends to use a
privately developed !COPS which would result in
delivery of technical data with 'limited rights is enti
tled "Notice of Certain Limited Rights:' DFARS
52.227-7013 (Alternate I). The terms of this clause
require the contractor to promptly notify the con
tracting officer, in writing, of the intended use by
the contractor, or any subcontractor, in the ll"rform
ance of the contract of any ICOPS for which techni
cal data or computer software would be delivered
marked with restrictive rights. This notificatior; need
not be made for technical data which relates to
standard commercial items which are manufactured
by more than one source of supply. . .

c. The contractor may be required, with regard to
each restrictive rights assertion made during the per
formance of the contract, to provide the information
described above which substantiates that the ICOPS
were developed at private expense. The contracting
officer shall review each of the contractor's asser
tions. If appropriate,:he Data Rights List may be
revised to identify the applicable restrictive legend

. regarding the technical data or computer software.
d. Contractor and subcontractor technical data and

computer software will be periodically reviewed as
they are prepared throughout each acquisition phase
to make sure they are technically,acurate, adequate,
and comply with contractual requirements. At the
completion of each of these reviews, the Data Rights
List will be revised to u¢ate and identify the spe
cific drawings and other technical data which may

. be delivered to the government marked with a re-
, strictive legend. The revised list will be-made part of .,
, the contract by a bilateral contract modification.

6-6, Review of Rights in Technical Data and
Computer Software at Delivery. All technical data
and computer software delivered to the government
for acceptance must comply with all the require
ments of the contract. Where applicable, these con
tract requirements include the mandatory listing of
technical data on the data rights list which requires
that before delivery, the data is identified as techni
cal data which may be delivered with restrictive
markings. Before delivery and acceptance of techni
cal data, the ACO or government representative shall
·review all drawings with restrictive markings and
compare them with the data rights list contained in
the contract. If an item does not appear on the list,
or if it appears on the list and is marked with an
unauthorized legend, it will be immediately ques
tioned prior to acceptance. The contractor will either
remove the legend. COrrect it, or produce sufficient
evidence that the item was developed at private ex
pense. Should the contractor delay in complying
with these requirements and fail to meet required
delivery schedules, the ACO will apply remedies
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spelled out in the contract. These remedies include,
but are not limited to, the following,

a. Reject the Data. It is government policy to
reject nonconforming technical data or computer
software at the time of delivery (FAR 46.102). If
nonconforming technical data or computer software
is delivered by a contractor, then the procedures aut-

o lined in FAR 46.407 shall govern.
b. Discussion with Certifying Official. At the

time of delivery, the contractor is required to submit
a "Certification of Technical Data Conformity"
(DFARS 52.227-7036) which certifies that the tech-

. nical data is complete. accurate, and complies with
all the requirements of the contract. The contractor
is also required to identify, by name and title, the
individual authorized to sign the certificate and to
permit direct contact by the government with that
individual. In the event that nonconforming techni
cal data or computer software is delivered to the
government, then the certifying official should be
contacted immediately. The problems regarding the
technical data or computer software may be resolved
with the help of the contractor's certifying official.

c. Withhold Payment. The contract clause enti
tled "Technical Data -Withholding of Payment" en
titles the government to withhold payment to the
contractor of up to ten percent (10%) of the total
contract price until the nonconforining technical data
is accepted. This amount may be withheld if the
technical data' is not delivered within the time speci
fied in the contract or if it is deficient upon delivery
(inclUding having restrictive markings not specifi
cally authorized by the contract). If it is determined
that the technical data delivered to the government
does not conform with the 'contract requirements.
then the ACO or PCO must be contacted immedi
ately to take action to withhold contract payments
until the data are accepted by the government.

6-7. Questioning Claims of Limited Rights in
Technical Data and Restricted Rights in Com
puter Software:

a. The government expects contractors to comply
with the terms of their contracts and deliver techni
cal data and computer software with restrictive
markings only when authorized under their con
tracts. Technical data and computer software deliv
ered in the past, however, may not have been ade
quately reviewed to ensure that restrictive markings
were used properly. Additionally, the rapid pace of
technological change may result in contractors
changing their position and no longer considering
technical data related to items. components. or proc
esses originally developed at private expense to still
be subject to restrictive markings. If either of these
conditions are present (i.e., reasonable probability
that data may be mismarked or considerable time
has elapsed since original delivery), a simple letter ,J
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from a competition advocate, manager of a reposi
tory. or other official may result in the contractor
agreeing to remove the restrictive marking. While
there are no universal conditions that can be speci
lied for these letters. good business practices and
concerns of retaining the cooperation of industry
dictate that the government use good faith and good
judgment in sending such leners.

b. When information available to the government
indicates that there is serious doubt asto the validitv
of a contractor's restrictive marking. and there is ri~
agreement to remove the legend, it will be necessary
to follow more formal (and complicated) prechal
lenge and challenge procedures governed by contract
clauses and existing case law. Such challenge activ
ity may result in contract disputes. Therefore, if a
data rights challenge-is to be taken through a lengthy
disputes process •. the responsible government offi
cials (for example, PCO, EDMO) should examine
the situation early (that is, lead time away from the
intended use of the data), taking all pertinent factors
into account.

6-8. Procedures for Questioning Claims. There
are two sets of rules that govern questioning contrac
tors' claims of rights in technical data and computer
software. The first set of rules, entitled "Removal of
Unauthorized Markings," 'was set out in the Rights
in Technical Data and Computer Software clause.
DFARS 52.227:7013, in paragraph (d). This rule
held that the government could correct, cancel, or
ignore any unauthorized marking provided the con
tractor failed to respond or failed to substantiate its
claim within 60 days of the government's wrinen
inquiry into the matter, In either case, the govern
ment would give written notice to the contractor of
the action taken. The second set of rules results
from the enactment of 10 U.S.C. 2321. entitled
"Validation of Proprietary Data Restrictions." These
procedures apply oniy to technical data (not com
puter software) delivered under contracts solicited
on, or after, 18 October 1985. These contracts con
tain the provision entitled "Validation of Restrictive
Markings on Technical Data;' DFARS 52.227-7037.
The validation provision established an extremely
complex challeoge procedure that can involve a con
tract dispute which is fully litigated and appealed
through the federal courts.

The remainder of this chapter discusses the specific
procedures that may be used to question and chal
lenge a contractor's claim regarding restrictive rights
in technical data and computer software. These pro
cedures are not mandatory for contracts resulting
from solicitations issued before 18 October 1985. In
brief. these procedures include:

(i) Infonnal Request. This is an optional proce
dure to be used, if appropriate. It is not part of the

formal challenge procedure.
(ii) Prechallenge Review. This is an optional pro

cedure which was established by the DFARS
52.227-7037, and may be made part of a formal
challenge. .

. (iii) Fonnal Challenge. This is a mandatory pro
cedure for technical data delivered under contracts
which contain the validation. DFARS 52.227-7037

" provision. it can be adopted for use in challenges of
. restrictive legends placed on both computer software
, and technical data delivered under a contract which

does not contain DFARS 52.277-7037. It riJust' be,
noted however. that in those cases where the proce
dure is not mandatory, any erroneously marked tech
nical data or computer software being challenged
may be used by the government without restriction
after the .PCO has determined that the restrictive
markings were unauthorized. There is no need to
wait for a contractor to appeal. See paragraph 6
8(e)(3).

a. Infonnal Request (Optional):
(I) Initial Letter, This procedure has been called

the Postage Stamp Persuasion Program. This lener
may be used before any challenges when it is deter
mined that limited or restricted rights legends are an
impediment to breakout. The competition advocate
(or the program office) will issue a lener to the con
tractor advising that the items in question are COn
sidered candidates for competitive reprocurement,
The lener will ask the contractor to voluntarily re
move the limited or restricted rights legend. (See
figure 6-2 for example.)· . .

(2) Followup Letter, If the contractor fails to
positively respond to the initial letter, a, followup
letter may be appropriate. This lener is similar to
the initial letter, except it is worded a linle stronger
and it advises the contractor of the government's
rights to challenge. Figure 6-3 is an ;",ampie of a
followup letter,

NOTE: In these and the remainder of the proce
dures in this paragraph, the reference to contractor
would also apply to subcontractors. All correspon
dence or other actions for a subcontractor would be
through, or at least with the knowledge of, the prime
contractor.

b. Preeballenge RC\1ew.
(I) The contracting officer may request the con

tractor to furnish a wrinen statement of facts justify
ing the restrictive markings asserted by the contrac
tor on the right of the United States or others to use
technical data. (Figure 6-4 contains a sample letter
for this purpose. The help of the appropriate legal
office should be sought in drafting this letter.) The
contractor shall furnish such written statement of
facts to the contracting officer within 30 days after
receipt of a written request or within such longer

4S
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FROI1:

sm: Removal of Restrictive Markings on Engineering Data (Insert contract
nl.llllber if available)

oro: (Name of carpany)

•
1. has in its posSession drawings prepared by yoo:r: canpany which
contain limited righ'ts legend~. The drawing numbers are list~ 00 the attached
~~. .

2. We have revie...ed the drawings and believe that they contain adequate technical
informatioo to permit a new source to manufacture the items ·depicted. AS part of
oo:r: c:ngoing Elfforts to imprpve the Government's martufacturing support base, we
would like to distribute the drawings .to prospective bidJers under a formal
pr~~t. . . .

3. Because of the limited rights legends, however, we request your written
authorizatioo to use the drawings for that purpose. This is not a challenge to
the propriety of yoo:r: legends, but merely a request that the legends be rell'Oved at
no cost or obligaticn to the Government.

4. Yoo:r: expeditious reply will be appreciated.

Figure 6-2. 5a111ple InfOJ:lllal Request; Initial Letter.

Period as may be authorized in writing by the con
tracting officer. If the contracting officer receives
advice (from any source) that the validity of restric
tive markings on ·teehnical data is questionable. the
contracting officer shall ask the the individual rais
ing the question to provide written rationale for the
assertion. The contracting officer should also re
quest information and advice from the cognizant
government activity having control (or to be as
signed control) of the data on the validity of the
markings.

(2) If the PCO, after reviewing the contractor's
written response and any other available information
pertaining to the validity of a restrictive marking,
determines that reasonable grounds exist to question
the current validity of the marking and that contin
ued adherence to the marking would make imprac
ticable the subsequent competitive acqulsition of the
item, component, or process to which the uiarked
technical data relates, the contracting officer shall

46

review the validity of the marking.
(3) ~ a pan of the review. the PCO may re

quest the contractor to furnish information from its
records o~ otherwise in its possession of the validity

.of any restrictive marking on technical data deliv
ered' or required to be delivered under the contract
or subcontract. The PCO may request the contractor
to furnish additional information such as a statement
of facts accompanied by supporting documentation
adequate to justify the validity of the marking. The
contractor shall furnish such information to the con
tracting officer within 30 days after receipt of a writ
ten request or within such longer period as may be
authorized in writing by the contracting officer. If
the contractor fails to provide the requested informa
tion, within 30 days after receipt of the contracting
officer's written request or within such longer period
as may be authorized in writing by the contracting
officer, the PCO should pursue a formal challenge.

c. Formal Challenge:

~J

~J
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FROM:

sm: Ranoval of Restrictive Markings on Engineering Data (Insert contract
number if available)

TO: (Name of canpany)
..
1. Reference is made to letter of , which requested that your
company authorize removing the limited rights legends fran drawings listed as
an attachment to the letter. we also reference your negative reply of

Ccpies of this cozrespordence are attached.

2. The purpos: of this letter is to emphasize the fact that to retain lirn:i.ted
rights legends on these drawings is costly to the United States and to Yew:
canpany. As yoo ImC1ool, a restrictive marking is authorized enly on data which
pertains to ite!l\S, components, or processes devel~ at private expense,
which are not already in the public danain.

3. The Government requests that you review the desireability of retaining
limited rights legeoos ooted on Drawing ,Revision. If -ycu
decide that the restrictive markings may be cancelled please so advise in
writing. If you decide that the restrictive markings shpuld remain in whole
or in pal:t en the drawings, you are requested to identify by circling (or by
providing a note regarding) those portions of the drawing to which you claim
limited rights.

4. If the Government.formally challenges these limited rights legends, your
company would have to furnish the necessary financial informatien to shC100l that
no GOverment funds were used in ycw: product's developnent and that it was
not devel~ under any other GOvernment contract. In additien, clear and
convincing evidence W1CA.1ld have to be provided to the GOvernnent to shC100lthat
your product was made before the specific contract was awarded which called
for delivery of the dralolings. Further, evidence woold then be required to
shC100l that- the product was actually made and was successfully used in the
environment for which it was inteooed.

s. If you have any questions concerning this matter do not hesitate to
con tact en (XXX) lOQ{-lOQO(..

Figure 6-3. 5aq>le InforDBl lleqUe$t: FoUowup Letter.

47
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FROM: SEND CERI'IFIID MAIL,
REIURN RECEIPI'

SUBJ'ECI': Ranoval of Restrictive Marking on Engineering Data;

Contract (insert contract no.)

TO: (Name of canpany)

1. The following engineering &:awings/specificatioos contain a limite<:f rights
legend. These doclJllleIlts were furnished on contract and are
applicable to the Systan/Aircraft.

Dcc1.Ullent Number No. Revisioo Date Narenclature

2. Please advise us if limited rights are still claimed by your canpany or if
the limited rights legend can be ranoved. If limited rights are still claimed,
please furnish us, in accordance with the provisioos of the . [Rights in Technical
Data and Canputer Software Clause (insert clause no.) (or) (a previous clause)
(or) (Validation of Unauthorized Restrictive .Markings 0'1 Technical Data Clause)
(insert clause no.) 1, a written statement of the facts justifying the restrictions
asserted CXl the right of the United States Government to use the aforementioned
data. Please furnish this justification within 30 days of receipt of this letter.

3. Sul:::mit all information to this office in an organized package with all
dOC1.Ullentation pertaining to an iten, canponent, or process being separated fran
dOClJllleIltation for other items" canponents, or processes. References must be made
to each area that justifies your positiCXl that the items, canponents, or processes
were developed at private expense. All develc:grent efforts must be directly
traceable to private funding or independent research and develq:ment (IlW') with
no infusion of other government funds.

4. Send the name, phone number, and address of your focal point for this
evaluation alCXlg with the justification. Should you require a::lditional
information, please contact the undersigned at ,telephc:ne
number •

Pigme 6-f,. 5aq)le PrechalleD9l! Letter.
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(l) If after completion of the review, the pca
determines that a challenze to the restrictive mark
ing is warranted, the pea should send a written
challenge notice to the contractor. Such notice shall
include (a) the grounds for challenging the restric
tive marking, (b) a requirement for a written re
sponse within 60 days after receipt of the written
notice justifying by clear and convincing evidence
the current Validity of the restrictive marking, (c) a
notice that a written response will be considered.' a
claim within the meaning of the Contract Disputes
Act of i978 and must be certified in the form pre
scribed in FAR 33.207, regardless of dollar amount,
and (d) a notice that failure to respond to the chal
lenge notice will constitute agreement by the con
tractor with government action to strike or ignore
the restrictive legends. (Figure 6-5 contains a sam
ple letter. The assistance of the appropriate legal of- •
fice should be sought in preparing this letter)

(2) The pca can extend the time for response
as appropriate if the contractor submits a written
request showing the need for additional time to pre
pare for a response.

(3) If contractor has received challenges to. the
same restrictive markings from more than one con
tracting officer, the contractor is to notify each con
traeting officer of the existence of more than one
challenge. The notice shall also indicate which un
answered challenge was received first by the con
tractor. The contracting officer who initiated the first
unanswered challenge is the one who will take the
lead in establishing a schedule for the resolution of
the challenges to the restrictive markings. This lead
contracting officer shall coordinate with all the other
contracting officers, formulate a schedule for re
sponding to' each of the challenge notices, and dis
tribute such schedule to all interested parties. The
schedule shall provide to the contractor a reasonable
opportunity to respond to each challenge notice. All
parties agree to be bound by this schedule.

d. Final Decision When Contractor Fails to Re
spond. If the contractor fails to respond to the chal
lenge notice within 60 days, the pca will then issue
a final decision that the restrictive markings are not
valid and that the government will correct. cancel,
or ignore the invalid restrictive markings. The fail
ure of the contractor to respond to the challenge
notice constitutes agreement with the government
action to strike or ignore the restrictive legends. The
final decision shall be issued as a final decision un
der the Disputes clause at FAR 52.233-1. The final
decision is to be issued within 60 days after the
expiration of the time. Following the issuance of the
final decision, the contracting officer may then
strike or ignore the invalid restrictive markings.
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e. Final Decision When Contractor or Subcon
tractor Responds:

(1) In contracts which were solicited before 18
October 1985 and which do not contain the DFARS
52.227-7037 clause. restrictive markings may be re
moved if the contractor has not provided clear and
convincing evidence.

(2) If, after reviewing the response from the
contractor, the pca determines that the contractor
has justified the validity of the restrictive marking,
the pca shall issue a final decision to the contractor
sustaining the validity of the restrictive marking. and
stating that the government will continue to be
bound by the restrictive markings. Before making
the final decision, the pca is obligated to verify the
contractor's claim that the development of the item,
component, or process was not an element of per
formanse of any government contract. In this re
gard. the PCC should check with other 'government
agencies (e.g., NASA, Army, Air Force, Navy. etc.)
known to have developed (or are developing) similar
items, components, or processes. The final decision
recognizing the contractor's claim should not be
issued unless the contracting officer reasonably
believes that the efforts of other government
agencies will not be undermined. The final deci
sion should be issued within 60 days after receipt of
the contractor's response to the challenge notice, or
within such longer period if. the pca has notified
the contractor of the longer period that the govern
ment will require. The notification of a longer per
iod for issuance of a final decision will be made
within 60 days after receipt of the response to the
challenge-notice..

(3) If, after reviewing the response from the
contractor, the pca determines that the validitv of
the restrictive marking is not justified; the pca
shall issue a final decision to the contractor per the
Disputes clause in FAR 52.233-1. Notwithstanding
paragraph (e) of the Disputes clause, the final deci
sion shall be issued within 60 days after receipt of
the contractor's response to the challenge notice, or
within such longer period that the pca has notified
the contractor of the longer period that the govern
ment will require. The notification of a longer per
iod for issuance of a final decision shall advise the
contractor of the rights of appeal under the Contract
Disputes Act.

(4) In contracts which were solicited after 18
October 1985 and that contain the DFARS 52.227
7037, the government will continue to be bound by
the restrictive marking for a period of 90 days from
the issuance of the contracting officer's final deci
sion. The contractor. if it intends to file suit in the
United States Claims Court. must provide a notice of
intent to file suit to the contracting offi-
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FROM: SEND CERTIFIED MAIL,
RE'IURN RECEIPI' -j

sm: Reroval of Unauthorized Restrictive Markings on Technical Data;
Contract (insert contract 00.)

TO: (Name of canpany)

1. Pursuant to the provisions of Contract Number " I hereby
challenge the prOpriety of the limited rights legends that you have placed en the
teChnical data listed belc.w:

Document Number Revision Date Narenclatur~

(insert doc. mmber) (insert revision) (insert date) (insert nanenclature)
•

2. These technical data were, delive;:ed to the Goverrurent under the above noted'
contract. The restrictive markings are being challenged fer the follcwmg reason:

{Note: In this section list the PCO's grounds for challenging the restrictive
markings. These grounds may fall into one, or both, of the follc.wing
classifications.

•
Classification I: ''NonProtectable Technical Data". (See paragraph 6-2(c)

The grounds for challenging technical data which falls into this classification
are that the technical data fall into ene, or rore, of nonprotectable categories
of technical data listed in paragraph (b) (1) of the Rights in Technical Data and
COmputer Software clause, DFAllS 52.227-7013. i'

Classification II: "Not develqled at Private Expense". (See paragraph 6-2(b»)
The grounds for challenging data which fall into this category are that the data
pertains to ICDPS which were not devel.qled at private expense.

3. You are required to respond ;to this dlallenge, in writing, within 60 calendar'
days after receipt. You are require:i to justify the validity of the restrictive
markings by clear and convincing evidence.

4. Your respcnse'to this challenge which asserts the validity of,a restrictive
marking will be considered a claim within the meaning of the Contract Disputes Act
of 1978 and must be certified in the form prescribed in Federal Acquisitien
Regulation 33.207, regardless of dollar arount. Failure to respond to this
challenge notice will constitute an agreement by you with the Government's actions
to strike or ignore the restrictive legends.

5. Should you reqllire additional information in this matter, please contact the
undersigned at .

Figure 6-5. 5aD{>le Pomal Cballenge Letter.

so



AFSCP 800-18 AFLCP 800-18 AMC-P 715-15 NAVSO P-3650 DLAH 8400.1 1 April 1987

cer within 90 days from the issuance of the PCO's
final decision. If the contractor fails to appeal. file
suit. or provide a notice of intent to tile suit, to the
contracting officer within the 90-day period. the
government may cancel or ignore the restrictive
markings, and the failure of the contractor to take
the required action constitutes agreement with such
government action.

(5) The government will continue to be bound
by the restrictive marking where a notice of intent to'
file suit in .the United States Claims Court is pro
vided to the contracting officer within 90 days from
the issuance of the final decision. The government
will no longer be bound and may strike or ignore the
restrictive markings if the contractor fails to me its
suit w.ithin I year after issuance of the final deci
sion. Notwithstanding the foregoing, where the head
of any agency determines, on a nondelezable basis,
that urgent- or compelling circumstances signifi
cantly affecting the interest of .me United States ex
ist, the agency may, following notice to the contrac
tor, cancel and ignore such restrictive markings as
an interim measure pending filing of the suit. How
ever, such agency head determination does not affect
the contractor's right to damage against the United
States where its testrictive markings are ultimately
upheld or to pursue other relief, if any, as may be
provided by law. '

(6) The government will be bound by the re
strictive marking where an appeal or suit is filed
pursuant to the Contract Disputes Act until final dis
position by an agency Board of Contract Appeals or
the United States Claims Court. Notwithstanding the
foregoing., where the head of an agency (for exam
ple, one of the Service secretaries) determines, on a
nondelegable basis, that: (a) the contractor has failed
to diligently prosecute its appeal: Or (b) that urgent
or cflmpelling circumstances significantly affecting
the interest of the United States will not permit
awaiting the decision by such a Board of Contract
Appeals or the United States Claims Court; the
agency may, following notice to the contractor, can
cel and ignore such restrictive markings as an in
terim measure pending final adjudication, However,
such agency head determination does not affect the
contractor's right to damages against the United
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States where its restrictive markings are ultimately
upheld or to pursue other relief, if any. as may be
provided by law.

f, Appeal or Suit:
(1) If the contractor appeals or files suit and if.

upon final disposition, the PCO's decision is sus
tained; the restrictive markings on the technical data
shall be canceled, corrected, or ignored. If. upon
final disposition, it is found that the restrictive
marking was not substantially justified: the contract
irtg officer shall determine the government's cost of
reviewing the restrictive markings and the fees and
other expenses incurred by the government in chal
lenging the marking. The contractor is then liable to
the gevernment for payment of these costs unless the
contracting officer determines that special circum
stances would make such payment unjust.

(2) If the contractor appeals or files suit and if
upon final disposition the contracting officer's deci
sion is not sustained. the government shall continue
to be bound by the restrictive markings. Addition
ally, if the challenge by the government is found not
to have been made in good faith, the government
shall be liable to the contractor in defending the va
lidity of the marking.

g. Right to Challenge. The government's right to
challenge the validity of a restrictive marking is
without limitation as to time and without regard as
to final payment under the contract under which the
data was delivered. However, if a contracting officer
issues a decision sustaining the validity of a restric
tive marking, the validity of a restrictive marking
shall not again be challenged unless additional evi
dence not originally available to the contracting offi
cer becomes available that would indicate 'the re
strictive marking is invalid. The technical data (or
computer software) should be annotated to indicate
that a final decision has been made and that the
lintited rights legend for technical data (or restricted
rights legend for computer software) has previously
been challenged by the government.

b. Notice to Others. When the results of chal
lenge activity are made final, the challenging activ
ity should notify the cognizant CAO and is encour
aged to notify other repositories or activities that
may be recipients of the data.
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APPENDIX A

,

POSITION

Program manager

Engineering data'management officer
(EDMO), software acquisition
manager (SAM), or other position
as described in paragraph 1-2a.

Procuring contracting officer (PCO)
(or computer software).

Administrative contracting officer
(ACO)

TASKS BY POSITION

TASKS

I. Designates EDMO and or counterparts to provide day-to-day
management of the acquisition of technical data.

,
2. Makes sure acquisition strategies are developed that will
satisfy program requirements for technical data (or computer
software). r

3. Approves program plans.

4. Makes tradeoffs and resolves issues arising. during the program
regarding technical data (or computer software).

I. Is responsible to the program manager for the acquisition and
management of technical data (or computer software).

2. Drafts appropriate program plans.

3. Assists developers and users in describing technical data (or
computer software) requirements.

4. Arranges for and conducts guidance conference after contract
award.

5. Arranges for ana conducts in-process reviews during contract
performance.

6. Keeps records on requirements, costs, staru,s, and deliveries.

I. Makes sure contract provisions fit programrequirements
for technical data.

2. Provides contractual advice to program officials in acquiring
technical data.

3. Issues appropriate challenges to disputed restrictive markings
on technical data (or computer software).

I. Oversees administration of technical data (or computer
software) provisions in contractor's plant.

2. Provides guidance as to contractor-specific situations (unique
contractor systems, past performance history, etc.)

3. Makes sure prime contractors administer their subcontracts
with respect to technical data (or computer software).

4. Evaluates contractor systems for marking technical data
(or computer software).
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Appendix A-continued.

POSITION

Data users

Competition advocates

Holders of data

(;')

TASKS

1. Identify and describe technical data requirements.

2. Identify detailed requirements for acquisition data packages.

~ 3. Participate in guidance conferences and in-process reviews
as appropriate.

4. When assigned. inspect or accept technical data per
contract provisions.

1. Help program officials identify and carry out program
strategies that will promote competition.

2. Issue informal letters of persuasion when restrictive
markings arethe sole impedime!'t to competition.

I. Comply with restrictions on the government's use of
technical data (or computer software) as evidenced
by restrictive markings applied per contract.

2. Identify (and help investigate) restrictive markings
believed to be erroneously applied by contractors.

3. Participate in guidance conferences and in-process reviews
when required.

4. For existing technical data, develop time-phased efforts
to ensure the validity of restrictive markings.
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APPENDIX B

GLOSSARY OF TERMS

Acceptance. The act of an authorized representative
01 the government by which the government assumes
for itself. or as an agent of another ownership of
existing and identified supplies tendered. or ap·
proves specific services rendered, as partial or corn
plete performance of the c«ntract on the pan of the
contractor. Acceptance is documented by either a
DO Form 250 (delivery of data) or a letter of trans
mittal !for accomplishments).

Acquisition Streamlining. Any action that results in
more efficient and effective use of resources to de
velop. produce, and deploy quality defense systems

.and products. This inc.udes ensuring that only cost
effective requirements are included, at the most ap
propriate time, in system and equipment.solicitations
and contracts.

Administrative Contracting Officer (ACO). The
contracting officer assigned to a contract administra
tion office, such as an Air Force Plant Representa
tive Office (AFPRO), or a Defense Contract Admin
istration Services (DCAS) activity responsible for

: the functions assigned under FAR 42.302 related to
the administration of contracts. (See contract admin
istration office.)0

Aperture Card. A processable card of standard di
mensions with rectangular openings specifically pre
pared for the mounting or insenion of microfilm.

Competition Advocate. A designated individual or
office at each major activity chanered to review
noncompetitive actions and promote ongoing effons
to improve competition.

Computes; Data Base. A collection of data in a
form capable of being processed and operated on by
a computer.

Computer Program. A series of instructions Or
statements in a form acceptable to a computer, de
signed to ,ause the computer to execute an operation
or operatiens.

Computer Software. Computer programs and com
puter data bases.

. Configuration Identification The currently ap
proved or conditionally approved technical documen
tation for a configuration item as set forth in specifi
cations, drawings, and associated lists, and
documents referenced therein.

Configuration Item (Cf), An aggregation of hard
ware and/or software, or any of its discrete portions,
which satisfies an end use function and is designed

•

S4

by the government for configuration management.
CIs may vary widely in complexity. size. and type.
from an aircraft. electronic. or ship system to a test
meter or a round of ammunition. During develop
ment and initial production, CIs are only those spec
ification items. that are referenced directly i,n a con
tract (or an equivalent in-house.agreemenu.' During
the operation and maintenance period. any reparable
item designated for separate procurement is a CI.

Contract Administration Office (CAO). An office
that performs assigned postaward functions related
to the administration of contracts and assigned pre
award functions. Examples include Air Force plant
representative 9ffice (AFPRO), Naval plant repre
sentative office (NAVPRO). Army plant representa
tive office (ARPRO). and Defense Contract Admin
istration Service Management Area or Plant
Representative Office (DcASMA or DCASPRO).

Contract Data Requirements List (CDRL). A list
of data requirements that is authorized for a specific
procurement and made a pan of the contract. This
list is prepared on DO Form 1423, Contract Data
Requirements List, or equivalent.

Contract Line Item Number (CLIN), A sequential
number assigned to items of supply, service, data. Or
computer software identified in an invitation for bids
(lFB), requests for proposal (RFP) , or contracts for
which the bidder must bid a separate. price.

Critical Design Review (CDR). Review conducted
on each CI at the time when detail is essentiallv
complete. The purpose of a CDR is to determine if
the design satisfies the requirements of the specifica
tions.

Data Call. The formal procedure used by the data
management officer to identify the data requirements
for a given contract, program, or project from ap
propriate participating government activities and to
ensure the requirements tailored from contractually
imposed specifications. standards. or handbooks are
not reentered with their implementing data item de
scriptions (DID) .

Data Item Descriptions (DID). A complete form
that defines the data required of a contractor and
specified on DO Form 1664. DID. This form specif
ically defines the data content. preparation instruc
tions, format. and intended use. DIDs are listed in
the acquisition management systems and require
ments control list (AMSDL). I

,J
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Appendix B-cominued.

I

Data Management. The process of applying poli
cies. systems. and procedures for identification and
'control of data requirements: for timely and eco
nornical acquisition of such data for its intended use;
for the distribution or communication of the data to
the point of use; and for analysis of how the data is
used.

~
Data Management Officer (DMO). The person
chosen to manage the data acquisition from the con
tractors for a given procurement or program. .

Data Repository. The place where engineering data
is stored until it is needed for its intended purpose.

Data Requirements Review Board (DRRB). An ad
hoc.board that may be established at command. sub
command, program, or project level to review and
recommend approval or disapproval of data require
ments for a specific program. The board is normally
comprised of representatives from the functional ar
eas having significant data requirements.

Deferred' Delivery. The practice of delaying the
submittal of technical data until, a firm operational
need can be determined. Under this technique, the
data requirement is listed on DD Form 1423, and
the time and place of delivery is listed on DD F6rln
1423 but is revised by contract amendment to estab
lish the time and place of delivery.

Deferred Ordering. A situation in which. the gov
ernment may' defer selection and delivery of all or
any portion of the data generated by the contractor
during the execution of the contract until the actual
requirements can be economically determined. The
requirements for data under this circumstance are
not listed on DD Form 1423 until the specific need
is determined.

Deferred' Requisitioning. A procedure under which
the contract specifies the range and kinds of engi
neering data the contractor is obligated to deliver
when ordered by the government. This procedure
permits the contractor to retain the master engineer
ing data temporarily, in the prescribed format. and
the contractor is required to deliver the copies di
«.tly to the user at the time they are specifically

. requisitioned under prescribed ordering conditions
and pricing terms.

Distribution Statement. A statement used in mark
ing a technical document to denote the extent of its
availability for distribution, release, and disclosure
without additional approvals and authorizations
(DODD 5230.24).

Engineering Change. An alteration in the configu
ration of an item delivered, or to be delivered, or is

ss

under development. after formal establishment of its
configuration identification.

Engineering Change Order (ECO). ECOs are used
to document engineering drawing changes or
changes to parts with or without an engineering
drawing change.

Engineering Change Proposal (ECP). A term that
includes both a proposed engineering change and the
documentation by which the change i,s described and
suggested. . .

Engineering Data. Technical data relating to the de
sign. manufacture, procurement. test. or inspection
of hardware items or services. Examples are draw
ings. associated lists., accompanying documents.
manufacturer specifications. manufacturing planning
documentation. and' specifications prepared by a
contractor or government design activity.

Engineering Data Activity Record File. A file that
will contain all records relating to engineering data
requirements.

Engineering Data Management Officer (EDMO).
The person designated to manage the engineering
data acquisition.

Engineering Data Management Plan (EDl'>1P). A
plan created for managing the acquisition of engi
neering data. It may be stand alone or be part of
another program plan.

Engineering Data Warranty. The contractor war
rants that all engineering data delivered under this
contract will at the time of delivery conform with
the specifications and other requirements of the con
tract.

Federal Acquisition Regulation (FAR). This is the
ptimary regulation for use by all federal executive
agencies in their acquisition of supplies and services
with appropriated funds. The FAR supersedes the
DAR (Defense Acquisition Regulation) which super

.seded the ASPR (Armed Service Procurement Regu
lation).

Handling and Destruction Notice. A notice that
must be marked on all technical documents marked
with distribution statements B, C. D. E.• F. or X.
(See DODD 5230.24. Distribution Statements on
Technical Documents.)

Implementing Command. The command assigned
the responsibility to manage the acquisition or modi
fication of a system or item of equipment for inven
tory or security assistance program (Air Force).

.'



AFSCP 800-18 AFLCP 800-18 AMC-P 715-15 NAVSO P-3650 DLAH 8400.1 1 April 1987

Appendix B-continued.

Inspection, The examination of engineering data to
determine its ·conformance to specified requirements
before formal acceptance by the government.

Letter of Instruction (LOI). A letter from the pro
curing contracting officer (PCO) designed to cover
contract administration functions assigned to the
ACO or retained by the P.CO. Functions required
beyond those identified in"FAR 42.3 should have
mutual agreement. Tl\is document may contain more
than quality assurance considerations.

Level of Engineering Data. Levels O. 2. 3) of en
gineering data differentiate engineering data as to,
purpose:

a. Levell. Discloses engineering design informa
tion sufficient to evaluate an engineering concept
and may provide information sufficient to fabricate
development hardware,

b. Level 2. Discloses a design approach suitable
to support the manufacture of a production prototype
and limited production models.

c. Level 3. Provides engineering definition suffi
ciently complete to enable a competent manufacturer
to produce and maintain quality control of items to
assure interchangeability with items of the original
design.

Memorandum of Agreement (MOA). A bilateral
agreement between the purchasing office and the
contract administration setting forth changes, clarifi
canon; or special suppon services not enumerated
under i the' normal' contract administration services
listed in FAR 42.3.

Microlilm. A fine-grain. high-resolution film used
to record images reduced in size from the original.

Physical Configuration Audit (PCA). A technical
examination of a designed Cl to verify that the CI
"as built" conforms to the technical documentation
Which defines the 0. Pan matches the drawing.

Proeuring Contracting Officer (PCO). A contract
ing officer whose primary responsibility is to enter
into contracts.

Program Management ResponsibiUty Transfer
(PMRT). The transfer of program management for
a system or equipment from the implementing com
mand to the supporting command. PMRT includes
transfer of engineering responsibility and configura
tion management responsibility (Air Force).

Restrictive Markings. Markings on technical data
or computer software which limit the government's
right to use, duplicate, or disclose such data or soft
ware. Examples of restrictive markings include the

56

limited rights legends on technical data and the re
stricted rights legend on computer software autho
rized by the DFARS clause 52.227-701.

Service Materiel Commands. AFLC. AFSC.
AMC, and Navy Systems Commands. As used in
this publication the term includes major subordinate
commands as well as Defense Logistics Agency
buying, centers and DCASMAs and DCASPROs.
and the Marine Corps centralized logistics activities.

Source Selection. Process to select source (contrac
tor) whose proposal is most advantageous to the
government (price and other factors considered).

Statement of Work (SOW). A section of the RFP
and contract whose purpose is to define and ~onunu

nicate,' clearly and concisely. the tasks that the con
tractor is to pejform. It is the document that estab
lishes the scope of effort required.

Supporting Command. The command assigned the
responsibility for providing logistics support and
designated to assume responsibility from the imple
menting command.:

Tailoring. The process of evaluating individual po
tential requirements to determine their pertinence
and cost effectiveness for a specific system or equip
ment acquisition, and modifying these requirements
to ensure that each contributes to an optimal balance
between need and COSt. The taUoring of data require
ments shall consist of determining the essentiality of
potentiaf CDRL items and shall be limited to the
exclusion of inforrnation requirement provisions.

Technical Data. Recorded information. regardless
of form or characteristic. of a scientific or technical
nature. It may, for example, document research. ex
perimental. developmental. Or engineering work; or
be usable or used to define a design or process or to
procure, produce, support, maintain, or operate ma
teriel. Technical data includes research and engi
neering data. engineering drawings andassociared
lists, specifications, standards, process sheets. tech
nical manuals. technical orders. technical reports,
catalog item identifications and related information.
and computer software documentation. Technical
data does not include computer software, or finan
cial, administrative, cost and pricing, and manage
ment data, or other' information incidental to con
tract administration.

Warning (Export Controlled Technical Data). A
warning notice that must be placed on all technical
documents that are determined to contain export
controlled technical data. (See DODD 5230.24 for
the complete warning notice.)

\
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APPENDIX C

LIST OF ACRONYMS

ACO-administrative contracting officer
AFLC-Air Force Logistics Command
AFPRO-Air Force piant representative office
AFSC-Air Force System Command
ALC-air logistics center
AMC-Army Materiel Command
AMSDL-acquisition management systems and data

requirements control list
AQL-acceptable quality level
ARPRO-Army plant representative office
ASN-Assisiant.Secretary of the Navy
CAD-computer-aided design
CAG....competition advocate general
CA1VI-computer-aided manufacture
CAO-contract administration office
CCB-eonfiguration control board
CDR-critical design review
CDRL-contract data requirements list
Cl-configuration item
CIDR-configuration item development record
CLIN-contract line item number
CLS-contraetor logistics support
CO-contracting officer
CRLCMP-computer resources life cycle manage

ment plan
DAR-Defense Acquisition Regulation
DCASMA-Defense Contract Administration Serv

ices Management Area
DCASPRO-Defense Contract Administration Serv

ices Plant Representative Office
DDED-deferred delivery of engineering data
DDMD-Defense Data Management Office (previ-

ously DMSSO)
DFARS-DOD FAR Supplement
DlD-data item description
DLA-Defense Logistics Agency
DM-data manager
DMO-data management officer
DOD-Depanment of Defense
DODISS-Department of Defense Index of Specifi-

cations and Standards
DOED-deferred ordering of engineering data
DPML-deputy program manager for logistics
DRED-deferred requisitioning of engineering data
DRRB-data requirements review board
EC-engineering change
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ECO-engineering change order
ECP-engineering change proposal
EDARF-engineering data activity record file
ED-engineering data
EDMO-engineering data management officer
EDl\IP-engineering. data management plan
EDRD-engineering data requirements document

(USAF)
EDSC-engineering data service or support center
EO-engineering order
FAR-Federal Acquisition Regulation
FCA-functional configuration audit
FSCM-federal supply code for manufacturers
FSD-full scale development
lCD-interface control drawing
ICOPS-items. components. or processes. or com-

puter software
ICS-interim contractor.support
lLS-integrated logistics support
ILSM-integrated logistics support manager
lLSP-integrated logistics support plan
1M-item manager
IOC-initial operational capability
IPR-in-process review
IR&D-independent research and development
LOI-lener of instruction
MAlCOM-major command
MCCR-mission critical computer resource
MEDL-master engineering document list
MlL-military
MOA-memorandum of agreement .
MSC-milestone schedule chart
NAVPRO-Navy plant representative office
OPR-office of primary responsibility
PAD-program action directive (Air Force)
PAs-preaward survey
PCA-physical configuration audit
PCAM-punch card accounting machine
pco-procuring contracting officer
PDR-preliminary design review
PM-program manager
PMD-program management directive (Air Force)
PMP-program management plan

project master plan
PMRT-prograrn management responsibility trans

fer (Air Force)
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Appendix C-continued.

R&D-research and development
ROT&E-research. development. test. and evalua-

tion
RFP-request for proposal
SAiP-spares acquisition integrated with production
SAM-software acquisition manager
SDMo-specification and data management officer

(Army) .
SDRRB-specificalionand data requirements review

, board (Army)
SOW-statement of work

~l'
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SPD-system program director
SPM-system program manager
SPa-system program office
SSEB-source selection evaluation board
SUP-supplement
SW-software (also S/W)
TD-technical data
TM-technical manual
To-technical order
TRD-test requirements document
UCF-uniform contract format

•
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APPENDIX D

SAl,\tPLE ENGINEERING DATA MANAGEMENT PLAl'< (EDMP)

FOR THE (PROGRAM NAME)

(DATE) r

(Signature)
DEPUTY PROGRAM MANAGER
FOR LOGISTICS (DPML)

(DPML Office Symbol and Telephone
Number)

(Signature)
Supponing Command EDMO
or Logistics Support Activity

,

.

(Signature)
PROGRAM OR PROJECT mANAGER

..
(Program or Project Manager
Office Symbol and Telephone Number)

(Signature)
Implementing Command EDMO

A.
I .
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Appendix D-continued.

TABLE OF. CONTENTS

SUBJECT

Table of Contents
Distribution List
Revision Page
Purpose
Authority
Responsibility

Pan I-General

"

PAGE

1.1
1.2
1.3

System Description
Program Management
Applicable Documents ...

Pan ll-Concepts/Strategy

2.1
2.2
2.3
2.4
2.5
2.6

Acquisition Strategy
, Maintenance Concept

Contraetual Requirements for Engineering Data
Engineering Data Guidance Conference
In-Process Reviews
Acceptance of Engineering Data

(;')

Pan ill - Milestone Schedule Charr(s) I;'

Attachment I-Identification of Participants
Attachment 2":'Memoranda of Agreement (MOA) and Letters of Instruction (LOI)

DISTRIBUTION UST

(Distribution of the EDMP will vary from program to program. However, copies should be given to program
participants, including the ultimate recipient of the engineering data.) ,

REVISION PAGE

(Each time the EDMP is revised, the date of the revision will be listed on a revision page identifying, whenever
possible, the nature of the change, revision number, etc.}

PURPOSE

This engineering data management plan (EDMP) describes the management strategy of the (name ofprogram) office
for acquiring complete, accurate, and adequate engineering data and supporting documentation to support the (name
of system). The EDMP is designed to provide all panicipating agencies with necessary direction to ensure that
engineering data requirements and schedules are understood and preparatory actions are taken in phase with other
program events.

AUTHORITY

This EDMP is published by the Program/Project Office as part of the program documentation for
XXXXX., (If appropriate, cite any Service directives or publications as well.)
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Appendix D-cominued

RESPONS1BILITY

The EDMP is the responsibility of the (name of system) program manager and will become the responsibility of the
AFLC system management office upon transfer of program management responsibility from AFSC to AFLC.

(Identify specific EDMO responsibilities and engineering data responsibilities of other participating organizations.),
PART I-GENERAL

\.1 System Description. (Briefly describe the system being acquired).

\.2 Program Management. (name ofmajor command) has been designated the implementing command for, the (name
ot program) by HQ USAF and (name of product division. etc.) has been designated the lead division by (name of
major command). Within (name of product division, etc.), program management responsibility has been assigned to
the (name of program office and office symbol) and a (name of system) program manager is responsible for the
management and direction of all implementing and participating command efforts in the (name of system) acquisition.
In accordance with AFR 800-34, an EDMO has been identified to manage the various efforts needed to acquire
engineering data (see attachment 1). The EDMO reports to (Identify EDMO's place in the program office chain of
command). .

1.3 Applicable DOCuments. Identify the governing documents for the program or project. Cite the program charter.
program management directive (PMD), program action directive (PAD), or other authority for the program by
number and date, including revisions.' Also identify other applicable documents; for example, (program name)
system specification (name and date) contract (number anddate) or Strategic Defense Initiative (SDI) work package
directive (WPD) (number anddate) for Strategic Defense Initiative Programs (SDIP).

PART II-CONCEPTS AND STRATEGY

2.1 Acquisition Strategy. (Briefly describe acquisition strategy for the system pertinent to engineering data; for
example program phase, contracting techniques, competition, tailoring.)

2.2, Maintenance Concept. (Briefly describe maintenance concept for the system pertinent. t~ engineering data. For
example. levels used, interim contractor support (lCS), contractor logistics support (CLS); etc.) See the integrated
logistics support plan (lLSP) and the contents of paragraph 3.5 of the system specification.

2.3 Contracfal Requirements for Engineering Data:

2.3.1 Levels of Engineering Drawings. (Level I. 2, or 3) engineering drawings are required to be prepared by
the contractor during the (program phase) of the contraet.(LeveI 3 engineering drawings data will be required if and
when the contract proceeds to production. When program direction or planning documents specify that the produc
tion contract for a single design is to be competed, Level 3 engineering data must be contractually required and
delivered during full scale development (FSD). Justification should be provided andappropriate approval obtained if
less than a full Level 3 engineering drawing package is to be acquired.)

2.3.2 Delivery of Preliminary and Final Engineering Data. (Describe the method. media, and timing for each
delivery of engineering data to the US Air Force. For example, deferred dellvery, 60 days before initial operational
capability (laC), increment shipments, etc. If defe"ed ordering, or deferred delivery are used, specify how the
engineering data are to be ordered. State the media of engineering data (Microfilm, aperture cards, blueline, CADI
ClM. etc.) delivery.)

2.3.3 Engineering Data Contract Provisions. Ildentify by name and number clauses other those in the DOD FAR
SUP; for example. Expiration of Limited Rights. Air Force FAR SUP 52.227-9000.)

2.3,4 Other Contractual Requirements. The statement of work (SOW) taskts) which directts) the contractor as to
engineering data (is. are) (provide contract SOW references). The data item description(s) (DIDs) requiring delivery
of engineering data (is are). on contract under contract data requirements list (CDRL) sequence number(s) (cite all
CDRL items and associated DID numbers involving format anddelivery of engineering data).
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Appendix D-continued

2.4 Engineering Data Guidance Conference. An Engineering Data Guidance Conference (will be. was) held (number
of) days after (program phase) contract award.

2.5 In-Process Review. In-process reviews (lPR) (will be, have been) performed to make sure the contractor's
engineering data (will meer, have mer) contractual requirements. These reviews (will be, have been) conducted (state
when and where ro the e.trent nor shown in the milesrone schedule cham).

2.5.1 The acqumng program office EDMO (will, has) scheduleid) each IPR with the (name of progra"1)
program manager and (will. has) inform(ed) the contractor and review team members of the actual dates. The ALC
and the contract administration office (CAO) (will. have) assist(ed) in each review. Additional team members (will be.
have been) chosen from tfor. example engineering, manufacturing, acquisition logistics: etc.}. The names. office
symbols, and telephone numbers of these team members are included in attachment I, Identification of Participants.
The EDMO (will, has) review(ed) the engineering data for discrepancies and ensureid) these discrepancies (are, have
been) noted. The contractor (will be, has been) tasked through the procurement contracting officer (PCO) to correct
the engineering data, and a copy of the write-up (will be, has been) provided to the CAO.

2.5.2 The ALC EDMO (will, has) support(ed) the IPRs by ensuring the availability of manpower and travel
'funding resources, participating in review of engineering data, and documentation of the discrepancies. The'ALC
EDMO is assisted by the following ALC organizations: !for example CR, MM, etc.}

2.5.3 The CAO 1'.,,11, has) provide(d) a team member for each review. The contractor twill be. has been)
officially tasked to make the required changes to the engineering data, and the CAO (will, has) inform(ed) the pca

. of the contractor's changes. (Reference MOA, attachment 2) .

2.6 Acceptance of Engineering Data. Ensure that the contract contains procedures so that after the last IPR, the
(name ojprogram) program manager and the ALC system program manager or their designated representatives (will,
have) sign(ed) a joint letter to the PCO for transmittal to the C40 for delivery to the contractor, indicali;;g technical
approval of the engineering data. Formal acceptance of the engineerinq data (will not be, was not) made until such

. approval (has, had) been given. The C40 (will, has) require(d) the contractor to attach a copy of this letter to the
DD Form 250for engineering data delivery. For revisions ojdelivered engineering data, .the C40 will be responsible
for furnishing the approval letters. The USAF Engineering Data Support Center (2750 ABWIED) or appropriate ALC
EDSC will, upon receipt of the engineering data, inspeet it for format.. de"fity, and legibility. .If necessary, they will
obtain necessary corrections (format, densiey, and legibility only) from tcontractors.: and when acceptable, will
provide final acceptance signature on the DD Form 250.) .

PART ill-PERTINENT MILESTONE SCHEDULE CHARTS

(Milestone charts will be different for each program, but in every case, they need to depict two types of information:

I. Major program events; for eXample, contraer award dates, preliminary design review (PDR), critical design
review (CDR), physical configuration audit (PC4), initial operational capability (fOC), program management re
sponsibility transfer (PMRT), etc.

2. Major engineering data management events; for example, guidance conferences, IPRs, engineering data
ordering dates, engineering data delivery dates, etc.),

ATTACHMENT I TO THE EDMP, IDENTIFICATION OF PARTICIPANTS

l17zis list may vary in format and level ofderail but should include the name, office symbol, and telephone number of
the implementing and supporting commands EDMOs and any other pertinent participants.)

ATTACHMENT 2, MEMORANDUM OF AGREEMENT (MOA) AND LETTERS OF INSTRUCTIONS (LOI)

(If any MOAs, LOIs, or similar documents exist for engineering data acquisition, rhese should be provided as
attachment 2 to the EDMP.)
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APPENDIX E

MODEL OF A SPECIAL CONTRACT REQUIREMENT TO IDENTIFY MINIMUlVI CONTRACTOR

STANDARDS FOR CONTROLLING RESTRICTIVE MARKINGS ON TECm,1CAL DATA

The contracting officer should consider inserting the following in Section H of the Schedule of contracts containing
the DFARS 52.227-7018 clause, "Restrictive Markings on Technical Data":

, ~

SPECIAL CONTRACT REQUIRE~~NT NUMBER _

CONTRACTOR STANDARDS FOR CONTROLUNG RESTRICTIVE MARKINGS

As required by the clause of this contract entitled "Restrictive Markings on Technical Data," the contractor shall
have and follow written procedures that, at a minimum, meet certain standards, These standards are as follows:

(a) The procedures shall identify an employ-ee or employees authorized to place restrictive markings on
technical data to be delivered to the government, This employee(s) must be directly accessible to the individual who
is responsible for completing technical data certificates in accordance with the clause of this contract entitled
"Certification of Technical Data Conformity."

(b) The procedures shall identify a program to train employee(s) responsible for marking andlor certifying the
conformance of technical data. The training shall cover both the procedures and contract terms regarding placing
restrictive markings on technical data.

(c) The procedures shall ensure that only technical data which pertains to items, components, processes. or
computer software "developed at private expense" are marked with restrictive markings. In this regard the contractor
shall maintain rec6rlIs which are capable of indicating the following:

(1) That the item, component, process, or computer software to which the technical data refers has actually
been developed.

(2) That the item, component, process, or computer software was, in fact, developed at private expense... ,

(3) That a reasonable audit trail exists for technical data created for the first time under this contract when
the technical data pertains to items, components, processes, or computer software that were developed at private
expense prior to this contract. The contractor's procedures must also require the beginning of an audit trail for items.
components. processes. or computer software developed at private expense that are selected or used under this
contract, if a subsequent requirement for the creation and delivery of technical data to the government is contained in
this contract. The contractor official having final responsibility for determining whether technical data may contain
restrictive markings must ensure that adequate records exist to support such restrictive markings.

{d) The procedures shall provide for adequate evaluation of subcontractor procedures for controlling the
restrictive markings on technical data.
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APPENDlXF

MODEL OF A SPECIAL CONTRACT REQUIREMENT TO ESTABLISH A CONTRACT LISTING
OF TEClL'lICAL DATA OR COMPUTER SOFTWARE TO BE DELIVERED TO

THE GOVER."IMENT WITH LESS THA,'l WlLIMITED RIGHTS

The comracting officer should consider inserting the following special contract requirement when the solicitation
contains the DFARS·52.227-7035 provision "Prenotification of Rights in Technical Data," or DFARS 52.227-70i9.
"Identificatien of Restricted Rights Computer Software":

.'
SPECIAL CONTRACr REQUIREMENT NUMBER -'- _
LISTING OF TECHNICAL DATA OR COMPUTER SOFTWARE TO BE I:/ELIVERED TO THE GOVERNME.'H
WITH LESS THAN UNLIMITED RIGHTS

(a) With respect to the clauses of this contract emitled "Material Inspection and Receiving Report" and
• "Rights in Technical Data and Computer Software," the parties agree that. technical data or computer software. shall

not be tendered for deljvery to the Government" with less than unlimited rights unless the technical data or computer
software. is identified in a listing included in the Schedule or attached to this contract.

(b) This listing shall be constructed from the listing of technical data or computer software which the contrac
tor is required to identify to the Contracting Officer, either prior to or after award of this contract, that the Contractor
intends to deliver with less than unlimited rights. The inclusion of technical data or computer software on such a
listing in this contract is intended to facilitate acceptance by a Government quality assurance representative and does
not constitute an "agreement" under either paragraph (b)(2)(i) or paragraph (b)(3)(i) of the "Rights in Technical Data
and Computer Software" clause of this contract.

(c) This requirement does not change, waive, or otherwise modify; the rights or obligations of either the
cSilvernment or the Contractor as set forth elsewhere in this contract.
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BRIEFING FOR AlA CONFERENCE

REGARDING

TECHNICAL DATA RIGHTS

APRIL 1987

..



BACKGROUND
· Key Concerns

.. Implement P.L. 99-500

.. Balance Conflicting Interests

.. Make Regulation Easier to Use

· Parallels Prior Approach

.. Source of Development Funding

.. Category of Data

· Basis for New Policy

.. Encourage Private Development

.. Increase Competition

.. Small Business Programs

· Effective Date 18 May 87

(\ ...



PUBLIC LAW 99-500

I • Definitions for "Developed" & "Private Expense"

.. Need for Uniformity

" Less Stringent than "Reduced to Practice"

" IR&D & B&P Costs

· Mixed Funding Situations

· Prohibition Against Requiring Rights as a Condition of Award

· Validation

.. Thorough Review

.. Three Year Challenge Period

· Guidance in Conference Report



PROPOSED RULE

I. Primary Thruston New Policy

.. Obtaining Only Data & Rights to Satisfy Minimum Needs
in Least Obtrusive Manner

.. Emphasis on Early Identification

.. New Category of Rights, Government Purpose License Rights

. Recognized that Procedures could be Impacted by Comments
. I



SUMMARY OF PUBLIC COMMENTS &DISPOSITION
· Wide Range of Differing Points of View

· "50 Percent Rule"

. Government Purpose License..Rights

· Identification Process, Clarifications

· Subcontracting, All Rights Flow Down to Sub-tiers

· Deleted Additional "Limited Rights", and Clarified "Standard Government
Rights" to Avoid Confusion

· "Developed" & "Private Expense" Required Clarification

· Validation

· Other Issues

.. Direct Licensing

.. Expiration of Rights

.. Rights in Data Not Delivered

.. Software Policy



IN SUMMARY
. The Final Rule is Responsive to Major Concerns of Different Interests

.. Government Needs Do Not Negate a Contractor's Rights

.. Mechanism Needed to Ensure Access to Data while Protecting
a Developing Contractor's Rights

.. Flexibility has been added to "50 Percent Rule"

... Sub-tier Contractor Rights have been Clarified

Focus Now on Implementation

.. Rights in Technical Data Extremely Complex

... In Each Case, Difficult Choices are Faced

... All Potential Problems Cannot be Solved or Avoided by aRegulaiion

.. Will Continue to Listen & Observe

Software Policy Under Review

Uniform FAR Coverage



--_._-----_._._--------

RIGHTS IN TECHNICAL DATA

----------------

"'~--/

A major revision to the DFARS coverage concerning Rights in
Technical Data was published in the Federal Register as a final
rule on April 16, 1987 to implement Section 953 of the Defense
Acquisition Improvement Act of 1986 (P.L. 99-500). These changes
are in in addition to those required by the Defense Procurement
Reform Act of 1984 (P.L. 98-525), which was implemented by interim
rule published in October 1985. Also considered in developing
the new coverage were recommendations of the President's Blue
Ribbon Commission on Defense Management (the Packard Commission).

A summary of the key requirements in P.L. 99-500 concerning
technical data rights follows:

The major thrust is to establish a balance between the
Government's need to pursue competition by obtaining rights in
technical data and its conflicting need to encourage private
development and innovation by protecting proprietary data rights.
To this end, DoD is required to define the legitimate interest of
the Government and of contractors or subcontractors in technical
data pertaining to an item, component or process. P.L. 99-500
provides a basis for allocating rights in technical data that
parallels the approach previously contained in the DFARS. That
is, the Government's rights result from paying the development
costs of the item, component or process. Similarly, the contract
or's right to restrict the government's ability to release or
disclose technical data to third parties results from developing
the item at private expense. Of particular concern in defining
these interests, is the need to address the "mixed funding case",

.that is when the development cost is funded in part by the Govern
ment and in part by the contractor. ,

Certain categories of data are provided in which the Govern
ment is entitled to unlimited rights, regardless of the source of
development funding. These include form, fit or function data;
manuals and instructional materials (except detailed manufacturing
or process data) and data that is in the public domain.

The Government is prohibited from requiring a contractor or
subcontractor to sell or relinquish its rights in technical data
as a condition for award of a contract. The Government is given
flexibility to negotiate for additional rights in limited rights
data, if it is needed for competition or to establish additional
sources of supply and to waive unlimited rights, provided the
Government receives a royalty-free license to use the data for
Government purposes (including the right toreprocure).

Finally, DoD is required to establish definitions for "Devel
oped" and "Private Expense". IIi so doing, congress recognized



that efforts to define these terms have been ongoing since at
least since 1962 without success, but pointed out that common
definitions are nevertheless needed to establish a uniform ap
proach throughout 000.

A proposed rule was published in the Federal Register on
January 16, 1987. A summary of the key points in the proposed
rule follows. The terms "Developed" and "Private Expense" were
defined generally as recommended in the Conference Report to P.L.
99-500. The regulation was revised to provide greater flexibility
to the contracting officer to obtain only minimum rights needed.
A new category of data rights was established called Government
Purpose License Rights for use in mixed funding situations.

Numerous comments were received verbally at a public hearing
held on January 30, 1987 and, subsequently in writing. These
comments were submitted by trade associations representing con
tractors who principally are interested in protecting privately
developed items and processes; small businesses who need access
to such data in order to compete for Government contracts; prime
and higher-tier subcontractors who are called upon to implement
the 000 policy in dealing with their subcontractors; and univer
sities and non-profit organizations who are interested in protect
ing their proprietary positions. Several individual companies
representing each of these points of view also responded, as did
several Government offices.

While all of the comments were obviously submitted to enhance
the interests of one of the groups mentioned above, they were never
theless very useful in identifying the key issues. They also pointed
out portions of the proposed rule that required clarification. A
summary of the key issues foll~ws.

The "50 Percent Rule" was addressed by more commenters than
any other issue. Almost every commenter disagreed with the 50
percent threshold of private development for Government Purpose
License Rights, but for widely different reasons. Those who support
support protecting private development stated that it was much too
high and those who support access for the competing small businesses
stated that it was much too low. In considering this issue the
Council recognized that, while 50 percent is perhaps arbitrary,
any other number would be as well. Further, given that the 50
percent level applies to large businesses, this basic policy was
retained.

However, the Council agreed with several commenters that the
proposed rule lacked flexibility and could result in inequity in
the case of a company that had contributed many millions of dollars
toward development of an item but still fell short of 50 percent.
Also, the proposed rule did not recognize nonfinancial contributions
to development. To address these concerns, the final rule provide
greater flexibility and guidance in considering waivers in order




