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PART 17-—SPECIAL CONTRACTING METHODS
SUBPART 17.72--ACQUISITION OF COMPONENT PARTS

17.7201 Privately Developed Items.

17.7201-1 General. It is Department of Defense poliey to provide an
incentive to industry creativity by honoring the rights in data
resulting from private development and by limiting the demands for
such data to that which is essential for Government purposes.

It is important that the efforts directed toward permitting full and
open competition do not demand or use privately develcped datz in a
manner which is contrary to the policies and procedures established in
FAR Part 27. Accordingly, when the policy stated above produces
situations which require the vontracting officer to decide whether to
procure data for future competitive acquisition, the provisions of
Part 27, as supplemented by this paragraph, shall govern.

17.7201=-2 Specific Acquisition Methods.

(a) When Defense requirements are for items which are available
from more than one source as a result of either licensing, competitive
copying, or independent development, the contracting officer shall
provide for full and open competition for such items.

(b} When the Government desires to purchase privately developed
items but does not have necessary data with unlimited rights for use
in a specification for competitive acquisition, the contracting
officer shall use one of the following alternative procedures in order
of preference (see also 17.7203).

. €1) 'When items of identical design are not required, the
contracting officer shall provide for full and open competition using
performance or other similar specifications, including purchase
descriptions, which do not contain data pertaining to items,
components or processes, developed at private expense to which the
Government does not have unlimited rights. Thers are two methods of
competitive procurement which may provide items of the same or similar
design and suitable performance. One of these is purhcase by two-step
sealed bidding. The other is by the use of "brand name or egual®
purchase descriptions. To encourage participation by techniecally
oriented firms that are desirous of offering their privately developed
products in competiticn with similar articles, contracting activities
should consider incorporating a requirement in the IFB or RFP for a
bid sample to be used for evaluation purposes only (see
10.004(b}(3)(1)). .

(2) When items of design or composition similar or identical to
a privately developed item are required and other than full and open
competition is authorized under Part &, procurement should be from the
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firm which developed or designed the item or process or its licensees,
provided productive c¢apacity and quality are adequate and price is
fair and reasonable.

(3) When additional sources are required for items of design or
composition similar or identical to a privately developed item in
order to meet total current or mobilization requirements, and the
procedures in (1) above cannot practicably be used to create
additional sources, the developer should be encouraged to license
others to manufacture such items. Procuring activities should also
consider the specific acquisition by the Government of the necessary
rights in data. When complex technical eguipment is involved and the
establishment of satisfactory additional sources will require, in
addition to data, technical assistance from the primary source,
consideration should be given to the use of the leader company
acquisition technique (see FAR Subpart 17.4),

(4) As a last alternative, a design specification may be
developed by the Government through inspection and analysis of the
product (i.e. reverse engineering) and used for competitive
acquisition. Reverse engineering shall not be used unless significant
cost savings can be reasonably demonstrated and the action is
authorized by the Head of the Contracting Activity. In the case of
the Air Force this authority may be delegated to the Commanders of the
Air Force Systems Command Divisions and Centers and the Air Force
Logistics Command Air Logistics Centers.

17.7201-3 Acquisition of Patented Items When Covernment is a
Licensee. Award of a contract shall not be refused to a
bidder/offeror merely hecause it is not the owner of or a licensee
. under any patent involved in the acquisition. If, at the time a
solicitation 1s issued, the Government is obligated to pay royalties
applicable to the proposed procurement because of a pre-existing
license agreement between the Government and a patent owner, the
solicitation shall so state and shall; (a) identify the patents and
specify the royalty rate; and (b) advise that an amount equal tc the
. royalty which the Government will be required to pay under the license
agreement will be added as an evaluation factor to each bid/offer
unless the bidder/offeror includes in the bid/offer a statement that
the bidder/offeror is the owner of or a licensee under the patents.

17.7202 Component Breakout.

17.7202-1 Scope of Paragraph.

{a) This section sets forth guidance for making decisions on
whether or not components should be acquired by the Government
direetly and furnished to an end item contractor as Government-
furnished material, for incorporation in the end item. This
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paragraph, however, does not pertain to all such decisions, but only
to those which deal with whether components that have been inecluded as
contractor-furnished material in a previous procurement of the end
item should be "broken out" from a forthcoming end item procurement
for direct Government purchase. Thus, except as set forth in, this
paragraph does not pertain to the initial Government-furnished
equipment/contractor-furnished equipment decisions that must be made
at the inception of a procurement program.

(b) Parts procured for replenishment are not covered by this
paragraph, but are governed by and Supplement 6, Replenishment Parts
Breakout Program.

{e) This paragraph applies to procurements of weapons systems or
other items of major equipment involving components whose direct
purchase by the Government may result in substantial net cost savings
over the life of the procurement program. Accordingly, it will seldom
be applicable to a procurement of such a system or item of less than
$1,000,000. The term "component", as used in this paragraph, includes
subsystems, assemblies, subassemblies, and other major elements of an
end item, but does not include elements of relatively small annual
purchase value.

17.7202=2 Policy. Whenever it is anticipated that the prime contract
for a weapons system or other major end item will be awarded without
adequate price competition, and the prime contractor is expected to
acquire a compeonent without such competition, it is Department of
Defense poliey to break out that component if:

{a) .substantial net cost savings will probably be achieved; and

{b) such action will not Jjeopardize the quallty, reliability,
performance or timely delivery of the end item.
The desirability of breakout should also be considered (regardless of
whether the prime contract or the component being purchased by the
prime contractor is on the basis of price competition) whenever
substantial net cost savings will result (1) from greater quantity
purchases or (2): from such factors as improved logistics support
through reduction in varieties of spare parts and economies in
operations and training through standardization of design. PErimary
breakout consideration shall be given to those. components of the end
item representing the highest annual procurement costs and offering
the largest potential net savings through breakout.

17.7202-3 Responsibility for Component Breakout Selection, Review and
Decision. The program manager, project manager, project officer,
progran director, or other official responsible for the material
program concerned, supported by a project team (to include the Small
Business Specialist, cognizant engineering, production, logisties,
maintenance and .other appropriate personnel, and the contracting
officer or his designee), shall be responsible for:
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(i) -earmarking as susceptible to breakout those components

potentially conforming to the criteria and policy set forth herein;

(ii) condueting the breakout review and evaluation described in
17.7202-4;

(iii) making the decision whether or not to break out the
component; and '

(iv) preparing records explaining such decisionz in compliance
with 17.7202-5.

17.7202=4 Breakout Guidelines.

{a)} Each decizion on whether or not to break out a compconent
must embrace (1) assessment of the potential risks of degrading the
end item through such contingencies as delayed delivery and reduced
reliability of the component, (2) caleculation of estimated net cost
savings (i.e., estimated purchase savings less any offsetting costs),
and (3) analysis of the technical, operational, logistic and
administrative factors involved. As to each of these, the decision
must be supported by adequate explanatory information, including an
assessment by, and consultation with, the end item contractor when
feasible.

{b) In deciding whether a component should be broken out, the
guidelines set forth below (in the form of questions) should be
considered. Answers will rarely be "positively yes" or "positively
no™ but usually "probably yes" or "probably no", with the degree of
probability governed by the facts of ‘the particular case. The
“decisions will depend largely upon the degree and significance of the
risks to quality performance, reliability and timely delivery of the
end item which would be involved in breakout and upon the estimated
overall cost savings. Where the risks, if any, are acceptable and
breakeout 1ls expected to result in substantial overall cost savings,
the component should be broken out. On the other hand, if such risks
‘are unacceptable, the components should not be broken out.

(1) Are the design of the component {(and the design of the end
item insofar as it will affect the component) sufficiently stable that
further design or engineering effort by the end item contractor in
respect to the component is unlikely to be required?

(2) Is a suitable data package available with rights to use if
for Government procurement? (Note that breakout may be warranted even
though competitive procurement is not possible.)

(3) Can any problems of quality control and reliability of the
component be resolved without requiring effort by the end item

" eontractor?

- (4) 1Is it anticipated that requirements for technical support
{i.e., functions such as development of proposed detailed
specifications; development of test requirements to prove design
adequacy or compliance with design; monitoring tests to assure
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compliance with established requirements; definition of quality
assurance requirements for production of articles; and analysis and

" eorrection of service-revealed deficiencies) heretofore performed by

the end item contractor will be negligible? If not, does the
Govermment have the resources (manpower, technical competence,
facilities, etec.) to provide such support, or can such support be
cbtained from the end item contractor {even though the component is
broken out) or other source?

{(5) Can breakout be accomplished without causing unacceptable
difficulties in logisties support (e g., by jeopardizing requisite
standardization of components)?

{6) Can breakout be accomplished without causing over
fragmentation of the end item that might materially impede
administration, management, and performance of the end item contract
(e.g, by unduly complicating production scheduling or identifying (and
fixing responsibility for) end item failure that may be caused by a
defective component)?

. (7) Can breakout be accomplished without jeopardizing delivery
requirements of the end item?

(8) If a decision is made to break out a component and to
acquire it from a new source, can advance procurement funds be made
available to provide that source any necessary additional lead time?

(g) Is there a source other than the present manufacturer
capable of supplying the component?

(10) Has the component been (or is it known that it is going to
be) purchased directly by the Government as a support item in the
supply system or as GFE in other end items?

(11) Would the financial risks and other responsibilities being
assumed by the prime contractor that will have to be assumed by the

Government if the item is broken out be acceptable?

(12) Will breakout result in substantial net cost savings?
Estimates of probable savings in cost, should be developed for each
case on its own facts, with consideration given to any estimated
offsetting costs such as inereases in the cost of requirements
determination and control, contracting, contract administration, data
package purchase, material inspection, qualification or preproduction
testing, ground support and test equipment, transportation, security,
storage, distribution, and technical support.

(e) If application of the guidelines in (b) above reveals
conditions currently unfavorable to breakout, the feasibility of
eliminating such conditions should be considered. For example, where
adequate technical support is not available from Government resources,
or simllar assistance must be obtained in order to successfully
accomplish breakout, consideration should be given to the procurement
of the necessary services, such as product assurance suitability
servieces, from the end item contractor or other qualified source.
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-.17.7202-5 Records and Review Procedure. = The records of the

purchasing activity shall contain documentation of’:

{a) those components which have been reviewed and determined to
have no potential for breakout; :

{(b) those components which have been reviewed and earmarked as
being susceptible to breakout pursuant to 17.7202-3; and -

_ (e) those components for which a decisicn to breakout has been
made. '
Documentation of these three categories, and for those components ohce
earmarked but no longer considered susceptible to breakout, shall be
signed by the cognizant project manager or other designated offiecial
and reflect the facts and conditions of the case, including any
assessment by the contractor, and the basis for the decision.
Components that have been earmarked for potential breakout shall be

-reviewed well in advance of each successive procurement, with a
decision made as to whether the component will be broken out for the
ensuing procurement. Such reviews, made preferably in the course of
requirements determination, but in any event hefore procurement of the
requirement is initiated, shall be repeated until a final decision on
whether or not to breakout is reached, and shall be documented. When
breakout is delayed or postponed, the documentation shall include a
description of the actions required to accomplish breakout, identify
the activities responsible for =zuch actions, and indicate the fiscal
year when breakout should be effected.

17.7203 Procurement of Parts. ' SR
(a) Any part, subassembly, or component (hereinafter called
part") for military equipment, to be used for replenishment of stock,
repair, or replacement, must be procured s¢o as to assure the requisite
safe, dependable, and effective coperation of the equipment. Where it
.i1s feasible to do so without impairing this assurance, parts should be
procured on a competitive basis, as_in the kind of cases described in
.. {b) below. However, where this assurance can be had only if the parts

~are procured from the original manufacturer of the equipment or his
supplier, the procurement should be restricted accordingly, as in the
kind of cases described in (¢) below. Centrally managed replenishment
parts for military systems and equipment (except replenishment parts
acquired under other specifically defined initial support programs or
acquired through local purchase) are governed by Supplement 6, the
Replenishment Parts Breakout Program.

(b) Parts that are fully identified and can be obtained from a
number of known sources, and parts for which fully adequate
manufacturing drawings and any other needed data are available with
the right to use for procurement purposes {or can be made so available
in keeping with the policies in FAR Part 27 are to be procured on a
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competitive basis. In general, such parts are of a standard design
configuration. They include individual items that are susceptible of
separate acquisition, such as resistors, transformers, generators,
spark plugs, electron tubes, or other parts having commercial
equivalents.

{(¢) Parts not within the scope of (b) above generally should be
procured (either directly or indirectly) only from sources that have
satisfactorily manufactured or furnished such parts in the past,
unless fully adequate data (including any necessary data developed at
private expense), test results, and quality assurance procedures, are
available with the right to use for procurement purposes (or can
reasonably be made so available in keeping with the policies in FAR
Part 27 to assure the requisite reliability and interchangeability of
the parts, and acquisition on a competitive basis would be consistent
with the assurance described in (a) above. In assessing this
assurance, the nature and function of the equipment of which the part
is needed should be considered. Paris qualifying under this criteria
are normally Sole source or source controlled parts (see MILSTD 100)
which exelusively provide the performance, installation and
interchangeability characteristies required for specific critical
applications. To illustrate, acceptable tolerances for a commercial
television part may be far less stringent than those for a comparable
military radar part, permitting competitive contracting for the former
but not for the latter. The exacting performance reguirements of
specially designed military equipment may demand that parts be closely
controlled and have proven capabilities of precise integration with
the system in which they operate, to a degree that precludes the use
of even apparently identical parts from new sources, since the
*functioning of the whole may depend on latent characteristics of each
part which are not definitely known.

(d) When an award is made to a source that has not prev10usly
produced the item, the cognizant Government inspection activity and
the appropriate contract administration office should be notified by
the contracting office that the contractor will be producing the item
for the first time.

(e) Limitations on Price Increases.

(1) Except as provided in (2) below, the contractlng officer |
shall not purchase or agree to a price for any. centrally managed spare
or replacement part, on a sole source basis, when the price of such |
part has increased by 25 percent or more at any time within the most
recent i12-month period.

(2) The purchase of such part is permitted notw1thstand1ng a I
price increase of 25 percent or more provided the contracting officer
certifies in writing to the head of a contracting activity before the
purchase is made that:
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(1) The contracting officer has evaluated the price of such part

and ‘concluded that the price increase is fair and reasonable, or
{1i) The national security interests of the United States require
that such part be purchased despite the price increase.

(3) If necessary to implement this paragraph (e), contracting
officers may reguire that vendors supply price and quantity data for
any government orders issued within the most recent 12 months for the
spare or replacement part as part of their response to a solicitation.

{Y4) The fact that a particular price has not increased by
‘25 percent in no way relieves the contracting officer of the
responsibility for .obtaining a fair and reasonable price.

17.7208 Identification of Sources of Supply. '

(a) 10 U.S.C. 2384(a) requires that, whenever practicable, each
contract requiring the delivery of supplies shall require that the
contractor identify:

- (1) the actual manufacturer or producer of the item or of all
sources of supply of the contractor for that item;

(2} the national stock number of the item (if there is such a
number), and the identification number of the actual manufacturer or
producer of the item or of each scurce of supply of the contractor for
the item; and

(3) the source of any technical data delivered under the
contract. : _

This enables contracting officers to obtain sufficient information to
allow solicitation of all. actual manufacturer(s) of end items, parts,
subassemblies and/or components, thereby allowing for enhancing
competition and avoiding payment where no significant value is added
by dealers, distributors and manufacturers other than the agtual
manufacturer.

. - {b) The contracting officer shall include the clauses at 52.217-
7270 in all supply contracts except when:

(1) The contracting officer already has the information required
by this clause (for example, the information was obtained as part of
the offer or under other acquisitions);

{(2) The contract is for subsistence, clothing or textiles,
fuels, or supplies purchased and used outside the United States; or

. (3) The contracting officer determines that it would not be
practicable to require the contractor to provide the information.

{(c) The contracting officer may include the clause at 52.217-
7270 in service contracts requiring the delivery of supplies when .
appropriate. L
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AF ACQUISITION CIRCULAR (AFAC) 85-14%

REVISED AIR FORCE TECHNICAL DATA RIGHTS POLICY

Subject: AF acquisition circular (AFAC) 85-18, section A —
AFFARS changes

1. This AFAC is issued pursuant to the authority of AFR 5-
10. All material published in this AFAC is effective upon
receipt. The item in this AFAC shall remain in effect until
specifically cancelled or incorporated lnt.o a subsequent
AFAC.

2. Item Al - expiration of hlmted/ratncted rights.

A. AF/RDC policy letter 84-12, rights in technical data
and computer software, 5 May 84, is hereby superseded by
establishing AFFARS section 27.490 and & clause at
AFFARS 52.227-9000 (formerly subparagraph (B)X5) to
DFARS 52.227-7013).

B. AFFARS part 27 is hereby established and the follow-
ing section included:

"“27.490 Expiration of limited/r&ltrictEd rights,
27.490-1 policy.

(A) It is Air Force policy to use the competitive market
and negotiation.process to obtain rights in data to permit
follow-on acquisition of items and modifications at fair and
reasonable prices.

(B) Contractors retaining perpetually exciusive propri-
etary rights has been identified as being detrimental to
achievernent of fair and reasonable prices and a sound
defense industrial base. The Secretary of Defense, on 20
August 1983, granted a deviation to DAR and tasked the
departments to negotiate in new contracts firm dates after
which the government would receive unrestricted use of
data. The Seeretary of the Air Force asked that the clause at
52.227-5000 be used to implement that direction. The pur-
pose of this clause is to facilitate breakout and development
of competitive sources for manufacturé and modification of
production items or any component, module, assembly or
part thereof,

(C) Proper implementation of this pohcy requires com-
trdcting activities to focus their attention cn data rights
issues throughout all phases of ar acquisition program. Air
Force contracting activities shall ~

(1) Develop business sirategies that provide the govern-
ment with maximum opportunity and least cost for break-
ing out and competitively acquiring the manuficture and
modification of Air Force items, including components,
modules, assemblies and parts thereof;

(2) Use predetermination of rights in technmical data

- procedures to the maximum extent practicable (see

DFARS 27.403-2(d} ); and

(3) Challenge all questionable contractor proprietary
claims in technical data and computer software

27.490-2 Procedures,
(A) Contracting officers shall include the clause at 52.227-

3000 in solicitations and contracts for programs anticipating .

the acquisition of supplies and equipment that will require
significant numbers of spare parts or large expenditures of
funds for spare parts. This threshold is deficed as any
program anticipating life cycle spare parts requirements of
$500,000 or more. The clause shall not nermally be included
in solicitations and contracts for foreign military sales or
prior to a program entering inte full scale engineering

development {(FSED). The clause shail be inciuded in solici-
tations and contracts for programs in FSED and production.

{B) The clause may be mplemented as a separate con-
tract line item.

{C) The clause shall be tailored as follows to match
acquisition objectives and circumstances:

(1) Contracting officers may negotiate diﬂerent time

periods for different techinical data and computer software.

(i) This period shall balance contractor economic in-
terests in the data with the government's need for using
competition to achieve reasonable sparts prices and an
enhanced defense industrial base.

(ii) For most items, components, processes and comput-
er software, this pariod shouid be less than five years.
However, where the coniractor can substantiate that cer-
tain technology requires a longer period of protection, a
coatracting officer may negotiate a period that shall not
exceed seven years. In exceptional circumstances, HQ
AFSC/PK, HQ AFLC/PM or, for other commands and
agencies, HQ USAF/RDC may approve equitable periods
that exceed seven years.

{2) Contracting officers may order data pertaining to item
configurations that have been previously delivered as well
as currently being produced.

(3) Contracting officers may not require an offeror, as a
condition for obtaining a contract, to provide technical data
pertaining to the design, development, and manufacture of
existing commercial products or processes unless such data
is necessary for the government to operate or maintain the
product or use the process if obtained as an element of

performance under a contract. However, contracting offi-

cers may negotiate to cbtain this technical data and comput-
er software with the right (e.g., unlimited, license) to use and
disclose it at a specified point in time (see DFARS 27.403-
2f). Likewise, a contractor’s willingness to provide such
data and rights may be evaluated as part of a source
selection.

(1) Existing commercial products and processes are
iterns, components, processes and computer software that
were developed at private expense and are sold, licensed
or leased, or are intended for sale, license, or lease in
substantial quantities to the general public based upon
established catalog or market prices.

(11) Therefore, upon request by an offeror or contrac-
tor, contracting officers may exempt from this provision:
{A) technical data pertaining to the design, development,
manufacture or reproduction of existing commercial
items, components, processes or computer software in
which the government would otherwise obtain limited
rights under DFARS 52.227-7013(B)2), and (B) existing
commercial computer software in which the government
would otherwise obtain restricted rights ander DFARS
52.227-7013(B)X3). This exemption shall be made in accord-
ance with instructions at 27.490-2(c)4).

{4) Contracting officers may exempt from this clause the
technical data and computer software described at 27.450-
2(cX3) provided that —

(1) The offeror or contractor agrees to substantiate,
upen government inquiry, that the subject items, compo-

oZad 5



nents, processes and computer software were developed
at private expense, as defined by this subparagraph. “De-
veloped” means brought to the point of practical applica-
tion. To he considered developed, an item or component
must have been constructed, a process practiced, and
cornputer software used, and in each case must have been
tested to the extent necessary to determine that it is
capable of accomplishing the practical purpese for which
it was developed. When an item, component, process or
computer software does not meet these criteria, individ-
ual com ts thereof that do shall be considered to

" have been developed. “At private expense” means that
completed development (100%) was accomplished with-
out direct government payment, at a time when no gov-
ernment contract required performance of the develop-
ment effort, and was not developed as a necessary part of
performing a government coutract;

(11) The offeror or contractor agrees to substantiate,
upon government inquiry and consistent with FAR 15.804-
3{c), that the subject items, components, proceses and
computer software are soid, licensed, or leased, or are
intended for sale, license, or lease in substantial quantities
to the generali public based upon established catalog or
market prices. Exampies of evidence which an offeror or
contractor may submit are marketing expenses, sales
offers and-sales records; '

(III) The offeror or contractor agrees to: (a) notify the
government when the subject items, comporents, pro-
cesses and computer software no longer meet the test of
FAR 15.804-3(C), are no longer intended for commercial
sale, or in the event of a business failure on the part of the
company supplying them and (b) upon government place-
ment of an order within a specified time period after
notification, provide the government with technical data
and computer software, plus the rights given by this
provision, to allow the government to competitively re-
procure an equivalent replacement, as defined by this
subparagraph. An “equivalent replacement” is one that
assures that continued safe, dependable, and effective
operation of its pertinent end item and does not require
any modification of such end item in order to substitute
this equivalent replacement; and

(IV) The exemption is only from 52.227-9000 and the
government retains the rights in data and software speci-
fied in DFARS 52.227-7013 or, if applicabie, any. greater
rights afforded by a negotiated agreement.

{5) Other modifications and waiver of 52.227-9000 may be
approved by AFSC/CC, AFLC/CC and, for cther commands
and agencies, HQ USAF; provided steps have been taken to
avoid contractor abuse of data rights and to eliminate
excessive spare parts prices. Examples of such steps are
requiring the contractor to provide muitiple sourcing for
companents and parts, use of technical assistance or licens-
ing agreementa, use of breakout, and predetermination of
proprietary rights.”

ITEM A2. Expiration of limited/restricted rights clause.
Add the following to AFFARS Part 52:

#52.227-9000 Expiration of Limited/Restricted Rights. As
prescribed at 27.490-2, insert the following clause in solicita-
tions and contracts. ’

Expiration of limited/restricted rights (APR 85)

Notwithstanding any other provision of this contract, it is
the intent of both the government and contractor that *
months after the first delivery of production items under
this contract, the government shall have unlimited rights as
defined in paragraph {(A) of the rights in technical data and
computer software clause included in this contract, in all
technical data and computer software used by the contrac-
tor, including subcontractors and suppliers at any tier, in ail
phases of the development and manufacture of production
items including, but net limited to, all cornponents, modules,
assemblies or parts thereof. For the purposes of this clause,
the government shall have the right at any time during the
performance of this contract or within three (3) years after
either acceptance of all items (other than data or computer
software) to be delivered under this contract or termination
of this contract, to direct the contractor to deliver all
technical data and computer software, in a format pre-
scribed by the contracting officer, necessary to reprocure
from another comtractor(s) either an entire production item
or any component, module, assembly or part thereof, in a
configuration specified by the contracting officer. When the
contracting officer directs delivery of technical data and
computer software under this clause, to the extent not
otherwise previously compensated for delivery of such data
and software, the contractor shall be compensated for con-
verting the technical data and computer software into the
prescribed form, for reproduction and delivery.

* Contracting officers shall insert the number of months in ac-
cordance with 27.490-2(C)"
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'DEPARTMENT OF THE NAVY
HEADQUARTERS NAVAL MATERIAL COMMAND
: WASHINGTON, D.C. 20:_380

= PE"LD GEFEH TG
0z212c

3 ' SEP 138
Chief of Naval Material 2% )

Subj: IMPLEMENTATION OF AN ADVANCE CHANGE TO THE NAVY
ACQUISITION REGULATION SUPPLEMENT (NARSUP)

Ref: (a) NAVMAT 1ltr 4200 0212C of 02 July 1884
(b) NKAVMAT 1tr 0212C/PD of 07 May 1984

Encl: (1) Revised clause entitled "Acquisition of Unlimited
Rights in Technical Data and Computer Software"

1. As I indicated in reference (a), I have taken a hard loock
©. at the technical data clause implemented by reference (b}.

2. Accordingly, enclosure (1) is provided for immediate
implementation. The Contracting Officer is authorized to
include this clause in design, development and initial
production contracts when the use of the clause is considered
to be cost effective -and otherwise is in the best interests of
the Government. With the—approval of the Chief of Ccntractlng

ffice, the Contracfing Officer may extend the times for
submission of clear and convincing evidence and for price -
proposals by up to 90 days. Any other variances from the
clause ghall be cons;dered a dev1atlcn reculrlng MAT 02
approval. :

3. A determination by the Contracting Officer not to include
the clause shall be documented. The basis for such a
determination shall be fully addressed in any pre-negotiation
business clearance prepared for higher level approval.

4. P’=ase be advised that encloswve (1) is an interim anprcach B
pending incorperation in the DecD FAR Supplement.
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ACQUISITION OF INLIMITED RIGITS TN
TECHNICAL DATA AND COMPUTER SOSTWRARE

(=} Pursuant to the provisions "Predetermination of Rights in Technical Data®
arxi “"Identification of Restricted Rights Computer Software" included in the
solicitation preceding this contract, the Contractor has identified (listed)
in Attachment l:

(1) =all technical data, including technical data cobtained from
subcontractors, that will be delivered with limited rights and cormuter
software, including software cbtained from subceontractors, that will be
delivered with restricted rights in accordance with the terms of the "Rights
in Technical Data and Computer Scoftware" clause of this contract; and

{2} the not-to—exceed ceiling price for the Government to acquire
unlimited rights in each item of such data and software.

This identification need not be made a2s to technical data which relates to
standard cormercial items which are manufactured by mere than one source of
surply or to computer software sold in substantial quantities to the general
panlic. Such identification in Attachment 1 does not mean that the Government
coneiders any such data or software to come within the definitions of limited
rights technical data or restricted rights computer software.

{b} The Contractor agrees that, without the prior written consent of the
Contracting Officer, it will not use in the design, develcopment or production
of or incorporate in any end item being designed, developed or produced under
this contract, any item, component, or process developed. at rrivate expease or
any cozputer software developed at private expense, if the technical data
pertaining to such item, component or process, or the privately develcoped
coputer software, is reguired to be delivered under this contract, will be
delivered with limited or restricted rignts and is not listed in Attachment
1. Such consent and listing are not required with respect to standard
commercial items which are manufactured by more than one source of supdly or
to coowuter software sold in substantial cuantities to the general public.

(c) Any recuest for consent in paragragh (b) above shall include, as a
minimm, alternzatives to the use of such item, comonent, process or computer
softwere, and a ceiling price offer to sell to the Govermment with unlimited
rights the technical data pertaining to such item, cormonent Or process and
the privately developed computer softwaere. Upca the consent of the
Contracting Officer, Attachment 1 will be amended to add each item for which
consent is granted. '

{d) The Contractor agrees that any technical data or computer software
required to be delivered under this contract for the design, development or
rroduction of any end iten being designed, developed or produced under this
contract will be acquired by the Government with unlimited rights, unless such
technical data or computer software has been listed in Attachment 1.
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{e) The Contractor grants to the Government options to acquire each item of
technical data listed in Attachment 1 subject to the "Rights in Technical Data
Specific Acqu151t1c>n“ clause of this contract and each item of computer
software listed in Attachment 1 with unlimited rights at a price not to exceed
the ceiling price specified in Attachment 1 for each item. The Contracting
fficer may, by giving written notice to the Contractor, exercise the cpticns
at any time, and from time to time, until final payment under this contract.

(£) (1) Within sixty (60) days after executicn of this contract and after
each amendment of Attachment 1, the Contractor agrees to provide for each item
listed in Attachment 1 or added to Attachment 1 clear and convincing evidence
that each item of technical data. p&talns to an item, comoonent or Frocess
developed at private expense and that each item of computer softwere was
developes at private expense; and
(2} within thirty (30) days after a written request by the Contracting

£ficer, the Contractor agrees to submit a firm fixed price rroposzl for each
item listed in Attachment 1 and to enter into good faith negotlatlo'zs to
es..abllsh fair and reaso-:able prlce for each item. -

In the event of a failure to agree on a price for each item, the .,o-:tractmg
Cliicer may, with the abp-'ova.l of the Head of the Contracting Act:l.v:Lty.
determine 2 reasonable price, subject to an appeal by the Contractor in
accordznce with the "Disputes" clause of this. contract. :

{g)  Upon exercise of any option under this clause, the Government may
imediately cancel, ignore, obliterate, erase or ctherwise remove any legend
restricting the Government's rights to use, disseminate or disclose the items
for which the option is exercised.
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APPENDIX 2

MODEL DIRECT LICENSING CLAUSE

There is a wide divergence of opinion on the exact form that a
direct licemsing clause should take. The Study Group received
exteﬁsive comments on the model clause_contained in the draft
version of this report.. This attachment contains a model clause
that recognizes industry concerﬁs as balanced against those of
Governmeﬁt commentators. The Study Group offers this ciause as a
baseline only. Specific clauses _ﬁee& to be developed and
tailored to specific acquisitions. We do not believe that there
can be a standard clause, but offer this as a model that could be
incorporaﬁed in the DOD FAR SUP along with the oﬁher changes we

have proposed.

23/




-~ MODEL CLAUSE -

52.227-70XX AGREEMENT TO LICENSE AND ASSIST DESIGNATED PARTIES
~ T0 USE TECHNICAL DATA FOR SPARE PARTS MANUFACTURING. As

prescribed at 27.412(w), insert the following clause:

AGREEMENT TO LICENSE AND ASSIST DESIGNATED  PARTIES TO USE

TECHNICAL DATA FOR- SPARE PARTS MANUFACTURING ( 1384)

(a) The Government shall have the option right to direct
the contractor to grant non-exclusive licenses and 'provide
necessary technical assistance to other willing and gualified
manufacturers for the pufpose of establishing competing sources
of supply for replenishment spare parts. |

(b) Exercise of this right will be by modification to this
contract any time up to - Yyears after.the end of the periocd of
performance. The option right to direct 1license rights and
technical assistance applies to:

(1) Anf limited rights technical data related to spare
parts required in the performance of this contract, except that
excluded in paragraph {(c). The not-to-exceed prices (flat fee
~and paid up royalﬁy free license fee) and delivery times in the
contract schedule apply.

(2) Technical =assistance necessary to help another
source to manufacture spare parts for any item or component

produced under this contract, except those excluded in paragraph
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{c). The not-to-exceed p;ices and delivery times cited in the
contract echedule apply.
(¢) Bxeclusions: The following are excluded from the

operation of this clause: | |

(1) ZItems sold in substantial guantities to the publiec
or interchangeable items manufactured by two or more competing
suppliers, | |

(2) Items alxeedy under license to third parties.

(3) Data which the contractor is 1legally precluded
from licensing. | : |

(4) Description of Other Technical Data Excluded

(i) (Include any other -

(i) negotiated itqns)
(dy The not-to-exceed prices stated in pazagraph (b) may be
adjusted in accordance with paragraph (e) and (g) if:

(1) The Government does not acquire direct 1license
rights of the scope indicated.

(2) The.Gave:neent acquires direct license rights and
technicel assistance for less than the £full number o¢f items,
components or processes for which the price is established,

(3) The contractor is unable to substantiate that
pertinent items, components or processes are subject to limited
rights.

(e) Exercise of Option.

(1) When the Government desizes to exercise the above

option, it will notiff the centrectc: in writing of the direet

license zights data or tachnical assistance desired, iacluding
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the extent. of and the desired terms' and condiﬁions of any
license. The contractor will perform within the delivery period
specified, without waiting for completion of final price
negotiations or any appeal.

| (2) When technical assistance is to be furnished to a
licensee, any agreement reached will be subject to Government
review, .

(3) Within | days after receipt of order, the
contractor will furnish a pricing proposal, to establish the
final price for the license rights and technical assistance in
paragraph (b). Technical assistance concerning particular items,
components or processes should normally be separately priced.
Normally, a price for direct license rights for the contract
requirements should include a flat sum, a2 royalty rate and a
maximun royalty sum. The flat sum will be paid when the licensee
produces the item or component or demonstrates the process in an
acceptable fashion. The £lat sum will include the cost for
furnishing such data or technical assistance. After the flat sum
and royalties total the maximum royalty sum, thelGovernment shall
have an indefinite, paid-up, royalty free license.

(f) The essence of this option clause 1is to give the
Government the ability to transfer Vtechnology within the time
.period necessary to meet schedules and before the technology
becomes obsolete. The tiﬁe spent during the pendency of
conventional appeals may effectively deprive the Government of

the benefits o¢f this option. Accordingly:
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(1) The contractor shall promptly furnish technieal
data and technical assistance according to the terms of any order
entered under paragraph (e).

(2) Appeals may be filed under the Disputes clause at
the time of the entry of the order.

(g) Subcentract provisions:

(1) This clause, in its entirety, shall be included in
all hardware subcontracts of any tier, unless excused in writing
by the contracting officer; this clause does not apply to any.
items excluded in paragraph (c).

(2) The word "“contractor™ appearing in_ this clause
includes "subcontractors® unless otherwise indicated.

(3) The Government may negotiate any regquest for
greater rights directly with a subcontractor. The prime
contractor consents to ?he processing of an appeal by any
subcontractor of any tier in the name of the prime contractor
under the Disputes clause from any decision of the contracting
officexr concerning rights in technical data. Costs of the appeai
are the responsibility of the subcontractor.

(4) The contractor shall use its best efforts to
negotiate the provisions of this clause into subcontracts and
resolve any and all problems zelating %o identification, pricing
wnd submission of data.

(h) In any fallow-cn contruct awarded to the contracﬁor for

this system, tle <ountracktor agrees:
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(1) To accept éeéhnical'data provisions that grant the
Government the same rights in technical data and options as are
granted in this clause.

(2) Not to assert any right adverse to the Government

that would not have been asserted under this clause. .
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- CHANGES TO SUBPART 27.4 -

Following are changes needed to DOD FAR SUP Subpart 27.4 teo
implement the model clause for direct licensing. All changes are

in addition to those proposed in Appgndix 1.

| __ ) /

27.403;3(g) Licensing,. The anvernment' is preclpded* from
using limited rights data for competiiive acquisition of ;pare
parts without the wriﬁten.pe:miésioh cf the party furnishing.gséh‘
technical data. Buying unlimited rights to this data cﬁn be
prohibitively expensive and is not élwé?s iﬂ'thé long-term best
interests of eithei the Goverﬁment or industry. A middle ground
exists in acquiring rights to licensing. Through this negotiated
procedure, DOD can acguire Government rights to have other
contractors produce spare parts or can reguire a contractor to
directly 1license ancther contractor or contractors. The
preferred method is direct licensing. In return for this right
the Government pays a fair price for the license., Contracting
Qfficers may include a clause in scolicitations and contracts to
acquire optional license rights. [:The ‘model clause at
52.227-70%XX, Agreement to License and Assist Designated Parties
to Use Technical Data for Spare Parts Manufacturing, should be
adapted to meet specific circumstances:] License rights shall
not be obtained for items sold in substantial gquaitities to the

publiec, interchangeable items manufactured by twe o©or more

competing suppliers or items already under license to third
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parties. In determining whether to negotiate license rights or
the amount :o be paid for license rights COnEracting officers
should consider as a minimum the following factors: | »

(1) fThe beriefit estimated to be received.

(2) Any detriment to a éompetitive advantage (in terés of
potential for future business, whether ccmmerciali or
deernmental) 'suffered by the‘.cont:actor as .a result oéxhyhe
acquisition. | |

| (3) The degree to which the «contractor's original

iavesiment in the pertirent item, compenent or process has been

recouped.

[:27.412(w) The contracting officer shall insert the clause
at 52.227-70XX, Agreement to License and Assist Designated
Parties to Use Technical Data for Spare Parts Manufacturing, in

solicitations and contracts in accordance with 27.403-3(g):]

-
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DEPARTMENT OF DEFENSE
48 CFR Parts 227 and 252

Department of Defense Federal
Acquisitiont Regulation sUpphmom;
Technical Data

AGENCY: Department of Defense (DoD].

ACTION: Propased nile and raquest for
comment.

suMmARY: DoD FAR Supplement
Subpart 227.4 and related clauses in
DFARS Part 252 are being ravised to
comply with Pub. L. 98=525, the Defense

Procurement Reform Act, 1984, and Pub.

L. 98-577, tha Small Business and
Federal Procurement Competition
Enhancement Act. The coverage has
now been finalized by the DAR Council
and is being published as a proposed
rule for public comment.

© DATE: Written comments on this

proposed rule must be received by
October 8, 1985, Please cite DAR Case
84-187 in all correspondence on this
subject.

ADDRESE: Interested parties should
submit written comments te: Defense
Acguigition Regulatory Council, ATTN:
Executive Secretary. DASD{P-DARS)
c/o QUSCRE(MARS) Room 3D139
Pentagon, Washington, D.C. 203013062
FOR FURTHER INFORMATION CONTACT:
Charles W. Lloyd, Executive Secretary,
DAR Council DASD{P-DARS} ¢fo
QOUSDRE{M&RS), Room 3D139
Pentagon, Washington. D.C. 2030‘1—3001
Telephone {202) 697-7268. .
SUPPLEMENTARY INFORMATION: The.
proposed coverage consists of & _
complets rewrite of DFARS Subpart -
227 4 to accommodate language in Pub.
L. 98-525, the Defense Procurement -
Refoim Act, Pub. L. 98-577, the Small
Business and Federal Procurement-
Competition Enhancement Act. Malor
thanges ars as follows:

a, The coverage has been reorganized
to group related topics closer together
and to clarify the regulation. =

b. The phrase ‘developed at privata
expense” has been defined. This

definition establishes the legitimate
proprietary interest of the contracling
parties as required by Sectioa 2320 of
Pub.L. 98-525.

c. The Definiticn of "limited rights”
has been revised to clarify the
Government's tight to have an
independent third party review limited
rights technical data for the
Government.

d. New coverage has been added
defining license nghts and implementing
guidance on the acquisition of license
rights and directed licensing of
technology. Related clauses have been
added and revised.

¢. The policy in Public Law 98-525,
Section 1202(8) has been implemented.

f. New coverage has been added
concerning the expiration of limited
rights legends and the use of options o
acquire rights in technical data.

g The coverage on computer software
has been merged into the coverage on
technical data where appropriats.

h. The “predetermination of rights in
technical data" procedures have been
revised and renamed “prenatification of
rights in technical data and computer
software,”

Regulatory Flexibility Act

The proposed change to DFARS
Subpart 227.4 appears not to have a
significant economic impacton a
substantial number of small entities
under the Regulatory Flexibility Act (3
U.5.C, 601 st seq.) because it imposes no
new requirements which would require
such entities to change their business
practices, incur additional costs or
otherwise affect their competitive
position. The rule does not contain
information collection requiremenis
wkhich require approval of OMB under 44
U.5.C. 3501 et seq.

List of Subjects in 48 CFR Parts 227 and
252

Government procurement.
Cwan L. Green, :
Acting Executive Sscretary, Defense
Acguisition, Regulatory Council.
Thereforw, it {a proposed that 48 CFR
Parts 227 and 252 be amended as
follows: ‘

PART 227—PATENTS, DATA AND
COPYRIGHTS

1. The authority cit_aﬁbn for 48 CFR
Part 227 continues ta read as follows:

Autherity: § U.8.C. 301. 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Suppiement

| 2.301.

2. Subpart 227.4, consisting of sections
227.470 through 227.480, is revised lo
read as follows: _
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Subpart 227.4~fights in Dataand ' Sucﬁ rights are governed by the terms of  and was not developed as a part of
Copyrights the GSA contracts, performing a Government contract. The
Sec. word “developed”, as used in the phrase

227470 Scope of subpart.

227471 Definitions

227.472 Policy. :

2274721 Rights in technical data and
computer software.

227.473 Procedures for technical data and
computer software, )

227.473-1 ldentification of limited rights in
technical data and restricted rights in
computer software.

227.473-2 Obtaining rights in technical data
and computer software.

2274733 Other technical data procedures.

227.473-4 Other computer software
procedures,

227474 Delivery of technicai data.

* 227.474-1 Data requirements.
#227.474-2 Deferred delivery and deferred

ordering, ‘

227.474-3 Technical data certifications.

227.474-4 identification of technical data.

227.474-8 Technical data-—withholding of
payment.

227.474-8 Warranties of technical data,

227474-7 Delivery of technical data to
foreign governments.

227.475 Coatracts for acquisition of speciai -
worka.

227.478 Cantracts for acquisition of existing
works.

227.477 Contracts miting Government's
right of publication for sale to the general
public. :

227478 Architect-Engineer and construction '

contracts.

227.478-1 General

227.478-2 Acquisition and use of pians,
specifications, and drawings.

227.478-3  Contracts for construction
supplies and research and development
work. ;

227.478-4 Mixed contracts.

227478-5 Approval of restricted designs.

227.479 Copyrights,

227.480 Rights in technical data and
software developed under the Small
Business [nnovation Research Program
(SBIR Program).

Subpart 227.4—Aights in Data and
Copyrights .

227.470 Scope of subpart,

{a) Thia subpart sets forth Department
of Defense policies and procedures and
prescribes solicitation provisions and
contract clauses concerning rights in
technical data. other data, computer
software, and copyrights as well as
requirements for the acquisition of
technical data and computer software,
This subpart alse sets forth policies and
procedures and prescribes solicitation
provigions and contract clauses
concerning data, copyrights, and
restricted designs unique to the
acquisition of constructiont and
architect-engineer services.

(b) This subpart does not encompass
rights in computer software acquired
under GSA ADP schedule contracts.

227.471 Definitions.

“Commercial computer software”, as
used in this subpart, means computer
software which is used regulatly for
other than Government purposes and is-
sold, licensed, or leased in significant
quantities to the general public at
established market or catalog prices.

"Computer”, ag-used in this subpart,
means a data processing device capable
of accepting data, performing prescribed
operations on the data, and supplying
the resuits of these operations; for
example, a device that operates on
discrete data by performing arithmetic
and logic process on the data, ora

device that operates on analog data by -

ﬂerforming physical processes on the
ata.

“Computer data base”, as used in this
subpart, means a collection of data ina
form capable of being processed and
operated on by a computer.

“Computer program”, as uzed in this
subpart, means & series of instructions
or statements in a form acceptable to a
computer, designed to cause the
coemputer to execute an gperation or
operations. Computer programs include
operating systems, assemblers,
compilers, interpreters, data
management systems, utility programs,
sort-merge programs, and ADPE
maintenance/diagnostic programs, as
well ae applications programsa such as
payroll, inventory control, and
engineering analysis programs.
Computer programs may be either
machine-dependent or machine-
independent, and may be general-
purpose in nature or be designed to
satisfy the requirements of a particular
user, :

“Computer software”, as used in thia
subpart, means computer programs and
computer data bases.

“Camputer software documentation”,
as used in this subpart, means technical
data, including computer listings and
printouts, in human-readable form
which: (a) Documents the deaign or
details of computer scftware, {b}
explains the capabilities of the software,
or {c) provides operating instructions for
using the software to obtain desired
results from a computer.

“Data”, as used in this subpart, means
tecorded Information regardless of the
form or method of recording.

“Developed at private expenze”, as
used in this subpart, means that
completed development was
accomplished without direct
Government payment, at a time whez no
Government contract required
performance of the development effort,

“developed at private expense”, means
brought to the point of practical
application; i.e., to be considered
“developed” an item or compenent must
have been constructed, & process
practiced, or computer software used,
and in each case it must have been
tested so 43 to clearly demonstrate that
it performs the objective for which it
was developed. When, in applying these
criteria, an item. component, process or
software package does not meet the test
because the entire item, component,
process, or software package was not
developed at private expense, separate
elements thereof which do meet the
criterfa will be considered to have been
developed at private expense. Further,
in applying the foragoing criteria, when
an item, component, process or
computer software which has been
developed at private expense is
modified or revised to meet Government
requirements specified in a contract,
modification of the item, component,
process or computer software shall not
be considered to have been developed
at private expense.

“License rights”, (a) as used in section
227.481, i.e., SBIR program contracts,
means rights to use, duplicate, or
disclose technical data or computer
software, in whole or in part and in any
manner, for Government purposes only,
and to have or permit others to do so for
Government purposes only; and

{b) as used elsewhere in this subpart,
means rights of the Government to use,
duplicate, or disclose, in whole or in
part and in any manner, for purposes
stated in the contract or in a separate
licensing agreement, technical data
furnished with limited rights and
computer software furnished with
restricted rights, and to have or permit
others to use such technical data or
computer software on behalf of the
Government for such purposes.

“Limited rights", {a) as used in
section 227.481, i.e., SBIR program
contracts, means rights to use, duplicate,
or disclose technical data, in whole or in
part, by or for the Government, with the
express limitation that such technical
data shall not, without the written
permission of the party furnishing such
technical data. be: (1} Released or
disclosed in whole or in part outside the
Government, (2) used in whole ot in part
by the Government for manufacture, or
in the case of computer software
documentation, for preparing the same
or similar computer scftware, or {3) used
by & party ather than the Government;
and
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(b) as used elsewhere in this subpart,
means rights to use, duplicate, or .
disclose technical dats in whole or in
part, by or for the Government, with the
express limitation that such technical
data shall not. without the written
permission of the party furnishing such
technical data, be: (1} Released or
disclosed in whole or in part cutside tha
Government, (2] used in whole or in part
by the Government for manufacture, or
in the case of computer software :
documentation, for reproduction of the
computer software, or (3} used by a
party other than the Government, except
for:

(i) Emergency repair or overhaul
wark, by or for the Government, where
the item or process concerned is not
otherwise reasonably available to
enable timely performancs of the work,
provided, that the releass or disclosure
thersof outside the Government shail be
made subject to a prohibition againat
further use, release, or disclosure;.

(ii} Release to a foreign government,
an the interest of the United States may
require, only for information ar
* evaluation within such government or
for emergency repair or overhaul work
by or for such government under the
conditions of paragraph (b}{1) above: or

(ili} Releass to a contractor retained
by thes Government to review technical
data, provided that the release or
disclosure thersof shail be subject to a
prohibition against further use, release,
or disclosure, ’

“Restricted rights”, as used in this
subpart, means rights that apply only to
computer software, and include, as a
minimum, the right {o

(a) Use computer software with the
computer for which or with which it was
acquired, including use at any
Government inatallation into which the
computer may be transferred by the
Gavernment;

{b} Use computer software with a
backup computer if the compuier for
which or with which it was acquired is
inoperative;

{c) Copy computer programs for
safekeeping (archives) or backup
purposes; and

(d} Modify computer software, or
combine it with ather software, subject
to the provisions that those portiona of
the derivative software incorporating
restricted rights software are subject to
the same resiricted rights.

In addition, restricted rights include any
other specific rights not inconaistant
with the minimum rights in paragrapha
(2] to (d) above that ars listed or
described in & contract or in & license
agreement made a part of a contract.

*Technical data”. as used in this
subpart, means recorded information,
regardless of the form or method of
recording, of a acientific or technical
nature. Technical data includes
computer software docurnentation, but
does not include computer software or
financial, administrative, cost, pricing or
management data, or other information
incidental to contract administration,

“Unlimited rights”, as used in this
subpart, means rights to use, duplicate,
or disclose technical data or computer
software, in whole or in part, in any
manner and for any purpose
whatsoever, and to have or permit
others to do so. '

*Unpublished”, as used in this
subpart, means that which has not been
released to the public nor furnished to
others without restriction on further use
or disclosure. For the purposs of this
definition, delivery of iimited rights
technicai data to or for the Government
under a contract does not, in itaself,
constitute release to the public.

227.472 Policy.

{a] The Department of Defense shall
acquire only such technical data and
computer softwars and rights therein as
are essential to meet the Government's
missions, including the interest of the
United States in increasing competition
and lowering costs by developing and
locating alternative sources of supply
and manufacture, '

[b} Consistent with secton 1202(8} of
Pub. L. 98-525, the Department of
Defense shail not require an offeror, as a
condition for obtaining a contract, to
provide technical data pertaining to the
design, development, or manufacturs of
existing products or processes
developed at private expense and
offered or to be offered for sale, license,
or legse in substantial quantities to the
public at established catalog or market
prices; unless such data is necessary for
thie Government to operate or maintain
the product or use the process if
obtained as an element of performance

under a contract. However, contracting
officers may negotiate to obtain such

technical data with the right to
disciosure and use it if acquisition of the
technical data would be advantageous’
to the Government. Likewise, an

_offeror's willingness to-provide this

technical data. along with appropriate
rights, may be evaluated as part of a
source selection. .

(¢) There are many purposes for
acquiring technical data or computer
sdftware and the rights therein.
Examples of purposes for which the
righta to technicai data or computer
software may be used are: development
of new sources for existing weapon

systems, competitive reprocurement.
purposes, procurement to enhance
industriai mobilization. modification.
upgrade. non-emergency overhaul, and

- in-house manufacture. Howsver, before:

a decision is made to obtain rights in
technical data or computer softwars, in
accordance with 227.473-2, the
contracting officer shall determine that
it is in the best interest of the
Government.

{d) Any contract that requires
technical data of computer software and
rights therein shail identify thess items
In the contract schadule as separately
priced line items, shall provide a
separate delivery schedule, when
applicable. and shall include the
appropriats rights in technical data or
computer software clauses,

2217.472-1 Rights in technical dats and
computer saftware.

{a) Unlimited Rights Technical Data.
Tachnical data in the following
categories shall be acquired with-
unlimited rights:

{1) Technical data resulting directly
from performancs of experimental,
developmental, or research work
specified as an element of performance
in a Government contract or
subcontract;

{2) Technical data necessary to enable
others to manufacture end-items,
components and modifications. or to
enable them to perform processes, when
the end-items, components,
modificationa or procasses have been. or
are being deveioped under Government
conizacts or subcontracts in which
experimental, developmental or
research work was specified as an
element of contract performance. Thia
category excludes technical data
pertaining fo itema, components or
processes developed at private expense;

(3) Technical data prepared or
required to be delivered under any
Government contract or subcontract and
conatituting corrections ar changes to
Government-furnished dats;

(4) Technical data pertaining to end-
items, components or processas,
prepared or required to be delivered -
under any Government cantract of
subcontract, for the purpose of
identifying sources, size, configuration.
mating and attachment characteristica,
and performance requirements (“form,

- fit and function” data, e.g., specification

control drawings, catalog sheets,
envelope drawings, ete.);

(5) Manuals of instructional matertals
prepared or required to be delivered
under a Government contract or
subcontract for installation. operation,
maintenance or training purposes; and
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" (6 Technical data which is in the |
puldic dumain or hus been or is
normaliv released or disclosed by the
coatructor or subcontractur without
restriction on (urther disclosure. “in the
public domain™ means availuble to the
public without copyright or other
restriction of any kind.
tb) Limited Rights Technival Duta. (1}

Facepl as provided in paragraph (i)
wbove. unpublished technical dara
pertaining to items, componenls,
prucesses, ot computer soltware
developed at private expense will be
acquired with limited rights. provided
that the data is.identified as limited
rights data in accordance with
paragraph {b){2) of the clause ut 252227~
7013. Rights in Technical Dala and
Computer Software, A claim to limited
rights will be honored only gs long as

- the data continues to meet these
requirements, L

{2) Technical data pertaining tu ilems.

:Omponents. of processes developed at
private expense may be called for.
required, or otherwise furnished in
accordance with policy in paragraphs
{bi{1), 13). {4}, [5). and {6} above and. as

_ such, it will be acquired with unlimited

rights.

{3) A subcontractor may furnish
limited rights technical data directly v
the Government rather than through the
prime contractar.

(c} L'al/inmted Rights Compuler
Saftware. {1} Computer software in the
following categories shall be acquired
waith unlimited rights:

{1} Computer sofiware resulling
directly from or generated as patt of the
performance of experimewtal,
developmental. or researsh work
specified a3 an element of performunce
in a Goversment centract oF
subcontract;

tii} Comnputer softwace required to be
originated or develaped under a
Government contact or sabcoatruct. or
generaked as a secesuary part of
performing a Gevernment contract or
subcontract;

tidi} Computer dutn bases, prepared
under a Government contract or
subcontact, censisting of fA)
irformation supplied hy the
Government. (B} information in which
the Government bas unlimited rights. or
[{C} information witch s in the public
duomaim;

{iv) Camputer software prepared or
required to be delivered under this or
any other Goverument contract or
subcontract and constituring correctivas
or changes to Government-fumished
software: and _

{*} Compruter software which is in the
Tublic domain er has been or is

nurmally fumished by the contractor or
subituntractor without restriction.

{2) When the Government has
unlimited rights in computer software,
{il it has the unlimited rights in the
associated computer software
documentation. and {ii) no payment
shall be made o a coateactor for using
such software in performance of 4
Government contract or for luter
delivery lo the Goverament of such
sufiware, Provided, however. That the
contractor shall be entitled to
compensation for converting the
saftware into the prescribed form fur
reproduction and delivery to the
Government..

(d} Restricted Rights Computer
Scftware. (1) The Department of
Defunse shall acquire only such rights to
use, duplicate. and disclose computer
software developed at private expernse
i's necessary to meet Government
needs. Such rights should be designed to
allow rhe Goverament flexibility while,
at the same time, adequately preserving
the rights of the contractor, Computer
software developed at private expense
may be purchased or leased
Restrictions may be negotiated with
respect to the right of the Government to
use. duplicate, or disclose computer
sofiware developed at private expense.
As a minimum. however, the
Government shall have the rights
provided in the definmition of restricted
rights in section 227 471,

{2} Patented or copyrighted computer
software will not be subject to any
agreement prohibiting the Government
from mfringing a patent or copyright.
Title 28, United States Code, section
1998 prowides that the CGovernment is
liable only for reasonable compensation
for use of a patented inverntion or for
infringement of copyright. However. see
section 227.473-21g}.

{31 Whea compmter software ia
deveioped at private expense and
acquired with restricted rights. the
essociated computer software
documemtation will be acquired with
limited righm to the extent provided in
the definithen of Yinvited rights in section
227.471, and will not be used for
preparing the same of-similar computer
software. :

{4) Commerzial computer software
and reiated documentatica devexped at

. private expense may be Jeased or a

license to use may be purchased by the
Government subject to the restrictions
in {b}{3Xi} of the clause at 252.227-7012.
Rights in Technical Data and Computer
Software.

(3) A subcontragtor may furnish
restricted rights computer software
directly to the Government rather than
through the prime contractor.

{e} Solicitation Provision and
Controct Clause. The contracting officer
shall insert the basic data clause at
252.227-7013. Rights in Techrical Duta
and Computer Software, in solicitations
and contracts when technicat data is
specified 1o be delivered or computer
software may be originated, developed
ur delivered. provided that such clause
shall not be used in soliciktions and
CoNrACts—

(1} When all technical data 10 be
delivered is to be acquired with
unlimited rights pursuant to the policy at
227.473-2(a}):

{2) When existing works are 1o be
acquired in accordance with section
227 476; :

[3) When special works are to be
acquired in accordance with section
227.475.

{4) When the work will be performed
by foreign sources outside the United
States. its testitories. possessions. or
Puerto Rico:

(5) When performance will be Limited
salely to archidect-engineer services or
construction;

(8} When the eontract is awarded
under the DoD Small Business
innovation Research Progeam [SEER
Program).

{f} Controet Schedule liems Requiriny
Experimental, Developmentia! or
Research Work. The contracting officer.
in erder o prevent any
misinterpretation of the scope of the
clause at 262,227-7013, Rights in
Technical Deia and Computer Software,
in the conttact, may msert the clanse at
252.227-7018, Cantract Schedule iems
Requiring Experimental. Developnental,
or Research Wark, in solicitations and
contracss whes the solicitations and
contracts, in whale ar in part. call for
experimental, developmentat. or
research wock as an element of
performance.

227473 Procedures 1Or technicst data and
COMPUtDr sOfTaass,

227.473-1 identification of limitad dghts in
technical data and restricted rights in
computer softwars.

{a) Prenotification of Rights in
Technical Data and Computer Software.
{1] In order for the Gouernment to make
informed judgments cancerning the
competitive reprocurement patential of
privately developed items, components
processes or computer software that
may be deliversd under a resultant -
cantract. offerors shall identify to the
maximam extest practicable in their
respanse 1o solicitations such privately
developed Hems, compenents,
pracesses, er computer sofware and the
associated dase which they:
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{i) intand ta deliver with limited or
restricted rights:

(i) intandaa: deliver with uniimited
rights: or - _

({iii) hava not yet determined will be
delivered with unlimited, limited or
restricted rights.

If delivery of technical data or
computer software under the contract is
anticipated, the provision at 252.227-
7035, Prenotification of Rights in
Technical Data and Computer Software,
shall be included in the solicitation.

{2) This requiremen: for '
prenotification shall not be construed as
an agreement concerning rights in -
technical data or computer software
identified by an offeror except as.
specifically provided by an agreement in
a resultant contract.

- {b) Notica of Certain Limited or
Restrictad Rights, {1) If continuing

information is desired under a contract -

about a contractor's intention to use in
the performanca of the contract any
item. component, process or computer
software for which technical date wouid
be subject to limited rights or computer
software would be subject to restricted
rights, the contractor may he required to
advise the contracting officer of this fact
promptiy. If possible, the achedula
should indicate the spacific areas to
which limited or resiricted rights data is
of concern and the notice requirement
should only address those areas.

{2) When the provision at 252.227~
7035, Prenotification of Rights in
Technical Data and Computer Software,
is included in & solicitation, the clause at
252.227-7013 with its Alternate I shail be
included in any resultant contract.

{3) Under this clause, the contractor is
not raquired to advise the contracting
officet as to items, somponents,
processes or computer software for

. which notice was previously given in the

same contract pursuant to the )
prenotification procedure (see 227,473~
1{a)), or with respect to standard

comruercial items that are manufactured -

by mare than one source of supply. Also,
the contractor need not obtain
contracting officer approval to use any
item, component, process or computer
software in the performance of the
contract. If Government control on the
contractor's use of privately developed
items, components, processes or
computer software is desired. special
provisions must be included in the
contract.

[4) Subsequent to contractor
nntification, if the contracting officer
:grees that certain technical data is
subject ta limited rights or certain
camputer software is subject to
restricted rights. the contracting officer
may then determine whether to

negotiate for the purchase of unlimited
rights in such data or to adopt another
suitable alternative. Such alternatives
may include modifying the
specifications so as not to require or
permit use of the privately developed
item, component, process or computer
software; or negotiating for the
acqguisition of rights in technical data
using any of the methods addressed in
2274732 :

227.473-2 Obtsining rights in technical
data and computer soitware.

Various techniques for obtaining
rights in data are available. These
approaches include specific acquisition
of unlimited rights in technical data.
licensing of rights, obtaining rights
through options in the contract and
negotiating a time limitation on limited
or restricted rights in data. Contract
clauses and the schedule establish the
type and form of technical data and
compulter saftwarg to be deifivered.

{a) Specific Acquisition af Uniimited
Rights in Technical Data. (1)
Notwithstanding section 227.472-1 (b)
and {d) or any other provisions of this

- section, the Govemment may acquire

unlimited rights in any limited righta
technical data. The contracting officer
shall insert the clause at 252.227-7015,
Rights in Technical Data--Specific
Acquisition, in sclicitations and
contracts when all technical data is to
be acquired with unlimited rights.

(b} Acquisition of License Rights in
Technical Data and Computer Software.
{1) The acquisition of license rights is -
the acquisition by the Government of a
license to use limited rights data or
testricted rights computer software for
the purpose(s} stated in the contract or
in the license agreement under which
the data was furnished. License rights
do'not grant the Government the right to
have or permit others lo use such data
or software unless specifically provided
for in the contract or agreement.

(2) Technical data and computer
software acquired with license rights
shall not be released outside the
Government unless the recipient of the
data agrees in writing to protect the data
from unauthorized disclosure and to use
the data anly for the purpose(s) for
which it was furnished. When license

- rights technical data or restricted rights
computer software is contemplated for
uge in a future contract. the contracting
officer ghall include in the solicitation a

" stalement that license rights data is
contemplated for use in the proposed
action and that recipients of such data ~
shall be required to sign nondisclosure
and non-use agreements, Contracting
officers may consider for use non-
disclosure and non-use agreements

provided by the originators of the data.
When technical data or computer
software is to be acquired under a
contract with license rights, the clause
at 252.227-7013, Rights in Technical
Data and Computear Software, with its

* Alternate IV shall be included in the

contract.

{c) Direct Licensing. (1) Another
method of enhancing competitive
acquisition of items, components,
processes, or computer software
developed at private expense is to
require contractors to directly transfer
to another sgurce data end technical

" assistance to enable the second source

to produce the item, component, process
or computer softwars. This method is
similar to Leader Company contracting
set forth at FAR 17.4 It permits '

* contractors to retain direct control over

use of their limitad and restricted rights
data being tranaferred to the secand
source. ‘

{2) When direct lcensing is to be
used, the clause at 252.227-7036, Direct
Licensing, shall be included in the
solicitation and contract. This clause
may be modified as appropriate to the
objectives and circumstances of the
specific acquisition.

(d) Options. Contracting officers are
authorized to inciude options in
contracts to acquire technical data and

" computer software and rights therein.

plus aptions to require coniractors to
directly license technology to other
sources. For example, an option may be
included in a contract to acquira
unlimited rights in limited rights
technical data pursuant to the clause at
252.227-7015, Rights in Technicai Data—
Specific Acquisition, or to acquire
license righta in limited rights technical

" data pursuant to the clause at 252.227~

7013, Rights in Technical Data and
Computer Software, with its Alternate
IV. An option may aisa be included in a
contract to estabiish a time period for
the expiration of limited rights or

- restricted rights legends pursuant to the

clause at 252.227-7013, Rights in
Technical Data and Computer Software,
with its Alternate IIL or for requiring a
contractor to directly license technology,
including technical data and computer
software, to another manufacturer for
the purpose of establishing an additional
source of supply pursuant to the clause
at 252.227-7038, Direct Licensing.

" () Expiration of Limited and
Restricted Rights. (1} Consistent with
section 2320{c}, Title 10, of the United
States Code, the Department of Defense
may negotiate a time limitation on
limited rights in technical data.
Additionally, a time limitation on
restricted rights in computer software
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may be negotiated. When a time
limitalion 15 to be negotated. the
neaclialion objective shall oot excued ©
vEQrs.
(21 Time limits shal} be oe=gotiated on
a case-by-case basis. This negotialed
petiod shall balance contractor :
economic interests in the data with the
" Government's need for campetilion end
an enhanced defense industrial base
Factors that should be considered in
determining a reasonable time periud
are:

(i) the anﬁcipand Govemmeri need
for reprocuring ar modifving contract
items and components.

(i} the usefui life of the technoiugy
tncorparated in the manufacture,
operation and maintenance of these
items and companents,

(iii) the contracior’s return up
investment in these {lems and
components. and

{iv) the Government benefits tu be

-realized by competing future
acquisitions and madifications of these
itemns and compoments.

{3} The time period and the type of
rights to be obtained by the Covernment
shall be specified i tire contract.

(41 If & decision is made to estwblish o
time peried for the expiratton of limited’
or restricted rights legends, the cleuse at
252.227-7913, Rigitts e Fechmien? Daty
and Computer Software. with its
Alternate 11, shul] be ineluded in
sulicitations and any resuMNert eomiract.
The time period and the expirafion date

-of the legends shall be specified in the
contract. Each piece of data fermished
under the contract with limited or
restricted rights shall be marked with
the special legend ard expica®en date
sel forth in Alternate ¥6 e the basic
clause at 2522177013 Rmhs im
Technical Data and Compuuer Software

(5t fitis determined that onlv «
pottion of the Limited or msiricied rehis
tlata delivesed andera conzact wilt ke
acyuired with a tme period e the '

_expiration of the speciul legends, the
contract shall specificuliy identify Shut
portion of the data, and Allesnute 1l 1o
the basic clause at 252.227-5811 Rights

_in Technical Deia and Cormputer
Software. may be appropeirtely
medified to lunst s applicaten o'y o
that portion.

(i Acgussition of Rights in Techarea!
e Furnished on a Resaivied Hasis i
Sapnort of a Proposal. When the
Covernment contemplates awardiog 4
tonirac! based npon a proposst thul was
submitied on a reswicted basis, the
cuniracting officer shall ascertain
wpether 1o acquire rights to use all or
r:uit of the technicai data furmishes wun
the proposal. i such rights are 1o Le
scguired. the contracting olhcer shall

negotiate with the offeror im accordance
with the precedures set forth in section
227453,

{8).Acguisicion a’RQ.hs in Technica!
Data for Fereign Sources in Coutracts to
be Perfarmed Outside the United States
Noonally. the clause at 252.227-7022.
Rights in Tecknical Data and Computer
Software [Foreign). ia used in
solicizations and contracts with foreign
sources. except that the clause shall not
be used in contracts for special works
{see section 227.475), contracts for. . .
exising works (see section 227.47G). or

-contracts for Canadian purchases {see

Subpart 225.71, Canadian Purchases).
This clause should be inserted when the
Government is ta acquire unltmited
rights in all technical data. including
reports, drawings and blueprints. and all
computer software, specified Yo be
delivered to the Goavernment. The clause

- a1 252.227-7023 Rights in Technical

Data and Camputer Softwage, shall be
inserted when the same rights are to be
obtained as would be cbtained if
contracting with United States firn:s.
Notwithstanding any other provisions in

- this Saubpart, the clause may be modified
- to meet the requirements necessary for

and pecsHar to the foreign procurement.
provided it agrees with the policies and
principles in this Subpart.
227.473~-3 Chhaw technics deta
procecumt.

{a) Eswblisking the Government's

- Rights o use Technico! Dato. Al

technicad data shail be acquired subject
to the rights wstablished in the
approprrate Rights in Technical Data
clauses. Except as provided in FAR
Section 48.165 and in FAR Subpaert 36.6
no oiver cluuses, directives, standards.
specifications er sther impiementation
shail be included. directly or by

" rederence. 10 enlarge or diminish such

rights. The Government’s acceptance of
technreal data ssbject to limited rights
does not perpeir any rights in such data
to which the Government is otherwise
entitled or nmpair the Covernment's
right to use similar or identical dem
scquired from other sonrees.

th! AMarkimg af Technical Dote. |1}
Teshwical data delivered to the
Government shall be murked in
sccordaese with 327 4744, Each piece
of eehmead duta suomitted with mited
rights shalt be marked with—
 1i} The authorized restrictiwe legend.

{u] Ax wsheation [for ewampie. by
c.rciimg. underscoring. or a note) of thul
portioa of the piece of technical data to
whch the legend is appiicuble. anc

fiuih &g expladation of the ingicsticn
urec wp identidy limited nghts datis The
Cn ernment shall 1nclude such
iwdeniifving markings on ail

reproductions thereof, unless the
Government cancels such markings
pursuan? to paragraphs (b}2} or (hﬂal
below.

£2) The contractcr has the
responsibility to assure that no
restrictive markings are piaced on datus
except in accordance with the clause st
252.227-7013. Rights in Technical Data
und Computer Software. Copyright
notices as specified in Title 17, United
States Code: Sections 401 and 402, are

: not considered restrictive markings.

When the clause at 252.227-7013, Rights
in Technical Data and Computer
Software. is required, the clause at
252.227-7018. Restrictive Markings on
Technicai Data and Compuler Suftware
shall also be included in the contract
The coniractor's procedures required by
this clause shall be reviewad
periodicaily by the Contract
Administration Qffice. In addition o the
rights afforded to the Government by
the clause at 252.227-7018 the following
actions are available to insure praper
marking of data:

(i) The procedures of the clause at

FAR 252.220-M4, Validation of

Restrictive Markings on Technical Data.
may be invoked if the contractors or any
subcontractor feils to follow the
requirement and procedures of the
clause at 252.227-2043, Rights in
technical Data and Computer Saftware.
or any aliernase_ar the clause at
252.227-7¢25, Rights in Techmcal Data
and Campuier Software SEAR Program.

(i) Failwe te follow proper marking
procedures may alsa be deemed ta
render lechnical datn nanesniorming
and subjest to FAR Sectien 46.202 and 1o
wuh.hmdmg of payments under the
clause a! 252.227-7030, Technical Data—
Withhe.{dmg ef Payments.

(i) When a pre-award survey is
requested by the purchasing office, the
quality assuranee review mayv inchade as
an item of special inguiry an
examination of the prospective
coaractor's procedures for complying
with the clause at 252.227-7018,
Restrictive Markings in Technical Duts
and Compuier Seftware.

{iv] The contractor’s procedures for
compiving with the “Restrietive
Markings o Technical Data and
Computer Software” clause may be
reviewed when hoiding a postaward
conference.

() Lamarked or Improperiy Markec
Techanal Data. 3 Pursuant to the
validation procedures of FAR 27.409 anc
the clarse at FAR 52.227-14. Validaticn
of Restrictive markings en Technica!
Data. the Government has the right to
require a contracter or subcontracter te
justify in writing the validity of
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restrictive markings on technical data
delivered or required to be delivered
under a contract or subconiract. The
contracting officer has the right to
require the contractor or subcontractor
to furnish clear and cobvincing evidencs
to justify the current validity of the

marking.

{2) Technical data received without
restrictive legenda shall be deemed to
have baen furnished with unlimited
rights. However, within six months after
delivary of such data the contractor or
subconiractor may requast permission to
place restrictive markings on such data
at its ownt expenss and the Government
may so permit if the contractor or
subcontractor: :

(i) demonatrates that the omission o
the restrictive markings was
inadvertent,

{ii) satablishes purscant to paragraph
(c}{1) above that the use of the markings
is auth and.

(iii) relieves the Government of any
ljabillty with respect to such technical

ata. :

(3) If technical data is delivered with
restrictive markings and the contractor
or the subeontractor is not authorized by
the terms of the contract to furmnish.
technicat data with limited rights, .
license rights, or with s time period for
the expiration of limited rights legenda;
the technical data shail be used with -
limited rights, licenss rights, or with a

iime pericd for the expiration of limited

rights legends, until such markings may
be cancelled or ignored in accordance:

with the procedures of the clause at FAR

52.227-14, Validation of Restrictive
Markings on Techrical Data.

227.473=4. Other computer software
procedures,

(a) General (1) Except as provided at
227.474-1, Data Requirements, any
compitter software to ba purchased
under a contract shall be listed on the
Contract Data Requirements List (DD
Form 1423). Also, if a cantract requires
the conversion of data to machine-

readable form, the editing or revision of

existing ; or the preparation of
computer softwars documentation, the-
products of this work, if required to ba
dulivered. shall be included on the DD
Form 1423. :

{2) The clause at 252.227-7013, Righta
in Technical Data and Camputer
Softwara, shall be included in every
contract under which computer software
may be originated, developed, or
delivered. This clause establishes the
circumstances under which the
Government obtsins unlimjted rights in
both technical data and computer
software. Iz negatiated contracts where
the clause at 252.227-.7013, Rights in

Technical Data and Computer Software,
is required, the provision at 252.227-
7019, Identification of Restricted Rights
Computer Software, shall be included in
the solicitation. Also, see 227 473~
b))

(3) Contracts under which computer
software developed at private
is purchased or leased shall axplicitly
set forth the rights necassary to maet
Government nesds and restrictions
applicable to the Goverttment s to use,
dug‘liuﬂm and disclosure of the :
software. Computer software deveioped
at privats expenss may be needed, or
the awner of such software will enly sell
or leass it, for specific or limited
purposes such as for internai agency

. use, or for use in a specific activity,
- instaliation or service location. In any

event, the contract must clearly define
any restrictions on the right of the
Government to use such computer
software, but such restrictions will be
acceptable only if they will permit the
Gavernmsnt to fulfill the need for which
such software is being procured. The
recital of resirictions may b2 completa
within ilseif or it may reference the
contractor's license or other agresment
setting forth restrictions. If referencing is
employed, a copy of the license or
agreement must be attached to the
contract, The minimum rights are
provided in the Rights in Technica) Data
and Computer Software clause at
252.227-7013. and need not be included
in the recital :

{4) When computer softwara
developed at private expenssis |
modified or enhanced as a necessary
part of performing a contract, only that
portion which is recognizable as the
original product will be deemed to be
computer software developed at private
expense,

(5) The scope of the restrictions
placed on the Government, or
conversely, the scopa to which the
Government may use such softwers
shall be taken into account (n
determining the reasonableness of the
contract price for the computer
software. :

{b) Marking of Computer Software. (1)

'Because-of the widely-varying

restrictions which are lixely to be
ancountered in the purchase or lease of
computer software developed at private
expense, a standard recital setting forth
specific restrictions and rights suitable
for all cases is not feasible. If the
standard set of restrictions and rights
set forth in the clause at 252.227- -
7013(b)(3)(ii} ia not appropriate,
contracting oificers shall consult counse!
when a contractor requests the
Government to accept atlier restrictions
on the use of such software.

(2) To apprise user personne} of the
restrictions on use, duplication or
disclosure agreed to by the Covernment
with respect to privately developed
computer soitwars soid or leased to the
Government, the contracter is required
to place the following legend on such

software:
Restrizied Righis Logend
Use, duplication or disclowrw is subject to
reatrictions stated in Contract No. with
{Name of Ccntractor).

Far commercial computer software and
documentation, the contract number
may be omitted and replaced by the
legend in paragraph (b]}(3)(B} of the
Rights in Technical Data and Computer

_ SoRtware clause at 52.227-7013, and the

contractor's address added. The
Government shall incinds the same
restrictive markings on all its
reproduztions of the computer software
uniess the Government cancels such
markings pursuant to the procedures in

227 A73-4fc].

{3) A statement setting forth the :
testrictions imposed on the Government -
to use, duplicate, and disclose computer
software subject to restricted rights i
required to be prominently dispiayed in
human-readable form in the computer
software documentation. The reference
to the clauss at 252.227-7013, Rights in
Technical Dats and Computer Software,
in the Restricted Righta Legend on
commercial computer software and
documentation satisfies this
requirsmsent.

{4} Except as pravided in paragraph
{a) above, computer software and
computer scftware documentation
delivered to the Government pursuant to
4 contract requirement roust ba
identified with the number of the prime
contract and the narne of the contractor.

{5) All markings, (notice, legends,
identifications, etc.) concermning
restrictions on the use. duplication, or
disclosure of computer softwars
required or authorized by the terms of
the contract under which delivery is
made are required to be in human-
readable form that can be readily and
visually perceived and, in addition, may
be in machine-readable form as
appropriate and feasible under the
circumstances. Such markings shail be
aifixed by the contractor to the
computer software prior to deiivery of
the software to the Government. . :

(8} The human-readable markings may
be applied to card decks, magnetic tape
reels, or disc packs. This may be, in the
case of a card deck, on a notice card
even though the cards of the deck do not
contain printed matarial, in the case of a
card deck packaged ia a container
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intended as a permanent receptacle for
the cards, on the container; in the case
of a tape, on the tape reel or on the
surface of the leader and trailer of the
tape; and in the case of & disc pack, on
the hub of the disc.

(¢} Unmarked or Improperily Marked

Computer Software. {1) No reatrictive
markings shall be placed upon computer
software unless restrictions are set forth
in the contract prior to delivery of the
software. Copyright notices as specified
in Title 17, United States Code, Sections
401 and 402 arw not considered
“restrictive markings.” The Government
may require the contractor to identify
the contractual provision setting forth
such restrictions before accepting
computer software with restrictive
markings. If computer software is
received with a restrictive marking, and
there is a question whether the marking
is authorized by the contract, the
software shall bk used subject to the
asserted restrictions pending written
inquiry to the contractor. If no response
to an inquiry has been received within
80 days, or if the response fails to
identify the restrictions set forth in the
contract, the cognizant Government
personnel shall cancel or ignore the
marking, notify the contractor .
accordingly in writing, and thereafter
use the software with uniimited rights.

(2} Computer software received
without a restrictive legend shall be
deemed to have been furnished with
unlimited rights. However, the
contractor may request permission to
place restrictive markings on such
software at his own expense, and the
Government may so permit, if the
contractor establishes that the markings
are authorized by the contract and
.demonstrates that the omission was
inadvertent. Failure of the contractor to
mark such computer software prior to
delivery to the Government shail relieve
the Government of liability for any use.
duplication or disclosure of such
computer software. '

{3} If computer software authorized by
the contract to be furnished with
restrictions s received with restrictive
markings not in the form prescribed in
the contract, the software should be
used in accordance with the restrictions
provided in the contract and the
contractor shall be required by written
notice to correct the markings to
conform with those specified in the
contract. '* the contractor fails to correct
the markings within 60 days after notice.
Government personnel may correct the
markings and se notify the contractor.

227.474 Detivery of techrical data.

227.474~1 Data requirementa.

{(a) The clausa at 252.227-7031, Data
Reguirements, shall be included in all
solicitations and contracts, except that
the clause need not be included in—

(1} any contract, of which the

. aggregate amount involved does not

exceed $25.000 and in any blanket
purchase agreement and purchase order
utilizing the DD Form 1155 (however, the
DD Form 1423 shall be used with orders
issued under a basic ordering
agreement);

{2} any contract awarded to a
contractor cutside the United States,
except those under Subpart 252.71,
Canadian Purchases;

{3} any research or exploratory
development contract when reports are
the only deliverable item(s) under the
contract; .

{4) any service type contract, when
the contracting officer determines that
the use of the DD Form 1423 {Contract
Data Requirements List) is impractical
for use with respect to records prepared
by a coatractor in performing operation
and maintenance under the contract;

(5} any contract under which
construction and architectural drawings
and specifications are the only
deliverable items;

{6] any contract for commercial items
when the only deliverable data is such
an item. or would be packaged or
furnished with such items in accordance
with customary trade practices;

(7} any contract for items containing
material which, by virtue of ita
potentially dangerous nature, requires

- controls to assure adequate safety to life

and property, when the only deliverable
data is the Materials Safety Data Sheet
(MSDS) submitted in compliance with
Federal Standard 313A and the clause at
FAR 52.223-3, Hazardous Material
Identification and Material Safety Data,
and when such clause is included in the
contract, or

{8} any contract that has no
deliverable data except manuals for
training, operation, and maintenance.

(b) The clause at 252.227-7031, Data
Requirements, states that the contractor
ia required to deliver only the data items
listed on the DD Form 1423, the data
items identified in and deliverable under
any contract clause of Subpart 252.2 and
FAR Subpart 52.2 and made a part of the
contract, and manuals to be utilized in
training, operation, and maintenance
and covered by a apecific contract line
item and exhibit.

(¢) Other than the data items falling
within the exceptions set forth in
paragraph (a) above, the data items
identified in and deliverable under any

contract clause of Subpart 252.2 and
FAR Subpart 52.2 made a part of the
contract, and manuala covered by
specific contract line items: the
requirement for delivery of any data
items under the contract can be
established only by listing such data
items on the DD Form 1422 The clause
at 252.227-7031, Data Requrements,
shall be inserted in all contracts in
which the DD Form 1423 is used. The DD
Form 1423 need not be used to list data
or software requirements falling within
tl%)e exceptions set forth in paragraph (a)
above.

227.474-2 Deferred ceftvery and deferred
ordering.

{a) Policy. (1) Technical data and
computer software is expensive to
prepale, maintain and update. Every
effort, therefore, should be made to
avoid placing a requirement upon a
contractor to prepare and deliver
technicai data or software unless the

-need is positively determined, By

delaying the delivery of technical data
or software until needed for a specific
purpose, storage requirements within
DD for technical data and computer
saftware items are reduced, the handling
of technical data and software
superseded by updated vetsions is
greatly decreased and the purchase of
technical data or software which may
become pbsolets by pending hardware
changes is minimized.

(2) Economy in the purchase of
technical data and software and the
probability of greater currency may be
achieved by deferring the delivery, and
in some cases, deferring the ordering of
technical data or software until an
operational need is determined, or until
stability of design or production is
reached during contract performance.

{i) When the need for, but not the time
ofi delivery can be determined, deferred
delivery shall be used. When deferred
delivery is used, it is expected that the
contractar will price the technical data
and software at the time of contracting
and incur the cost of preparation prior to
the call for delivery. Therefore, it is
important that deferred ordering rather
than deferred delivery be used where
the need for technical data or software
is doubtful.

{ii) When it is expected that technical
data or computer software may be
required, but the precise need at time of
contracting has nat been determined,
deferred ordering shalil be nsed to avoid
the cost of preparation. but allow the
ordering of the technical data or
software at some future point in contract
performance should the need arise.
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delivery or deferred ordering is used, the
receipt of technical data or software by
the Government shouid be acheduled to

coincide with specific and planned use -

of technical data or softwarse.

(b) Deferred Deiivery. Deferred
delivery refers to the practice of timing
the delivery or technical data or :
computer software specified in a
contract to a firm, aperational need.
This technique should be used anly
when a technical data or software .
requirement .can be determined at the
time of contracting but the tme or place
of delivery is not firm. The delivary
dates shouid be scheduled to coincide

- with the needs of the Government. The
contractor, however, must be notifled
sufficiently in advancs of a delivery
date to enable him to provide the
technical data or software in specified
form on time. Thus, in any contract the
Government may defer the delivery of
all or snty portion of the technical data
or computer software specifled (n the
contract until the actual need can be
determined. The Government may
require the contractor to deliver any
such data or software, or portions
thereof, at any time or within two years-
after either acceptance of all items
{other than data and software] under the
contract or termination of the contract,
whichever is later. However, tha
gonm:luj:r‘d: obligation to deliver
techni ta pertaining to any item
obtained from a subcontractor shail

cease two years after the date on which
he acgepts the item from the C

subcontractor. Contracting officers may
extend, but not shorten this two year
period. The Government's rights In
deferred delivery data and software are
as prescribed in the contract under
which the data or software is to be
delivered. When the delivery of
technical data or computer soRtware is
to be deferred in accordance with this
subsection, the clause at 2522277028,
Deferred Delivery of Technical Data or
Camputer Software. shail be included in
the contract. :

{c) Deferred Ordering. Deferved
ordering refera to the practicaof
delaying the ordering of technical data’
or computer software generated in the
performance of tha contract until such
time as a need can he established and
the requirements can be specifically
identified for delivery under the
contract. In many {nstances, it is
difficult to determine before contract
award exactly what data or software is
needed. The information available

during that period may suggest the nsed

for some data or software, but further
information may be needed to identify

(iii) Whether the technique of deferred

. prescribed

the specific data or software items. In
these sityations, and also when it ia
desired to delay tha ordering of
technical data or computer software

until such time as the production design

becomes firm, the clause at 252.227-
7027, Deferred Ordering of Technical
Data or Computer Software, shall be
included in solicitations and contracts.
Under these circumatances, the

.deliverable technical data or computer

software {s not listed on the DD Form _

- 1423 until the specific need is
- determined. Whenever the claose at
-252.227-7027, Deferred Ordering of

Technical Data or Computar Software, is
used, the clause at 252.227-7019, Rights

in Technical Dats and Computar

Software, shall also be included. When
data or scfiware items are orderied, tha

. delivery dates shail be negotiated and

the contractor shall be compensated for
converting the data or software intg the
form, for reproduction and
delivery to the Government.
Compensation to the contractor shall
not include the cost of gensrating such

- data or software since it wus generated

in the performance of work for which
the Government has already agreed to
pay the contractor. Contracting officers
may extend, but not shorten the item

. peniod for exercise of deferrud ardering

of technical data or computer software
pursuant to the clause at 252.227-7027,
Deferred Qrdering of Technical Data of
Computer Software. To assist in
identifying technical data and computer
software ior deferred ordaring
contract may includae a requirement to.
prepare and deliver a Data Accession
List which lists all technical data and
computer software generated under the
contract. A Data Item Description

suitable for this purpose is contained In

the list of approved Data Item
Descriptions.

. 227.474=3 Technicsl data certifications.

(a) The provision at 252.227-7028,
Certification of Technical Data—Prior
Dalivery, shall be inciuded in'ail
solicitations which may result in &
negotiated contract when information is
needed to estabiish whether an afferor
has delivered or is obligated to delivery.
to the Government under any contract
or subcontract the same- or substantially
the same technical data included in the
offer (see 215.408 and FAR 15.408-5(a}).
This solicitation provision requires the
offeror to submit with the offer a '
certification as to whether the same or
substantially the same technical data.
included int the offer has been delivered

_ ar is obligated to be delivered to the
_Government under any contract or

subcontract. If so, the offéror is required
to identify one such contract or -

* also contains some illustra

subcontract under which such tachnical
data was delivared or will be delivered.
and the place of such delivery.’

(b) If technical data i required to be

- delivered under a contract, the clause at

252.227-7037, Certification of Tachnical
Data Conformity, shail be inciuded in
solicitations and any resultant contract.

(1) This clause requires the contractor
to certify in writing that technical data
delivered under the contract is compiete.
accurate, and complies with ail
requirements of the contract. The clause
states that technical data deliverahls
under the contract may be reviewed by
the Government both bafore and after
Government acceptance. The clause
tive examples
of such reviews. . .

(2] If apon delivery the technicsl data
is detarmined not to he complete,
accurate, aind in compliance with all
requirements of tha contract, the
coutracting officer shall consult with
counsel regarding possible civil .
remedies and criminal sanctions
available to the Government.

227 4744 identification of technical data.

{a} Technical data that is delivered
under a contract shall be marked with

' the nama of the contractor, the contract

number and the name of any
aubcnnu-aﬁ?: who kjgnu:mrzd-any part of
the data. marking requirement
provides the basis for identitying the
rights of the contractor and the
Government in technical dats.

(b) The clause at 252.277-7023,
[dentification of Technicai Data, shali be
included in soliciiations and in any
resultant contract under which technicai
data is to be deliversd. Technicai data
marked in the manner permitted by
paragraph (b){2} of tha clause at 252.227-
7013, Rights in Technical Data and
Computer Softwars, complies with this
requirement.

27247T4=5 Technical data—Withhoiding of
payment S
(a) Timely delivery of technical data,

‘ delivery without deficiencies (including

Laving no restrictive maskings unless
specifically authorized by the contract),
and delivery with the required
certification are particularly important
to the operation and maintenance of
equipment, as well as to the competitive
procurement of follow-oz quantities of
coniract items and components. The
clause at 252.227-7030, Technical Datae--
Withholding of Payment, is designed to
assure timely delivery and proper
marking of techrical data, dalivery

" without deficiencies, ang delivery with

the required certificatior. This clause
shall be included in all solicitations and
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any resulting contract when it is
anticipated that technical data will be
delivered under the contract, The clause
permits a contracting officer, at any time
before technical data is accepted by the
Government, to withhold payment not
exceeding 10 percent of the total
contract price or amount, but also
permits the contracting officer to specify
a leaser amount if circumstances
warrant. A case-by-case determination
of the amount to be withheld shall be
made by the contracting officer after
considering the estimated value of the
technical data to the Government. No
amount shall be withheld when the
- .failure to make timely delivery, affix

. proper markings, deliver without
deficiencies, or deliver without the
‘required certification arises out of
causes beyond the control and without -

the fault or negligence of the contractor. :

{b} Withholding of payment under
paragraph (b) of the clause should he
accomplished only when the contractor
has failed to make timely delivery of
technical data, to deliver technicai data

-~ “without deficiencies, or to deliver

technical data without the required

. certification, or when the contracting

. officer reasonably believes that lats
delivery, delivery with deficiencies, or
delivery without required certification
under this contract will occur. The
amount of withholding should be based
on the estitsated value of the technical
data to the Government.

. 227.474-T Warranties of tachnical data,

The factors contained in section

. 248.708, Warranties of Technical Data,
shall be considered in deciding whether
to provide for warranties of technical
data delivered under contracts cailing
for technical data relating to spare parts
is to be delivered. When a warranty of
technical data is to be used, the clause
at 252.248-7001 shall be incliuded in the.
solicitation and contract.

227.474=T Delivery of tachnical data to
_ forsign governmenta.

Limited rights include the right of the
Government to deliver technical data to
foreign governments as the national
interest of the United States may
require, subject to the same limitations
which the Government accepts for {tself.
When the Government proposes to
make technical data subject to limited
rights available for use by a foreign
government, it will to the maximum
extent practicable, give reasonable
notice thereof to the contractor or
subcontractor whose name appears on
the data.

227.475 Contracts for acquisition.of

. (a) The clause at 252.227-7020, Rights
in Data—Special Works, shall be -
included in all contracts for special
works, including technical data and
computer software, where ownership
and control by the Governmeént is
desired. Examples include contracts~—
(1) primarily for the production of
sudiovisual works, including motion
pictures or telsvision recordings, with or
without accompanying sound, or for the
preparation of motion picturs scripts.
musical compositions, scund tracks,
translations, adaptions, and the like; {2)

. for histories of the respective

Departments or services of units thereof;
(3) for the respective Departments or

* services or unita thereof; (4) for works
. pertaining to recruiting, morale, training.

- or career guldance; {5} for surveys of

Government establizhments: (8) for
works pertaining to the instruction or
guidance of Government officers and
employees in the e of their
official duties; and (7) primarily for
preduction of technical reports, studies,

- or similar documents.

" (b} Contracts for audiovisual works
may include limitations in connection
with music licenses, talent releases, and
the like which are consistent with the
purpose for which the works ara
acquired. - :

227.47¢ Contracts of acquisition of
axisting works.

(a) Off-the-Shelf Purchase of Books
and Similar Items. Natwithstanding any
other instructions contained in this part,
no contract clause contained in this part
need be included in contracts for the
separate, sole procurement of dats,
other than motion pictures, in the exact
form in which such material exists prior
to the initiation of a requast for purchase
{such as the off-the-sheif purchases of
existing products), unless the right to
reproduce such technical data is an

" objective of ths contract
{b} Purchase of Existing Audiovisual

Works. (1) The clause at 252.227-7021,
Rights in Data—Existing Works, shall be

. used in contracts sxclusively for the

procurement of existing motion pictures,
television recordings, or other
audiovisual works. The contract may set
forth limitations consistent with the

- purposes for which the matertal required

by the contract is being procured.
Examples of these limitationy ars—{i)
means of exhibition or transmission; {ii)
times: (iii) type of aydiencs: and (iv}
geographic location. Paragraph (c) of the

" clause should be modified to make the
~indemnity coextensive with the rights

acquired under paragraph (b) of the
clause as limited by the contract

(2] In contracts which call for the
modification of existing motion pictures, . -
television records, or other audiovisual
works through editing, translation, or

" ‘addition of subject matter, the clause at

252.227-7020, Rights in Dats--Special
Wo;-h. appropriately modified, shail be
use ‘

227477 mmmn'a
right of publication for asie to the genersal

Alternate I may be added 1o the
clause at 2522277013, Rights in

- Technical Data and Camputer Software,

for use in research-contracts when the
contracting officer determines, after
consultation with counsel, that public
dissemination of a8 work, or certain
designated parts of a work, specified to
be delivered under tha contract, is in the
best interest of the Covernment and
would be facilitated by the Government

*. relinquishing its right to publish the -

work for sale, or o have others publish
the work for sale on behalf of the
Government. Alternate II shall not be
used otherwise. :
construction contracts. _

27 478-1 General

This section sets forth policies and
procedures, and also prescribes
solicitatian provisions and contract
clauses pertaining to data, copyrights,
and restricted designs unique to the
acquisition of construction and
architect-snginser services.

227.478-2 Acquisition and use of plans,
specifications, and drawings.

(a) Architectural Designs and Datg
Clauses for Architect-Engineer or
Construction Contracts—{1) Plans and
Specificetions and As-Built Drowings.
{i} Except as providad in paragraph
(a}(1)(ii} below, insart the ciause at
252.227-7022, Governmant Rights
(Unlimited), in solicitations and
contracts calling for srchitect-engineer
services and in contracts for :
construction which aiso containg
requirements for architect-engineer
services. _

(ii} When the purposa of a contract for
architect-sngineer services, or, &
contract for construction which also
contains requirements for architect.
engineer sarvices, is to obtain & unique
architectural design of a building a
monument, or construction of similar
naturs, which for artistic, esthetic or
other special reasons the Government
does not want duplicated by anyone
¢lse, the Government may deatre to
acquire exclusive cantrol of the data
pertaining to such design. When the
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contracting officer determines that it {s
desirable to maintain exclusive control
over the design and data, the clause at
252.227-7023, Drawings and Other Data
to Bacome Property of Government,
shall be inciuded in solicitations and
contracts. If tha contract is for architect-
engineer services, the clause at 252.227-
7022 shall be deleted and the clause at
252.227-7023 substituted. If the contract
is for construction which also contains
requirements for architect-engineer
services, only the clausa at 252.227-7023
shall be includad.

(2) Shop Dml;tnngx for Cf.‘onstruction.- In
acquiring shop drawings for
cocﬂm'ncﬁon. the Governmant shail
obtain the anlimited right to use and
reproduce such drawings, but shall not
exclude a similar right in the designer or
others. Accordingly, in solicitations and
contracts cailing for delivery of such
drawings, insert the clause at 252.227-
7033, Rights in Shop Drawings. :

2274783 Contracts for construction
supplies and research and deveioprment
work.

The solicitation provisions and
contract clauses prescribed in this
Subpart for the acquisition of ather than
construction or itect-angineer
services, are applicabls when the
acquisition is limited to either (a)
construction supplies or materials as
such, as distinguished from construction
as defined in FAR 38.102; {b)
experimental, developmental, or
research work, or test and evaluation
studies of structures, equipment,
processes. or materials for use in
construction: or (c) both. The right of the
Government and othery to use,
duplicate, or disclose such technical
data, other data, or computer software
will be determined by “Rights in
;l:‘lechnical Data and Computer Software”

ause,

2ATATE4  Mixed contracts.

When sclicitations and resulting
contracts call for (a) supplies or
materials, (b) experimental, :
developmenta| or research work, or {c)
both: in additon ta calling for
construction or architect-engineer work,
a contracting officer shall include in the
solicitation and resultant contract both
the provisions and clauses prescribed in
this Subpart for the acquisition of other
than construction or architect-engineer
services as weil as the appropriate
provisiona and clauses prescribed for
cora Tuction or architect-engineer
services, In such cases, the solicitations
and resulting contracta shail clearly
indicate which of the solicitation
provisions and contract clauses apply
ouly to the supplies or materials being

acquired, or to the experimental,
developmental, or research work, or to
both. and which of the solicitation
provisions and contracts clauses apply
only to the conatruction or architect-
enginesr work.

227.478-3 Approval of restricied designe.

. (a} Specifications for conatruction
should allow for maximum latitude in
the use of various types of commercially
available products, materiais,
equipment, or processes which will mest
objective Government requiraments.
Howaver, Government requirements
may necessitate, or the architect..
engineer may contempiate the use of
structures, products, materjals,
equipment, or procasses which are
available only from a sala source. In
such event, the architect-enginser ,
should repart to ths contracting officer
the items known to be sole sourcs, and
the reasors therefor, and advise the
contracting officer of the axtent to which
such items ars considered necessary to
meet the Government's requirements.

" This will facilitate imely planning and

arrangements for the use of sole sourca
itams, or where appropriate,
consideration of alternate items.

(b} This procedurs is not intended to
restrict the use of patented ar
copyrighted itema, but is meant to give
the Government an opportunity to
consider whether the specifications
heing drawn by the architect-engineer,
are unnacessarily restricted to & single
item. The procedurs {s primariy for use
in instances where the proposed design
i expected to be conventional or
standard or whers the desiyn may be
used in subsequent acquisitions. For this
purpose, the clause at 252.227-7024,
Notice of Approval of Restricted
Designs. may be inserted in architect-
engineer contracts.

227.479- Copyrights.

(a) In general. the copyright law gives
an owner of a copyright the exclusive
rights 0= S

‘(1) Reproduce the copyrighted work in
copies or phonorecords; -

{2) Prepare derivative works:

(3) Diatribute copies of phonorecords
to the publicc - }

{4) Perform the copyrighted work
publicly; and

{5) Display the copyrighted work
publicly. _ .

(b} In view of the exclusive rights in
paragraphs {a}(1}~{5] above, any
technical data, other data, or computer
software that is protected under the
copyright law is not in the public
domain, evefi though it may have been
published, because acts inconsistent
with these rights may not be exercised

without a license from the copyright
owner.

(¢]) Department of Defense policy
allows & contractor to copyright any
work of authorship firat prepared.
produced, originated, deveioped, or
generated under a contract, unless the
work is designated & “special work”, in
which case ownership and control of the

‘work is retained by the Government and

the contractor is precluded from
asserting any rights or claimto
copyright in the work. Department of
Defense policy also requires that the
coatractor grant to the Government and
authorize the Government ta grant ta
others & nonexclusive, paidap, .
worldwide Heanse for Govemment
purposes, in any work of authorship
{other than & “special work™} first
prepared, producad, originated,
devaioped. or generated in performance
of a contract, Additionally, far works in
which a conttactor aiready owns a
copyright (oot first prepared during
performancs of a contract}, Bepartmant
of Defanse policy requires that the
contractor grant to the Govemment and

- authorize the Government ts grant to -

others the sams license acquired by the
Govermnment under ths contract.

(d) Under the clause at 252.227-7013,
Rights in Technical Data and Computer
Software, the contractor grants to the
Government and authorizes the
Government to grant to others a
nonexclusive, paid-up worldwide
license for Government pwposes, under
any copyright owned by the contractor
in any technical data or computer
software prepared for or acquired by the
Government under the contract. Under
the clause at 252.227-7020, Rights in
Data—Special Works, any work first
produced in the parfortuance of the
contract becomes the sola property of
the Government, and the coniractor
agrees nat to assert any rights or
establish any claim to copyright in such
waork. Under this clauss, the contractor
similarly grants to the Government and -
authorizes the Government to grant to
cthers a nonexclusive, paid-up,
worldwide license for Govemnment
purposes in any portion of a work which
is not first produced in the performancs
of the contract, but in which copyright is
owned by the contractor and
incorporated in the work furnished
under the contract

(e) Under both of the clauses at
252,227-7013 and 252.227-7020, unless
written approval of the contracting
officer is obtained, the contractor also
agrees not to include in any work
prepared, produced. originated,
developed, generated, or acquired under
the contract, any work of authorship in
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which copyright is not cwned by the PART 252—S8SOLICITATION development was accomplisted without
contractor. without acquiring for tha PROVISIONS AND CONTRACT direct Government payment at a time when
Government and those acting by oron ~ CLAUSES no Government contract required

behalf of the Government a
nonexclusive, paid-up. worldwide

<license for Government purposes in the
copyright work..

- 272480 Rigids in technical data snd

(a) Pub. L. 97-219. the “Small Business
Innovation Development Act of 1982”,
requires the Department of Defense to

" éstablish g Smail Bysiness Innovation
Research Program (SBIR Program).
Small Business Administration {SBA)

Policy Directive No, 85-01 provides
guidance for conducting the SBIR
program. :

{b) Data and computer software
generated under an SBIR p
coutract shall nat be disciosed outside
the Government for two years after
contract completion, except—

(1) when necessary for program
evaluation, or

(2) when the contractor consents in
writing to additional disclasure. The
contracting officer may agres to a
different time period than two years in
appropriate cases, Upon expiration of
the period of non-disclosure, the
Government sball have a nonexclusive,
worldwida, royalty-free license in
‘technical data and computer software
for Government use.

" {c) Copyrights in technical data and
computer software generated under an -
SBIR program contract shaill, when
agreed to in writing by the contracting

‘officer, be owned by the coptractor, The
Government should obtain a royaity-
free license under any copyright. Each
publication of copyrighted material
should contain an appropriate

- acknowledgement and disclaimer

. statement. i )

(d) The clause at 252.227-702%, Rights
in Technica] Data and Computer
Software {SBIR Program), shall be
included in all contracts awarded under
the SBIR Program in which technical
data or computer software are required
to be prepared, originated, developed.
generated or delivered. The clause
permits technical data to be acquired
with license rights, uniimited rights or
limited rights: and computer software to
be acquired with license rights, -
unlimited rights or restricted rights. The
clause shall only be used in contracts
awarded under the SBIR Program.

3. The authority for Part 252 continues
{o read as follows: '

Authority: 3 U.S.C. 301, 10 U.S.C. 2202. DoD
Directiva 5000.35 and DoD FAR Supplement
201.301. _

4. Sections 282.227-7013, 252-227~
7018, 2522277018, and 252-227-7018
through 252.227-7034 are revised,
sections 252.227-7014 and 252-227-7017
are removed, and sections 252-227-7035
through 252-227-7037 are added as
follows:

252.227-7013  Rights in tachnical dats and
computer scitwars.

As prescribed at 227.472-1(e), insert
the following clause.

Rights in Technica) Dats and Computer
Software (Aug, 1985)
() Definitions. “Commercisl Computer
ftware”, as used in this clause, means

- tomputer scftware which is used regularly

for other than Government purposas and is
sold. licensed or ieased in significant

- qrantities to the genera public as established

market or catalog prices.

"“Computer”, as tsed in this clause, means
a data processing devica capable of accepting
dats. performing prescribed operations on the
data, and supplying the resuits of these
operations: for example, a device that
operates un discrete data by performing
arithmetic and logic processes on the dats. or
s device that operates on analog data by

performing physical processes on the data.

“Computer Data Base”, se used in this
clause, manns & collection of data it & form
capable of being processed and operated on
by & computer. :

“Computsr Program”, as used in this
clause, means a series of instructions or
statemenis in & form acceptable to a
computar, designed to cause the computer to
execute an operation or operations. Computer
programs include operating systems,
assembiers. compilers, interpreters, data
mariagement systems, utility programs, sort-
merge programa, and ADPE maintenance/
diagnostic programs. as well a» applications
programs such ag payroll, inventory control.
and engineering analysis programs. Computer
programs may ba sither machine-depaudant
or machine-independent, and may be general-
purposs in nature or designad to satisfy the
reguirements of & particniar user.

“Computer Saftware”, as wsed in this
clause, means computer programs and
computer data bases.

“Computer Software Documentation”, as
used in this clavse, mesns technical data,
including computer listings and primtouts, in
human-readable form which (1] documents
the design or details of computer saftwars, (2)
expiaina the capabilities of the software, or
{3) provides operating instructions for nsing
the software 10 obtain desired resulta from s
computer.

“Developed at private expense™, as used in
this subpart. means that completed

performance of the deveiopment effort. and
was not developed as a part of performing a
Government contract. The werd “developed”.
&s used in the phrase “davelsped at private
expense” means brought to the point of
practical application: i.a., t be considered
“developed” an item or component must have
been constructed, g process practiced, or
computer softward used, and in each case it
must have been tested 50 21 to clearly
demonstrate that it performs the objective for
ﬂw‘hich it waus developed. When. in applying

ese criterin. an item, component. process or
software package doss not mest the test
because the enfire item, component. process.
or software package is not developed at
privats expensa. saparais elenents thereof
which de mest the criteria will be considersd '
to have bean developed at private expense.
Purther, in applying the foreging critaria,
when an item. component, process or
computer softwars which hes beer: daveloped
al private expense {nmodified or revised to
meet Government requiremerty gpecified in a
contract, modification of the itenr,
component. process or computer software
shail not be considered to hyre been
developed at private expezse.

“Liconse Rights.” as used i this clause.

" meacs rights of the Govermment to use,

duplicats, or discloss. in whale ar in part and
in any manner. for purposes stated in this
contract o in a separate licensing agreement,
technical dats furnished with limited rights
and computer software furnished with
restricted rights, and to bave or permit others
to use such technicai data or computer
software on behaif of the Government for
such purposes.

“Limited Rights”, as wsed i this clausa,
means rights t wee, duplicate, or disclose
techrical data, in whols or in part, by or for
the Government with the limitation
that such technicai deta sball sot, without the
such technical dats be (1} relensed or
disclosed in whole or in part outsice the
Government, {2] esed in whois or part by the
Government for manufacturs, or in the case
of computer software documentation, for
preparing the same or similar computer
software. or (3) nsed by & party other then
the Governmant. except for: i

(i) Emergency repair or overhsul work, by
or for the Government, whers the jtem or
process concerned is not otharwise
reasonably avaeilable to snabis timely
performanca of the work. provided that the
releqse or disclosurs thersof cutsids the
Government shall be made subject to a
prokibition against further use. release, or
disclosure;

(ii) Relense to a foreign government. as the
interest of the United States may require,
only for informationt or evaluation within
such government undee the condizions of (i)
above: or

(iii) Releass to & contractor retained by the
Governmant {0 raviaw lechnical data,
provided that the releass ar disclosure
thereof shall be subject to a prohibition
against further use, relense. or disclosure.
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“Restricted Rights", as used in this clause,
means rights that apply only to computer
software, and include, as & minimum, the
right tom=" -

{1} Use computer software with the
computer for which or with which it was
acquired. including use at any Govarnment
instailation to which the computer may be
transferred by the Covernment; _ _

{2) Usa computer software with a backup
computsy if the computer for which or with
which it was acquited s inopentive;

(3) Copy computsr programs for .
ﬁk«m (archives} or backup purposes;

{4) Modify computer softwers. oe combine:
it with other softwarw, subject to the .
provisions that thoss portions of the ~
derivative scitware incorporating restricted
rights software are subject to the same
reatricted rights. -
In addition, restricted
specific rights not nconsistent with the
minimum rights in (1}-{4) above that are
listed o¢ described in this contract or
described in & liconse or agreement made &
part of this contract,

“Technicai Duta”, as used ins this clause,
means recordad information, regardless of
the form or method of recording, of a
scientific or technical nature, Technical data
includes computer software documentation,
but does not include computer software or
financial, administrative, cost. pricing. ar -
management data, or other information
incidental to contract administration.

“Unlimited Rights”, a8 used in this clanse, -

mesns rights to.use, duplicate, or disclose
technical data or computer software, in .
whoie or in part, in any manner and for any
purpose whatsosver. and to have or permit
gthers to do sa.

“Unpublished”, as used in this clause
means that which has not been released to
the public nor been furnished to othars
without restriction on further use or
disclosure. For the purpose of this definition,
delivary of limited data to or for the
Gavernment under g contract does not. in
itseil, constitute releass to the public,

(b} Government Rights.~{1) Unlimited
Rights The Government shail have ynlimited
rights fme

{i) Technical data and computer software:
resulting directly from performance of - -
experimental. davelopmantal of research -
wark which was specified as an sioment of
performance in this or any other Government
contract or subcontrack

(ii} Computar softwars required to be
ariginated or developed under 2 Covernment
contract, or generated as a part of performing
~ acontract ’

(iii} Computer data bases. prepared under a
Government contract, consisting of
information supplied by the Government.
information in which the Government has
uniimited rights, or information which is in
the publc domain: T

{iv} Technical data necessary to enabls
manufacture of end-items, components,
modiflcations or processes, when the end-
items. components, modifications or
pracesaes have been, or are being, developed
under this or any other Govarnment contract
ot aubcontract in which experimental,

rights include any other

. listed or described i an

developmentsl or research work is, or wes
specified as an element of contract
performance: except technjcal data
pertaining to items. components. processes,
of computer software developed at private
expense {but see (b){2)(ii) beiow)

(v) Technicai data or computar software
prepared or raquired to be delivered under
this or any other Government contract or

 subconirsct and constituting corrections or

changes to Covaroment furnished data or
computer software; _

(vi) Technical data pertaining to end-items.
components of processes, prepared o
required to be delivered ander this or any
other Government contract or subcontract,
for the purposa of identifying sources, siza,

- configuration, mating and attachment

cheractwristics, functional characteristics and
perfarmance requirements {"form. fit and
function” data, .e.g. specification control
dn\):lnp. catalog shests, suivelope drawings,
ste. ' :

{vil) Marmals or instructional materials
prepared or requited to be deliversd \nder
this contraet of any subcontract kersunder
for installation, cperation, maintenance or

training purpcses
{viii) Technical data or computer softwars

which is in the public domain, or has been or

_ is normally released or discicsed by the

Contractur or subcontractor without
restriction on further disclosure: and

(ix) Technical data or computer software

agresmant i
incorporated into the schedule of this
contract which the parties have
predetermined, on the basis of paragraphs (1)
through (viii) sbove, and agreed will be
furnisheq with uniimited rights.

(2) Limited Rights. The Government shail
bave limited rights in: '

Unpublished technica{ data pertaining to
items. components ar processes developed at
privats expenss, and unpublished computer
software documentation related to computer
software that i acquired with restr :
rights. other than such datn may be included
in the data referred to tm (b){1){i). {vi), (vii),
and {wiii} above.

Limited rights ahall be effective only sa long
aa the technical data remaing unpubiished
and provided that only the portion or portions
of sach piece of data to which limited rights
are to be assarted pursuant to (2)(i) and (i)
abgvo, are identified (for axample, by circling,
unde:
data is marked with the legend below in
which is inserted: .

" (i) The number of the prime contract under
which the technicai data is to be delivered,

(ii) The name of the Contractor and any
subcontractor by whom the technical data
was generated, and :

{iii) An expianation of the method used to

- identify limited rights data.
" Limited Rights Legend

Contract No. ————-,
Contractor: ———,

Explanation of Limited Rights Data
Identification Method Used

or a note}, and that the piace of

Those p.ortiom:.:raf this technical data
indicated as limited rights data shail not,

without the written permission of the abave
Contractor, be eithar (a) used, relsased or
disclosed in whole or in part outside the
Government. (b) used in whols or in part by
the Government for manufacture or. in the
case of computet softwars documentation. for
preparing the same or similar computer
software, or (c] used by a party other than
the Government, excapt for: (1) Emergsancy
repair or overhaul wark, by or for the
Government, where the item or procass
concerned is not otherwise reasonably
availabls {0 enable imsly performance of the
work. providasd that the relaase or disclosure
hereof gutsicie the ' t shall be mads
subject to a prohibition agninst further use,
releass or disclosure: (2) relense to a foreiyn
goveramant, as the interest of the United
States may require, only for information or
evaluation within such government or for
emergency repair ar overhaul work by or for
such gavernment under the conditions of {1}
above; or (3) releass or thereof to
the contacior retained by the Government to
review data, with such releass baing subject
to a prohibition against further use, release or
disclosure. The together with the
indications of the portions of this dats which
are subject to such limitations shall be
included on any reproduction beteof which
includes any part of the portions subject to
such limitations. The limited rights lsgend
shail be honored only us long aa the dats

- continuas to maet the definition of limited

rights, . :

(3) Restricted Rights. (i) The Government
shail have rastrictad rights in computer
software, daveloped at private expanse and
listed or described in a license or agresment
made & part of this contract, which the

- parties have agreed will be fumished with

restricted rights, provided howevar, -
notwithstanding any contrary provision ixt
any such licenss or sgreement, the
Government shail have the rights included in
the definjtion of “reswicted rights” in
paragraph (a) sbove. Such restricted rights
are of no effect unless the computer software
|s markad by the Contractar with the
following legend: -

Rustricted Rights Lagend -

Use, duplication or disclosure is subject to
restrictions stated in Contract No. =
With ——— (Name of CONTactor) m——

and unleas the related computer software
documentation inciydes & prominent
statement of the resirictions applicable to the
computer software, The Contractor may not
place any legend on computer saftware
indicating restrictions on the Covernment's
rights in such software uniess the restrictions
are set forth in a license or agreement mada
part of this contract prior to the delivery date
of the software. Failure of the Contractor to
apply a restricted rights legsnd to such
computsr software ahall reiieve the
Government of liability with respect to such
unmarked software.

(it} Notwithstanding subdivision (i) above,
commercial computer software and related
documentation developed at private expense
and not in the public domain may, if the
Contractor so elects. be marked with the
following legend:
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Restricnd Rights Legond

Use. duplication, or disclosure by the
Government is subject to restrictions as set
. forth in subdivision [b}{3)(ii) of the Rights in
Technical Data and Computer Software
clanse at 252.227-7013

_{Name of Contractor and Address)
When acquired by the Government.
commaercial computer software and reluted
documentation containing this legend shail
be subject to the following:

‘[A) Title to and ownership of the software
and documentation shall remain with the
Contractor.

(B} Use of the software and documentition
shall be limited to the facility for which it is
acquired.

{C) The Government shall not provide or
otherwise make available the software or
documentation. or any portion thereof, in any
form, to any third party without the prier
written approvai of the Contractor. Third

* parties do not include prime contraciors,

subcontractors and agents of the Government

whe have the Gavernment's permission to
use the licensed software and documentation
at the facility, and who have agreed to use
the licensed software and documentation at
the facility, and who have agreed tc use the
licensed software and documentstion ooly in
accordance with these restrictions. This
provision does not limit the right of the )
Government to use software, documentation.
or information therein, which the
Gavernment may already bave or obtains
without restrictions.,

(1) The Government shall have the right to
use the computer software and
documentation with the caorputer for which it
'8 acquired at any other facility to which that
. computer may be transferred: to use the )
computer software and documentation with a
backup computer when the primary computer
'3 inoperstive: to copy computer programs for
safekeeping (archives) or backup arposes:
and to modify the software and
documentation or combine it with other
software, provided, that the ummodified

porticns shall remain subject to these
restrictions.

(E) If the Contractor, within sixty [60) days
after 8 written request. {ails to substantiate
by clear and convincing evidence that
computer software and documentation
marked with this legend are commercial .
tterns and were developed at private expense,
or if the Contractor fails to refute evidence
presented bry tha Government that the
scitware is tn the public domain, the
Covernment may cancel or ignore the
‘restrictive legend and use the software with
unlimited rights. Such wrirten requests shall
be addressed to the Contrsctor identified in.
the legend.

{41 No legend vhall be tharked on, nor shall
any limitation or restriction on right of use be
asserted as 10, ariy data or computer softwars
which the Contractor has previously
delivered to the Government without
restrictions. The limited or restricted rights
provided for by this paragreph shall not
impair the right of the Government 1o use
similar or identical date or computer
software acquired from other sources.

- Contracting

{c} Copyright. (1} In addition to the rights
granted undar the provisiona of paragraph (b}
above. the Contractoe hereby grants 1o the
Government a nonexciusive. paid-up license
throughout the world. of the scope set forth
below. inder any copyright owned by the
Contractor. in any wark of authorship
prepared for or acquired by the Governmem
under this contract, to reproduce the work in
copies or phoncrecorda, to distribute copies
or phonorecords io the public. te perform or
display the work pubilicly. and 1o prepare
derivative works thareof, and 1o have others
do so for Government purposes, With respect
to technical data and compater software in
which the Governmsnt has wnlimited rights,
the license shall be of the same scope as the
rights set forth in the definition of “unlimited
rights” in peragraph (a) above. With respect

‘1o technica! data in which the Government

has limited rights, the scope of the licensa is
limited to the rights set forth in the
definjtions of “limited rights" in paragraph {a)
above. With respect to computer software
which the pertins have agreed in accordance
with paragraph (b){3} above will be fumnished
with resizicted rights, the scope of the license
is limited to such rights.

{2) Unless writtes approval of the
Officer is obtained, the
Contractor shall ot imcinde in tachnical data
or computer software prepared for or
acquired by tha Government under this
contract any works of authorship im which
copyTight is not awned by the Contractor,
without acquiring for the Government any
rights necessary to parfect s copyright license
of the scope specified m paragraph {c}(1).
. {3) As between the Cantractor and the

- Government,: the Contractor shall be

considerad the "parson for whors the work
was prepared” for the purpose of determining
autborship sader Sectioa 2m{b) of Title 17.
United States Coda, .

{4) Technical data delivered under this
contract which carries a copyTight aotice
shall alsc include the foliowing statement
which shal] be placad therson by the
Contractor, or should the Contracior fail. by
the Government: :

This material may be reproduced by or for
the U.S. Governmnent pursuant 1o the .
copyright license undar the clause at 252.227-
7013 (date). : :

(d) Remowal of Unauthorized Markings

from Compliter Software. Notwithstanding -

any provision of this contract concerning
inspection and acceptancs, the Government
may correct. cancel. or ignors any marking
not authorized by the terms of this contract
on-any uler software furniahed
hersunder if: '

{1} The Contractor fails to respond within
sixty (60) days 10 a written ingniry by the
Government concerning the propriety of the
markings, or )

(2} The Contractor's response {eils to
substantiate. within sixty {80) deys after
written notice. the propniety of resicted
rights markings by clear and convincing
evidence.

{e} Re/ation lo Patents. Nothing contained
in this clause ahall imply & license to the
GCovermnment under any patent or be
construed as affecting the scope of any
license or other right otherwise granted o the
Government under any patent:

if) Limitation on Charges for Dota and

Computer Softwaore. Thae Contractor o
recognizes that the Goverament or a foresgn .

government with funds derived through the
Military Assistance Program or otherwise
through the United States Cavernment may

-contract for property or servicas with respect

to which the vendor may be liable to the
Contractor for charges for the use of technical

data or computer software on account of such
a contract The contractor further

.that it is the policy of the Government not to

pay in connection with its contracts, or to
sllow to be patd in connection with conoracts
made with funds derived through the Military

Assistanca Program or otherwise through the

United States Government charges for data
or computer saftware which the Government
kas to right to use and disclose to others.
which is in the public domain, or which the
Government has been given without
restrictions upon its use and disclosure to
others. This policy does ot apply to
reasonabls reproductions, handling, mailing.
and similar administrative costs incident to
the farnishing of such data or computer
softwars. In recognition of this policy. the
Contractor agrees to participate in and make
appropriats arrangements for the exclusion of
such cherges from such contracta, or for the
refund of amounts received by the Contractor
with respect to azy such charges not so
excluded. s

(g) Acguisition of Data end Computer
Saftware from Subcontractars. (1) Whenever
any technical data or computer saftwire is to

" be obtained from a subeontracior under this

contract, the Contractar shall use this same
clause in the subcontract without alteration
and o other clause shall be used to enlarge
or diminish the Governmant's or the
Contractor's rights m the mubcontractor dats
or computar software which is required for
the Governmant.

(2} Technical data required to ba deliversd
by & subcontractor whall normally be
delivered \o the nexi-higher tier contractor,
However, when thers is & requirement in the
prime contract for data which may be
submitted with Bmited rights, a subconiractor
may fulfill such requiremest by submitting
such data directly to the Government rather
than the prime Comtractor.

(3) Tha Contractor and highsr-tier
subcontraciors will not nse their power to
award subcontracts as sconomic leverage o
acquire rights in technical dats or computer
software from their subeomtrsctors for
themsejves. :

{End of clause)

Alterate I (Aug 1585)

_ As prescribed at 227.473-1(b), add the
following peragraph to the basic clause:

Notice of Certain Limited or Restricted
Rights :

{h){1} Except as otherwise provided herein.
the Contractor will promptly notify the
Contracting Officar in writing if the
Contractor or a subcontzactor intends to use
in the performance of this contract any item,
corportent, process, of compuoier software
developed at private expensa, The
notification shall include an identification of
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the items. cnmponentl. processes or cumpum
software and the associated dale pertaining
therefo.

{?) Notification is pot required with respect
lo:

{i} ftems. components. es and
compuler software for which notification was
previously given in his contract pursuam o
the clause ot DFARS 252.227.7035,
Prenatification of Rights in Technical Data
and Computer Software. or

{ii} Standard commercial items which are
manufecturerd by more than cne source of
supply. .

{3) Except as otherwise provided herein,
Contracting Officer approval ts not necessary
for the Contracter to use the subject item.
component, procese, of computer software in
the performance of the contract.

Altarnse [ (May 1983)

As prescribed at 227.477, add the following
paragraph to the basic clause:

{ ) Publication for sale. I, prior o
publication for sale by the Government and
within the period designated in the contract

, or task order, but in no event lsler than

twenty-lour {24) months aflar delivery of such
data. the Contractor publishes for sale any
data: (1) Designated in the contract as being
subject to this paragraph and (2) delivered
under this contract. and promptly notifies the
Contracting Officer of these publications, the
Coverninag} shail not publish soch date for
sale or autharize others to do so0. This
limitation on the Goveroment's right to
publish for sale aay such data o published
by the Coatracsor shall cantinue gs long as
the data iy protecied as a published work
under the copyright law of the United States
and is rensonably available to the public [or
purchase. Any such publication shall include
a notice identifying this contract and
recognizing the license rights of the
Covernment under paragraph {¢)(1) of this
clause. As to all such data not so published
by the Contractoe, this paragnph shatt be of
no force or effect

Altprnate [T {Ang 1685

As preacribed at 227.473-2(e). add the
fuilowing paragraph to the basic clause:

i 11} Notwithatandicg any other
provigion of this contract the Government
shall have {specify type of rights here. Le.
urlimited. license) rights in [imited rights
technical data and restricted rights computer
sofware furnished under this contract
effective on the day immediately following
the daie specified in the contract for the
expiration of the limited and restricted rights
legends. Such expiration date shail be
marked on each piece of limited and
reatricted rights data furnished under the
cuntract.

(il Technical daia subject to the expiration
of limited rights shal! be marked with the
tmited rights legend st forth in paragraph
[b2¥i) above with the title of the legend
modified to read:

Limited Rights Legend (Subject to Expiration)
Cgntract No.
Contractor:

The following stnternent shall also be
added 1o the legend:

Limited rights shall become (specify type of
rights here, Le.. unlimited, license) rights oo
{insert expiration dats}.

‘The madifisd legend shall be included on
any reproduction of the limited nghta data, in
whole or in part

(iii) Computer soltwase subjact to Lhe
expication or restricted rights shall be marked
with the restricted rights legend set forth in
paragraph (b)(3}(}) above with the title of the
legend modified to read:

Rmatzicied Rights Legend (Subject o
Expiration) .

Use. duplication or disclosere is subject to
restrictions stated in Contract No. —————with
MWame of ContrCtOr)j = —

The following statement shall also be
added to the legend:

Restricted rights shail become (specify type
or riyits hers. i.e., unlimited. licenss) rights
on {insert expiration dare).

The modified legend shall be im:luded on
any reprodoction of the restvicted rights data,
in whole or in part.

Altarnate [V {Aug 1905)

As prescribed st 227,473-2(). add the
following subparagraph to the besic c!auu as
subparagraph {b)5k
(5) License R:ghu. () Tm"zix lil.il

delivered nnder this contract sha

acquired with license rights.

(ii) The Government may vse. duoplicate. or
disclose the technical data far purposes
stated in this contract, and may kave or
permit others to use such data on behaif of
the Governmesi [or such purposes. License
rights do not graet to the Government the
rights to use such data for commerciaj
purposes or the rights to bave or permit
others 1o use such dats for commerciaj
purposes. The Government assumas no
liability for use, duplication, or disclosure of
such data by others for commercial purposes.

. Oisclosure of such data to others and use of

such data by othars on behalf of the
Government for the purposes stated in this
contract shall be subject to a prohibition
against further use, refesse or disclosyre.

(iif} Techncial data acquired by the
GCovernment with license rights pursvant to
this paragraph shail be marked with the
limited rights legend set forth in paragraph
{b}£2){i} above with the title of the legend
modifisd to read:

‘The legend shail be revised by deleting the
words “Limited Rights" wherever they
appear and by including in their place the
waords “License Rights".

The modified legend ahall be included on

- =ny reproduction of the license rights data, in

whole or in part.
252.227-7014 [Reserved]
252.227-7015 Rights in technical dats—
Spacific acquisition. _

As prescribed at 227.473-2(a), insert -
the foilowing clause:
Rights in Techincal Datl—Speuﬁl:
Acguisition {Aug 1905) -

{a) Definition. Techmcal Data”. as used in
th:8 ciause. means recorded mfcrmation.

regard‘..auef the l‘mwmﬂhodelncudim.
of a scientific or technical nature, Technical
data includes computer software
documentation. but does not include
computer software or financial,
administrativa, cost, pricing. of management
data or other information incidentat i
contrect administration.

(b) Govemmem Rights. The Government
may duplicste, uee and disciose in any
manner and for any purpose whatioever, and
have others so do, ail or any part of the
technical data delivered by the Contructor 1o
the Government under this contract.

{c) Copyright. (1] In addition to the rights
granted under the provisions of {b) above. the
Contractor hereby grants to the Government
a nonexclusive, paid-ep Ecenss throughont
the world under any copyright gwned by the
Contractor, in any work of suthorship
prepared for or acquired by tbe Government
under this contract. to reproduce the work in
copies of phonorecards, to distributa copies

- of phonorecorda to the public, to perform or

display the work publicly. and to prepars .
detivative works thereof, and to have others
do so for Government purposes.

{2} Unless written approval of the
Contracting Officer is obtained. the
Contrsctor shall not mcivde in technical data
prepared for or acquired by the Government
under this contract any works of authorship
in which eopyright is not owned by the
Contractor without scguiring for the
Government sy rights necessary to perfect 2
copyright license of the scope specified in
subparagraph (c){1} above.

{3) As between the Contractor and the
Government, the Contractor shall be
considered the “person for whom the work
was preparsd” for the purposs of dst
authorship under Section 201(b) of Title 17,
United States Cods.

(4} Technical daig deliversd under this
contract which carries a.copyright notice
shai} also inclode the following statement
witich shall be placed thersan by the
Contractor. or should the Cantractor fail, by
the Government:

This material may be reproduced by or for
the U.8. Government pursuant o the
copsTight licensa under the clause at 252.227-
T015 [date),

'd) Refalion to Patears. Nothing contained
in this clause shall imply a licanse to the
Covernment under any Patent; of ba

‘construed as affecting the scope of any :
license or other right otherwise granted to the

Government under any patent. -

{e} Limitation or Charges for Data, The
Contractor recognizas thay the Govarnment, -
or a foreign government with funds derived
throngh the Military Assistance Program or -
oiherwisa through the United States
Govarnment, may contratt for property or
services with respect to which the vendor
may be liabie to the Contractor for charges
for the use of techwical data on account of
such a coniract. The Contractor further
reCognizes that it is the poiicy of the
Government not to pay ifi connection with its
contracts, or to allow to be paid in
canmection with contracts made with funds
derived throughout the Military Assistance
Program or otherwiae through the United
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States Government, charges for data which
the Government has a right to use and
disclose to others, which ia'in the public
domain. or which the Government has been
given without restrictions upon ite use and
disclosure to others. This policy does not
apply to reasonable reproduction, handling,
meiling, and similar administrative costs
. incident to the furnishing of such data. In
recognition of this policy. the Contractor
agress to participate in-and make appropriats
arrangements foe the exciusion of such
charges from such contracts, or for the refund
of amounts recsived by the Contractor with
respect to any such charges ot 0 exciuded,

{Bnd of clause) °

252.297-7016 Contrect schedule lteme
developmental, or

requiring
research work,

As prescribed at 227.472-1(f), Insert
the following clause:

Contract Scheduls itams Requiring
Experimental, Developonantal, or
Work (Aug. 1985) )

For of defining the oature of the
work and the scope of rights in data granted
to the Government pursusnt to the “Rights in
-Technicsl Data and Camputer Software”
clause of this contract, it is understood and
agreed that items (list applicable scheduls
mmambera) require the pectormance ot
num } require
experimental, developmental, or research
work or require computer software tobe
originated or developed under a Governmant
contract or gensrated as a part of performing
a Government contract.

(End of clause)
252.227-7017 [Resetved]

252.227-7018 Restrictive markings on
technical data and compuisr software.

_ As prescribed at 227.473-3(b)(2), Insert
the following clause:

Restrictive Markings on Technical Datz and
Computer Software (Aug. 195)

(a} The Contractor shall have, maintain,

and follow throughout the performancs of

- this coatract, procedures sufficient to assure
that restrictive markings are csed on
technical dats and computer software
required 10 be delivered hereunder oniy when
suthorized by the terms of the “Rights in
Technical Data and Computer Software™
clause of this contract. The Contractor shall
sssure that subcontractors have suificient
procadures to assure thet only suthorized

- markings are used. Contractor and
subcontractor procedures shall be in writing.
The Contractor shail also maintain a quality
asaurance syatem to assure compliance with
the clause.

{b) The Contractor shall maintain {1)
recaords to show how the procedures of
paragraph (a) above wer: applied in .
determining that the mikings are suthorized,
as well a8 (1} such records as are reascnably
necessary to show pursuant to subpacagraph
{d1(2) of the “Rights in Technical Data and
Computer Software” clause that restrictive

ings used in any pieca of technical data
ot computer software delivered under this

contract are guthorized, and that the data
continues to meet the definition of limited
rights or restricted rights. '

{¢) The Contractor shall. within sixty {80}
days after award of this contract, identify in
writing to the Contracting Officer by name or
titie the parson(s) having the final
responsibility within the Contractor's
organization for datermining whethar
restrictive markings are to be placed on
technical data and computer software to be
delivered under this contract. The Contractor

‘hereby authorizes direct contact between the

Government and such person(s} in resclving
qusstions involving technical data and
computer software compliance and restrictive

markings.

(d) The Contracting Officer may svaluats
ar verify the Contractor's procedures to
determine their effectiveness. Upon request, a
capy of the written procedures shall be
furnished. The failure of the Contracting
Officer to svaluate or verify such procedures
sball not relieve the Contractor of the

reapansibility for complying with paragraphe

(a} and (b} above.

(e){1) If the Cantractor fails o make a good
faith effort to institute the procedures of
paragraphs (a) end (b) above, any limited
rights mariings on technical data end
resiricted right mariings on computer
software delivered under this contract may
be cancalled or ignored by the Contracting
Officer. The Contracting Officer shall give
written notice to the Contractor of the action
taken, including identification of the data or
scftware on which markings have been
cancelled or {gnored. and therenfter may use
such data or software with untimited rights,

(2) The Contracting Officer may giva
written notification to the Contractor of any
failure io maintain or follow the established
procedures, or of any material deficiancy in
the procedures, and state a period of time not
less than thirty (30) days within which the
Contractor shall caompiete corrective action,
If corrective action with respect to restrictive
markings in not completed within the
specified time, restrictive markings co any
technical dats and computar software being
prepared for delivery or deliversd under this
contract during that period shail be presumed
to ba unsuthcrized by the tarms thereof and
the Contracting Officar may cance! or ignore
such markings if the Contractor is unable to
substantiate the markings in accordance with
the procedures of paragraph (d) of the clause
at 252.227-7013, Rights in Technical Daty and
Computer Software, of with respect to
technical data and procedures in the cleuss
at PAR 5222714, _

() Notwithatanding any provisions of this
contract concerning inspection and
scceptance. the acceptance by the
Government of technical data or computer
saftware with restrictive legends shall not be
construsd as a waiver of any rights accruing
to the Government.

{(g) This clause, including this paragraph (g},
shail be included in each subcontract under
which technizai data is required to be
delivered or computer software may ba
ariginated, developed or generatad. When so
inserted. "Contractor” shall be changed to
"Subcontractor”.

[End of clause)

252.227-7019 identification of restrictad
rights computer software. -
Aas prescribed st 227.473-4(a){3), Insert

the following provision:

Identification of Restricted Rights Computee
Software (Ape. 1977}

The Offeror’s attantion is cailed to the
requirement in the “Rights in Technical Dats
and Computer Software" clause that any
restrictions on the Government concerning
use n;:f:lclmm of computer software that
was developed st private expense and i3 to
be delivered ondaer the contract must be set
forth in an agreement made a part of the
contract, either negotisted prior to award or
included in a modification of the contract
before such delivery. Tharefaru, the Cfferor ia
requaestad to identify in his proposal any
camputer scftwars which was developed at
private expense and upon the use of which he
desires to aegotiate restrictions, and 1o state
the nature of the mestriction, If no
such computer software is idmtified. it will
be assumaed that all daliverable computar
software wiil be subject to unlimited rights.

{End of Provisicn)

282.227-7020 Rights in dets—Bpecinl
worke.

As prescribed at 227 475, insert the
following clause: '

Rights in DetawSpecial Works (Mar. 1879

{a] the term “works™ as used herein,
includes literary, musical, and dramiatic
works: pantomings and choveographic works
pictorial, graphic, and sculptural works:
motion pictures and other audiovisnal works;
sound recordings: and warks of similar
Deture. The tarm doss ot include Snanclal
reports, costs analyses, and other information
incidental to contract administration.

(b) All works first produced in the
performance of this contract shall be the sole
property of the Government, which shail be
considered the “person for whom the work
was prepared”, for tha purposs of authorship
in any copyrightable work under section
2m(b} of Title 17, Unitad Statzs Code, and the
Government shail own &l of the rights
comprised in the copyright The Contractor
agrees not to assart o authorize others to
assert any rights, or estabiish any ciaim to
copyright, tn such worka. The Contractor,
unless directed to the contrary by the
Contracting Officer, shail place on any such
works delivered under this contrsct the
following notice:-

¢ (Year date of delivery} United States
Government as representsd by the Secretary
of (department). All rights reserved.

in the case of & phonorecord, the ¢ will be
repaced by P,

{c) Except as otherwise provided in this
contract, the Contructor hereby grants to the
Government a nonexclusive, paid-up license
throughout the warid: {1) To reproduce in
copies or phonorecorda, to prepare derivative
worka, to distribute copies or phonorecords,
and to perform or display publicly any
portion of & work which is not first produced
in the performance of this contract. but in
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which eopyrlght in owned by the Contractor
and which ts incorporated in the work
furnished under this contract, and {2) to
authorize othars (o do so for Government
purposes. :

{d) Unless writtan approval of the
Cantracting Offices is obtaizred , the
Contractor shall not include in mworh
prepared for or delivered to the Government
under this contract any works of authorship
in whichk copyright s not owned by the
Contracios or the Governuzant without
acquiring for the Goverranent any rights
neczusary to perfact a license oi the scope sat
forth in paragreph (c} above.

(e} The Coniractor shall indemnify and
save and boid harmiess the Government and
its officers. ageuts and employwes acting for
the Governmend. against any Hability, -
including costs and expenses (1) for violation
of propristary tights, copyrights, or rights of
privacy or publicity, arising out of the
creation. delivery, or use of any works
furnished nnder this contract or {2) based
upon any libalous or other unlawful matter
containest in sach works,

[f} Neothing contained in this clause shall
imply  license to the Government undar any
patent. or be construed as affecting the scope
of any license of other right o
granted to the Government unider srry patent.

(2} Paragraphs (c} and (d} sbove are not
applicable to material furnished to the
Contractor by the Govermmnent and
incorporated i the work fornished under the
coniract Provided, such imcorporated
materinl ts idéntifed by the Gontructar at the
time of deivery of such work.

" {End of clause}

252.227-7021 Rights in data—Existing
works,

As prescribed at 227.478, insert tha
following clause:

Righu in Data—-Existing Works (Mar. 1979)

(a} The term “works™, as used herein,
inciudes litarary, musicai, and dramatic
works: pantcmitnes and choreographic
works; pictorial, graphic and sculptural work:
sound recordings: and works of a similar
nature. The term does not include financial
reports, cost apaiyses, end other informacion
incidental to contract administration.

(b} Except as otherwise provided in this
contract. the Contractor hereby grants to the:

Covernment a nonexclusive, paid-up licenae -

throveghout the world (1) to distribute,
perform publicly, and display publicly the
warks called for under this contract: and {2)
to authorize athers to do 30 for Governinent
purposes.

(c} The Contractor sholl indemnify and
save and hold barmless the Government, and
its afficers, agents, and emplayeas acting for
the Government. against any liability.
including costs and expanses, (1) for viclation
of proprietary rights, copyrights, or rights of
privacy or publicly arising out of the creation.
delivery, or use of any works furnished under
this contract: or (2) based upon any libelous
or other unlawful maiter contained in those
works.

' [Ead of clausej

!52.227—7032 Govmm rights
unl!mlhd}. )

As prescribed at 227.478-2(a)(1), insert
the following clause:

Government Rights (Unlimited) {Mar. 1“)
{a) The Government shall bave unlimited

rghts in all drawings, designs. tpmﬂntmnl. '

totes and other works deveioped iz the
performance of this contract. including the -
right to use same on any other Governmant
design or construction without additional
compensation to.the Contractor, The
Contractor hereby grants io the Governmant

. & paid-up license throughout the warid to ail
such works to which he may aseart ar
establish any claim under design patent or
copyright laws. The Conteactor, for a period
of&uﬂ&lmaﬂumﬁeﬂmol&c
project, agrees ta farnish the original or
copies of all such works on the request of the
Contracting Cfficer.

{End of clause)

252227-7023 Orawings and cther dats to
become property of Government.

. As prescribed at 227.478-2{a)(1)(i].
insert the following clagse: -

Dn_\rhu and Other Data To Become
Property of Goveryraend (Maz. 1379)

All designs, deawings, specifications, notes
and other worke developed in the
performance of this contract shall becoms the
sole property of the Covernment and may be
ured on any other design or constrecton
without additional compensation to the
Contractor. The Government shall be
considered the “person for whom the work
was prepared” [or the purpose of suthorship
in any copytightabls work under Sectfon
2m{b) of Title 17, United States Code. With
respect thereto, the Contractor agrees not to
assert or authorize others to assert any rights
nor eatabliah any claim under the design
patent oy copyright laws. The Contractor. for
a perod of three (3} years after completion of
the project, agrees to furnish all retained
works on the request of the Contracting

" Officer. Unless otherwiss provided in this.
contract, the Contractor shall have right to
re'ain copies of all works beyond such
period.

{End of clause)

252.277-7024 MNotics and approval of
reatricted designs.

. As prescribed at 227.478-5. inzert the
following clause:

Notice and Approval of Restrictad Designs
(Apr. 1984)

In the perfomance of thus contract, the
Contractor shall, to the extent pracricable.
rmake maximum use of siructures, machines,
oroducts. materials, construction tethods.
and equipment that are readily avaiiable -
through Government or competitive

. commercial channels. or through standasd or

proven production technigies, methods. and
processes, Linless approved by the
Coatracting Officer. the Contractor shall not
produce & design or specification that

requires in this coastruction work the use of
structures. products, materiais constrection
equipment or processes that sre knowa by
the Contractor to be availabie oniy froem &
sole source. The Contractor shull promptiy
report any such danporapea&anon to the
Contracting Officer and given the resson why
it is considered necessary to wo restrict the
design or specification.

(End of clause} -

252.227-7025 Rights in technicst data ang
computer softtware (38IR Program),

Ag prescribed at 227.480, Insert the
following ciause:

Rights in Technical Data and Computas
Software (SBIR Program) (Aug, 1988) -

(a) Definitions “Computer data bass™, a8
tised in this clause, mesns a callection of data
in s form capable of being processed and
operated oa by & computer.

"Compuler progismm’”, s wsed in thie
claves, meany u seriws of Ewtractions or
statements in a form acceptabie to a
computer dexigned to cagse the computer to

. execute ag operution or operstions Computer

programa may be either m

or mlchh--hd-mdm and may be genml
purpose in nature or desiyned to satisfy the
requirements of & particniar user.

~Computer software™ as osed in this
clause, means computer programs and
computer date bases,

"Compnter software documentatior”™, as
used in this claose, mesns techmical data,
including computu' listings and printouts, in
teman readabls form which (1) docements
the design or details of computer software, (2)
explains the capabilities of the scftware. or
{3) provides cperating instructions for using
the soitware o obtain daued resuits ffom =
compu!e.r

“License rights” .umdmmdam
rmeans righta to use, duplicate. or disciose
technical data or computet software in whole
or in part and in any marmer. for Government
purpcses only, and to have or permit others
o do so for Government pirposss ounly.
License rights do not grant to the Goverament

the right to have or permit athers 1o uie
technical dats or cumpuur scitwara for

) ‘commercial p

urposes.

"“Limited nghts , as used in this clause,
means right to use, duplicate. of discioss
technical daia, in whele oe in part, by or for
the Covernment, with the axpress imilation
that such technical data shell not. without the

- written pecmission of the party furnishing

such technical data, be {1} Reicased or
disclosed in whole or in part outside the
Government. {2) used in whale or part by the
Governmen: for manufacture, or 1 the case
of computer sofiware documentation for
preparing the same or similar computer
software, ot [3) used by a party other than
the Government.

“Resiricted rights”, as used it this clause.
means righta that apply only to compoter
software. and include, as 8 minimum, the
right toe

[1} Use computer software with the
computar for which or with which it was
acquired. including ure at any Government
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inatallation to which the camputer may be
transferred by the Government;

(2} Use computer software with a backup
computer if the computer for which or with
which it was actuired is innpcr;'uv‘::f ‘

(3) Copy computer programs for safekesing
(archives) or backup purposes; and

(4] Modify computer software, or combine
it with other software, subject to the
provision that those portions of the derivative
software incorporating restricted rights
softwars are suhject to the same restricted
rights,

Itz addition, restricted rights include any ather
specific rights not inconsistent with the
minimum rights in {1}-(4¢} above that are
listed or described in this contract or
described in a licenss agreemeont made a part
of this contract.

“Technical data”™, as used in this clausas,
means recorded information, regardless of
the form o method of recording, of a
scientific or technical nature. Technical data
includes computer software documentation,
but does not include computer software or
. financial, administrative, cost, pricing, or
" management data. or other information
incidental to contract administration.

“Unlimited rights”, as used in this clause,
means right ta use, duplicate, or disclose
techaicai duts or computer software, in
whole or in part, in any manner and for sny
purpose whatsosver, and to have of parmit
othery o do so,

{b) Government Rights—{1) Licenss Rights.
For a period of two (2} years {or such other
period as may ba suthorized by the
Contracting Officer for good cause shown}
after the delivary and scceptance of the last
deiiverable item under this contract, the
Government shall have limited rights and,
after the expiration of the two-year period,
shall have licenss rights in:

{i) Technical dats and computer softwars
resulting directly from performance of
experimental, developmental, or research
work which was specified as an element of
performance in this contract or any
subcontract hereunder;

{ii) Computer software to be
originated ar developed under this contract
or any subcontract herennder, or generated
as a necessary part of performing this
contract or any subcontract hereunder;

{tis) Technical data necessary to enable
manufacture of end-iterns, components and
modifications, or to enable the performance
of processes, when the end-items,
compenents, modifications or processes have
beez. or are being, developed under this
cantract or any subcontract hereunder in
which expetimental. developmental or
research work s, or was specified a» an
eiement of contract performance:
technical dats pertaining to items,
components. processas or computer software
developed at private expense {but see
subparagraph (b}{2)(i} below):

{iv) Technical data or computer software
prepared or required to be delivered under
this contrsct or any subcontract hereunder
and constituting correction or changes to
Government-furnished date or computer
softwarm
(v} Technical data pertaining to end-itsms.
components of processes, irepared ot

tequired to be delivered under this contract
of any subcontract hereunder for the purpase
of identifying sources. stze. configuration,
mating and attachment chiracteristics,
functional characteristics and performance
requirements (“form, fit and function” data,
e.g. specification control drawings, catalog
sheets, snvelops drawings, etc);

{vi} Manuals or instructional materiale
prepaied aor required to be delivered under
this contract or any subcontract hereundasr
for installation. operation, maintenancs, or

training purpases; an

(vii) Any cther technical data or computer
software prepared or required to be deliverad
under this contract or any subcontract

" hersunder, other than technical deta

furnished with limited or uniimited rights
pursuant to subparagraphs (b) (2) and (4)
beiow or computer software furnished with
restricted or uniimited rights puryuant to
subparagraphs (b) {3} and {4} below.

License rights aball be effactive with respect
to the technical duta identified in
subparagraphs (b}{1) {i). i), (iv}, (v}, (vi}, and
{vii) above only if each piece of data is

" marked with the License Rights Legend below

in which is inserted the number of the prima
contract under which the data is to be
delivered, the nams of the Contractor and
any subcontractar by whom the data was
gonarstad, and the period in which the dats is
subject to limited rights, wnd shall be
efective with respect to the computar
software identified in subparagraphs (b){1)
{i, liik (iv) and (vii) above only if each unit of
software is marked with an sbbreviated
License Rights Legend reciting that the use,
duplication, or disclosurs of tha software is
subject to the sams license rights restriction
inciuded in the sams contract (identifled by
aumber] with the same Contactor (identifind
by name}:

License Rights Legend g
Contract No, ww——r—
Contractor or Subcontractor:
For a period of two (2) ysars after the

delivery and acceptance of the last

deiiverable item under this contract. this
tachnical dats shall not. without the written
permission of the above Contractor, be sither

(A) used, reieased or disclosed in whola ar in

part cutside the Government, (B) used in

whols or in part by the Government for

- manufacture, or (C) used by & party other

than the Government, After the expiration of
the two (2) year period, the Government may
use, duplicats, or disciose the data, in whole
or in part and in any manner, for Government
purposas only, and may have or permit others
te do 0 for Government purposes only. All
rights to use or duplicate the data for
commertial purposes are retained by the
Contractor, and others to whom this dats
may be disciosed agree 10 abide by this
commarcial purposes limitation. The
Govarnment assumes no lability for use or-
disciosure of the data by others for
commarcial purposes. This legend shail be
included on any reproduction of this data, in
whale or in part.

(2} Limited Rights. The Government shall
have limited rights in:

{i) Unpublished technical data ining to
items, components or processes developed st

private expansa, and unpublished computer
software documentation related to computer
software that is acquired with restricted
righta, other than such data es mey be
included in the data referred ta in
subparagraphs (b}(1) (1), (tv), (v}, and (vi)
above. The word unpublishad. as applied to
technical data ard computer software
documentation. means that which has not
besn released to the public nor been
furnished to others without restriction on
further use or disclosure, For the purposs of
this definition. delivery of limited rights
technical data to or for the Government
under a contract does not, in itself. constitute
releass to the public.

Limited Rights shall be sffactive with respect
to the technical data mentioned in
subparagraph {b){2){1) above oaly so long as
the technical data remains unpublished and
only {f sach piecs of data iy marked with the
Limited Rights Legend below tn which is
insertad the number of the contract
under which the data is to be deiivered and
the nams of the Contractor and any
subcontractor by whom the data was
generated:

Limitad Rights Legend
Contract No, cw——
Contrsctor or subcontractor:
This technics] data shail not, without the

written psrmission of the above Contractoe,

be aither (A) used. reisased or disciosed in

whole or in part outsids the Government, (B)

used in whols or {n part by the Governmaent
for manufacture, or (C) used by s party other
than ths Governmant. This legend shall be
included on any reproduction of this data, in
whole or in part. K

(3) Restrictad Rights. Tha Government
shalt have restrictad rights in privetely
deveioped computer software, listed or
describad In & license agreement mada & part
of this contract, which the parties bave
agreed will be furmished with restricted
rights; Provided, however, notwithstanding
Any contrary provision in any sach licenss or
agreement, tha Government shall have the
rights included in the definition of “restricted
rights” in paragraph {a) above. Such
restricted rights atw of no sffect unless the
computer software is marked by the
Contractdr with the following legend:

Restrictad Rights Legend

Use, dupiication or disclosure is subject to
restrictions stated in Contract No, e
With ~emee (Name of Contractor]. and the
related computer software docomentation
includes & ent statement of the
restrictions applicable to the computer
software. The Contractor may not place any
legend on-computer software indicating
resirictions on the Government's rights in
such software uniess the restrictions are set
forth in a license or t made a part of
this contract priae to the delivery dete of the
software. Failure of the Contractor to appiy a
restricted rights legend to such computer
software shell relieve the Govarnment of
Hability with respect to such yamarked

frwars.

0 .
{4) Unlimited Rights. The Government shail
have unlimited rights in:
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(1) Technical data or computer soitwars-
to be prepared or delivered under
this contract of any subcontract hersunder
that was previously delivered or previously
required to be delivered 1o the Governmant
under any contract or subceatract with .
unlimitad rights

(ii} Technicai dats or computer software
that is i the public dorain or has been or is
normaily relensed or disclosed by the
Cantractor ot any subcontractor without
restriction on further use or disclosure: and

(i) Computer data bases. consisting of
informstion supplied by the Covernmant,
information in which the Government has
unlimited rights, or information which is in
the public domain.

(5} No legend shall be marked oo, not shail
any limitation or restriction on rights of use
be asserted as to any technical data or
computer software which the Contractor or
any subcontractor has previously delivered to
the Government without restriction. The -
licanse, limited or restricted rights provided

for by this paragraph (b) shall not impair tha -

right of the Governmaent to use similar or

identical technical dats or computer software

acquired from othar sources.

(c} Copyright. (1) The Contractor is hereby .
granisd permission o assert or establish
claim to or ownership of copyright in any
work of authorahip prepared foe or acquired
by the Government undsr this contract. In
addition to the rights granted in paragraph (b)
above, the Contractor hareby grants to the
Gaovernmaent s nonexciusive, irrevocable,
paid-up license throughout the world of tha
scope set forth below, under any such
copyright to reproducs the work isi copies or
phonorecords, to distribute capies or
phonorecords to the public, to perform or
display the work publicly, and to prepare
derivative works thereof, and to bave others
do so for Government purposes, All
published works for which claim to oe
ownsrship of copyright has besn assertad or
established shall contain an appropriate
credit lins [dentifying Government support.
With respact o technical data and computer
softwars in which the Governioent has
license rights or computar software in which
the Government has licanss rights or
unlimited rights. the license shall be of the
same scops as the rights set forth in the
definitions of “license rights" and “unlimited
tights” in paragraph (a} above. With respect
to technical data in which the Governmant
has limited rights, the scope of the license is
limited to the rights set forth in the definition
of “limited rights” in paragraph {¢) above.
With respect to computer software which the
parties have agtwed will be furnished with
reatricted rights. the scope of the licenss ts
limited to such rights. .

{2) Unless written approval of the
Contracting Officer is obtained, the
Contractor shall not inciude in technical data
or computer softwars prepared for or
acquired by the Government under this
contragt any works of authorship in which
copyright is not owned by ths Contractor
without acquiring for the Government any
rights necessary to perfect a copyright license
of the scope specified {n paragraph {¢){1).

(3) As batwesn the Contractor and the
Government, the Contractor shall be-

considered the “person {or whom the work
was prepared” for the purpose of datermining
authorship under Sectioa 201{b} of Title 17,
United States Code.

{4) Technical dsta delivered under this
cantract which carries a copyright notice
shall also includa the following statement
which shall be placed therson by the
Contragtor, or should the Contractor fail, by
the Covernment:

The matstial may be reproduced by or for
the U.8. Government pursusnt to copyright

liconse.

(d) Bemoval of Unauthorized Markings
[rom Computer Software. Notwithstanding
any provision of this contract ¢

" nspection and acceptance, ths Government

tmay correct, cancel, or ignore any marking
not authorized by the terms of this contract
on any camputer software furnished
hereunder if-

{1) The Contractor fails to respond within
sixty (80} days to & written inquiry by the
Gavernment concerning the propristy of the

marking, or .
{2) The Contractar's responss fails to

 substantiate, within sixty (80} days after

written notics, ths propristy of restricted
rights markings by clear and convincing
evidence.

(e} Omitted Markings. Technics] dats and
computer software delivered to the
Gavernment without any of the legends or
markings specified in paragraph (b) above or
that are not copyrightad shail be desamed to
have besn furnished with anlimited rights,
and the Government asswmnes no liability for
the use, duplicatior or disclosure of such data
and software. However, to the extent the

_ data and software have baen disclosed

without restriction outside the Government,
the Contractor may request, within six (8)
months after delivery of such date and
softwars, parmission to place restrictive
legends on such data and software at the
Contractor's expanse and the Government
may 3¢ permit if the Contractor:

(1) Demorstrates that the omission of the
rastrictive lagends was inadvartent;

{2} Establishes pursuant to paragraph (d)
above that the use of the markings is
authorized: and

{3) Acknowledges that the Government has
no lability with respect to the use or
disclosure of such dats and softwere that
was received prior to the addition of the
restrictive markings,

(f) Relation to Patants. Nothing contained
in this clausa shall imply a license to the
Government under any patent or be
consirusd as affecting the scops of any
license or other right otherwiss granted 1o the
Government under any patent.

{8} Acquisition of Data and Computar
Software from Subcontractors. {1} Whenever
any technicai data or computer softwars is to
be obtained from a subcontractor undet this
contract, the Conteactor shall use this same
ciause in the subcontract. without alteration,
and no gther clause shail he ussd to enlarge
or diminish the Government's or the
Contractor's right in that subcontractor data
or computer software which is required for
the Government. L

(2) Technical data required to be delivered
by a subcontractor shall normall¥ be

delivered to the next higher-tisr Contractor.
Howaver, when there is a requirement in the
prime contract for data which may be
submitted with limited rights parusant to
paragraph {b}{2] above, & subcontractor may
fulfill such requirement by submitting such
data directly to the Government rather than
through the prime Contractor.

(3} The Contractor and higher-tier
subcontractors will not use their power to
award subcontracts as economic leverage to
acquire rights in technical data or computar
saftware from thelr subcontractors for
themsalves.

(End of clausa)

282.227-7028 Deferred defivary of
technical data or computer soltware.

As prescribed at 227 474-2(b), insert
the following clauss: o

Daferred Deiivery of Technical Data or
Computer Softwais (Nov 1974

Ths Government shall have the right to
require, at any tims during the performance
of this contract, within two {2} years after
either scceptance of all imes {other than
technical data or computer softwars) to be
deliversd under this contruct or termination
of this contract, whichaver is Lster, the
delivery of any technical dats or computer
software item identified in this contract as
“dafarred delivery” data or camputer -
software. The obligstion ta fumish such
technical dats required to be prepared by &
subcountractor and pertaining to an item
obtained from him shail expire two (2} years
after the dats the Contractor accepts the last
delivery of that item from that subcontractor
for use in performing the contract.

" (End of clause)

252.227-7027 Deterred ordering of
tachnical data or computer softwars,

As prescribed at 22.47%-2(!:}, insert
the following clause:

Deufarred Ordering of Technical Dats or
Computsr Software (Nov 1974

In addition to technical data or computer
software specified elsewhers in this contract
te be delivered hereunder, the Covarnment
may, at any time during the peformance of
this contract or within a period of three (3)
years afler accaptance of all items {other
than technial data cr computer software) to
be deliversd under this contract or the-
termination of this contract, order any
tachnical data or compuisr seftwars (as
defined in the “Rights in Technical Data and
Computar Software” cizuse of this contract)
generated in the performancs of this contract
or-any subcontract hereundee When such
technical dats or computar software is
ordered, the Cantractor shail be compensated
for converting the data or computar softwere
into the prescribed form. for reproduction and
delivery. The obligation to deliver such
technicai data of a subcontractor and
pertaining to an itsm cbtainad from him shail
expire three (3) yaars after the date the
Contractor accepts the last defivery of that
from that subcontractor under this contract.
The Government's rights to we said data or
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computer software shall be pursuant 1o the
“Rights in Technical Date and Computer
Software™ clavae of this contract

(End of ¢lause)

252.227-7028 Cartification of technical
data-—prior deiivery. )

As prescribed at 227.474-3(a). insert
the following provision:

Cartification of Technical Data—Prior
Daiivery (Aug 1985)

The Offeror shail submit with this offer a
certification as to whether the same or
substantially the same technical data
intluded in this offer has been delivered or is
obligated to ba delivered to the Governmant
under apy contyact or subcontract. If so. the
Giferor shall identify in this offer one such
contract of subcontract under which such
technical data was delivered or is obligated
to be deliversd and the place of delivery.

{End of provision}

252.227-7029 klentification of technicad
data.

As prescribed at 227.474—4, insert the
following clause:

Identification of Technicai Data (Mar 1975}

~ Technical data (as defined in the “Rights in
Technical Dats and Computar Software™
clause of this contract) delivered under this

- contract shall be marked with the aumber of
this contract, name of Contractor, and name
of subcomtractar who generated the data.

(End of clause)

252.227-7030 Technical dats=—withholding
of paymaent,

As prescribed at 227.474-5, insert the
following clause:

Technical Data—Withbolding of Payment
(Aug 1985) -

{(a} i “technical data” (as defined tn the
clause of this contract entitled “Rights in
Technical Data and Computer Software™) or
any part thereol, specified to be deliversd
under this contract, is not defivered within
the tme specified bry this contract or is
deficient upon delivery (including having
resirictive markings not apecificaily
authorized by this contzact), or is not
delivered with required certification, the
Contracting Officer may, at any time
contract parformancs before such data is
sccepted by the Government, withhald
‘payment W the Contraciar ten percant [10%)
of the Wital contract prica; unless a lesser
withholding is specified in the contract,
Payment shall not be withheid nor any other
action taken pursuant to this paragraph when
the Cantractor's failure o make timaty
delivery or to deliver such data without
deficiencies arise out of causes beyond the
control and without the fault or negligence of
the Contractor.

{b} After payments total ainety percant
(90%) of the total contract price or amount
and if all technicaj data specified 1o be.
delivered under this contract has not been
accepted, the Contracting Officer may
withhold from further payment such sum as
he considars. appropriaie nat sxceeding ten

percent [10%) of the total contract price or
armount imnless s lesser withholding limit ia
specified in the contract.

{c) The withholding of any ameunt or
subsequent payment to the Contractor shall
not be conatrued as s waiver of any rights
accruing to the Government under this
contract.

{End of clause}

252.227-7031 Dats recquirerments.
As prescribed at 227.474~1, insert the
following clause:

Dats Requirements (Aug 1985)

{a) “Data”, as used in this clause. means
_recorded information, regardless of the form
or method of the secording,

(b} The Contracior is required to deliver
only the dats items listed on the DD Form
1423 {Contract Data Requirements List), data
items identified in and deliverable under any
coctract clause of FAR Subpart 52.2 and DaD
FAR Supplement Subpart 252.2 made a part
of the contract, and manuals 0 be utlized in
training, operations, and maintenance and
covered by & specific contract line item.

(End of clause}

252237-7032 Rights In tachnical datn and
computer softwars (foreign).

As prescribed at 227.473~2(g), insert
the following clause:

Rights in Technical Dats and Camputes
Saftwars (Foreign) (Jus 1975)

Tha United States Government may
duplicate. use, and disclose in any manner for
any purposes whatsosver, including delivery
1o other governomumts for the furtherance of
g:hnl defense of ?& United States

vernment and other governments, all
technical data, teporta, drawings
and biueprints, and all computer softwars,
specified to be delivered by the Contracior to
the United States Governmemt under this
contract.

[Efid of clause)

252.227-7033  Rights In shop drewings.
As prescribed at 227.476-2{a){2), insert
the following clause:

Rights im Shop Drawings (Aps 1968)

(e} Shop drawirgy for construction means
drawinga, submitted to the Government by
the Construction Contracter, subcontracior,
or any kower-tier mmbcontractar pursuant to a
consiruction contract, showing o detail: (1)
The proposed fabrication and assembly of
stractural elements and (2} the installation
{l.e., form. fit, and attachment details) of
materiais or equipment. The Government
may duplicate, use. and disciose, in any
manner and for any purpote, shop drawings
delivered undsr this contract

{b) This clanse, inchuding this paragraph
{b), shall be meinded in all subcontracts
bersunder at arry tier.

(End of clause)
252.277-T034  Putents—subcontracts,

As prescribed at 227.304—4, insert the
following clause:

Patents=Subcoutracts (Apr 1984)

The Contractor will include the clause at .
FAR 52.227-12 Palent Righta—Retention by "
the Contractor {Long Form). suitably modified
to idenufy the parties, in all subcontracts,
regardless of tier. for experimental,
developmental. or research work tc be
perfarmed by other than & small business
firm or nonprofit organization.

{End of clause}

'252.227-7035  Prenotification of rights In
technical data and computer software.

Ajg prescribed at 277.473-1(a). insert
the following provision:

Pranotification of Rights in Tachnical Dats
and Computer Softwars (Aug 1985)

{a) In order for the Government te make
mformed judgments concerning the
competitive reprocurement potential of items.
components. processes. gr computer software
deveioped at private expense that may be
required to be deltversd under a resuitant
contract, Offerors shall identify to the
maximum extent practicable in their response
1o this solicitation such privately developed
items, components. processes, of computer
software and the associated data pertaining

- therete which they:

{1} Intend to delivar with limited or
restricted rights;

(2} Intend to deliver with unlimited rights:
or

{3} Have not yet determined will be
delivered with ontirmited, limited or restricted
rights.

This requirement for identification or
prenotification shall inciyde thet technical
dats pertaining to the design. development. or
production of privately developed items,
components, processes or computer software
that are offered or to be offered for sale in
substantial quantities tg the public based
upan established catalog or market prices.
This identification need not be made az to
technical data which relates to standard
commercial items which are manufactured by
more than onw source of supply. At the
request of the Contracting Officer, the Offeror
agrees to furnish clear and convincing
evidence that the dats which will bs so
identified comnes within the deficition of
limited rights technical data ar restricted
rights computer software,

(b) This requiremeni for prenatification
shall not be construed as an agreement
concarning rights in technicei data or
computer software identified by an Gfferur
except as specifically provided s an
agreement made a.part of the reszitant
contract. The Government expressly reserves
Its right tc challenge the validity of the
technical dats under FAR 52.227-14 and
computer software mder DFARS 252 227
7013, notwithstanding such an sgreement.

(End of provision)
252.227-7038 Direct hcansing

As prescribed at 227.473?2{:1. insert
the following clzuse:

RE
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Direct Licensing {Aug 1965)

{a) Government Rights. The Gavernment
shail have the right to direct the Contractar to
licanse technology to other manufacturers for
tha purpose of sslablishing sddjtional sources
of supply. This technology may encompass
technicai dats, conputar software, technical
assistanca, apecial tooling, special
manufacturing equipment, training, acalysis
of probiems, or anything eise nseded to
establish an additional source of suppiy.

[h) Time Limit for Exercise of Direct
Licanse Right Exercise of this right will be
by modification to this contract azy dme up
10 v yeur® after the last scheduled
delivery under the contract. The not-to-
excesd prices and delivery schedule in the
contract shall apply.

(c) Exclusions. The following are excluded
from the operation of this clause:

(1} {tems, components, of camputer
software sold In substantial quantities to the
public based upon sstablished catalog or
markat prices, or interchangesble items
manufactured by two or more competing

suppliers:

(2} Ilems, components, procssses. or
computer software elready under license to
third partfes; Provided the Government
agrees thai the third parties are viable

. competitive sourcas for suck items,

componsnts, procasses, or camputer
software:

(3) Technical data which the Contractor is
legally precluded from licansing sad

(4) Other excludad items, components, or
processes and the technical data pertaining
thareto, and excluded computer software as
described or listed belowe:

{Description or lisi)

{d} Adjustments to Prices. The prices
referred to on paragraph (b) shall be reduced
if the Contractor is unable to substantiate
that certain itstms, components, processés of
computer software is subject to limited or
restricted rights.

{e] Exercise of Direct Licenss Right (1)
When the Government desires to exercise its
rights under this clauss, it will dicect the
Contractor in writing to license the
technoiogy in question {c another source,
including the exent of und tha desired terms
and conditions of any licanse.

(2) When technology !a to be licensed, any .

license agreement between the Contractor

and another source will be subject to
Government revisw and approval

(3) Within thirty (30) days after exercise of
tha direct license right, the Contractor will
furnish & pricing propesal to establish the
final price for the licenss. Technical
assistance concerning particular items,
components. processes and computer
softwars shouid normaily be separately
priced. Normally, a prica for a directed
licenss should include a flat sum, a royalty
rate, and a maximum royalty amount. The
flat sum will include the cost of transferring
the technology. After the flat sum and
royaities total the maximum royalty smount,
the Govarnment shai] have an irrevocable,
prid-up licenss.

() Timely Transfor of Technology. The
Cantractor will promptly license end transfer
the technology according to the terms of the
modificaiton exercising this direct license

13

(g) Disputas. Failure to agree to any price
adjustment shaii be a dispute under the
Disputs clause. However, nothing in this
clause shail excuse the Contractor from

with the contract as modified.

(h) Subcontracts. (1)} This clause in its
entirety shall be included in all subcontracts
&t any tier, unlsss excused in writing by the
Contracting Officer. This clause doex not
apply to any items, componients, procasses, OF
computer software excluded in paragraph (c).

{2) The word “Contractor” appearing in this
clause includes “subcontractors” unless
otherwise indicated.

{3) The Covernment mtay direct any
subcontractor to licenss technology to
another source. The prime Contractor .
consents to the processing of an sppeal by
any subcontractor in the name of the prime
Contractor under the Disputes clause from
any decision of the Contracting Officer
concerning this clause. Tha Contractor shall
use its best effort to resoive any and all
problems relating to identification, pricing
and submission of technical data and

‘computer software.

{i} Follow-on Contracts. In any follow-up
coniract awarded to tha Contractor for
further production of the {tems, components,
processes, of computer software deliversd
under this contract. the Contracior agrees:.

(1) to accept contractual provisions that
grant the Government the same rights and
options as are granted in this clause: and

(2) not to sssert any right adverss to the
Cavernment that could not have been
aaserted under this clzuse.

(End of clause)

252.227-7037 Cartification of technical
data conformity.

As prescribed at 227.474-3(b), insert
the foilowing clause:

Cartification of Techuical Data Conformity
(Aug 1085) )

{a) Al technical datw delivered under this
contract shall be sccompanied by the
following written certification:

The Contractor, ———= hereby certifies that
the technical data deilvered herewith under
Contract Na. is completa. accurats,
and complies with all requirements of the
contract. The Contractor expects the
Gavemnment to rely on this certification in
accapting the technica] data.

Dats

Nams and Title of Cartifying Official

This written cectification shall be dated and
the certifying official (Identifled by nume and
title) ehall be duly suthorized to bind the
Contractor by the cartification.

(b} The Contractor shall identify, by name
and title, each individual [official} suthorized
by the Contractor tn certify in writing that the
technical data is complets, accurate, and
complies with ail rquirements of the contract.
The-Contractor hereby authorizes direct
contact with the authorizad individual
rasponsible for certification of technical data.
The authorized individual shall be familiar
with the Contractor's technical dats
conformity procedures and their appliceton
to the technica} data to be certified and :
deliverad.

{c} Technical data delivered under this
contract may be subject ta reviews by the
Government during preparation and priot to
acceptance. Technical data is also subject to
teviews by the Gavernment subsequent to
acgeptance. Such reviews may ba conducted
as a function ancillary to other reviews, such
as in-process revigws of configuration audit
review,

(End of clause)
{FR Doc. 85-21888 Filed 9-0-1985; &:45 am|
BLLING CODE M 10-01-
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3.503 Unreasonable restrictionson.
subcontractor sales.

3.803-1 Policy. .

10 U.S.C. 2402 and 41 US.C. 253(g)
require that subcontractors not be unreason-
ably precluded from making direct sales to
the Government of any supplies or services
made or furnished under a contract. How-

ever, this does not preclude contractors f_rom oo
asserting rights that are otherwise authorized ..

by law or regulation. [FAC 84-11, 50 FR
35475,8/30/85,effective'B_/SO/SS] S

[¥29,615.101

3.503-2 Contractclause. .

The clause at 52.203-6, Restrictions on
Subcontractor Sales to the Government shall

be inserted in solicitations and contracts for -
supplies or services. [FAC 84-11, 50 FR.

-35475, 8/30/8S, effective 8/30/85]

52.203-8 Restrictions on
Subcontractor Sales to the
Government.

As prescribed in 3.503-2, insert the follow-
ing clause: L :

RESTRICTIONS ON CONTRACTOR
SALES TO THE GOVERNMENT
JUL 1985)

(a) Except as provided in (b) below, the Con-
tractor shall not enter into any agreement with an
_actual or prospective subcontractor, nor otherwise
act in any manner, which has or may have the
effect of restricting sales by such subcontractors
directly to the Government of any item or process
(including computer software) made or furnished
by the subcontracter under this contract or under
any follow-on production contract.

{b) The prohibition in (a) above does not pre-
clude the Contractor from asserting rights that
are otherwise authorized by law or regulation.

(c) The Contractor agress to incorporate the
substance of this clause, in¢cluding this paragraph
(c), in all subcontracts under this contract.

(End of clause)

[FAC 84.11, 50 FR 35479, 8/30/85, effective
8/30/85] C
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PART 19—SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS CONCERNS .

MAY 30, 1986
19.403

small disadvantaged business interests will be recog-
nized and protected.

(b) The Director of Small and Disadvantaged Busi-
ness Utilization serves as the agency focal point for
interfacing with SBA..

19.402 Small Business Administration procurement
center representatives.

(a) The SBA may assign one or more -procurement
center representatives to any contracting activity or con-
tract administration office to carry out SBA policies and
programs. Assigned SBA procurement center represen-
tatives are required to comply with the contracting agen-
cy’s directives governing the conduct of contracting per-
sonnel and the release of contract information. The SBA
must. obtain for its procurement center representatives
security clearances required by the contracting agency.

(b) Upon their request and subject to applicable ac-
quisition and security regulations, contracting officers
shall give SBA procurement center representatives
access to all reasonably obtainable contract information
that is directly pertinent to their official duties.

{c) The duties assigned by SBA to its  procurement
center representatives include the following:

(1) Reviewing proposed acquisitions to recom-
mend (i} the setting aside of selected acquisitions not

unilaterally set aside by the contracting officer, (ii)-

new qualified small and small disadvantaged business
sources, and (iii) breakout of components for compet-
itive acquisitions.

(2) Recommending concerns for inclusion on so-
licitation mailing lists or on a list of concerns to be
solicited in a specific acquisition.

(3) Appealing to the chief of the contracting office
any contracting officer’s determination not to solicit
a concern recommended by the SBA for a particular
acquisition, when not doing so results. in no smail
business being solicited.

(4) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is
complying with the smail business policies in this
regulation,

(5) Sponsonng and partu:lpatmg in conferences
and training designed to increase small business par-
ticipation in the contracting activitiés of the office.

19.403 Small Business Administration breakout pro-
curement cenhier representatives.

"(ay The SBA is required by Sec. 403 of Public Law
98-577 to assign a breakout procurement center represen-
tative to each major procurement center. A major pro-
curement center means 5 procurement center of the
Department of Defense that awarded contracts for items
other than commercial items totalmg at least
$150,000,000 in the preceding fiscal year, and other pro-
curement centers as designated by the Administrator,
SBA. The SBA breakout procurement center represen-
tative is an advocate for (1) the appropriate use of full

and open competition, and (2) the breakout of items,
when appropriate and while maintaining the integrity of
the system in which such items are used. :The SBA
breakout procurement center representative is in addition
to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center
representative is assigned, the SBA. is required to assign at {-
least two collocated small business technical advisors.
Assigned SBA breakout procurement center represen-
tatives and technical advisors are required to comply with
the contracting agency’s directives governing the conduct |
of contracting personnel and the release of contract in-
formation. The SBA must obtain for its breakout pro-
curement center representatives and techpical advisors
security clearances required by the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in

their relationships with SBA breakout procurement
center representatives and SBA small business technical |~
advisors.

(c) The SBA breakout procurement center represen-

tative is authorized to— -

(1) Attend any provisioning conference or similar
evaluation session during which determinations are
made as to whether requirements are to be acquired us-
ing other than full and open competition and make
recommendations with respect to such requirements to
the members of such conference or session;

(2) Review, at any time, restrictions on competition | .
previously imposed on items through acquisition :
method coding or similar procedures and recommend
to personnel of the appropriate activity the prompt
reevaluation of such limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the Unijted States in
technical data and, when appropriate, recommend that |
personnel of the appropriate activity initiate a review
of the validity of such an asserted restriction;

(4) Obtain from any governmental source, and
make available to personnel of the appropriate center,
unlimited-rights technical data necessary for the

-preparation of a competitive solicitation package for

any item of supply or service previously acquired non- '

competitively due to the unavailability of such
technical data;

(5) Have access to the unclassified procurement I
records and other data of the procurement center;

(6) Receive unsolicited engineering proposals and,
when appropriate—

’ {i) Conduct a value analysis of such proposal to I
determine whether it, if adopted, will result in lower
costs to the United States without substantially im-
peding legitimate acquisition objectives and forward
to personnel of the appropriate center recommenda- ™
tions with respect to such proposal; or

(ii) Forward such proposals without analysis to

personnel of the center responsibie for reviewing I

them who shall furnish the breakout procurement

19-10.1
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center representative with information regarding the

proposal’s disposition;

(7) Review the systems that account for the acquisi-
tion and management of technical data within the pro-
curement center to ensure that such systems provide
the maximum availability and access to data needed for
the preparation of offers to sell to the United States
those supplies to which such data pertain which poten-
tial offerors are entitled to recejve; and

(8) Appeal a failure by the procurement center to act
favorably on any recommendation made pursuant to

subparagraphs (c)(1) through (7) of this section. Such .

appeal must be in writing and specifically recite both

the circumstances of the appeal and the basis of the
recornmendation. The appeal shall be decided by a per-
son within the employ of the procurement center who
is at least one supervisory level above the person who
initially failed to act favorably on the recommenda-
tion. Such appeal shall be decided within 30 calendar
days of its receipt by the procurement center. All such
decisions shall be final.
(d) The duties of the SBA small business technical ad-
visors are to assist the SBA breakout procurement center
representative in carrying out the activities described in

{c)(1) through (7) above and to assist the SBA procure-

ment center representatives (see FAR 19.402).

(The next page is 19-11.)

19-10.2
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PATENT, TRADEMARK & COPYRIGHT ]OURNAL

PROPOSED SUBPART 27.4 OF FAR

Therefore, 48 CFR Parts 27 and 52 are amended as set
forth below.

The authority citation for 48 CFR Parts 27 and 52
continues to read as follows:

1. Autherity: 40 U.S.C. 486(0); 10 U.S.C. Chapter 137,
and 42 U.S.C. 2453(c). :

PART 27 — PATENTS, DATA, AND COPYRIGHTS
2. Subpart 27.4 is revised to read as follows:

SUBPART 274 -~ RIGHTS IN DATA AND
COPYRIGHTS :

27.400 Scope of subpart.

27.401 Definitions.

27.402 Policy.

27.403 Data Rights — General.

27.404 Basic Rights in Data.

27.405 Other data rights provisions.

27.406 Acquisition of data.

27.407 Rights to techrical data in successful
proposals.

27.408 Co-sponsored research and development
activities.

27.409 Solicitation provisions and contract clauses,

27.400 Scope of subpart.

The policy statement in 27.402 applies to all execu-
tive agencies. The remainder of the subpart sets forth
civilian agency and National Aeronautics and Space
Administration (NASA) policies, procedures, and
instructions with respect to (a) rights in data and
copyrights and (b) acquisition of data. However, these
policies, procedures, and instructions are not required
to be applicable to NASA solicitations until May 1,
1986 (or until such other date as the NASA FAR
Supplement is revised {o accommodate the policies,
procedures, and instructions contained in this sub-
part). Due to the special mission needs of the Depart-
ment of Defense (DOD) and as required by 10 US.C.
2320, the remainder of the DOD policies, procedures,
and instructions with respect to rights in data and
copyrights and acquisition of data are contained in the
DOD FAR Supplement.

27.401 Definitions.

“Computer software,” as used in this subpart
means computer programs, computer data bases, and
documentation thereof.

“Data,” as used in this subpart, means recorded
information, regardless of form or the media on which
it may be recorded. The term includes technical data
and computer software. The term does not include
information incidental to conmtract administration,
such as financial, administrative, cost or pricing, or
management information.

“Form, fit, and function data,” as used in this
subpart, means data relating to, and sufficient to

‘enable physical and functional interchangeability; as

well as data identifying source, size, configuration,

 mating and attachment characteristics, functionai

characteristics, and performance requirements, ex-
cept that for computer software it specifically ex-
cludes the source code, algorithm, process, formulae,
and flow charts of the software.

“Limited rights,” as used in this subpart, means the
rights of the Government in limited rights data, as set
forth in a Limited Rights Notice if included in a data
rights clause of the contract.

“Limited rights data,” as used in this subpart,
means data that embody trade secrets or are commer-
cial or financiai and confidential or privileged, to the
extent that such data pertain to items, components, or
processes developed at private expense, including mi-
nor modifications thereof. (Agencies may, however,
adopt the following alternate definition:

“Limited rights data,” as used in this subpart,
means data developed at private expense that embody
trade ‘secrets or are commercial or financial and
confidential or privileged (see 27.404(c).)

“Restricted computer software,” as used in this
subpart, means computer software developed at pri-
vate expense and that is a trade secret, is commercia}

or financial and confidential or privileged, or is pub-

lished copyrighted computer software, including mi-
nor modifications of such computer software.

- “Restricted rights,” as used in this subpart, means
the rights of the Government in restricted eomputer
software as set forth in a Restricted Rights Notice, if
included in a data rights clause of the contract, or as
otherwise may be included or incorporated in the
contract.

“Technical data,” as used in this subpart, means
data (other than computer software) which are of a
scientific or technical nature.

“Unlimited rights,” as used in this subpart, means
the rights of the Government to use, disclose, repro-
duce, prepare derivative works, distribute copies to
the publie, and perform publicly and display publicly,
in. any manner and for any purpose, and to have or
permit others to do so.

27.402 Policy.

It is necessary for the departments and agencies, in
order to carry out their missions and programs, fo
acquire or obtain access to many kinds of data pro-
duced during or used in the performance of their
contracts. Such data are required to: obtain comnoti.
tion among suppliers; fulfill certain responsibilities
for disseminating and publishing the results of their
activities; ensyre appropriate utilization of the results
of research, development, and demonstration activi-
ties including the dissemination.of technical informa.
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tion to foster subsequent technological developments;
and meet other programmatic and statutory require-
ments. Further, for defense purposes, such data are
also required to meet specialized acquisition needs
and ensure logistics support. At the same time, the
Government recognizes that its contractors may have
a legitimate proprietary interest (e.g., a property right
or other valid economic interest) in data resulting
from private investment. Protection of such data from
unauthorized use and disclosure i necessary in order
to prevent the compromise of such property right or
economic interest, avoid jeopardizing the contractor’s
commercial position, and preclude impairment of the
Government’s ability to obtain access to or use of such
data. The protection of such data by the Government
is also necessary to encourage qualified contractors to
participate in Government programs and appiy inno-
‘vative concepts to such programs. In light of the
above considerations, in applying these policies, agen-
cies shall strike a balance between the Government's
need and the contractor’s legitimate proprietary
interest. .

27.403 Data Rights — General. .

All contracts that require data to be produced,
furnished, or acquired must contain terms that delin-
eate the respective rights and obligations of the Gov-
ernment and the contractor regarding the use, dupii-
cation, and disclosure of such data, except certain
contracts resuiting from sealed bidding that require
oaly existing data (other than limited rights data and
restricted computer software) to .be delivered and
reproduction rights are not needed for such data. Asa
general rule the data rights clause at 52.227-14,
Rights in Data — General, including Alternates I, I1,
111, IV, and V, where determined to be appropriate as
discussed in 27.404, is to be used for that purpose.
However, in certain types of contracts, the particular
subject matter of a contract, or the intended use of the
data may require the use of otlier prescribed clauses,
or may not require the use of any prescribed clause, as
discussed in 27.405. ‘

27.404 Basic Rights in Data Clause:
{a) Unlimited Rights Data. Under the clause at

52.227-14, Rights in Data — General, the Government -

acquires uniimited rights in the foilowing data, (ex-
cept as provided in 27.404(f) for copyrighted data) (1)
data first produced in the performance of a contract
(except to the extent such data constitute minor modi-
fications to data that are limited rights data or re-
stricted computer software); (2) form, fit, and function
data delivered under contract; (3} data (except as may
be included with restricted computer software) that
constitute manuals or instructional and training mate-
rial for installation, operaticn, or routine maintenance
and repair of items, components, or processes deliv-
ered or furnished for use under a contract; and (4) ail
other data delivered under the contract other than
data that qualify as limited rights data or restricted
computer software (see paragraph (b) helow). If any of
the foregoing data are published copyrighted data
with the notice of 17 U.S.C. 401 or 402, the Govern-
ment acquires them under a copyright license, as set
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fgr;h in 27.404{f) below, rather than with unlimited
rights. ‘

(b) Limited Rights Data and Restricted Com-
puter Software. The clause at 52.227-14, Rights in
Data — General, enables the contractor to protect

“qualifying limited rights data and restricted computer

software by withholding such data from delivery to
the Government and delivering form, fit, and function
data in lieu thereof. However, when an agency has a
need to obtain delivery of limited rights data or
restricted computer software, the clause may be used
with its Alternates II or IIL These alternates allow
an agency to specify in a contract, delivery of such
data, with limited rights or restricted rights, and
allow authorized notices to be placed on such data.
These alternatives enable an agency selectively to
request the delivery of such data with limited rights or
restricted rights, either by specifying such delivery in
the contract or by specific request.

(c) Alternate Deflnition of Limited Rights Data.
In the clause at 52.227-14, Rights in Data — General,
in order for data to qualify as limited-rights data, in
addition to being data that either embody a trade
secret or are data that are commercial or financial
and confidential or privileged, such data must also
pertain to items, components, or processes developed
at private expense, inciuding minor medifications
thereof. However, an agency may adopt for general
use or in specific circomstances the alternate defini-
tion of limited rights data set forth in Alternate 1.
The alternate definition does not require that suck
data pertain to items, components, or processes devel-
oped at private expense; but rather that such data
were developed at private expense and embody 2
trade secret or are commercial or financial and confi-

dential or privileged.

(d) Protection of Limited Rights Data Specified

- for Delivery,

(1) Contracting officers are authorized to modify the
clause at 52.227-14, Rights in Data — General, by use
of Alternate II, which Alternate adds subparagraph
(2X2) to the clause to enable the Gavernment to re-
quire delivery of limited rights data rather than allow-
ing the contractor to withhold such data. The limited

rights obtained by the Government are set forth in the

Limited Rights Notice contained in subparagraph
(8X2) (Alternate II). Such limited rights data will aot,
without permission of the contractor, be used by the
Government for purposes of manufacture, and will not
be disclosed outside the government except for certain
specific purposes as may be set forth in the Notice,
and then only if the Government makes the disclosure
subject to prohibition against further use and disclo-
sure by the recipient. The following are examples of
specific purposes which may be adopted by an agency
and added to the Limited Rights Notice of subpara-
graph (gX2) of the clause (Alternate II):

(1) Use by support service contractors.

(ii} Evaluation by nongovernment evaluators.

(iif) Use by other contractors participating in the
Government's program of which the specific con- -
tract is a part, for information and use in connec-
tion with the work performed under each contract.
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(iv) Emergency repair or overhaul work.

(v) Release to a foreign government, or instru-
mentality thereof, as the interests of the United
States Government may require, for information or
evaluation, or for etmergency repair or overhaul
work by such Government.

(2) As an aid in determining whether the clause
shouid be used with its Alternate II, the provision at
52.227.15, Representation of Limited Rights Data and
Restricted Computer Software, may be included in
any solicitation containing the clause at 52.227-14,
Rights in Data — General. This representation re-
quests that an offeror state, in response to a solicita-

tion, whether limited rights data are likely to be used

in meeting the data requirements set forth in the
solicitation. In addition, the need for Alternate II
should be considered during the negotiation of a con-
tract, particularly if the negotiation is based on an
unsolicited pro; . However, use of the clause at
52.227-14, Rights in Data-General, without Alternate
Il does not preclude this Alternate from being used

subseguently by modification during contract per-

formance, should the need arise for delivery of limited
rights data that have been withheld or identified as
withholdable. :

{e) Protection of Restricted Computer Software
Specified for Delivery. : _

(1) Contracting officers are authorized to modify the
clause at 52.227-14, Rights in Data — General, by use
of Alternate III, which Alternate adds subparagraph
{gX3) to the clause to enable the Government to re-
quire delivery of restricted computer software rather
than allowing the contracter to withhold such restriet-
ed computer software. The restricted rights obtained
by the Government are set forth in the Restricted
Rights Notice contained in subparagraph (gX3) (Alter-
nate III). Such restricted computer software will not
be used or reproduced by the Government, or dis-
closed outside the Governiment, except that the com-
puter software may be—

(i) Used or copied for use in or with the computer
for which it was acquired, including use at any
Government installation to which such computer or
computers may be transferred; ‘

(ii} Used or copied for use in or with a backup
computer if the computer or computers for which it
is acquired are inoperative; _

(iii} Reproduced for safekeeping (archives) or
backup purposes

{iv) Modified, adapted, or combined with other
computer software, provided that the modified,
combined, or adapted portions of any derivative
software incorporating restricted computer soft-
ware are made subject to the same restricted
rights; :

(v) Disclosed and reproduced by support contrac
tors or their subcontractors, subject to the .same
restriction under which the Government acquired
the software;-and - :

(vi) Used in 'accordance with (e)X1¥Xi) through (v)
above, without disclosure prohibitions, if the com-
puter software is published copyrighted computer
software.
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(2) The restricted rights set forth in paragraph (eX1)

above are the minimum rights the government nor--

mally obtains with restricted computer software and
will automatically apply when such software is ac-
quired under the Restricted Rights Notice of subpara-
graph (gX3) (Alternate III) of the clause. However,
either greater or lesser rights, consistent with the
purchase and needs for which the software Is to be
acquired, may be specified by the contracting officer
in a particular contract or prescribed in agency regu-
lations. Any additions to, or limitations om, the re-
stricted rights set forth in the Restricted Rights No-

" tice of subparagraph (gX3) of the clause are to be

expressly stated in the contract or, in a collateral
agreement incorporated in and made part of the con-
tract, and the notice modified accordingly.

(3) As an aid in determining whether the clause
should be used with its Alternate III, the provision at
52.227-15, Representation of Limited Rights Data and

Restricted Computer Software, may be included in -

any solicitation containing the clause at 52.227-14,
Rights in Data — General. This representation re-
quests that an offeror state, in response to a solicita-
tion, whether restricted computer software is likely to
be ysed in meeting the data requirements set forth in
the solicitation. In addition, the need for Alternate III
should he considered during negotiation of a contract,
particularly if negotiation is based on an unsolicited
proposal. However, use of the clause at 52.227-14,
Rights in Data -— General, without Alternate III does
not preclude this Alternate from being used subse-

quently by modification during contract performance,

should the need arise for the delivery of restricted
computer software that has been withheld or identi-
fied as withhoidable. '

{fy Copyright of Data First Produced in the
Performance of a Contract.

(1) In order to enhance the transfer or dissemination
of information produced at government expense, con-
tractors are authorized to establish claim to copyright
for technical or scientific journal articles based n data
first produced in the performance of work under a
contract containing the clause at 52.227-14, Rights in
Data -~ General. However, for all other data or
works, the permission of the contracting officer is
required for copyright to be claimed. Nothing in sub-
paragraph (cX1) of the clause shall preclude the copy-
right of derivative works based upon data first pro-
duced in the performance of a contract.

{2) Usually, permission for a contractor to establish
claim to copyright for data first produced under the
contract will be granted when copyright protection
will enhance the appropriate transfer or dissemina-
tion of such data or the commercialization of such
products or processes to which it pertains. The request

‘for permission must be made in writing, and may be

made either at the time ot award or subsequently
during contract performance. It should identify the
data involved or furnish copies of the data for which
permission is requested, as well as a statement as to
the intended publication or dissemination media or
other purpose for which copyright is desired. The
request normally will be granted unless — (1} the data
consist of a report that represents the official views of
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the agency or that the agency is required by statute to '

prepare; (ii) the data are intended primarily for inter-
_ nal use by the Government; (iii) the data are of the

type that the agency itself distributes to the public-

under an established program; or (iv) the government
determtines that limitation on distribution of the data
is in the naticnal interest. :

{3) If an agency determines to grant bianket permis-
sion for contractors to establish claim to copyright to
all data first produced in the performance of the
contract without a request being made by the contrac-
tor, the coantracting officer is authorized to use the
clause with its Alternate IV, which alternate provides
a substitute paragraph (c)1) in the clause granting
such blanket permission. When this Alternate is used,
the contract may specifically exclude items or cate-
gortes of data from the bianket permission granted.
However, such exclusion does not prevent a contractor
from making a subsequent request for permission in
accordance with the provisions of the clause.

(4) Whenever a contractor establishes claim te copy-
right subsisting in data first produced in the perform-
ance of a contract, the Government normally is graat-
ed a paid-up nonexclusive, irrevocable, worldwide
~ license to reproduce, prepare derivative works, dis<

tribute to the public, perform publicly and display
publicly by or on behalf of the Government, for ail
such data, as set forth in subparagraph (c¥1) of the
clause at 52.227-14, Rights in Data — General. How-
ever, agencies may on a case-by-case basis, or on a
class basis if provided in implementing regulations,
obtain on equitable terms a license of lesser scope
than set forth in subparagraph (c)1) of the clause if
the agency determines that such lesser license will
substantially enhance the transfer or dissemination of
any data first produced under the contract, and will
not interfere with the Government’s use of the data as
contemplated by the contract.

(g) Release, Publication, and Use of Data. (1) In
paragraph (d) of the clause at 52.227-14, Rights in
Data — General, subparagraph (d)X1) recognizes the
fact that normalily the contractor has the right to use,
release to others, reproduce, distribute, or puhlish
data first produced in the performance of a contract,
‘except to the extent such data may be subject to the
Federal export control laws and regulations. In addi-
tion, to the extent the contractor is given access to
data that is necessary for the performance. of the
contract from the Government or others acting on
behalf of the Government, and the data contains re-
_strictive markings, subparagraph (dX2) provides an
agreement with the contractor to treat the data in
accordance with the markings, uniess otherwise spe-
cifically authorized by the contracting officer.

{2) Agencies may, however, place limitations or
restrictions in agency implementing regulations an
the contractor’s right to use, release to otliers, repro-
duce, distribute, or publish any data first produced in
the performance of the contract either by adding a
subparagraph (d)3) to the clause or by express limita-
tions in the contract. In the latter case, the limitations
or restrictions should be referenced in the ciause. Such
restrictions are not to be imposed unless they are
determined to be necessary in the furtherance of
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agency mission objectives, needed to support specific
agency programs, or necessary to meet statutory
requirements.

(h) Unauthorized Marking of Data. Except for
validation of restrictive markings on technical data
under contracts for major systems, or for support of
major systems by agencies subject to the provisions of

- Title III of the Federal Property and Administrative

Services Act of 1949, the Government. has, in accord-
ance with paragraph (e) of the clause at 52.227-14,
Rights in Data — General, the right to either return to
the contractor data containing markings not author-
ized by that clause, or to cancel or ignore such mark-
ings. However, markings will not be canceled or ig-
nored without rmaking written inquiry of the
contractor and affording the contractor at least 0
days to substantiate the propriety of the markings.
Failure of the contractor to respond to the contracting
officer’s inquiry within the time afforded may, howev-
er, result in Government action to cancel or ignore the
markings. The contracting officer will also give the
contractor notice of any determination made based on
any response by the contractor. Any such determina-
tion to cancel or ignore the markings shall be a final
decision under the Contract Disputes Act. Should the
contractor dispute the final decision of the contracting
officer, the contracting officer shall continue to honor
the markings until resolution of the dispute under the
provision of the Contract Disputes Act.

(i) Inspection of Data at the Contractor's Facil-
ity. Contracting officers may obtain the right to in-
spect data at the contractor’s facility by use of Alter-
nate V, which adds paragraph (j) to provide that right
in the clause at 52.227-14, Rights in Data — General.
Agencies may alse adopt Alternate V for general use.
The data subject to inspection may be data withheld
or withholdable under subparagraph (g¥1) of the
clause, or any data specifically used in the perform-
ance of the contract. Such inspection may be made by
the contracting officer or designee for the purpose of
verifying a eontracter’s assertion regarding the limit-
ed rights or restricted rights status of the data, or for
avaluating work performance under the contract. This
right may be exercised at all reasonable times up to 3
years after acceptance of all items to be delivered
under the contract. The contract may specify data
items that are not subject to inspection under para-
graph (j) (Alternate V). If the contractor demon-
strates to the contracting officer that there would be a
possible conflict of interest if inspection were made by
a particular representative, the contracting officer
shall designate an alternative representative.

27.405 Other data rights provisions.

{(a) Production of special works.

(1) The clause at 52.226-17, Rights in Data —
Special Works, is to be used in contracts {or may be
made applicable to portions thereof) that are primar-
ily for the production or compilation of data (other
than limited rights data or restricied computer soft-
ware) for the Government's own use, or when there is
a specific need to limit distribution and use of the data
and/or to obtain indemnity for liabilities that may
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arise out of the content, performance, or disclosure of
the data. Exampies are contracts for-~ ‘ )

(i) The production of audiovisual works, mc!udmg
motion pictures or television recordings with or
without accompanying sound, or for the preparation
of motion picture scripts, musical compositions,
sound tracks, translation, adaptations, and the like;

{ii} Histories of the respective agencies, depart-
ments, services, or units thereof;

(iii) Surveys of Government establishments;

(iv) Works pertaining to the instruction or guid-
ance of Government officers and empioyees in the
discharge of their official duties;

(v) The compilation of reports, studies, surveys, or
similar documents that do not involve research,
development, or experimental work performed by
the contractor; ‘

(vi} The collection of data containing personally
identifiable information such that the disclosure
thereof would violate the right of privacy or public-
ity of the individual to whom the information
relates;

(vii) Investigatory reports; or

(vii) The development, accumulation, or compila-
tion of data (other than that resulting from re-
search, development, or experimental work per-

formed by the contractor), the early release of

which could prejudice follow-on acquisition

activities.

(2) The contract may specify the purposes and con-
ditions (including time limitations) under which the
data may be used, released, or reproduced other than
for contract performance. Contracts for the produc-
tion of audiovisnal works, sound recordings, etc., may
include lirnitations in connection with talent releases,
music lcenses, and the like that are consistent with
the purposes for which the works are acquired.

(3) Paragraph (e) of the clause, which requires the
contractor to indemnify the Government against any
liability incurred as the result of any violation of trade
secrets, copyrights, right of privacy or publicity, or
. any libelous or other unlawful matter arising out of or
contained in any production or compilation of data
that are subject to the clause, may be deleted or
limited in scope where the contracting officer deter-
mines that, because of the nature of the particular
data involved such liability will not arise.

{b) Rights relating to existing data other than

limited rights data. -

(1) Existing audiovisual and similar works. The
clause at 52.227-18, Rights in Data — Existing Works,
is. for use in contracts exclusively for the acquisition

(without modification) of existing motion pictures,.

television recordings, and other audiovisual works;
sound recordings; musical, dramatic, and literary
works; pantomimes and choreographic works; pictori-
al. graphic, and sculptural works; and works of simi-
lar nature. The contract may set forth limitations

consistent - wiln the purpeoses for which the works .

covered by the contract are being acquired. Examples
of these limitations are (i) means of exhibition or

transmission, (ii) time, (iii) type of audience, and (iv) -

geographical location. If the contract requires that
works of the type indicated above are to be modified
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through editing, translation, or addition of subject
matter, etc. (rather than purchased in existing form)
the clause at 52.227-17, Rights in Data — Special
Works, is to be used. (See 27.405(a).).

(2) Separate acquisition of existing computer
software. (i) If the contract is for the separate acqui-
sition of existing cornputer software (i.e., privately
developed software normally vended commercially
under a license or lease agreement restricting its use,
disclosure, or reproduction), the clause at 52.227-19,
Commercial Computer Software — Restricted Rights,
may be used. In any event the contract must specifi-
caily address the Government’s rights to use, disclose,
and reproduce the software and must contain terms
obtaining sufficient rights for the Government to ful-
fill the need for which the software is being acquired.
The restricted rights set forth at 27.404(e), if the
clause is not used, should be used as a guide and are
usually the minimum the Government should accept.

‘When using such clause the contract or purchase order

may expressly state any additions to, or limitations
on, the restricted rights set forth in subparagraph
(dX2) of the clause. If the computer software is to be
acquired with unlimited rights, the contract must also
so state. In. addition, the contract must adequately
describe the computer programs and/or data bases,
the form (tapes, punch cards, disk pack, and the like},
and all the necessary documentation pertaining there-
to. If the acquisition is by lease or license, the disposi-
tion of the computer software (by returning to the
vendor or destroying) at the end of the term of the
lease or license must be addressed.

(ii) If the contract incorporates, makes reference to,
or uses a vendor’s standard commercial lease, license,
or purchase agreement, such agreement shall be re-
viewed to assure that it is consistent with (a) above.
Caution should be exercised in accepting a vendor’s
terms and conditions, since they may be directed to
commercial sales and may not be appropriate for
Government contracts. Any inconsistencies in a ven-
dor's standard commercial agreement shall be ad-
dressed in the contract, and the contract terms shall
take precedence over the vendor's standard commer-
cial agreement. If the clause at 52.227-19, Commercial
Computer Software — Restricted Rights, is used, in-
consistencies in the vendor’s standard commercial
agreement are reconciled by that clause.

(iii) If a prime contractor under a -contract contain-
ing the clause at 52.227-14, Rights in Data — General,
with subparagraph (gX3) (Alternate III} in the clause,
acquires restricted computer software from a subcon-
tractor (at any tier) as a separate acquisition for
delivery to the Government, the contracting officer
may approve any additions to, or limitations on the
restricted rights in the Restricted Rights Notice of
subparagraph (g¥3) in a collateral agreement incorpo-
rated in and made part of the contract.

(3) Other existing works. Except for existing
aydiovisual and similar works pursuant to paragraph
(bY1) above, and existing computer software pursuant

to paragraph {b)2) above, no clause contained in this

subpart is required to be included in (i) contracts
solely for the acquisition of books, periodicals, and
other printed items in the exact form in which such
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items exist prior to the request for purchase (i.e. the
off-the-shelf purchase of such items) unless reproduc-
tion rights of such items are to be obtained; or (ii)
contracts that require only existing data (other than
limited rights data) to be delivered, are to be obtained
(e.g., contracts resulting from sealed bidding) when
such itemns or data are delivered without disclosure
prohibitions, unless reproduction rights-are to be ob-
tained. If the reproduction rights are to be obtained in
any contract of the type described, such rights must be
specifically set forth in the contract.

27.406 Acquisition of data.

(a) General. (1) It is the Government’s practice to
determine, to the extent feasible, its data require-
ments in time for inclusion in solicitations. The data
requirements are subject to revision during contract
negotiations. Since the preparation, reformatting,
maintenance and updating, cataloging, and storage of
data represents an expense to both the Government
‘and the contractor, efforts should be made to keep the
contract data requirements to a3 minimum, consistent
with the purposes of the contract. :

(2) To the extent feasible, all known data require-
ments, including the time and place for delivery and
any limitations and restrictions to be imposed on the
contractor in the handling of the data, shall be speci-
fied in the contract. Further, and to the extent feasi-
ble, in major system acquisitions, data requirements
shall be set out as separate contract line items. In
establishing the contract data requirements and in
specifying data items to be delivered by a contractor,
agencies may, consistent with paragraph (aX1) above,
develop their own contract schedule provisions in
agency procedures (including data requirements lists)
for listing, specifying, identifying source, assuring de-
livery, and handling any data required to be delivered,
first produced, or specifically used in the performance
of the contract.

(b) Additional data requirements. Recognizing
that in some contracting situations, such as experi-
mental, developmental, research, or demonstration
contracts, it may not be feasible to ascertain all the
data requirements at the time of contracting, the
clause at 52.227-16, Additional Data Requirements,
may be used to enable the subsequent ordering by the
. contracting officer of additional data first produced or
specifically used in the performance of such contracts
as the actual requirements become known. Data may
be ordered under this clause at any time during con-
tract performance or within a period of 3 years after
acceptance of all items to be delivered under the
contract. The contractor is to be compensated for
converting the data into the prescribed form, for
repreduction, and for delivery, In order to minimize
storage costs for the retention of data, the contractor
may be relieved of retention requirements for speci-
fied data items by the contracting officer at any time
during the retention period reguired by the clause.

- Agencies shall give consideration to not ordering addi-

tional computer software under this clause for the sole
purpose of disserninating or marketing it to the publie,
if the contractor shows that it is undertaking or has
definite plans for the prompt dissemination or mar-
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keting of the software to the public on reasonable
terms, especially if this will provide the contractor
additional incentive to make improvements to the
software at its own expense. This should not preclude
an agency from including a summary description of

" computer software available from a contractor in any

data dissemination programs which it operates with a
statement as to how the potentiai user can obtain it
through the contractor, licensee, or assignee. In cases
where the contracting officer orders software for
internal purposes, they shall give consideration, con-
sistent with the Government's needs, to not ordering
particular source codes, algorithms, processes, formu-
lae or flow charts of the software if the contractor
shows that this wiil aid its efforts to commercialize
the software. Any data ordered under this clause will
be subject to the Rights in Data — General clause in
the contract, and data authorized to be withheld under
that clause will not be required to be delivered under
this Additional Data Requirements clause, except as
provided in Alternate II or Alternate III, if included
in the contract. (c) Acceptability of technical data
delivered under a contract shail be in accordance with
the appropriate contract provision set out in Subpart
48.3, and the clause at 52.227-21, Technical Data Certi-
fication, Revision, and Withholding of Payment -

" Major Sysitems, when it is included in the contract.

(See paragraph (d) below.)

(d) Major system acquisition. (1) In order to as-
sure that technical data needed to support a major
systemn acquisition are timely delivered and are com-
plete, accurate, and satisfy the requirements of the
contract concerning the data, the clause at 52.227-21,
Technical Data Certification, Revision, and Withhold-
ing of Payment — Major Systems, is to be included in
contracts for or in support of a major system (as the
term “major system” is defined in Section 4 of the
Office of Federal Procurement Policy Act, a3 amend-
ed by Pub.L. 98-577), including every detailed design,
development, or production contract for a major sys-
tem acquisition and contracts for any individual part,
component, subassembly, assembly, or subsystems in-
tegral to the major system, and other property which
may be replaced during the service life of the system,
and including spare parts and replenishment spare
parts,

{2) The clause at 52.227-21, Technical Data, Certifi-
cation, Revision, and Withholding of Payment — Ma-
jor Systems, requires the contractor, upon delivery of
any technical data made subject to the clause in the
contract, to certify that such data are complete, accu-
rate, and comply with contract requirements. It also
provides for corrections of any deficiencies in the
data, as weil as for the ability of the contracting

officer to request revisions of the data to reflect

engineering design changes made during performance
of the contract and affecting form, fit, and function of
the items the data depict. Further included is the
authority for the contracting officer to withhold pay-

- ment under the contract to assure timely delivery of

the technical data and/or assure correction if the
technical data are not complete, accurate, and in
compliance with contract requirements.
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(3) When the clause at 52.227-21, Technical Data,
Certification, Revision, and Withholding of Payment
~ Major Systems, is used, the section of the contract
specifying data delivery requirements (see paragraph
(aX2) above) shall expressly identify these line items
of technical data to which the clause applies. Upon
delivery of such technical data, the contracting officer
or designee shall review the technical data and the
contractor’s certification relating thereto to assure
that the data are complete, accurate, and compily with
contract requirements. If not, the contractor is to be
requested to correct the deficiencies, and payment
may be withheld until such is done. Final payment
should not be made under the contract unmtil it has
been determined that the delivery requirements of
those line items of data to which the clause applies
have been satisfactorily met.

(4) In a contract for or in support of a major system

awarded by an executive agency subject to the provi-.

sions of Title III of the Federal Property and Adminis-
trative Services Act of 1949, the contracting officer
shall include contractual provisions requiring, -as an
element of performance under the contract, the deliv-
ery of any technical data, other than computer soit-
ware, relating to the major system or supplies for the
major systemn procured or to be procured by the
Government, which are to be developed exclusively
with Federal funds in the performance of the contract
if the delivery of such technical data is needed to
ensure the competitive acquisition of supplies or ser-
vices that will be required in substantial quantities in
the future. The clause at 52.227-22, Major System —
Minimum Rights, is to be included in such contracts in
addition to the clause at 52,227-14, Rights in Data —
General, and other required clauses, to ensure that the
Government acquires at least those rights required by
Pub. L. 98-577 in technical data developed exclusively
with Federal funds. In any contract to which this
paragraph (d¥4) applies, technical data, other than
computer software, relating to a major system or
supplies for a major system, procured or to be pro-
cured by the Government and also relating to the
design, development, or manufacture of products or
processes offered or to be offered for sale to the public
(excepi for such data as may be necessary for the
Government to operate or maintain the product, or
use the process if obtained by the United States as an
element of performance under the contract), shall not
be required to be provided to the Government from
persons who have developed such produets or pro-
cesses as a condition for the procurement of such
products or processes by the Government. _
27.407 Rights to technical data in successfui
proposals.

(a) Contracting officers may, as consideration of
contract award, desire to acquire unlimited rights in
technical data (but not commercial or financial infor-

mation) contained ia a successful proposal upon which

a contract award is based. However, the prospective
contractor may (1) advise the contracting officer tnat
the technical data, or portion thereof, (to be identified
by the prospective contractor) are covered by any
restrictive notice regarding the disclosure and use of
proposed information authorized by Subpart 15.4 or
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15.5 {or any agency supplement thereto), and request
that such protection be maintained; or (2) establish to
the contracting officer’s satisfaction that identified
portions of the technical data do not reiate directly to

" or will not be utilized in the work to be performed

under the contract and request that such portions be .
excluded from the Government's rights.
(b) If unlimited rights to technical data in successful

" proposals, as set forth in paragraph (a} above, are to

be acquired, it shall be by use of the clause at 52.227-
23, Rights to Proposal Data (Technical). Any excluded
technical data will be identified by inserting appropri-
ate proposal page numbersin the clause. Such exclu-
sion is not dispositive of the protective status of the
data, but any excluded technical data, as well as any
commercial and financial information contained in
the proposal, will remain subject to the pelicies in
subpart 15.4 or 15.5 (or agency supplements thereto)
relating to proposal information (i.e., will be used for
evaluation purposes only). If the clause at 52.227-23,
Rights to Proposal Data (Technical), is included in a
contract, the prospective contractor must be specifi-
cally afforded the opportunity to exclude technical

data as set forth in paragraph (a) above, and the

contract file must reflect that fact. If there is need to
have access to any of the excluded technical data
during contract performance, consideration should be
given to their acquisition as limited rights data, if they
so qualify, in accordance with 27.404(d).
27.408 Co-sponsored research and development
activities. o

In contracts involving co-sponsored research and
development wherein the contractor is required to
make substantial contributions of funds or resources
(i.e., by cost-sharing or by repayment of nonrecurring
costs), and the contractor’s and the Government's
respective contributions to any item, component, pro-
cess, or computer software, developed or produced
under the contract are not readily segregable, a con-
tracting officer may limii the acquisition of or acquire
less than unlimited rights to any data developed and
delivered under such contract. Agencies may regulate
the use of this authority in their supplements. Basical-
ly such rights will, at a minimum, assure use of the
data for agreed-to Governmental purposes (including
reprocurement rights as. appropriate), and will ad-
dress any disclosure limitations or restrictions to be
imposed on the data. Since the purpose of the co-
sponsored research, the legitimate proprietary inter-
est of the contractor, the needs of the Government,
and the respective contributions of both parties may
vary, no specific clauses are prescribed, but a clause
providing less than unlimited rights in the Govern-
ment in data developed and delivered under the con-
tract (such as license rights) may be tailored to the
circumstances consistent with the foregoing and the
policy set forth in 27.402, As a guide, such clause may
be appropriate when the contractor contributes money
or resources, or agrees to make repayment of nonre-
curring costs, of a value of approximately 50 percent
of the total cost of the contract (i.e., Government,
contractor, and/or third party paid costs), and the
respective contributions are not readily segregable for
any work elements to be performed under the con-
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_tract. Further, such clause may not be appropriate
where the purpecse of the contract is to produce data
for dissemination to the public, or to develop or dem-
‘onstrate technologies which will be available, in any
event, to the public for their direct use. Such clause
may he used for all or for only specifically identified
tasks or work elements under the contract. In the
latter instance, its use will be'in addition to whatever
other data rights clause is prescribed under this sub-
part, with the contract specifically identifying which
clause is to apply to which tasks or work elements.
27.409 Solicitation provisions and contract clauses.

{aXi) The contracting officer shail insert the clause
at 52.227-14, Rights in Data - General, (see 27.404), in
solicitations and contracts if it is contempiated that
data will be produced, furnished, or acquired under
the contract, unless the contract is —

(1) For the production of special works of the type
set forth in 27.405(a), but the clause at 52.227-14,
Rights in Data — General, shall be included in the
contract and made applicable to data other than
special works, as appropriate;

_ (2) For the separate acquisition of existing works,

as described in 27.405(b);

(3) To be performed outside the United States, its
possessions, and Puerto Rico, in which case agen-
cies may prescribe different clauses (see paragraph

~ (n) (below);

(4} For architect-engineer services or construction

work, in which case agencies may utilize the clause at

52.227-17, Rights in Data — Special Works, or may

prescribe different clauses; ‘ .

{5) A Small Business Innovation Research contract
(see 27.409(1) below.) -

{6) For the management, operation, design, or con-
struction of a Government-owned facility to perform
research, development, or production work, in which
case agencies may prescribe different clauses. (See
paragraph (p) below.)

(ii) Paragraph (eX2) of the clause at 52.227-14,
Rights in Data — General, may be deleted or reserved
by an agency not subject to the Federal Property and

" Administrative Services Act.

(b) If an agency determines, in accordance with

. 27.404(c), to adopt the alternate definition of “Limited

Rights Data” in paragraph (a) of the clause, the clause

. shall be used with its Alternate L.

" (¢) In accordance with 27.404(d), if a contracting
officer needs to obtain the delivery of limited rights
data, the clause shall be used with its Alternate IL
The contracting officer shall, when Alternate II is
used, assure that the purposes, if any, for which
limited rights data are to be disclosed outside the
Government are included in the “Limited Rights No-
tice” of subparagraph (gX2) of the clause. The contract
may exclude identified items of data from delivery

" under subparagraph (gX2) of the clause. Alternate 11
may be used at the time of contracting or subsequent-
ly by modification-to the contract if the need to

. acquire limnited rights data orises during contract

performance.

(d) In accordance with 27.406(e), if a contracting

officer needs to obtain the delivery of restricted com-
puter software, the clause shall be used with its Alter-

8-22-85

nate IIL. Any greater or lesser rights regarding the
use, duplication, or disclosure or restricted computer
software than those set forth in the Restricted Rights
Notice of subparagraph (gX3) of the clause must be
specified in the contract and the notice modified ac-
cordingly. Alternate III may be used at the time of
contracting, or subsequently by modification to the
contract, if the need to acquire restricted computer
software arises during contract performance.

(e) In accordance with 27.404(f), if any agency in
accordance with its procedures determines to grant
blanket permission for the contractor to establish
claim to copyright to all data first produced in the
performance of a contract without a request being
made by the contractor, the clause shall be used with
its Alternate IV, which Alternate provides a substi-
tute paragraph (X1} in the clause granting such blan-
ket permission. When this Alternate is used, the con-
tract may specifically exclude items or categories of
data from the blanket permission granted. However,
such exclusion does not prevent a contractor from
making a subsequent request for permission.

(f) In accordance with 27.404(i), if a contracting
officer needs to have the right to inspect certain data
at a contractor’s facility or if by an agency generally,
the clause shall be used with its Alternate V. Alter-
nate V adds a paragraph {j) to the clause to provide
for such inspection right, including the limitations
thereon. Inspection may be made at all reasonable
times up to three years after acceptance of all iterns
to be delivered under the contract. The contract may
specify data items that are not to be subject to inspec-
tion under paragraph {j) of the clause. If the contrac-
tor demonstrates to the contracting officer that there
would be a possibie conflict of interest if inspection
were made by a particular representative, the con-
tracting officer shall designate an alternate
representative.

() In accordance with 27.404(d)2), if the contract-
ing officer desires to have an offeror state in response
to a solicitation, to the extent feasible, whether limit-
ed rights data or restricted computer software are
likely to be used in meeting the data requirements set
forth in the solicitation, the contracting officer shall
insert in the solicitation the provision at 52.227-15,
Representation of Limited Rights Data and Restricted
Computer Software. The contractor’s response will
provide an aid in determining whether the clause
_s?;)uld be used with Alternate II and/or Alternate
11 '

(h) The contracting officer shail normally insert the
clause at 52.227-16, Additional Data Requirements, in
solicitations and contracts involving experimental, de-
velopmental, research, or demonstration work unless
all the requirements for data are believed to be known
at the time of contracting and specified in the con-
tract. (See 27.406(b).) This clause may also be used in
other contracts when considered appropriate. If the
clause at 52.227-14, Rights in Data — General, is used
in the contract with its Alternates II or III, the
contracting officer may permit the contractor to iden-
tify data the contractor does not wish to deliver, and
may specifically exclude in the contract any require-
ment that such data be delivered under paragraphs
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(gX2) or (gX3) of that clause or ordered for delivery
under the Additionai Data Requirements clause if
such data is not necessary to meet the Government’s
requirements for data. Also, the contracting officer
may alter the Additional Data Requirements clause by
deleting the term “or specifically used” in subpara-
graph (a) thereof if delivery of such data is not neces-
sary to meet the Government’s requirements for data.

(i) In accordance with 27.405(d), the contracting
officer shall insert the clause at 52.227-17, Rights in
Data -- Special Works, in solicitations and contracts
primarily for the production or compilation of data
(other than limited-rights data or restricted computer
software) for the Government's internal use, or when
there is a specific need to limit distribution and use of
the data and/or to obtain indemnity for liabilities that
may arise out of the content, performance, or disclo-
sure of the data. Exampies of such contracts are set
forth in 27.405(a). The coniract may specify the pur-
poses and conditions (including time limitations) under
which the data may be used, released or reproduced
by the contractor for other than contract perform-
ance. Contracts for the production of audiovisual
works, sound recordings, ete. may include limitations
in connection with talent releases, musiec licenses, and
the like that are consistent with the purposes for
which the data is acquired. - o

(j) The contracting officer shall insert the clause at
52.227-18, Rights in Data — Existing Works, in solici-
tations and contracts exclusively for the acquisition,
without modification, of existing audiovisual and simi-
lar works of the type set forth in 27.403(b)1). The
contract may set forth limitations consistent with the
purposes for which the work is being acquired. The
clause at 52.227-17, Rights in Data — Special Works,
shall be used if existing works are to be modified, as
by editing, translation, addition of subject matter, ete.

(k) In accordance with 27.405(b)2), if the contract is
for the separate acquisition of existing computer soft-
ware, the clause at 52.227-19, Commercial Computer
Software-Restricted Rights, may be used ia the solici-

" tation and - conmtract. In any event, the contracting

officer shall assure that the contract contains terms to
obtain sufficient rights for the Government to fulfill
the need for which the software is being acquired and
is otherwise consistent with 27.405(bX2). ~

(1) I the contract is a Small Business Innovation

Research {SBIR) contract, the clause at 52.227-20,

Rights in Data — SBIR Program, shall be used in all

Phase II contracts awarded under the Small Business
Innovation Research Program established pursuant to.

Pub. L. 97-219 (The Small Business Innovation Devel-
opment Act of 1982). This clause is limited to use
solely in contracts awarded under the SBIR Program,
and is the only data rights clause to be used in Phase
II contracts. It may also be used in Phase I SBIR
contracts, or an agency may prescribe a different
clause for such contracts. '

{m) While no specific clause of this subpart is re-
quired to be inciuded in contracts solely for the acqui-
sition, without disclosure prohibitions, of books, publi-
cations and similar items in the exact form in which
such items exist prior to the request for purchase (i.e.,
the off-the-sheif purchase of such items), if reproduc-

tion rights are to be acquired the contract shall in-
clude terms addressing such rights, (See 27.405(b)3).)

(m) Agencies may prescribe in their procedures, as
appropriate, a clause consistent with the policy of

- 37.402 in contracts to be performed outside the United

States, its possessions, and Puerto Rico.
{0) Agencies may prescribe in their procedures the

-clause at 52.227-17, Rights.in Data — Special Works,

or prescribe, as appropriate, clauses consistent with
the policy in 27.402.in contracts for architect-engineer
services and construction work,

(p) Agencies may prescribe in their procedures, as
appropriate, a clause consistent with the policy of
27.402 in contracts for management, operation, de-
sign, or construction of Government-owned research,
development, or production facilities. '

(9) In accordance with 27.406(d), the contracting
officer shall insert the clause at 52.227-21, Technical
Data Certification Revision, and Withhoiding of Pay-
ment -~ Major Systems, in contracts for major sys-
tems acquisitions or for support of major systems
acquisitions. When used, this clause requires that the
technical data to which it applies be specified in the
contract. (See 27.406(d).)

(r) In the case of agencies subject to the Federal
Property Administrative Services Act, the contracting
officer shail insert the clause at 52.227-21, Major
System — Minimum Rights, in contracts for major
systemns or contracts in support of major systems.,

(s) In accordance with 24.407, if a contracting offi-
cer desires to acguire unlimited rights in technical
data contained in a successful proposal upon which a
contract award is based, the contracting officer shall
insert the clause at 52.227-23, Rights to Proposed Data
{Technical). Rights to techaical data in a proposal are
not acquired by mere incorporation of the proposal in
the contract; this clause must be used and the proce-
dures of 27.407 must be followed.

PART 52 — SOLICITATION PROVISIONS AND CON-
TRACT CLAUSES

3. Section 52.227-14 is added to read as follows:
52.227-14 Rights in Data — General.

As prescribed in 27.40%a), insert the following
clause with any appropriate alternates:

RIGHTS IN DATA — GENERAL (JUL 1985)

(a) Definitions. .

“Computer software,” as used in this clause, means
computer programs, computer data bases, and docu-
mentation thereof, '

“Data,” as used in this clause, means recorded
information, regardless of form or the media on which
it may be recorded. The term includes technical data
and computer software. The term does not include
information - incidental to contract administration,
such as financial, admini-trative, cost or pricing, or
management informatior.,

“Form. fit, and function data,” as used in this
clause, means data relating to, and sufficient to en-
able, physical and functional interchangeability; as
well as data identifying source, size, configuration,
mating, and attachment characteristics, functional
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characteristics, and performance requirements, ex-
cept that for computer software it specifically ex-
cludes the source codes, algorithm, process, formulae,
and fAow charts of the software.

“Limited rights data,” as used in this clause, means
data that embody trade secrets or are commercial or
financial and confidential r privileged, but only to the
extent that the data pertain to items, components, or
processes developed at private expense, including mi-
nor modifications thereof.

“Technical data,” as used in this clause, means data
" {other than computer software) which are of a scienti-
fic or technical nature. _

“Restricted computer software,” as used in this
clause, means computer software developed at pri-
. vate expense and that is a trade secret, is commercial
or financial data which is confidential or privileged,
or is published copyrighted computer software.

“Unlimited rights,” as used in this clause, means the

right to use, disclese, reproduce, prepare derivative
works, ‘distribute copies to the public, and perform
publicly and display publicly, in any manner and for
any purposes, and to have or permit others to do so.

“Limited rights,” as used in this clause, means the

rights of the Government in limited rights data as set
forth in the Limited Rights Notice of subparagraph
(gX2) if included in this clause. :

“Restricted rights,” as used in ‘this clause, means
the rights of the Government in resiricted computer
.software, as set forth in a Restricted Rights Notice of
subparagraph (gX3) if included in this clause, or as
otherwise may be provided in a collateral agreement
incorporated in and made part of this coatract.

{b) Allocation of rights. (1) Except as provided in
paragraph (c) below regarding copyright, the Govern-
_ ment shall have unlimited rights in—

(i) Data first produced in the performance of this
contract; ;

(ii) Form, fit, and function data delivered under
this contract;

(iii) Data delivered under this contract (except for

restricted computer software) that constitute man-

. uals or imstructional and training material for in-
stallation, operation, or routine maintenance and
repair of items, components, or processes delivered
or furnished for use under this contract; and

(iv) All other data delivered under this contract
unless provided otherwise for limited-rights data or

- restricted computer software in accordance with
paragraph (g) below.
(2) The Contractor shall have the right to-~-

(i) Use, release to others, reproduce, disiribute, or
publish any data first produced or specifically used
by the Contractor in the performance of this con-
tract, unless provided otherwise in paragraph (d)
below;

{ii) Protect from unauthorized disclosure and use
those data which are limited rights data or restrict-
ed computer software to the extent provided in
paragraph (g) below,

(iii) Substantiate use of, add or correct limited
rights or restricted rights notices and to take other
appropriate action, in accordance with paragraphs
{e) and (f) below: and
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(iv) Establish claim to copyright subsisting in
data first produced in the performance of this con-
tract to the extent provided in subparagraph (cX1)
below,

(e) Copyright. (1) Data first produced in the
performance of this contract. Unless provided oth-
erwise in subparagraph (d) below, the Contractor may
establish, without prior approval of the Contracting
Officer, claim to copyright subsisting in scientific and
technical articles based on or derived from data first
produced in the performance of this contract and
published in academie, technical or professional jour-
nals, symposia proceedings or similar works. The
prior, express written permission of the Contracting
Officer is required to establish claim to copyright
subsisting in all other data first produced in the per-
formance of this contract. When claim to copyright is
made, the Contractor shall affix the applicable copy-
right notices of 17 U.S.C. 401 or 402 to the data when
such data are delivered to the Government, and in.
clude the notice as well as acknowledgement of Gov-
ernment sponsorship on the data when published or
deposited in the U.S. Copyright Office. The Contractor
grants to the Government, and others acting on its
behaif, a paid-up, nonexclusive, irrevocable worldwide
license in such copyrighted data to reproduce, prepare
derivative works, distribute copies to the publie, and
perform publicly and display publicly, by or on behalf
of the Government. :

(2) Data not flrst produced in the performance
of this contract. The Contractor shall not, without
prior written permission of the Contracting Officer,
incorporate in data delivered under this contract any
data not first produced in the performance of this
contract and which contains the copyright notice of 17
U.S.C. 401 and 402, unless the Contractor identifies
such data and grants to the Government, or acquired
on its behalf, a license of the same scope as set forth
in subparagraph (1) above; provided, however, that if
such data are computer software the Government
shall acquire a copyright license as set forth in sub-
paragraph (gX3) below if included in this contract or
as otherwise may be provided in a collateral agree-
ment incorporated in or made part of this contract.

(3) The Government agrees not to remove any copy-
right notices placed on data pursuant to this para-
graph (c), and to include such notices on all reproduc-
tions of the data.

{d) Release, publication and use of data. (1) The
Contractor shall have the right to use, release to
others, reproduce, distribute, or publish any data first
produced or specificaily used by the Contractor in the
performance of this contract, except to the extent
such data may be subject to the Federal export con-
trol laws and regulations, or unless otherwise pro-
vided below in this paragraph or expressly set forth in
this contract. )

(2} The Contractor agrees that to the extent it
receives or is given access to data necessary for the
performance of this contract which contain restrictive
markings, the Contractor shall treat the data in ac-
cordance with such markings unless otherwise specifi-
cally authorized in writing by the Contracting Officer.
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(e} Unauthorized marking of data. (1) Notwith-
standing any other provisions of this contract concern-
ing inspection or acceptance, if any data delivered
under this contract are marked with the notices speci-
fied in subparagraphs (gX2) or (gX3) below and use of
such is not authorized by this clause, the Contracting
Officer may either return the data to the Contractor,
or cancei or ignore the markings. However, the fol-
lowing procedures will be followed by the Contracting
Officer pricr to canceling or ignoring the markings.

(i) The Contracting Officer shall make written
inguiry to the Contractor concerning the propriety
of the markings, providing the Contractor 60 days to

respond;

(8) Protection of limited rights data and re-
stricted computer software. (1) When data other
than that listed in subdivisions (b)1Xi), (i), and (iii)
above are specified to be delivered under this contract
and qualify as either limited-rights data or restricted
computer software, if the Contractor desires to contin-
ue protection of such data, shall withhold such-data
and not furnish them to the Government under this
Contract. As a condition to this withholding, the Con-
tractor shall identify the data being withheid and
furnish form, fit, and function data in lien thereof.
Limited nght.s data that are formatted as a computer
data base for delivery to the Government is to be
treated as limited rights data and not restricted com-
puter software.

{2) (Reserved.]

(3) {Reserved.]

(h) Subcontracting. The Contractor has the respon-
sibility to obtain from its subcontractors all data and
rights therein necessary to fulfill the Contractor’'s
obligations to the Government under this contract. If a
subeontractor refuses to accept terms affording the
Government such rights, the Contractor shall prompt-
ly bring such refusal to the attention of the Contract-
ing Officer and not proceed with subcontract award
without further authorizaticn.

{i} Relationship to patents. Nothing contamed in
this clause shall imply a license to the Government
under any patent or be construed as affecting the
scope of any license or other right otherwise granted
to the Government.

Alternate I (JUL 1985). As prescnbed in 27.409(h),
substitute the following definition for “Limited Rights
Data” i paragraph (a) of the clause:

“Limited rights data,” as used in this clause, means
data developed at private expense that embody trade
secrets or are cornmercial or financial and confiden-
tial or privileged. _

Alternate IT (JUL 1985). As prescribed in 27.405(c),
insert the following subparagraph (g)2) in the clause:
{gX2} Notwithstanding subparagraph (gX1) above, the
contract may identify and specify the delivery of
limited rights data, or the Contracting Officer may
require by written request the delivery of limited
rights data that has been withheld or would otherwise
be withholdable. If delivery of such data is so re-
quired, the Contracting Officer may affix the follow-
ing “Limited Rights Notice” to the data and the
Government will thereafter treat the data, subject to
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the provisions of paragraphs (e) and (f) above, in

~ accordance with such Notice:

“LIMITED RIGHTS NOTICE (JUL 1985)

(a) These data are submitted with limited rights
under Government contract No (subcontract
..... . if appropriate). These ddta may be reproduced
and used by the Government with the express limita-
tion that they wiil not, without permission of the
Contractor, be used for purpeses of manufacture nor
disclosed outside the Government; except that the

.....

Government may disclose these data outside the Gov- -

ernment for the following purposes, if any, provided
that the Government makes such disclosure subject to
prohibition against further use and disclosure:
——— [Agencies may list additional purposes as
set forth in 27.404(d)1) or if none, so state]
(b) This Notice shall be marked on any reproduc-
tion of these data, in whole ar in part.”

(End of notice)
Alternate IIT {(Date). As prescribed in 27.409(d),
insert the following subparagraph (gX3) in the clause:
- (X3Xi) Notwithstanding subparagraph (gX1) above,

the contract may identify and specify the delivery of
restricted computer software, or the Contracting Offi-

" ¢er may Tequire by written request the delivery of

restricted computer software that has been withheld.
If delivery of such computer software is so required,
the Contractor may affix the following “Restricted
Rights Notice” to the computer software and the
Government will thereafter treat the computer soft-
ware, subject to paragraphs (e) and (f) above, in
accordance with the Notice:

“RESTRICTED RIGHTS NOTICE (JUL 1985)

{a) This computer software is subrrutted with re-
stricted rights under Government Coniract No .....
(and subcontraet ..... , is approrpriate), It may not be
used, reproduced, or disclosed by the Government
except as provided below or as otherwise exprasly

~ stated in the contract. .

(b) This computer software may be —

{1) Used or copied for use in or with the computer
for which it. was acquired, including use at any
_Government installation to which such computer
may be transferred; .

(2) Used with a backup computer if the computer
for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or

~ backup purposes;

{(4) Modified, adapted, or combined with other
computer software, provided that the modified,
combined, or adapted portions of the derivative
software incorporating restricted computer soft-
ware shall be subject to the same restricted rights;

" and

(5) Disclosed and reproduced for use by support
contractors or their subcontractors in accordance
with subparagraphs (1) through (4) above, provided
the Government makes such disclosure subject to
these restricted rights.

() Notwlthstandmg the foregomg, if this computer
software is published copyrighted computer software,
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it is licensed to the Government, without disclosure
prohibitions, with the minimum rights set forth in
paragraph (b) abeve. '

(d) Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software
are to be expressly stated in the contract.

{e) This Notice shall be marked on any reproduction
of this computer software, in whole or in part.”

(End of notice)

(ii) Where it is impractical to include the above
Notice on restricted computer software, the foliowing
" short-form Notice may be used in lieu thereof:.

“RESTRICTED RIGHTS NOTICE
(SHORT FORM (JUL 1985) .

" Use, reproduction, or disclosure is subject to re-

- strictions set forth in Contract No..... {and subcon-
traet..... if appropriate) with ..... {name of Con-
- tractor and subcontractor).”
(End of notice)

(iii} If restricted computer software is delivered
with the copyright notice of 17 U.S.C. 401 or 402, it
will be presumed to be published copyrighted comput-
er software licensed to the Government without dis.
closure prohibitions, with the minimum rights set
forth in paragraph- (b) ahove, unless the Contractor
includes the following statement with such copyright

"notice: “Unpublished — rights reserved under the
Copyright Laws.” ‘ '

Alternate IV (JUL 1985). As prescribed in
27.40%(e), substitute the following subparagraph (c)X1)
in the clause: :

{c) Copyright. (1) Data First Produced in the
Performance of the Contact. Except ag otherwise
specifically provided in this contract; the Contractor
may establish claim to copyright subsisting in any
data first produced in the performance of this con-
tract. When claim to copyright is made, the Contrac-
tor shall affix the applicable copyright notice of 17
U.S.C. 401 or 402 to the data when such data are
delivered to the Government, and include that notice,
as well as acknowledgement of Government sponsor-
ship, on the data when published or deposited in the
"U.S. Copyright Office. The Contractor grants to the
Government, and others acting on its behalf, a paid-
up, nonexclusive, irrevocable, worldwide license for
all such data to reproduce, prepare derivative works,

" distribute’ copies to the public, and perform publicly
and display publicly, by or on behalf of the
Government. ‘

Alternate V (JUL 1985) As prescribed in 27.409(f),
add the following paragraph (j) to the clause:

(j) The Contractor agrees, except as may be other-
wise specified in this contract for specific data items

“ listed as aot subject to this paragraph, that the Con-
tracting Officer or an authorized representative may,
at all reasonable times up to three years after accept-
ance of all itemns to be delivered under this contract,
inspect at the Contractor’s facility any data withheld
pursuant to paragraph (g1} above, for purposes of
verifying the Contractor’s assertion pertaining to the
limited rights or restricted rights status of the data or
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for evaluating work performance. Where the Contrac-
tor whose data are to be inspected demonstrates to the
Contracting OQfficer that there would be a possible
conflict of interest if the inspection were made by a
particular representative, the Contracting Officer
shall designate an alternate inspector.

4. Section 52.227-15 is added to read as follows:

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.
As prescribed in 27.409<g), insert the following

- provision in solicitations that include the clause at

52.227-14 Rights in Data — General:

REPRESENTATION Ol;':.éMITED RIGHTS DATA
RESTRICTED COMPUTER SOFTWARE (JUL 1985)

{a) This solicitation sets forth the work to be per-
formed if a contract award results, and the Govern-
ment's known requirements for data (as defined in
FAR 24.401). Any resuiting contract may also provide
the Government the option to order additicnal data
under the Additional Data Requirements clause at
52.227-18 of the FAR, if included in the contract. Any
data delivered under the resuiting contract will be
subject to the Rights in Data —~ General clause at
52.227-14 that is to be included in this contract. Under
the latter clause, a Contractor may withhold from
delivery data that qualify as limited-rights data or
restricted computer software, and deliver form, fit,
and function data in lieu therzof, The latter clause
also may be used with its Alternates It and/or III to
obtain delivery of limifed-rights data or restricted

“computer software, marked with linited rights or

restricted rights notices, as appropriate. In addition,
use of Alternate V with this latter clause provides the
Government the right to inspect such data at the
Contractor’s facility.

(b) As an aid in determining the Government’s need
to include any of the aforementioned Alternates in the
clause at 52.227-14, Rights in Data — General, the

offeror's response to this solicitation shall, to the:

extent feasible, complete the representation below to
either state that none of the data qualify as limited-
rights data or restricted computer software, or identi-
fy which of the data gualifies ag limited-rights data or
restricted computer software. Any identification of
limited-rights data or restricted computer software in
the offeror’s response is not determinative of the
status of such data should a contract be awarded to
the offeror.

REPRESENTATION CONCERNING DATA RIGHTS

Offeror has reviewed the requirements for the de-
livery of data or software and states (offeror check
appropriate block) —

None of the data or software proposed for fulfill-
ing such requirements qualifies as limited-rights
data or restricted computer software.

Data or software proposed for fulfilling such re-

quirements qualify as limited-rights data or re-

stricted computer software and are identified as
follows:
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T Data or software proposed for fulfilling such
requirements qualify as limited-rights data
or restricted computer software and are
identified as follows:

NOTE: “Limited rights data” and “Restricted com-
puter software” are defined in the contract clause
entitled “Rights In Data—General.”

(End of provision)
5. Section 52.227-16 is added to read as follows:

52.227-16 Additional Data Requirements.
As prescribed in 27.409(h), insert the following
clause:

ADDITIONAL DATA REQUIREMENTS (JUL 1985)

(a} In addition to the data {as defined in the Rights
in Data — General clause included in this contract)
specified elsewhere in this contract to be delivered,
the Contracting Officer may, at any time during
contract performance or within a period of 3 years
after acceptance of all items to be delivered under
this contract, order any data first produced or spe-
cifically used in the performance of this contract.

{b) The Rights in Data — General clause included
in this contract is applicable to all data ordered
under this Additional Data Requirements clause.
Nothing contained in this clause shall require the
Contractor to deliver any data the withhelding of
which is authorized by the Rights in Data — Gener-
al clause of this contract, or data which are specifi-
cally identified in this contract as not subject to this
clause.

(c) When data are to be delivered under this
clause, the Contractor will be compensated for con-
verting the data into the prescribed form, for repro-
ductien, and for delivery.

(d) The Contracting Officer may release the Con-
tractor from the requirements of this clause for
specifically identified data items at any time during
the 3-year period set forth in (a) above.

6. Section 52.227-17 is added to read as follows:

52.227-17 Rights in Data — Speeial Works.
As prescribed in 27.409(i), insert the following
clause:

RIGHTS IN DATA — SPECIAL WORKS (JUL 1985)

(a) Definitions.

“Data,” as used in this clause, means recorded
information regardless of form or the medium on
which it may be recorded, The term includes techni-
cal data and computer software, The term does not
include information incidental to contract adminis-
tration, such as financial, administrative, cost or
pricing, or management information.

“Unlimited rights,” as used in this clause, means
the right of the Government to use, disclose, repro-
duce, prepare derivative works, distribute copies to

the public, and perform publicly and dispiay public-

‘ly, in any manner and for any purpose whatsoever,

and to have or permit others to do so.

{b) Allocation of Rights. (1) The Government
shall have —

(i) Unlimited rights in ail data _dehvered under
this contract, and in all data first produced in the
performance of this contract, except as provided in
paragraph (¢) below for copyright.

(ii) The right to limit exercise of claim to copy-
right in data first produced in the performance of
this contract, and to obtain assignment of copyright
a !such data, in accordance with subparagraph (c)1)

ow

- (iif) The right to limit the release and use of
g:ll'tam data in accordance with paragraph (d)

ow.

(2) The Contractor shall have, to the extent permis-
sion is granted in accordance with subparagraph (cX1)
below, the right to establish claim to copyright sub-
sisting in data first produced in the performance of
this contract.

{c) Copyright. (1) Data first produced in the
performance of this contract. (i) The Contractor
agrees not to assert, establish, or authorize others to
assert or establish, any claim to copyright subsisting
in any data first produced in the performance of this
contract without prior written permission of the Con-
tracting Officer. When claim to copyright is made, the
Contractor shall affix the appropriate copyright notice
of 17 U.S.C. 401 or 402 to such data when delivered to

.* the Government, and include that notice as well as
. acknowledgement of Government sponsorship on the

data when published or deposited in the U.S. Copyright
Office. The Contractor grants to the Government, and
others acting on its behalf, a paid-up nonexclusive,
irrevocable, worldwide license for all such data to
reproduce, prepare derivative works, distribute copies
to the public, and perform publiciy and dlsplay public-
ly, by or on behalf of the Government.

{if) If the Government desires to obtain copyright in
data first produced in the performance of this con-
tract and permission has not been granted as set forth
in subdivision (i) above,the Contracting Officer may
direct the Contractor to establish, or authorize the
establishment of, claim to copyright in such data and
to assign, or obtain the assignment of, such copyright
to the Government or its designated assignee.

(2) Data not first produced in the performance
of this contract. ‘

The Contractor shail not, without prior written per-
mission of the Contracting Officer, incorporate in data
delivered under this contract any data not first pro-
duced in the performance of this contract and which
contain the copyright notice of 17 U.S.C. 401 and 402,
unless the Contractor identifies such data and grants
to the Government, or acquires on its behalf, a license
of the same scope as set forth in subparagraph (1)
above.

(d) Release and use restrictions. Except as other-
wise specifically provided for in this contract, the
Contractor shall not use for purposes other than the
performance of this contract, nor shall the contractor
release, reproduce, distribute, or publish any data first
produced in the performance of this contract, nor
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authorize others to do so, without written permission
of the Contracting Officer.

(e) Indemnity. The Contractor shall indemnify the
Government and its officers,. agents, and empioyees
acting for the Government against any liability, in-
cluding costs and expenses, incurred as the resuit of
the violation of trade secrets, copyrights, or right of
privacy or publicity, arising out of the creation, deliv-
ery, publication, or use of any data furnished under
this contract; or any libelous or other unlawful matter
contained in such data. The provisions of this para-
graph do not apply unless the Government provides
notice to the Contractor ad soon as practicabie of any
claim or suit, affords the Contractor an opportunity

. under appiicable laws, rules, or regulations to partici-

pate in the defense thereof, and obtains the Contrac-
for’s consent to the settlement of any suit or claim
other than as required by final decree of a court of
competent jurisdiction; nor do these provisions appiy
to material furnished to the Contractor by the Govern-
meat and incorporated in data to which this clause
applies.

7. Section 52.227-18 is added to read as follows:

52.227-18 Rights in Data — Existing Works.
As preseribed in 27.409(j), insert the following
clause:

RIGHTS IN DATA — EXISTING WORKS (JUL 1985)

{(a) Except as otherwise provided in this contract,
the Contractor grants to the Government, and others
acting on its behalf, a paid-up nonexclusive, irrevoca-
ble, worldwide license to reproduce, prepare deriva-
tive works, distribute to the public, and perform pub-

licly and display publicly, by or on behalf of the -

Government, for all the material or subject matter

" called for under this contract, or for which this clause

is specifically made applicable.

{b) The Contractor shall indemnify the Government
and its officers, agents, and employees acting for the
Government against any liability, including costs and
expenses, incurred as the resuit of (1) the violation of
trade secrets, copyrights, or right of privacy or public-
ity, arising out of the creation, delivery, publication or
use of any data furnished under this contract; or (2)
any libelous or other unlawful matter coantained in
such data. The provisions of this paragraph do not
apply unless the Government provides notice to the
Contractor as soon as practicable of any claim or suit,
affords the Contractor an opportunity under applica-
ble laws, rules, or regulations to participate in the
defense thereof, and obtains the Contractor’s consent
to the settlement of any suit or claim other than as
required by final decree of a court of competent
jurisdiction; and do not apply to material furnished to
the Contractor by the Government and incorporated in
data to which this ciause applies.

~ (End of clause)
3. Section 52.227-19 is added to read as follows:

227-19 Commercial Computet Software — Restricted
Rights

As prescribed in 27.409(k), insert the followin
clause:

COMMERCIAL COMPUTER SOFTWARE — RE-
STRICTED RIGHTS (JUL 1985)

Notwithstanding any provisions to the contrary con-
tained in any license or use agreement pertaining to

-any restricted computer software (defined in 405(b}2))

delivered under this contract, the Gavernment shall
have the lowing restricted rights;

{(a) The restricted computer software delivered un-
der this purchase order/contract may not be used,
reproduced or disclosed by the Government except as
provided below or otherwise expressly stated in the
purchase order/contract.

{b) The restricted computer software may be—

(1} Used or copied for use in or with the computer
for which it was acquired, cluding use at any Gov-
ernment installation to which such computer may
be transferred; :

{2} Used with a backup computer if the computer
for which it was acquired incperative;

(3) Reproduced for safekeeping (archives) or
backup purposes;

{4) Modified, adapted, or combined with other
computer software, provided that the meodified,
combined or adapted portions of the derivative
software corporating restricted computer software
shall be subject to the same restricted rights; and

(5) Disclosed and reproduced for use by support
contractors or their subcontractors, subject to the
same restrictions under which the Government ac-
quired software is published.

{c) If the restricted computer software is published,
copyrighted computer software, it is licensed to the
Government, without disclosure prohibitions, with the
rights set forth in subparagraph (2) above.

(End of Clauyse)
9, Section 32.227-20 is added to read as follows:

52.227-20 Rights in Data — SBIR Program.
As prescribed in 27.409(1), insert the following
clause:

RIGHTS IN DATA — SBIR PROGRAM (JUL 1985)

{a) Definitions.

“Computer software,” as used in this clause, means
computer programs, computer data bases, and docu-
mentation thereof.

“Data,” as used in this clause, means recorded
information, regardless of form or the media on which
it may be recorded. The term includes technical data
and computer software. The term does not include
information incidental to contract administration,
such as financial, administrative, cost or pricing or
management information.

“Form, fit, and function data,” a used in this clange,
means data deseribing, and sufficient to enable, phys-
ical and functional interchangeability; as well as data
identifying source, size, configuration, mating and at-
tachment characteristics, functional characteristics,
and performance requirements except that for com-
puter ‘software it specifically excludes the source

-22-89 - Pubiisned by THE BUREAU OF NATIGNAL AFFAIRS, INC., Washington, 0.C. 20037




TEXT

(Vol. 30) _ 427

code, algorithm, process, formulae, and flow charts of
the software. _ .

“Limited-rights data,” as used in this clause, means
data developed at private expense that embody trade
secrets or are commercial or financial and confiden-
tial or privileged.

“Restricted computer software,” as used in this

clause, means computer software developed at pri-

vate expense and that is a trade secret, is commercial.
or financial and confidential or privileged, or i3 pub-
lished copyrighted computer software, -including
modifications of such computer software.

“SBIR data,” as used in this clause, means data first
produced by a Contractor that is a small business firm -
in performance of a small business innovation re--

search contract issued under the authority of 15 U.S.C.
638 (Pub. L. 97-219, Small Business Innovation Devel-

opment Act of 1982), which are not generally known, .

and without obligation as to its confidentiality have
not been made available to others by the Contractor
or are not already availabie to the Government.

“SBIR rights,” as used in this clause, mean the
rights in SBIR data set forth in the SBIR Notice of
paragraph (d) of this clause. =~ -

“Technica] data,” ag used in this clause, means that
data which are of a scientific or technical nature,

“Unlimited rights,” as used in this clause, means the
right to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform
publicly and display publicly, in any manner and for
any purpose whatsoever, and to have or permit others
todosa. o '

(b) Allocation of rights. (1) Except as provided in

paragraph {c} below regarding copyright, the Govern-
ment shall have unlimited rights in—

(i} Data specifically identified in this contract as
data to be delivered without restriction;

(ii) Form, fit, and function data delivered under
this contract; : .

(iti) Data delivered under this contract (except for
restricted computer software) that constitite man-
uals or instructional and training material for in-
stallation, operation, or routine maintenance and

repair of items, components, or processes delivered

or furnished for use under this contract; and
(iv) All other data delivered under this contract
unless provided atherwise for SBIR data in accerd-

ance with paragraph {d) below or for limited-rights

data or restricted computer software in accordance
with paragraph (g) below.
(2) The Contractor shall have the right to—

(i} Protect SBIR rights in SBIR data delivered

under this contract in the manner and to the extent

provided in paragraph (d) below;

(ii) Withhold from delivery those data which are

limited-rights data or restricted computer software
. to the extent provided in paragraph (g) below;

(ili) Substantiate use of, add, or correct limited-
rights or restricted-iights notices and to take other
appropriate action, in accordance with paragraphs
(e} and (f) below; and - ' ' .

(iv) Establish claim to copyrights subsisting in
data first produced in the performance of this con-
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tract to the extent provided in subparagraph (cx1)

below.

{c) Copyright. (1) Data first produced in the
performance of this contract. Except as otherwise

- specifically provided in this contract, the Contractor

may establish claim to copyright subsisting in any
data first produced in the performance of this con-
tract. It claim to copyright is made, the Contractor
shall affix the applicable copyright notice of 17 U.S.C.
401 and 402 to the data when such data are delivered
to the Government, and include that notice as well as

- acknowledgement of Government sponsorship on the

data when published or deposited in the U.S. Copyright
Office. The Contractor grants to the Government, and
others acting on its behalf, a paid-up nonexclusive,
irrevocable, worldwide license to reproduce, prepare
derivative works, disiribute copies to the public, and
perform publicly and display publicly, by or on behaif
of the Government, for ail such data,

{2) Data not first produced in the performance
of this contract. The Contractor shall not, without
prior written permission of the Contracting Officer,
incorporate in data delivered under this contract any
data that are not first produced in the performance of
this contract and that contain the copyright notice of
17 U.S.C. 401 and 402, unless the Contractor identifies -
such data and grants to the Government, or acquires
on its behalf, a license of the same scope as set forth
in subparagraph (1} above. .

(3) Removal of notices. The Government agrees

- not to remove any copyright notices placed on data

pursuant to this paragraph (e}, and fo include such

-notices on all reproductions of the data. :

(d) Rights to SBIR data. (1) The Contractor is
authorized to affix the following “SBIR Rights Notice”
to SBIR data delivered under this contract and the
Government will thereafter treat the data, subject to
the provisions of paragraph (e) and (f) below, in ac-
cordance with such Notice: L '

" $BIR RIGHTS NOTICE {JUL 1985)

These SBIR data are furnished with SBIR rights
under Contract No. {and subeontract if
appropriate). For a period of 2 years after acceptance
of all items to be delivered under this contract, the
Government agrees to use these data for Government

. purposes only, and they shall not be disclosed outside

the Government (including disclosure for procurement
purpeses) during such period without permission of the
Coniractor, except that, subject to the foregoing use
and disclosure prohibitions, such data may be dis-
closed for use by support Contractors. After the afore-
said 2-year peried the Government has a royalty-free
license to use, and to authorize others to use on its
behalf, these data for Government purposes, but is
relieved of all disclosure prohibitions and assumes no
liability for unauthorized use of these data by third
parties. This Notice shail be affixed to any reproduc-
tions of these data, in whole or in part.

{End of notice)

..~ {2) The Government's sole obligation with respect to
any SBIR data shall be as set forth in this paragraph

(d).
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{e) Unauthorized marking of data. (1) Notwith-
standing any other provisions of this contract concern-
ing inspection or acceptance, if any data delivered
under this contract are marked with the notices speci-
fied in subparagraph (gX2) or (gX3) below and use of
such is not authorized by this clause, the Contracting
Officer may either return the data to the Contractor,
or cancel or ignore the markings. However, the fol-
lowing procedures will be followed by the contracting
Officer prior to cancelling or ignoring the markings.

(i} The Contracting Officer shail make wriiten

inquiry to the Contractor concerning the propriety -

of the markings, providing the Contractor 60 days to
‘respond; : )

(ii} If the Contractor fails to respond within the 60
day period (or a longer time approved by the Con-
tracting Officer for good cause shown) the markings
shall be canceled or ignored, -

(iii) If the Contractor considers the markings o be
valid, it shall submit a claim asserting such validity
to the Contracting Officer within 60 days from
receipt of the wriiten inquiry of the Contracting
Officer. This claim shall be considered a claim
within the meaning of the Contract Disputes Act of
1978 (41 U.S.C, 601 et seq.) . ‘

(iv) The Contracting Officer shall consider the
Contractor’s claim, if any, and decide whether the

markings shall be canceled or ignored. If the Con~

tracting Officer decides that the markings are valid,
the Contracting Officer shall in writing so notify the
Contractor. If the Contracting Officer decided that
the markings are not valid, the Contracting Officer
shall furnish to the Contractor a written decision,
and such decision shall be final unless the Contrac-
tor appeals or files suit as provided by the Contract
Disputes Act of 1978 (41 U.S.C. 601 et seq.)

(v) In any event, the Government shall continue to
abide by the markings until final disposition of this
claim. :

(2) This paragraph (e) does not ap;ﬂy if this contract
is for a major system or for support of a major

system,

(f) Omitted or incorrect markings. (1) Data deliv-
- .ered to the Government without any notice authorized
by paragraph (d) above, and without a copyright no-
tice, shall be deemed to have been furnished with
unlimited rights, and the Government assumes no
liability for the disclosure, use, or reproduction of
. such data. However, to the extent the data have not
been disclosed without restriction outside the Govern-
ment, the Contractor may request, within six months)
or a longer time approved by the Coniracting Officer
for good cause showm) after delivery of such data,
permission to have notices placed on qualifying data

at the Contractor’s expense, and the Contracting Offi-

cer may agree to do so if the Contractor—

(i) Identifies the data to which the omitted notice
is to be applied;

(ii) Demonstrates that the omission of the notice
was inadvertent; :

(iii) Establishes that the use of the proposed no-
tice is authorized; and '

(iv) Acknowledges that the Government has no

liability with respect to the disclosure or use of any
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such data made prior to the addition of the notice or

resuiting from the omission of the notice.

(2) The Contracting Officer may also (i) permit
correction, at the Contractor's expense, of incorrect
notices if the Contractor identifies the data on which
correction of the notice is to be made and demon-
strates that the correct notice is authorized, or (i)
correct any incorrect notices.

(8) Protection of limited-rights data and re-
stricted computer software. When data other than
that listed in subdivisions (bX1Xi), (ii), and (iii} above
are specified to be delivered under this contract and
such data qualify as either limited-rights data or
restricted computer software, the Contractor, if the
Contractor desires to continue protection of such data,
shall withhold such data and not furnish them to the
Government under this contract. As a condition to this
withholding the Contractor shall identify the data
being withheld and furnish form, fit, and function data

. in lieu thereof,

(h) Subcontracting. The Contractor has the respon-
sibility to obtain from its subcontractors all data and
rights therein necessary to fulfill the Contractor's
obiigations to the Government under this contract. If a
subcontractor refuses to accept terms affording the
Government such rights, the Contractor shall prompt-
ly bring such refusal to the attention of the Contract-
ing Officer and not proceed with subcontract award
without further authorization.

‘(i) Relationship to patents. Nothing contained in
this clause shall imply a license to the Government
under any patent or be consirued as affecting the
scope of any license or other right otherwise granted

" to the Government.

(End of clause)..

10. Sectio_l:'52.227-21 is added to read as follows:

52.227-21 Technical Data Certification, Revision, and
Withholding of Payment — Major Systems.

lAS' prescribed in 27.409(q), insert the following
clause:

TECHNICAL DATA CERTIFICATION, REVISION,
AND

WITHHOLDING OF PAYMENT-~MAJOR SYSTEMS
| (JUL 1985)

(a) Scope of clause. This clause shall apply to all
technical data (as defined in the Rights in Data —
General clause included in this contract) that have
been specified in this contract as being subject to this
clause. It shall apply to all such data delivered, or
required to be delivered, at any time during contract
performance or within 3 years after acceptance of ail
items (other than technical data) delivered under this
contract unless a different period is set forth herein.
The Contracting Officer may release the Contractor

‘from all or part of the requirements of this clause for

specifically identified technical data items at any
time during the period covered by this clause.

{b) Technical data certification. (1) All technical
data that are subject to this clause shall be accompa-
nied by the following certification upon delivery:
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TEXT

(Vol. 30) -~ 429

TECHNICAL DATA CERTIFICATION (JUL 1985)

The Contractor, ., hereby certifies that the
technicai data delivered herewith under Government
coniract No. {and subcontract if appro-
priate) are complete, accurate, and comply with the
requirements of the contract concerning such techni-
cal data.

(End of certification)

(2) The Government shall rely on the above certifi-
cation in accepting delivery of the technical data, and
in consideration thereof may, at any time during the
period covered by this clause, request correction of
any deficiencies which are not in compliance with
contract requirements, Such corrections shail be made
at the expense of the Contractor. Unauthorized mark-
ings on data shall not be considered a deficiency for
the purpose of this clause, but will be treated in
accordance with paragraph {e) of the Rights in Data
— General clause included in this contract.

() Technical data revision. The Contractor also
agrees, at the request of the Contracting Officer, to
revise technicai data that are subject to this clause to
reflect engineering design changes made during the
performance of this contract and affecting the form,
fit, and function of any item (other than technical
data) delivered under this contract. The Contractor
will be compensated for any such revisions. to the
technical data made pursuant to this paragraph.

(d) Withholding of payment. (1) At any time be-
fore final payment under this contract the Contracting
Officer may, in the Government's interest, withhold
payment until a reserve not exceeding $50,000 or 5
percent of the amount of this contract, whichever is
less, shall have been set aside if, in the Contracting
Officer’s opinion respecting any technical data that
are subject to this clause, the Contractor fails to —

(1) Make timely delivery of such technical data as
required by this contract;

(ii) Provide the certification required by subpara-
graph (bX1) above;

(ili) Make the corrections required by subpara-
graph (b)2) above; or

{iv) Make revisions requested under paragraph (c)
above.

(2) Such reserve or balance shall be withheld until
the Contracting Officer has determined that the Con-

tractor has delivered the data and/or has made the -

8-22-85

required corrections or revisions. Withholding shail
not be made if the failure to make timely delivery,
and/or the deficiencies relating to delivered data,
arose out of causes beyond the control of the Contrac-
tor and without the fault or negligence of the
Contractor.

(3) The Contracting Officer may decrease or in-
crease the sums withheld up to the sums authorized
above. The amount under this paragraph shall be in
addition to any withholding under any other terms of
this contract. The withholding of any amount under
this paragraph, or the subsequeat payment thereof,
shall not be construed as a waiver of any Government
rights.

" 11. Section 52.227-22 is added to read as follows:

52.227-22 Major System — Minimum Rights.
As prescribed in 27.409(r), insert the following
clause:

MAJOR SYSTEM — MINIMUM RIGHTS (JUL. 1985)

" Notwithstanding any other provision of this con-
tract, the Government shail have unlimited rights in
any technical data, other than computer soitware,

" developed in the performance of this contract and

relating to a major system or supplies for a major
system procured or to be procured by the Govern-
ment, to the extent that delivery of such technical
data is required as an element of performance under
this contract. The rights of the Government under this
clause are in addition to and not in lieu of its rights
under the other provisions of this contract. .
Section 52.227-23 is added to read as follows:

_ 52.227-23 Rights to Proposal Data (Technical).

As prescribed in 27.409(s), insert the following
clause:

RIGHTS TO PROPOSALQDSA)TA (TECHNICAL} (JUL
198

Except for data contained on pages , it is
agreed that as a condition of award of this contract,
and notwithstanding the conditions of any notice ap-
pearing thereon, the Government shall have unlimited
rights {as defined in the “Rights in Data — General”
clause contained in this contract) in and to the techni-
cal data contained in the proposal dated upon
which this contract is based.

BNA's Patant, Trademark & Copyright Journal
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GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 LFR Paris 27 and 52

Federal Acguisition Reguiation (FAR);
Validation of Restrictive Markings.on
Technical Data - '

AGENCTES: Department of Defense
{DoD), General Services Administraticn
{GSA), and National Aeronautics and
Space Administration (NASA}L

ACTION: Proposed rule (Extension of
comrient period).

summanry: The Crvilian Agency
Acrpisition Council and the Defense
Acquisition Regulatory Council are
considering a revision of the Federal
Acquisition Regulation (FAR) to add
sections 27.409, 27410, and 52.227-24
coneerning Validation of Restrictive
Markings. FAR coverage was published
as a propesed rule for public comment
on October 3, 1985 (50 FR 40418], with
corrections published on October 8, 1985
{30 FR 40984). The original date for
submission of comments was November
4, 1985. The Councils have decided to
extend the period for public comment on
FAR coverage for Validation of
Restrictive Markings on Technical Data
to coincide with the comment period
offered by the Department of Defense
for related coverage in the DoD FAR
Supplement. :
COMMENT DATE: Wriltent comments on
the proposed FAR coverage for
Validation of Restrictive Markings on
Technical Data should be submitted to-
the FAR Secretariat by January 9, 1988,
for consideration in the formulation of 4
final rule.
ADDRESS: Interested parties should
submit written comments to: General
Services Administratios. FAR
Secretariat (VRS), 18th & F Streets NW.
Room 4041, Washington. DC 20405.

Please cite FAR Case 85-47 in ail
correspondence related ta this issue.
FOR FUTHER INFORMATION CONTACT: Ms,
Margaret A. Willis, FAR Secretariat.
Telephone (202) 523-4755.

Dated: October 25, 1985.
Lawrenca |. Rizzi,
Director, Office of Federal Acquisition und
Regulatory Policy.
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 27 and 52

Federal Acquisition Regulation (FAR);
Validation of Restrictive Markings on
Technical Data

AGeEncY: Department of Defense (DoD),
General Services Administration (GSA).
and National Aeronautics.and Space
Administration (NASA).

ACTION: Proposed rule,

SuMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulatory Councii are
considering a revision of the Federal
Acquisition Regulation (FAR) that
amends Subpart 27.4, Rights in Data and
Copyrights.

COMMENT DATE: Comments should be
submitted to the FAR Secretarial at the
address shown below on or before
November 4, 1985 to be considered in
the formulation of a final rule,

ADORESS: [nterested parties should

“submit written comments to: General

Services Administration, FAR
Secretariat (VRS), 18th & F Streets NW..
Room 4041; Washington, DC 20405.

_ Please cite FAR Case 85—47 in all
correspondence related to this issue,
FOR FURTHER INFORMATION CONTACT:
Ma. Margaret A. Willis, FAR Secretariat,
Telephone {202} 523-4755. ’

. SUPPLEMENTARY INFORMATION:

A. Background '

Notice of availability for comment on
a proposed rule to consider revision of
Subpart 27.4 of the Federal Acquisition
Regulation (FAR) was published in the
Federal Register on August 15, 1985 {50
FR 32670). That proposed revision was
not published in the Federal Register,
howaver, the text was provided to
interested parties as requested. It is now
proposed to further amend that
proposed revision of Subpart 27.4 by

adding new sections 27.409 and 27.409-1.

and the clause at 52.227-24, in order to
establish policy concerning tne
validation of restrictive markings on
technical data delivered to the ’
Government, as required by Pub. L. 98-
577 and Pub. L. 98-525. The subpart and
clause establish policies and procedures
by which. if a contracting officer has
appropriate justification. the contracting
officer may challenge the validity of
restrictive markings on technical data
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which a contractor has delivered to the
Covernment. The subpart and clause
also set out the rigits and
responsibilities of the contractor in
responding to such a challenge.

B. Regulatory Flexibility Act

This pruposed rule provides an
inexpensive administrative procedure to
determine the validity of restrictive
markings for Government coniracts, and
it ia not expected to have a significant
economic impact on a substantiai
number of small entities because small
entities should already retain necessary
records in the normal course of their
business activitiea to support the
validity of restrictive markings on their
technical data.

C. Paparwork Reduction Act

The Paperwork Reduction Act does
not apply because this proposed rule
does not impase an additional reporting
requirement on the public. The
requirement to maintain records to
justify the validity of the markings at
52.227-24, Validation of Restrictive
Markings on Technical Data, would be
incurred by persons in the normai
course of their busineas activities and is
thus exempt under 5 CFR Part 1320,

List of Subjects in 48 CFR Parts 27 and
32 -

Government procurement.

Dated: September 27, 1985,
Lawrencs |, Rizz,
Director. Office of Federal Acguisition and
Regulatory Polzcy.

Therefore, it i3 proposed that 48 CFR
Parts 27 and 52 be amended as set forth
below.

1. The authority citation for 48 CFR

_Parts 27 and 52 continues to read as
follows:

Authority: 40 U.5.C. 486(c); 10.U.5.C.
Chapter 137, and 42 U.8.C. 2453(c).

PART 27—PATENTS, DATA, AND
COPYRIGHTS

2. Subpart 27.4 is-amended by adding
sections 27.409 and 27.409-1 to read as
follows:

27.409 Vaiidation of restrictive markings
on technical data.

This gection is applicabie to the
Department of Defense and to ail
civilian agencies except NASA. which is
not subject to 41 U.S.C. 253d or 10 U.S.C.
1321,

27.409-1 Policy and procadures.

(a) General 41 U.5.C. 253d and 10
U.S.C. 2321 set forth rights and
procedures pertaining to the validation
of restrictive markings asserted by

contractors and subcontractors on the
use, duplication, or disclosure by the
Government and others of technical
data required to be delivered under
contracts or subcontracts for supplies or
services [but see 27.409). 41 U.8.C. 418a
and U.8.C. 2320 provide authaority for the
United States to establish remedies
when data delivered or made available
under a contract is found to not satisfy
the requirements of the contract (e.g.,
containg improper or unauthorized
restrictive legends). Whenever the
contracting officer finds it appropriate to
guestion the validity of restrictive
markings on data provided by
contractors or subcontractors. the
contracting officer shall follow the
procedures set forth below: except that,
for civilian agencies. not including
NABSA, these procedures shouid be
followed only if the itema being
acquired are for. ar in support of, &
major gystem (as the term “major
system" ig defined in section 4 of the
Office of Federal Procurement Policy
Act, as amended by Pub. L. 77). The
contractor or subcontractor p‘ga_ny tier
must maintain records adequate to
justify the validity of markings that
impose restrictions on the right.of the
Government and others to use,
duplicate. or disclose technical data

delivered or required to be delivered

under the contract or subcontract and:
shall be prepared to furnish to the
contracting officer a written justification
for such restrictive markings. The
records that justify the validity of the
restrictive markings shall be maintained
for as long as the contractor or
subcontractor intends to assert the
validity of the markings,

{b) Prechallenge Review. (1) The
contracting officer may request the
contractor or subcontractor to fornish to
the contracting officer a written
justification of any restriction asserted

. by the contrator or subcantracter on the

right of the United States or others to
use technical data. The contractor or
subcontractor’shall furnish such written
justification to the contracting officer
within 30 days after receipt of a written
request or within such longer pericd as
may be authorized in writing by the
cuntracting officer. If the contracting
officer receives advice that the validity
of restrictive markings on technical data
is questionable, the contracting officer
shail request that the individual raising
the question pravide written rationale
for the assertion. The con‘racting officer
should also request information and
advice from the cognizant Government
activity having control.of the data on the
validity of the markings.-

(2) If the contracting officer, after .
reviewing the written justification

furnished pursuant to (b)(1) above and
any other available information
pertaining to the validity of a restrictive
marking, determines that reasonable
grounds exist to question the current
validity of the marking and that
continued adherence to the marking
would make impracticable the
subsequent competitive acquisition of
the item, component or process to which
the marked technical data relates, the
contracting officer shall review the
validity of the marking.

{3) As a part of the review, the
contracting officer may request the
coniractor or subcantractor to furnish.
information in therecoerds or otherwise
in the possession, available to the
contractor or subéontractor to justify the
validity of any restrictive marking on
technical data delivered or required to
be delivered under the contract or
subcontract, The contracting officer may
request the gontractor or subcontractor
to furnish additional information such as
a statement of facts accompanied by
supporting documentation adequate to
justify the validity of the marking. The
contractor or subcontractor shall furnish
such information to the contracting
officer within 30 days after receipt of a
written request or within such longer . . qg
period as may be authorized{fails o™ u, e
provide the requested information, ,anpracfing
within 30 days after receipt of the = e¥3cei T¥%e
contracting officer's written requast or Cam#racialy
within such longer period aa may be  &r Sub-
authorized in writing by the contracting  ¢*"*
officer, the contracting officer shall '
praceed in accordance with (¢} of this
section.

{¢) Challenge. (1} If after completmn
of the prechallenge review the
contracting officer determines that a
challenge to the restrictive marking is
warranted, the contracting officer shall
send a written challenge notice to the
contractor or subcontractor. Such notice
shall include (i) the grounds for
challenging the restrictive marking, (ii) a

' requirement for a written response

within 80 days after receipt of the
written notice justifying by clear and
convineing evidence the current validity
of the restrictive marking, (iii) a notice
that a response will be considered a.
claim within the meaning of the
Contract Disputes Act of 1978 and must
be certified in the form preseribed in
33.207. regardless of dollar amount, and
{iv) & notice that failure to respond to
the challenge notice will constituie .
agreement by the contractor or
subcontractor with Government action
to strike or ignore the restrictive
legends.

(2) The contracting officer shall
extend the time for response as

o
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appropriate if the contractor or
subcontractor submits a written request
showing the need for additional time to
prepare a response.

{3) Any written response from the
rontractor or subcontractor shall be
considered a claim within the meaning
of the Contract Disputes Act of 1978 (41
11.5.C. 601 et seq.) and must be certified
in the forta prescribed by 33.207
regardless of dollar amount.

{4) If a contractor or subcontractor
has received challenges to the same
restrictive markings from more than one
contracting officer, the contractdr or
subconlractor is to notify each
contracting officer of the existence of
mare than one challenge. This notice
shall also indicate which unanswered
challenge was received first in time by
the contractor ot subcontractor. The
contracting officer who initiated the first
in time unanswered chalienge is the
contracting officer who will take the
icad in establishing a schedule for the
resolution of the challenges to the
restrictive markings. This contracting -
cfficer shall coordinate with all the

other contracting officers, formulate a
’_\Tc'ﬁ%mm all interested parties. The

$or
¢osqording
o Luc

»§Tho

schedule shail provide to the contractor
or subcontractar a reasonable
opportunity to respond to each
challenge notice. All parties must agree

halleage to be bound by this schedule.

astices,

and

(it Final Decision.—{1)-Final DecYsion
\WWhen Contractor Fails to Respond. If
the contractor or subcontractor fails to

él_ﬁ-v.bu}c respond to the challenge notice, the

Such
gd,-).ule.

contracting officer will then issue a final
decision that the restrictive markings
are not valid and that the Government
will either strike or ignore the nvalid
restrictive markings. The failure of the
contractor or subcoatractor to respond
to Lhe challenge notice constitutes
agreament with the Government action
to strike or ignore the restrictive
legends. The final decision shall be
issued as a final decision under the
Disputes clause at 52.233~1. This final
decision is to be issued within 60 days
after the expiration of the time period of
{cH1)(ii) or (2) above. Following the
issuance of the final decision. the
contracting officer may then strike or
ignore the invalid restrictive markings.

(2} Final Decision when Contractor or
Subcontractor Responds. (i) If, efter
reviewing the response from the
contractor or subcontractor, the
contracting officer determines that the
contractor or subcontractor has justified
the validity of the restrictive marking,
the contracting officer shall issue a fnal
decision to the contractor or
subcontractor sustaining the validity of
the restrictive marking, and stating that
the Government will continue to be

bound by the restrictive markings. The
final decision shall be issued within 80
days after receipt of the contractor's or
subcontractor’s response to the _
challenge notice. or within such longer
period that the contractinig officer has
notified the contractor or subcontractor
of the longer period that the Government
will require. The notification of a longer
period for issuance of a final decision
will be made within 80 days after
receipt of the response to the challenge
notice. ' '

(i} {A) If, after reviewing the response
from the contracter or subcontractor, the
contracting officer determines that the-
validity of the restrictive marking is not
justified. the contracting officer shall
issue a final decision to the contracior
or subcontractor in accordance with the
Dispules clause at FAR 52.233-1.
Notwithstanding paragraph {e) of the
Disputes clause. the final decision shali
be issued within 80 days after receipt of
the contractor's or subcontractor's
respanse to the challenge notice, or
within such longer period that the
contracting officer has notified the
contractor ot subcontractot of the longer
period that the Government will require.
The notification of a longer period for
issuance of a final decision will be made
within 60 days afterreceipt of the
response to the challenge notice. Such a
final decision shall advise the contractor
or subcontractor of the rights of appeal
under the Contract Disputes Act.

{B) The Government will continue to
be bound by the restrictive marking for
a period of 90 days from the issuance of
the contracting officer's final decision
under (d){2])(ii){A) of this section. The
contractor or subcontractor, if it intends
to file suit in the United States Claims
Court, must provide a notice of intent to
file suit to the contracting officer within
90 days from the issuance of the
contracting officer’s final decision under
(d)(2){ii}(A} of this sectiom. If the
contractor or subconiractar fails to
appeal, file suit, or provide a notice of
intent to file suit to the contracting
officer within the 90-day period. the
Government may cancel or ignore the
restrictive markings, and the failure of
the contractor or subcontractor to take
the required action constitutes '
agreement with such Government
action. :

{C) The Government will continue to
be bound by the restrictive marking
where a notice of intent to file suit in the
United States Claims Court is provided
to the contracting officer within 90 days
from the issuance of the final decision
under {d){2)(ii)(A) of this section. The
Government will no longer be bound
and may strike or ignore the restrictive
markings if the contractor or

subcontractor fails to file its. suit within
1 year after issuance of the final
decision. Nofwithstanding the foregoing.
where the head of an agency
determines, on & nondelegable basis,
that urgent or compelling circumstances
significantly affecting the interest of the
United States will not permit waiting fcr
the filing of a suit in the United States
Claims Court, the agency may. following
notice to the contractor or
subcontractor, cancel and ignore such
restrictive markings as an interim
measure pending filing of the suit or
expiration of the 1 year period without
filing of the suit, However, such agency
head determination does not affect the
contractor's or subcontractor's right to
damages against the United States
where its restrictive markings are
ultimately upheld or to pursue other
;‘eliei’. if any. as may be provided by
aw.

{D} The Government will be bound by
the restrictive marking where an appeai
or suit is filed pursuant to the Contract
Disputes Act unti! final disposition by
an agency Board of Contract Appeals or
the United States Claims Court.
Notwithstanding the foregoing. where
the head of an agency determines. on an
nondelegable basia. that {1 the {a Jed
Contractor has filed pently
prosecute its appeal or (2 that urgent or
compelling circumstances significantly
affecting the interest of the United
States will not permit awaiting the
decision by such Board of Contract
Appeals or the United States Claims
Court, the agency may, following notice
to the contractor aor subcontractor,
cancel and ignore such restrictive
markings as an interim measure pending
final adjudication. However, such
agency head determination does not
affect the contractor's or subcontractor’s
right to damages against the United
States where its restrictive markings are
ultimately upheld or te pursue other
feiief. if any. as may be provided by

aw,

(e) Appeal or Suit. (1) If the contractor
or subcontractor appeals or filea suit
and if upon final dispesition the
contracting officer's decision is
sustained, the restrictive markings on
the technical data shall be canceled.
corrected. or ignored. If upon final
disposition it is found that the restrictive
marking was not substantially justified.
the contracting officer shall determine
the cost to the Government of reviewing
the restrictive markings and the fees and
other expenses incurred by the
Government is chailenging the marking.
The contractor is then liable to the
Government for payment of these costs
unless the contracting officer determines
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that special circumstances would make
such payment unjust.

(2) If the contractor or subcontractor
appeals or files suit and if upon final
disposition the contracting officer's
decision is not sustained, the
Government shatl continue to be bound
by the restrictive markings.
Additionally, if the challenge by the
Covernment is found not to have been
made in good faith, the Government
shali be liable 1o the contractor or
subcontractor for payment of fees or
cther expenses incurred by the
contracter or subcontractor in defending
the validity of the marking. .

(f) Survival of Right to Challenge. The
Government's right to challenge the
validity of a restrictive marking is
without limitation as to ime and
without regard as to final payment
under the contract under which the data
was delivered. However, if the
contracting officer issues a decision
sustaining the validity of a restrictive
marking, the validity of such restrictive
marking shall not again be chalienged
unless additional evidence not originaily
available to the contracting officer
becomes available that would indicate
the restrictive marking is invalid.

(8) Privity of Contract. These
procedures for reviewing the validity of
restrictive markings on technical data
do not create or imply a privity of
contract between the Government and
subcontractors.

3. Section 27.410 is amended by
adding paragraph (1) to read as follows:

27.410 Solicitation provisions and
contract clauses.

- » * L] -

+(t} The contracting officer shall insert
the clause at 52.227-24, Validation of
Restrictive Markings on Technical Data,
in solicitations and contracts which
require the delivery of technical data;
except that, for civilian agencies. not
including NASA., the clause shall only
be inserted in such solicitations and
contracts if those solicitations and
contracts are for, or in support of, a
major system {as the term “major
system” is defined in Section 4 of the
Office of Faderal Procurement Policy
Act, £ amended by Pub. L. 98-577). [n
solicitations and contracts having
multiple tasks ar work statements, these
azencies may, in accordance with their
regulations, alvo limit the application of
the clause to he tasks or work
statements which require dehvery of
technical data relatmg to a major gystem
or supplies for a major system.

PART 52—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

4. Section 32.227-24 is added to read
as follows:

52:227-24 Valldation of Restrictive
Markings on Technical Data.

Aas prescribed in 27.410(t), insert the
following clause:

Validation of Restrictive Marklings on
Technical Data (Oct 1985)

{a) Definition. “Technical data,” as used in
this clause, means recorded information -
{regardiess of the form or method of the
recording) of a scientific or technical nature
{including computer scftware documentation)
relating to supplies acquired or to be
acguired by the Government. Such term does
not inciude computer software or fi !‘nancial.
adminiatrative, cost or pricing, or
management data, or other infonnahon
incidental to contract administration.

(b3 Justification. The Contractar or
subcontractor at any tier shall maintain
records adequate to justify the validity of
markings that impose restrictions on the
Government and others to use, duplicate, or
disclose technicai data delivered or required
to ba delivered under the contract or .
subcontract, and shall be prepared to furnish
tha Contracting Officer a written juatification
for such restrictive markings. The records .
that justify the validity of the restrictive
markings shail be maintained for a8 long as
the Contractor or subcontractor intends to
assert the validity of the markings.

(e} Prechallenge review. (1} The
Contracting Officer may request the
contractor or subcontractor to furnish to.the

- Contracting Officer a written justificationt for

any restriction asserted by the Contractor or
subcontractor on the right of the United
States or athers to use technical data. The
Contiractor or subcontractoe shall furnish
such written justification to the Contracting -
Oificer within thirty {30) days after receipt of
a written request or within such longer period
as may be authorized in writing by the
Contracting Officer.

{2} If the Contracting Officer, after
reviewing the written justification furnished
pursuant to {b)(1} of this clause and any other
available information pertaining to the
validity of a restrictive marking, determines
that reasonabie grounds exist to question the
current validity of the marking and that
continued adhetence to the marking would
muke impracticable the subsequent.
competitive acquisition of the itam,
component, or process to which the marked -
technical data relates. the Contracting Officer
may review the validity of the marking.

(3} As part of the review, the Contracting
Officer may request the Cuntractor or
subcontracter to furnish information in the
records or otherwise in the possession of or
available to the Contractor or subcontractor
to juatify the vaiidity of any restrictive
marking on technical data delivered or
required to be delivered under the contract or
subcontract. The Contracting OQfficer may
request the Contractor or subcontracter to

furnigh additional information such as a
statement of facts accompanied by
supporting documentation adequate ‘o justify
the validity of the marking. The Contractor ur
subcontractor shall furnish such informatian
to the Contracting Officer within thirty (20]
days after receipt of a written request or
within such longer period as may be
authorized in writing by the Contracting
Officer. .

(d) Challenge. {1} Notwithstanding any
provision of this contract concerning
inspection and acceptance, if, after
completing a prechallenge review, the
Contracting Officer determines that a
challenge to the resirictive marking is
warranted. the Contracting Officer shall send
a written chailenge notice to the Contractor
ar subcontractor. Such challenge shall
include (i) the grounds for challenging the
restrictive marking; (ii) a requirement for a
written responae within sixty (80) days after
receipt of the written notice justifying by
clear and convincing evidence the current
validity of the restrictive marking; {iii) a
notice that a response will be considered a
claim within the meaning of the Contract
Disputes Act of 1978 and must be certified in
the form prescribed in Federal Acquisition
Regulation (FAR) 23.207, regardless of dollar
amount; and (iv] a notice that failure to a
respond to the challenge notice will
constitute agreement by the Contractor or
subcontractor with Government action to

. strike or ignore the restrictive legends.

{2) The Contracting Officer shall extend the
time for response as appropriate if the
_Contractor or subcontractor submits a
- written request shawing the need for

- additionai time to prepare a response.

(3) The Contractar’s or subcontractor’s
written respanse shall be considered a claim
- within the meaning of the Contract Disputes
Act of 1978 (41 U.S.C. 801 et seq.) and shall be
certified in the form prescribed by FAR
33.207. regardless of doilar amount.

. [4) A Contractor or subcontractor receiving
challenges to the same restrictive markings
from more than one Contracting Officer shail
notify each Contracting Officer of the
existence of more than one challenge. The
notice shall also state which Contracting
Officer initiated the first in time unanswered
challenge. The Contracting Officer tnitiating
the first in time unanswered challenge after
consultation with the Contractor or
subcontractor and the other Contracting
Officers. shall formulats and distribute to all

. interested parties a schedule for responding

to each of the challenged notices. The
achedule shail afford the Contractor or
subcontractor an equitabie apportunity to
respond to each challenge notice. All parties
agree to be bound by this schedule.

(e} Final decision when Contractor or
subcontractor fails to respond. Upon a failurs
of a Contractor or subcontractor to submit
any response to the challenge notice. the
Contracgting Officer shall issue a final
decision to the Contractor or subcontractor :n
accordance with the Disputes clause at FAR
52.233-1, pertaining to the validity of the
agserted restriction. The Contractor or
subecontractar hereby agrees that failure to
‘respond to the chatlenge notice within the
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time period of (d] {1)ii} or {2} above, entitles
the Government 1o cancel. correct, or ignore
the restrictive markings and constitutes
agreement with such Government action.
This final decision shall be issued within
sixty (60) days after the expiration of the time
period of {d}{1){ii) or {2]) above.

(R Finol decision when Contractor or
subcontracior responds. (1) If the Contracting
Officer determines that the Contractor or
subcontractor has justified the validity of the
restrictive marking. the Contracting Officer
shall'issue a final decision to the Contractor
or subcontractor sustaining the validity of the
restrictive marking, and stating that the
Government will continue to be bound by the
restrictive marking. The final decison shall be
issued within sixty (60) days after receipt of
the Contractor's or subcontractor’s response
to the challenge notice, or within such longer
-period that the Contracting Officer has
notified the Contractor or subcontractor of
the longer period that the Government will

“require. The notification of a longer period for
issuance of a final decision will be made
within sixty (80) days after receipt of the
response to the challenge notice.

(2] (i} i the Contracting Officer determines
that the validity of the restrictive marking is
not justified. the Contracting Officer shall -
issue a final decision to the Contractor or
subcontractor in accordance with the
Disputes clause at FAR 52.233-1.
Notwithstanding paragraph {e} of the

- Disputes cisuse, the {inal decision shall be

- issued within sixty (60) days after receipt of
the Contractor's or subconiractor's response
to the challenge notice. or within such longer
period that the Cantracting Officer has

- notified the Contractor or subcontractor of
the longer period that the Government will
require. The notification of a longer period for
issuance of a final decison will be made
within sixty(60) days after receipt of the

- response to the challenge notice.

(ii) The Government agrees that it will
continue to be bound by the restrictive
marking for a period of ninety {90) days from
this issvance of the Contracting Officer’s final
decision under {[}{2})({i} of this ctause. The
Contractor ar subcontractor agrees that. if it
intends to file suit in the United States
Claims Court it will provide a notice of intent
to file suit to the Contracting Officer within
ninety {90) davs from the issuance of the -
Contracting Officer’'s final decision under
{f312)(i) of this clause. If the Contractor or
subcontracior fails to appeal, file suit, or
pravide a notice of intent to file suit o the
Contracting Officer within the ninety {90)-day
period. the Government may cancel.or ignore
the restrictive markings and the failure of the
contractor ar subcontractor take the required
action constitutes agreement with such
Government action.

(iii) The Government agrees that it will
continue to be bound by the resirictive
marking where a notice of intent to file suit in-
the United States Claims Court is provided to
the Contracting Gfficer within ninety (90}
days from the issuance of the final decision
under {f(2)(i] of this clause. The Government
will no longer be bound and the contractor or -
subcontractor agrees that the Government
may strike or ignore the restrictive markings
if the Contractor or subcontractor fails to

Sile o R

open its suit within 1 year after issuance of
the final decision. Notwithstanding the
foregoing, where the head of an agency
determines, on a nondelegable basis, that
urgent or compelling circumstances
significantly affecting the interest of the
United States will not permit waiting for the
filing of a suit in the United States Claims
Court, the Contractor or subgontractor agrees
that the agency may, following notice to the
Contractor or subcontractor. cancel and
ignore such restrictive markings as an interim

- measure, pending filing of the swit or

expiration of the 1-year period without filing
of the suit. However, auch agency head
determination does not affect the contractor's
or subcoatractor's right to dameges against
the United States where its resirictive
markings are uitimately upheld or to pursus
?lher relief, if any. a8 may be provided by
aw. )

" {iv) The Government agrees that it wilf be
bound by the restrictive marking where an
appeal or suit is filed pursuant to the
Contract Disputes Act until finsi disposition
by an agency Board of Contract Appeais or
the United States Claims Court.
Nothwithstanding the foregoing, where the
head of an agency determines, ona
nondelegabie basis, following notice to the
Contractar that (A) the Contractor has fatled

to diligently prosecute its appeal. or (B) that

urgent or compeiling circumstances
significantly affecting the inierest of the
United States will not permit awaiting the
decision by such Board of Contract Appeals
or the United States Claims Court, the
Contraclor ot subcontractor agrees that the
agency may cancel and ignore such.
restrictive markings as an interim measure
pending final adjudication. However. such

. agency head determination does not affect

the Contractor's or subcontractor's right to
damages against the United States where its
restrictive markings are yltimately upheld ot
to pursue other relief, if any, as may be

" provided by law.

{g} Final disposition of Appeai or suit. (1) If
the Contractor or subconiractor appeals or
files suit and if, upon finai disposition of the
appeal or suit, the Contracting Officer’s
decision is sustained-—

(i) The restrictive marking on the technical

. data shalil be canceled. corrected, or ignored:

and
{ii) If the restrictive marking-is found not be
be aubstantially justified. the Contractor or
subcontractor, as appropriats, shall be liabie
to the Government for payment of the cosi to
the Government of reviewing the resirictive
marking and the fees and other expenses (as
defined in 28 US.C. 2412{d}(2}Aj} incurred
by the Government in challenging the
marking; utless special circumstances would
meke such payment unjust.

{2) If the Contractor or subconiractor
appeals or files suit and if, upon final
disposition of the appeal or suil, the

.Contracting Officer's decision is not

sustainec —

i) Th- Government shail continue to be
bound by the restrictive marking: and

{ii) The Government shall be liable to the
Contractor or subcontractor for payment of
fees and other expenses (as defined in 283
U.5.C. 2412(d}{2)(A}) incurred by the

Contractor or subconiracior in defending the
marking. if the challenge by the Government
is found not to have been made in good faith.

(h) Surviva! of right to challenge. The
Government retains its right to challenge the
validity of a restrictive marking asserted
under this contract without limitation as to
time and without regards to final payment.
Howaever, after issuing a decision sustaining
the vailidity of a reatrictive marking, the
Government agrees not to rechailenge the
validity of a restrictive marking under this
clause unless additional evidence not
originally availabie to the Contracting Officer
becomes available that indicates the
restrictive marking is invalid.

(i) Privity of contract. The Contractor or
subcontractor agrees that the Contracting
Officer may transact matters under this
clause directly with subcontractors at any
tier that assert restrictive markings.
However, this clausa neither creates nor
implies privity of cantract between the
Government and subcoatractors.

(i} Flowdown. The Contractor or
subcontractor agrees to insert this clause in
subcontracts at any tier requiring the defivery
of technical data.

[FR Doc, 85-23581 Filed 10-2-85; 8:45 am]
BILLWNG CODE $E20-81-W ’
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SUBPART 18-27.4--DATA AND COPYRIGHTS

18-27.470 Scope of subpart.

This subpart sets forth NASA policy, procedures, and
solicitation provisions and contract clauses with respect to
(a}) rights 1in data and copyrights and (b) the acquisition of
data, including the reguirements of section 21 of the Office
of Federal Procurement Policy Act (as amended by section 301
of Pub. L. 98-577) relating tc the rights in data and to the
acquisition of data that are applicable to NASA.

18-27.471 Definitions.

"Data,"” as used in this subpart, means recorded information,
regardless of form or the media on which it may be recorded.
The term includes technical data and computer software. The
term does not include information incidentzl to contract
administration, such a5 contract cost analyses or any
financial, businegs, and management information reqguired for
contract administration purposes.

"Technical data™, as used in this subpart, means that data
(other than computer software) which is of a scientific or
technical nature, :

"Computer software," as used in this subpart, means computer
programs, computer data bases, and documentation thereof.

"Form, fit, and function data,"” as used in this subpart,
means data relating to items, components or processes that is

sufficient to ~ enable physical and functional
interchangeability, as well as data identifying source, size,
configuration, mating and attachment characteristics,

functional characteristics, and performance requirements;
except that for computer software it specifically excludes the
algorithm, process, formulas, and flow charts of the scftware.

"Limited-rights data,"” as used in this subpart, means data
that embodies trade secrets or is commercial or financial and
confidential or privileged, to the -extent that such data
pertains to items, components or processes developed at
private expense, including minor modifications thereof. (NASA
may, however, adopt when appropriate (see 18-27.473-2{(b)) the
following alternate definition: "Limited-rights data," as
used in this subpart, means data developed at private expense
that embodies trade secrets or is commerc1al or financial and
confidential or privileged.) '

"Limited rights,” as used in this subpart, means the r1ghts
of the Government in limited-rights data, as set forth 1in a
Limited Rights Notice if included in a data rights clause of
the contract. ,

"Restricted computer software," as used in this subpart,
means computer software developed at private expense and that
is a trade secret, is commercial or financial and confidential
~or privileged, or is published copyrighted computer software,
inciuding minor modifications of such computer software.

"Restricted rights,"” as wused in this subpart, means the
rights of the Government in restricted computer software as

NASA/FAR SUPPLEMENT 18-27.471
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set forth in a Restricted Rights Notice if included in a data
rights clause of the contract or as otherwise may be included
or incorporated in the contract. _

"Unlimited rights,"” as used in this subpart, means the right
of the Government to use, disclose, reproduce, prepare
derivative works, distribute ccopies to the public, and perform
publicly and display publicly, in any manner and for any
purpcse whatsoever, and to have or permit others to do so.

18-27.472 Policy. -

(a) It 1s mnecessary for NASA, in order to carry out its
missions and programs, to acguire or obtain access to many
kinds of data produced during or used in the performance of
its contracts. Such data may be required to cbtain competition
among suppliers; fulfill certain responsibilities for
disseminating and publishing the results of NASA activities;
insure appropriate utilization of the results of NASA
supported research, development, and demonstration activities;
and meet other programmatlc and statutory requirements. At the
same time, NASA recognizes that its c¢ontractors may have a
legitimate proprietary interest (e.g., a property right or
other valid economic 1interest) in certain data resulting
exclusively or partially from private investment, and that
protection from unauthorized use and disclosure of this data
is necessary in order ‘to prevent "the ' compromise of such
property right or economic interest, avoid Jjeopardizing the
contractor's commercial position, and maintain NASA's ability

to obtain access to or use of such data. The  prctection of

this data by NASA 1is also necessary to encourage gualified
contractors to participate in NASA programs and apply
innovative concepts to such programs. '
(b) The specific procedures and prescriptions for use of
solicitation provisions and contract clauses set forth below
are framed in light of the considerations in subparagraph (a)
above to strike a balance between NASA's needs and the
contractor's property rights and economic interests, and to
implement those provisions of section 21 . of the Office of
Federal Procurement Policy Act, consistent with the foregoing,
that are applicable to NASA. In applying these procedures and
prescriptions it is important to recognize and maintain the
conceptual distinction between those contract terms whose
purpose is to define the respective rights and obligations of
the Government and the contractor regarding the. |use,
duplication and disclosure of that data which is developed,
used, or delivered in the performance of a contract (i.e. data
rights); and those contract terms whose purpose is to specify
the data (in terms of both qQuantity and quality) that is to be
delivered in the performance of a contract ({(i.e. data
acqguisition). Section 18-27.473 below relates to data rights;
Section 18-27.474 below relates to data- acqulsltlon. Section
18-27.475 sets forth the SOllCltathn previsiens and contract

18-27.472 _ : CFR TITLE 48 CHAPTER 18
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clauses relating to both data rights and data acquisition in

accordance with the procedures of 18-27.473 and 18-27.474,
18-27.473 Procedures--data rights.
18-27.473-1 General.

All contracts that require data be produced, furnished, or
acquired in meeting contract performance reguirements must
contain terms that delineate the respective rights and
obligations of NASA and the contractor regarding the use,
duplication, and disclosure of such data, except certain
contracts resulting from sealed bidding that reguire only

existing or cff-the-shelf data (other than limited-rights data’

and restricted computer software) to be delivered and
reproduction rights are not needed for such data. As a general
rule, the data rights clause at 18-52.227-74, Rights in Data--
General, including Alternates I, 1I, and/or 111 where
determined appropriate as discussed in 18-27.473-2, is to be
used for this purpose. However, certain types of contracts,
the particular subject matter of a contract, or the intended
use. of the data, wmay reguire the use of other prescribed
clauses or do not need a prescribed clause, as discussed 1in
18-27.473-3 or 4 (see also 18-27.474 for procedures relating
to data acguisition.)

1B-27.473-2 Basic. rights in data clause.

{a) Summary. The clause at 18-52.227-74, Rights in Data--
General, 1s structured to strike a balance between NASA's
needs for using, duplicating, and disclosing data involved in
or resulting from contract performance in order to carry out
its missions and pregrams and the contractor's needs to
protect property rights and valid economic interests in
certain data arising out of private investment, This clause
enables the contractor to protect from wunauthorized wuse and
disclosure data that gqualifies as limited-rights data or
restricted computer software. (See paragraph (b) below for an
alternate definition of limited-rights data.) This clause also
specifically delineates the categories or types of data that
NASA is to acquire with unlimited rights. (See paragraph (c)
below.) The contractor may protect qualifying limited-rights
" data and restricted computer scoftware under this clause by
either withholding such data from delivery to NASA; or when
NASA has a need to obtain delivery of limited-rights data cr
restricted computer scoftware, by delivering such data with
limited rights or restricted rights with authorized notices on
the data. (See paragraphs (d) and (e) below.) In addition,
this clause enables contractors to establish and/or maintain
copyright protection for data first produced and/or delivered
under the contract, subject to certain copyright license
rights. (See paragraph (g) below.) This clause also includes
procedures that apply when NASA questions whether notices on
data are authorized (see paragraph (h) below}) or when a
‘contractor wishes to add or correct omitted or incorrect
notices on data (see paragraph (i) below); and addresses the
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contractor's right to release, publish or use certain data
involved in contract performance (see paragraph (j) below).

{b) Alternate definition of limited-rights data. In the
clause at 18-52,227-74, Rights 1n Data--General, in order for
data to qualify as limited-rights data, in addition to being
data that either embodies a trade secret or is data that is
commercial or financial and confidential or privileged, such
data must also pertain to items, components, or -processes
developed at private expense, including minor modifications
thereof. However, where appropriate, NASA may determine to
adopt in the «c¢lause the alternate definition for limited-
rights data that does not reguire that such data pertain to
items, components, or processes developed at private expense;
but rather that the data that either embodies a trade secret
or that 1is commerical or financial and confidental or
privilegqed be produced at private expense in order to qualify
as limited-rights data. As an example, this alternate
definition may be wused where the principal purpose of a
contract does not involve the development, use, or delivery of
items, components, or processes that are intended to be
acquired for wuse by or for the Government {(either under the
contract in question or any -anticipated follow-on contracts
reldlating to the same subject matter). Other examples include
contracts for market research and surveys, economic forecasts,
socio-economic reports, educational material, health and
safety information, management analysis, and related matters.
This alternate definition of 1limited-rights data may be
adopted, where appropriate, by wusing the c¢lause with its
Alternate I. This Alternate I is to be used only with approval
of the Procurement Officer and concurrence of installation
Intellectual Property or Patent Counsel.

(¢} Unlimited-rights data. Under the clause at 18-52.227-74,
Rights in Data--General, the following data is acquired with
unlimited rights except as provided in paragraph (g) below for
copyrighted data: (1) data first produced in the performance
of contract, except to the extent such data constitutes minor
modifications to data that is limited-rights data or
restricted computer software; (2) form, fit, and function data
delivered under a contract; (3) data (except as may be
included with restricted computer software) that constitutes
manuals or instructional and training material for
installation, operation, or routine maintenance and repair of
items, components or processes delivered or furnished for use
under a contract; and (4) all other data delivered under a
contract unless such data qualifies as limited-rights data or
restricted computer software., If any of the foregoing data is
published copyrighted data with the notice of 17 U.S.C. 401 or
402, it is acquired under a copyright license as set forth in
paragraph (g) below rather than with unlimited rights.

{d) Protection of 1limited-rights data. (1) The contractor
may protect data (other than -unlimited-rights data or

18-27.473-2 _ CFR TITLE 48 CHAPTER 18
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‘published copyrighted data) that qualifies as limited-rights
data under the <clause at 18-52.227-74, Rights in Data--
General, by withholding such data from delivery and providing
form, £it, and function data in 1lieu thereof; or, 1if the
clause 1is used with its Alternate II and delivery of the data
is reguired, by delivering such data with limitations on its
use and disclosure. The mode of protection afforded the
contracter (i.e. withhold or deliver with limited .rights) is
provided for in paragraph (g) of the clause at 18-52.227-74,
Rights in Data--General. Subparagraph (g){(l) of this c¢lause
‘allows the contractor to withhold limited-rights data and
provide form, fit, and function data 1in lieu thereof.
‘Alternate II adds subparagraph {(g)(2) to this clause to enable
NASA selectively to reguest  the delivery of withheld or
withheldable data with limited rights. The limitations on the
Government's right to use and disclese limited-rights data
when the clause is used with its Alternate II are set forth in
a "Limited .Rights Notice” that the contractor is required to
affix to such data. The specific limitations in the Notice are
described in subparagraph (2) below, >

(2) Limited-rights data delivered with the Limited Rights
Notice contained in subparagraph (g)(2) (Alternate 1I11) will
not, without permission of the contractor, be used by the
“Government for purposes of manufacture, and will not be

disclosed outside the Government except for certain limited

purposes as may be included in the Notice, and then only if
the Government makes the disclosure subject to prohibition
against further use and disclosure by the recipient. Specific
purposes whizh may be included in the Limited Rights Notice of
subparagraph (g){2) of the clause are set forth below. The
purpcse set forth in subdivision (i) below is to be included
unless the contracting officer determines it is not necessary.
The purposes set forth in subdivisions (ii) through (v) below
may be included if determined necessary by the contracting
officer. No other purposes are to be included without approval
of the Procurement Officer and concurrence of installation
Intellectual Property or Patent Counsel.

(i) Use by support service contractors.

(ii) Evaluation by nongovernment evaluators.

{iii) Use by other contractors participating in the
Government's program of which this contract is a part, for
information and use in connection with the work performed
under their contracts.

(iv) Emergency repair or overhaul work. -

{v) Release to-a foreign government, as the interests of
the United States may crequire, for information or evaluation,
or for emergency repair or overhaul work by or on behalf of
such government.

(3) As an aid in determining whether the clause should be
used wih its Alternate 1II, the provision at 18-52,227-75,
Representation of Limited-Rights Data and Restricted Computer

"NASA/FAR SUPPLEMENT 18-27.473-2
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Software, may be included in any solicitation containing the
clause at 18-52.227-74, Rights in Data--General. This
provision reguests an offeror to state in a response to a
scliciation,. to the extent feasible, whether limited-rights
data or restricted computer software is likely to be wused in
meeting the data reguirements set forth in the solicitation.
in addition, the need for Alternate II should be considered
during the negotiations of a contract, particularly if
negotiations are based on an unsolicited proposal. However,
use of the clause at 18-52.227-74, Rights in Data--General,
without Alternate II does not preclude this Alternate from
being used subsequently by amendment during contract
performance should the need arise for delivery of limited-
rights data that has been withheld or identified as
withholdable. Installation .Intellectual Property or Patent
Counsel should be consulted on guestions regarding the use of
_Alternate II. .
{e} Protection of restricted computer software,

{1) The contractor may protect computer software that
gualifies as restricted computer scftware under the clause at
18-52.227-74, Rights 1in Data--General, by withholding such
data from delivery and providing form, fit, and function data
in lieu thereof; or if the clause is used with its Alternate
I1II and delivery of the software is required, by delivering
the software with restricted rights regarding 1its use,
disclosure, and reproduction. The mode of protection afforded
the contractor (i.e. withhold or deliver with restricted
rights) is provided for in paragraph {(g) of the clause at 18-
52.227-74, Rights in Data--General. Subparagraph (g}(1l) of
this clause allows the contractor to withhold restricted
computer scoftware and provide form, fit, and function data in
lieu thereof. Alternate III adds subparagraph (g)(3) to this
clause to enable NASA selectively to obtain delivery of the
withheld or withholdable computer software with restricted
rights. It should be particularly noted that unlike other
data, computer software is also an end item 1in itself, such
that if it 1is withheld and form, fit, and function data is
provided in lieu thereof an operational program will not be
acguired. Thus, if delivery of restricted computer software is
anticipated to be needed to meet contract performance
requirements (see subparagraph (4) below),; the contracting
officer should assure that the «clause 1is wused 'with 1its
Alternate IIl. The restrictions on the Government's right to
use, disclose, and reproduce restricted computer software when
the clause 1is used with its Alternate III are set forth in a
"Restricted Rights Notice” which the-contractor is regquired to
affix to such computer software. When restricted computer
scftware delivered with such Notice is published copyrighted
computer software, it is acquired with a restricted copyright
license, without disclosure prohibitions, as also set forth in

18-27.473-2 CFR .TITLE 48 CHAPTER 18
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the Notice. The specific restrictions in the Notice are set
forth below.

(2) Restricted computer software delivered with the
Restricted Rights Notice of subparagraph (g){(3) (Alternate
'I11) will not be wused or reproduced by the Government, or
disclosed outside the Government, except that the computer
‘software may be --

(i) Used or copied for use in or with the computer for
which it was acguired, 1including use at any Government
installation to which such computer may be transferred;

_ (ii) Used or copied for use in or with a backup computer
if the computer for which it is acguired is inoperative:

(iii) Reproduced for safekeeping (archives) or backup
purposes; _

(iv) Modified, adapted, or combined with other computer
software, provided that the modified, combined, or adapted
portions of any derivative software incorporating restricted
computer scoftware are made subject to the same restricted
‘rights; and A

_ (v) Disclosed and reproduced by support contractors or
their subcontractors, subject to the same restrictions under
which the Government acquired the software. '

(3} The restricted rights set forth in subparagraph (2)
above are the minimum rights the Government normally obtains
with restricted computer software and will automatically
apply when such software 1s acquired under the Restricted
Rights Notice of subparagraph (g}{(3) (Alternate III}) of the
clause. However, either greater or lesser rights, consistent
with the purposes and needs for which the software is to be
acqguired, may be either included in the Neotice or specified in
~the contract. This should include obtaining appropriate rights
for networking (i.e., loading the program into the memory of a
hest computer for use in or with multiple processors,
computers, workstations, and terminals which may form a
network or system located at a single site or be connected by
communications to other networks or systems located at
different sites), if such need exists. Any additions to, or
limitations on, the restricted rights set forth in the
Restricted Rights Notice of subparagraph (g)(3) of the clause
are to be expressly stated in the contract; or, with approval
of the contracting officer, in a c¢ollateral agreement
i?c?rporated in and made part of the contract. (See 18-27.473-
4(b).) ‘ '

(4} As an aid in determining whether the clause should be
used with its Alternate III, the provision at 18-52.227-75,
Representation of Limited-Rights Data and Restricted Computer
Software, may be included in any solicitation containing .the
clause  at 18-52.227-74, Rights in Data--General. This
provision regquests an offeror to state in a response to ‘a
solicitation, to the extent feasible, whether limited-rights
data or restricted computer softwarg is likely to be used in
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meeting the data requirements set forth in the sclicitation.

In addition, the need for Alternate 1II should be considered

during negotiations of a contract, particularly if
negotiations are based on an unsclicited proposal. However,
use of the clause at 18-52.227-74, Rights in Data--General,
without Alternate 111 does not preclude this Alternate from
being used subsequently by amendment during contract
performance, should the need arise for the delivery of
restricted computer software that has been withheld eor
identified as withholdable. Installation Intellectual Property
or Patent Counsel should be consulted on questions regarding
the use of Alternate III,. ‘
(5) Whenever data that would qualify as limited-rights
data if delivered in human-readable form 1is formatted as a
computer d&ata base for the purposes of delivery under a
contract containing the clause at 18-52.227-74, Rights in
Data-General, such data 1s to be treated as limited-rights
data subject to the Limited Rights Notice of subparagraph
(g){2) (alternate 1II} of that clause, and not as restricted
computer scftware subject to the Restricted Rights Notice of
subparagraph {g)(3) (Alternate II1) of that clause.
(£) License rights in data.
In certain contracts involving co-sponsored research and
"development wherein the conttactor is reqguired to make
substantial <contributions of funds or resources (i.e., by
cost~sharing or by repayment of nonrecurring costs), and the
contractor's and the Government's respective contributions to
any item, component, process, or computer software developed
or produced under the contract are not readily segregable,
NASA may acquire license rights rather than  unlimited rights
to any data developed and delivered under such contract.
Basically such license rights will, at a minimum, assure use
of the data for agreed-to Governmental purposes {including
reprocurement rights as appropriate), and will address any
disclosure limitations or restrictions to be imposed on the
data. Since the purpose of the co-sponsored research, the
legitmate proprietary interests of the contractor, the needs
of NASA, and the respective contributions of both parties may
vary, no specific clauses are prescribed but a License Rights
in Data clause may be taylored to the circumstances consistent
with the foregoing and the policy set forth in section 18-
27.472. Use of a License Rights in Data c¢lause must be
‘authorized by the Procurement OQfficer and develcoped in
consultation with installation Intellectual Property or Patent
Counsel. As a guide, wuse is to be authorized only when the
contribution of funds or potential repayment of non-recurring
costs by the contractor is approeximately 50% of the cost to
the Government absent such cost sharing, and the respective
contributions are not readily segregable for any work elements
to be performed under the contract., Such clause may be used
for all or for only specifically identified tasks or work
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elements under the contract. In the latter instance 1its use
will be 1in addition to whatever other data rights clause is
prescribed under this Subpart, with the contract specifically
identifying which clause is to apply to which tasks or work
elements.

(g) Copyriahted data.

(1} . Data first produced 1in the performance of a
contract. (1) In . orger to enhance the transier or
dissemination of information produced at Governmerit expense,
- contractors may be granted permission to establish claim to
copyright subsisting in data first produced in the performance
¢f work under a contract containing the clause at 18-52.227-
74, Rights in Data--General. This permission 1is normally
granted in subparagraph (¢)(1) of the clause for scientific
and technical articles based on the work performed under the
contract and published or presented in academic, professional
and technical- journals or conference papers. For all other
data, such permission may bhe granted by the contracting
cfficer, _ 1in consultation with installation Intellectual
Property or Patent Counsel, in accordance with the procedures
in subdivision (ii) below.

(ii) Usuadlly, permission for a contractor to establish
claim to copyright for data first produced under the contract
will be granted under subparagraph (c}{l) of the clause at 18-
52.227-74, Rights in Data--General, when copyright protection
will enhance the appropriate transfer or dissemination ef such
data. The reguest for permission must be in writing, and may
be .made either at the time of contracting or subsequently
during contract performance. It should identify the data
involved or furnish a copy of the data for which permission is
requested, as well as a statement as tc the intended
publication or dissemination media or other purpose for which
copyright is desired. The reguest normally will be granted
unless (&) the data consists of a report that represents the
official views of the agency or that the agency is reguired by
statute to prepare, (B) the data is intended primarily for
internal use by the Government, (C) the data is of the type
that the agency itself distributes to the public under an
established program, or (D) the data is of a type that 1is
subject to limited distribution due to Government policy,

(111} Whenever a contractor establishes <laim to
copyright subsisting in data first produced in the performance
of a contract, the Government normally is granted a paid-up,
nonexclusive, irrevocable, worldwide 1license t¢ reproduce,
prepare derivative works, distribute copies to the public,
perform publicly and display publicly, by or on behalf of the
Government, for all such data, as set forth in subparagraph
{(c)(1l) of the clause at 18-52.227-74, Rights in Data--General.
However, NASA may on a case-by-case basis obtain on equitable
terms a license of lesser scope than set forth in subparagraph
{c){(1) of the clause if the contracting officer determines,
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with concurrence of installation 1Intellectual Property or
Patent Counsel, that such lesser license will substantially
enhance the transfer or dissemination of any data first
produced under the contract.

{2) Data not first produced in the performance of a

contract.

(1) Contractors are not to incorporate in data delivered
under a contract any data that is not first produced under the
contract and that 1s marked with the copyright notice of 17
U.5.C. 401 or 402, without either (&) acquiring for or
granting to the Government a paid-up, nonexclusive,
irrevocable, worldwide license to reproduce, prepare
derivative works, distribute copies to the public, and perform
publicly and display publicly, by or on behalf of the
Government, for all such data or (B) obtaining permission from
the contracting officer to do otherwise. However, if computer
sottware not first produced under contract is delivered with
the copyright notice of 17 U.S.C. 401 or 402, the Government's
license will be as set forth in subparagraph (g)(3) (Alternate
I11) i1f included in the clause at 18-52.227-74, Rights in
Data--General, or as otherwise may be provided in a collateral
agreement incorporated in or made part of the contract.

{ii) Contractors delivering data with both an authorized
limited-rights or restricted-rights notice and the copyright
notice of 17 U.S.C. 401 or 402 wshould modify the copyright
notice te¢ include the following (or similar) statement:
"Unpublished--all rights reserved under the copyright laws,”
If this statement is omitted, the contractor may be afforded
an opportunity to correct it in accordance with 18-27.473~
2{h). Otherwise, data delivered with a copyright notice of 17
U.5.C. 401 or 402 may be presumed to be published copyrighted
data subject to the applicable license rights set forth in
subdivision (i) above, without disclosure limitations or
restrictions.

{iii} 1f contractor  action causes limited-rights or
restricted-rights data to be published with the copyright
notice of 17 U.S.C. 401 eor 402 after its delivery to the
Government, the Government is relieved ¢f disclosure and use
limitations and restrictions regarding such data, and the
contractor should advise the Government, reqguest that a
copyright notice be placed on the copies of the data delivered
to the Government, and acknowledge that the applicable
copyright license set forth in subparagraph (2) above applies.

{h} Unauthorized marking of data. The Government has, in
accordance with paragraph (e) of the clause at 18-52.227-74,
Rights 1in Data--General, the right to either return to the
contractor data containing markings not authoerized by
subparagraphs (g)(2; or (g)(3) of that clause, or to cancel or
ignore such markings. However, markings will not be cancelled
or ignored without making written inguiry of the contractor
and normally affording the contractor at least 30 days to
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substantiate the propriety of the markings. This 30-day
period may be shortened to a period of not less than 5 days
from the date of receipt of such inguiry by the contractor 1if
the contracting officer determines, with approval of the
Procurement Officer = and concurrence of installation
Intellectual Property or Patent Counsel, that there are
exigencies Jjustifving & shorter period for the contractor to
respond. The contracting otficer will also give the
contractor notice of any determination made based on any
response by the contractor. Any such determination to cancel
or ignore the markings shall be a final decision under the
Con:tract Disputes Act. Failure of the contractor to respond
to. the ccntracting officer's inguiry within the time afforded
may, however, result in Government action to cancel or ignore
the markings. The above procedures may be modified 1in
accordance with regulations implementing the Freedon of
Infermation Act (5 U.S5.C. 552) if necessary to respond to a
request for data thereunder,

{i) Omitted or incorrect notices. (1) Data delivered under a
contract containing the clause at 18-52.227-74, Rights in
Data--General, without a limited rights notice or restricted
rights notice, and without a copyright notice, shall be
presumed to have been delivered with unlimited rights, and the
Government assumes no liability for the disclosure, use, or
reproduction of such data. However, to the extent the data
‘has - not been disclosed without restriction ocutside the
Government, the contractor may within 6 months (or a longer
pericd approved by the contracting officer for good cause
shown} reguest permission of the contracting officer to have
omitted limited rights or restricted rights notices, as
applicable, placed on gqualifying data at the contractor's
expense, and the contracting officer may agree to so permit if
the contractor (i) identifies :‘the data for which a notice is
to be added or corrected, (ii} demonstrates that the omission
cf the proposed notice was inadvertent, (iii) establishes that
use- of the proposed notice is authorized, and  (iv)
acknowledges that the Government has no liability with respect
to any disclosure or use of any such data made prior to the
addition of the notice or resulting from the omission of the
notice, '

(2} The contracting officer may also (i) permit
correction, at the contractor's expense, of incorrect notices
if the contractor identifies the data on which correction of
the notice is to be made, and demonstrates that the ceorrect
notice is authorized, or (ii) correct any incorrect notices.

: (j) Release, publication, and use of data. (1) In
paragraph (d) of the clause at 18-52.227-74, Rights in Data--
General, subparagraph (d) (1) provides that contractors
normally have the right to use, release to others, reproduce,
distribute, or publish data first produced in the performance
of a contract except to the extent such data may be subject to
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the Federal export control laws and regulations or unless

otherwise set forth in either paragraph (d) of the clause or
as expressly set forth in the contract (see the procedures of
subparagraphs (2) and {(3) below). In addition, to the extent
the contractor receives or 1is given access to data that is
necessary for the performance of the  contract from the
Government or others acting on behalf of the Gevernment, and
the data contains restrictive markings, subparagraph (d){(2)
provides an agreement with the contractor to treat cthe data in
accordance with such markings unless otherwise specifically
authcrized in writing by the contracting cfficer,

(2) 1In accordance - with NASA policy and procedures for
the distribution of computer software developed by NASA and
NASA contractors (NASA Management Instruction 2210.2A, April
24, 1978), a <contractor 1is not to establish claim to
copyright, publish, or release to others computer scitware
first produced in the performance of contract without prior
written permission - of the contracting officer. This
limitation is therefore included in subparagraph (d){(3) of the
- clause at 18-52.227-74, Rights in Data--General. Such
permission may be granted only with concurrence of the
cognizant official named in the NMI. The contracting cofficer
may alse, at the regquest of the contractor prior to contract
award, delete said subparagraph (d)(3) from the clause or
modify or override it with express contract provisions, if the
contracting officer, with the concurrence of the cognizant
official named in the NMI, determines either that the contract
will not require a significant development effort for computer
software as defined in KASA Management Instruction 2210.2A, or
that such deletion, modification or overriding is otherwise
consistent with the NMI,

(3) Any other provisions imposing limitations or
restrictions on the contractor's right to wuse, relesase to
others, reproduce, distribute, or publish data first produced
in the performance of a contract must be expressly stated in
the contract, and contain specific reference to paragraph (4)
of the clause at 18-52.227-74, Rights in Data--General. Use of
such provisions reguires approval of the Procurement Officer
and concurrence of installation Intellectual Property or
Patent Counsel. Additional contractual limitations or
restrictions {(other than as may be required for national
security reasons) are not to be imposed on data specifically
used, but not first produced, in the performance of a contract
without the approval of the Assistant Aadministrator for
Procurement. :

(k) Rights to technical data in successful proposals,

(17 "NaSA may, as consideration of contract award, desire
to acquire unlimited rights 1in techrical data (but not
commercial or financial information) contained in a successful
proposal upon which a contract award 1s based. However, the
prospective contractor may (i) advise the contracting officer
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that the technical data, or portions . thereof, {to be
identified by the prospective contractor) are covered by the
prescribed "Restriction on Use and Disclosure of Propecsal and
Quotation Information (Data)" notice (as set forth in 18-
52.215-72 for sclicited proposals and in 1B8-15.509-70 for
unsolicited proposals) and reguest that such protection
continue, or (ii} establish to the <contracting officer's
satisfaction that identified portions ¢f the technical data do
not relate directly to or will not be utilized in the work to
be performed under the contract and reguest that such portions
be excluded from the Government's rights.

(2} If wunlimited rights to technical data in successful
proposals, as set forth in subparagraph (1) above, are to be
acquired, it shall be by use of the clause at 18-52.227-81,
Rights to Proposal Data (Technical). Any excluded technical
data will be identified by inserting appropriate proposal page

numbers in the clause. Such exclusion is not dispositive of.

the protective status of the data, but any excluded technical
data, as well as any commercial and financial information
contained in the proposal, will remain subject to the policies
in Part 18-15 relating to proposal information (i.e., will be
used for evaluation purposes only). If the clause at 18-
52.227-81 1is included 1in a contract, the prospective
contractor must be specifically afforded the oppertunity to
exclude technical data as set forth in subparagraph (1) above,
and the contract file must reflect that fact. If there is a
need to have access to any co¢f the excluded technical data
during contract performance, consideration should be given to
its acguisition as limited-rights data, if it so qualifies, in
accordance with paragraph (d) above,

1B-27.473-3 Production of special worhs. _

(a) The clause at 18-52.227-77, Rights in Data--Special
Works, applies to contracts {(or may be made applicable to
portions thereof) that are primarily for the production or
compilation of data f(other than 1limited-rights data or
restricted computer software) for the Government's internal
use, or when there is a specific need to limit distribution
and wuse of the data and/or obtain indemnity for liabilities
that may arise out of the content, performance, or disclosure
of the data. Examples are contracts for --

(1) The production of audiovisual works including mot ion
pictures or television recordings with or without accompanylng
sound, or for the preparation of motion picture scripts,
musical compositions, sound tracks, translations, adaptations,
and the like;

(2) Histories of the respective agencies, departments,
services, or units therecf;

(3) Works pertaining to recruiting, morale, training, or
career guidance;

{4) Surveys of Government establishments;
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{5) Works pertaining to the instruction or guidance of
Government officers and employees in the discharge of their
official duties;

(6) The compilation. of reports, studies, surveys, or
similar documents that do not involve research, development,
or experimental work performed by the contractor;

(7) The ccllection of data containing personslly
identifiable information such that the disclosure thereof
would violate the right of privacy or publicity of the
individual to whom the information relates;

{8) Investigation reports; or '

{9) The development, accumulation, or compilation of data
{other than that resulting from research, development, or
exerimental work performed by the contractor), the early
release of which could prejudice follow-on acquisition
activities.

(b} The «contract may specify the purposes and conditions
(including time limitations) under which the data may be used,
released, or reproduced other than for contract performance.
Contracts for the production of audiovisual works, sound
recordings, etc. may include limitations in connection with
talent releases, music licenses, and the like that are
consistent with the purposes for which the works are acguired.

(c) Paragraph (e) of the clause, which reguires the
contractor to indemnify the Government against any liability
incurred as the result of any viclation of trade secrets,
copyrights, right of privacy or publicity, or any libelous or
other wunlawful matter arising out of or contained in any
production or compilation of data that 1is subject to the
clause, may be deleted or limited in scope where the
contracting cofficer determines, in consultation with
installation Intellectual Property or Patent Counsel, that
because of the nature of the particular data involved such
liability will not arise. '

18-27.473-4 Rights relating to the acguisition of existing
data other than limited-rights data.

{a) __Existing audiovisual and similar works. The clause at
18-52.227-78, Rights in Data--Existing Works, 1s for wuse in
contracts exclusively for the  acqguisition {without
modification) of existing motion = pictures, television
recordings, and other audiovisual works; sound recordings;
-musical, dramatic, and literary works, pantomimes and
choreographic works; pictorial, graphic, and sculptural works;
and works of a similar nature. The contract may set forth
limitations consistent with the purposes for which the works
covered by the contract are being acquired. Examples of these
limitations are (1) means of exhibition or transmissien, (2)

time, (3) type of audience, and (4) geographical locations. If-

the contract requires that works of the type indicated above
are to be modified through editing, translation, or addition
of subject matter, etc. (rather than purchased in existing
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form) the clause at 18-52.227-77, Rights 1in Data--Special
Works, is to be used. (See 18~27.473-3.) '

_ {b) Separate acguisition of existing computer software. {1)
~If the contract is for the separate acguisition c¢f existing
computer software, no specific contract clause contained in
this subpart need be wused. However, the contract must
specifically address the Government's rights to use, disclose,
and reproduce the software and must contain terms obtaining
sufficient rights for the Government tc fulfill the need for
which the scftware is being acguired. The restricted rights
set forth in 18-27.473-2(e) should be used as a guide and are
usually the minimum the Government should accept. If the
computer software is to be used for networking purposes (i.e.,
loading a program into the memory of a host computer for wuse
in or with multiple processors, computers, wcrkstations, angd
terminals which may form a network or system located at a
.single site or be -connected by communications to other
networks or systems located at different sites), adequate
rights for such purposes must also be obtained. 1If the
computer software is "commercial" computer software (i.e.,
privately developed software normally vended commercially
under a license or lease agreement restricting  its use,
~ disclosure, or reproduction) the <c<lause at 18-52,227-79,
. Commercial Computer Software--Restricted Rights, may be used
in the contract or purchase order (see also subparagraph (2}
below). When using such clause the contract or purchase order
may expressly . state any additions to, or limitations on, the
restricted rights set forth 1in subparagraph (d){2) o©f the
clause. If the computer software 1is to be acguired with
unlimited rights, the contract or purchase erder must also so
state. In additicen, the centract must adeqguately describe the
computer programs and/or data bases, the form (tapes, punch
cards, disc pack, and the 1like}, and all the necessary
documentation pertaining thereto., If the acquisition 1is by
lease or license, the disposition of the computer software (by
returning to the vendor or destroying) at the end of the term
"of the lease or license must be addressed.

{2) 1f the contract incorporates, makes reference to, or
uses a vendor's standard commercial lease, license, or
purchase agreement, such agreement shall be reviewed to assure
that it is consistent with subparagraph (1) above., Caution
should be exercised 1in accepting a vendor's terms and
conditions since they may be directed to commercial sales and
may not be appropriate  for Government contracts. Any
inconsistencies in a vendor's standard commercial agreement
shall be addressed in the <contract and the contract terms
shall take precedence over the vendor's standard commercial
"agreement., If the clause 18-52.227-79, Commercial Computer
Software--Restricted Rights, is used, inconsistencies in the
vendor's standard commercial agreement are reconciled by the
clause.

' 18-27.473~4
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(3) If a prime contractor under a contract containing the
clause at 18-52.227-74, Rights 1in Data--General, with 1its
Alternate III, acguires restricted computer scoftware from a
subcontractor {at any tier) as a separate acguisition fecr
delivery to the Government, the contracting officer may
approve any additions to or limitations on the restricted
rights in the Restricted Rights Notice of subparagraph (g)(3)
in a collateral agreement incorporated in and made part of the
prime contract. {(See also 18-27.473-2(e).)

(c) Other existing works. Except for existing audiovisual
and similar works as discussed in paragraph (a) above, and
existing computer software as discussed in paragraph (b)
above, no clause contained in this subpart need be included in
(i} contracts where the only data to be acguired consists
solely of books, publications, and similar items in the exact
form in which such 1items exist prior to the reguest for
purchase {(i.e. the off-the-shelf purchase of such items)
unless reproduction rights of such items are to be obtained or
(ii) contracts resulting from sealed bidding that require only
existing data (other than limited-rights datal) to be delivered
unless reproduction rights for such data are to be obtained.
1f reproduction rights are to be obtained, such rights must be
specifically set forth in the contract.

18-27.473-5 Contracts awarded under Small Business
innovative Research (SBIR) Program.

The c¢lause at 18-52.,227-80, "Rights in Data--SBIR Program,
is for use in all Phase I or Phase II contracts awarded under
the Small Business .Innovative Research (SBIR) Program
established pursuant to Pub, L. 97-219 (the Small Business
Innovation Develcopment Act of 1982). The clause is limited to
use solely in contracts awarded under the SBIR Program, and is
the only data rights clause to be used in such contracts.

18-27.474 Procedures—-—-acguisition of data.

{a}l General. (1) The requirements for data to be delivered
under a contract should strike a balance between NASA's
policies of providing for the widest practical and appropriate
dissemination of the results of NASA's research and
development activities, protecting a contractor's legitimate
proprietary interest, providing for full and open competition,
and obtaining adequate documentation to operate and maintain
items and components or use processes necessary for NASA to
carry out its missions and cbjectives. '

(2) It 1is NASA's practice to determine, to the extent
feasible, its data reguirements in time for inclusion in
solicitations. The data regquirements are subject to revision
during contract negotiations. Since the preparatiocn,
reformatting, maintenance and updating, cataioguing, anu
storage of data represents an expense to both the Government
and the contractor, efforts Should be made to keep the
contract data requirements to a minimum consistent with
subparagraph (1) above. '
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~ (3) To the extent feasible, all known data requirements,
including the time and place for delivery and any limitations
and restricticns to be 1imposed on the contracter in the
handling of the data, shall be specified in the contract. In
establishing the contract data requirements and in specifying
data items to be delivered by a contractor, NASA installations
may, in accordance with paragraph (b) below develop their own
contract schedule provisions (including data reguirements
lists and data description documents) for listing, specifying,
descriking, identifying source of, assuring delivery of, and
handling any data reguired to be delivered, first produced, or
specifically used in the performance of the contract.

(b} Specifying data delivery reguirements. (1} The
requirements for technical and other data (including computer
software and documentation thereof) to be delivered as an
element of performance under any contract, as well as the
delivery schedule therefor, should, t¢ the maximum extent
practicable, be either specified or referenced in a single
section of the contract addre551ng data delivery reguirements.
Such reguirements shall take into consideration the factors
set forth in subparagraphs (2)-(5) below. Any specifications
used to describe the data, in terms of type, purpose, ané
fermat, should also be referenced in that single section of
the contract and made applicable to the data required to be
deliveTred.

{2} The contractor normally should be required@ to furnish
reports of work performed under all research and dJdevelopment
contracts {fixed price and cost reimbursable), and alsc may be
required to furnish such reports in - cost-reimbursable supply
contracts 1if . considered desirable for monitoring contract
performance, This may be achieved by 1including the clause
substantially as provided at 18-52.227-82, Reports of Work, in
contracts with other than nonprofit organizations or by
including substantially the same reguirements, modified as
needed to meet the particular reqguirements of the contract, in
the section of the contract specifying data delivery
requirements, Normally in contracts with nonprofit
organizations, the clause should be modified to eliminate the
regquirement for monthly process reports. Consideration should
be given to the desirability of providing reports on the
completion of significant units or phases of work, in addition
£to periodic reports and reports on the completion of the
entire contract. If the clause at 18-52.227-82 1is used, it
should be referenced in the section of the contract specifying
data delivery requirements. Use of such clause, however, does
not preclude the listing of other data in such section to be
delivered under the contract. The clause may also be modified
to enable the contracting - officer to provide specific
instructions regarding delivery, report numbering,
distribution lists, and other information to assure
appropriate distribution of the required reports of work, or
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such instructions may be 1included in the section of the
contract specifying data delivery requirements. In addition,
if in accordance with NASA Management Instruction (NMI)
2230.1, "NASA Scientific and Technical Document Availability
Authorization,”™ an initial determination is made that any of
the foregoing reports of work reguired to be furnished under a
research and development contract may receive unrestricted
release (#publicly available document) pursuant to a blanket
release as authorized in the NMI, the contractor may be
requested to send a reproducible copy and a printed copy of
such reports to --

NASA Scientific & Technical Information Facility
Attn: Accessioning Department

P.O. Box 8785

Baltimore/Washington International Airport, MD 21240

This may be achieved by either using the clause-at 18-52.227-
82 with its Alternate I, cr by stating such reguirement in the
section of the contract specifying data delivery reguirements,

(3) Requirements for delivery of technical data relating
to standard commercial items, components, or processes should
be kept to the absclute minimum consistent with the purpose
for which such item, component, or process is being procured.

Normally -a -vendor’'s . manuals for installation, operation or.

routine maintenance and repair, and/or fecrm, fit, and function
data, is adeguate for most needs. _

(4} Any detailed design, developmert, or production
contract with an estimated cost (in current year dollars}) of
$1,000,000 or more at the time of procurement plan approval
should have the delivery requirements for technical data set
forth 1in separate contract line items. Such data line items
should normally be broken down in terms of the subassembly,
assembly, or subsystem to which the data relates, If
practicable under the circumstances, such line items may be
further broken deown to the part or component level if the
design or development of the part or component is required as
a work element wunder the contract and there are anticipated
reprocurement needs for such part or component. Separate data
line items may alsoc be used in contracts not meeting the above
thresholds. Pursuant to Pub. L. 9B8-577, separate data line
items are reguired in contracts for a major system acgqguisition
(anéd to which the clause at 18-52.227-83 is applicable, see
paragraph (d) below).

(5) In no event should any data delivery reguirements be
construed to require that a contractor provide the Government,
as a condition of the procurement, unlimited rights in, or
reprocurement rights to, any data that gqualifies as limited~
rights data or vrestricted computer software., Rather, form,
fit, and function data is to be furnished with wunlimited
rights in lieu of the gualifying data, or the gualifying data
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is to be furnished with limited rights or restricted rights if
needed (see 18-27.,473-2(d) and (e))., The prcvision'at 18-
52.227-75, Representation of Limited-Rights Data and
Restricted Computer Scftware, should be used as an aid in
determining whether any limited-rights data or restricted
computer software is 1likely to be used in meeting contract
data requirements. The matter should also be addressed during
contract negotiations. _

{c) Additional data reguirements. Recognizing that in some
contracting situations, such as experimental, develcopmental,
research, or demonstration contracts, it may not be possible
or appropriate to ascertain all the data reguirements at the
time of contracting, the clause at 18-52.227-73, Additional
Data Requirements, 1s provided to enable the subsequent
crdering by the Government of additional data first produced
or specifically used in the performance of such contracts as
the actual requirements become known., Data may be ordered
under this clause at any time during contract performance or
within a period of 3 years after acceptance of all items to be
delivered under. the contract, The contractor 1is to be
compensated for converting the data into the prescribed form,
for reproduction, and for delivery. In order to minimize
storage costs for the retention of data, the contractcr may be
relieved of retention reguirements for specified data items by
the contracting officer any time during the retention period
required by the clause. Any data ordered under the clause
will be subject to the Rights in Data--General clause in the
contract, and data authorized to be withheld under that clause
will not be required to be delivered under the Additional Data
Reqguirements clause,

(d) Madjor svstem acquisitions. (1) In order to assure that
technical data needed to support a major system acguisition is
timely delivered and is complete, accurate, and satisfies the
requirements of the contract concerning the data, the clause
at 18-52,227-B3, Technical Data Certification, Revision, and
Withholding of Payment, is to be included in every detailed
design, development, or production contract for a major system
acquisition {(as the term "mdjor system” is defined in section
4 of the Office of Federal Procurement Policy Act, as amended
by Pub., L, 88-577), and in contracts for any individual part,
component, subassembly, assembly, or subsystem integral to the
major system, and other property which may be replaced during
the service life of the system, and including spare parts and
replenishment spare parts unless it is determined prior to the
time of contract execution, with approval of the Assistant
Administrator for Procurement, that 1t 1s not needed for
either a given contract or for identified work elements
{including the datz delivery requirements therefor) of a given
contract. It is to be wused in other 'contracts only with
approval of the Assistant Administrator for Procurement.

NASA/FAR SUPPLEMENT 18-27.474
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(2) The <clause at 18-52.227-8B3 requires the contractor,
upon delivery of any technical data made subject to the clause
in the contract, to certify that such data is complete,
accurate, and complies with contract requirements. It also
provides for —corrections of any deficiencies in the data, as
vell as for the abilitv of the Government to reguest revisions
of the data to reflect engineering design changes made ‘during
performance of the contract and affecting form, fit, and
function of the items the data depicts. Further included is
the authority to withhold payment under the contract to assure
timely delivery of the technical data and/or assure correction
if the technical data 1is not complete, accurate, and in
compliance with contract reguirements.

{3) When the clause at 18-52.227-83 is used, the section
of the contract specifying dJdata delivery reguirements (see
subparagraph (b){4) above) shall expressly identify those line
items ¢f technical data to which the clause applies. Upon
delivery of such technical data, the technical officer, or
such other designated official responsible for data management
under the contract, shall review the techmical data and the
contractor's certification relating thereto to assure that the
data is complete, accurate, and complies with contract
requirements. If not, the contractor is to be reguested to
correct the deficiencies, and payment may be withheld until
such is done. Final payment should not be made under the
contract until the technical cofficer, or other designated
official, provides a written statement to the contracting
officer that the delivery requirements of those line items of
data te which the clause applies have been satisfactorily met.

18-27,475 Solicitation provisicns and contract clauses.

18-27.475-1 Rights 1n data--general.

{a} (17 The <contracting officer shall insert the clause at
18-52.227-74, Rights in Data--General, 1in solicitations and
contracts 1if it 1is contemplated that data will be produced,

furnished, or acguired under the contract, unless the cantract

ig=-~-

(1) For the production of special works of the type set
forth in 18-27.473-3, but the clause at 18-52.227-74, Rights
in Data-General, shall be included in the contract and made
applicable to data other than special works, as approprlate,

(ii) For the separate acquisition of EXISItlng works, as
described in 18-27.473-4;

(iii) To be performed outside the United States, its
possessions, and Puerto Rico, in which case the contracting
officer may prescribe different clauses (see also 18-27,475-
B(a) below);

(iv) For architect-engineer services or construction
work, in which case the contracting officer may prescribe
different clauszes (see 18-27.475-8{(b) below), but the clause
at 18-52.227-74, Rights in Data--General, may be included in

18-27.475 CFR TITLE 48 CHAPTER 18
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the contract and made applicable to data pertaining to other
than architect-engineer services and construction work;

{v) A Small Business Innovative Research (SBIR) contract
(Phase 1 or Phase 1!} (see 18-27.475-7); or

(vi) A contract 1involving co-sponscred research and
development in which a License Rights in Data clause has been
authorized pursuant to 18-27.473-2(f) (see also 18-27.475-8{(c)
below).

{(2) 1f the contracting cofficer determines, in accordance
with 18-27.473-2(b), to &adopt the =s&slternate definition of
limited-rights data for use in the clause, the clause shall be
used with its Alternate I,

(3) 1f the contracting officer determines it is necessary
to obtain the delivery of limited-rights data, the clause
shall be used with its Alternate II {(see 18-27.473-2(d)}. The
contracting-officer shall, when Alternate 1II is wused, assure
that the purposes, if any, for which limited-rights data is to
be disclosed outside the Government are included in the
"Limited Rights Notice" of subparagraph (g)(2) of the clause
in accordance with 18-27.473-2(d)(2). The contract may exclude
identified 1items of data from delivery under subparagraph
{g)(2) of the clause. Alternate II may be used at the time of
contracting or subseguently by amendment if the need to
acquire limited-rights data arises during contract
performance, '

(4) 1f the contracting officer determines it is necessary
to obtain the delivery of restricted computer software, the
clause shall be used with its Alternate III (see 18-27.,473-
2(e)). Any greater or lesser rights regarding the use,
duplication, or disclosure of restricted computer software
than those set forth 1in the Restricted Rights Notice of
subparagraph (g){(3) of the clause must be specified in the
contract. The contract may exclude identified items of
computer software from delivery under subparagraph (g){(3) of
the clause. Alternate III may be used at the time of
contracting or subseqguently by amendment 1if the need to
acguire restricted computer software arises during contract
performance. ' '

{b} The contracting officer may modify paragraph (d) of the
clause as authorized in 18-27.473-2(3)(2} or (3).
18-27.475-2 Representation of limited-richts data and
restricted computer software,
1f the <contracting cfficer desires to have an offercr
state in response to a solicitaticn, to the extent feasible,
whether limited-rights data or restricted computer software is
likely to be used in meeting the data requirements set forth
in the solicitation, the contracting officer shall insert the
provision at 1B-52.227-75, Representation of Limited-Rights
Data and Restricted Computer Scftware, in the Representations
section of any solicitation containing the clause at 18-
§2.227-74, Rights in Data--General. The contractor's response
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will provide an aid in determining whether the clause should
be used with Alternative II and/or Alternate 1I1I. {See 18-
27.473-2(d) and (e).)

18-27.475-3 Additional data regquirements.

{a) The contracting officer shall insert the clause at 18-
52.227~76, Additional Data Reguirements, in sclicitations and
contracts involving experimental, developmental, research, or
demonstration work, except those awarded using small purchase
procedures, unless all the reguirements for data are believed
to be known at the time of contracting and are specified in
the contract. {(See 18-27.474.) This clause may also be used in
other contracts when considered appropriate, after
consultation with installation Intellectual Property or Patent

Counsel. If the clause at 18-52.227-74, Rights 1in Data--

General, 1is used 1in the contract with its Alternates II or
111, the contracting officer may permit the contractor to
identify data the contractor does not wish to deliver, and may
specifically exclude in the contract any requirement that such
data be delivered wunder paragraphs (g)(2) or (g)(3) of that
clause or ordered for delivery wunder the Additional Data
Requirements clause if such data is not necessary to meet the
Government's reguirements for data.

(b} The <contracting officer may alter the Additional Data
Requirements clause by deleting the term “or spec1f1cally
used" in paragraph (a) thereof if dellvery of such data is not
necessary to meet the Government's requirements for data.

18-27.475-4 Rights in data--special works.

The contracting officer shall 1insert the c¢lause at 18-
52.227-77, Rights in Data--Special Works, in solicitations and
contracts primarily for the production or compilation of data
(other than limited-rights data of restricted computer
software) for the Government's internal use, or when there is
a specific need to limit distribution and use of ‘the data
and/or to obtain indemnity for liabilities that may arise out
of the c¢ontent, performance, or disclosure of the data.
Examples of such contracts are set forth in 18-27.473-3. The
contract may specify the purpose and conditions (including
time limitations) under which the data may be used, released,
or reproduced by the. contractor for other than contract
performance. Contracts for the production of audiovisual
works, sound recordings, etc. may include limitations in
connection with talent releases, music licenses, and the like

that are consistent with the purposekt for which the data is

acquired. The contracting officer, 1in consultation with
installation Intellectual Property or Patent Counsel, may
delete or limit the scope of paragraph (e) of the clause where
there is no specific need to obtain indemnity for the
liabilities specified therein (see 18-27.473-3(c)).

18-27.475-5 Rights in data--existing works.

{a) The contracting officer shall insert the clause at 18-
52.227-78, Rights in Data--Existing Works, in solicitations

18227 . 4753 | CFR TITLE 48 CHAPTER 18
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and contracts exclusively for the acguisition, without
modification, of existing audiovisual and similar works of the
type set forth in 18-27.473-4{(a). The contract may set forth
limitations consistent with the purposes for which the work is
being acgquired. The clause at 18-52.227-75, Rights in Data--
Special Works, shall be used if existing works are to be
modified, as by editing, translation, addition of subject
matter, etc. -

{b) WwWhile no specific clause of this subpart need be
incliuded in contracts for the separate acguisition of existing
computer software, the contracting cfficer shall assure that
the contract contains terms to obtain sufficient rights for
the Government to fulfill the need for which the software is
being acquired and is otherwise consistent with 18-27.473-
4(b)., In addition, the c¢lause at 18-52,227-79, Commercial
Computer Software--Restricted Rights, may be used as
prescribed in 18-27.475-6.

(c) While no specific clause of this subpart need be
included in contracts solely for the acquisition of books,
publications and similar items in the exact form in which such
items exist prior to the reguest for purchase {(i.e., the off-
the-shelf purchase of such 1items, see 18-27.473-4(c)), if
‘reproduction rights are to be acquired the contract shall
include terms addressing such rights. (See 18-27.473-4(c).)

18-27.475~-6 Commercial computer software--restricted rights.

The contracting officer may insert the c¢lause at 18-52.227-
79, Commercial Computer Software--Restricted Rights, in
solicitations and contracts for the separate acquisition of
existing privately-developed computer software normally vended
commercially wunder a 1license or lease agreement restricting
its use, disclosure, or reproduction, 1if it 1is desired to
assure consistency with the restricted rights set forth in 18-
27.473-2(e). (See also 18-27.473-4(b)).

18-27.475-7 Rights in data-—-S$BIR Program.

The <contracting officer shall 1insert the clause at 18-
52.227-80, Rights in Data--SBIR Program, in solicitations and
contracts for Phase I and Phase II under the Small Business
Innovative Research (SBIR) Program.

18-27.475-8 Additional clauses,

{a)  The contractlng officer may  develop and include as

appropriate and in consultation with installation Intellectual
Property or Patent Counsel, clauses consistent with the policy
~of 18-27.472 in contracts to be performed outside the United
. States, its possessions, and Puertoc Rico.

(b} The contract1ng cfficer may develop and include as
appropriate and in consultation with installation Intellectual
Property or Patent Counsel, clauses consistent with the policy
in 18-27.472 in contracts for archltect engineer services and
construction work.

{c) The contracting officer may develop and include, with
approval of the Procurement Officer and in consultation with

NASA/FAR SUPPLEMENT 18-27.475-8
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installation Intellectual Property .or Patent: Counsel, a
License Rights in Data clause in sclicitations and contracts
under the circumstances discussed in 18-27.473-2(f). Such
clause may be used for all or for specifically identified
tasks or work elements under the contract. In the latter
instance its use may be in addition to the clause at 1E-
52.227-74, Rights in Data-~General, with the contract
specifically identifying which clause is to apply to which
tasks or work elements to be performed under the contract.
18-27.475-9 Rights to proposal data (technical).

The contracting ocfficer shall insert the <c¢lause at 18-
52.227-81, Rights to Propeosal Data (Technical)}, in
solicitations and contracts if it is desired to obtain (with
contractor agreement) wunlimited rights to technical data
contained 1in the proposal upon which contract award is based.
When this clause is used, the prospective contractor must be
be afforded an opportunity to exclude technical data from the
clause (i.e.,, wunlimited rights are not acquired for the
excluded data) and the contract file must reflect that fact.
This clause is not to be wused to c¢btain rights to any
commercial or financial information in the proposal. 1f there
is a need to have access te any of the excluded technical data
during contract performance, consideration should be given to
its acguisition with limited rights 1in accordance with 18-
27.473-2(4). :

18-27.475-10 Reports of work. .

{(a) The contracting officer shall prescribe the clause at
18-52,227-82, Reports of Work, in all research and development
contracts unless it 1is determined, consisteng with the
procedures of 18-27.474(b)(2), that it is not needed because
the reporting reqguirements.thereof are adeguately addressed in
a section of the contract schedule relating to data delivery
requirements. The clause may also be wused in cost-
reimbursement supply centracts 1if considered desirable for
monitoring contract performance. When the clause is used, it
should be cross-referenced in the section of the contract
schedule specifying data delivery reqguirements. The clause may
be modified, as appropriate, in accordance with 18-
27.474(b)(2).

(b} The clause may be used with its Alternate I if there is
a blanket authorizaticn, in accordance with NMI  2230.1, to
have reports furnished under the clause disseminated by the
NASA Scientific and Technical Information Facility without
restriction,

18-27.475-11 Acquisitions of majer systems oOr parts
therefor. .

The contracting officer shall insert the clause at 18-
52.227-83, Technical Data Certification, Revisinn and
Withholding -of Payment, in «contracts in support of a major
system of the type, and to the extent, set forth in 18-
27.474(d). When used, this clause requires that the technical

18-27.475~9 CFR TITLE 48 CHAPTER 18
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data to which it applies be specified in the contract (see 18-
27.474(4)(3)). ‘
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The Contractor shall include the <c¢lause in the NASA FAR
Supplement at 18-52.227-70, New Technclogy, suitably modified
to 1identify the parties, in all subcontracts, regardless of
tier, for experimental, developmental, research, design, or
engineering work to be performed by other than a small
business firm or a nonprofit organization,

(End of clause)
18-52.227-74 Rights in Data - General,

 As prescribed in 18-27.475-1{(a}{(l1} and (b), 1insert the
following clause:

RIGHTS IN DATA--GENERAL (APRIL 198%)

{(a) Definitions,

"Data," as used in this clause, means recorded information,
regardless of form or the media on which it may be recorded.
The term includes technical data ané computer software. The
term does not include information incidental to contract
administration, such as contract cost analyses or financial,
business, and management Iinformation required for contract
administration purposes. '

"Technical data,” as wused in this clause, means that data
(other than'computer software) which is of a scientific or
technical nature.

"Computer software,” as used in this clause, means computer
programs, computer data bases, and documentation thereof.

"Form, fit, and function data," as used in this clause,
means data relating to items, components, Or processes that 1is
sufficient to enable physical and functional
interchangeability, as well as data identifying source, size,
configuration, mating and attachment characteristics,
functional characteristics, and performance reguirements:;
except that for computer scftware it specifically excludes the
algorithm, process, formulas, and flow charts of the software,

"Limited-rights data,” as wused in this clause, means data
that embodies trade secrets or is commerical or financial and
confidential or privileged, but only to the extent that the
data pertains to items, components, or processes developed at
private expense, including minor modifications thereof.

"Limited rights," as wused in this clause, means the rights
of the Government in limited-rights data as set forth in the
Limited Rights Notice of subparagraph (g) (2) if included in
this clause.

"Restricted computer software," as wused in this clause,
means computer software developed at private expense and that
is a trade secret, is commercial or financial and confidential
or privileged, or is published copyrighted computer software,
including minor modifications of such computer software.

18-52.227-74 CFR TITLE 48 CHAPTER 18
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"Restricted rights," as wused in this clause, means the
rights of the Government in restricted computer software, as
set forth in the Restricted Rights Notice of subparagraph (g}
{3} if included 1in this clause, or as otherwise may be
provided in a collateral agreement inccrporated in and made
part of this contract.

"Unlimited rights,” as used in this clause, means the right
to wuse, disclose, reproduce, prepare derivative works,
distribute copies to the public, and perform publicly and

display publicly, in any manner and for any purpose
whatsoever, and to have or permit others to do so. o
{(b) Alleccation ¢f rights. (1)  Except as provided in

paragraph {(c) below regarding copyright, the Government .shall
have unlimited rights in-=-

(i) Data first produced in the performance of this
contract: .

(ii) Form, fit, and function data delivered under this
contract;

{iii) Data delivered under this contract (except for
restricted computer software) that constitutes manuals or
ingstructional and training material for installation,
operation, or routine maintenance and repair; and

(iv) All other data delivered under this contract unless
provided otherwise for limited~rights data or restricted
computer software in accordance with paragraph (g) below,

{2) The Contractor shall have the right to--

(i) Use, release to others, reproduce, distribute, or
publish any data first produced or specifically wused by the
Contractor in the performance of this contract unless provided
otherwise in paragraph {(d) below;

(ii) Protect from unauthorized disclosure and use that

data which  is limited-rights. data or restricted computer

software to the extent provided in paragraph (g) below;

(1ii) Substantiate use of, add, or correct 11m1ted~
rights or restricted-rights notices and to take other
appropriate action, in accordance with paragraphs (e} and (f)
below;: and

{iv) Establish c¢laim to copyright subsisting in data
first produced in the performance of this contract to the
extent provided in subparagraph {(c) (1) below.

{(¢) Copyright, (1) Data first produced in the performance
of this contract. Unless provided otherwise 1in . subparagraph
{&@)} below, the Contractor may establish claim to copyright
subsisting in scientific and technical articles based on or
derived from data first produced in the performance of this
contract and published or presented in academic, technical and
professional journals or conference papers. The prior, express
written permission of the Contracting Officer is reguired to
establish c¢laim to copyright subsisting in all other data
first produced in the performance of this contract in
accordance with 18-27.473-2(f) of the NASA FAR Supplement., If
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claim to copyright is made, the Contractor shall affix the
applicable copyright notice of 17 U.S5.C. 401 or 402 to the
data when such data 1is delivered tc the Government, and
include that notice as well as acknowledgment of Government
sponsorship on the data when deposited in the U.S. Coeopyright
Office or published. The Contractor grants to the Government,
and others acting on its behalf, a paid-up, nonexclusive,
irrevocable, worldwide license to reproduce, prepare
. derivative works, distribute copies to the public, and perform
publicly and dJisplay publicly, by or on behalf of the
Government, for all such data.

(2} Deta not first produced in the performance 2f this
contract. The Contractor shall not, withcut prior written
permission of the Contracting Officer, incorporate in data
delivered under this contract any data that is not first
produced in the performance of this contract and that contains
the copyright notice of 17 U.S.C. 401 or 402, wunless the
Contractor identifies such data and grants to the Government,
or acquires on its behalf, a license of the same scope as set
forth 1in subparagraph (1) above; provided, however, that if
such data 1s computer software the Government shall acguire a
copyright license as set forth in subparagraph (g)(3) below if
included in this contract or as otherwise may be provided in a
ccllateral agreement incorporated in or made part of this
contract. _

{3) Removal of notices. The Government agrees nct to
remove any copyright notices placed on data pursuant to this
paragraph (c), and to include such notices on all
reproductions of the data.

- {4d) Release, publication, and wuse of data. (1) The
Contractor shall have the right to use, release to others,
reproduce, distribute, or publish any data first produced or
specifically used by the Contractor in the performance of this
contract except to the extent such data may be subject to the
Federal export control laws and regulations, or unless either
provided otherwise below 1in this paragraph or expressly set
forth in this contract. .

(2) The. Contractor agrees that to the extent it receives
or 1is given access to data that 18 necessary for the
- performance of this contract .and that contains restrictive
markings, the Contractor shall treat the data 1in accordance
with such markings unless otherwise specifically authorized in
writing by the Contracting Officer. -

(3) The Contractor agrees not to establish. claim to
copyright, publish, or release to others computer software
first produced in the performance of this contract without
prior written permission of the Contracting Officer.

{e) Unauthorized marking of data. (1) Notwithstanding any
other provisions of this contract concerning inspection or
acceptance, if any data delivered under this contract is
marked with the notices specified in subparagraphs (g) (2} or

18-52.227-74 - CFR TITLE 48 CHAPTER 18
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(g) (3) below and use of such 1is not authorized by this
clause, or if such data bears any other restrictive or
limiting markings not authorized by this contract, the
Contracting Cfficer may at any time either return the data to
the Contractor, or cancel or igncre the markings. However,
markings will neot be cancelled or ignored unless-- -

(i) The Contracting Officer makes written inguiry to the
Contractor concerning the propriety of the markings, providing
the Contractor 30 days (or a shorter period of not less than 5
days from the date of receipt of such inguiry by the
Contractor if the Contracting Officer determines, in

. accordance with 1B8-27.473-2(g) of the NASA-FAR Supplement,

[Next page is 18-52,227:137
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that there are exigencies justifying such shorter period) to
respond; and

(ii) The Contractor fails to respond within the set
period {(or a longer time approved by the <Contracting OQfficer
for good cause shown}, or the Contractor's response fails to
substantiate the propriety of the markings.

(2) The Contracting Officer shall consider the
Contractor's response, if any, and determine whether the
markings shall be cancelled or ignored. The Contracting
Officer shall furnish written notice to the Contractor of the
determination, which shall be a final decision under the
Contract Disputes Act.

{3) The above procedures may be modified in accordance
with agency regulations implementing the Freedom of
Information Act (5 U.S5.C 552) if necessary tc¢ respond tc a
request for data thereunder.

(f) Omitted or incorrect markings.

(1} Data delivered to the Government without any notice
authorized by paragraph (g} below, and without a copyright
notice, shall be deemed to have been furnished with unlimited
rights, and the Government assumes no liability for the
disclosure, wuse, or reproduction of such data. However, to
the extent the data has not been disclosed without restriction
outside the Government, the Contractor may request, within 6
months (or a longer time approved by the Contracting Officer
for good cause shown) after delivery of such data, permission
to have notices placed on gualifying data at the Contractor's
expense, and the Contracting Officer may agree tc do so if the
Contractor--

(i} 1Identifies the data to which the omitted notice is
to be applied;

{i1) Demonstrates that the omission of the notice was
inadvertent;

(1ii) Establishes that the use of the proposed notice 1is
authorized: and

(iv) Acknowledges that the Government has no liability
with respect to the disclosure or use of any such data made
prior to the addition of the notice or resulting from the
omission of the netice.

(2) The Contracting Officer may also (i} permit
correction, at the Contractor’'s expense, of incorrect notices
if the Contractor identifies the data on which correction of
the notice is to be made and demonstrates that the correct
notice is authorized, or (ii) correct any incorrect notices.

(g) Protection of limited-rights data and restricted
computer scftware, (1) When data other than that listed 1in
subdivisions (b}(1)(i), (ii), and (iii} above is specified to
be delivered under this contract and qualifies as either
limited-rights data or restricted computer software the
Contractor, if it desires to continue protection of such data,
shall withhold such data and not furnish it to the Government

NASA/FAR SUPPLEMENT ' 18-52.227-74
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under this contract. As a condition to this withholding the
Contractor shall identify the data being withheld and furnish
form, fit, and function date in lieu thereof.
{2} (Reserved).
(3) {(Reserved).
(h) Subcontracting. The Contractor has the responsibility
to obtain from its subcontractors all data and rights therein
necessary to fulfill the Contractor's obligations to the

" Government under this contract. If a subcontractor refuses to

accept terms affording the Government such rights, the
Contractor shall promptly bring such refusal to the attention
of the Contracting Officer and not proceed with subcontract
award without further authorization.

{i}) Relationship to patents. Nothing contained in this
clause shall 1mply @ 1license to the Government under any
patent or be construed as affecting the scope of any license
or other right otherwise granted to the Government,

(End of clause)

Alternate I (APRIL 1984)., If a determination 1is made
pursuant to 1B-27.475-1(a)(2), substitute the following
definition for the. definition of "Limited-rights data” in
paragraph (a) of the clause:

"Limited-rights data," as used in this clause, means data
produced at private expense that embodies trade secrets or is
commercial or financial and confidential or privileged.

Alternate II (APRIL 1985). As prescribed 1in 18-27.475-
1{a)(3), insert the following subparagraph (2) in paragraph
(g) of the clause:

{2) Notwithstanding subparagraph (g)(1l) above, the contract
may identify and specify the delivery of limited-rights data,
or the Contracting Officer may reguire by written reguest the

-delivery of limited-rights data that has Dbeen withheld or

would otherwise be withholdable. Limited-rights data formatted
as a computer data base is to be treated as limited-rights
data wunder this subparagraph. If delivery of such data is so
reguired, the Contractor may affix the following "Limited
Rights Notice" to the data and the Government will thereafter
treat the data, subject to the provisions of paragraphs (e)
and {f) above, in accordance with such Notice:

LIMITED RIGHTS NOTICE (APRIL 1%85)
‘{a) This data is submitted with limited
rights under Government contract RO....uv (and

subcontract......., if appropriate). It may be reproduced and
used by the Government with the express limitation that it

18-52.227-74 . CFR TITLE 48 CHAPTER 18
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will net, without permission of the Contractor, be used for
purposes ¢f manufacture nor disclcsed outside the Government;
except that the Government may Jdisclose this data outside the
Geovernment for the following purposes, if any, ‘'provided that
the Government makes such disclosure subject to prchibition
against further use and disclcsure:

{1) Use by support service contractors,

(2} (The Contracting Cfficer may list additicnal purposes

in accordance with 18-27.473-2(4) or shall insert "Reserved"}.

{b)} This Notice shzll be marked on any reproduction of this
data, in whole or in part.

(End of notice)
Alternate II1 (APRIL 1984}, As prescribed in 18-27.475-

1(a) {4}, insert the following subparagraph (3) in paragraph
(g) of the clause:

(3) (i) Notwithstanding subparagraph (g)(l) above, the

contract may identify and specify the delivery <f restricted
computer software, or the Contracting Officer may require by
written request the delivery of restricted computer software
that has been withheld or would otherwise be withholdable.
Computer data bases comprising limited-rights data are to be
treated as limited-rights data. If delivery of such computer
software is 50 required, the Contracter may affix the
follewing "Restricted Rights Notice" to the computer software
and the Government will thereafter treat the computer
software, subject to paragrapghs (e} and (f) above, in
accordance with the Notice:

RESTRICTED RIGHTS NOTICE (APRID 1984)

(a) This computer software is submitted with restricted
rights under Government contract No........ {(and subcontract
..... ey 1if apprepriate). It may not be used, reproduced,
oa disclosed by the Government except as provided below or as

otherwise expressly stated in the contract.

{b) This computer software may be--
(1) Used or copied for use in or with the computer for
which it was acquired, 1including use at any Government

installation to which such computer may be transferred;

(2} Used with a backup computer if the computer for which
it was acguired is inoperative;

(3) Reproduced for safekeeping (archives) or backup
purposes; :

(¢) Modified, adapted, or combined with other computer

software, provided that the modified, combined, or adapted
portions of the derivative software incorporating restricted
computer software shall be subject to the same restricted
rights; and

NASA/FAR SUPPLEMENT 18-52,227-74

222




18-52.227:16 (April 15, 1985) NFSD B85-3
SOLICITATION PROVISIONS AND CONTRACT CLAUSES

{5) Disclosed and reproduced for use by support
contractors or their subcontractors in accordance with
subparagraphs (1} through (4) above, provided the Government
makes such disclosure subject to these restricted rights.

(¢) Notwithstanding the foregeoing, if this computer software
is published copyrighted computer software, it is licensed to
the Government, without disclosure prohibitions, with the
minimum rights set forth in paragraph (b} above,

{d) Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software are to be
expressly stated in the contract,

(e) This Notice shall be marked on any reproduction of this
computer software, in whole or in part.

(End of notice)
{ii) Where it is impractical to include the above Notice on
restricted computer software, the following short-form Notice
may be used in lieu thereof: '

RESTRICTED RIGHTS NOTICE (SHORT FORM) (APRIL 1984)

Use, reproduct1on, or disclosure is subject to restrictions

set forth in contract NO:ewrwes {and subcontract...... , 1f -

appropriate),
(End of notice)

18-52.227-75 Representaticon of Limited-Rights Data and
Restricted Computer Software.

As prescribed in 18-27.475-2, insert the following provision
in solicitations that include the «clause at 18-52.227-74,
Rights in Data--General:

REPRESENTATION OF LIMITED-RIGHTS DATA AND
RESTRICTED COMPUTER SOFTWARE {APRIL 198B5)

(a) This solicitation sets forth the work to be performed if
a contract award results, and the Government's known
requirements for data (as defined in 18-27.471 of the NASA FAR
Supplement (NFS)). Any resulting contract may also provide the
Government the opticn to order additional data under the
Additional Data Reguirements clause at 18-52,227-76 of the
NFS, 1if 1included 1in the contract. Any data delivered under
the resulting contract will be subject to the Rights in Data--
General «c¢lause at 18-52,227-74 of the NFS that is to be
included in this contract. Under the latter clause a
contractor may withhold from delivery data that gualifies a3
limited-rights data or restricted computer software, and
deliver form, fit, and function data in lieu therecf. The
latter clause also may be used with its Alternates 1II and/or
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III to obtain delivery of limited-rights data or restricted
computer software, marked with limited rights or restricted
rights notices, as appropriate.

(b) As an aid in determining the Government's need to
include any of the aforementioned Alternates in the clause at
18-52.227-74, Rights in Data-~General, of the NFS, the
offeror's response to this solicitation shall, to the extent
feasible, complete the representation below to either state
that none of the data qualifies. as limited-rights data or
restricted computer software, or identify which of the data
gualifies as limited-rights data or restricted computer
software. Any 1identification of limited-rights data or
restricted computer scftware in the ocfferor's response is not
determinative of the status of such data should a contract be
awarded to the offeror.

REPRESENTATICN CONCERNING DATA RIGHTS
Offeror has reviewed the requirements for the delivery of

data or scoftware and states (offeror check appropriate
block}--

None of the data or software proposed I
for fulfilling such regQuirements

qualifies as limited-rights data or

restricted computer software.

Data or software proposed for fulfilling |
such requirements qualifies as limited-

rights data or restricted computer

software and is identified as follows:

NOTE: "Limited-rights data™ and "Restricted computer software”
are defined in the contract clause entitled "Rights In Data--
General."

(End of provision)

18-52.227-76 Additional Data Requirements.
As prescribed in 18-27.475-3, insert the following clause:

ADDITIONAL DATA REQUIREMENTS {APRIL 1984)
(a) In addition to the data (as defined in the Rights in

Data--General clause included in this contract) specified
elsewhere in this contract to be delivered, the Contracting
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Officer may at any time during contract performance or within
a period of 3 years after acceptance of all items to be
delivered under this contract, order any data first produced
or specifically used in the performance of this contract.

(b) The Rights 1in Data--General clause included in this
contract 1is applicable to all data ordered under this
Additicnal Data Requirements clause, Nothing contained in
this clause shall require the contractor to deliver .any data
the withholding of which is authorized by the nghts in Data--
General clause of this contract, or data that is specifically
identified in this contract as not subject to this clause.

(c} When data is to be delivered under this clause, the
Contractor will be compensated for converting the data into
the prescribed form, for reproduction, and for delivery.

{d} The Contracting Officer may release the Contractor from
the reguirements of this clause for specifically identified
data items at any time during the 3-year period set forth in
paragraph (a) above.

(End of clause)

18-52.227-77 nghts in Data--Special Works.
As prescribed in 18-27.475-4, insert the following clause:

RIGHTS IN DATA--SPECIAL WORKS (APRIL 1984)

(a) Definitions.

"Data," as used in thlS clause, means recorded information
regardless cf form or the media on which it may be recorded.
The term includes computer software, The term does not
include information incidental te¢ contract administration,
such as contract cost analyses or financial, business, and
management information required for contract administration
purposes. ‘ ' . '

"Unlimited rights,” as wused in this clause, means the
right of the Government to use, disclose, reproduce, prepare
derivative works, distribute copies to the public, and perform
publicly and display publicly, in any manner and for any

~purpose whatsoever, and to have or permit others to do so.
{b) Allocation of Rights (1) The Government shall have--

(1) Unlimited rights in all data delivered under this
centract, and in all data first produced in the performance of
this contract, except as provided in paragraph (c) below
regarding copyright;

(ii}) The right to limit exercise of claim to copyright
ir data first produced in the performance of this contract,
and to obtain assignment of copyright in such data, in
~accordance with subparagraph (c)(1l)} below; and

(iii) The right to limit the release and use of certain
data in accordance with paragraph (d) below.
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(2) The Contractor shall have, to the extent permission is
earanted in accordance with subparagraph (c){(l) below, the
right to establish claim to copyright subsisting in data first
produced in the performance of this contract.

{c) Copyright. (1) Data first produced in the performance
of this contract. (i) The Contracter agrees not to assert,
establish, or authorize others to assert or establish, any
claim to copyright subsisting in any data first produced in
the performance of this contract without the prior written
permissicn of the Contracting Officer. 1I{f claim to copyright
is made, the Contractor shall affix the appropriate copyright
notice of 17 U.S.C. 401 or 402 to such data when delivered to
the . Government, and include that notice as well as
acknowledgement of Government sponsorship on the data when
published or deposited in the U.S. Copyright Qffice. The
Contractor grants to the Government a paid-up, nonexclusive,
irrevocable, worldwide license  to reproduce, prepare
derivative works, distribute copies to the public, and perform
publicly and display publicly, by or on behalf of the
Government, for all such data. _ - '

(ii} If the Government desires to obtain copyright in
data first produced in the performance of this contract and
permission has not been granted as set forth in subdivision
{i) above, the Contracting Officer may direct the Contractor
to establish, or authorize the estabishment of, c¢claim to
copyright in such data and to assign, or obtain the assignment
of, such copyright to the Government or its designated
assignee. ' ‘

{2) Data not first produced in the performance of this
contract. The Contractor shall not, without prior written
permission of the Contracting Officer, incorporate in data
delivered under this contract any data that is net first
produced in the performance of this contract and that contains
the copyright notice of 17 U.S.C. 401 or 402, unless the
Contractor identifies such data and grants to the Government,
or acguires on its behalf, a license of the same scope as set
forth in subparagraph (1) above.

(d) Release and use restrictions. Except as otherwise
specifically provided for in this contract, the Contractor
- shall not use for purposes other than the performance of this
~contract, nor release, reproduce, distribute, or publish any
data first produced in the performance of this contract, nor
authorize others to do so, without written permission of the
Contracting Officer,

{e) Indemnity. The Contractor shall indemnify the Government
and 1its otfficers, agents and employees acting for the
Government against any liability, including c¢ocsts and
expenses, incurred as the result of the viclation of trade
secrets, copyrights, or right of privacy or publicity, arising
out of the creation, delivery, publication, or use of any data
furnished under this contract; or any libelous or other
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unlawful matter contained in such data. The provisions of
this paragraph do not apply unless the Government provides
notice to the Contractor as soon as practicable of any claim
or suit, affords the Contractor an opportunity under
applicable laws, rules, or regulations to participate in the
defense thereof, and cobtains the Contracter’'s consent to the
settlement of any suit or claim o¢ther than as required by
final decree of a court of competent jurisdiction; and do not
apply to material furnished to the Contractor by the
Government and incorporated in data to which this clause
applies.

(End of clause)
18-52,227-78 Rights in Data--Existing Works,

As  prescribed in 18-27.475-5(a), 1insert the fcllowing
clause:

RIGHTS IN DATA--EXISTING WORKS (APRIL 1984)

(a) Except as otherwise provided 1in this contract, the
Contractor grants to the Government, and others acting on 1its
behalf, a paid-up, nonexclusive, irrevocable, worldwide
license to use, perform, and display, by or ‘on bg&half of the
Government, for all the material or subject matter called for
under this contract or for which this clause 1is specifically
made applicable.

{(b) The Contractor shall indemnify the Government and its
officers, agents, and employees acting for the Government
against any liability, including costs and expenses, incurred
as the result of (1) the violation of trade secrets,
copyrights, or right of privacy or publicity, arising ocut of
the creation, delivery, publication, or use of any data
furnished wunder this contract; or (2) any libelcus or other
unlawful matter contained in such data. The provisions of
this paragraph do not apply unless the Government provides
notice to the Contractor as soon as practicable of any claim
or suit, affords the Contractor an opportunity under
applicable laws, rules, or regulations to participate in the
defense thereof, and obtains the Contractor's consent to the
settlement of any suit or claim other than as required by
final decree of a court of competent jurisdiction; and do not
apply to material furnished to the Contractor by the
Government and incorperated in data to which this clause
applies.

(End of clause)

18-52.227-79 Commercial Computer Software-Restricted Rights.
As prescribed in 18-27.475-6, insert the following clause:
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COMMERCIAL COMPUTER SOFTWARE--RESTRICTED RIGHTS
(APRIL 1985}

(a) Any restricted computer software (including
documentation thereof) delivered under this purchase
order/contract shall be subject to the "Restricted Rights”
required by the NASA FAR Supplement (NFS 18-27.472-2(e} and
18-27.473-4(b)), as set forth in paragraph (d), below. Where
the vendor proposes its standard commercial software license,
or .. lease agreement, those applicable portions thereof
consistent with Federal laws, standard industry practices, the
Federal Acguisition Regulations (FAR)}) and the NASA FAR
Supplement, including the "Restricted Rights"™ set forth in
paragraph (d) below, shall be incorporated intoc and made a
part of this purchase order/contract.

(b) T1f the vendor proposes its standard commercial software
license or lease agreement after this purchase order/contract
has been issued, or at or after the time the computer scftware
is delivered, such license or lease agreement shall be deemed
incorporated into and made a part of the resulting contract
under the same terms and conditions as in paragraph (a} above.
‘For purposes of receiving updates, correction notices,
consultation, etc. on the computer software, the NASA
Contracting Officer or the NASA Contractor - Technical
Representative/User may sign any license or lease registration
form or card and return it directly to the vendor; however,
such signing shall not alter any of the terms and conditions
set forth in this clause.

{c) Vender's acceptance 1is expressly limited to the terms
and eonditions of this purchase order/contract. If the
specified computer software is shipped or delivered to NASA,
it shall be understood that the vendor has wunconditionally
accepted the terms and conditions set forth in paragraphs (a)
and (b) above, and that such terms and conditions constitute
the entire agreement between the parties concerning rights in
the computer software.

(@) The following "Restricted Rights" of NFS 18-27.473-2(e)
shall apply: _

(1) The restricted computer software delivered under this
purchase order/contract may not be wused, reproduced or
disclosed by the Government except as provided below or
otherwise expressly stated in the purchase order/contract.

{(2) The restricted computer scftware may be--

(i) Used or copied for use in or with the computer for
which it was acguired, 1including use at any Government
installation to which such computer may be transferred;

(ii) Used with a backup computer if the computer for
vhich it was acquired is inoperative; .

{(iii) Reproduced for safekeeping (archives) or backup
purposes; :
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{iv) Modified, adapted, or combined with other computer
software, provided that the modified, combined, or adapted
portions of the derivative software incorporating restricted
computer software shall be subject to the same restricted
rights; and

(v) Disclosed and reproduced for use by suppeort
contractors or their subcontractors, subject to the same
restrictions under which the Government acquired the software.

(3) If the restricted computer software is published,
copyrighted computer software it is licensed to the
Government, without disclosure prohibitions, with the rights
set forth in subparagraph (2) above

(End of clause)

18-52.227-80 R:ghts in Data--SBIR Program.
As prescribed in 18-27.475-7, insert the follow1ng clause:

RIGHTS IN DATA~-SBIR PROGRAM (APRIL 1985}

(a) Definitions.

"Data, as used in this clause, means recorded information,
regardless of form or the media on which it may be recorded.
The term 1includes technical data and computer software. The
term does not include information incidental to contract
administration, such as contract cost analyses or financial,
business, and management information reguired for contract
administration purposes.

"Technical data," as wused in this clause, means that data
which is of a scientific or technical nature.

"Computer software," as used in this clause, means computer
programs, computer data bases, and documentation thereof.

"form, fit, and function data,” as used in this clause,
means data describing, and sufficient to enable, physical and
functional interchangeability; as well as data identifying
source, size, configuration, mating and attachment
characteristics, functional characteristics, and performance
requirements, . '

"Limited-rights data," as used in this clause, means data
developed at private expense that embodies trade secrets or is
commercial or financial and confidential or privileged.

"Restricted computer software," as wused 1in this clause,
means computer software developed at private expense and that
is a trade secret, is commercial or financial and confidential
or priviledged, or is published copyrighted computer software,
including minor modifications of such computer software.

"SBIR data,"” as used in this <c¢lause, means data first
produced by a contractor that is a small business firm in. the
performance of a small business innovation research contract
issued under the authority of 15 U.S.C. 638 (Pub., L., 97-219,
"Small Business Innovation Development Act of 1982"), and
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which, without obligation as to its confidentiality, has not
been made available to others by the Contractor, or is not
already available to the Government.

"SBIR rights," as wused in this clause, mean the rights in
SBIR data as set forth in the SBIR Rights Notice of paragraph
{d) of this clause.

"Unlimited rights,” as used in this clause, means the right
to use, disclose, reproduce, prepare derivative works,
distribute c¢opies to the public, and perform publicly and
display publicly, in any manner and for any purpose
whatsoever, and to have or permit others to do so.

{b) Allocation of rights. (1) Except as provided in
paragraph (c} below regarding copyright, the Government shall
have unlimited rights in--

(i} Data specifically identified 1in this contract as
data to be delivered without restriction;

{ii) Form, fit, and function data delivered under this
contract; _ :

(iii) Data delivered under this contract (except for
restricted computer software) that constitutes manuals or
instructional and training material for installation,
‘operation, or routine maintenance and repair; and

{iv) All other data delivered under this contract unless
provided otherwise' for SBIR data in-acceordance with paragraph
(d) below or for limited-rights data or restricted computer
software in accordance with paragraph (g) below.

(2) *The Contractor shall have the right to—--

(i) Protect SBIR rights in SBIR data delivered under
this contract in the manner and to the ‘extent provided in
paragraph (@) below;

{ii) wWithhold from delivery that data which is limited-

rights data or restricted computer software to the extent

provided in paragraph (g) below; ,

{iii) Substantiate use of, add, or correct limited-
rights or restricted-rights notices and ¢to take other
appropriate action, in accordance with paragraphs (e) and (f)
below; and : '

{(iv) Establish claim to copyright subsisting in data
first produced in the performance of this contract to the
extent provided in subparagraph (c)}(l) below.

(c) Copyright. (1) Data first produced in the performance of
this contract. Except as otherwise specifically provided 1in
this contract, the Contractor may establish claim to copyright
subsisting in any data first produced in the performance of
this contract. 1If claim to copyright is made, the Contractor
shall affix the applicable copyright notice of 17 U.S.C. 401
and 402 to the data when such data is delivered to the
Government, and include that notice as well as acknowledgement
of Government sponsorship on the data when published or
deposited in the U.S. Copyright Office. The Contractor grants
to the Government, and others acting on its behalf, a paid-up,

NASA/FAR SUPPLEMENT : 18-52.227-80

30




18-52.227:24 (April 15, 1985) NFSD 85-3
SCLICITATION PROVISIONS AND CONTRACT CLAUSES

nonexclusive, irrevocable, worldwide license to reproduce,
prepare derivative works, distribute copies to the public, and
perform publicly and display publicly, by or on behalf of the
Government, for all such data.

(2) Data not first produced in the performance of this
contract, The Contractoer shall not, without prior written
permission of the Contracting Officer, incorporate in data
delivered under this contract any data that 1i$ not first
produced in the performance of this contract and that contains
the copyright notice of 17 U.S$.C. 401 and 402, wunless the
Contractor identifies such data and grants to the Government,
or acquires on its behalf, a license of the same scope as set
forth in subparagraph (1) above.

(3) Removal of notices. The Government agrees not to
remove any copyright notices placed on data pursuant to this
paragraph (c), and to include such notices on all
reproductions of the data.

{d) Rights to SBIR data. The Contractor is authorized to
affix the following "SBIR Rights Notice” to SBIR data
delivered under this contract and the Government will
thereafter treat the data, subject to the provisions of
paragraphs {e) and (f) below, in accordance with such Notice:

SBIR RIGHTS NOTICE (APRIL 1985)

This SBIR data 1is furnished with SBIR rights under NASA
Contract No, =-=---- (and subcontract -------- if appropriate;.
For a period of 2 years after acceptance of all items to be
delivered under this contract the Government agrees to use
this data for Government purposes only, and it shall not be
disclosed outside the Government (including disclosure for
procurement purposes) during such period without permission of
the Contractor, except that, subject to the foregoing use and
disclosure prohibitions, such data may be disclosed for use by
support contractors. After the aforesaid 2-year period the
Government has a royalty—-free license to use, and te authorize
others to wuse on 1its behalf, this data for Government
purposes, but is relieved of all disclosure prohibitions and
assumes no liability for unauthorized use of this data by
third parties. This Notice shall be affixed to any
reproductions of this data, in whole or in part.

(End of notice)

(e) Unauthorized marking of data. (1) Notwithstanding any
other provisions of this contract concerning inspection or
acceptance, 1if any data delivered under = this contract is
marked with the notices specified in paragraph (d) above and
use of such is not authorized by this clause, or if such data
bears any other restrictive or limiting markings not
authorized by the contract, the Contracting Officer may at any
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time either return the data to the Contracter, or cancel or
ignore the markings. However, markings will not be cancelled
or ignored unless --

(i} The Contracting Officer makes written inguiry to the
Contractor concerning the propriety of the markings, providing
the Contracter 20 days {or a shorter period cf not less than 5
days from the date of receipt of such 1inguiry by the
Contractor if the Contracting Officer determines, with
approval of the Head of the Contracting Activity, that there
. are exigencies justifying such shorter pericd) to respond; and

{ii} The Contractor fails to respond within the set
period lor a longer time approved by the Contracting Officer
for good cause shown), or the Contractor's response fails to
substantiate the propriety of the markings.

(2) The Contracting Officer shall consider the
Contractor's response, if any, and determine - whether the
markings shall be cancelled or ignored. The Contracting
Officer shall furnish written notice to the Contractor of the
determination, which shall be a final decision under the
Contract Disputes Act. . :

(3} The above procedures may be modified in accordance
with agency regulations implementing the Freedom of
Information Act (5 U.S.C., 552) if necessary to respond to a
request for data thereunder.

(f) Omitted or incorrect markings. (1) Data delivered to the
Government without any notice authorized by paragraph (d)
above, and without a copyright notice, shall be deemed to have
been furnished with wunlimited rights, and the Government
assumes no liability for the disclosure, use, or reproduction
cof such data. However, to the extent the data has not been
~disclosed without restriction outside the Government, the
Contractor may request, within 6 months (or a longer time
approved by the Contracting Officer for good cause shown)
after delivery of such data, permissicn to have notices placed
on gualifying data at the- Contractor's expense, and the

Contracting Officer may agree to do so if the Contractor --
- (i) Identifies the data to which the omitted notice is
to be applied; ' ' '

(ii) Demonstrates that the omission of the notice was
inadvertent;

' (iii) Establishes that the use of the proposed notice is
authorized; and

{iv) Acknowledges that the Government has no liability
with respect to the disclosure or use of any such data made
prior to the addition of the notice or resulting from the
omigssion of the notice,.

_ (2) The Contracting Officer may also (i) wnermit

correction, at the Contractor's expense, ¢f incorrect rnotices
if the Contractor identifies the data on which correction of
the notice is to be made and demonstrates that the correct
notice is authorized, or (ii) correct any incorrect notices.
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{g) Protection of limited-rights data and restricted

computer software. (1) When data other than that 1listed 1in
subdivisions (b)(1){i} and (iii)} above 1is specified tc be
delivered under this contract and such data qualifies as
either limited-rights data or restricted computer software the
Contractor, if it desires to continue protection cof such data,
shall - withhold such data and not furnish it to the Government

under this contract. As a condition to this withheclding the.

Contractor shall identify the data being withheld and furnish
form, fit, and function data in lieu thereof.

{(h) Subcontracting. The Contractor has the responsibility to
obtain from its subcontractors all data and rights therein
necessary to fulfill the Contractor's obligations to the
Government under this contract. If a subcontractor refuses to
accept terms affording the Government such rights, the
Contractor shall promptly bring such refusal to the attention
of the Contracting Officer and not proceed w1th subcontract
award without further authorization,

(i) Relationship to patents. Nothing conta1ned in this
clause "shall imply a 1license to the Government under any
patent or be construed as affecting the scope of any license
or other right otherwise granted to the Government,

{End of clause)

.18-52.227-81 Rights to Proposal Data (Technical).

As prescribed in 18-27.475-9, insert the following clause:

RIGHTS TC PROPOSAL DATA (TECHNICAL} (APRIL 1985)

Except for data contained on pages , it is agreed that"

as a condition of award of this contract, and notwithstanding
the conditions of any notice appearing thereon, the Government
shall have unlimited rights {(as defined in the "Rights 1in
Data" clause contained in this contract) in and to the
technical data contained 1in the proposal upon which this
contract is based.

(End of clause)

18-52.,227-82 Reports of Work. '
As prescribed at 18-27.475-10, insert the following clause:

REPORTS OF WORK (APRIL 1985)

(a) Monthly progress reports. The Contractor shall submit
separate monthly progress reperts of all work accomplished
during each month of contract performance. Reports shall be
in narrative form and brief and informal in content, Monthly

18~52.227-81 - CFR TITLE 48 CHAPTER 18

333



NFSD 85-3 (April 15, 1985) 18-52.227:2
SOLICITATION PROVISIONS AND CONTRACT CLAUSES

reports shall be submitted in ..... copies. Monthly reports
shall include-- '

(1) A gquantitative description of overall proaress

(2} an indication of any current problems which may impede
performance and proposed corrective action.

(3) A discussion of the work to be perfermed during the
next monthly reporting period.

{b) Quarterly proaress reports, The Contractor shall submit
separate Quarterly reports of all work accomplished during
each three-month period of contract performance. In addition
te factual data, these reports shall include a separate
analysis section which interprets . the results obtained,
recommends further action, and relates occurrences to the
ultimate objectives of the contract work. Sufficient diagrams,
sketches, curves, photographs, and drawings shall be included
to convey the  intended meaning, Quarterly reports shall be
submitted in ..... copies.

{c) Final report, The Contractor shall submit a final report
which documents and summarizes the results ¢of the entire
centract work, including recommendations and conclusions based
on the experience and results obtained. The final report shall
include takbles, = graphs, diagrams, curves, sketches,
photographs, and drawings in sufficient detail to
comprehensively explain the results achieved wunder the
contract. The final report shall be submitted in ..... copies.

{d) Submission., The quantities of reports specified in
paragrapns {a) tnrough (c¢) shall be submitted to the technical
monitor of the contract.

(End of clause)

Alternate I (APRIL 1985). If authorized under 18-27.475-10(b},
the following may be added to paragraph (d} of the clause:

In addition, a reproducible copy and a prlnted or reproduced
- copy shall be sent to--

NASA Scientific and Technical Information Facility
Attn: Accessioning Department

P.0. Box 8757

Baltimore/Washington International Airport, MD 21240

18-52.227-83 Technical Data Certification, Revision, and
Withholding of Payment.
AS prescribed in 1B-27,475-11, insert the following clause:

TECHNICAL
DATA CERTIFICATION, REVISION, AND W1THHOLDING
OF PAYMENT (APRIL 1585)

NASA/FAR SUPPLEMENT 18-52.227-83

334




18-52.227:28 (April 15, 1985) NFSD 85-3
SOLICITATION PROVISIONS AND CONTRACT CLAUSES

(a) Scope of clause. This clause shall apply to all
technical data (as defined in the Rights in Data--General
clause 1included 1in this contract) that has been specified in
this contract as being subject to this clause. It shall apply
to all such data delivered, or reguired to be delivered, at
any time during contract performance or within 3 years after
acceptance of all items (other than technical data) delivered
under this contract unless a different period - is set forth
herein. The Contracting Officer may release the Contractor
from all or part of the reguirements of this clause for
specifically identified technical data items at any time
during the period covered by this clause.

{b) Technical data certification. (1) All technical data
that is subject to this clause shall be accompanied by the
following certification upon delivery:

TECHNICAL DATA CERTIFICATION (APRIL 1985)

The Contractor, . hereby certifies that the
technical data delivered herewith under Government contract
No. {(and subcontract , if appropriate) is

complete, accurate, and complies with the requirements of the
contract concerning such technical data.

(BEnd of certification)

(2) The Government shall rely on the above certification in
accepting delivery of the technical data, and in consideration
thereof may, at any time during the period covered by this
clause, request correction of any deficiencies which, in its
opinion, are not in compliance with contract reguirements.
Unauthorized markings on data shall not be considered a
deficiency for the purpose of this clause, but will be treated
in accordance with paragraph {(e) of the Rights 1in Data--
General clause included in this contract.

(c) Technical data revision. The Contractor also agrees, at
the request of the Contracting Officer, to revise technical
data that 1is subject to this clause to reflect engineering
design changes made during the performance of this contract
and affecting. the form, fit, and function of any item (other
than technical data) delivered under this contract. The
Contractor will be compensated for any such revisions to the
technical data made pursuant to this paragraph. _

(d) Withholding of payment. (1) At any time before final
payment under this contract the Contracting Officer may, in
the Government's interest, withhold payment until a reserve
not exceeding $50,000 or 5% of the amount of this contract,

whichever 1is 1less, shall have been set aside if, in the

Contraciing Officer's opinion respecting any technical data
that is subject to this clause, the Contractor fails to --

18-52.227-83 . CFR TITLE 48 CHAPTER 18
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{i) Make timely delivery of such technical data as
regquired by this ceontract;

(ii) Provide the certification reguired by subparagraph
{b)(1l) above; )

(iii) Make the corrections regquired by subparagraph (b)(2)
above; or ' _

(iv) Make revisions reguested under paragraph (c) above.

{2} Such reserve or balance shall be withheld until the
Contracting Officer has determined that the Contractor has
delivered the data and/or has made the required corrections or
revisions, Withholding shall not be made if the failure to
make timely delivery, and/or the deficiencies relating to
delivered data, arose out cf causes beyond the control of the
Contractor and without the fault or negligence of the
Contracter.

(3) The Contracting Officer may decrease or increase the
sums withheld up to the sums authorized above. The amount
withheld under this paragraph shall be in addition to any
withholding under any other terms of this contract. The
withholding of any amount under this paragraph, or the
subsequent payment therecf, shall not be construed as a waiver
cf any Government rights. :

(End of clause)

-
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PARY 327—PATENTS, DATA, AND

COPYRIGHTS
Subpart $27.4—Technical Data and Subpart 927.4=Technicai Data and
Copyrights

927400 Scopwe of subpart.

927401 Definitions.

827 4:2 Acquisition and use of technical

ata,

927.402-1 General.

927.402-2 Policy,
B27.402-3 Procedures (supply. reaenrch
deveiopment. or demonltraiiun
coniracts}.

§27.403 Negotiations and devmions

Subpart 927.70—-Disciosure of Proponl
Intormation

827.7000 Disclosure outside Govemmem

§27.7001 Proposal information.

9277002 Treatment of proposal 1nformnlinn

9277003 Handling notice.

§27.7004 Identification of proprietary da ta in
proposals.

827.7004~1 Solicited proposals.

92770042 Solicitations.

§27.7004-3 Unaolicited proposals.

§27.7005 Required notice of right to requesl
patent waiver.

Authority: Section 644 of the Depar‘lmem of
Energy Organization Act, Pub. L. 95=81 (42,
U.S.C. 7254); and section 148 of the Atomic
Energy of 1954. as amended (42 U.S.C. 2168},

. Copyrights

927.400 Scope of subpart.

This subpart sets forth DOE’s pohcy.
pracedures, and instructions for contract
clauses with respect to the acquisiticn
and use of technical data and copyrights
in contracts or subcontracts entered -
into, with or for the benefit of the
Government.

927.401 Definitions.

“Technical data" means for the
purpose of this subpart, recorded
information, regardless of form or
characteristic, of a scientific or technical
nature. It may. for example, document
research, experimental, developmental,
demonstration. or engineering work or
be usabie or used to define a design or
process or to procure, produce, support, -
maintain, or operate material. The data
may be graphic or pictorial delineations
in media such as drawings or
photographs, text in specifications or
related performance or design type
documents, or computer software
{including computer programs. computer
software data bases, and computer
software documentation). Examples of
technical data include research and
engineering data, engineering drawings
and associated lists, specifications.
standards. process sheets, manuals,
technical reports, catalog item
identification, and related information.
Technical data. as used in this subpart,
do not include financial reports. cost -
snalyses, and other information
incidental to contract administration.

“Proprietary data” means for the
purpose of this subpart, technical data
which embody trade secrets developed
at private expensa, such as design
procedures or techniques, chemical
composition of materials, or
manufacturing methods, processes. or
treatments, including minor
modifications thereof, provided that
such data:

(1} Are not generally known or
available from other sources without
obligation concerning their '
confidentiality:

(2) Have not been made available by
the owner to others without obligation
concerning their confidentiality; and
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{3) Are not already available to the
Government without obligation
concerning their confidentiakity.

"Contract data" means for the
purpose of this subpart, technical data
first produced in the performance of the
contract, technical data which are
specified to be delivered under the
contract, technical data that may be
called for under the Additional
Technical Data Requirements clause of
the contract, if any, or technical data
actuaily delivered in connection with
the contract.

“Unlimited rights” means for the:
purpose of this subpart, rights 0 use,
duplicate or disclose technical data, in
whole or in part, in any manner and for
any purpose whalsoever, and to permit
others to do so. :

927.402 Acquisition and use of technical
data. :

927.402-1 Genaeral.

{a) The provisions herein pertain to
research, development, demonstration
and supply contracts. Special
considerations for contracts for the
operation, design. or construction of
Government-owned facilities are
covered by Subpart 970.27. Under DOE's
broad charter to perform research,
development, and demonstration work,
in both nuclear and nonnuclear fields,
and to meet the objectives stated in

927.402-2, DOE has extensive needs far -

technical data. The satisfaction of these
needs and the achievement of DOE's
objectives through a sound data policy
are found in the balancing of the needs
- and equitjes of the Government, its
contractors, and the general public.

(b) It is important to keep a clear
distinction: between contract
requirermnents for the delivery of
technical data on the one hand, and
rights in technical data on the other. The
legal rights which the Government
acquires in technical data in DOE
contracts (other than “facilities”
contracts) are set forth in the Rights in
Technical Data (long form) clause of

'952.227-75. However, this clause does
not oblain for the Government the
delivery of any data whatsoever. Rather,
known requirements for the technical
data to be delivered by the contractor
shall be set forth as part of the contract
{e.g. in the statement of work). The
Additional Technical Data
Requirements clause at 952.227-73 may
be used along with the clause at
952.227-75 o enahle the contracting
officer to require the contractor to
furnish additicnal technical data, the
requirement for which was not kuown at
the time of contracting. There is,
however, a built-in limitation on the

kind of technical data which a
contractor may be required to deliver
under either the contract statement of
work or the Additional Technical Data
Requirements clause. Thia limitation is
found in the withholding provision of
paragraph (e} of the Rights in Technical
Data (long form) clause of 952.227-75
which provides that the contractor need
not furnish “proprietary data." It is
specifically intended that the contractor
may withhold “proprietary data” even
though & requirement for technical data
specified in the statement of work or
called for pursuant to the Additional
Technical Data Requirements clause
would seemingly require the furnishing
of proprietary data. This withholding of
praprietary data is the primary means
by which the contractor may protect its
proprietary position.

{c) There are. however, two situations
where the Government, or its
representative, may need to have limited
access to a contractor’s proprietary
data.

(1} First, paragraph (f) of the Rights in
Technical Data (long form) clause gives
the contracting officer's representatives
the limited right to inspect at the

" contractor’s facility the contractor's

proprietary data which were withheld

from delivery under paragraph (e) of the -

clause for the purpose of verifying that
such data were properly withheld or to
evaluate work performance. In carrying
out the inspection, normally the
contracting officer's representative is a
DOE employee although he may be an
employee of a DOE contractor acting
under an agreement to treat in
confidence the proprietary data to be
inspected. However, where the
contractor whose data are to be
inspected demonstrates that there would
be a possible conflict of interest if the
inspection were made by such a
contractor employee, the contracting
officer’s representative may be limited

“to a DOE amployee. Paragraph {f) has a

built-in exclusion from theése ingpection
rights for “specific items of proprietary
data” when they are so specified in the
contract schedule. Such exclusions limit
even DOE's minimum rights of
evaluating contract work performance
and verifying that technical data
withheld by the contractor is proprietary
in fact, Such exclusions should be
sparingly used, and only in situations
where program personnel stipulate to
the fact that DOE has no need for access
to the specified items to be exciuded
from paragraph {f}, i.e., that the
nondisclosure and nonaccessibility will
not adversely affect the DOE program
involved. It should also be noted that
paragraph {f] permits exclusion of
“specific items” of proprietary data and,

accordingly. should not be used to
exclude classes of technical data or alil
technical data pertaining to specific
items or processes or classes of items or
processes.

{2) The second situation, where the
Government may have limited access to
a contractor's proprietary data, is
provided in optional paragraph (g) of the
Rights in Technical Data (long form)
clause at 852.227-75 Alternate 1. When
used, optional paragraph {g) provides
the Government the right to require the
contractor to furnish with limited rights
the proprietary data previously withheld
under paragraph (e). In this situation,
the limited rights in proprietary data and
the Government's obligation for limited
use and disclosure of such data as set
forth in the Rights in Technical Data
{long form) clause provides the means
by which the contractor protects its
proprietary position. Paragraph (g) will
be used only where it is determined by
DOE that for programmatic reasons
there is a need for the delivery of
proprietary data to the Government.
Where proprietary data is to be
delivered under paragraph (g) and
subparagraph (a) or (b) of the limited
rights legend is to be applied to the data.
the contractor may. if he can show the
possibility of a conflict of interest
regarding disclosure of such data to
other contracters, limit or modify
subparagraphs (a) or (b) as set forth in
927.402-3{e){2), to exclude or include
certain contractors.

{d} The contractor licensing provisions
of optional paragraph (h) at 952.227-75
Alternate II of the Rights in Technical
Data {long form) clause enabie DOE to
require limited licenses in proprietary
contract data to be granted to the
CGovernment and responsible parties in
cettain circumstances. Such a license
may parallel or supplement the license
obtained in background patents under
the provisions of paragraph (k) of the
Patent Rights clause of 41 CFR 9-9.107-
5{a). Paragraph (h) is normally to be
included in contracts for research,
development or demonstration where it
is deemed by DOE that the limited
license afforded therein is necessary to
ensure widespread commercial use or
practical utilization of a subject of the
contract. As explained in 927.402-3(e)(3).
paregraph (h) provides that upon
request by DOE, the contractor will
grant 1o the Government and
responsible third parties a license in
proprietary data only where such data
in the form of results obtained by its
use, i.e., esseiitial equipment, articles,
products, and the like which were the
subject of the coniract. are not
otherwise available, or cannot be made
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available in a reasonable time as set
forth in paragraph (h}.

(e)(1) It is the responsibility of prime
contractors and higher tier
subcontractors, in meeting their
-obligations with tespect to contract
data. to ohtain from their subcontractors
the rights in, access to, and delivery of
such data on behalf of the Government.
Accordingly, subject to the policy set
forth in these regulations, and subject to
" the approval of the contracting officer
where required, selection of appropriate
technical data provisions for -
subcontracts is the responsibility of the
prime contractor or higher-tier
subcontractor. In many but not all
instances, inclusion in a subcontract of
the Rights in Technical Data (long form)
clause of 852.227-75 will guffice to -
obtain for the benefit of the Government
the rights in and, if appropriate, access
to technical data. Access by DOE 1o
technical data, i.e., the inspection rights
afforded in paragraph (f} of the Rights in
Technical Data (long form} clause at
952.227-75 normally should be obtained
only in firsi-tier subcontracts having as
a purpose the conduct of research,
development, or demonstration work or
the furnishing of supplies for which
there are substantial technical data
requirements as reflected in the prime
contract. If a subcontractor refuses to
accept technical data provisions
affording rights in and access to
technical data on behaif of the
Government, the contractor shall so
inform the Contracting Officer in writing
and not proceed with the subcontract
without written authorization of the
Contracting Officer. In prime contracts
{or higher-tier subcontracts) which
contain the Additional Technical Data
Requirements clause, it is the further
responsibility of the contractor {or
higher-tier subcontractor) to determine
whether inclusion of such clause in a
subcontract is required to satisfy
technical data requirements of the prime
contract {or higher-tier subcontract].

(2) As is the case for DOE in its
determination of technical data
requirements, the Additional Technical
Data at 952,227-73 Requirements clause
should not be used at any
subcontracting tier where the technical
data requirements are fully known, and
normally the clause will be used enly in
subcontracts having as a purpose the
conduct of research, development, or.
demonstration. Prime contractors and
higher-tier subcontractors shall not use
their power to award subcontracis as
ecanomic leverage to inequitably
acquire rights in the subcontractor's
proprietary data for their private use,
and they shall not acquire rights on

behalf of the Government to proprietary
data for standard commercial items
uniess reguired by the prime contract.
(f} Related to the acquisition and use
of technical data are the contractor's
rights in contract dala as well as
technical data furnigshed to the
contractor by DOE or its contractors.

- These rights are set forth in paragraph

{b)(2) of each Rights in Technical Data
clause and provide that the contractor
may, subject to patent, security and
other provisions of the contract, use for
its private purposes contract data it first
produces in the performance. of the
contract, provided that the contractor
has met its data requirements [e.g.,
delivery of data in form of progress or
status reports specified to be delivered)
as of the date of the private use of such
data. It is not necessary that a final
report be submitied in order to privately
use data if all required progress and
interim reports and other technical data
then due have been delivered.
Paragraph (b)(2) further provides that
technical or other data received by the
contractor i the performance of the
contract must be held in confidence by
the contractor in accordance with

_ restrictions accompanying the data.

(g} An additional clause described
further at 927.402-3(f), the text of which
is found at 952.227-76 entitled Rights in
Data—Special Works, is to be used in
place of or in addition to the Rights in
Technical Data (long form) clause in
contracts where a purpose of the
centract is the production of
copyrightable material, a substantial
portion of which is to be first produced

" in the performance of the contract, such

as motion pictures, television
recordings, books, histories, etc. Where,
during contract negotiations, it may be
determined to purchase, ie., :
“specifically acquire,” unlimited rights
in technical data, or to lease or obtain a
license therein, or to obtain rights in
existing data, an appropriate clause
therefor should be obtained from patent
counsel. In situations where technical

" data including computer software are to

be leased or licensed, the terms of any
agreement restricting the Government's
rights will be included in the contract as
either a special clause or an agreement
annexed thereto. Another clause, the

- Rights in Technical Data (shert form)

clause further described at 927.402-3(g),

- the text of which is found at 952,227-77,

is provided for use in research contracts
with educational institutions and
consultants. Such contracts may, for
example, include those gor-conducting
sympasia, training, or education, or
ather contracts not involving possible
use of proprietary data.

{h} In contracts involving access to
certain categories of DOE-owned
restricted data, as set forth in 10°'CFR
Part 725, DOE has reserved the right 10
receive reasonable compensation for the
use of its inventions and discoveries,
including its related data and
technology. Accordingly. in contracts
where access to such restricted data is

. to be provided to contractors, the

following parenthetical phrase shall be
inserted after “‘contract data” in
paragraph (b)(2)(ii} of the clause at
952.227-75, after “technical data” in

paragraph (b}{2) of the clause at 952.227-

77, or after “technical data" in
paragraph (b)(2)(ii) of the clause at
952.227-78 as appropriate: "[except
Restricted Data in category C-24, 10

.CFR Part 725. in which DOE has
. reserved the right to receive reasonable

compensation far the use of its
inventions and discoveries, including
related data and technology).” In
addition, there are other types of
contract situations (e.g.. no cost
contracts for studies or evaluation)
wherein the contractor is given access to
restricted data. In such contract
situations, limitations on the use of such
data may be appropriate.

927.402-2 Policy. '

The technical data policy is.directed
toward achieving the following
objectives:

{a) Making the benefits of the energy
research, development and

demonstration programs of DOE widely
available to the public in the shortest

. practicabie time;

(b) Promoting the commerciai
utilization of the technology developed
under DOE programs;

(¢) Encouraging participation by
private persons in DOE energy research.
development, and demonstration
programs; and

{d) Fostering competition and
preventing undue market concentration
or the creation or maintenance of other
situations inconsistent with the antitrust
laws.

927.402-3 - Procedures (supply, research,

~ development, or demonstration contracts),

(a) Known reguirements for technical
data. Technical data requirements are
determined in relaticon to the intended
use of the data which in turn depends
upon the intended use of the contract
end item. In many contracts for
research, the end item may often be 2
technical report or series of such
reports, while in contracts beyond
research. the subject of the contract may
be a feasibility model, an engineering or
advance development model. or a
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prototype. The extent to which required
technical data may be needed often
depends an the level of maturity of
design and perfection of the end item,
and for a demonstration plant or
prototype. may include data pertaining
to performance, operationdl and
environmental testing, repair,
mainienance, operation, quality

. asgurance, detailed design, Jogistics,
training. etc. Known technical data
requirements shall be programmatically
ascertained prior to contracting and
shall be included in requests for

" proposals or disclosed during contract
negotiations for incorporation as data
requirements in the coniract statement
of work. :

{b) Additional requirements for
technical data. In contracts for research,
development, or demonstration, it is not
normally possible ot appropriate for the
Government to ascertain ail actual
needs for technical data in advance of
coniracting. Accordingly, the Additional
Technical Data Requirements:clauge at
952.227-73, shall normally be used in
such contracts (and, if appropriate, in
subcontracts) to enable the ordering of
technical data as the actual need and
requirement therefor becomes known
during the course of the contract. If ail
technical data requirements are known
in advance of contracting and are set
forth in the contract statement of work,
this clause need not be used. The
Additional Technical Data
Requirements clause should not
normally be used in supply contracts
because the required technical data
therefor are ordinarily known in
advance and thus are specified in the
contract statement of work or .
specification. When the Additional

. Technical Data Requirements clause is
used, the Rights in Technical Data-Long
Form clause at 952.227-75 shall also be
used.

{c} Clause text, The text of the
Additional Technical Data
Requirements clause is found at 952.227-
73.

(d} Proposols. (1) The policy and

procedures for treatment of propusal

- information are set forth in FAR 15413

for solicited proposals, in FAR 15.509 for

unsolicited proposals. and 927.70.

{2) Solicited proposals are to be
handled in accordance with the
procedures of FAR 15.413-2. Evaluation
of such proposals outside the
Government is authorized in accordance
with the procedures of FAR 15.413-2(f)
and paragraph [d)(4) below. In order to
acsure that solicited proposals are
properly handled, the handling notice of
FAR 15.413-2(e)} shal! be affixed to a
cover sheet attached to each proposal
upon receipt by DOE. Use of the notice

neither alters any obligation of the
Government, nor diminishes any rights
in the Government! {0 use or disclose the
information.

(3) Unsolicited proposals are to be
handled in accordance with FAR 15.500.
Qutside evaluations of such proposals
are authorized in accordance with the

~ procedures of 925.7000.

{4) It is DOE policy to have proposals
evaluated by the most competent
persons available in Government, In

. addition, DOE may meet its evaluation

needs by having preposals reviewed by
evaluaiors and contractor organizations
operating or managing government-
owned facilities, Where it is determined
{0 evaiuate a proposal outside the
Government, such as by consultants,
grantees and contractors including those
who operate or manage Government-
owned facilities, the agreement of
927.7000 or an equivalent arrangement
for the treatment of the proposal shall
he obtained from the outside evaluator
before DOE furnishes a copy of the
proposai to such person, In addition,
care should be taken that the required
handling notice is affixed to a cover
sheet aitached to the proposal before it
is disclosed to the evaluator.

{5) Should a contract be awarded

based on a proposal, it is DOE policy, in

consideration of the award, to abtain
unlimited rights for the Government in
the technical data contained in the
proposal unless the prospective
contractor marks those portions of the
technical information which it asserts as
“proprietary data”, or specifies those
portions of such technical data which
are not directly related to or will not be
utilized in the work to be funded under
the contract. “Proprietary data” is
defined in 927.401{b). A proposer who
receives a contract award shall mark
the data identified as proprietary by
specifying the appropriate page numbers
to be inserted in the Rights to Proposal
Data clause of 952.227-82, which clause
shall be inserted in the contract. Subject
to the concurrence of the contracting
officer, information unrelated to the
contract may be deleted from the
proposal by the contractor. The
responsibility, however, of identifying
technical data as proprietary or deleting
it as unrelated, rests with the
prospective contractor.

(e) Rights in technical data. (1) The
Rights in Technical Data (long form}
clause set forth at 952.227-75 shall be
used in all contracts having as a purpose
the conduct of research. development. or
demonstration, or in contracts for
supplies, orin any ather contract where
technical data are expected to be first
produced under the contract, where
technical dala are specified to be

delivered in the contract, or where the
contract contains the Additional
Technical Data Requirements clause.
Accordingly. all such contracts shail
conlain the Rights in Technical Data
{long form) clause at 927.227-75, except
as noted in 970.2702 and 927.402-3 (f)
and {g] and except contracts for
standard commercial off-the-sheif
supplies where technical dala such as
operating or repair manuals are
routinely furnished with the supplies.
(2) Optional paragraph-Limited Rights
in Proprietary Data. In research,
development, or demonstration
contracts, and supply contracts where it
is determined that delivery of
proprietary data is necessary with
limited rights in the Government, the
Rights in Technical Data {long form)
clause at 952.227-75 shall be
supplemented by the additionai
paragraph (g) set forth at Alternate [ to
the clause. It should be noted that this
paragraph does not entitle the
contractor to place a limited rights
legend on any technical data furnished
to the Government under paragraph (g}
unless the contracting officer requests in
writing delivery of identified technical
data previously withheld under
paragraph (&) of the Rights in Technical
Data clause. Paragraph (g) provides that

- proprielary data may be specified in the

contract as being excluded from the
delivery requirements of paragraph (e].
Alternatively, the limited rights legend
specified in Alternate I may be made
applicable to only those ciasses of
proprietary data determined as being
necessary for delivery with limited
rights. In addition. when furnishing
proprietary data with the limited rights
legend, subparagraphs {a), (b} and (¢}
thereunder may be modified as follows.
When proprietary data is to be
furnished only {or evaluation,
subparagraph (a) of the limited rights
legend shall be used, and subparagraphs
{b) and (c), if otherwise inapplicable,
may be deleted. When there is a
programmatic requirements that
proprietary data be disclosed to other
DOE contractors only for information or
use in connection with work performed
under their contracts, subparagraph (b}
of the limited rights legend shall be
used, and subparagraphs (a} and (c} may
be deleted if otherwise inapplicable. in
either of the foregoing examples, the
contractor may, if it can show the
possibility of a conflict of interest
because of disclosure of such data to
certain contractors or evaluators,
exclude such contractors or evaluators
from subparagraphs (a) or {b). If the
data is required solely for emergency
repair or overhaul, subparagraph (c) of
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the limited rights legend shall be
retained, and subparagraphs (a) and {b)
may be deleted, unless otherwise
applicable. In the event it is determined
that all of the subparagraphs (a}, (b} and .
(c} of the limited rights legend are to be
deleted, the word *'none” shall be
inserted in the legend after the colon(:).
{3) Optional paragraph-Contractor
Licensing. In many contracting
gituations the achievement of DOE's .
objectives would be frustrated if the
Government, at the time of contracting,
did not obtain on behalf of responsible
- third parties and itself limited license
rights in and to proprietary contract
data. Where, for example. the contractor
is required to license background
patents, consideration should be given
to securing co-extensive license rights to
the Government and responsible third
parties at reasonable royalties, and
under appropriate restrictions, for
contract data which are proprietary data
in order to practice the technology
which is a subject of the contract, When
such a license right is deemed
necessary, the Rights in Technical Data
{long form) clause at 952,227-75 should
be supplemented by the addition of
paragraph (h) at 952.227-75 Alternate I
Paragraph (h) will normally be sufficient
to cover proprietary coniract data for
items and processes that were used in
the contract and are necessary in order
te insure widespread commercial use of
a subject of the contract. The expression
“subject of the contract” is intended to
limit the licensing required in paragraph
(h) below to the fields of technology
specifically contemplated in the contract
effort and may be replaced by a more
specific statement of the fields of
technology intended to be covered in the
manner described in 41 CFR 9-9.107-
5(b)({9) pertaining to “Background
Patents.” Where, however, proprietary

contract data cover the main purpose or .

basic technology of the research,
development, or demonstration effort of
the contract, rather than
subcomponents, products or processes
which are ancillary to the contract
effort, the limitations set forth in
subparagraphs (h) {1}-(4} should be
madified or deleted. Paragraph (h}
further provides that technical data may
be specified in the contract as being
excluded from or not subject to the
licensing requirements thereof. This
exclusion can be impilemented by
limiting the applicability of the
pravisions of paragraph (h) to anly those
classes or categories of proprietary data
determined as being essential for
licensing. Although contractoer licensing
may be required under paragraph (hj},
the final resolution of questions

regarding the scope of such licenses, the
terms thereof, including provions for
confidentiality and reasonable royalties,
is then left to the negotiation of the
parties with resolution of the issues
being made, if necessary. by a court of
competent jurisdiction.

{I) Rights in Data—Special Works. (1)
The clause set forth in 952.227-76 shall
be used in all contracts where the
principal purpose or a task of the
contract is the production of
copyrightable works, even through such
waorks may incorporate uncopyrighted
material or material previously
copyrighted by the contractor or others.
Such contracts include those:

(i) Primarily for production of motion .
picture or television recordings or
scripts, musical compositions or
arrangements, sound tracks or
recordings, translations, adaptations,
and the like;

-{ii) For books, compilations, surveys.
histories, or technology information
pamphlets;

(iii} For works pertaining to
management studies, support services,

- training, career guidance, or similar

functions of DOE: and _

(iv} For works pertaining to guidance
or instruction of DOE officials or
employees in the discharge of official
duties.

{2) The Rights in Data—Special Warks
clause at 952,227-76 should be modified
with the assistance of Patent Counsel
where the contract calls for the editing,
tratislation, addition, or other
modification of the subject matter of an
existing work. :

{@) Rights in Technical Data (short
form). The clause set forth in 952.227-77
may be used in contracts for basic
research including grants, special
research contracts with educational
institutions, contracts with consultants,
contracts for symposia, or for the
conduct of training and educational
programs, and in other contracts of a
similar nature. This clause shall not be
used in any contract where proprietary
information of the contractor may be
utilized in the performance of work
under the contract: in such instances the
Additional Technical Date
Requirements clause of 952.227-73 and
the Rights in Technical Data (long form)
clause of 852.227-75 shall be used. The
short form clause of this section shall
not be used in situations involving long-
term consultancy arrangements for work
in DOE programs providing
opportunities for specialized work
experience at DOE-awned facilities for
scientific, engineering, and other
employees of private firms and

institutions engaged in civilian
applications of atomic energy.

927.403 Negotistions and deviations,

Contracting officers shall contact the
Patent Counsel assisting their
contracting activity, or the Assistant
General Counsel for Patents, for
assistance to the contracting officer in
selecting, negotiating, or approving
appropriate data and copyright clauses
in accordance with the procedures as
set forth in 927.402 and 970.27. In
particular, advice of Patent Counsel
should be obtained regarding the
appropriateness or modification of
optional paragraphs (g) and (h) of the
Rights in Technical Data (long form)
clanse, the exclusion of specific items of
proprietary data from paragraph (f} in
said clause, and the exclusion of the
Additional Technical Data '
Requirements clause of 952.227-73.

Subpart 927.70--Disciosure of
Preposal Information

927.7000 Disclosure ytside Government.

(2] It is DOE policy to have propesals
evaluated by the most competent
persans available in the Goverment. In
addition, DOE may meet its evaluation
needs by having proposals reviewed by
evailuators and contractor organizations
operating or managing government-
owned facilities. Qutside evaluations
may be made provided the requirements
in {b) and (c) below are met. A decision
to employ outside evaluators shall take
into consideration requirements for
avoidance of crganizational conflicts of
interest set forth in 909.5 and the
competitive relationship, if any. between
the proposer and the outside evaluator.

(b) Decisions to evaluate proposals
outside the government shall be made
only by the Source Selection Official
with the concurrence of the Procurement
Execuytive. Headquarters, for all source
evaluation board acqguisitions, or by the
Senior Program Cffical or designee with
the concurrence of the HCA or his
designee for other acquisitions. If the
proposal under consideration expressly
indicates that only Government
evaluation is. authorized and evaluation
outside the Government is neverthless
desired. the proposer shall be advised
that DOE may be unable to give full
consideration to the proposal unless the
proposer consents in writing to having
the proposal evaluated outside the
Government.

(¢) Where it is determined to evaluate .
a proposal outside the Government,
such as by consultants. grantees or
contractors including those who grant or
manage Government-owned facilities
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the following agreement or an
equivalent arrangement for the
treatment of the proposal shail be
obtained from the ousside evaluator
before DOE furnishes a copy of the
proposal to such person. In addition,
care should be taken that the handling

notice required by 927.7003 is affixed to '

& cover sheet attached to the proposal
before it is disclosed to the evaluator.

Agresment
Conditions for Evaluating Proposal

Whenever DOE furnishes a proposal for
evaluation, 1 the recipient agree 1o use the
information contained in the proposal only
for DOE evaluation purposes and to treat the
information obtained in confidence. This
requirement does not-apply te information
obtained from any source, including the
proposer. without restriction. Any notice or
restriction placed on the proposal by either .
DOE ot the originator of the proposal shall be
conspicuously affixed to any reproduction or
abstract thereof and its provisions strictly
complied with. Upon completion of the
evaluation, it is agreed all copies of the
proposal and abstracts, if any. shall be
returned to the DOE office which initially

furnished the proposal for evaluation. Unless

authorized by the conracting officer, it is
agreed the recipient shall not contact the
originator of the proposal concerning any
‘aspect of its contents,

Recipient:
Date:

927.70601 Proposal information.

Information contained in proposals
will be used only for evaluation
purposes except to the extent such
information is generally available to the
public. i§ already the property of the
Government, or the Government already
has unrestricted use rights, or is or has
been made available to the Government
from any source, including the proposer
or offeror, without restriction. The term
“proposal.” as used in this section,
includes responses to program
opportunity notices (PONs), program
research and development
announcements (PRDAs} and
solicitations of a similar nature, in
addition to requests for proposals {RFPs)
and unsolicited proposals, As a practical
matter, DOE cannot assume any
responsibility for disclosure or use of
any such information unless it is
identified by the proposer or offeror in
accordance with this section. Unless a
solicitation specifies otherwise, DOE
will not refuse to consider a solicited
propasal or an unsolicited proposal
merely because the proposal ia
restrictively marked.

927.7002 Treatment ¥ proposal
information,

{(a) A proposal may include technical
data and other data, including trade
secrets and/or privileged or confidential

commercial or financial information
which the offeror does not want
disclosed io the public or used by the
Government for eny purpose other than
proposal evaluation. To protect such
data the offeror should specifically
identify each page including each line or
paragraph thereof containing the data to
be protected and mark the cover sheet
of the proposal with the notice set forth
at FAR 52.215-12, as prescribed at FAR
15.407(c){8) for solicited proposals or
FAR 15.509 for unsolicited proposals.
Solicitation documents shail include
instructions to proposers to mark their
proposals in the prescribed manner.

(b} A reference to that notice on a
proposal cover sheet shall be placed on
each page to which the notice applies.
Data. or abstracts of data, marked with
that notice will be retained in
confidence and used by the DOE or its
designated representative(s) including
Government contractors and
consultants, as set forth in paragraph (c}
helow solely for the purpose of
evaluating the proposal. The data so
marked will nat otherwise be disciosed
or used without the proposet's prior
written permission except to the extent
provided in eny resulting contract, or to
the extent required by law. Offerors
should be made aware.of the provisions
of paragraph (¢) below if they desire to
modify the notice at FAR 52.215~12 or
otherwise seek to limit the evaluation to
the Government only. The restriction
contained in the notice does not limit
the Government's right to use or
disclose any data contained in the
proposal if it is obtainable from any
source, including the offeror, without
restriction. Although it is the policy of

- the DOE to treat all proposals as

confidential, the Government assumes
no liability for disclosure or use of
unmarked data and may use or disclose
such data for any purpose. See FAR
15.1001(b] regarding disclosure to other
offerors,

{c) Should a contract be awarded

~based on a proposal, it is DOE policy. in

consideration of the award, to obtain
unlimited rights for the Government in
the technical data contained in the
proposal unless the prospective
coniractor marks those portions of the
technical information which he asserts
"proprietary data,” or specifies those
portions-of such technical data which
are not directly related to or will not be
utilized in the work to be funded under
the contract. "Proprietary data” is
defined in 927.401. An offeror who
receives a contract award shall mark
the data identified as proprietary by
specifying the appropriate page numbers
to be inserted in the Rights to Proposal
Data clause of 852.227-82, which clause

shall be inserted in the contract. Subject
to the concurrence of the contracting
officer, information unrelated to the
contract may be deleted from the
proposal by the contractor. The
responsibility, however, of ideritifying
technical data as proprietary or deleting
it as unrelated, rests with the
prospective contractor.

{d} The clause at 952.227-82 shall be
included in any contract which resulted
from a proposal that was the basis of
negotiation and award of the contract.
This clause is intended to apply only to
technical data and not to other data
such as privileged or confidential
commercial or financial information.

927.7003 Handiing notice.

In order that proposals may be
handled in confidence consistent with
the policies set forth in this section and
pursuant to 927.402-3(d}(2), the notice &t
FAR 15.413-2(e} for solicited proposals
and FAR 15.509(d) for unsolicited
proposals shall be affixed to a cover
sheet attached to each proposal upon
receipt by DOE. Use of the notice
neither alters any obligation of the
Government, nor diminishes any rights
int the Government to use or disclose
data or information.

927.7004 identification of proprietary data
In propsais.

927.7004=1 Solicited proposais.

Even though the statement of work
contained in a solicitation sets forth the
known requirements for technical data.

" i.e., technical data which will be

specified to be delivered, there is no
assurance that the contractor will
deliver all of this data because
paragraph {e} of the Rights in Technical
Data (long form) clause at 952.227-75
petmits the contracior to withhold
proprietary data from delivery. In order
to ascertain the technical data the
proposer intends to withhold as
proprietary data, and as an aid in
determining whether to include the
provision for limited rights in
proprietary data set forth in optional
paragraph {g) of the Rights in Technical
Data (long form) clause, the provision
set forth in 952.227-83 shall be included
in the solicitation. This provision
explains that solicilations wiil include
DOE's known reguirements for technical
data, and that the proposer must submit
a list identifying to the best of its
knowiedge which of this data will be
withheld as proprietary data, or state
that no technical data will be withheld.
The submission of such a list does not
constitute a stipulation or determination
by the Government that the data
identified therein are in fact proprietary.
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In addition. the provision to be included
in the solicitation refers to the
Additionsl Technical Data
Requirements clause at 952.227-73, as
being inciuded in the proposed contract
where, due 1o programmatic
consideralions, it is contemplated that
eli of the requirements for technical data
will not be known at the time of
contracting. When a proposer
specifically identifies the proprietary
data 1o be withheld, the contracting
officer shall determine as advised by the
appropriate program manager, whether:

{a} the Government needs limited
rights in the proprietary data, in which
case the optional paragraph (g} will be
included in the Rights in Technical Data
{long form) clause;

{b) the Government needs to reguire
the contractor to license proprietary
data to the Government and responsible
third parties, in which case optional
paragraph (h} will be included in the
Rights in Technical Data {long form)
clause: ard

{c) the Government needs unlimited
rights in the proprietary data, in which
case negotiations may be held to
purchase or gbiain a suitable license to
the proprietary data.

927.7004-2 Solicitations.

The provision at 852.227-83 shall
normally be included in solicitations
which may result in contracts calling for
research, development. ar
demonstration work or sclicitations for
supplies in which delivery of required
technical data is contemplated.

927.7004~3 Unsolicited proposais.

The contracting officer, during
contract negotialions, shall identify
technical data which will be required to
be furnished under the contract. The
proposer shall be required to submit a
list identifying, to the best of his
knowledge, which of this data will be
withheld as proprietary under paragraph

(e} of the Rights in Technical Data (long

form} clause, or to state that no
technical data will be withheld. The
centracting officer shall then make the
determinations. in the same manner as

_ set forth in 927.7004-1 for solicited
proposals, pertaining to the proprietary -
data identified to be withheid.
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$52.208-70 Printing.

Title 44, United States Code, “Public
Printing-and Documents,” establishes
policies regarding public printing and
documents within the Federal
Government, It provides that public
printing will be accomplished by the.
Government Printing Office, its regional
offices or authorized deparimental
printing plants. It provides a limited
exemption for contractors. Requirements
exceeding that limitation are to be
accomplished utilizing Government
resources. To facilitate this, contracting
officers shall furnish the necessary
forms and instructions to contractors, as
called for by DOE Order 1340.1, and
include the following clause in all
contracts:

Printing (Apr 1984)

The contractor shall not engage in. nor
subcontract for, any printing (as that term is
defined in Title I of the U.8. Government
Printing and Binding Regulations in effect on
the effective date of this contract} in
connection with the performance of work
under this contract. Provided. however. that
performance of a requirement under this
contract invelving the duplication of less than
5,000 copies of a single unit, or no more than
25,000 units in the aggregate of multiple units,
will not be deemed to be printing. A unit is
defined as one sheet, size 8% by 11 inches
one side only. one color. A requirement is
defined as a single publication ducument.

(1) The term “printing"” includes the
following prncesses: composition, plate
making, presswork, binding. microfarm
publishing, or the end items produced by such
processes.

(2) If fulfillment of the contract will
necessitate reproduction in excess of the
limits set forth above, the contractor shall
notify the contracting officer in writing and
obtain the contracting officer’s approval prior
to acquiring on DOE's behalf production.
acquisition, and dissemination of printed
malter. Such printing must be obtained from
the Government Printing Office (GPO). a
contract source designated by GPO or a Jeint
Committee on Printing authorized federal
printing piant.

(3) Printing services not obtained in
compliance with this guidance will result in
the cost of such printing being disallowed.

(4) The Contractor will include in each of
his subcontracts hereunder a provision
substantially the same as this clause
including this paragraph (4).

952.209 Clauses reiated to contractor's
qualifications.

$52.209-70 Organizational conflicts of
Iinterest—disciosure or representation.

Use the following solicitation
provision under the circumstances
described at 909.570.

Organizational Conflicts of Interest
Disclosure or Representation (Apr 1984)

It is Department of Energy poiicy to avoid
situations which place an offeror in a position
where its judgment may be biased because of
any past, present, or currently planned
interest, financial or atherwise. the offeror
may have which relates to the work to be
perfarmed pursuant to this salicitation or
where the offeror's performance of such work
may provide it with an unfair competitive
advantage, (As used herein. “offeror” means
the proposer or any of its affiliates or
propased consuliants or subcontractors of
any tier.} Therefore:

{a) The offeror shall provide a statement
which describes in a concise manner all
relevant facts concerning any past, present or
currently planned interest (financial,
contractural. organizational. or otherwise)
relating to the work 1o be performed
hereunder and bearing on whether the offeror
has a possible organizational conilict of
interest with respect to {1) being able to
render impartial, technically sound, and
objective assistance or advice. or {2) being
given an unfair competitive advantage. The
offeror may also provide relevant facts that
show how ils organizational structure and/or

. management systems limit its knowledge of

possible arganizational conflicts of interest
relating to other divisions or sections of the
organization and how that structure or
system would avaid or mitigate such
organizationai conflict.

[b} In the absence of any relevant interests
referred to above, the offeror shall submit a
statement certifying that 1o its best
knowledge and belisf no such facts exist
relevant to possible organizational conflicts
of interest. Proposed consuitants and
subcontractors are responsible for submitting
information and may submit it directly to the
contracting officer.
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(c) The Department will review the
statement submitted and may require
additional relevant information from the
offeror. All such information, and any other
relevant information known to the
Departiment, will be used to determine
whether an award to the offeror may create
an organizational conflict of interest is found
to exist. the Department may {1} impose
appropriate conditions which avoid such
conflict, (2) disqualify the offeror. or (3)
determine that it is otherwise in the best
interest of the United States to contract with
the offeror by including appropriate
conditions mitigating such conflict in the
contract awarded,

{d) The refusal to provide the disclosure or
representation and any additional
information as required shall result in
disqualification of the offeror for award. The
nondiscicsure or misrepresentation of any
relevant interest may also result in the
digqualification of the offeror for award, or if
such nondisciosure or misrepreseniation is
discovered after award, the resulting contract
may be terminated for default. The offeror
may aiso be disqualified from subsequent
related Department contracis, and be subject
to such other remedial action as may be
permitted or provided by law or in the
resulting contract. The attention of the offeror
in complying with this provision is directed to
18 U.58.C. 1001,

{e) Depending on the nature of the contract
activities, the offeror may. because of
possible organizational conilicts of interest,
propose to exclude specific kinds of work
from the statement, unless the solicitation
specifically prohibita such exclusion. Any
such proposed exclusion by an offeror shall
he considered by the Department in the
evaluation of proposals, and if the
Department considers the proposed exciuded
work to be an essential or integral part of the
required work, the proposal may be rejected
as unacceptable,

(f} No award shall be made until the
disclasure or representation has been
evaluated by the Government. Failure to
provide the disclosure or representation will
be deemed to be a minor informality {(FAR
14.405) and the offerar or contractor shail be
required to promptly correct the omission,

952.209-71 Organizational conflicts of
interest—general.

Insert the following contract clause
under the circumstances described at
909.570.

Organizationsl Canflicts of InterestGeneral
(Apr 1584)

{a} The contractor warranis that, to the
best of his knowledge and belief, and except
as otherwise disclosed, thers are no relevant
facts which couid give rise to organizational
conflicts of interest, as defined in 909.570 or
that the contractor has disclosed all relevant
information.

(b) The contractor agrees that, if after
award. an organizational conflict of intereat
with respect 1o this contract is discovered, an
immediate and full disclosure in vriting shall
be made to the Contracting Officer which
shall inciude a description of the action
which the contractor has taken or proposes to

take to avoid or mitigate such conflicts, The
Department may, however, terminate the
contract for its convenience il it deems such
termination to be in the best interest of the
Government.

() In the event that the coniractor was
aware of an organizational conflict of interest
prior to the award of this contract and did not
disclose the conflict to the contracting officer,
the Government may terminate the contract
for default,

(d) The provisions of this clause shall he
included in all subcontracts for work to be
performed similar to the service provided by
the prime contractor, and the terms
“contract,” “contracior.” and “coniracting
officer” modified appropriately to preserve
the Government's rights.

{e) Prior to a contract modification when
the statement of work is modified 1o add new
work, the period of performance is
significantly increased, or the parties to the
contract are changed, the Department wiil
reguest and the contractor is required to
submit either an organizationa! conflict of

"interest disclosure or representation or an

update of the previcusly submitted disclosure
or representation.

952.209-72 Organizational conflicts of
interest-~spacial cliause,

Insert the following contract clause
under the circumstance described at
908.570.

Organizational Conflicts of Interest—Special
Clause {Apr 1884)

{8) Purpose. The primary purpose of this
clause is to aid in ensuring that the contractor
(1] is not biased because of its past, present,
or currently planned interests (financial,
contractual, erganizationai. or otherwise)
which relate to the work under this contract,
and (2) does not obtain any unfair
competitive advantage over other parties by
virtue of its performance of this contract.

(b} Scope. The restrictions described herein
shall apply to performance or participation
by the contracter and any of its affiliates or
their successors in interest (hereinafter
collectively referred to as “contractor”) in the
activities covered by this clause as & prime
contractor, subcontractor, cosponsor. joint
venturer, consultant, or in any similar
capacity.

(3) Technical consulting and management
Support services.

(i) The contractor shall be ineligible to
participate in any capacity in Department
contracts, subcontracts, or proposals therefor
(solicited or unsolicited) which stem directly
from the contractar's performance of werk
under this contract. Furthermore, unless so
directed in writing by the coniracting officer,
the Confractor shall not perform any
technical consulting or management support
services work under this contract on any of
its products or services or the products or
services of another firm if the contractor is or
has been substantially invelved in their
development or marketing. Nothing in this
subparagraph shall preciude the contractor
from competing for follow-on contracts for
technical consulting and management support
services.

(i1} If the contractor under this contract
prepares a complete or essentially complete

statement of work or specifications to be
used in competitive acquisitions, the
contractor shall be ineligible to perform or
participate in any capacity in any contractual
effort which is based on such statement of
work or specifications. The contractor shall
not incorporate its products or services in
such statement of work or specifications
unless so directed in writing by the
contracting officer, in which case the
restriction in this subparagraph shall not
apply.

(iii) Nothing in this paragraph shall
preclude the contractor from offering or
selling its standard commercial items to the
Government.

(2} Access to and use of information.

(i) If the contractor, in the performance of
this contract, obtains access to information,
such as Department plans, pelicies. reports,
studies, financial plans, internal data
protected by the Privacy Act of 1974 {Pub. L.
93-579), or data which has not been released
or ctherwise made availabie to the public, the
contractor agrees that without prior written
approval of the contracting pfficer it shall not:
(2) use such information for any private
purpose unless the information has been
released or otherwise made available 1o the
public: {h) compete for work for the
Department based on such information for a
period of six {8) months after either the
completion of this contract or until such
information is released or otherwise made
available to the public, whichever is first: [c)

-aubmit an unsolicited proposal ta the

Gavernment which is based on such
information until one year after such
information is released or otherwise made
available to the public: and (d} release such
information unless such information has
previously been released or otherwise made
available ta the public by the Department.

{ii) In addition. the contractor agrees that
to the extent it receives or is given access to
proprietary data, data protected by the
Privacy Act of 1974 {Pub. L. 93-579), or other
confidential or privileged technical, business.
or financial information under this contract, it
shall treat such information in accordance
with any restrictions imposed on such
information. ’ :

(iil) The contractor shall have, subject to
patent, data, and security provisions of this
contract, the right to use technical data it fiest
produces under this requirements of this
contract have been met.

() Disclosure after award, (1} The
contractor agrees that if after award it
discovers an organizational conflict of
interest with respect to this contract, an
immediate and full disclosure shall be made
in writing to the contracting officer which
shall inelude a description of the action
which the contractor has taken or proposes to
take to avoid or mitigate such conflicts.

The Department may, however, terminate
the contract for convenience if it deems such
termination 1o be in the best interest of the
Government,

{2) In the event that the contractor was
aware of an organizational conflict of interest
prier to the award of this contract and did not
disclose the conilict to the contracting officer.
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the Department may terminate the contract
for default.

(d} Subcontracts. (1) The contractor shall
include this clause, including this paragraph.
in subcontracts of any tier which involve
performance or work of the type specified in
{b){1) above er access o information of the
type covered in {b){2) above. The terms
“contract”, “contractor” and “contracting
officer” shall be appropriately modified to
presetve the Government's rights.

(2) If a subconiract is to be issued for
evaluation services or activities, technical
consulting or management support services
work as defined at 509,570, the contractor
shall obtain for the Department a disclosure
statementi or represeniation. in accordance
with DOE regulations in effect at the time,
from each intended subcantractor or
consultant. The contractor.shall not enter into
any subcontract nor engage any consuitant
unless the contracting officer shall have first
notified the contracter that there is little or no
likelihood that an organizational conflict of
interest exists or that despite the existence of
a conflict of interest the award is in the best
interest of the Government.

(e) Remedies. For breach of any of the
above restrictions or for nondisclosure or
mistepresentation of any relevant facts
required 1o be disclosed concerning this
contraci, the Government may terminate the
contract for default. disqualify the contractor
for subsequent related contractual efforts and
pursue such other remedies as may be
permitted by law or this contract.

{f) Waiver. Requests for waiver under this
clause shall be directed in writing to the
contracting officer and shall include a full
description of the requested waive and the
reasons in support thereof. If it is determined -
to be in the best interests of the Government.
the contracting officer shall grant such a
waiver in writing.

{g) Modifications. Prior to a contract
modification when the statement of work is
modified to add new work, the period of
performance is significantly increased, or the
parties to the contract are changed, the
Department will request and the contractor is
required to submit either an organizational
conflict of interest disciosure or
representation or an update of the previously
submitted disclosure or representation.
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$52.227-72 [Reserved]

952.227-73 Addit.onal technicel data
requirements.

The following clause shall be used in
contracts for research, development, or
demonstration work and in other
contracts as directed in 827.402-3(b).

Additionsl Technical Data Requirements
{Apr. 1084)

{a) In addition to the technical data
specified elsewhere in this contract to be
delivered. the contracting officer may at any
time during the coniract performance or
within one yesr after final payment call for
the coniractor to deliver any technical data
first produced or specifically used in the
performance of this contract, except technical
data pertaining to items of standard
commercial design.

(b) The provisions of the Rights in
Technical Data clause included in this
coniract are applicable to all technical data
cailed for under this Additional Technical
Data Requirements clause. Accordingly.
nothing contained in this clause shall require
the contractor to actually deliver any
technicai data, the delivery of which is
excused by paragraph {e) of the Rights in
Technical Data clause.

{c) When technica] data are to be delivered
under this clause, the contractor will be
compensated {or appropriate costs for
converling such data into the prescribed form
for reproduction, and for delivery.

952.227-74 ([Reserved]

$52.227-75 Rights in technical data—(ong
form.

As directed by 927.402-3(e). the
following clause shall be used in all
contracts having as a purpose the
conduct of research, development, or
demonstration. or in contracts for
supplies, or in any other contract where
technical data are specified to be
delivered in the contract. or where the
contract contains the Additional
Technical Data Requirements. clause at
952.227-73.

Rights in Technical Data—Long Form (Apt.
1964)

{a) Definitions.

{1) “Technical data" means recordad
information regardless of form or
characteristic, of a scientific or technical
nature. 1t may, for example. document
research, experimental. developmental, or
demonsiration. or engineering work. or be
usable or used to define a design or process.
or to procute, produce, support, maintain. or
operate material. The data may be graphic or
pictorial delineations in media such as
drawings or photographs, text in
specifications or related performance or
design type documents or computer software

o . {including computer programs, computer

o software data bases, and computer software
documentation). Examples of technical data
include research and engineering data,
engineering drawings and associated lists,
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specifications. standards, process sheets,
manuals, technical reports, catalog item
identification, and related information.
Technical data as used herein do not include
{financial reports. cost analyses, and. other
infermation incidental to contract
administration.

(2) “Proprietary data” means technica] data
which embody trade secrets developed at
private expense, such as design procedures

_or techniques, chemical composition of
materials, or manufacturing methods,
processes, or treatments, including minor
modifications thereof, provided that such
data:

{i) Are not generally known or available
from ather sources without obligation
concerning their confidentiality;

(i) Have not been made avaiiable by the
owner to others without obligation
concerning its confidentiality; and

(iii) Are not already available to the

" Government without obligation concerning
the confidentiality.

(3) “Contract data” means technical data
first produced in the performance of the
contract in technical data which are specified
to bre delivered under the contract; technical
data that may be called for under the
Additional Technical Data Requirements
clause of the contract, if any. or technical
-data actually delivered in connection with
the contract.

(4) “Unlimited rights™ means rights to use,
duplicate, or disclose technical data. in whole
or in part, in any manner and for any purpose
whatsoever, and to permit others to do so.

(b} Allocation of rights.

(1) The Government shall have:

{i) Unlimited rights in contract data except
as otherwise provided below with respect to
proprietary data;

{ii) The right to remove, cancel, correct or
ignore any marking not authdrized by the
terms of this contract on any technical data
furnished hereunder, if in résponse to a
written inquiry by DOE concerning the
propriety of the markings, the contractor fails
to respond therets within 60 days or fails to
substantiate the propriety of the markings. In
either case, DOE will notify the coniractor of
the action taken: -

(ii) No rights under this contract in any
technical data which are not contract data.

{2} The contractor shall have:

(i) The right to withhold proprietary data in
accordance with the provisions of this clause:
and

{ii} The right to use for its private purposes,
subject to patent. security or other provigions
of this contract data it first produces in the
performance of this centract, provided the
data requirements of this contract have been
met an of the date of the private use of such

- data. The contractor agrees that to the extent
it receives or is given access to proprietary
data or other technical, business or financial
data in the form of recorded information fram
DOE or a DOE contractor or subcontractor,
the contractor shail treat such data in
accordance with any restrictive legend
contained thereon. unless use is specifically
authorized by prior written approvai of the
Contracting Officer. )

{3) Nothing contained in this Rights of

. Technical Data clause shall imply a license to

the Government under any patent or be
consirued as affecting the scope of any
licenses or other rights otherwise granted to
the Government under any patent.

(¢} Copyrighted material.

{1} The contractor shail not, without prior
written authorization of the Patent Counsel.
establish a claim to statutary cepyright in any
contract data first produced in the
performance of the contract. To the extent
such authorization is granted. the
Gavernment reserves for itsell and others
acting on its behalf a royalty-free,
nonexclusive, irrevocable, worldwide license
for Governmental purposes to publish,
distribute, translate, duplicate exhibit and
perform any such data copyrighted by the
contractor, :

(2) The contractor agrees not to include in
the technical data delivered under the
contract any maierial copyrighted by the
contractor and not to knowingly include any
material copyrighted by others, without first
granting or obtaining at no cost a license
therein for the benefit of the Government of
the same scope as set forth in paragraph
{€)(1) above. If such royalty-free license is
unavailable and the contractor nevertheless
determines that such copyrighted material
must be included in the technical data to be
delivered, rather than merely incorporated
therein by reference, the contractor shall
obtain the written authorization of tha
Contracting Officer to include such
copyrighted material in the technical data
prior to its deliverwy.

{d) Subcentracting, 1t is the responsibility
of the contractor 1o obtain from its
subcontractors technical data and rights
therein, on behalf of the Government,
necessary to fulfill the contractor's
obligations to the Government with respect to
such data. In the event of refusal by a
subcontractor to accept a clause effording the
Government such rights, the contractor shall:

(1) Promptly submit written notice to the
Contracting Officer setting forth reasons for
the subcontractor refusal and other pertinent
information which may expedite disposition
of the matter: and

(2} Not proceed with the subcontract
without the written authorization of the
Contracting Officer.

(e] Withholding of proprietary data.
Natwithstanding the inclusion of the
Additional Technical Data Requirements
clause in this contract or any provision of this
contract specifying the delivery of technical
data, the contractor may withhold
proprietary data from delivery, provided that
the contractor furnishes in lieu of any such
proprigtary data so withheld technical data
disclosing the source. size, configuration.
mating and attachment characteristics,
functional characteristics, and performance
requirements [“Form, Fit and Function” data.
e.g., specification control drawing, catalog
sheets, envelope drawings, eic.). or a general
description of such proprietary data where
“Form, Fit and Function™ data are not
applicable. The Government shall acquire no
rights to any proprietary data so withheld
except that such data shail be subject to the
“inspection rights™ provisions of paragraph
{f). and, if included, the “Limited rights in
proprietary data” provisions of paragraph (g}

and the "Contractor licensing”™ provisions of
paragraph (h).

() Inspection rights. Except as may be
otherwise specified in this contract for
specific items of proprietary data which are
not subject to this paragraph. the Contracting
Officer's representatives, at all reasonable
times up to three years aifter final payment
under this contract, may inspect at the'
contractor’s facility any proprietary dala
withheld under paragraph {e) and not furnish
under paragraph {g}, if this contract includes
such paragraph. for the purposes of verifying
that such data properly fell within the
withhoiding provision of paragraph (e), or for
evaluating work performance.

Alternate I' Additional paragraph (g),
limited rights. The following paragraph
{d) shall be added to the basic clause at
952.227-75 above when it is determined
in accordance with 927.402-3(e}(2) that
delivery of proprietary data is necessary
with limited rights in the Government.

(8) Limited rights in proprietary data.
Except as may be otherwise specified in this
contract as technical data which are not
subject to this paragraph, the contractor
shall, upon written request from the
Contracting Officer at any time prior to three
yeers after final payment under this contract.
promptly deliver to the Government any
“proprietary data” withheld pursuant to
paragraph (e} of the Rights in Technical Data
clause of this contract. The following legend
and no other is authorized 1o be affixed on
any “proprietary data” delivered pursuant to
this provision, provided the “proprietary
data™ meets the conditions for initial
withholding under paragraph (e) of the Rights
in Technical Data clause, The Government
will thereafter treat the "proprietary data” in
accordance with such legend.

Limited Rights Legend (Apr 1984)

This technical data contains “proprietary
data,"” furnished under "Contract No.

** with the U.S. Department of Energy
{and Purchase Order No. if
applicable} which mav be duplicated and
used by the Government with the express
limitations that the “proprietary data" may
not be disclosed outside the Government or
be used for purposes of manufaciure without
prior permission of the contractor, except that
further disclusure or use may be made solely
for the following purposes:

(a) This “proprietary data” may be
disclosed for evaluation purposes under the
res{riction that the “proprietary data” be
retained in confidence and not further
disclosed:

(b} This “proprietary data” may be
disclosed to other contractors participating in
the Government's program of which this
contract is part, for information or use in
connection with the work performed under
their contracts and under the restriction that
the “proprietary data™ be retained in
coafidence and not be further disclosed: or

{c; This “proprietary data” may be used by
the Government or others on its behalf for
emergency repair of overhaul work under the
restriction that the “proprielary data" be
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retained in confidence and not be further
disclosed.

This legend shall be marked on any
reproduction: of this data in whole or in part.

Alternate II: Additional paragraph th}, -

contractor licensing. The foliowing
paragraph (b) shall be added to the
basic clause at 952.227-75 above when it
is determined in accordance with
927.402-3(e){3) that the Government
should obtain on behalf of third parties
and itself limited license rights in and to
proprietary contract data.

(h) Contract licensing. Except as may be
otherwise specified in this contract as
technical data not subject to this paragraph.
the contractor agrees that upon written
application by DOE, it will grant to the
Government and responsible third parties, for
purpose of practicing a subject of this
contract, 4 nonexclusive license in any
contract data which are proprietary data. on
terms and conditions reasonable under the
circumsiances inciuding appropriate
provisions for confidentiality; provided,
however, the contractor shall not be
obligated to license any such data if the
contractor demonstrates to the statisfaction
of the Hesd of the Agency or designee that:

{1} Such data are not essential to the
manufacture or practice of hardware
designed or fabricated, or processes
developed. under this contract;

(2) Such data, in the farm of results
obtained by their use, have a commercially
competitive aiternative available or readily
introducible from one or more other sources;

(3} Such data, in the form of results
obtained by their use. are being supplied by
the contractor or its licensees in sufficient
quantity and at reasonable prices o satisfy
market needs, or the contractor or its
licensees have taken effective steps or within
a teasonable time are expected to take
effective steps to so supply such data in the
form of results obtained by their use; or

[4) Such data, in the form of resuits
abtained by their use, can be furnished by
another firm skilled in the art of
manufacturing items or performing processes
of the same general type and character
necessary to achieve the contract results.

952.227-7¢ Rights in data—speciai works.

The following clause shall be included
in contracts having as a principal
purpose ar task the production of
copyrightable works as discussed in
927.402-3(f).

Rights in Data—Special Works (Apr. 1984)

{a) The term "Data" as used herein means
recorded information regardiess of form or
characteristic, such as writings, sound
recordings, pictorial reproductions, drawings,
ot other graphic representations, and works
of similar nature {whether or not copyrigiited)
which are specified to be delivered under this
contract. The ierm includes dats such as
management studies and data produced
under suppart gervices contracts but does not
include financial reports, cost analyses, and
other information incidental to contract .
administration.

{b} All dets first produced or composed in-
the course of or under this gontract shail be
the sole property of the Government. Except
with the prior written permission of the
contracting officer, the contractor agrees not-
{0 aasert any rights al common law or in
equity or establish any claim to statutory
copyright in such data. The contractor shall
not publish or reproduce such date in whoie
or in part or in any manner of form, or
authaorize others so to do, without the written
consent of the Contracting Officer or until
such time as the Government may have
released such date to the public.

(c) The contractar hereby grants to or will -
obtain for the Government a royalty-free,
nonexclusive and irrevocable license:
throughout the world {1} to publish, translate.
repreduce, deliver, perform, use, and dispose
of, in any manner, any and all data which are
not first produced or composed in the
performance of this contract but which are
incorporated in the work furnished under this
contract; and (2} to authorize others so to do.

{d} The contractor shall indemnify and
save and hold harmiess the Government, its
officers, agents, and employees acting within
the scope of their official duties ageinst any
liability, including costs and expenses. {1} for
violation of proprietary rights, copyrights. or
rights of privacy, arising out of the
publication, translation, reproduction,
delivery, performance, use, or disposition of
any data furnished under this contract; or (2)
based upon any libelous, defamatory, or
other unlawful matter contained in such data.

{e) Nothing contained in this clause shall
imply a license to the Government under any
patent, or be construed as affecting the scope
of any licenses or other rights otherwise
granted to the Government under any patent.

952.227-77 Rights in technical data
cizuse—short form.

As discussed in 927.402-3(g), the
following clause may be used in

. contracts for basic research with

educational institutions and in contracts
with consultants and in other contracts
of a similar nature. The clause shall not
be used in any contract where
proprietiary information of the contractor
may be utilized in performance of work
under the contract.

Rights in Technical Data—Short Form (Apr.
1984) :

(&) Definitions. The definitions of terms set
forth in DEAR 927.401 apply to the extent
these terms are used herein,

(b) Aflocation of rights.

(1) The Government shall have: .

(i) Unlimited rights in technical data first
produced or specifically used in the
performance of this contract;

(if) The right of the contracting officer or
his representative lo inspect at all reasonable
times up to three years after final payment
under this contract all technical data first
produced or specifically used in the contract
{for which inspection the contractor or ite
subcontractor shall afford proper facilities to
DOE); and ’ .

(iii) The right to have any technical data
first produced or specifically used in the

performance of this contract delivered to the
Government as the contracting officer may
from time to lime direct during the progress of
the work. or in any event as the contracting
officer shall direct upon completion or
termination of this contract.

(2) The contractor shall have:

The right to use for its privale purposes,
subject to patent, security or other provisions
of this contract, technical data it first
produces in the performance of this contract
provided the data requirements of this
contract heve been met as of the date of the
private use of such data. The contractor
agrees that to the extent it receives or is
given access to proprietary data ar other
technical, business or financial data in the
form of recorded information from DOE or a
DOE contractor or subcontracior. the
contractor shall treat such data in
accordance with any restrictive legend
contained thereon, unless use is specifically
authorized by prior written approval of the
contracting officer.

(¢) Copyrighted material,

(1) The contractor agrees to, and does
hereby grant to the Government. and lo its
officers, agents, servants and employees
acting within the scope of their duties:

(i) A royalty-free, nonexclusive, irrevocable
license to reproduce. transiate. publish, use,
and dispoese of and to authorize others to do
so, all copyrightable material first produced
or composed in the performance of this
contract by the contractor, its employess or
any individual or concern specifically
employed or assigned to originate and
prepare such material; and :

(ii) A licenae as aforesaid under any and
all copyrighted or copyrightable works not
first produced or composed by the contractor
in the performance of this contract but which
are incorporated in the material furnished
under the contract, provided that such license
shall be only to the extent the contractar now
has, or prior to completion or final settlement
of the contract may acquire, the right to grant
such license without becoming liable to pay
compensation to others solely because of
such grant.

{2) The contractar agrees that it will not
knowingly include any material copyrighted
by others in any written or copyrightable
material furnished or delivered under this
contract without a license as provided for in
paragraph (c){1}(ii) hereof, or without the
consent of the copyright owner, unless it
obtains specific written approvai of the
contracting officer for the inclusion of such
copyrighted maiterial.

952.227-78 Rights in technical data—
tacility

As discussed in 970.2702 the following
clause is 1o be used in contracts for the
operation of Government-owned
facilities (GOCO's).

Rights in Technical Dala—Facility (Apr 1984)

{a) Defi iitions:

“{1) *Tizhnical data” means recorded
information, regardless of form or
characteristic, of a scientific or technical
nature. It may, for example, document
research, experimental, developmental. or
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demonstration, or engineering work or be
usable or used to define a design or process
or to procure, produce, support, maintain, or
operate material. The data may be graphic er
pictorial delineations’in media such as
drewinga or photographs, text in
specifications or related performance or
design type documents, or computer software
{including computer programs. computer
software daia bases and computer software
documentation}. Examples of technical data
include resenrch and engineering daia,
engineering drawings and associated lists,
specifications. standards, process sheets,
manuals, technical reports, catalog item
identification, and related information.
Technical data as used herein does not
include financial reports, cost analyses, and
other information incidental to contract
administration.

(2) “Proprietary data" means technical data
which embody trade secrets developed at
private expense, such as design procedures
or techniques, chemical compaosition of
materials, or manufacturing methods,
processes, or treatments, including minar
modificationa thereof, provided that such
data:

(i) Are not generally known or available
from other sources without obligation
concerning their confidentiality;

(ti) Have not been made available by the
owner to others without obligation
concersning their confidentiality: and

{iii) Are not already availabie to the
Gavernment without obligation concerning
their confidentiality,

(3) “Unlimited rights" means rights to use,
duplicate. or disclose technical data, in whole
of in par, in any manner and for any purpose
whatsoever, and to permit others to do so.

(b) Allocation of rights.

(1} The Govermnment shall have:

{i} Ownership in all technical data first
produced in the performance of the contract;

(i) The right to inspect technical data first
produced or specifically used in the
performance of the contract at ali reasonable
times (for which inspection the proper
facilities shall be afforded DOE by the
contractor and its subcontractors);

{iii} The right to have all technical data first
produced or specifically used in the
performance of the contract delivered ta the
Gavernment ar otherwise disposed of by the
contractor, either as the contracting officer
may from time to time direct during the
progress of the work ot in any event as the
contracting officer shall direct upan
completion or termination of this contract,
provided that nothing contained in this
paragraph shall require the contractor to
actually deliver any technical data, the
delivery of which is excused by this Rights in
“Technical Data ciause; -

{iv} Unlimited rights in technicai data
specifically used in the performance of this
contract, except technical data pertaining to
items of standard commercial design; the
contractor agrees to leave a copy of such
technical data at the facility or plant 10 which
such data relate, and 1o make availabie for
access or to defiver to the Government such
data upon request by the contracting officer;
provided. that if such data are proprietary,
the rights of the Government in such data

shall be governed solely by the provisions of
optional paragraph (e) hereof—"Limiied
Rights in Proprietary Data;"

[v) The right to remove, cancel, correct, or
ignore any marking not authorized by the
terms of this contract on any technical data
furnished hereunder if. in response to a
written inquiry by DOE concerning the
propriety of the markings, the coniractor fails
to reapond thereto within 80 days or fails to
subsiantiate the propriety of the markings. In
either case DOE will notify the contractor of
the action taken.

{2} The contractor shall have:

(#) The right to withhold its proprietary
data in accordance with the provisions of this
clause; and

{ii} The riglit to use for its private purposes.
subject to patent, security or other provisions
of this contract, technicai data it first
produces in the performance of this contract,
provided the data requirement of this

" contract have been met as of the date of the

private use of such data. The contractor .
agrees that 1o the extent it receives or is
given access o proprietary data or other
technical, business or financial data in the
form of recorded information from DOE or a
DOE contracior or subcontractor, the
contractor shall treat such data in
sccordance with any restrictive legend
contained thereon, unless use is specifically
authorized by prior written approval of the
contracting officer.

(3) Nothing contained in this clause shall
imply a license to the Government under any
patent or be construed as affecting the scope
of any licenses or other rights otherwise
granted to the Government under any patent.

(c) Copyrighted material,

{1} The contractor shall nst, without prior
written authorization of the Patent Council
establish a claim to statutory copyright in any
technical dala first produced in the
performance of this contract. To the extent
such authorization is granted. the
Govermnment reserves for itself and others
acting on its behalf. a royaity-free,
nonexclusive, irrevocabie, world-wide license
for Governmental purposes to publish,
disiribute. translate, duplicate, exhibit, and
perform any such data copyrighted by the
contractor,

(2) The contractor agrees not te include in
the technical data delivered under the
contract any material copyrighted by the
contractor and not to knowlingly include any
material copyrighted by others without first
granting or obtaining at no cost & license
therein for the benefit of the Government of
the same scope as set forth in paragraph
(e)(1) above. [f the contractor believes that
such copyrighled material for which the
license cannot be obtained must be included
in the technical data to be delivered, rather
than merely incorporated therein by
reference. the contracior shall obtain the
written authorization of the contracting
officer to include such material in the
technical data prior to its delivery.

{d) Subcontracting.

(1) Unless otherwise directed by the
contracting officer, the contractor agrees to
use in subcontracts having as a purpose the

‘conduct of research, development. and

demonstration work or in subcontracis for

supplies, the contract clause provisions in 48
CFR 952.227-75 in accordance with the policy
and procedures of 48 CFR 927.402-1, 927.402-
2 and 927.402-3.

(2) It is the responsibility of the contractor
to obtain from its subcontractors technical
data and rights therein, on behalf of the
Government, necessary to fuifill the
contractor's obligations to the Government
with respect to such data. In the event of

. refusal by a subcontractor ta accept a clause

affording the Government such rights, the
contractor shall:

(i} Promptly submit written notice to the
contracting officer setting forth reasons for
the subcontractor's refusal and other
pertineni information which may expedite
disposition of the matter; and

(i) Not proceed with the subcontract
without the written authorization of the
contracting officer.

$52.227-79 Limited rights In proprietary
data.
As discussed in 970.2702(c) the

following paragraph may.be used as a
supplement {o the clause at 952.227-78

. where it is determined that delivery of

proprieiarty data is necessary with
litnited rights in the Government.

{e) Except as may be otherwise specified in
this contract as technical data which are not
subject to this paragraph, the contractor
agrees to and does hereby grant to the
Government an irrevocable. nonexclusive
paid-up license and right to use by or for the
Government, any proprietary data of the
contractor specifically used in the
performance of this contract; provided,
however, that o the extent that any
proprietary data when furnished or detivered
is specifically indentified by the contractor at
the time of initial delivery to the Government
or a representative of the Government, such
data shall not be used within or cutside the
Government, except as provided in the
“Limited Rights Legend" set forth below. All
such proprietary data shall be marked with
the following "Limited Rights Legend™:
Limits Rights Legend (Apr 1084)

This Technical data contains “proprietary
data,” furnished under contract No.
with the U.S. Department of Energy (and
purchase order No. if applicable)
which may be duplicated and used by the
Government with the express limitations that
the “proprietary data” may not be disclesed
outside of the Government or be used for
purpases of manufacture without prior
permission of the following purposes:

(a) This * proprietary data™ may be
disclosed for evaluation purposes under the
restriction that the “proprietary daia" be
retained in confidence and not be further
disclosed;

{b) This "proprietary data" may be
disciosed to other contractors participating in
the Government's program of which this
contract is a part for information for use in
connection with the work performed under
their contracts and under the restriction that
the "proprietary data' be retained in
confidence and not be further disclosed; or
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(c} This “proprietary data" may be used by
the Government or others on its behalf for
emergency tepair or overhaul woth under the
restriction that the "proprietary data” be
retained in confidence and not be further
disclosed.

This legend shall be marked on any
reproduction of this data in whole or in part.

$52.227-80 Technical data certification.

In saliciations which may involve the -

acquisition of technical data, obtain the
following certification and include the
Jegend at FAR 52.215-12 and. where
appropriate. the provision al 952.227-83.

Technical Data Certification (Apr 1984)

{a) The offeror certifies that it has not
delivered or is not obligated to deliver to the
Government under any contract or
subcontract the same or substantially the
same technical data included in its offer,
except as set forth bejow:

{ )} none

[ ) Contract No. (and Subcontract No.. if
applicable)

Agency name and place of delivery

{b) The work to be performed and the
known requirements for technical data as set
forth in the solicilation have been reviewed.
To the best of my knowledge:

! [ There will be no technical data withheid
from delivery as being proprietary data.

/ / The technical data listed on page — of
the proposal will likely be used in
conjunction with the performance of -
work under the contract and is
represented as being proprietary data to

. » be protected from unauthorized use and

disclosure and therefore to be withheld
from delivery in a report not having a
resirictive legend.

952.227-8% Royaity Payments
Certification

If the nature af the acquisition
suggests that royalty payments may be
involved. include the following
certification in the solicitation.

Royally Payments (Apr 1984)

In order that DOE may be informed
regarding royalty paymenis to be made by a
contractor in connection with any
acquisition, construction, or operation where
the amount of the royaity payment is
reflected in the contract price. or isto be -
reimbursed by the Government, check one of
the following:

( ) The Contract price includes no amount
representing the payment of royalty by the
offeror directly to others in connection with
the performance of the contract.

{ } The contract price includes an amount
for royslty payment expected to be made in-
connection with the proposed award. The
Oiferor shall set forth below: {1) the amount
of each payment, [2) the names of the

licensor, (3} either the patent numbers

involved or such other information as will
permil identification of the patents and
patent appiications and the basis on which
royalties will be paid.

952.227-82 Rights {o proposal data,
Pursuant to 927.7002{d). include this
clause in any contract which the
decision to make the award included
consideration of a technical proposal. -

Righis to Proposal Data (Apr 1984)

Except for technical deta contained on
pages .— of the contractor's proposal dated
—— which are asseried by the contractor as
being proprietary data, it is agreed that. as a
condition of the award of this contract, and
notwithstanding the provisions of any notice
appearing on the proposal, the Government
shall have the right to use, duplicate, disclose
and have others do so for any purpose
whatsover, the techhical data contained in
the proposal upon which this contract is

‘based..

952.227-83 Rights in technical data
solicitation representation.

Pursuant to 927.7004~1 and 827.7004-2,
include this provision, the legend at FAR
52.215~12 and the certification at
952.227-80 in solicitations which may
result in contracts for research,
development, or demonstraticn work or-
contracts for supplies in which delivery
of required technical data is
contemplated.

" Rights in Technical Data Solicitation

Instruction {Apr 1984)

The section of this solicitation which
describes the work to be performed also sets
forth DOE’s know requirements for technical
data. The Additional Technical Data
Reguirements clause. if included in this
solicitation, provides the Government with
the option to order additional technical data.
the requirements for which are not known at
the time of contracting. There is, however. a
built-in limitation on the kind of technical
data which may be required. This limitation
provides that the coniracior may withhold
delivery of proprietary dats. Accordingly. it is
necessary that your proposal state that the
work lo be performed and the known .
requirements for technical data as set forth in
the solicitation have been reviewed, and
either state that, 1o the best of your
knowledge, not data will be withheld, or
submit a list identifying the proprietary data
which. to the best of your knowledge. will
likely be used in the contract performance
and will be withheld. o
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Subpart 970.27—Patents, Data, and
Copyrights

970.2701 General.

(a) The provisions of 41 CFR 9-9.1
remain in effect for the management and
operation of Government-owned
research or production facilities.

(b} A management and operating
contractor's obligations for protection of
information and data received from

- DOE and other contractors or
subcontractors, and for the contractor’s
private use of contract data first
produced in the performance of the
contract, are set forthin subpgragraph
(b}(2) of each Rights in Technical Data
clause in 952.227. This subparagraph
provides that the contractor may,
subject to patent, security, or other
provisions of the contract, use for its

private purposes, contract data it first
produces in the performance of the
contract, provided that the contractor
has met its data requirements {e.g..
delivery of data in the form of progress

12076  Federal Register /

or status reports specified to be
delivered) as of the date of private use
of such data. It is not necessary that a

“Final Report” be submitted in order to !

privately use data if all required
.progress and interim reports and other
technical data than due have been
delivered. Paragraph (bj{2} further
provides that technical or other data
received by the contractor in the
performance of the contract must be
beld in canfidence by the contracior in
accordance with restrictions
accompanying the data.

{c) Contractors should be aware that
technical information which is reported
to DOE by DOE contractors may be
disseminated by DOE to others, subject
to the restrictions included in the
“Rights to Technical Data” clause.

{d} Employees of contractors
operating DOE facilities may not be
used to assist in the preparation of a
proposal or bid for the performance of
private commercial services similar or
related to those being performed under
the DOE contract uniess such employee
has been separated. with DOE approval,
from performance of work under the
DOE contract for such period as the
Head of the Contracting Activity or
designee shall direct consistent with the
purpase of this section.

{(e) Contractors ope rating DOE
facilities and perfor.aing services as a -
part of their contract work for other
Government agencies or private
organizations should not be permittaed to

utilize information which is furnished by

such customers for their own private
activities unless it is generally available
to others, or unless the customer
authorizes such use.

970.2702 Procedures.

(a) General. It is essential that DOE
maintain continuity in its programs
which are implemented by contracts for
the operation of Government-owned
facilities. Contract data first produced or
specifically used in the performance of
such contracts must be considered as
integral to and remaining with the

facility or plant after termination of such

contracts and thus available to DOE and
its future contractors for the continued
use of the facility or plant, However, it is

.. recognized that these contracts by their

nature cannot always he subject to one
set of prescribed contragt provisions
which will always apply. Accordingly,
the Rights in Technical Data-Facility
clause set forth in 952.227-78 is to be
used as a basic or minimal clause which
may be modified or expanded with the
concurrence of patent counsel to meet
particular contract situations.

Whenever a contract has as a purpose
the operation of a Government-owned
research or production facility, the
clause set forth at 952.227-78 shall
normally be included in the contract.
Inasmuch as this clause secures to the
Government ownership, access to, and,
if requested, delivery of ali technical
data first produced in the performance
of the contract and access lo and
delivery of technical data which are
specifically used in the performance of
the contract, there is no need to include
the Additional Technical Data
Requirements Clause of 952.227-73.

(b) Subcontracting. Unless otherwise
direcled by the contracting officer, the
contractor shall be required to follow
the policy and procedures of 927.402-1,
927.402-2, and 927.402-3 and shall
employ the provisions of the Additional
Technical Data Requiremenis Clause of
9852.227-73 and the Rights in Technical
Data {Long Form]) clause of 952.227-75.
where appropriate, excepl in
subcontracts for the design of special
production plants or facilities or
specially designed equipment for
facilities or plants, in which instances
contractors shail include the provisions
of the Rights in Technical Data—Fzcility
Clause of 952.227-78.

{c) Optional clause—Limjtod rights in
proprietary data. In contracts whera i
deterpnned that delivery of proprietar
data is necessary with jimited rights in
the Government, the Rights in Technical
Data clause of this section shall be
supplemented by the additional
paragraph (e), set forth in g52.227_79,
Paragraph (e) provides that technical
da‘ta_l may be specified in the contract ae
bemg excluded from the delivery
requirements thereof. Alternatively,
paragraph (e) may be limited or made
applicable to only those classes of
proprietary data determined as being
necessary for delivery with limited
rights. In addition, when furnishing
proprietary data with the limiied rights
legend, paragraphs {a). [b) and {c}
thereunder may be modified as follows

Whe:n proprietary data is to be
furnished only for evaluation, paragraph
{a] of the limited rights legend shall be
used, apd paragraphs (b) and {c), if
otherwise inapplicahle, may be deleted
When there is a programmatic
requirement that proprietary data be
d:sg]osed to other DOE contractors onl-
fo; information or use in connection
with work performed under their
contracts, paragraph (b) of the limited
rights legend shall be used. and
paragraphs (a) and (c) may be deleted i;
otherv\fxse inapplicable. In either of the
foregoing examples, the contractor may,
if 1t can show the possibility of a conflict
of interest because of disclosure of such
data to certain contractors or
evaluators, exclude contractors or

evaluators from paragraphs (a) or (b} If
the data is required solely for r;]emelggéncy
repair or overhaul, paragraph {c) of the
limited rights legend shall be retained,
and pa::agraphs {a) and (b) may, unless
otherwise applicable, be deleted. In the
event that it is determined that all of the
paragraphs (a), (b) and () of the limited
f::ghts legend are 1o be deleted, the word

none” shali be inserted in the legend
after the colon (2).

{d) For contracts involving access to
certajn categories of DOE-gwned
restricted data, as set forth in 10 CFR
Part 725, see 927.402~1(h).
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Subpart 1227.4—Rights In Data and
Capyrights

1227.401-70 Dafinitions.

. [a}"Data,” as used in this subpart,
means recorded information, regardiess
of form or the media on which it may be
recorded. The term includes computer
software. The term does not include
information incidental to contract
administration, such as contrac! cost

+ analysis or any financial, business and
management information required for
coniract administration purposes.

(b} “Computer software,” as used in

. this subpart. means computer programs,
computer data bases, and
documentation thereof.

(c) “Form, fit, and function data.” &s
used in this subpart, means data relating
to. and sufficient to enable, physical and
functional interchangeability; as well as
data identifying scurce. size,

~ - configuration, mating and attachment
characteristics, functional
characteristics, and performance
requirements.

(d) "Limited-rights data.” as used in
this subpart, means data that embodies
trade secrets or is commercial or
financial and confidential or privileged.
to the extent that such data pertains to

. items. components or processes
developed at privale expense, including
minor modifications thereof. (Agencies
may. however. adopt the following
alternate definjtion: “Limited-rights -
data.” as used in this subpart, means
data developed at private expense thal
embodies trade secrets or is commercial
or financial and confidential or
privileged.)

{e} “Restricted computer software,” as
used in this subpar!, means computer
software developed at private expense
and that is a trade secret. is commercial
or financial and confidential or
privileged. or is published copyrighted
computer software,

{f} “Unlimited rights,” as used in this
subpart, means the right of the
Government to use, disclose, reproduce.
prepare derivative works, distribute
copies to the public, and perform
publicly and display publicly, in any
manner and for any purpose, and to
have or permit others to do so.

(8] “Limited rights."” 48 used in this
subpart. means the rights of the
Government in limited-rights data, as set
forth in a Limited Rights Notice if

35%
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included in the dala rights clause of the
contract.

(h) “Restricted rights,” as used in thia
subpart. means the rights of the
Government in restricted computer
software as set forth in a Restricted
Rights Notice if included in 2 data rights
clause of the contract or as otherwise
may be included or incorporated in the
contract,

1227.401-7% Procedures. )
{a} General. All contracts that require
data he produced. furnished. or acquired
must contain terms that delineate the
respective rights and obligations of the
Government and the contractor
regarding the use, duplication, and
disclosure of such data. except certain
contracts resulting from formal
advertising that require only existing
data (other than limited-rights data and
restricted computer software) to be
' delivered and reproduction rights are
not needed for such data. As a general

. rule, the data rights clause at 1252.227-
71. Rights in Data—General. including
Alternates I-V where determined
apprapriate by the adnrinistration
{agency) as discussed in paragraph (b}
below, is to be used for this purpose.
However, certain types of contracts, the
particular subject matter of a contract,
or the intended use of the data, may
require the use of other clauses or no
clause at all, as discussed in paragraphs
(c} and {d} below.

(b) Basic Rights in Data. (1) Suannery.
The clause at 1252.227-71. Rights in
Data—General. is structured to strike a
balance hetween DOT 3. needs in
carrying aut ita missions and progrums
and the contractor’s reeds to protect
property rights and valid economic
intereats in certain data arising vut of
private investment. This cliuse enablea
the contractor ta pratect from
unauthorized use ¢ad disclosure data
that qualified as limited-rights data or
restricted computer soflware {see
paragraph (b){2} below for an alternate
definition of limited-rights data}. This
clause also specificatly delineates the
categories or types of data that DOT is
to acquire with unlimited rights (see
paragraph (b}(3) below). The contractor
may protect qualifying limited-rights
data and restricted computer software
under this clause by either withholdi
such data from delivery to DOT. or
when DOT has a need to obtain delivery
of limited-rights data or restricted
computer software, by delivering such
data with limited rights or réslricted
rights with autherized notices on the
data. (See paragraphs (b) (4] and (3)
below.} in addition. this clause enables
contractors ta establish and/or maintain
copyright protection for data first

produced and/or delivered under the
contract. subject to certain license rights
in the Government. (See paragraph (b)
{6) below.) This clause also includes
procedures that apply when the
Government questions whether notices
on data are authorized (see paragraph
(b)(7} below) ar when a contractoe
wishes o add or correct omitted or
incorrect notices on data (see paragraph
(b){8} below); addresses the contractor's
right to release, pubiish or use certain
data involved in contract performance
{see paragraph {b){9) below]; and
provides for the possibilily for the

-Government to inspect certain data at

the contractor's facility (see paragraph
{b)(10) below).

(2) Alternate definition of limited-
rights data. In'the clause at 1252.227-71,
Rights in Data—General, in order for
data to qualify as limited-rights data. in
addition to being data that either .
embudies a trude secret ar is data that is
commercial ar financial and confidential
ar privileged, such data must also
pertain to items. components, or
processes developed at private expenge,
including miner modifications thereaf.
However, where appropriate, the
contracting officer may determine to
adopt in the clause the alternate
definition for limited-rights data that
does not require that such data pertain
lo items. components, or processes
developed at private expense; but rather
that the data that either embodies a
trade secret or is commercial or
financial and confidential or privileged
be produced at private expense in arder
to qualify as limited-rights data. As an
example, this alternate definition may
be used where the priacipal purpose of a
contract does not involve the
development, use or delivery of items,
components. or processes that are
intended to be acquired for use by ar for
the Government (either under the
contract in question or any anticipated
fullow-on cantracts relating to.the sume
subjeet matter). Other examples include
contracts for market research and
surveys, economic forecasts, socio-
economic reports. educational material.
health and safety information.
management analysis. and refated
matters. This alternate definition of
limited-rights data may be adopted.
where appropriate. by using the clause
with its Alternate L

(3) Unlimited-rights duta. Under the
clause at 1252.227-71, Rights in Duta—
Ceneral. the Covernment acquires
unlimited rights in the following data
except as provided in paragruph (b}8)
below for copyrighted data {t} Duta first
produced in'the performance of a
contract: (i} form, fit. and function data

delivered under contrack; {iii} data
[except as may be included with
restricted computer software) that
constitutes mannals or instructional and
training material for instatlation,
operatian: ot routine maintenance and
repair deliverad under a contracy; and
{iv) all other data delivered under the
contract uniess such data qualifies as
limited-cights data or restricted
computer software. If any of the
foregoing data is published copyrighted
data, the Government acquires it under
a copyright licanse as get forth in
paragraph (b)(8) below rather than with
limited rights or restricted rights,

(4} Protection of limited-rights data.
{i) The contractor may protect data
(other than unlimited rights data or
published copyrighted data} that
qualifies as limited-rights data under the
clause at 1252,227-71. Rights in Data—
General. by withholding such data from
delivery and providing form, fit, and
function data in lieu thereof; or, if the
clause is used with its Alternate Il and
DAT specifies the delivery of the data,
by delivering such data with limitations
on its use and diaclosure. These two
‘modes of protection afforded the
contractor (i.e., withhold, or deliver with
limited rights} are provided for in
paragraph {g) of the clause at 1252227
71, Rights in Data—General.
Subparagraph {g)(1] of this clause allows
the contractor to withhold limited-rights
data and provide form, fit. and function
data in liey thereof. Alternate fl adds
subparagraph {g){2} to this clause to
enable DOT selectively 1o obtain the
delivery of withheld or withholdahle
data with limited rights. The limitations
on the Government’s right to use and

. disclose limited-rights Jata when the

clause (s used with its Alternate I are

" set forth in a "Limited Rights Notica™

that the contractor is required to affix fo
such data, The specific limitations in the
Notice are described belaw.

(ii) Limited-rights data delivered to
the Gavernment with the Limiled Rights
Notice contaired in subparagraph (2)(2)
(Alternate {[I} will not, without
permission of the contractor, be used by .
the Government for purposes of
manufacture. and will not be disclosed
uutside the Government except for
certain limited purposes as may be set
forth in the Notice, and then anly if the
Covernment makes the disclosure
subiject to prohibition against further use
and disclosure by the recipient. The ‘
following are examples of specific
purpnses which may be selecied by an
agency and added to the Limited Rights
Notice of subparagraph (g}2) of the
cluuse (Adternate 11):
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(A} Use by support service
contractors.

* {B] Evaluation by nongnvernment

evalualors.

{(C) Use by other contractors
participating in the DOT program of
which this contract is a part, for
- information and use in connection with
the work performed under their
cantracts.

. {D) Emergency repair or overhaul
work, . o
(E) Release to a foreign government,
as the interests of the United States may
require, for information or evaluation. or
for emergency repair or overhaul work
‘by such Government.
(iti) As an aid in determining whether
the clause should be used with its
Alternate Il the provision at 1252.227-
72. Notification of Limited Rights Data
and Restricted Computer Software. may
be included in any solicitation
" containing the clause at 1252.227-71,
Rights in Data~General. In addition. the -

- need for Alternate Il shouid be
considered during the negotiations of a
contract. particularly if negotialions are
based on an unsolicited proposal.
However, use of the clause at 1252.227-
71, Rights in Data—General, without
Alternate Il does not preclude this
Alternate from being used subsequently
by amendment during contract
performance should the need arise for
delivery of limited-rights data that has
been withheld or identified as
withholdable.

(5] Protection of restricted computer
software. {i) If computer software
qualifies as restricted computer
software, the clause at 1252.227-71,
Rights in Data—Genersl, permits the
contractor to protect such software by
either withholding it from delivery and

“providing form, fit. and function data in
lieu thereof: or if the clause is used with
its Alternate Il and DOT specifies

" delivery of the software, by delivering
the software with restricted rights
regarding its use, disclasure, and
reproduction, The two modes of

‘protection afforded the contractor [i.e.
withhold or deliver with restricted
rights) are provided for in paragraph (g)
of the clause at 1252.227-71, Rights in
Data—General. Subparagraph (g)(1) of
this clause allows the contractar to

" withhold restricted computer software

and provide form, fit, and function data
in lieu thereof. Alternate Il adds
subparagraph {g)(3) to this clause to
enable DOT selectively to obtain
delivery of the withheld or withhoidable
computer software with restricted rights.

The restrictions on the Government's

right to use. disclose, and reproduce
restricted computer sofiware when the
clause is used with its Alternate I1I are

set forth in "Restricted Rights Notice"
that the contractor is required to affix to
such computer software. When
restricted computer software delivered
with such-Notice is published
copyrighted computer software. it is
acquired with a restricted copyright
license. without disclosure prohibitions.
as also set forth in the Notice. The
specific restrictions in the Notice are set
forth betow.

fii} Restricted computer software
delivered with the Restricted Rights
Notice of subparagraph {g)(3} (Allernate
111) will not be used or reproduced by
the Government, or disclosed outside
the Government, except that the ~
computer software may be:

{A) Used. or copied for use in or with
the computer for which it was acquired,
including use at any Government
installation to which such computer or
computers may be transferred;

(B) Used, or copied for use in or with a
backup computer if the computer or
computers for which it is acquired is
inoperative;

{C) Repraduced for safekeeping
{archives) or backup purposes;

(D) Modified, adapted. or combined
with other computer software, provided
that the modified, combined, or adapted
portions of any derivative software
incorporating restricted computer
software are made subject to the same
restricted rights: and

{E) Disclosed and reproduced by
support contractors or their
subcontractors, subject to the same
restrictions under which DOT acquired
the software. -

{iii} The restricted rights set forth in
1227.401-71{b)(5}(ii) above are the -
minimum rights the Government
normally obtains with restricted ,
computer software and will
automatically apply when such softwara
is acquired under the Restricted Rights
Notice of subparagraph {g}(3) (Alternate
111) of the clause. However, either

" greater or lesser rights. consistent with

the purposes and needs for which the
software is to be acquired. may be
specified in the contract. Any additions
to, or limitations on, the restricted rights
set forth in the Restricted Rights Notice
of subparagraph {g}{3) of the clause are
to be expressly stated in the contract; or,
with approval of the contracting officer.
in a collateral agreement incorporated in
and made part of the coniract. (See
paragraph {d}(2) below.)

{iv) As an aid in determining whether
the clause should be used with its
Alternate [II. the provision at 1252.227-
72, Notification of Limited-Rights Data
and Restricted Computer Softwure, may
be included in any solicitation
containing the clause ai 1252.227-71.

Rights in Data—Ceneral. In addition. the
necd for Alternate 1H shouid be
considered during negotiations of a
contract, particularly if negotiations are
based on an unsclicited proposat.
However. use of the clause at 1252.227-
71. Rights in Data—Ceneral. without
Alternate III does not preclude this
Alternate from being used subsequently
by amendment during contract
performance, should the need arise for
the delivery of restricted computer
soitware that has been withheld or
identified as withholdable.

(8} Copyrighted data.—(i) Data first
produced in the performance of a
contract. (A) In order to enhance the
trans{er or dissemination of information
produced at Government expense,
contractors may be permitted to
establish claim to copyright subsisting in
data first produced in the performance
of work under a contract containing the
clause at 1252.227-71, Rights in Data—
General. This right is granted in
subparagraph (c){1) of the clause for any
data first produced under the cantract.
DOT may. however, specifically exclude
items or categories of data from the right
of the contractor to estabiish claim to
copyright when appropriate: for
example, where the data is to be
disseminated in useful form by the
Government. Also, agencies having
programs for the transfer or
dissemination of information resulting
from its programs may, by use of the
clause with its Alternate [V, include a
substitute subparagraph (c}){1) in the
clause to limit the right of the contractor
granted in subparagraph [c)(1} to
establish claim of copyright to scientific
and technical articles based on of
derived from work performed under the
contract and published in academic.
professional, or technical journais,
However, when Alternate IV is used.
permission may be granted to establigh
claim to copyright in ail other data in
accordance with the procedures set
forth below.

(B) Usually permission for a
contractor to establish claim to
copyright for data first produced under
the contract will be granted when
copyright protection will enhance the
appropriate transfer or dissemination of
such data. The request for permission
must be in writitg, and may be made
either at the time of contracting or
subsequently during contract
performance. It should identify the data
involved or furnish a copy of the data
for which permission is requested. as
well as a statement as to the intended

. publication or dissemination media or

other purpose for which copyright is
desired. The request normaily will be
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granted unless: (1) The data consists af
a report that represents the afficial
views of DOT or that DOT is required
by statute o prepare; (2} the data is
intended, primarily for internal use by
the Gavernment: (J] the data is af the
type that DOT itself distributea to the
public under an established program: or
(4) DOT determines that limitation on
distribution of the data is in the national
interast.

{C) Whenever a contractor estabiishes
claim to copyright subsisting in data
first produced in the performance of a
contract, the Government normally is
granted a paid-up. nonexclusive,
irrevocable, worldwide license to
reproduce, prepare derivative works,
distribute to the public. perform pubticly
and display publicly by or on behalf of
the Government. for all such data, a= set
forth in subparagraph (c)(1] of the clauge
at 1252.227-71, Rights in Data~=GeneraL
However, DOT may on a case-by-case
basis or ont A class basis obtain on
equitable terms a license of lesser scope
than set forth in subparagraph (c}(1} of
the clause if DOT determines that such
lesser license wiil substantiaily enhance
the transfer or dissemination of any
data first produced under the contract.

{ii) Data not first produced in the
performance of a contract. (A}
Contractors are not lo incorporate in
data delivered under contract any data
not first produced under the contract
with the copyright notice of 17 U.S.C.
401 or 402 withaut either Acquiring for,
or granting to the Government and
others acting on its behalf, 4 paid-up,
nonexclusive. irrevocable, worldwide
license to reproduce. prepare derivative
works, distribute copies to the public,
and perform publicly and display
publicly. by or on behalf of the
Government. for all such data: or
obtaining permission from the
contracting officer to do otherwise.
However. if computar soitware not first-
produced under contract is delivered
with the copyright nolice of 17 U.S.C.
101 or 402. the Government's license will
be as set forth in subparagraph {g)(3}
{Alternate I} if included in the clause at
1252.227-71. Rights in Duta—General. or
as otherwise may be provided in a
collateral agreement incurporated in or
made part of the vontruct. }

(B} Contractors delivering data with
an authurized limited rights or restricted
rights notice and a copyright notice of 17
U.S.C. 401 or 402 should muodify the
copyright notice t incluJde the fullowing
{or similar} statement: “Unpublished—
all righls reserved under the copyright
laws.” [f this stalement is umitted. the
contractor may be uiforded uppurtunity
to correct it in accurdance with
1227.401-71{b){8). Otherw se. data

delivered with a copyright notice of 17
U.S.C. 401 or 402 may be presumed to be
published copyrighted data subject ta
the applicable license rights set forth in
paragraph (b)(8}(ii}(A} above, withaut
disclosure limitations or restrictions,

(C} If contraclor action causes limited
rights or restricted rights data to be
published with copyright notice after its
delivery to the Government, the
Government is relieved of disclosure
and use limitations and resirictions
regarding such data, and the contractor
should advise the Government and
request that a copyright notice be placed
on the data, and acknowledge that the
applicable copyright license set forth in
paragraph 1227.401-71{b}(6)(ii) above
applies.

{7} Unauthorized marking of date. The
Government has. in accordance with
paragraph (ej of the clause at 1252227~
71. Rights in Data=—General, the right
either to ratumn to the contractor data
containing markings not authorized by
that clause or to cancel gr ignore such
markings, However, markings will not
be canceiled or ignored without making
written inquiry of the contractor and
affording the cantractor at least 36 days
ta substantiate the propriety of the '
markings. The contracting officer will
alsa give the contractor notice of any
determination made based on any
response by the contractar: Any such
determination to cancel or ignore the
markings shall be a final decision under
the Contract Dispules Act. Failure of the
contractor to respond to the contracting
officer’s inquiry within the time afforded
may, however. result in Government
action to cancel or ignore the markings.
The above procedures may be modified
in accordance with DOT regulations
implementing the Freedom of
Information Act (5 U.S.C. 552} if
necessary to respond o a request for
dita thereunder.

(8) Qaritted or incorrect notices. {i)
Data delivered under a confract
containing the clause at 1252.227-71,

_Rights in Data—Ceneral, without a

limited-rights notice or restricted rights
notice. or without a copyright notice.
shall be presumed o hive been
delivered with unlimited rights. and the
GCovernment assumes no liability for the
disclusure, use or reproduction of such
data. However. to the extent the data
has not been disclased without
restrictiun vutside the Guvernment, the
contractor may within six months {or a
longer perivd appraved by the
contracting officer for guod cause
shown) request permission of the
contracting ufficer to have omilted
limited rights or restricted rights nolices.
as appiicable, placed on yualifving data
at the contracter's expense, amd the

contracting officer may agree to sa
permit if the contractor—

(A) [dentifies the data for which a
notice is to be added or corrected:

{B) Demonstrates that the omission of
the propcsed notice was inadvertent;

{C) Establishes that use of the
propased notice is authorized; and

(D) Acknowledges that the
Government has no liability with
respect to any disclosure or use of any
such data made prior to the addition of
the notice ar resulting from the omission
of the notice.

(ii} The contracting officer may alsa
(A) permit correction at the contractar's
expense of incorrect notices if the :
contractor identifies the data on which
correction of the notice is ta be made
and demonstrates that the correct notice
is authorized, or (B} correct any
incorrect notices.

(9) Releass, publicotior and use of
data. {i) In the clause at 1252.227-71,
Rights in Data=General, paragraph (d)
provides that contractors normally have
the right 10 use, release to others,
reproduce, distribute, or publish data
first produced or specificaily used by the
contractor in the performance of 2
contract; however, o the extent the
contractor receives or is given access to
data that is necessary for the :
performance of the contract and the
data contains restrictive markings, the
contractor agrees to treat the data in
accordance with such markings untess
otherwise specifically authorized in
writing by the contracting officer:

(ii) DOT may. on a case-by-case basis,
ot un a class basis, place further
limitations or restrictions on the
contractor's right to use, release to
others, reproduce. distribute or pubtish
any data first produced {but not data
specifically used) in the performance of
the contract. Such restrictions are not to
be impused on a class basis unless they
are pursuant to statutory requirements,
determined to be necessary in the
furtherance of DOT mission objectives.
or determined to be necessary in
support of specific DOT programs.

{10) fnspection of data at the
contractar's fucility. BAT may oblain
the right to inspect data at the
contractar's facility by use of Alternate
V. which adds paragraph (j) to provide
that right in the clause at 1252.227-71,
Rights in Data—Ceneral The data
subject to inspection may be data
withheld or withholdable under
subparagraph (g)(1} of the clause. ar any
data specifically used in the
perfurmance of the contract. Such
inspectivn muy be inude by the
cuntracting uificer or representative fur
the purpase of verifying a contractor's
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assertion regarding the limited rights or
resiricted rights status of the data. or fi
evaluating work performance under the
contract. This right may be exercised a!
all reasonable times up lo three years
after acceptance of all items to be
delivered under the contract. The
contragt may specify data items that are
not subject {o inspection under
paragraph (j} (Alternate V). If the ’
contractor demonstrales to the
conliracting officer that there would he a
pussible conflict of interest if inspection
were made by a particular
represenialive, the contracting officer
shall designate an alternate
representalive.

{c) Production of speciul works. (1)
The clause at 1252.227-74, Righls in
Data—Special Works, applies to
contracts (or may be made applicable to
portions thereof] that are primarily for
the praduction or compilation of data
{ather than limited-rights data or
resiricted computer software) {or the
Government's internal use, or when
there ia a specific need to limit
distribution and use of the data and/far
to obtain indemnity for liabilities that
may arise out of the content,
performance. or disclosure of the data.
Fxamples are contrucls for—

{i} The preduction of audiovisual
works including motion pictures or
television recordings with or without
sccompanying sound, or for the
preparation of motion pitture scripts.
musical compositions. sound fracks,
transiations. adaplations, and the like:

(ii) Histories of the respective
agencies, departments. services. or unils
thereof:

{iii} Works pertaining to recruiting.
morale. training, or career guidance:

_ tiv} Surveys of Government
establishments:

{v} Works pertaining to the insiruction
or guidance of Government officers and
employees in the discharge of their
official duties:

(vi} The compilation of reports,
studies. surveys, or similar documents
that do not involve research.
development. or experimental work
performed by the contractor;

{vii) The collection of data containing
identifiable personal information such
that the disclosure thereof would violate
the right of privacy or pubilicity of the
individual to whom the information
relates:

{viii) investigatory reports; or

{ix) The development. accumuiation.
or compilation of dala (other than that
resulling from research, deveiopment, or
experimental work performed by the
contractor), the early release of which
could prejudice follow-on acquisition
activities.

(2) The contract may specify the
purposes and conditions [including time
limitations} under which the dath may
lie used. releused. ar reproduced athoer
than (or contract performance.
Contracts for the produrtion of
audiovisual works, sound recordings.
atc. may include limitations in

“nonnection with talent releases. music

licenses, and the like that are consistent
with the purposes for which the works
ure acquirnd.

(d) Acguisition of existing duta other
than limited-rights data. (1) Existing
audivvisual and similar works. The
clause at 1252,227-75. Rights in Data—
Existing Works, is for the ust: in
countracts exclusively for the scquisition
{withou! modification) of existing
mation pictures, television recordings.
and other audiovisual works; sound
recordings: musical. dramatic. and
titerary works: pantomimes and
choreographic works: piciorial. gruphic.
and sculptural works: and works of o
similar nature. The contract may set
forth limitations consistent with the
purposes for which the works covered
by the contract are being acquired.
Examples of these limitations are: (i)
Means of exhibition or transmission. {ii}
time. {iti} type of audience, and [iv}
geogriphical location. If the centract
requires that works ol the type indicated
ubove are lo be modified through
editing. translation, or addition of
subject matter. etc. (rather than
purchased in existing form), the clause
at 1252,.227-74. Rights in Dala—Special
Warks, is ta be used. [See 1227.401-
71(e))

2} Sepurate acquisition of existing
compuler software. (i} If the contract is
for the separate acquisition of existing
computer software. no specific contract
clause prescribed in this subpart need
be used. However, the contruct must
specificaliy address the Government's
rights to use, disclose. and reproduce the
software, and must contain terms
obtaining sufficient rights for the
Government to fulfill the need for which
the software is being acquired. The
restricted rights set forth in 1227.401-
*1{b}{5) should be used as a guide and
are usuatly the minimum the
Covernment should accept. If the
computer software is to be acguired
with unlimited rights, the contract musi
also so state. In addition. the contract
must adequately describe the computer
prugrams and/or data bases. the form
(tapes. punch cards. disc pack. and the
like). and all the necessary
documentation pertaining thereto. If the
wcquisition is by lease or license. the
disposition of the computer software (by
returning to the vendor or destroying] at
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the end of the term of the lease or
license must be addressed.

{ii} if the cuntract incorporates. makes
refereece to, ot uses a vendor's standard
commercial lease. license, or purchase
agreement. such agreement shail be
reviewotl 10 assure thal it is consisten
with paragraph (d){2){i]) above. Caution
should be exercised in accepting a
vendor's terms and conditions since
they may be directed 1o commereial
salrs and may not be appropriate for
Government coniracts. Any
incensisiencies in a vendor's standard
commertial agroement shall be
adtlressed in the contract, and the
canlraci terms shall take precedence
over the vendor's stundard commerciu}
agrecment.

giii) If o prime contructor under a
contract cotlaining the clause al
1252.237-71. Righis in Data—General,
with subpuragraph (gi{3) (Allernate 1)
in the cluuse, acquires restricted
computer software from a subcontractor
fut any tier} as a separate asquisition for
delivery to the Government. the
contracting officer may approve any
additions to. or limitations on the
restricted rights in the Restricted Rights
Notice of subparagraph [g)(3) in a
collateral agreement incorporated in and
made part of the contract. {See also
1227.4Mm=71(b)(5}.)

(3} Otker existing works. Except for
uxisting audiovisual and similar works
pursuani lo paragraph (d){1) above. and
nxisting computer software pursuant fo
puragraph {d){2) above. ne clause
contained in this subpart need be
included in: (i) Contracts solely for the
acyquisition of books, publications and
similar items in the exact form in which
such items exist prior to the request for
purchase {i.e. the off-the-shelf purchase
of such items} unless reproduction rights
of such items are to be obtained: or (ii}
contracts resulting from furmal
advertising that require only existing
dala to be delivered unless reproduction
rights for such data (other than limited-
rights dataj are to be obtained. if
reproduction rights are to be obtained.
such rights must be specifically set forth
in the contract.

1227.401-72 Acquisition of data.

(&} Generyl [1) It is important o
recognize and maintain the conceptual
distinction between contract terms
whose purpose is to identify the data
required for delivery to. or made
available ta, the Government (i.e. data
requirements); and those contract terms
whose purpose is to define the
respective rights of the Government and
the contractor in such data {i.e. data
rights}. This section relates to data
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A

requirements; 1227.401-71 relates to the
data rights.

. (2) It ia the Gavernment's practice to
determine. to the extent feasible. its
data requirements in time for inclusion -
in solicitations. The data requirements
are subject to revision during coniract
negotiations. Since the preparation.
reformatting. maintenance and updating.
cataloging, and storage of dala
represants an expense to both the
Government and the contractor. efforts
should be made to keep the contract
data requirements to a minimum.

(3) To the extent feasible, all known
data requirements, including the time -
and place for delivery and any
limitations and restrictions to be
imposed on the contractor in the
handling of the data, shall he specified
in the contract.

[b) Additional data requirements.
Recognizing that in some contracting
situations. such as experimental.
developmental, research. or E
demonstration contracts, it may not be
possible or appropriate to ascertain all
the data requirements at the time of
contracting, the clause at 1252.227-73,
Addilional Data Requirements. is
provided to enable the subsequent
ordering by the Government of
additional data first produced or

specifically used in the performance of ~

such contracts as the actual
requirements become known. Data may
be ordered under the clause at any time
during contract performance or within a
period of three years after acceptance of
all items to he delivered under the
contract. The contractor is to be
compensated for converting the data
into the prescribed form, for
reproduction. and far delivery. In order
to minimize storage costs for the
retention of data. the cantractor may be
relieved of retention requirements for
specified data items by the contracting
officer at any time during the retention
period required by the clause. Any data
ordered under the clause will be subject
to the Rights in Data—Ceneral clause in
the contract and data authorized to be-
withheld under that clause will not be
required 1o be delivered under this
Additional Data Requirements clause,

1227.401-73 Solicitation provisions snd
contract clausss.

(a) Rights in Data—Genergl. (1) The
contracting officer shail insert the clause
at 1252.227-71, Rights in Data—General,
(see 1227.401-71(b}} in sulicitations and
contracts if it is contemplated that data
will be produced, furnished, or acquired
under the contract, unless the contract
[

{i) For the production of special works
of the type set forth in 1227.401-71(c). in

this circumstance. the contracting officer
shall include the clause at 1252.227-71.
Rights in Data-—General, and make it
applicable to data other than special
works, as appropriate;

{ii) For the separate acquisition of
existing works, as described in 1227.401-
71{dk

Eii%} To be performed culside the
United States, its possessions, and
Puerto Rico, in which case the

contracting officer may prescribe

different ciauses {see-paragraph (h}
below); Co

{iv) For architect-engineer services or
construction work, in which case the
coniracting officer may prescribe
different clauses {see paragraph (i}
below), but the clause at 1252.227-71,
Rights in Data—General. may ba
included in the contract and made
applicable to data pertaining to other
than architect-engineer services and
consiruction work;

(v} A Small Business Innavative
Research (SBIR} contract, in which case
the contracting officer shall prescribe
clauses consistent with the requirements
of Pub, L. 97-219 {the Small Business -
Innovation Development Act of 1982)
and the Small Business Administration
Policy Directive No. 65-01 (see
paragraph (j) below};

(vi} For the operation ofa

* Government-owned fzcility to perform

research. develapment or production
work, in which case the contracting
officer may prescribe different clauses
(see paragraph (k) below),

{2) If the contracting officer
determines, in accordance with
1227.401-71{b}{2). to adopt the alternate
definition of “Limited Rights Data” in
paragraph (a} of the clause, the clause at
1252.227-71 shall be used with its
Alternate L .

{3) If DOT needs to obtain the
delivery of limited-rights data (see
1227.401-71(b){4]). the clause shall be-
used with its Alternate [ The ‘
contracting officer shall, when Alternat
Il is used, assure that the purposes, if
any, for which limited-rights data is to
be disclosed outside the Government
are included in the “Limited Right

. Notice” of subparagraph (g)(2} of the

clause in accordance with 1227.401-
71{b)(4). The contract may exclude
identified items of data from delivery
under subparagraph (g)(2) of the clause.
Alternate ll may be used at the time of
contracting or subsequently by
amendment if the need to acquire
limited-rights data arises during contract
performance.

{4) If an administration needs to
obtain the delivery of resiricted
computer software (see 1227.401-
71{bj}(5]}. the clause shall be used with

its Alternate III. Any greater or lesser
rights regarding the use, duplication, ar
disclosure of restricted computer
software than those set forth in the
Restricted Rights Notice of
subparagraph {g)(3} of the clause must
be specified in the contract. Altemnate Il
may be used at the time of contracting
or subsequently by amendment if the
need to acquire restricted computer
software arises during contract
performance.

{5) If DOT wishes to limit the
automatic right of the contractor to
estabiish claim to copyright subsisting in
data first produced in the performance
of the contract, to scientific and
technical articles based an or derived
from the work performed under the
contract and published in academic.
technical, or professional journals, the
clause shall be used with its Alternate
IV. (See 1227.401-71{b}(8).] Alternate IV
provides a substitute subparagraph
(c){1) in the clause with such limitation.
This subparagraph (¢)(1} does, however,
allow the contracting officer to give
permisgion ta the contractor to establish
claim to copyright subsisting in other
data first produced in the performance
of the contract, either at the time of
contracting or subsequently during
contract performance. in accordance
with 1227.401-71(b)(8).

(8) If DQT needs to have the right to
inspect certain data at a contractor's
facility, (see 1227.401-71(b)(10)), the
clause shall be used with its Alternate
V. Alternate V adds a paragraph {jj to
the clause to provide for such right,
including the limitations thereon.
Inspection may be by the contracting
officer or representative and may be
made at all reasonable times up to three
yeurs after acceptance of all items to be
delivered under the contract. The
contract may specify data items that are
not to be subject ta inspection under
paragraph (j) of the clause. If the

-contractor demonsirates to the

contracting officer that there would be a
possible conflict of interest if inspection
were made by a particular
representativa, the contracting officer -
shall designate an alternate
representative, :

{b) if DOT desires to have an offeror
state in response to a solicitation, to the
extent feasible, whether limited-rights
data or restricted computer software is
likely to be used in meeting the data
requirements.set.forth in the solicitation,
the contracting officer shall insert the
provision at 1252.227-72, Nolification of
Limited-Rights Data and Restricted
Camputer Software. in any solicitation
containing the clause at 1252.227-7,
Rights in Data—General, The
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contractor's response will aid in
determining whether the cluuse should,
be used with Alternate Il and/or
Alternate IH. (See 1227.401-71{b} {4) and
{5).} _

{c) The contracting officer shull insert
the clause at 1252.227-73, Additional
Data Requirements, in solicitations and
contracts involving experimental.
developmental, research. or
demonstration work unless all the
requirements for data are believed to be
known at the time of contracting and
‘specified in the contract. {See 1227.401-
72.) This clause may also be'used in
other contracts when considered
appropriate. If the clause at 1252.227-71,
Rights in Data—General. is used in the
contract with its Alternates I or I1I, the
coniracting officer may permit the
contractor to identify data the
contractor does not wish to deliver, and
may specifically exclude in the contract
any requirement that such data be
delivered under paragraphs (g)(2) or
{81(2) of that clause or ordered for
delivery under the Additional Daia
Requirements clause if such data is not
necessary to meet the Government's
requirements for data. Also, the
contracting officer may alter the
Additionai Data Requirements clause by
deleting the term “or specifically used"
in subparagraph (4} thereof if delivery of
such data is not necessary to meet the
GCovemnment's requirements for data.

- (d) The contracting officer shail insert
the clayse at 1252:227-74, Rights in
- Data—Special Works, in solicitations
and contracts primarily for the
production or compilation of data {other
than limited-rights data or restricted
computer software) for the
Government's internal use. or when
there is a specific need to limit
distribution and use of the data and/or
to obtain indemunity for liabilities that
may arise cut of the content,
performance, or disclosure of the data.
Examples of such contracts are set forth
in 1227.401~-71{c). The contract may
-specify the purposes and conditions
{including time limitations) under which
the data may be used. released or
reproduced by the contractor for other
than contract performance. Contracts
for the production of audiovisual works.
sound recordings. etc. may include
limitations in connection with talent
releases, music licenses, and the like
that are consistent with the purposes for
which the data is acquired.

{e) The contracting officer shall insert
the clause at 1252.227-75, Rights in
DatawExisting Works, in solicitations
and coniracts exclusively for the
acquisition. without modification, of
existing audiovisual and similar works

of the type set forth in 1227 401-71(tM 1)
The contract may set forth limitalions
consislent with the purposes for which
the work is being acquired. The clause
at 1252.227-74, Rights in Duta—Special
Works. shall be used if existing works
are 1o be madified, as by editing,
translation. addition of subject matter.,
elo.

- {f) While no specific clause of this
subpart need be included in contracts
for the separate acquisition of existing
compuler software, the contracting
officer shall assure that the contract
contains terms to obtain sufficient rights
for the Governinent to fulfill the necd for
which the software is being acquired
and is otherwise consistent with -
1227.401-71{d)(2). )

(g) While no specific clause uof this
subpart need be included in contracis
solely for the acquisition of books.
publications and similar items in the
exact form in which such items exists
prior to the request for purchase (i.e., the
off-the-shelf purchase of such ilems}, if

-reproduction rights are to be acquired

the contract shail'include terms
addressing such rights. [See 1227.401-
71(d}(3).)

(h] The contracting officer may
prescribe. as appropriate, cluuses
consistent with the policy of FAR 27.401
in contracts to be performed outside the
United States, its possessions. and
Puerto Rico. ’

(i) The contracting officer may
prescribe. as appropriate, clauses
consistent with the policy in FAR 27.50
in contracts for architect-engineer
services and construction work.

(i) The contracting officer shail
prescribe clauses consistent with the
requirements of Pub. L. 97-219 (the
Small Business Administration
Development Act of 1982) and the Small
Business Innovative Policy Directive No.

' 65-01 in Small Business Innovative

Research [SBIR) contracts.

{k) The contracting officer may
prescribe, as appropriate, clauses
consistent with the policy of FAR 27.401
in contracts for the operation of
Covernment-owned research,

. develapment, or production facilities.
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1252.227-71 Rights In Data—Gensral.

(a) As prescribed in 1227. 401-73(a){1)
insert the following clause:

Rights in Data——General (Apr. 1984)

{a) Definitions. > .

“Data,” as used in this clause, means .
recorded information, regardiess of form or
the media on which it may be fecorded. The
term shall be construed broadly; it includes .
al! writings within the scope of Article 1,
Section 8, Clause § of the United States
Constitution, as well &« all works subject’to
copyright under Title 17, United States Code.
The term does nat include information

incidental to contract administration, such as_

cantract cost analysis or financial, business,
and management information required for
contract administration purposes.
"Computer software,” as used in this
clause, mezns computer progrems, computer
data bases, and dzocunentation thereof.

“Form, fil. and function data,” as used in
this clause. means data describing, and
aufficient to enable, physical and functional
mlerchangeab:luy. as well as data identifying
source, size, configuration, mating and
attachment characteristics. functional
characteristics, and performance
requirements.

“Limited-rights data,” as used in this
clause, means data that embodies trade
secrets or is commercial or financial and
confidential or privileged, but only to the .
gxtent that the data pertaine to itams,
components, or processess developed at
private expense, including minor
modifications thereof,

. “Restricted computer software.” as used in
this clause. means computer software
developed at private expense and that is a
trade secret, is commercial or financial data
which is confidential or privileged. ar is
pubiished copyrighted computer software.

“Unlimited rights,” as used in this clause,

. means the right to use, disclose, reproduce.

prepare derivative works. distribute copics to
the public, and perform publicly and display
publicly, in any manner and for any purpose, -
and to have ar permit others to do so.

“Limited rights,” as used in this clause,
means the rights of the Government in.
limited-rights data as set forth in the Limited
Rights Natice of subparagraph (g)(2} if
included in this clause,

“Restricted rights,” as used in this clause,
means the rights of the Governnient in
restricted computer software, as set forth in a
Resiricted Rights Notice of subparagraph
{g)(3) if included in this clause. oras -
otherwise may be provided in a collatera]
agreement incorporated in and made part of
this contract. - :

(b} Allocation of rights. (1) Except as

provided in paragraph (c} below regarding
copyrtght. the Govemment shall have
unlimited rights in—

" {i) Data first produced in the performance
of this contract;

(i} Form, fit, and function data delivered
under this contract;

(iii) Data delivered under this contract
{except for restricted computer software} that

. constitutes manuals or instructional and

training material for installation, operation.
or foutine maintenance and repairs and

(iv) All other data delivered under this -
contract unless otherwise provided for
lmuted-nghta data or restricted computer
software in accordance with patagraph (g)
below.

(2) The contractor shall have the right tow

{i} Use, release to others, reproduce,
distribute, or publish any data first produced
or specifically used by the Contractor in the
performance of this contract unless provided
otherwise in paragraph (d} below:

{ii) Protect from unauthorized disclosure
and use that data which is limited-rights data
or restricted computer sofiware to the extent
provided in paragraph {g} below;

{iii) Substantiate yse of. add. or corract
limited rights or restricled rights noticds, and
to take other appropriate action, in
accordance with paragraphs () and (f)
below; and
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{iv) Establish clairn to copyright subsisting
in data first preduced in the performance of
this contract to the extent provided in
subparagraph (c}{1] below.

(¢} Copyright—{1) Data first produced in
the performance of this contract. Except as
otherwise specifically provided in this
contract, the Contractor may establish cleim
to copyright subsisting in any data first
produced in the performance of this contract.
When claim to copyright is made, the
contractor shail affix the applicable copyright
notice of 17 U.5.C, 401 or 402 to the data
when such data is delivered to the
Government, and include that notice as well
as acknawledgement of Government
apongarship on the data when published ar
deposited in the U.S. Copyright Office. The
contractor grants to the Gavernment, and
others acting on its behall, a paid-up,
nonexclusive, irravocable, werldwide license’
to reproduce, prepare derivative works,
distribute copies to the public, and perform
publicly and display publicly, by or on behalf
of the Covernment, for all such data.

(2} Data not first produced in the
performance af this contract. The contractor
shall not, without prior written permission of
the contracting officer, incorporate into data
delivered nunder this contract any data not
first produced in the performance of this
contract and which contains the copyright
notice of 17 UJ.5.C, 401 or 402 uniess the
contractor identifies such data and grants ta
the Government, or acquires on Iis behalf, a
license of the same scope as set forth-in
subparagraph (1} abave; provided, however,
that if such data is computer software, the
Government shail acquire a copyright license
aw set forth in subparagraph (g}(3) below if
included in this contract, or as otherwise may
be provided in a collateral agreement
incorporated in or made part of this contract.

{3) The Gavernment agrees not to remove
any copyright notices placed on data
pursuant to this paragraph (c}, and to inciude
such notices on all reproductions of the data.

(d) Release. publicaiion and use of data. (1)
The cantractor shall have the right to use,
telease to others, reproduce, distribute, or
publish any data first produced or
specifically used by the contractor in the
performance of this contract, except aa may
be provided otherwise below in this
paragraph. .

(2) The contractor agrees that o the extent
it receives or is given access to data
neceasary for the performance of this
contract which contains restrictive markings,
the contractor shall treat the data in
accordance with such markings unless
otherwise specifically authorized in writing
by the contracting officer.

{e} Unauthorized marking of data. (1)
Notwithstanding any other provisions of this
contract concerning inspection or acceptance,
if any data delivered under this contract is
marked with the ntotices specified in
subparagraphs (g)(2} or (2}(2} below and use
of such ia not authorized by this clause. the
contracting officer may either return the data
to the contractor, or cancel or ignore the
markings. However, mackings will not be
cancelled or ignored unless—

{i) The contracting officer makes written
inquiry to the contractor concerning the

propriety of the markings, praviding the
contractor 30 days lo respond; and

{ii} The contractor fails to respond within
the 30 day period (or such longer time.
approved by the contracting officer for good
cause shown), or the contractor’s response
fails to substantiate the propriety of the
markings.

(2) The cantracting officer shall consider
the contractor's response, if any, and
detarmine whether the markings shall be
cancelled or ignored. The contracting officer
shall furnish written notice to the contractor
of the determination, which shail be a final
decision under the Contract Disputes Act,

{3) The above procedures may be modified
in accordance with DOT administrations’
regulations impiementing the Preedom of
Information Act (5 U.58.C. 552) if necessary to
respond to a requeat for data thereunder.

{F} Omitted or incorrect markings. {1} Data
delivered to the Government withaout any
notice authorized by paragraph (g) below, or
without a copyright notice, shall be deemed

to have been fumnished with unlimited rights, ~

and the Govemment assumes no liability far '
the disclosure, use, or reproduction of such
data. However, to the extent the data has not
been disclosed without restriction ouiside the
Government, the contractor may request.
within six months (or such longer time
approved by the contracting officer for good
cause shown) after delivery of such data.
permission to have notices piaced on
qualifying data at the contractor's expense,
and the contracting officer may agree to do so
if the contractor—

(i} Identifies the data 1o which the amitted
natice is to he applied;

(i} Demonstrates that the omission of the
notice was inadvertent;

(iii) Establishea that the use of the
proposed notice is authorized; and

{iv) Acknowledges that the Gavernment
haa no liability with respect to the disclosure
or use of any such data made prior to the
addition of the notice or resulting from the
omission of the notice.

{2} The contracting officer may also (i)
permit correction, at the contractor’s
expense, of incorrect notices if the contractar
identifies the data an which correction of the
notice is to be made and demonstrates that
the correct notice is authorized, or (if) correet
any incorrect notices.

(8} Protection of limited-rights data and
restricted computer software. {1} When data
other than that listed in subdivisions (bi(1) (i),
fit), and {iii) above, is specified to be
deliverad under this contract and qualifies as
either limited-rights data or restricted
computer software, the contractor, if it
desires to continue protection of such data.
shall withhold such data and not furnish it to
the Government under this contract. As a
condition to this withholding. the contractor
shall identify the data being withheld und
furnish form, fit. and function data in lieu
thereol. Limited-rights data that is formatted
as a computer data base for delivery to the
Government is to be treated as limited-rights
data and not restricted computer scitware,

[2}3) (Reserved]

{h) Subcontracting. The contractor has the
respongsibility to obtain from its
subcontracitrs all data and rights therein

necesaary to fulfill the contractor's
obligations to the Government under this
contract, If a subcontractor refuses to accapt
terms affording the Covernment such rights, .
the contractar shall promptly bring such
refusal to the attention of the conltracting
officer and nat proceed with subconiract
award without further authorization.

(i) Relationship to patents. Nothing
contained in this clause shall imply a license
to the Government under any patent ar be
construed as affecting the scope of any
license or other right atherwise granted to the
Government,

(b) Alternate I (APR 1984). As
prescribed in 1227.401-73{a}(2},
substitute the following definition for
“Limited-Rights Data" in paragraph (a)
of the clause:

“Limited-rights data,” as used in this
clause, means data produced at private
expense that embodies trade secrets or is
commercial or financial and confidential or
privileged.

(c) Alternate If [APR 1984). A3
prescribed in 1227.401-73(a){3), insert
tlixe following subparagraph {g}{2) in the
clause:

{2)(2) Notwithstanding subparagraph (g}{1)
abave, the contract may identify and specify
the delivery of limited-rights dats, or the
contracting officer may require by written
request the delivery of limited-rights data
that has been withheld or would otherwise be
withholdable. If delivery of such data is s0
required, the contractor may affix the
following “Limiled Rights Notice™ to the data
and the Government will thereafter treat the
data, subject to the provisions of paragraphs
{e} and ([} above, in accordance with such
Notice: .

Limited Rights Notice (Apr. 1984)

{a} This data is submitted with limited
rights under Covernment contract No———u
(subcontract . if appropriate}, Il may be
reproduced and used by the Covernment
with the express limitation that it will not,
without permission of the contractor, be used
for purposes of manufacture or disclosed
outside the Government; except thal the
Government may disclose this data outside
the Government for the following purposes, if
any, provided that the Gavernment makes
such disclosure subject to prohibition against
further use and disclosure:

———{The contracting officer may list
additional purposes as set forth in 1227.401~
71{b}(4]).}

[b} This Notice shall be marked on any
reproduction of this data. in whole or in part.

(End of Natice)

{d} Alternate Iff {APR 1984). As
prescribed in 1227.401-73(a(4), insert
the following subparagraph {g){3] in the
clauge:

(g}{3)(i} Notwithstanding subparagraph
{gl(1) above, the contract may identify and
specify the delivery of restricted computer
software. or the contracting officer may
requira by written request the delivery of
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restricted computer software that has been
withheld. If delivery of such computer
software is 10 required, the contractor may
affix the following “Restricted Rights Notice™
to the compyter software and the
Government will thereaftér treat the
computer software, subject ta paragraphs (e)
and (f) above, in accordance with the Notice:

Rastricted Rights Notice (Apr. 1984}

{a) This computer software is submitted
with restricted rights under Government
contract No. (and subcontract
if appropriate). [t may not be used.
reproduced, or disclosed by the Government
except as provided below or as otherwise
expressly stated in the coatract.

(b} This computer software may be—

(1) Used or copied for use in or with the
computer for which it was acquired, including
use at any Government instailation to which
such computér may be transferred;

{2) Used with a backup computer if the
computer for which it was acquired is
inoperative; .

(3) Reproduced for safekeeping (archives)
or backup purposes; .

{4) Modified, adapted. or combined with
other computer software, provided that the
qedified, combined, or adapted portions of
the derivative software incorporating
restricted computer software shall be subject
to the same restricted rights: and

{5} Disclosed and reproduced for use by

support contractors or their subcontractors in

accordance with subparagraphs {1} through
{4) above, provided the Government makes
such disclosure subject to these restricted
rights.

(d) Any other rights or limitations regarding
the use, duplication or disclosure of thia
computer software are to be expressly stated
in the contract.

(e) This Notice shall be marked on any
reproduction of this computer software, in
whOIe‘or in part.

(End of notice)

{ii} Where it is impractical to include the
above Notice on restricted computer
software, the following short-form Notice
may be used in lieu thereof:

Restricted Rights Notice (Short Form) (Apr.
1984)

Use. reproduction. or disclesure is subject
to restrictions set forth in contract No -
{and subcontract —— if appropriate) with
(name of contractor and
subcontractor).

(End of Notice) :

{e) Alternate [V (APR 1984), As
prescribed in 1227.401-73{a)(5),
substitute the following subparagraph
(c){1} in the clause:

{c)(1} Data first produced in the
performance of this contract. Unless
provided otherwise in subparagraph (d)
below, the contractor may establish claim to
copyright subsisting in scientific and
technical articles based on ar derived from
data first produced in the performance of this
contract and published in academic,
technical, ar professional journals; The prior,
exprasa written permission of the conlracting

officer is required to establish claim to
copyright subsisting in all other data first
produced in the performance of this coatract
in accordance with Transportation
Acquisition Regulation 1227.401-71(b}(8).
When claim to copyright is made, the |
contractor shall affix the applicable copyright
notices of 17 U.S.C. 401 or 402 to the data
when such data is delivered to the
Government, and include that notice as well
as acknowledgement of Covérnment
sponsorship on the data when published or
deposited in the U.S. Copyright Office:. The
contractor grants to the Government, and
others acting on its behalf. a paid-up.
nonexclusive, irravocable woridwide license
to reproduce, prepare derivative wotka,
distribute copies to the public. and perform
publicly and display publicly, by or obehalf
of the Government, for all such data, -

(F) Alternate V [APR 1984). As.
prescribed in 1227.401-73(a)(8}, add the
following paragraph (j) to the clause:

(j) The contractar agrees, except as may be
otherwise specified in this contract far
specific data items listed as not subject to
this paragraph, that the contracting officer or
an authorized representative may, at all
reasanabie times up to three years after
acceptance of all items to be delivered-under
this contract, inspect at the contractor's
facility, any data withheid under
subparagraph (g){1) of this clause. orany -
data specifically used in the performance or
vetifying the contractor's assertion peftaining

to the limited rights or restricted rights atatug .

of the data, Where the contractor whose data
is to be inspected demonstrates to the
contracting officer that there would be a
possible conflict of interest if the inspection
were made by a particular representative. the
contracting officer shall designate an-
alternative inspector.

{End of clause)

1252.227-72 Notifleation of Limited-Rights
Data and Restricted Computer Software.

As prescribed in 1227.401-73{b]) insert
the following provision in solicitations
that include the clause at 1252.227-1,
Rights in Data—General:

Notification of Limited-Rights Data and
Restricted Computer Software (Apr. 1584)

{a) This solicitation gets {orth the work to
be performed and the Government's knowa
requirements for data (as defined in
Transportalion Acquisition Regulation,
1227.401). Any resuiting contract may alse
provide the Government the option to order
additional data under the Additional Data
Requirements clause {Transportation
Acquisition Regulation 1252.227-73) if
included in the contract. Any data delivered
under tne resulting contract will be subject to
the Rights in Data—General clause ]
(Transportation Acquisition Regulation
1252.227-71) that is to be included in this
contract, Under this clause, a contractor may
withhold from delivery data that qualifies as
limited-rights data or restricted computar
software, and deliver form, fit, and function
data in lieu thereof. This clause also may be
used with Alternates If and/or Il to.obtain

delivery of limited-rights data or restricted
computer software with limited rights or
restricted rights. In addition, use of Alternate
V with this clause provides the Government
with the right to inspect such data at the
contractor's facility.

(b} As an aid in determining the
Covernment's need to include any of the
above Alternates in the clause at 1252.227-71,
Rights in Data—General, the offeror's
response to this solicitation shall, to the
extent feasible, either state that none of the
data qualifies as limited-rights data or
restricted computer seftware, or identify
which of the data qualifies as limited-righta
data or restricted computer software. Any
identification of limited-rights data or
testricted computer software in the offeror's
response is not determinative of the status of
such data should a contract be awarded to
the afferor.

(End of provision)

" 1252.227-73 Additional Data

Requirementa.

As prescribed id 1227.401-73(c), insert
the following clause in solicitations and
contracts involving experimental,
developmental or research work, except
those awards using small purchase
procedures. This clause may be used in
salicitations and contracts for other
types af work after consultation with
legai counsek:

Additional Data Requirements (Apr. 1984)

{a} In addition to the data (as defined in the
Rights in Dataw~General clause included in
this contract) specified elsewhere in this
contract to be delivered, the contracting
officer may at any time during contract
performance or within a period of three years
after accaptance of all iltems to be delivered
under thig contract, order any data first
produced or specifically used in the
performance of this contract.

{b) The Rights in Data—Ceneral clause
included in this contract is applicable to all
data ordered under this Additional Data
Requirements ctause. Nothing contained in
this clause shall require the contractor to

-deliver any data: {1} The withholding of

which is authorized by the Rights in Data—
General clause of this contract; or [2) which
is specifically identified in this contract as
not subject to thia clause. : _

(c) When data is to be delivered under this
claufle, the contractor will be compensated
far: (1} Converting the data into the
prescribed form. (2) reproduction: and {3)
delivery.

(d) The contracting officer may release the
contractor from the requirements of this
clause for specificaily identified data items at
any time during the three-year period set
forth in (a} above.

{End of clause) _

1252.227-74 Rights In Data=-Special
Works. i

As prescribed in 1227.401-73(d), insert
the following clause:

14849
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1252.235-70 [Reserved].

1252.235-71 Recoupment of Deveiopment
Costs.
As prescribed in 1235.070 insert the
following clause in solicitations and
_contracts:

Racoupment of Development Costs {(Apr.
1984)

(a} As may be determined by the
contracting officer to be fair. reasonable and
equitable, the contractor shall pay to the
Government up to five percent [5%) of sums
hereafter received by or credited to the

" Contractor or its privies (including
subcontractors) on sales or leases (exclusive
of sales or leases to the U.S. Government.

- either directly dr indirectly through
Govermnment ptime contracters or
subcontractors) of any product which is
substantiaily the same in design as. or-which
is directly derived from, that developed by
the Contractor or any of its subcontractors in
the performance of this contract.

{b) In seiling or leasing the product
identified in paragraph (a) above to the
Government. either directly or indirectly
through Government prime Contractors or
subcontractors, the Contractor or its privies
{including subcontractors) shall notify the
purchaser or Jessee in writing that the

product was developed under a Depariment
of Transportation contract containing a
Recoupment of Development Costs clause
and thai the purchase or lease price of such
product is less than the price of such product
when sold or leased to other than the
Government by an amount no less than the
Government's share under the Recoupment of
Development Costs clause. A copy of each
such netice shall be sent to the Contracting
Officer, In the event the product is sold or
leased to the Government, the amount by
which the sales or lease price was reduced
by virtue of this clause shall be gredited to
the amount recoverable under this clause.

{c) As may be determined by the
Contracting Officer to be fair, reasonable and
equitable, the Contractor shail also pay to the
Government up to 33 percent of ail sums

- hereafter received by, or credited to, the

Contractor or its privies (including
subcontractorsj as payments under technical
agreements permitting others (1} to sell, lease.
or manufacture the product identified in
paragraph {a) above, and (2} to use any

process which is substantially the same as, ar-

which is directly derived from, that
developed by the Contractor or any of its
subcontractors in the performance of this
contract.

(d) Recoupment by the Government under
this clause shall be limited to amounts paid
and credited to the Contractor under this
contract. Payments to the Government under
this clause shall not be 8o high as to destroy
the Contractor's competitive position for the

_product involved. provided that the product is
otherwise reagsonably priced and efficiently
‘and economically produced.

[3) The Contractor shail report to the
Government all sales, leases, licensing
agreements, royalties and receipts which
might reasonably be considered to be subject
to'this clause; arid the Contractor shall
promptly render accurate, certified accounts
thereon to the Government at rgasonable
intervals. .

{End of clause)

1252242-70 Dissemination of
Intormation=—Educational Institutions.

As prescribed in 1242.203-70(¢), the
foilawing clause may be used in
research contracts with educational
institutions in lieu of the clause -
1252.242-72.

Dissemination of [nformation—~Educational
Instibstions (Jun. 1535) -

The Department desires widespread
disseminaticn cf the results of funded
transportation research. The contractor,
therefore. may publish (subject to the
provisions of the "Data Rights” and “Patent
Rights" clauses of the sontract) research
resuits in professional journals, books, trads
publications, or other appropriate media {a
thesis or collection of theses should not be
used to distribute results as dissemination
will not be sufficiently widespread.] Alf costs
of pubitcation pursuant to this clause shall be
borne by the contractor and shall nat be
charged to the Government under this or any
ciher Federal contract. Any copy of material
published under this ciause must contain
acknowledgment of the Department of
Transportation’s sponsorship of the research
effort and a disclaimar stating that the
published material represents the position of
the author(s) and not necessarily that of the
Department of Transportation. Articles for
publication or papera ta he presented to
profeasional societies do not require the
authorization of the contracting officer prior
to release,

However. two copies of each article shail
be transmitted to the contracting officer at
least two weeks prior to release or
publication. Press releases concerning the
results or canclusions from the research
under this contract, shall not be made or
otherwise distributed to the public without
priar written approval of the contracting
officer, Publication under the terms of this
clause does not release the contracior from
the ubligation of preparing and submitting to
the contracting uificer a fnal report
contzining all indings and results of
research, as sei forth in the schedule of this
cantract. -

(End of clause)

1252.242-72 Dissemination of contract

. Informatton,

As prescribed in 1242.203-70(b) insert
the following clause in solicitations and
contracts:

Bi;:;mination of Conttact {nformation {Apr.

The Contractor shail not pubtish. permit 1
be published, or distributa fl;r publi:? ¢
cansumption, any information, oral or
written. concerning the results or conclusions
made pursuant to the performance of this
contract, without the prior written consent of
the Contracting Officer. [Two copies of any
material proposed to be published or
distributed shall be submitted to the
Cantracting Officer.)

{End of clause)
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S
ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1527 and 1552
[EPAAR Temp. Reg. 1; QA-FRL-2632-9)

Rights in Data and Copyrights Undar
EPA Contracts

AGENCY: Environmental Protection
Agency. :
ACTION: Temporary‘regulation.

Summany: This EPA Acquisition
Regilation (E'PAAR]-Temporary
Regulation establishes policies and
procedures under EPA contracts for
rights in data and copyrights, and
requirements for data. This action is
Recessary since the Federal Acquisition
Regulation, which was effective on April
1. 1984, did not include regulatory
coverage of rights in data and
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copyrights. Regulatory coverage of these
subjects in the FAR is not expected until
‘after July 15, 1984. The intended effect of
this action is to establish contractual
rights and obligations between EPA and
its contractors with respect to data and
copyrights. !

oaTeS: Effective date: July 15, 1984,
Expiration date: July 14, 1988. Comments
due: September 15, 1984.

ADDRESSES: Comments may be mailed
to Edward Murphy, Procurement and
Contracts Manegement Division (PM-
214), Environmental Protection Agency,
401 M Street SW., Washington, D.C.
POR FURTHER INFORMATION CONTACT: .
Edward Murphy, Policy Section, Tel:
(202} 382-5034.

SUPPLEMENTARY INFORMATION:

Exsacutive Order 12291

In accordance with the memorandum
from David Stockman, Director, Office
of Management and Budget, to Donald
Sowle, Administrator, Office of Federal
Procurement Policy, and Christopher
DeMuth, Adminjstrator, Information and
Regulatory Affairs, dated October 4,
1982, this rule iz exempt from the
provisions of Executive Order 12291.
Regulatory Flexibility Act

This rule was reviewed under the
Regulatory Flexibility Act of 1980, Pub.
L. 98-354, which requires preparation of
a regulatory flexibility analysis for any
rule which is likely to have a significant
economic impact on a substantial
number of smail entities. The EPA
certifies that this rule will not have a
significant impact on a substantial
number of smail entities. Therefore, no
regulatory flexibility analysis has been
prepared,

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) upder
the provisions of the Paperwork
Reduction Act of 1980, 44 U.5.C. 3501 et
seq. and have been assigned OMB
control number 2030-0012,

List of Subjects in 48 CFR Parts 1527 and
1552
Government procurement, Patents,
data and copyrights,
~ (Sec. 205{c), 83 Stal. 300, as amended. 4¢
U.S.C. 488(c};
Dated: July 11, 1684,
Kenhoth Dawsey,
Acting Director. Office of Administration.

1. 48 CFR Part 1527 is revised to read
as foilows:

PART 1527—-PATENTS, DATA, AND
COPYRIGHTS

Subpart 1527.70-—Rights In Data and
Copyrights

Sec.

1527.7000
1527.7001
1527.7002
1527.7003

Scope of subpart.
Definitions.
Policy. .
Procedures.
1527.7004 Acquisition of data.
1527.7005 Solicitation provisions and

contract clauses.

Authority: Sec. 205(c). 83 Stat. 380, as

amended, 40 U.S.C. 486(c).

Subpart 1527.70—Rights In Data and
Copyrights -

1527.7000 Scope of subpart.

This subpart sets forth policies,
procadures, and instructions with
respect to— .

(a) Rights in data and copyrights, and

(b) requirements for data,

1527.7001 Definitions.

“Computer software,” as dsed in this
subpart, means computer programs,
computer data bases, and
documentation thereof: _

“Data,” as used in this subpart, means
recorded information, regardless of form

" or the media on which it may be-

recorded. The term includes computer
software. The term does not include
information incidential to contract
administration, such as contract cost
analysie or any financial, business and
management information required for
contract administration purposes.

“Form, fit, and function data,” as used
in this subpart, means data relating to.
and sufficient to enable, physical and
functional interchangeability; as well as
data identifying source, size,
configuration, mating and attachment
characteriatics, functional
characteristics, and performance
requirements.

“Limited rights,” as used in this
subpart, means the rights of the
Government in limited-rights data, as set
forth in & Limited Rights Notice if
included in the data rights clause of the
contract. .

“Limited-rights data,” as used in this
subpart. means data that embodies
trade secrets or {s commercial or
financial and confidential or privileged,
to the extent that such data pertains to
ilems, components or processes
developed at private expense, including
minor modifications thereof,
(Contracting Officers may, with the
concurrence of the Project Officer. use
the following aiternate definition:

. “Limited-rights data,” as used in this

subpart, means data developed at
private expense that embodies trade

secrets or is commercial or financial and
confidential or privileged.}

“Restricted computer software.” as .
used in this subpart, means computer
software developed at private expense
and that is a trade secret, or is
commercial or financial and confidentiai
or privileged, or is published
copyrighted computer software. .

“Restricted rights,” as used in this
subpart, means the righta of the
Government in restricted computer
software as get forth in a Restricted
Rights Notice if included in a data rights

" clause of the contract or as otherwise

may beincluded or incorporated in the |
contract.

“Unlimited rights,” as used in this
subpart, means the right of the
Government, without additional cost to
the Government, to use, discloge
reproduce, prepare derivative works,
distribute copies to the public, and

" perform publicly and dispiay publicly, in

any manner and for any purpose, and to
have or permit others to do so.

1527.7002 Policy.

It is necessary for EPA, in order to
carry out its missions and programs, to
acquire or obtain access to many kinds
of data produced during or used in the
performance of its contracts, Such data
may be required to: obtain competition
‘among suppliers; fulfill certain
responsibilities for disseminating and
publishing the results of its activities;
ensure appropriate utilization of the
results of research, development, and
demonstration activities; and meet other
programmatic and statutory
requirements, including regulatory
activities. At the same time, EPA

* recognizes that its Contractors may

have a property right or other valid
economic interest in certain data
resulting from private investment, and
that protection from unauthorized use
and disclosure of this data is necessary
in order to prevent the compromise of
such property right or economic interest,
avoid jeopardizing the Contractor's
commercial position, and maintain
EPA’s ability to obtain access to or use
‘of such data. The protection of this data
by EPA is necessary {0 encourage
qualified Contractors to participate in
EPA programs and apply innovative
concepts to such programs. The specific
procedures and prescriptions for use of
solicitation provisions and contract
clauses set forth below are framted in
light of the above considerations to
strike a balance between EPA's needs
and the Contractor's property rights and
economic interests.
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1522.7003 Procedures.

(a) General, All contracts that requirs
data be produced, furnished, or acquired
must contain terms that delineata the
respective rights and obligations of the
Gavernment and the Contractar
regarding the use, dupiication, and
disclosure of such data, except certain
contracts resulting from formal
advertising that require only existing
data (other than limited-rights data and
restricted computer software) te be
delivered and reproduction rights are
not needed for such data. As & general
rule, the data rights clause at 1552.227=
71, Rights in Data—Geneval, is to be
uged for this purposs. Howevse, certans
types of contracts, the particular sabject
matter of a contract, or the intended use
of the data, may require the use of other
clauses or no clause at alk, as discussed
in paragraphs (¢} and (d) of this section.

(b) Basic Rights in Data Claugs. {1)
Summary. The clavsa at 1552.227-71,
Rights in Dataw—General, is structured to
striks a balance betwean EPA’s needs in

out its mission and programs
and the Contractor’s needs to protact
property rights and valid economiz
interests in certain data arising out of
private investment. This clause enshles
the Contractor to protect from
unaunthorized use and disclosure data
that quatifies as limited.rights data or
restricted computer software (ses
paragraph (b}(2] of this section for an
alternate definifion of limited-rights
data}. This clause also specificaily
delireates the categories or types of
data that the Government is to acquire
with limited rights (see paragraph (b){3}
of this section), Tha Contractor may
protect qualifying limited-rights data
and restricted computer software under
this clause by either withholding such
data from delivery to the Government;
or when EPA kas a need to obtain’
delivery of limited-rights data or
testricted computer software, by
delivering such data with Rmtad rightl
or resfricted rights with suthorized
notices on the data, (See pamgraphs
{b}{4) and {b}{5) of this section.}) In :
addition, this clause enables
Contractors to establish and/or
maintain capyright protection for data
first produced and/or delivered under
the contract, subjact to certain license
righta in the Government. (Ses
paragrapit (b)(8] of thiz section.) This
clause also includes procedures that
apply when EPA questions whether
noticas on data are authorized (zen
paragraph (b){7) of this section) or when
& Contractor wishes to add or correct
omitted or incorrect notices on data {see
paragraph (b)(8) of thia section);
addresses the Contractor's right to

release, publish or use certain data
involved in contract performance (see
paragraph (b)(9) of this aection); and
provides for the possibility for the .
Government to inspect certain data at
the Contractor’s facility (see patagraph
{b)(10) of this section).

(2) Alternate definition of limited-
rights data, In the clause at 1552.227-71,
Rights in Data—Ganeral, in order for
data to qualify as limited-rights data, in
addition to being data that either -
embodies a trade secret or in-data that is
commercial or financial and confidentisl
or privileged, such data must also
pertain to items, components, or
processes doveloped at private expense,
including minar madifications thereef

- Howaver, where appropriate and with

the concurrence of the Project QOfficer, a
Contracting Officer may determine to
use in tha clause the alternate definition
for limited-rights data that does not
require that such data pertain to items,
components, or processes devaloped at
private expensa; but rather that the data
that either embodies a trade sectet or is
commercial or financial and confidential
or privileged bie produced at private
expense in arder to qualily as limited-
rights data. As an example, thie
alternate definition may be used where

the principal purpose of a contract does

not involve the development, ase, oz -
delivery of itema, components, or

-processes that are intended to be

acquired for use by or for the
Government {either under the coniract
in question or any anticipated follow-on
contracts relating to the same sabject
matter). Other examples include
contracts for market research and
surveys, economis forecaats, socio-
economic reparts, educational material,
health and safety information,
management analysis, and related
matters. This alternate definition of
limited-rights data may be used, where
appropriate, by using the clause with its
Alternate L

(3) Unlimited-rights data. Under the
clause at 1552.227-71, Rights in Data~-
General, the Government acquires
unlimited rights in the following data
except as provided in paragraph. (b)(8)
of this section for copyrighted data,

{i) Data first produced in the
performance of a contract; -

(ii} Form, fit, and function data
delivered under a contract; -

(iii} Data (except as mt:y be included
with restricted compute? software) that
constitutes manuals or instructonal
and/or training material delivered under
a contract; and

(iv) All other data delivered under the
contract unless such data qualifies as

limited-rights data or restricted
computer software,

H any of the foregoing data is published
copyrighted data, the Goverrmment
acquires it under a copyright license as
se4 forth in paragraph {b){6} of this
section rather than with limited nghtl or
restricted ri

"{4) Protection of limitad-rights datx.
(i) The Contractor may protect data:
{other than unlimited rights data or
published copyrightad data) that
qualifies as limited-rights data under the
clausae at 1552.227-71, Rights in Data—
General, by withbolding such data from
delivery and providing form, fit, and
function data in lieu thereof; or, if the
Government the delivery of the
data, by delivering such data with
limitations on ita use and diaclogsure.
These two modes of protection afforded
the Contractor {l.e., withhold or delives
with limited rights} ara provided for in
paragraph (g] of the clause at 1552.227-
71. Righta in Data—General. Paragraph
{g}{1} of this clause allows the
Contractor to withhold limited-rights
data and provide form, fit, and functioa
data in lieu thereof Paragraph (g]{2] to
this clause enables the Government
gelectively to obtain tha delivery of
withheld or withholdable data with
limited rights. The limitations on the
Government's right to use and disclose
limited-rights data ars set forth in a
“Limited Rights Notice” that the -
Contractar is required to affix to such
data. The specific limitations in the
Notice are described in this section. -

(i1} Limited-rights data delivered to
the Government with the Limited Rights-
Notice contained in paragraph (g)(2) of
the clause will not, without permission
of the Contractor, be used by tha

" Government for purposes of

manufacture, and will not be disclosed
outside thé Govarnment except for
certain limited purposes as set forth in
the Notice, and then only if tha
Government makes the disclosure
subject to prohibition against further use
and disclosure by the recipient: The
specific purpases for which the
Government may disclose imited-rights
data are specified below and appear in
the Limited Rights Natica of paragraph
{g)(2) of the clause. The Contracting-
Officer may revise the purposes for
disclosing limited-rights data appearing
in the clause and as set forth in this
section when such revisions ara
consistent with the Government's needs.

(A} Use by aupport service
Contractors.

{B) Evaluation by nongovemment
evaluators,

(C) Use by other contractors
participating in the Government's
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program of which this contract is a part,
for information and uge in connection
with the work performed under their
contracts.

(D) Emergency repair or overhaul
work.

(E) Release to a foreign government,
a1 the interests of the United States may
require, for information or evaluation, or
for emergency repair or overhaul work
by such Government, ~

(iif) As an aid in identifying which, if
any, of the data under the contract will
qualify as limited-righta data, the
provision at 1552.227-70, Notification of
Limited-Rights Data and Restricted

Computer Software, shall be included in -

any solicitation containing the clause at
1552.227-71, Rights in Data—General,

(5) Protection of restricted computer
software. (i) If computer software
qualifies as restricted computer
software, the clause at 1552.227-71,

. Rights in Data—General, permits the
Contractor to protect such software by
either withholding it from delivery and
providing form, fit, and function data in
lieu thereof; or if the Government
specifies delivery of the software, by
delivering the software with restricted
rights regarding its use, disclosure, and
reprodoction. The two modes of
protection afforded the Coniractor (i.e.,
withhold or deliver with restricted
rights} are provided for in paragraph (g}
of the clause at 1552.227-71, Rights in
Data—General. If reatricted computer
software is needed for use in or with
more than one computer, the
Contracting Officer shall specify in the
contract schedule the number of -
computers on which the software will be
used. The restrictions on the
Government's right to use, disclose, and
reproduce restricted computer software
are set forth in a “Restricted Rights
Notice" that the Contractor is required
to affix to such computer software..
When restricted computer software
delivered with such Notice is published
copyrighted computer software, it is
acquired with a restricted copyright
license, and without disclosure
prohibitiona, as also set forth in the
Notice. The specific restrictions in the
Notice are set forth in paragraph
{b)(5)(ii) of this section.

{ti] Restricted computer software
delivered with the Restricted Rights
Notice of paragraph (g){3) of the clause
at 1552.227-71, Rights in Data—General.
will not be used or reproduced by the
Government, or disclosed outside the
Government, except that the computer
software may be:

(A) Used, or copied for use in or with
the computer or computers for which it
was acquired, including use at any
Government installation te which such

computer or computers may be-
transferred;
(B) Used, or copied for use in or with a

" backup computer if the computer or

computers for which it is-acquired is
Inoperative; i

(C) Reproduced for aafelceepmg
{archives) or backup purposes:

{D) Modified, adapted, or combined
with other computer software, provided
that the modified, combined, or adapted
portions of any derivative software
incorporating restricted computer
software are made subject to the same
restricted rights: and

(E) Disclosed and reproduced by
support Contractors or their :
subcontractors. subject to the same
resirictions under which the
Government acquired the software.

(iii) The restricted rights set forth in
paragraph (b){5)(if) of this section are
the minimum rights the Government
normally obtains with restricted
computer software and will
antomatically apply when such software

_is acquired under the Restricted Rights

Notice of paragraph (g)(3) of the clause,
However, the Contracting Officer may
revise the Restricted Rights Notice of
paragraph (g}{3) of the clause to specify
egither greater or lesger rights, consistent
with the purposes and needs for which
the software is to be acquired. Any
additions to, or limitations on, the '
restricted rights set forth in the
Restricted Rights Notice of paragraph
(8)(3) of the clause are to be expressly
stated in the contract; or, with approval
of the Contracting Officer, in a collateral
agreement incorporated ir and made
part of the contract. (See paragraph
{d)(2) of this section.)

{iv] As an aid in identifying which, if
any, of the computer software under the
contract will qualify as restricted
computer software, the provision at
1552.227-70, Notification of Limited-
Rights Data and Restricted Computer
Software, shall be included in any
solicitation containing the clause at
1552.227-71, Rights in Data—-General,

{8) Copyrlghr data. (i) Data first
produced in the performance of a
contract. {A) In order to enhance the
transfer or dissemination of information
produced at Government expense,
Contractors are permitted, by paragraph
(e)(1) of the clause at 1552.227-71, Rights
in Data—General, to establish claim of
copyright to scientific and technical
articles based on or derived from work
performed under the contract and
published in academic, professional, or
technical journals, However, permission
may be granted to establish claim to
copyright in all other data in accordance
with the procedures set forth below.

(B) Usually permission for a
Contractor to establish claim to .
copyright for data first produced under
the contract will be granted when
copyright protection will enhance the
appropriate transfer or dissemination of
such data. The request for permission
must be in writing, and may be made
either at the time of contracting or
subsequently during contract
performance, It shouid identify the data
involved or furnish a copy of the data
for which permission is requested, as
well as a statement as to the intended
publication or dissemination media or
other purpose for which copyright is
desired. Examples of cases when it may
not be in the Government's best
interaats to-grant the request are:

{7) The data consists of a report that
represents the official views of the
Agency or that the Agency is required
by statute to prepare;

(2) The data is intended primarily for
internal use by the Government;

(3) The data is of the type that the
Agency itself distributes to the public
under an established program; or

(4) If it is deemed inappropriate to
provide the Contractor with an )
essentially exclusive commercial
publishing right.

{C) Whenever a Contractor
establishes claim to copyright subsisting
in data first produced in the .
petformanee of a contract, the
Government normally is granted a paid-
up nonexclusive, irrevocable, worldwide
license to reproduce, prepare derivative
works, distribute to the public, perform
publicly and display publicly by or on
behaif of the Government, for alt such
data, as set forth in paragraph (c){1} of
the clause at 1552.227-71, Rights in
Data—General:

{ii) Data not first produced in the
performance of a contract. (A)
Contractors are not to incorporate in
data delivered under contract any data
not first produced under the contract
with the copyright notice of 17 U.S.C.
401 or 402 without either:

{1) Acquiring for, or granting to the
Government and others acting on its
behailf, a paid-up nonexclusive,
irrevocable, worldwide license to
reprodyce, prepare derivative works,
distribute copiea to the public, and
perform publicly and display publicly,
by or on behalf of the Government, for
all such data; or

{2) Obtaining permission from the
Contracting Officer to do otherwise.
However, if computer saftware not first
produced under contract is delivered
with the copyright notice of 17 U.S.C.
401 or 402, the Government’s license will
be as set forth in paragraph (g)(3} of the
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clause at 1552.227-71, Righta in Data—
General, or as otherwise may be
provided in a collateral agreement
incorporated in or made part of the
contract.

{B} Contractors delivering data with
an authofized limited rights or restricted
rights notice and a copyright notice of 17
17.5.C. 401 or 402 should modify the
copyright notice ta include the following
(or simifar) statement: “Unpublished—
all rights reserved under the copyright

laws.” If this statement is omitted, the

Contractor may be afforded an

oppartunity to add it in accordance with.

paragraph (b](8) of this section.
Otherwise, data delivered with a
copyright notice of 17 U.S.C. 401 or 402
may be presumed to be published
copyrighted data subject to tha
applicable-license rights set forth in
paragraph (b)(8)(ii} of this section,
without disclosure limitations or
restrictions. :

{C} If Contractor action causes
limited-rights or restricted rights data to
be published with copyright notice after
its delivery to the Government, the -

Gavernment is relieved of disclosure

and use limitations and restrictions

regarding such data, and the Contractor

should advise the Government and
request that a copyright notice be placed
on the data, and acknowledge that the
applicable copyright license set forth in
paragraph (b){8](ii} of this section
applies,

{7) Unauthorized marking of data. The
Government has, in accordance with
paragraph (e) of the clause at 1552.227-
71, Rights in Data-General, the right to
either return to the Contractor data
containing markings not anthorized by
that clause, or to cancel or ignore such
markings. However, markings will not
be cancelled or ignored without making
written inquiry of the Contractor and

affording the Contractor at least 30 days .

to substantiate the propriety of the
markings. The Contracting Officer will
also give the Contractor notice of any
delermination made based on any
response hy the Contractor. Any auch
determination to cancel or ignore the
markings shall be & final decision under
the Contract Disputes Act. Failure of the
Contractor to respond to the Contracting
Officer's inquiry within the time
afforded may, however, result in
Government action to cancel or ignore ™
tha markings. The Agency reserves the
right to modify the above procedures
when implementing the Freedom of
Information Act {$ U.S.C. 552} if
necessary to respond to a request for
data thereunder. :

(8) Omitted ar incorrect notices. (i)
Data delivered under a contract
containing the clause at 1552.227-71,

Rights in Data—General, without a
limited rights notice or restricted rights
notice, or without a copyright notice,
ghail be presumed to have been
delivered with unlimited rights, and the-
Government assumes no liability for the
disclosure or use, or reproduction of
such data. However, to the extent the
dats has not been discloaed without
restriction outside the Government, the
Contractor may within 8 montha (or a
loanger period approved by the

. Contracting Qfficer for good cause

shown) request permission of the

- Contracting Officer to have omitted

limited rights or restricted rights notices,
as applicable, placed on qualifying data
at the Contractor's expense, and the
Contracting Officer may agres to so
permit if the Contractor—
- {A) Identifies the data for which a
notice i3 to be added or corrected;

(B) Demonstratea that the omission of

. the proposed notice was inadvertent;

(C} Establishes that use of the
proposed notice is authorized; and.

D} Acknowledges that the
Government has no liability with
respect to any disclosure or use of any
such data made prior to the addition of
the notice or resulting from tte omission
of the notice.

(ii} The Contracting Officer may also
(A) permit correction at the Contractor’s
expense, of incorrect notices if the
Contractor identifies the data on which
correction of the notice is to be made,
and demonstrates that the correct notice
is authorized, or (B) correct any
incorrect notices.

{9) Release, publication and use of
data. {i) In the clause at 1552.227-71,
Rights in Data—General, paragraph (d)
provides that Contractors normally have
the right to use, release ta others,
reproduce, distribute, or publish data
first produced or specifically used in the
perfermance of a contract; however, to
the extent the Contractor receives or is
given accesa to data that is necessary
for the performance of the.contract and
the data contains restrictive markings,
the Contractor agrees to treat‘the data in
accordance with such markings unless
otherwise specificaily authorized in
writing by the Contracting Officer,

. (li) Contracting Officers may, on a
case-by-case basis, place further
limitations or restrictions on the
Contractor’s right to use, release to
others, reproduce, distribute or publish
any data first produced in the
petiormance of the contract.

(iii} The provisions of paragraph (b}(9)
(i} and [ii) of this section are subject to
the EPA Qrder entitled "Publication
Review Procedure™ and to the clause at
1552,237-70, Contract Publication
Review Pracedure. '
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(10} Inspection of duta at the
Contractor’s facility, The Government
obtains the right to inspect data at the
Contractor's facility as provided in
paragraph (j] of the clause at 15562.227~
71, Rights in Data—General. The data
subject to inspection may be data
withheld or withholdable under
paragraph (g)(1) of the clause, or any
data specifically used in the
performance of the contract. Such
inspection may be made by the
Contracting Officer or other Federal
Government employee for the purpose
of verifying a Contractor's assertion
regarding the limited rights or restricted
rights status of the data, or for
evaluating work performance under the
contract. This right may be exercised at
all reasonabla times up to 3 years after
acceptance of all items to be delivered
unider the contract. The Contracting
Officer may specify in the contract
achedule, data itema that are not subject
to inspection under paragraph (i)

(c} Praduction of special works. {1)
The clause at 1552.227-72, Rights in
Data—Special Works, applies to

.contracts (or may be made applicable to

portiona thereof) that are primarily for
the production or compilation of data,
{other than limited-rights data or
restricted computer software) for the
Government's internal use, or when -
there is a specific need to limit
distribution and use of the data and/or
to obtain indemnity for liabilities that
may -arise out of the content,
performance, or disclosure of the data,
This clause shall be used in contracts
forz

{i) The production of audiovisual
works including motion pictures or
television recordings with or without
accompanying sound, or for the
preparation of motion picture scripts,
musical compositions, sound tracks,
translations, adaptations, and the like;

(ii) Histories of the Agency, or unita
thereaf; _ '

(iii) Works pertaining to recruiting,
morale, training, or career guidance;

(iv] Surveys of Government

_establishments;

(v} Works pertaining to the instruction
or guidance of Government officers and
employees in the discharge of their
official duties;

(vi) The compilation of reports,
studies, surveys, or similar documents
which are intended for use in connection
with Agency regulatory and/or
enforcement activities and that do not

- involve research, d:velopment, ar

experimental wor's performed by the

Contractor; LR '
(vii) The collection of data containing

personally identifiable information such
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that the disclosure thereof would violate
the right of privacy or publicity of the
individual to whom the information
relates; ) '

(viii} Investigatory reports; or

{ix) The development, accumulation,
or compilation of data {other than that
resulting from research, development, or
experimental work performed by the
Contractor), the early release of which
could prejudice follow-on acquisition
activities or Agency regulatory and/or
enforcement activities.

_ (2) The contract may specify the
purposes and conditions (including time
limitations) under which the data may
be used, released, or reproduced other
than for contract performance. '

" Contracts for the production of
audiovisual works, sound recordings,
etc. may include limitations in
connection with talent releases, music
licenses, and the like that are consistent
with the purposes for which the works

- are acquired. :

{d) Acquisition of existing data other
than limited-rights data. (1) Existing
audiovisual and similar works. The
clause at 1552.227-73, Rights in Data—
Existing Works, is for use in contracts
exclusively for the acquisition (without.
modification) of existing motion-
pictures, television recordings, and other

. audiovisual works; sound recordings;
musical, dramatic, and literary works;
pantomimes and choreographic works;
pictorial, graphic, and sculptural works;
and works of a similar nature. The
contract may set forth limitations
consistent with the purposes for which
the works covered by the contract are
being acquired. Examples of these
limitations are:

. {) means of exhibition or
transmission,

(ii) time,

(iii} type of audience, and

(iv) geographical location.

If the contract requires that works of the
type indicated above are to he modified
through editing, translation, or addition
of subject matter, etc. (rather than
purchased in existing form} the clause at
1552.227-72, Rights in Data—Special
Works, is to be used. (See 1527.7003{c).)

(2} Separate acquisition of existing

computer software. (i) If the contract is
_for the separate acquisition of existing
computer software, no specific contract
clause contained in this subpart need be
used. However, the contract must -
specifically address tha Government's
rights to use, disclose, and reproduce the
software and must contain terms
obtaining sufficient rights for the
Government to fulfill the needs for
which the software is being acquired.
The restricted rights set forth in
"paragraph (b)(5) of this section should

be used as a guide and are usually the
minimum the Government should
accept, If the computer software is to be
acquired with unlimited rights, the |
contract must also so state. In addition,
the contract must adequately describe
the computer programs and/or data
bases, the form (tapes, punch cards, disc
pack, and the like), and all the
necessary documentation pertsining
thereto, If the acquisition is by lease or
license, the disposition of the computer
software (by returning to the vendor or
destroying) at the end of the term of the
lease or license must be addressed.
Also, the Contractor must reveal at the
time of contracting any conditions on
tapes, discs, or the like which limit use
or access thereto, including built-in

- timer mechanisms and/or “self-

destruct” devices.

(if) if the contract incorporates, makes

referance to, or uses a vendor’'s standard
commercial lease, license, or purchase
agreement, such agreement shalil be
teviewed to assure that it is consistent
with paragraph (d)(2){i) of thia section.
Caution should be exercised in
accepting a vendor’s terms and .
conditions since they may be directed to
commercial sales and may not be
appropriate for Government contracts.
Any incoasistencies in a vendor's
standard commercial agreement shall be
addressed in the contract and the
contract terms shall take precedence
over the vendor's standard commercial

-agreement, and the contract shall state

this order of precedence.
{iii) If a prime Contractor under a

" contract containing the clause at

1552.227-71, Rights in Data—General,
acquires restricted computer software
from a subcontractor (at any tier) as a
separate acquisition for delivery to the
Government, the Contracting Officer
may approve any additions to, or
limitations on the restricted rights in the
Restricted Rights Notice of paragraph
{g)(3) of the clause in a collater&?r .
agreement incorporated in and made
part of the contract. {See also
1527.7003(b)(5).)

(3) Other existing works. (i) Except for
existing audiovisual and similar works
pursuant to paragraph (d)(1) of this
section, and existing computer software
pursuant to paragraph [d)(2} of this
section, no clduse contained in this
subpart need be included in {A)

- contracts solely for the acquisition of

books. publications and similar items in
the exact form in which such items exist
prior to the request for purchase (i.e., the
off-the-shelf purchase of such items)
unless reproduction rights of such items
are to be obtained; or {(B) contracts
resulting from formal advertising that
require only existing data to be

delivered unless reproduction rights for
such data {other than limited-rights
data) are to be obtained. If reproduction
rights are io be obtained, such rights
must be specifically set forth in the
contract.

§ 1527.7004 Acquisition of data

{a) General. (1) It is important to
recognize and maintain the conceptual
distinction between contract terms
whose purpose is to identify the data
required for delivery to, or made
available to, the Government {i.e., data
requirements); and those contract terms
whose purpose is to define the
respective rights of the Government and
the Contractor in such data (i.e., data
tights). This section relates to data
requirements; 1527,7003 to the data
rights.

{2) It is EPA's practice to determine, to
the extent feasible, its data
requirements in time for inclusion in
solicitations. The data requirements are
subject to revision during contract
negotiations. Since the preparation,
reformatting, maintenance and updating,
cataloging, and storage of data
represents an expense to both the
Government and the Contractor, efforts
should be meade to keep the contract
data requirements to a minimum.

{3) To the extent feasible, alt known
data requirements, including the time
and place for delivery and any
limitations and restrictions to be
imposed on the Contractor in the
handling of the data, shall be apecified
in the contract. ,

(b) Additional data requirenents.
Recognizing that in some contracting
situations, such as experimental,
developmental, research, or
demonstration contracts, it may not be
paossible or appropriate to ascertain all
the data requirements at the time of
contracting, the clause at 1552.227-74,
Additional Data Requirements, is
provided to enable the subsequent
ordering by the Government of
additional data first preduced or
specifically used in the performance of
such contracts as the actual
requirements become known. Data may
be ordered under this clause at any time
during contract performance or within a
period of 3 years after acceptance of ail
items to be delivered under the contract.
The Contractor is to be compensated for
converting the data into the prescribed
form, for reproduction, and for delivery.
In order to minimize storage costs for
the retention of data, the Contractor
may be relieved of retention
requirements for specified data items by
the Contracting Officer at any time
during the retention period required by
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the clause. Any data ordered under the
clause will be subject to the rights in
data clause in the contract.

1527.7005 Solicitation pravisions and
contract clauses.

{a) The Contracting Officer shail
insert the provision at 1552.227-70,
Notification of Limited-Rights Data and
Restricted Computer Software, in any
solicitation containing the clause at
1552.227-71, Rights in Data—General.
(See 1527.7003(b) (4) and (5).}

(b)(1) The Contracting Officer shall
insart the clause at 1552.227-71, Rights
in Data—General (see 1527.7003(b}}, in
solicitations and contracts if it is
contemplatad that data will be
produced, furnished, or acquired under
the contract, unless the contract ig—

{i) For the production of special works
of the type set forth in 1527.7003(c), but
the clause at 1532.227-71, Rights in
Data—General. shall be included in the
contract and made applicable to data
other than special works, as
appropriate;

(ii) For the separata acquisjtion of
existing works, as described in
1527.7003(d);

(iii) For a Smail Business Innovative
Research (SBIR) contract (see paragraph
(h) of thia section);

(iv) To be performed outside the
United States, its possessions, and
Puerto Rico, in which case the -
Contracting Officer, in conjunction with
the patent attorney and the Project
officer. shall develop a clause suitable
for the particular acquisition;

{v} For architect-engineer services or
congtruction work, in which case the
Contracting Officer, in conjunction with
the patent attorney and the Project
Officer, shall develop a clause suitable
for the particular acquisition, However,
the clause at 1552.227~71, Rights in
Data—Gencral, may be included in the
contract and made applicable to data
pertaining to other than architect-
engineer services and construction
work;

(vi) For the operation of a
Government-owned facility to perform
research, development or production
waork, in which case the Contracting .
Officer. in conjuction with the patent
attorney and the Project Officer, shail
develap a clause suitable for the
particular acquisition.

{2] If a Contracting Officer
determines, in accordance with
1527.7003{b}(2), to adopt the aiternate
definition of “Limited-Rights Data" in
paragraph {a] of the clause, the clause
shall be used with its Alternate I. -

(¢} The Contracting Officer shall insert
the clause at 1552.227-72, Rights in
Data—Special Works, in solicitations

and contracts primarily for the
production or compilation of data (other
than limited-rights data or restricted
computer software) for the '
Government's internal use, or when
there is a specific need to limit
distribution and use of the data andfor
to obtain indemnity for liabilities that
may arise out of the content,
performance, ot disclosure of the data.
Acquisitions to which this clause
applies are identiffed in 1527.7003{c).
The ¢ontract may specify the purposes
and conditions {including time
limitations) under which the data may
be used, released or reproduced by the
Contractor for other than contract
performance, Contracts for the
praduction of audiovisual works, sound
recordings, etc. may include limitations
in connection with tulent releases. music
licenses. and the like that are consistent
with the purposes for which the data is
acquired. ’

(d) The Contracting Officer shail
insert the clause at 1552.227-73, Rights
in Data—Existing Works, in solicitations
and contracts exclusively for the
acquisition, without medification, of
existing audiovisual and similar works
of the type set forth in 1527.7003(d)(1).
The contract may set forth limitations
consistent with the purposes for which
the work is being acquired. The clause
at 1552.227-72, Rights in Data—Special
Works, shall be used if existing works
are to be modified, aa by editing,
transiation, addition of subject matter,
ate. '

{e) The Contracting Officer shail -
insert the clause at 1552.227-74,
Additional Data Requirements, in all
solicitations and contracts {except thase
using small purchase procedures)
containing one of the rights in data
clauses at 1552.227. The Contracting
Officer may parmit the Contractor to
identify data the Contractor does not
wish to deliver, and may specifically
exclude in the contract any requirement
that such data be delivered under a

_ rights in data clauge or ordered for

delivery under the Additional Data
Requirements clause if such data is not
necessary to meet the Government's
requirements for data.

(f) While no specific clause of this
subpart need be included in contracts
for the separate acquisition of existing
computer software, the Contraciing
Officer shall assure that the contract
contains terms to obtain sufficient rights
for the Government to fulfill the need for
which the software is being acquired
and i3 otherwise consistent with
1527,7003(d}(2). - c

{g) While no specific clause of this
subpart need be included in contracts
solely for the acquisition of books,

publications and similar items in the
exact form in which such items exist
prior to the request for purchase {i.e., the
off-the-shetf purchase of such items)
{see 1527.7003{d)(3)), if reproduction
rights are to be acquired the contract
shail include terms addressing such
righta, (See 1527.7003(d}(3).)

{h) The Contracting Officer shali
insert the clause at 1552.227-75, Rights
In Data Developed under Smail Business
Innovative Research (SBIR) Contracts,.
in SBIR solicitations and contracts.

2. Part 1552, Table of Contents, is
amended by revising the entry for -
1552.227-70 ard by adding eniries for
1552.227-71, 1552.,227-72, 1552.227-73,
1552.227-74, and 1552.227-75 to read as
follows:

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

- » - - -

1552.227-70 Notification of limited-rights
data and restricted computer software.

1552.227-71 Rights in data—GCeneral.

1552.227-72 Rights in data—Special works.

1552.227-73 Rights in data—Existing works.

1552.227-74 Additional data requirements.

1852,227-75- Rights in data developed under
Small Business Innovative Research
{SBIR) Contracts.

L * L] w »

3. Subpart 1552.2 i3 amended by
revising section 1552.227-70 and by
adding sections. 1552.227-71, 1552.227-
72, 1552.227-73, 1552.227-74, and
1552.227-75 to read as follows:

1§52.227-70 Notification of limited-rights

data and resatricted computar aofiware.
As prescribed in 1527.7005(a), insert

the follawing provision in solicitationa:

Notification of Limited Rights Data and
Restricted Computar Software (Apr 1984)

(a} This solicitation sets forth the work to

be performed if a contract award results, and

the Government's known requiremeats for
data {as defined in the EPA Acquisition
Regulation at 1527.7001). Any resulling
contract may #lso provide the Government
the option to order additional data under the
Additional Data Requirements clause (EPA

_Acquisition Regulation, 1552.237-74}, if

included in the contract. Any data delivered
under the resulting contract will be subject to
the Rights in Data—Ceneral clause (EPA
Acquisition Regulation, 1352.227-71} that is to

- be included in this contract. Under this clause

a Contractor may withhold from delivery
data that qualifies as limited-rights data or
restricted computer software, and deliver
form, fit, and function data in lieu thereof,
This clause also authorized the Government
to require delivery of limited rights data or
restricted computer software that has been
withheld or would otherwise be
withhoidable. In addition, this clause
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provides the Government with the right to
inspect such data at the Contractor’s facility.
(b} The offeror’s response to this
solicitation shall, 10 the extent feasible, either
stale that none of the dats qualifies as
limited-rights data or restricted computer
software, or identify which of the data
qualifies as limited-righis data or restricted
computer software. Any tdentification of
limited-rights data or restricted computer
software in the offeror's response is not
determinative of the status of such data
should a contract be awarded to the offeror.
{c) If this acquisition is solely for existing
computer software and/or data bases, any
resulting contract must contain provisions
which cpver the Government's right to use
the software and, at the least, it should
normaily contain the rights set forth at EPA
Acquisition Reguiation 1527.7003(b)(8).
Consult EPA Acquisition Regulation
1527.7003(d)(2) for further guidance, EPA will
consider for incorporation in the contract a
vendor's own license or other conditions
provided they are not inconsistent with
1527.7003(b)(5} of 1527.7003(d}(2).

{End of provision)

Approved by the Office of Management and
Budget under control number 2030-0012).

1552.227-71 Rights In data—general,

As prescribed in 1527.7005(b}, insert
the following clause in solicitations and
contracts:

Rights in Date=—General (Apr 1984)

{a} Definitions. “Computer software,” as
used in this clause, means computer
programs, computer data bases, and
documentation thereof,

“Diata,” as used in this clause, means
recorded information, regardless of form or
the media on which it may be recorded. The
term includes computer software. The term
does not include information incidental to
contract administration, such as contract cost
analysis or financial, business, and
management information required for
contract administration purposes. .

“Form, fit. and function data.” as used in
this clause, means dats describing, and
sufficient to enable, physical and functional
interchangeability; as well as data identifying
source, size, configuration, mating and
attachment characteristics, functional
characteristics, and performance -
requirements. '

“Limited rights,” as used in this clause,
meana the rights of the Government in
limited-rights' data as set forth in the Limnited
Rights Notice of paragraph {g)(2] of this
clause.

“Limited-rights data,” as used in this
clause, means deta that embodies trade
-gecrets or is commercial or financial and
confidential or privileged, but only to the
extent that the data pertaiha to items,
components, or proceases developed at
private expense, incloding minor
modifications thereof, .

“Restricted computer software,"” as used in
this clause, meane computer software
developed at private expense and thatis a
trade secret, or is commercial or finangial
data which is confidential or privileged, or is
published copyrighted computer software.

“Restricted rights,” as used in this clause,
means the rights of the Government In
restricted computer software, a8 set forth in a
Restricted Rights Notice of paragraph (g){3) of
this clause, or as otherwise may be pro\nded
in a collateral agreement incorporated in and
made part of this contract.

“Unlimited rights,” as used in this clause.
means the right of the Government, without
additional cost to the Govérnment, to use,
disclose. reproduce, prepare derivative
works, distribute copies to the public, and
perform publicly and display publiely, in any
manner and for any purpose, end to have or -

- permit others to do so0.

() Aflocation of rights. (1) Except an
provided in paragraph {c) of this ciause
regarding copyright, the Government shatil
have unlimited rights in—

(i) Data first produced in the performance
of this contract:

(ii} Form. fit, and function data delivered
under this contract;

(iii) Data delivered under thas contract
[except for restricted computer software) that
constitutes manuale or instructional and/or
training material. and

{iv} All other data delivered under this
contract unless provided otherwise for
limited-rights data or restricted computer
software in accordance with paragraph (g) of
this clause.

{2} The Contractor shall have the right to—

{i} Use. release to others, reproduce,
distribute. or publish any data first produced
or specifically used by the Contractor in the
performance of this contract uniess provided
otherwise in paragraph {d) of this clause;

(ii) Protect from unauthorized disclosure
and use that data which is limited-rights data
or restricted computer software to the extent
provided in paragraph (g) of this clause;

{iii) Substantiate use of, add or correct
limited rights or restricted rights notices and
to take other appropriate action, in -
accordance with paragraphs (e} and {f] of thia
clause; and

{iv] Establish claim to copynght subsisting
in data first produced in the performance of
this contract to the extent provided in
paragraph {¢)(1) of this clause.

(c)(1} Data first produced in the
performance of this contract. Uniess
provided otherwise in paragraph (d) of this
clause, the Contractor may establish claim to
copyright subsisting in scientific and
technical articles based on or derived from
data first produced in the performance of this
contract and published in academic,
technical, or professional journals. The prior.

express written permission of the Contracting

Officer is required to establish claim to
copyright subsisting in ail other data first
produced in the performance of this contract
in accordance with EPA Agquisition
Regulation 1527,7003(b}{6). When claim to
copyright is made, the Contractor shall affix
the applicable copyright notices of 17 U,S.C.
401 or 402 to tha data when such data is =
delivered to the Government, and include
that notice as well as acknowledgment of
Government sponsorship on the data when
published or deposited in the U.S. Copyright
Office. The Contractar grants to the
Gavernment, and others acting on ita behalf.
a paid-up. nonexclusive. irrevocable

worldwide license to reproduce, prepare
derivative works, distribute copies to the
public, and perform publicly and display
publicly, by or on behalf of the Government,
for all such data.

(2) Data not first produced in the
performance of this contract. The Coniract or
shall nat, without prior written permission of
the Contracting Officer, incorporate in dats

" delivered under this contract any data not

firat produced in the performance of this
contract and which contains the copyright
notice of 17 U.5.C. 401 or 402, uniess the
Contractor identifies such data and grants to
the Government, or acquires on {ts behalf, a
license of the samé scope as set forth in
paragraph (c)(1) of this clause; provided.
however, that if such data is computer
software the Government shall acquire a
copyright license as set forth in paragraph
{2)(3) of this clause or as otherwise may be
provided in a collateral agreement
incorporsted in or made part of this contract.

(3) The Government agrees not to remove
any copyright notices placed on data
pursuant to this paragraph (c}, and to include
such notices on all repraductions of the data.

(d) Release. pubiicotion and use of data. {1}
The Contractor shall have the right to use.
release to others, reproduce, distribute, or
publish any data first produced or
specifically used by the Contractor in the
performance of this contract, subject,
however, to the clause at 1552.237-70,
Contract Publication Review Procedura and
the copyright provisions of paragraphs [c)(1}
and (c}{2) of this clause.

{2) The Contractor agrees that to the extent,
it receives or is given access to data !
necessary for the performance of this
contract which contains restrictive markings.
the Contractor shail treat the data in
accordance with such markings unless
otherwise specificaily authorized in writing
by the Contracting Officer.

(e) Unauthorized marking of daia. (1}
Notwithstanding any other provisions of this
contract concerning inspection ar acceptance,
if any data delivered under this contract is
mdrked with the notices specified in
paragraphs (g)(2} or (g}(3} of this clause and
use of such is not authorized by this clause.
the Contracting Officer may either return the
data to the Contractor, or cancel or ignore the
markings. However, markings will not be
cancelled or ignored unless—

{i} The Contracting Officer makes written
inquiry to the Contractor concerning the
propriety of the markings, providing the
Contractor 30 days to respond: and

{ii) The Contractor fails to respond within
the 30 day period {or a longer time approved
by the Contracting Officer for good cause
shown), or the Contractor’s response fails to
substantiate the propriety of the markings.

{2} The Contracting Officer shall consider
the Contractor’s response, if any, and -
determine wheather the markings shall be
cancelled or ignored. The Contracting Officer
shall furnish written notice to the Contractor
of the determination, which ahall be & final
decision under the Contract Disputes Act.

{3) The Environmental Protection Agency
reserves the right to modify the above
procedures when impiementing the Freedom
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of Information Act (5 U.S.C. 552} if necessary
to respond to a request for data thereunder.

{f} Omitted or incorrect markings. (1) Data
delivered to the Government without any
notice authorized by paragraph (g) of this
clause, or without a copyright notice, shall ba
deemed to have been furnished with
unlimited rights, and the Government
assumes no liability for the disclosure, use, or
reproduction of such data. Howaver, to the
extent the data has nat been disclosed
without resiriction outside the Government,
the Contractor may request, within 8 months
{or a longer time approved by the Contracting
Officer for good cause shown) after delivery
of such data, permission to have notices
placed on qualifying data at the Contractor's
experise, and the Contracting Officer may
agree to do so if the Contractor—

(i) Identifies the data to which the omitted
notice ia to be applied;

{ii) Demonstrates that the omission of the
notice was inadvertent;

{iii) Eatablishes that the uss of the
proposed notice is authorized; and

(iv] Acknowledges that the Government
has no liability witk respect to the disclosure
or use of any such data made prior to the
addition of the notice or resulting from the
omission of tha notice.

(2) The Contracting Officer may alse (i)
permit correction at the Contracicr's expense,
of incorrect notices if the Contractor
identifies the data on which correction of the
notice is to be made, and demonstrates that
the correct notice is authorized, or (ii} correct
any incorrect notices. i

{g) Protection of limited-rights data and
restricted computer software. (1) When data
ather then that listed in paragraphs {bj(1) (),
(ii}, and (iii} of this clause is specified to be
defivered under this contract and qualifies as
either limited-rights data or reatricted
compuyter softwara the Contractor, if it
desires ta continue protection of such data,
shall withhold such data and not furnish it to
the Government under this contract. As a
condition to this withholding the Contractor
shall identify the data being withheld and
furnish form, fit, and function data in lieu
thereof. Limited-rights data that is formutted
as a computer data base for delivery to the
Government is to be treated as limited-rights
data and not restricted computer software,

{2) Natwithstanding paragraph {g}{1) of this
clause, thia contract may identify and specify
the delivery of limited-rights data, or the
Conltracting Officer may, at any time during
contract performance and for a period of 3
yeara after acceptance of all items to be
delivered under this contract, require by
written request the delivery of limited-righta
data that has been withhaid or would
atherwise be withheldable. If delivery of such
data i3 30 required, the Contractor may affix
the following “Limited Righta Natice” to the
data and the Government will thereafter treat
the data, subject to the provisions of
patagrapha {e) and (f} of this clause. in
accordanse with such Notice; =

Lim:led Rights Natice (Apr 1984)
(a) This data is submitted with limited

rights under Government contract No, —e

{subcontract —, if appropriate). It may be
repraduced and used by the Government

with the axpress limitation that it wiil not,
without permission of the Cantractor, he used
for purposes of manufacture nor diacloged
outside the Government: except that the
Government may disciose this data outside
the Government for the following purposes.
pravided that the Government makes such
discloaure subject to prohibition against
further use and diacloaure: ,

{1) Use by support service Contractors.

(2] Evaluation by nongovernment
avaluators.

(3) Uae by other Contractors participating
in the Government's program of which this
contract is a part, for information and use in
connection with tha work performed under
their contracta,

(4) Emergency repair or overhaul work.

{5) Release to a foreign government, as the
interests of the United States may require, for
information or evaluation, or for emergancy
tepair or overhaul work by such government,

(b} This Notice shall be marked on any
reprodiction of this data, in whole or in part.

{End of notice) =~

[3)6i) Notwithstanding paragraph (g}(1) of
this clauae, this contract may identify and
apecify the delivery of restricted computer
software, or the Contracting Officer may, at -
any time during contract performance and for
a period of 3 years aiter acceptancs of ail
items to be delivered under this contract,
requira by written request the delivery of
resivicted computer software that has been
withheld. If delivery of such computer
software is so required, the Contractor may
affix the foilowing “Restricted Rights Notice”
to the computer software and the
Government will thereafter treat the
computer software, subject to paragraphs {e)

-and {f) above, in accordance with the Notica:

Restricted Rights Notice (Apr 1984)

(a) This computer software is submitted
with restricted rights under Government
contract No. ~~w (and subcontract -, if
appropriate), It may not be used, reproduced.
or disclosed by the Government except as
provided below or as otherwise expressly
stated in the contract

(b) This computer software may be—

{1) Used or copied for use in or with the
computer or computers for which it was
acquired, including usa at any Government
installation to which auch computer may be
transferred; :

{2} Used with a backup computer if the
computer for which it was acquired is
inoperative; - :

(3) Reproduced for safeke=ping {archives)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that the
modified, combined or adapted portions of

the derivative software incorporating.

restricted computer software shall be subject
to the same restricted rights: and

{5} Disclosed and reproduced for use by
suppart Contractors or their subcontractors in

- acgordance with paragraphs {b) (1) through

{4) of this notice, provided the Government
makes such disclosure subject to these
restricted rights. - o

(¢} Notwithstanding the foregoing, If this
computer software is published copyrighted
softwarae, it is licensed to the Govemment,

without disclosure prohibitions, with the
minimum rights set forth in paragraph (b) of
this natice. :

(d) Any other rights or limitations regarding
the use, duplication or disclosure of this
computer software are to be expresaly stated
in the contract. : '

(e) This Notice shall be marked on any
reproduction of this computer software, in
whois or in part"”

{End of Notice) :

(ii} Where it is impractical to include the
above Notice on restricted computer -
software, the foifowing short-form Notice:
may be used in lieu thereof:

Restrictsd Rights Notice (Short Form) (Ape
1684) : :

Usa, reproduction, or disclosure is subject
to restrictions set forth in contract No, ==
(and snbconiract —, if appropriate} with
- (nams of Contractor and subcontrectar}.

{End of notice) .

(h) Subcontracting. The Contractor has the
responsibility to obtain from its -
subcontractors all data and rights therein
necessary to fulfill the Contractor's
obligations ta the Government under this
contract. If a subcontractor refuses to accept
terms affording the Government such rights,
the Contractor shall promptly bring such
refusal to the attention of the Contracting
Officer and not proceed with subcontract
award without further authorization.

(i) Refationship to patents. Nothing
contained in this clause shall imply a license
to the Government under any patent or be
construed as affecting the scops of any
license or other right otherwise granted to the
Government, -

{j) The Contractor agrees, except as may be
otherwise specified in this contract for
specific data items listed as not subject to
this paragraph, that the Contracting Officer
or other Federal Covernment employee may.

_at alt reasonable times up to 3 years after

acceptance of all items to be dejfivered under
this contract, inspect at the Contractor’s
facility any data withheld under paragraph
{g)(1) of this clause, or any data specifically
used in the performance of this contract, for
the purpose of evaluating work performanca
ar verifying the Contractor’s assertion
pertaining to the limited rights or restricted
rights status of the data.

.- (End of clause}

iternate f {Apr 1984}. As prescribed in
1527.7005(b)(2), substitute the following -
definition for "Limited Rights Data" in
pacagraph {a) of the clause: .

“Limited-rights data,” as used in this
clause, means data developed at private
axpense that embodies trade secrets or is
commercial or financial and confidential or
privi[eged. - : ‘
(Approved by the Office of Management and
Budget under contrel number 2030-0012.)

§ 1552.227-72 Rights In data—special
works.

As prescribed in 1527.7005(c), insert
the [ollowing clause in solicitations and
contracts: .
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Rights in Data—Special Works {Apr 1984)

(a) Definitions

“Data,” &8 used in this clause, means
recorded information regardless of form or
medium on which it may be recorded. The
term includes computer software, The term
does not include information incidental to
contract administration, such as contract cost
analyses or financial, business. and
management information required for
contract administration purposes. -

"Unlimited rights,” &s used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copieés to the public, and
perform publicly and display publicly in any
manner and for any purpose whataoever, and
to have or permit others to do so.

(b) Allocation of Rights. (1} The
. Government shall havew~

(i) Unlimited rights in all data delivered
under this contract, and in all data first
produced in the performance of this contract,
except as provided in peragraph (c) of this
clause. S

(ii) The right to limit exercise of claim to

* copyright in data first produced in the
performance of this contract, and to obtain
assignment of copyright in such data, in
accordance with paragraph (c](1} of this
clause.

{iii} The right to limit the release and use of
certain data in accordance with paragraph
{d) of this clause

{2) The Contractor shall have, to the extent
permissian is granted in accordance with
paragraph {c}(1) of this clause, the right to
establish claim to copyright subsisting in data
first produced in the perfarmance of this
contract

(¢} Copyright. (1) Data first produced in the

~ performance af this contract. {1} The
Contractor agrees not to assert, establish, or
authorize others to assert or establish, any
claim to copyright subsisting in any data first
produced in the performance of this contract
without the prior written permission of the
Centracting Officer. When claim to copyright
is made the Contractor shall affix the
appropriate copyright notice of 17 U.S.C. 401
or 402 to such data when delivered to the -
Government, and include that notice as well
as acknowledgment of Government
sponsorship on the data when published or
deposited in the U.S. Copyright Office. The
Contractor grants to the Government, and
others acting on its behaif, a paid-up,
nonexciusive, irrevocable, worldwide license
to reproduce, prepare derivative works,
distritbrute copies to the public, and perform
publicty and display publicly, by or on behalf
of the Government, for all such data.

(ii) If the Government desires to obtain
ownership of copyright in data first produced
in the performance of this contract and
permission has not been granted as set forth
in paragraph (c)(1)(i) of this clause, the
Contracting Officer may direct the Contractor
to establish, or authorize the establishment of
g claim to copyright in such data and to
assign, or obtain the assignment of, such
copyright to the Government or its designated
assignee,

" (2) Data not first produced in the
performance of this contract. The Contractor
shall not. without prior written permission of

the Contracting Officer, incorporate in data
delivered under this contract any data not
first produced in the performance of thia
contract and which contains the copyright
notice of 17 U.S.C. 401 or 402, uniesa the
Contractor identifies such date and grants to
the Government, or acquires on its behalf, a
license of the same stope as get forth in
paragraph (¢)(1} of this clause.

(d) Release and use resirictions, Except as
otherwise specifically provided for in this
contract, the Contractor shall not use for

-purposes other than the performance of this

coniract, nor release, repraduce, distribute or
publish any data first produced in the
performance of this contract, nor authorize
athers to do'so, without written permission of
the Contracting Officer.

[e) Indemnity. (1) The Contractor shall
indemnify the Government and its officers, -
agents, and employees acting for the
Government against eny liability, including
coats and expenses, incurred as the result of
the violation of trade secrets, copyrights, or
right of privacy or publicity, arising out of the
creation, delivery. publication or use of any
data furnished under this contract; or any
libelous or other unlawful matter contained
in such data. The provisions of this paragraph
do not apply uniess the Government provides

- notice to the Contractor aa soon as

practicable of any claim or suit, affords the
Contractor an opportunity under appiicable
laws, rules or regulations to participats in the
defense thereof, and obtains the Contractor's
consent to the settlement of any suit or claim
other than as required by final decree of a
court of competent jurisdiction; and do not
apply to material furnished tc the Contractor

. by the Government and incorporated in data

ta which this clause applies.
(End of clause}

1552.227-73 Rights In data~—existing
works, . .

As prescribed in 1527.7005(d), insert
the following clause in solicitations and
contracts: '

Rights in Data—Existing Waorks (Apr 1984)

(a) Except as otherwise provided in this
contract, the Contractor grants to the
Government, and others acting on its behalf,
a paid-up, nonexclusive, irrevocable,
worldwide license to reproduce, prepare
derivative works, distribute to the public. and
perform publicly and display publicly, by or
on behalf of the Governmaent, for ail the
material or subject matter called for under
this contract or for which this clause is
specifically made applicable.

(b) The Contractor sheail indemnify the
Government and ite officers, agents, and
employees acting for the Government against
any liebility. including costs and expenses,

" incurred as the result of (1) the violation of

trade secrets, copyrights, or right of privacy
or publicity, arising out of the creation.
delivery. publication or use of any dats
furnished under this contract, or {2} any
libelous or other unlawful matter contained

in such data. The provisions of this paragraph
do not apply uniess the Government provides
notice to the Contractor as soon as .
practicable of any claim or suit, affords the
Contractor an opportunity under applicable

lawa, rules or regulations to participate in the

defense thereof, and obiains the Contractor's
consent to the settlement of any suit or claim
other than as required by final decree of a
court of competent jurisdiction, and do not
apply to material furnished to the Contractor

by the Government and incorporated in data

te which this clause applies,
(End of clause)

_ 1552,227-74 Additional data requirements.

As prescribed in 1527.7005(e}, insert
the following clause in solicitations and
contracts {except those using smail
purchase procedures):

Additional Data Requirements (Apr 1984)

(a} In addition to the data {as defined in the
rights in data clause included in this contract)
specified elsewheare in this contract to be
delivered, the Contracting Officer may at any
time during cohtract performance or within a
period of 3 years after acceptance of all items
to be delivered under this contract, order any
data first produced or specifically used in the
performance of this contract.

{b) The rights in deta cleuse included in
this contract is applicable to all data ordered
under this Additional Data Requirements
clause. Nothing contained in this clause shall
require the Contractor to deliver any data
which is specificaily identified in this
contract as not aubject to this clause.

(c) When data is to be delivered under this
clause, the Contractor will be compensated
for converting the data into the prescribed
form, for reproduction, and for delivery.

{d) The Contracting Officer may release the
Contractor from the requirements of this
clause for specifically identifled data items at
any time during the 3-year period set forth in
paragraph (a} of thia clause.

{End of clausa)

. (Approved by the Office of Management and

Budget under control number 2030-0012.)

1552,227-7% Rights in data davelopsd
under Smalt Business Innovative Research
(SBIR) contracts.

As prescribed in 1527.7005(h), insert
the following clause in Small Businesa
Innovative Research solicitations and
contracts: '

Rights in Data Developed Under Small
Business Innovative Research (SBIR)

Contracts (Apr 1984) -

All rights to data, including computer
software, developed under the terma of this
contract shall remain with the Contractor,
except that the Government shall have the
limited right to use such data, including
computer software, for Government purposes
and shall not havae the right to reiease such
data or software outside the Government
without permission of the Contractor for a
period of two years from completion of the
project under which the data or software was
generated. However. effective at the
conclusion of the two-year period, the
Government shall retain a royalty free license
for Government use of any data or software
delivered under this contract, even if it iz
patented or copyrighted.
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