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dynamic soclety, it does place a strain
on the judicial branch fo respond in &
timely manner.

HR. 77798 also eliminates the current
prohibition on initially apbeiniing an in-
dividual to the Tax Court afier hie has
sttairied age 83, I helieve this change
will allow the Tax Court to saftract
highly ‘qualified, msture persons for
service on the bench. .

Mr. Speaker, H.R. 7778 is £ good bill.
Ii will help the Tax Court discharge its
responsibllities in & timely manner and
will open Tax Court service to citizens
of ell ages, Do

Mr. Speaker, I have no further requests
for time, and I reserve the balance of my
time.

Mr. ULLMAN, Mr. Speaker, ¥ yield
back the balance of my lime.

The SPEAKFER pro tempore. The ques-
tion is on the motion offéered by the gen-
tleman from QOregon (Mr. Uriman) that
the House suspend the rules snd pass
the bill, HR. 7774, as amended.

The gquestion was taken; and (iwo-
thirds having voted in favor thereof) the
rules were suspended and the bill, as
amended, was passed.

The title was amended so as to read:
=A bill to amend the Internal Revenue
Code of 1954 to authorize § additional
judges for the Tax Court and to remove
the apge limitation on appeintments to
the Tax Court.”. -

A motlon to reconsider was Irid on the
table.

SMALL BUSINESS REGULATORY
FLEXIBILITY ACT

Mr. HARRIS. Mr. Speaker, I move to
suspend the rules snd pass the,Benate
bill (8., 2909 to amend title 5, United
Birntes Code, to improve Federal rule-
making creating procedures to ana-
Iyze the availability of more Hexibic
regulatory approaches for small entilies,
and for other purposes.

The (lerk read the Benate bill as
follows: -

8. 289

Be it enacted by the Senate and House
of Representatives of the United Stales of
America in Cotigresy assembled, That this
Act msay be cited as the “Regulatory Flexi-
bility Act™.

FINDINGS AND PURPOSES
"BEC. 2. {a) The Congress finds angd declares
that—

(1) when sadopting regulations to protect
the health, safety and sconomic wellare of
the Nation, Federal apgencles should Beek to
mchieve statutory gorls as efectively and
efficlently as possible without imposing un-
necessary burdens on the public;

(2) laws and reguiations designed for Rp-
plication to large scale entities have been
applied uniformly to small businesses, small
organizations, and small governmental juris.
dictions even though the probleris that gave
rise to government action maey not have been
caused by those smaller entities;

(3) uniform Federal regulatory and re-
poriing requirements have in numerous in-
stances imposed unnecessary and dispropor-
tionately burdensome demsands nciuding
legal, accounting and consulting cests upon
sma)l businesses, smajl grganizations, and
small governmental jurisdictions with
Umited rescurces; .

{4} the failure to recognizs differences In
the scale and resources of reguikted entities

. et =
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has in numerous instances adversely affected
compestition in the marketplace, disoo
innovation and restricted Improvements in
productivity; )

(6) unnecessary regulations create entry
barriers in many Industries and discourage
potentisl enirepreneurs from introducing
benefclal products and processes; .

(8) the practice of treating all regulated
businesses, organizations, and governmental
Jurisdgictions as equivalent may lead to lo.
efficlent use of regulatory egency resotrces,
enforceraent problemsa, and in somé cuses, to
actions Inconsistent with the legislative in-
tent of health, safety, snvironrmental and
economic welfare legislation:

(7} alternative regulatory approaches
which do not confiict with the stated ob-
jectives of epplicable statutes may be avall.
abls which minimilre the signifcant eco-
nomic tmpect of rutes on small businesses,
small organieations, and small governmentsal
jurisdictions;

(8) the process by which Federal regula-
tions are developed and adopted should be
reformed to require agencies to solicit the
ideas end comments of small businesses,
emall organizations, snd small governmental
jurisdictions to examine the impact of pro-
posed and existing rules on such entlties, and
to review the continuecd need for eklsting
rules.

(b) It is the purpose of this Act to estab-
1ish as & principle of regulatory issurnce that
agencles shall endeavor, consistent with the
objectives of the rule and of applleabls
statutes, to fit regulatory and informationsl
requirements to the scale of the businesses,
organizations, end governmental jurisdic-
tions subject to regulation. To achieve this
principle, agencies are required to soticit
and c¢onsider flexible regulstory proposals
and to explain the ratiobale for thelir nctions
to assure that such proposals are given szri-
ous consideration, )

ANALYSIS OF REGULATORY FUNCTIONS

8. 8. (s} Titie 3, United Siates Code, i8
amended by adding Immediaté after chap-
ter 5§ the following new chapter:

“CHAPTER 6-~TEE ANALYSIS OF REGU-

LATORY FUNCTIONS

Definitions.

Hegulatory agenda.

Initial regulatory flexibility analy-
aig,

Final regulntory flexibility ansly-

Bls

"Bec.
“Beg,
“Sec.
“Bec.

“Sec.

501,
602,
603,

804.
605.
806.

607.
608.

Avoidance of duplicative or un-
necessary analyses,

Effect on other law.

Preparation of analyses.

Procedure for walver or delay of
completion.

Procedures for gathering com-
ments.

Pertodic review of rules.

“Bec, 611, Judiclal review.

“Bec. 812. Reports pod Intervention rights,

“§ 601. Definitions .

*For purposes of this chapter—

“{1) the term ‘agency’ means An Agency &5
defined in section 551(1) of this title;

“{2) the term ‘rule’ means any rule for
which the agency publishes & general notice
of proposed rulemsking pursuant to-section
E53(b) of this title, or any other law, in-
cluding any rule of genere! sapplicabllity gov-

“Bec.
“Sec,
"Bec.

“Sec. 609

“Bec. §10.

ernin to State and local gove
érmments for which the Rgency provides an

opportunity for notice and public comment,

éxcept that the term ‘rule’ doez not include

& rule of particular epplicabllity relating to
rates, wages, corporate or finanhctal structures
or reorganizations thersof, prices, facilities,
appllances, services, or allowances therefor
or to valuations, costs oF actounting. or prac-
tices relating to such retes, wages, structures,
prices, appliances, services, or allowanees;
“(3) the term ‘amsll business’ hss the
pine¢ meaningz as the term ‘small business

© general notice aof
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concerh' undér section 8 of the Small Busi-
ness Act, uniless an agency, after consuitation
with the Office of Advocacy of the Smal
Business Administration and after opportu-
nity for public comment, eatablishes one o
more definitions of such term which are
eppropriate to the sctivities of the agency
and publishes such definition(s) In the Fed-
eral Register;

“{4) the term ‘small organization’ means
any not-for<profit enterprise which is Inde-
pendently owned &nd operated and i3 no:
dominant in 1its fleld, unlesa an - &genc.
establishes, after opportunity for publj-
comiment, one or more definitions of such
term which are appropriate to the ectivities

‘of the mgency and publishes such defini-

tion (s} in the Federal Register;

"(5) the ferm ‘small governmental jurls-
dictlon’ means governments of cities, coun-
ties, towns, townships, villages, school dls-
tricts, or special districts, with a population
of less than ffty thousand unless &n Bgency
establiches, after opportunity for public
eomment, one or more deflnitjons of such
term which are appropriate to the actlvities
of the agency and which are based on such
factors as location in rura] -or sparsely popu-
Iated aresg or limited revenues gue to the
popuiation of such jurlsdiction, and pub-
lishes such definition(s) in the Federal

© Reglster; and

“(6) the term ‘small ontity' shall have the
same meaning ag the terms 'small business’,
‘small organization’' and ‘small governmexntal
Jurisdiction’ defined in paragraphs (3), (4
and (6) of this section,

“§ 602, Regulatory mgenda }

“{a) During the months of Qciober and
%am,o_f each year, each agency shaill publish

the Federal Reglster a regulatory flexi-
bility agenda which shall contaln—w

*(1) a brlef description of the subject area
of any rule which the agency expects to pro-
pose or promulgate which is lkely to have &
significant economlc Impact on a substantial
number of small entitles;

“(2} & sumuoery of the nature of any such
rule under consideration for each subject
ares listed in the mgenda pursuant to para-
graph (1), the objectives and lega] besis for
the issuence of the rule, and an approximate
schedule for completing actlon on any rule
for which the agency has issued s geners!
notice of proposed rulemaking, and

“(3) the name and telephone number of
&h agency officlal knowledgesbls concerning
the items lsted in paragraph (1). ’

"(b) Each - reguistory fexibllity agenda
ahall be transmuitted to the Chief Counsel for
Advocacy of the Small Business Administra«
tion for comment, if any,

*(e) Each agency shall endeavor to pro-
Vide notlce of each regulatory fexibiity
agends to small entities or thelr repersenta-
tives through direct notification or publica-
Hon of the agenda in publications ltkely to
be abtalned by such amall entitles snd shall
invits coriments,upon each subject zrea on
the sgenda.

“{d) Nothing in this gection precludes an
Agency from considering or acting on any
matter not included In & regulatory Aextbiltt;
agenda. or requires an agency to consider or
&¢t on any matter iisted in such agenda.

“§ 603. Initial regulatory Bexibillty aralysis

“{a) Whenever an agency 18 required by
section 563 of this title, or any" aw, to

B neral notlce o ; tak-
ing for any proposed rule, the agency shall
prepare and make avalisble for public eom-
ment an fnitial regulatory fexibiiity anal-
yais. Back analysts shall deccribe the impsct
®rthe proposed rule on small entitles. The
initlal regulatory flexibility analysis or g
summery shall be published in the Federa)
Reglster at the time of the Publication of
proposed Iulemplcl for
the rule. The agency shall transmit g ;fw of
tho initial regulstory fAexibility analysis to

g
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the Chief Counsel for Advocacy of the Small
Business Administrstion.

"(b) Each initial regulstory flexibllity
analysts required under thie zection shall
contalne—,

“(1) & description of the reasons why acw
tion by the agency 18 belng considered;

“{3) & succinct statemeni of the objec~
tives of, mnd legnol basis for, the proposed
rule: .

“(3} a description of mnd, where feasible,
an estimate of the number of small entities
to which the proposed rule will apply;

“(4) a description of the projected report-
ing, recordkeeping and other compliance re-
quirements of the proposed rule, Including
an estimate of the classes of small entities
which will be subject to the requirement and
the type of professional skille necessary foe
preparatlon of the report or record;

*(5) an 1dentification, to the extent prac-
ticable, of all relevant Federal rules which
may duplicate, overlap or confiict with the
proposed ruie.

“{c) Each Initla)} regulatory flexibility
analysis shall aleo contain a description of
any significant alternatives to the proposed
rule which accomplish the stated objactives
of applicebis statutes and which mintmizs
any significant economlic impact of the pra-
posed mzle on small entliles, Consistent with
the stated objectives of applicable statutes,
the analysis shall discuss significant nltere
natives such &t~

({1} the establshment of differlng com-
pliance or reporting requirements or time-
tables that take Into account the resources
available to small entlties;

“{2)} tha clarification, consolidation, . oy
stmplificetion of compliance and reporting
requirements under the rule for such smal
entities;

*“(3) the use of performancs rather tham
deslgn standards; and

“(4) an erxemption from coversge of the
rule, or any part thereof, for such amall
entities.

“§ 604. Final regulatory flexibility analysis

"{a} When an sgency promulgates o final
rule under sectlon 653 of this title, after be-
ing requlred by that sectlon or any other law
to publish a general notlce of proposed rule-
making, the agency shall prepare a final reg-
ulatory flexibility analysis. Each final regua-
latory flexibility analysis shall contaln-..

“{1) & succinct statement of the need for,
and the objectives of, the ruls;

“(2) & summary of the issues ralsed by ths
public comments in tesponse to the Initial
regulatery flexibility snalysia, a sumary of
the assessment of the egency of such issues,
and & statement of any changes made In the
proposed rude as a resuit of such cominents;
and :

“(3) & description of each of the signifi-
ecant alternatives to the rule conslstent with
the stated objectives of spplicable statutea
and destgned to minimize any. significant
econotmic impsact of the rule on small en-
titles which was considered by the sgency,
and & statement of the reasons why each ons
of such aliernatives was rejected.

“{b) 'The agency shall make coples of the
final regulatory flexibillty analysis available
to members of the publle and shall publish
in the Federal Register at the time of publi-
catlon of the final rule under section 553 of
this titls a statement describlng how the
public may obtaln such coples.

} 805, Avoidance of dupllicative or unneces~
Bary analyses

“(a) Any Federal agency may parform the
analyses required by sections 602, 603, and
604 of this title In conjunction with or ss &
part of smy other’ agende or snalyets po-
qulred by sny other law If such other analy-
sis satisfilea the provislons of such sections

“{b) Sections 603 and 604 of thies title shal}
not apply to any proposed or final nile if the
hesd of the sgency certifies that the ruls wild
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not, 1 promulgated, have & significant eco-
nomic impact o & substantial number of
amall entities. If the hesd of the agency
makes & certification under the preceding
sentence, the agency shall publlsh such cer-
tification In the Peders] Register, st the time
of publication of genersl notice of proposed
rulemaking for the rule or at the time of
publication of the final ruls, elong with a
succinct statement sxplaining the reesons
for such certtfication, and provide such cer-
tification and stetement to the Chlet Coun~
sel for Advocacy of the Small Business
Administration.

“{c) In order to avcld dupllcative action,
an agency may consider g series of closely
related rules as one rule for the purposes of
sections 602, 603, 604, and 610 of this title.

“'§ 606. Efect on other law

*The requirementa of sectiona 693 end 604
of tlis title do not alter in any manner
standards otherwise spplicable by law to
agency asction.

“§ 607. Preparation of analyses

“In complying with the provisions of sec-
tlons 803 and 804 of this title, An agency may
provide either & guantifiable or pumerical
description of the effects of & proposed rule
or alternetives {0 the proposed ruie, or more
general descriptive statements 1f quantlfici-
tion 12 not practicable or reliahie,

“§ 608. Procedure for walver or delay of com~
pletion

“{a} An egency hesd may waiva or delay
the completion of some or all of the require~
ments of section 803 of thiz title by publish-
Ing in the Federal Heglster, not later than
the date of publication of the final ruls, a
written finding, with reasons therefor. that
the final rule I8 belng promulgated in re-
sponse 10 an tmergency that makes com-
pllance or timely compliance with the provi-
slons of saction 803 of this title tmpracii-
cable.

"(by An agency hesd may not walve the

requirements of section 604 of this title. An
agency hesd may delay the completion of the
requirements of sectlon 604 of this titls for
8 period of not mare than one hundred and
elghty days after the dete of publication in
the Federal Register of s final rule by puly-
Ughing in the Federal Regimer, not later
than such date of publication, & written find-
ing, with reasons tharefor, that the finat rule
i3 belng promulgated in response to an emers
gency that makes timely compliance with
the provislons of section €04 of this titls
frpracticable. If the agency has not prepared
& final regulstory anslysis pursuant to sec.
tion 604 of this title withia ons hundred
and eighty days from the date of publication
of the final rule, such rule shall lapse andg
have no effect. Buch rule shall not ba pro-
mulgated until & final regulatory Aexibility
snalysis has been completed by the agency.
“§ 800. Procedures for gathering comments

“When any rule is promulgated which will
have & slgnificant economic Impact on a sub«
atantial number of small entities, the head
of the agency promuigating the rule or tha
official of the agency with statutory responsi-
Wility for the promulgstion of the rule shall
sssure that small entitfes bhave been given
an opportunity to participate in the ruls-
making for the ruie through technigues
such 28— .

“{1) the inclusion in sn advanced notice
of proposed rulemaking, If issued, of o state-
ment that the proposed rule tnay have s
significant scononlic efect om a subatantisl
number of small entities;

“{2) the publication of genersl notics of
proposed rulemaking in publications Hkely
to bo obtained by amall entitics;

*(8) tho direct notification of interested
small entitles; Y

“(£) the conduct ef open conferences or
public hearings suncerning the role for small
entities; snd
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“(5) the ndoption or modification of agen-
cy procedural rulss to reducs the cost or
complexity of participation in the rulemak-
ing by small entitles.

"4 610. Periodlc review of rules

“(a} Within one hundred and eighty daya
after the effective date of this chapter, each
agency shall publish in the Federa] Begister
& plan for thé periodic review of the ruies
issued by the agency which have or will have
o significant economlic impact upon & sube-
stantial number of amall entities. SBuch pian
may be amended by the agency at any tims
by publishing the revisicn in the Federal
Register, The purpose af the review shall be
to determine whether such rules should be
continued without change, or ghould be

amended or rescinded, consistent with ths -~

stated objectlves of sppllcable statutes, to
minimize any significant economic impact of
the rules upon & substantial number of such
smezll entittea. The plan shall provide for the
review of &1l such sgency rules existing on
the effective date of this chapter within ten
years of that date and for the review of such
rules adopted sfter the effective date of this
chapter within ten years of the publication
of such rules as the final rule. If the head
af the agency determines that completion
of the review of existing rules is not féasible
by the established date. he shall 86 certify
in a statement published in the Federal
Register and may extend the completion data
by one year at a tima for a total of not more
than five years, :

“(b) In reviewlng rules to minimize any
significant economlc impact _of the rule on
& substantial oumber of smull entitles tn a
manner consistent with the stated objectives
of applicable statutes, the sgency shall coh-
gider tha tollowlng factore—

{1) the cantinued need for the rule:

(2} the nature af complaints or comments
recetved concerning the rule from the public;

(3} the compisxity of the rule;

(4} the extent to which the rule overlaps,

duplicates or conflicta with other Federal

rules, and, to the extent feasible, with state
and local povernmental rulea: and

{5) the length of time since the rule hpa
been evaluated or the derree to which tech-
nology, economic conditions, or ather {actors
have changed in the area zffected by tho
rule,

“(¢} Each year, each sgency shall publish
in' the Federa]l Reglster a llst of the rules
whick have a significant economic Impact
on @ substantial number of small entitles,
which sre to ba reviewed pursuant to this
gection during the succesding twelve months.
The Hst shall include a brief description of
each rule and the need for and legal basls
of such rule and shall Invite public comment
upon the rule, ’

4§ 811, Judicial review

"(a) Except ss otherwise pravided ln sub-
section (b}, any determination by an agency
concerning the applicabllity of any of the
provisions of this chapter to any action of
the agency ahall not be subfect to judicial
review,

“(b) Any regulatory fexibility analysis
prepared under sections 603 and 804 of this
title end the compliance oF noncompliance
of the agency with the provisions of this
chapter shall not be subject to judicial re-
view. When an actlon for judicial review of a
rale 15 Instituted, any regulatory flexibility
shalysis for such rule shall constitute part
of the whole record of agency action in con»
nection with the review,

“(e} Nothing in this section bars judiciel
review of any other impact statement or sime.
flar analysis required by any other law if
Judicial review of such statenient o snslysis
{# otherwise provided by law.

“§ 612. Reports and Intervention rights

“{a} The Chlef Counssi for Advocacy of
the Emall PBusiness Admintstration shal}
monitor agency compliance with thias chap-
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ter and shall report st least annualiy therson
to the President sand to the Comimitiees on
the Judiclary of the Senatz and House of
Representatives, the Belect Commlttee on
Small Business of the Senate, and the Com-
mittee on Small Business of the House of
Representatives.

“(b) The Chie! Counsel for Advocacy of
the Small Business Administration is authot-
ized to appear as amiocus curiae tn any action
brought in & court of the United States to
review s rule, In any such ection, the Chiefl
Counse! Is puthorized to present his views
with respect to the effect of the rule on small
entities.

“{c) A court of the United States shall
grant the applcation of the Chie! Counsel
for Advocacy of the Emall Business Admin-
isiration to appear in any such action for the
purposes described in subsectlon {b}.".

EYTECTIVE DATE

Eec. 4. The provisions of this Act shall take
effect January 1, 1981, except that the re-
qulrementa of sections 808 and 854 of title b.
United States Code (a8 added by section 3
of this Act) shall apply omly to rules for
which & notlce of proposed rulemaking 1g

 tgsued on or after January i, 1981

The SPEAKER pro tempore. Is a sec-
ond demanded?

Mr. KINDNESS. Mr. Speaker, 1 de-
mand a second. )

The SPEAKER pro tempore. Without
abjection, & second will be considered as
ordered.

There was no objection.

The SPEAKER pro tempore, The gen-

‘tleman from Virginda (Mr. Harris) will

be recogriized for 20 minutes, and the
gentleman from Ohio (Mr. EINDNESS)
will be recognized for 20 minutes.

Tne Chair recognizes the genhtleman

Arom Virginia (Mr, Harris}.

Mr. HARRIS. Mr. Bpeaker, I yield my-
gelf such time as I may consume.

(Mr. HARRIS asked and was given
permission to revise and extend his re-
marks.}

Mr. HARRIS. Mr. Speaker, the bill be-

" fore us represents, I think, o great deal

of work in both the other body and in
this body with respect to trying to get
regulation of the back of small busi-
pess. The Bmall Business Comimitiee,
chaired by the distinguished Member
from Iowa (Mr. SMITH), has had exten-
sive hearings on this and has, in fact, re-
ported out legislation. :

The Judiclary Committee, and specifi-

_eally the Administrative Law Subcom-

mittee chaired by Mr. Danieison, of
Csalifornia, has also had extensive hear-
Ings and extensive markup with respect
to 2 more comprehensive regulatory re-
form bhill, What we have here s & bill
that has been passed by the other body
and does a pumber of Important things
with respect to alleviating the burden on
small business of ocur regulatory proce-
dure. It requires the publication of &
semiannuel regulatory agenda of any
proposed rules which are expected to
have any substantive economic impact
on & gubstantial number of small en-
{ities,
’ 17 1450

It requires an Initial and final regula-
tory analysis of their rules to assess the
impact on smell entitles., The analysis
may be done in conjunction with any
other requirsd analysis, The analysis
need not be done if the head of the agen-
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¢y certifies that the rule will not have
a significant impact on a substantial
pumber of small entities, and the anal-
ysis may be walved or delayed in the
event of emergency but Tor not more
than 180 days.

The head of the agency shall assure

that small entities have the opportunity

to participate in commenting on & rule’s
efectiveness. Each agency shall conduct
s review of all existing rules that have
a slgnificant lmpact on a substantial
pumber of small entities. There will be
no separate judicial review of the regu-
latory analysis, though it will be part of
thﬁ' record on review of the rule it-
self.

The Bmall Business Administration
shall monitor sgency compliance, and
it is the Office of Advocacy of the Small
Business Administration that will in fact
conduct a review.

Mr, Speaker, I would Hke to yield to
my coleague, the gentleman from Iowa

_ (Mr. SurrH), who is the one Member who
- has done so much to bring this matter

into focus and bring to the attention of
this House the problems of small busi-
ness and the need for this sort of regula-
tory reform.

Mr. SMITH of Jowa. Mr, Speaker, 1
thank the gentleman for yielding.

Mr. Speaker, I rise in strong support
of this bill which gives clear recognition
to the different impact which Federal
rules and regulations have on small busi-
ness as compared to blg business. This
bill, 8. 289, would require Federal agen-
cies and departments to econsider the
impact of proposed rules and where &p-
propriate to exempt or adopt different
and less burdensome regulations for
small businesses, small nonprofit busl-
nesses and small cities, towns, and other
political subdivislons. An exemption or
simplified regulation would be required
where the purposes of the law could be
obtained while doing &o.

Bimilar legislation (HR, 4650) was
extensively considered by the House
Small Business Committee. The Subcom-
mittee on Spectal Small Business Prob-
lems held hearings in 1877 and 1978 and
developed the approech in the bill. The
Small Business Committee members
unanimeusly support that bill and each
of them are cosponsoring it. I want to
note that the House bil! (H.R. 4660) was
unanimously favorably reported by the
Small Business Committee last October
and the bill was then referred to the
Judiciary Committee which was dis-
charged from further ecnsideration on
May 28 of this year. Meanwhile, the
Senate substituted this approach for the
provisions in a bill they had held hear-
ings on and passed the bill,

Overregulation of emall entities is pne
of the ways big business has gained ad-
vantages over small businesses. The cost
per unit for s big business to comply
may be small due to 2 large volume.
Bmall businesses cannot eope with the
maze of Federal regulations and they
cannot aford the hiring of lawyers, ac-
countants, engineers, and consultants
which are employed by large compenies.
Nor can they afford thelr own Hme
neaded to comply with existing regula-
tlons and reporting requirements

S Vo
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As & result of overregulation, produc-
tivity and innovation have been curtailed
gnd infiation has increased and in some
cases competition from smaller busi-
nesses eliminated. Our committee’s files
are replete with documentation of these
purdensome requirements which range
from one company with three small
shops recelving Federa] forms welghing
45 pounds to another company which
paid & $500 fine rather than fill out a
Federal form which was 63-feet long.

1 also want to point out that some
laws and sgencles currently use flexible
regulatory strategies such as the Internal
Revenue Code's provisions permitting
salarled persons earning less than $20,000
per year to flle a short form income tax
form while other taxpayers are required
to file the long form.

1 belleve that the provisions of this bill
pow under consideration (3. 289) will
substantlally reduce the burden imposed
by Federal regulation upon small busi-
ness and yet at the same time ellow Fed-
eral departments and agencies to carry
out their duties and functions. Although
the Senate-passed bill differs in some re-
spects from the bill favorably reported by
the House Small Business Committee,
it is designed to accomplish the same
purpose and I hope that all Members will
strongly support it today so that it may
be sent to the White House without fur-
ther delay. For the benefit of iy col-
leagues I am attaching & brief state-
ment concerning the provisions of the
bill now under consideration.

I also want to point out that the con-

eept of two-tier tegulation was one of the

issues considered by the recent White
House Conference on Small Business
which included a recommendation for
two-tler legislation as Noa 15 on the list
of priorities. The Small Business Admin-
istration counsel for advocacy would have
the authority and responsibility to make
sure that agencies do as expected under
the law.

Finally, I want to commend all of the

Members who worked so long and hard
on this matter and particulary the chair-

man of our Special Small Business Prob-.

lems Subcommittee, ANDY IRELAND, the
subcommittee’s renking minority mem-
ber, Mr. BroomrizLp, and the ranking
minority member on the committee, Jor
BMcDave. T also want to commend Repre-
sentative MarTy Russo who previpusly
served on the Small Businesg Commitiee
and chajred the Special Small Business
Problems Subcommitiee. It was his initial
efforts and drafting which 1lsid the
groundwork for the bill we are consider-
ing today. .
The material follows:

B. 200
{As passed Senate B8-8-80)

Bec. 2. Provides extensive statement of =

findings and purposes.

‘Bec. 8. Amends 5§ U.5.C. to provide regula-
tory flex!Bility—

- § 801, Defnitiont

(!)“) Agency means as defined In 5 US.C.

{2) Rule means rule covered under 553(b)
epd Includes those on grants but excludes
tules of particular applicabllity relating to
wages, prices, ete,, ’

{3) Bmall Businasz meana as defined under
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§3 of Small Business Act unless agency ro«
definea,

(4} Small organizstions mesns not for
profit, Independently owned and ocperated
end not dominant in fleid of operstion,

{5} Smsal governmental jurisdiction mesns
political subdivision of less than 50,000
population unless egency cen justify addi~
tional definition, and

(6) Sreell entity means small bhuainesn,
small organization and small governmentel
jurisdiction.

§ 8032. Regulatory agendez—

{a) In October and Aprll ench sgency shall
publish » regulatory fexibility agends In-
cluding

{1} Expected ruley with aignifizant gco=
pomic impact on Subsiantial pumber of amall
entities, -

(3) Summary of nature of rules,

(3) Name and phone number of involved
agency officiale=

(b} Copy of egenda sent to Chie? Counsal
for Advoctacy,

(¢} Agency aball provide notics by letisr,
publication ete, and

{(dy Agency may promulgate regulation
even if not on agenda.

§603. Initlal  regulatory  fexibllity
analysis—

(a) I proposed rule must e published, an
snalysis must be done of Impact on small en~
tities; requires publication in Feders] Regls-
ter and transmittal to EBA'm Chlef Counsel
for Advocacy, and

{d) Analysis must contain-—

(1) Reason for rule,

{3) Objectives and purposes,

{3) Estimate of pumbear of small entities
. to which rule will apply,

{4) Description of anticipated compllance
requirements, and '

(5} Crossreferences to other rules.

{¢) Description of significant alternsatives
considered, including discussion of-——

(1) Different compliance or reporting re-
quirements,

(3) Clarification, consolidstion or slmplie
fication of compliance and reporting require=
ments,

(3) Usa of performance rather than dmlm_

standards, and

(4) Exemption for smalls, -

i 604. Pinal regulatory flexibllity anaiysts—
- (a) Pinal rule ahall be eaccompsanied by
fins! analysis; inctuding——

{1) Buccinet statement of need for rule
and obiectives, °

{2) Bummary of Issues talsed by eom-
menta, Agency assessment of 1sgues, Changes
made 10 responss, and

{3} Alternatives and why rejected.

{b) Agency must make anstysls avallable
and give notice of svallabliity in Federal
Reglster.

$ 605, Avoldance of duplication or unnece
essary analyses——

{&)} Ageney may 9o analyses as part of
other proceedings,

(b) Regulatory flexibllity analysis not re-
quired {f head of agency certifies that ruls
will not have slgnificant sconomic tmpact on
substantlal nuthber of small entitles, and
" (c) Relstsd rules may be combined into
one analysis, .

§ 805, Efect on other laws—Ragulatory
flexibllity analysls dees not alter other laws.

§ 607, Preparation of anslyses—Agency
may usa elther a guantifiable or numerical
‘description of effects of proposed rule or al.
ternatives oy & more general description if
quantification is not practicable or relisbls.

i 608. Walver or delpy—

(8) Agency bead may walve or delay initial

#nalysis upon written finding that final ruls -

18 emergency one making compliance imprags
ticable, and

(b} Apency hend may not waive final anale
ysts but may delay it for up to 180 deys after
final rule published If emergency rula mek-
ing: T not dons, the rule lapsea. ‘
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§ 800, Comment gathering procedures—
When yula {8 promulgated having slignificant
economnie impact on substantial number of
small entities, agency head shall ssmurs that
amsall entitles have been given opportunity
to participate through techniguos such sg—

(1} Hotification that rule may have sig-
nificant economic effect on & substantial
number of small entities,

(2) Publicetion of notice of rule meking
in publications Iikely to be obtained by small
entities,

(3) Direct notification of small entities,

(4) Holding open conferences of public
hesrings, and :

(B} Agency rules deslgned to reduce cost
of prrticipatlon by small entitiza.

§ 810, Periodte review of rulesg— .

(a} Within 180 dsys of lsw. sgency
shell publish In Federal Reglater a plan for
periodic review of rules with a slgnificant
economic Impact upon subastantial numbet
of small entities, Purpose 18 to change as
needed to minimizs significant sconomic im-
pact upon substantisl number of smeil en-
titles. All rules reviewed within 10 yeays
and new ones within 10 years, except agency
may delay review for up to B years one year
&t a time, .

(b) In conducting review, agency shall
consider—

{1} Continued need for rule,

(2) Complaints or comments,

(%) Complexiyy, ’

{4) Relationshlp with other Pedernl of
state reguletions, snd

(8} Changea which have occcurred.

(¢} Agency snnuslly publishes sgenda of
rules to bo reviewed In next year.

§ 812 Judicinl reviow—

{a) Agency declslons regarding regule-
tory flextbility Implementation are not sub-
ject to judicial review except &a below In (b)),

(b) Regulatory flexibllity enslysis end
compilance or non-compliancs by sgency
are not sublect to judiclal roview but the
analysis ghall ba apart of record of pgency
action if ruls I8 subject to judiclal review,
and
{¢)} Nothing herein bars judlecisl review of
any other impact statement or anslyais
otherwise permitted by law.

§ 611, Reports and intervention rights—

(6} SBA's Chlef Counsel for Advocacy
shall monltor agency compllance and report
to Fresident and Congress annuelly;

(b) Chief Counsel for Advocacy may ap=
pess amicus curise In mny action to review
& rls to present hie views on efect of rule
on small entitles, and

{¢) UB8. eourt shall grant epplicstion of
Chief Counsel for Advocacy 1o sppear for
purposs of {b).

§ 4. Efective date—Act effective 1-1-81 exa
cept thot provielons for inltlal regulatory
flexibility analysls ang fAnel regulatory
flexibility enalysis apply only to proposed
rules issued i-1-81 or after.

Mr. HARRIS. Mr. Speaker, I would like
to ylield at this point ts the chairman of
the Bubcommittee on Administrative
Law and Governmental Relations of the
Committee on tha Judiclary, the gentle-
man from California (Mr. Danrerson),
who has worked on regulatory reform 50
essiduously over the past séveral months.

Does the chalrman of that subcommit-
tee wish me to yield to him at this point?

M. DANTELSON. Mr. Spesker, as long
as the gentleman from Virglnia (Mr.
Harris) s here and is managing the bill
on behalf of the Committee on the Ju~
diciary, which has Jurisdiction over this
subcommities, and with no other com-
mittes having that jurisdiction, ¥ will
pliow him, with my thanks, to continue
in the mansgement of the bill, but I
would Hke. to bave sn opporiunity to
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comment later. I trust the gentleman will
give due recognition to members of the
Committee on the Judiclary who are here
and who would like to be heard,

Mr. HARRIS, Mr. Speaker, I would
like to yield fo cur filne colleague from
the Committee on the Judiciary, the gen-
tleman from Wisconsin (Mr, EASTER-
METER),

Mr, KASTENMEIER, Mr, Speaker, the
legislation before us today, the Regula-

tory Flexibllity Act, may be one of the’

best means we have to acknowledge that

our diversify, which Is our strength, is

bf:eed as much on size as on anything
else.

This bill sddresses the very real dif-
ferences between big business and smail
business--large urhan areas snd small
towns—major national organizations
and small local nonprofit groups.

It says, hasically, that the Federal
Government should, where feaslble and
consistent with the intent of the law,
develop regulations only after thorough-
1y assessing thelr impact on small entl-
tes—husiness, organizations and gov-
ernmentzl jurisdictions.

‘The measure before us is & result of
seversl years of effort, numerous: hedi-
ings in the House and Senate, and com-
promises between the House, Senate and
the administraiton. More than half the
House has cosponsored some version of
flexible regulation legislation.

The Senate has twice uranimously
passed & version of this legislation.—
comparable to my own bill In the
House—{first on the last day of the 85th
Congress, and most recently on Auvrust
& of this year.

Senator CuLvER deserves particular
praise for his efforts on behalf of this
legislation. He, along with Senator NEL-

soX, developed the concept back in 1977,

and they have built a body of testimony
:;mstantiatm;; the need for such leglsla-
on.
The President hes issued a statement

in support of the bill and embodied it in’

a directive to agency heads last Novem-
ber. We propose to embody it In law
to assure congressional oversight of
agency compliance with regulatory flex-
bility provisions, .

The bill requires that sgencles con-
sider the needs and interests of small
entlties In carrying out their mandates.
In no other respect does it alter cur-
rent procedures, In no respect does it
alter substantive law. :

The bill's treatment of judicial review
s intended to strike a balance between
two necessary goals.

First, to insure that the internal pro-
ecedures of the agencies are not unneces-
sarily delayed by interlocutory and in-~
termediate court review of the regulatory
flexibility analysis; and

Second, the desire to Insure that agen-

cles take serjously thelr obligation under
the law by providing for review of reg-
ulatory flexibility analyses ss part of
the entire record. ‘ .
Mr. LEVITAS, Mr, Speaker, will the
gentleman yield at that point?
Mr. HARRIS. Mr. Speaker, I might

note that I have the time here, and I .

am going to continue to yleld to the
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gentieman from Wisconsin (Mr. ELaSTEN~
wrrer). I have the time.

Ar. KASTENMEIER. Mr. 8peaker,
may I conclude my remarks? The pentle-
tan from Virginia (Mr. Hagzrs) has the
time, and perhaps he will yield to the
gentleman from Georgla (Mr. LEVITAS)
&t the appropriate time.

Mr. LEVITAS. Mr., Speaker, If the
gentleman from Virginla will yield, I
have & question I would like to ask the
distinguished member of the Commit-
tee on the Judiciary about that very point
that he was just addressing. If he could
explain it for the REecorp, it would be
quite helpful.

Mr. HARRIS. Mr. Speaker, 1 do have
£ number of requests for time, but I do
yield for the purpose of a question by the
genileman from Georgia (Mr. LeviTas).

Mr. LEVITAS. Mr. Spesker, I would
simply Hke to inquire, what doss this bill
do by way of providing & judicial review
to see that the procedures that have been
written into this are in fact followed and
ean be reviewed by a court to see If they
bave been followed?

Mr, KASTENMEIER, Mr. Speaker, my
understanding is, as the gentleman from
Georgis (Mr. LeviTas) knows because he
has been following the bill, too, that this
strikes a balance between having an ap-
peal and not having appeals made on the
record of the regulatory enalysis as such,
bul when challenges to the niles them-
selves are made, that is, as a part of the
compilete record, the process of regula-
tory analysis may also then be reviewed,
but only reviewed in that context judi-
clally.

Mr, Speaker, if I may conclude my re-
marks, in other words, as I was saying,
the courts may examine the regulatory
flexibility analysis in determining the
reasonableness of the final rule. The bill
in no other way, changes or slters the
right of judicial review under the Ad-
ministrative Procedure Act. )

Through this bill we can remove some
of the burdensome requirements placed
on small business and smaell govern-
ments. We can begin to free vitally
needed capital and human resources
from wasteful activities and direct these
energies to more productive and efficient
purposes. This can be an important coms
ponent of our economic recovery pro-
gram and ome that all Members of this
body shouid support.,

Mr. HARRIS. Mr. Speaker, may I In-
quire of the Chair as to how much time
I have rematning?

The SPEAKER pro tempore. The gen-
tleman from Virginis (Mr. Hauris) has
10 minutes remaining.

The Chair recognizes the gentleman
from Ohio (Mr. KINDNESS),

Mr. RINDNESS. Mr. Speaker, I yleld
m_vselx‘ 5 minutes. -

(Mr. EINDNESS ssked a.ud was given
permission to revise and extend his re-
marks.)

Mr. EINDNESS. Mr. Speaker, public
discussion of overregulation and the need
for regulatory reform all too often cone
Jures up the oversimplified image of a
confrontation between bhig government
and big bustness. But, as we all know, {t
ig amal business that caerries the
heaviest burden with respect to goverms
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mental regulation, Other small entities
guch 85 hospitels, smaill colleges, and
Tocal governments are &lso hampered by
the same sifuation. Unlike large corpora-
tions or unions, these organizations do
not have the time, the personnel, nor the
resources t0 adeguately monitor and
comply with the morass of regulation
that confronts us &ll gaily.

For this reason, I support the regula-
tory flexibility concept that s symbolized
in B.289. .

f would like to point out by way of
elarification how we happen to be whera
we are today. The Committee on Small
Business of the House reported out some
months ago HR. 4660, the 8mall Busi~
ness Regulatory Flexibility bill, which
was sequentially referred to the Commit-
tee on the Judiclary. The concept was
embodied Into the regulatory reform bill
that the Committee on the Judiciary has
been working with,

However, the sadminisiration has
spught to delay the progress of the reg-
ulatory reform bill in the full Judiciary
Committes for reasons that have to do
with its current contents. Thus the con-
cept has not reached us or has not
reached the House floor previously in
what would be an orderly fashion. Inci-
dentally, H.R. 4660 amended the Smali
Business Act, and that properly came
out of the Commitiee on Smal] Business,

[ 1500 .

This bill that comes $o us from the
other body, however, adds & chapter VI
to the Administrative Procedures Act
and thus, of course, appropriately Is
within the jurisdiction of the Judiciary
Commitiee; but Small Business and the
Judiclary Commitice are certalnly no
strangers, and the interest is shared, of
eburse, with the S8mall Business Coin-
mittee in seeing & more appropriate type
of approach to regulatory fexibility for
small husiness,

‘The regulatory fexibility approach
recognizes that it is often counterpro-
ductive and unfair {0 apply identical reg-
ulations to entities regardless of their
gize. The regulatory flexibility approach
15 based upon the understanding that
generalized rules often do not advance
the regulatory objective that Is involved.

However, I would be less than candid
tf I did nol express eoncern &ver our
present involvement in a piece-menl ap-
proach to regulatery reform. This is only
g part of the picture that we are dealing
with today. As imporiant es regulatory
fexibllity for small organizations is, it
does not address the full renge of prob-
lemns brought on by overregulation, We
on the Judiclary Committee have been
working on comprehensive regulatory re-
form since last November. Tomorrow the
full Judiciary Committee was scheduled
{0 resume its considerstion of the Repu-
latory Reform Act of 1930, HR. 3263.
Thiz has been stalled for some time,
since about iast May, because of the
direct intervention ¢f the Cartier admin-
istration whose regulatory reform pro-
gram has been marked by confusion end
hypocrisy. It remains my hope that we
wili be able to bring thisz broader, more
comprehensive bill to the House floor
kefore adjournment.

The concept of emall business and

TR P TG
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smell organization regulatory flexibility
is an fmportant elemeni in BER. 3263
that is before the Judiciary Committee,
But this measure also would require that
agencies consider the economlc impact
of rezulation, as well as regulatory and
gecgraphic differences, in promuigating
new rules, H.R. 3263 also contains provi-
sions simed &t speeding up seemingly
interminable administrative proceedings,
along with encouraging expanded public

&nd business input into the regulatory

process.

In fact, it is particularly worth noting
that the language of H.R. 3263 is even
stronger than the bill hefore us today
with respect to small business and small
organization regulatory flexibility. The
hill we consider today requires that reg-
ulatory egencies undertake a .detailed
analysis, so as to give specisl consid-
eration to the impact of a proposed rule
on small entities. However, there is no
language specifically requiring that the
agency act an the conclustons of their
analysis. It is coheelvable that we could
study these problems ang then choose to
do nothing about them. In contrast, un-
der H.R. 3263, an agency is empowered
to exermpt & small business or small or-
ganization from the scope of a regwa-
tion, or to set lower ecompliance stand-
ards, where such a distinction is iawful,
desirable and feasible.

_ I urge that 5. 289 be supported today,
realizing it 1s only part of & larger pic-
ture.

Mr. HARRIS. Mr. Speaker, I yielg
such time as he may conswme to the
gentleman from Iowa (Mr. BEDELL).

(Mr. BEDELL asked and was given
permission to revise and extend his
remarks.)

Mr. BEDELL. Mr. Speaker I rise in
gtrong support of this legislation.

Mr, Speaker, I strongly support S. 299,
the Regulatory Flexibility Act, and urge
its passage by the full House.

As a small businessmean myself, I am
painfully sware of the need for a policy
of 2-tier regulation as a means of help-
fng small businesses. S. 208 addresses the
fact that small businesses ¢cannot and
should not be expected to comply with
all of the regulations developed for ap-
Plcation to big businesses.

In addition, small governnrental juris-
dictions with populations of Iess than
50,000 are elso rranted relief by this bill.
Tt incorporates a number o ethods of
making regulations fore flexible, includ-
ing, for example, the establishment of
differing complance and reporting re-
quirements that take into eccount the
amount of resources available to sinall
businesses and mandate agency consid-
eration of regulatory effects on small
cities and towns, as well as on small en-
terprises and on individusls,

The present regulatory emvironment
has a devasting effect on the competitive
viability of the small business sector.

Regulations when applied uniformly to .

Mg businesses and Emall businesses
clearly provide huge advantages to the
largest enterprises. Blg husiness has the
lawyers, accountants, enginsers, ocon-
sultants, and economle resources to

vomply with governmental regulations.

Ontheomerm}nd.themnanbusinws-




September 8, 1980

person often must spend eritieal time
and resources sorting through a confus-
ing morass of complex Federal regula-
tory requirements, which is & arag-on
national productivity. .

As the chairman of the House Small
Business Bubcommittee on Antitrust, I
have been & withess to the need for thig
lagislation. Y have heard not only from
my constituents in northwest Iowa, but
from small business people {rom all over
the United States.

Last year, the Antitrust Subcommittes
undertook an investigation inio petro-
leum retall marketing practices. We
found that several years of Federal at-
tempts to regulate that Industry have
harmed the competitiveness of partlci-
pating small businesses, contributing to
tens of thousands of independent service
statlon operators going out of business.
Ironically, this effect was not the intent
of the Federal regulations. Small busi
nesses, whom the Gdvernment sought to
preotect, were smothered by a system im-
posed upen them that gave them no op-
portunity {o respond to changing mar-
ketplace demands, Large oll companles.
whom the Government attempted to con=
trol through regulation, easily found
ways lo manipujate and profit from Fed-
eral regulations, further entrenching
thelr dominant industry position at the
expense of the small business operator,

Today the gasoline retall market is
structurally unsound, due to the uneven
way Federal regulations have affected
competition. As a result, the House
Small Business Committee favorably res
ported the Small Business Motor Fuel
Marketer Preservation Act, H R, 6722: a
bill also identified by the Speaker’s Task
Force on Small Business as being one of
ghulls; Congress most vital small bisiness

Regulations reward staid, inefficlent
business practices that often are found

" In large bureaucratic enterprises, Fre-

quently, they are drafted to force thesa,
enterprises to respond to the interests of
our national goals. But when applled uni-
formly fo small buslness they stifle
Innovation, creativity and efficlency—-—tha
hallmark of the entreprenenr.
Of course, judicial review s nec

to assure that agencles comply with thig
act. The question of judicial review haa

. been addressed very sensibly in this leg-

tslation, which provides that the courts
should not be bogged down with lawsuite
before the agencies bave even fnished
their rulemeking, However, section
611(b) states that regulatory flexibility
analyses can be examined by the courts
when the validity of Snal rules is belng
determined. So judiclal review in this
act fits in well with the practice of judi.

.clal review under the law we are amend.-

ing today and, Y might add, with most of
the other pending regulatory reform

- bills. X think this iz good, balanced ap-

proach to judicial review which win
achieve the benefits-the bhill seeks without
causing any unnecessary Ntigation.

Mr. Speaker, T Have been supporting
action on this problem ever since 1 cCAmg
to Congress 8 years ago. A Federal polley
of regulatory flexibility is long overdue,
The delegates to the White Houze Cone
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ference on Small Business, representing
the views of small business people from
afl across the United States, overwhelm-
ingly endorsed the concept of reg-flex.
Your task force on small business chose
this legislation as a small business prior-
ity for this session of Congress. Two hune
dred and forty-six Members of Congress,
including every member of the House
Small Business Committee, are cospon-
sors of B.R. 4660, the original House ver-
ston of 8. 299, This legislation deserves
the support of the entire House.

Mr. HARRIS. Mr. Speaker, I yield 1
minute {0 the gentleman from QGeorgla
(Mr. LEVITAS) .

(Mr. LEVITAS asked snd was given
permission to revise and extend his re-
marks.) )

Mr, LEVITAS. ¥Mr. Speaker, I support
the concept of 8. 299, but I think it is im-
portant for the Memberg of this body to
know that this legislation dees not really,
in the long run, solve the problem.

This legislation does rightfully address
some of the problems faced by small busl-
nessmen. The small businessman must
be given speclal consideration, as offered
by this bill, for regulations which are ap-
plied generally, can be most oppressive to
small businesses, But I do not want the
American public, or the small bhusiness-
man, to be taken in and made to believe
that this legislation alone will accom-
plish meaningful regulatory reform,

As the gentleman from Ohio pointed
out, all of the language in this legisla-
tion could be totally ignored by any
agency. There 18 no effective enforce-
ment mechanism, This legislation can be
disregarded by the same bhureaucrats who
are trampling over the small business-
man right now. *

I the sdminlstration thinks 1§ can get
away with calling this bill alone reguls-~
tory reform, without action on the ¢om-
prehensive regulatory reform bill, then
they are going to have people across the
country remind them of the hypocrisy of
their actions, both on the Repulican side
and on the Democratic side, between now
and November, Without more compre=
hensive regulatory reform, this bill alone
will be comparsble to attacking a dragon
with a wet spaghetti noodle. _

We need real regulatory reform that
has teeth In it. This is & good move in
the right direction, but it In &nd of itself
will not accomplish the goals of effective
regulatory reform. We need resulte, not
cosmetics,

Mr. HARRIS. Mr. Speaker, T yield 1
minute to the gentleman from Michi-
gen (Mr. Arsosral, o

{Mr. ALBOSTA asked and was glven
permission to revise and extend his
remarks,) ‘

(Mr. ALBOSTA addressed the House.
His remarks wiil appenr hereafter in the
Exiensions of REemarke. ]

Mr. HARRIA. Mr. Speaker, ¥ yleld &
minutes to the gentieman from Ohto (Mr.
SEIRERLING), .

Mr, SEIBERLING, Mr, Speaker, I rise
in support of 8, 299, which embodies the
concept of regulatory flexibility, This
means that agencies must analyze alter
natives to proposed regulations. that
would minimirs eny adverss burden on
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small business. Among the alternatives
would be the granting of outright exemp-~
tions or lIssulng regulations with dif«
ferent and less burdensome standards of
compliance for small business, This coh-
¢ept has undergone several legislative
changes in the last few months, And I
am glad to say that these changes have
improved the proposal significantly.
Earller this year, a varlation of this
concept was presented in the form of an
amendment to the Regulation Reform
Act which the Judiciary Committee was
considering in May. That amendment re-
quired en agency to issue regulations
which exempt or lessen the burden on
small businesses when the agency’s anal-
ysis indicates it would be feasible to do
s0. I belleve strongly that every efort
must bé made to free small businesses
from unnecessarily burdensome regula-
tions. At the same time it {s important
that this goal not be attalned in ways
that would result In significant weaken-
ing of other important public interests
to which regulations may be directed.
For exampie, we must be careful not
to make it easy for big businesses to spin
off their dirty operations into small busi-
nesses that are not subject to a strict
regulation. This occwrred when the ke-
pone scandal broke, involving the Allfed
Chemical plant in Hopewell, Va. Allied
Chemical simply spun off the plant to &
small business. Certalnly we do not In-
tend to say that being a small business,
is in itseM, sufficient grounds, for ex-
empting it from public health and safety

laws,

Another factor relates to productivity,
In some cases, an exemption could create
an Incentive for a small business to stay
small. Certainly we do not want to create

- any disineentives to economic growth.

Another Important conslderation 1s
whether & particular exemption would
impeair the ability of the government to
protect the public health and safety. For
exambple, amendments have been offered
from time to time to exempt from oc-
cupational safety and health laws any
business employing less than 25 people.
It s important to make sure that OSHA
does not Impose unnecessary burdens on
small husinesses. On the other hand, peo-
ple who work for a business that employs
less than 25 people surely are entitled to
have thelr health and safety protected.
_ Because 1t seemed to me that agencles
ought to consider such factors, I offered
an amendment {0 the repulatory flexi-
bility amendment during the Judiclary

. Committee markup in May, The amend-

ment read: '

In determining whether it 18 feasible and
desirable, and in the publie tnterest, to ex-
empt or set differing and less burdensome
standsrds for small businesses and small ore
gantzatlon, the agency shall consider wheth-
ar such exemption or standard would

(A} provide opportunities for businesseg
and organilzations that are pot smsll busl-
nesses and small organizations to avold come
pliance with such rule; - -

(B) creais Incentives for smell businesses
and small organizations against increasing
thelr productivity, hiring additional employ-

-eeg, merging with other business:s or orga-

nieetions, or otherwiss increasing thalr algs;
oF.
{C} impalr the e.b_mty of the agency 1o pro-



H 8462

tect the public health, safety or the environ-
ment or otherwise schieve statutory require-
ments, ’ .

While there was fmportant comnlitee
support expressed for my amendment, it
was the consensus of the committee that
such langusge would be best handled in
the report, rather than in the bill ftself.

Representative RopserT EASTENISEIER,
onse of the regulatory flexibility amend-

ment's coauthiors, stated that he support- -

ed report languageto this effect. The reg-

ulatory flexibllity amendment’s other co-

author, Representative CaroweLl Bur-

© LER, expressed appreciation to me for
bringing this matter to the attention of
the committee and stated that he would
work with the subcommittee chalnnan
in an effort to accommodate my recoms-
mendations into the legislative history.

" Representative Roxano BMazzorr, who
was managing the bill in the absence of
Representative (Georck DaNIELsoN, the
chairman of the Subcommittes on Ad-
ministrative Law and Government Rela-
tions, offered his gervices In drafting
report language similar to the language
in my amendment. .
~ 'The reason I ralse these points now
that the Judiciary Commlittee has not yet
completed mearking up the Regulation
Reform Act and, therefore, no report has
been written. In supporting the Senate
hill we are now considering I want to
make sure that the record reflects that
my support, and X believe that of many
other Members, is given with the under-
standing that such considerations are
fmplicit in this legislation.

Mr. EINDNESS. Mr, Spesker, T yleld
5 minutes to the gentleman from Cali-
fornia (Mr. MOOREEAD),

Mr. MOORHEAD of California. Mr.
Bpeaker, ¥ rise in strong support of 8. 299.
At the same time, I wish to remind the
Members of this body that the American
people have been asking for true regu-
latory reform for many years. We are
told that overregulation gosts the Amer-
fcan people over $100 billion & year.
This bill is directed to only & small seg-
ment of the total amount of industry
that is affected and the total number
of people in this country who are af-
fected by this overrepulation. -

This bill Is & good first step, but I
would hope that we would not take it as
& substitute for HR. 3263 which the Judi-
ciary Committee and this Conpgress hes
been laboring over for many, many
months. ’

The American people deserve to have

- true regulatory reform that deals with
all of American industry end American
problems of overregulation. This bill
that we are considering today requires
the publication of & semiannual regula-
tory agenda of any proposed rules which
are expected to have significant economic
impact on & substantial number of small
entities, such es small businesses, or-
ganizations and governmental jurisdic-
tion, It zequires an iniidal] and final
regulatory analysis of all rules to assess
their {mpact on small entities.

01510
The analysis may be done In conjunc-

tionn with any other required analysis.
The snalysls may net be done if the
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head of the agency certifles that the rule
will not have & significant Impact on &
substantial pumber of small entities.

The analysls may be waived but de-
layed In the event of an emergency, but
not for more than 180 days.

The head of the agency shall assure
that small entities have the spportunity
to participate In commenting on rules
affecting them.

Each agency shall conduct & review of
2]l existing rules that have & significant
impact on & substantial nupber of small
entities. .

There will be no separate judicial re-
view of the regulatory analysls, though
it will be part of the record on review of
the rule itself.

The Small’ Business Administration
shall monitor agency complisnce.

You can see from the things that this
bill covers that there are many, many
areas that are left totally uncovered.

" 'We do nothing in this legislation about

& one- or two-House velo giving the Cone

gress the right to decide themselves -

whether regulations are in order that
have been passed by a regquistory agency.
At the present time we have nonelected
people that are determining the fate of
thousands and thousands of American
businesses and jobs of millions of Amerd-
can people without any real opportunity
for the elected Members of Congress to
react in such a way that they could over-

“ turn the regulations that are sdopted,

even though they are not In conformity
with legislation that has previously been
sdopted by the Congress, or éven i they
are nonessential and go far beyond the
problems that they seek to vure.

I think it is important in regulatory
reform that the regulations st least are
cost effective. This bill does net provide
for that. It is & good first step, but please,
let us not have the Congress fall for the
kind of control that the present adminis-
tration is presently {mposing upon the
Congress to prevent true regulatory
reform.

Let us do something about this prob-
Jjem that we have promised the Ameri-
ean people that we would do something
shout. Let us do it this year. Lef us not let
this bill take the place of a gtrong, true
regulatory reform bill.

Mr. KINDNESS, Mr. Speaker, I yleld
4 minutes to the gentleman from Penn-
sylvania (Mr. McDaog).

(Mr. McDADE asked end was glven
permission to revise and extend his re-
marks.)

Mr. McDADE, Mr. Speaker, ¥ want to
thank my friend, the gentleman from
Ohip, for ylelding to me,

Mr. Bpeaker, today the House will have
the opportunity to approve legislation of
tremendous significance to our Nation's
small husiness men and women, The
S8mall Business Comimittee has worked
on this bil] for almost 8 years, and I am
pleased to say that X have cosponsored
a similar measure and worked for its
passage. Because the bill was stalied dur-
ing the ¢onsideration of another bill In

fhe Judiciary Committee, the Senate

version has been used as @ vehicle for
this body to act upon this urgent request
of the small business community.

8. 299 provides the lmpetus {0 Federal

ible approaches when adopting and ap-
plying Federal regulations which other-
wise mag adversely affect smaller enter-
prises, 8mall organizations and small
Government units are also covered by
the bill's provisions. .

The legisiation under consideration
revises administrative procedures to re-
guire Federa! departments snd regula-
tory agencles to perform an analysis of
the economic and paperwork impact of
& proposed rule om individusls, small
businesses, organizations, and local gov-
ernments, A number of altermatives de-
signed to Insure that rules promulgated
are tallored to it the size and scale of the
entities to be regulated consistent with
the applicable statute, are spelled out in
the bill.

These include:

Establishment of differing cormpliance
or reporting rules, taking Into account
the financial resources availahle to af-
fected parties;

Exemption from coverage of the pro-
posed rule;

Clarification, consolidation of compli-
ance, and reporting requirements; and

Use of performance rather than design
standards,

Regulatory flexibility legislation rep-
resents 3 years of hearings and related
work by the Small Business and Judiclary
Committees, with input by small business
owners and their national associations,
iabor representatives, public interest
groups, economists, fellow Members, angd
administration officials,

The peed for flexible standards has
generally been sacknowledged and en-
dorsed by these various interests. Prompt
passage of this proposal is imperative,
especially as we proceed through 8 period
of escalated infistion, high unemploy-
ment, and business decline. By directing
Federal sgencies to consider the eco-
nomic and redtape impact of their pro-
posed regulations, we can expect less
burdensome requirements for small en-
tities, In this way, 8 messure of the re-
sources necessary to get ug back on the
road to economic recovery can be direct.
ed to more efiiclent and productive pur-
poses.

Mr. Speaker, no doubt each of us has

_heard from individuals operating small

frms within our districts. The comments
are always the same. Small business
owners regularly report that they are
unfairly burdened by complicated, costly
regulations uniformly applicable to both
Iarge and small operations: by insensi-
tive Federal regulators; and by detalled,
time-consuming paperwork require-
ments. Such regulations strain the limit-
ed resources of small business owners
who find that their limited capital must
be spent on compliance and their pre-
eious time consumed by redtape de-
mands. It is simply unfair to expect small
outfits to he subject to the same rules as
their counterparts, when less burden-
some methods could he edopted and still
serve the mandate of the applicable
statute. ) .

. 'The messure under considerstion to-
(lay revises Pederal administrative pro-
cedures so that whenever a8 Federal de-

partment or regulatory agency under-
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agencies to undertake innovative, flex- .
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takes a rulemsaking, it must perform an
analysis of the economic impact, in-
cluding the cost of compliance, of & pro-
posed rule on individuals and small busi=-
nesses, organizations and governmental
units, The purpose behind this require-
ment is to assure that Government agen-
cies adopt reasonable alternatives, con-
sistent with the underlying substantive
statute which would be less burdensome
for smaller concerns. The proposal spells
out a number of solutions agencies are to
seriously consider to insure that rules
promulgated are tailored to fit the size
and scale of the parties to be regulated.
The alternatives recommended to mini-
mize the impact of a proposed rule on
individuails and small entitles include:

Establishment of differing compliance
or reporting rules, taking into sccount
the financial resources availahle to af-
fected partles;

Exemption from coverage of the pro-
posed rule;

Clariflcation, consolidation and sim-

plification of compliance and reporting -

requirements; and

Use of performance rather than de-
sign standards.

Let me point out that Federal agencies
are not limited to consideration of these
alternatives only. Other reascnable
means of assuring regulatory flexibility
may be discussed. But, these alternatives
are included In the legislation so that
agencies will be on notice of their au-
thority and, in fact, of their duty to take
flexible steps in their regulation of
small entities, 1f this would be consist«
ent with the applicable statute. The al-
ternatives the agency reviewed and
deemed feasible, along with the reasons
why any were rejected, must accompany
issuance of the fnal rule. _

Wwhen undertaking a regulatory flexi-
bility analysis, Federal agencies are also
required to evaluate the impact of rec-
ordkeeping and reporting require-
ments imposed by a proposed rule, in-
- cluding an estimate of the time neces-
sary to complete such paperwork. Addi-

tionally, 8. 239 directs the agencies to.

actively seek the participation of small
businesses, organizations and govern-
mental units in the consideration and
formulation of proposed regulations. To
insure adequate advance notice, each
agency will have to publish semiannually
an agenda of rules and regulations ex-
pected to be issued or reviewed during
the coming year. Finally, at least once
every 10 years, agencles must assess reg-
ulations currently on the books, with s
view toward modification of those which
unduly impact on small entities.

I must emphasize that this legislation
is not designed to confer special favors
or advantages on certain individuals or
groups within our society. Ror s it in-
tended to strip away the advances we
have made In laws promoting the pub-
lic's health, safety, and well-being, in-
ciuding statutes calling for clean air and
water, a safe workplace, and manufdac-
ture of safe goods, to name just a few,
Simall business powners who testified be-
fore the Small Business Committee have
not called for & wholesale abrogation of
these laws. Rather, they have sought rec-

CONGRESSIONAL RECORD — HOUSE

ognition that the regulations implement-
ing these laws accommodate the size
and capabilities of affected parties. I feel
that 8, 209 ably accomplishes these goals.

Mr, BROOMTIELD. Mr. Speaker, will
the gentleman yield?

Mr. McDADE. I yleld to the gentleman .

from Michigan.

Mr. BROOMFIELD, Mr. Speaker, I riss
in support of thig bill.

Mr. Speaker, T would like to see con-
gressional action to Improve Federal
agency ruwlemaking for all segments of
our economy, and I certainly support 8.
299 which 13 & positive beglnning toward
reducing the regulatory burden imposed
upon small business by the Federal
Government.

Small business plays & vital rele In
our Nation’s economy. As & group, small
businesses exemplify the traits which
made America Great. Today, however,
this Important sector of our economy is
being crushed by the weight of Federal
regulations and the resulting paperwork,
One of the most frequent complaints T
bear {from the small business people of
my district concerns the burden of Fed-
eral regulations, and I belleve this Is true
of most of us In the Congress, The small
business community's message {0 us re-~
garding the Federal regulations and pa-
perwork burden has been loud and clear:
Reduce it. And that is the aim of this
biil: To reduce the impact of Federal reg-
wlations on smel]l businesses,

The bill does not call for a special com~
mission to make & study of the problem
and issue a report to Congress. Nor does
it call for & new agency to deal with the
continuing growth of regulations. This
bill checks the growth at its source.

This legislation will make some overdue
changes in the way the Federal agencies
develop and issue regulations, It requires
the agencies to weigh carefully the ef-
fects of thelr rules on small businesses
and not issue those regulations whose
benefits do not justify their costs to
small husiness,

It is not the Intent of the legislation
to undermine the important progress our
country has made during the past two
decades in providing safer food, drugs,
places of work, and cleaner air and
water. We must protect the health and
welfare of people as well as small busi-
ness. Many regulations are essential and
were developed in response to rising ex-
pectations and demands of the public
that the Federal Government “do some-
thing about that."

This blll does not seek the elimination
of Federal regulations, but a control of
the bureaucrats. It deals with those Fed-
eral regulations that severely impact
small business, and are not necessary,
equitable, or very poorly serve the public
interest. The legislation meets the justi-
fied concerns of small businesses with-
out sacriflcing progress toward meeting
the goals established by legislative man-
date and public need. _

This bill gives the Members of the
House a chance to really do somethin
about & major problem facing smnﬁ
business. It 1s not a final answer, but it
is a first step toward keeping the regula-
tory agencles from being & nightmare for

TR
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small businesses. I urgé my colleagues
to support it.

Mr. Speaker, I wonder if the gentle-
man from Pennsylvania would join me
1;1 8 little collequy on the intent of this

ill.

Mr. McDADE. 1 wou]d be delighted to.

Mr. BROOMFIELD. Mr. Speaker, I am
concerned about the difference between
this bill and H.R. 4660 which I cospon-
sored, was approved unanimously by my
subcommittee and was passed out of the
Small Business Committee, Particularly,
I am worrled about whether the agencies
are actually required to analyze their
regulations for impact on small busi-
nesses, or may merely slide over poten-
tially devasting provlsion.s with only a
cursory glance,

Mr. McDADE. My friénd, the gentle-
man from Michlgs:: as usual, has raised
a tremendously important question, one
that we locked at in the subcommittee
with diligence. May I say that it is the
Intent of our committee, and we are the
people who wrote and reported the com-
panion bill, and I helleve I can speak for
the members of the committee, I know
I certainly spesk for my friend, the
gentleman from Massachusetts, who has
had 3 years of his life invested in this
Dblll, that agencles and departments have
& positive duty under this jegislation to .
determine the impact on small busi-
nesses of each and every new regulation
and a specific, and I repeat, specific
statement of businesses to which the
new rule will apply and the proposed
elternatives to reduce that impact. Fur-
thermore, the agency has a positive duty
to consider alternativés that would
lessen the impact upon smalli business.

Mr. BROOMFIELD. Mr. Speaker, wiil
the gentleman yield further? .

Mr. McDADE. I would be delighted to
yield to my friend, ‘

Mr. BROOMFIELD. But what if the
agency fails to do this analysis, or if the
analysis is !nadequabe, sloppy, or incom-
plete?

The SPEAKFER pro tempore. The
time of the gentleman from Pennsyl-
vania has expired.

‘Mr, KINDNESS. Mr. Speaker, T yleld
2 additional minutes to the gentleman
from Pennsylvania.

Mr. BROOMFIELD. Mr. Speaker, re-
peating the question, but what if the
agency fails to do this analysis, or if
the analysis-Is inadequate, sloppy or
incomplete? What if the agency ignores
significant information provided by an
affected individual; or, more impor-
tantly, what happens if the agency ig-
neres its own findings of makes 8 con-

clusion that 1s not in keeplng with its

own facts?

Mr. McDADE. Mr Speaker. again I
want to commend my-friend. The gues. -
tion, 1 think, is terribly important as
we establish the legislative history of
this piece of legislation.

Let me say unequivocally as a mem-
ber of the committee that wrote this
bill, that In that instance, upon review
of the final regulation, it is the intent
of our committee that the court should
strike down the regulation.

Now, I must make it clear that there
are no intermedlate court reviews, The

TS R e e R S B R R L e o



| H 8464

only review will be for final regulations;
but when the court does review i, and
I know I speak for my friend, the gen~
tleman from Iowa, the distinguished
chairman of the subcommlittee on this,
when the court finally does review It,
then we intend that this regulation shall
be invalidated.

Mr. BROOMFIELD. Mr. Speaker, I
thank the gentleman. -

Mr. SMITH of Iowa. Mr. Spesker, will
the gentleman yield?

Mr. McDADE. 1 am delighted to yleld

~ to my friend, the gentleman from Jowa.

Mr. SMITH of Iowa. Mr. Speaker, 1
just wani to point out that it is difficult
to make sure in legislation that every
agency will do what it is expected to do;
but to try to guarantee that, this bill pro-
vides, and ocur bill provided, slthough I
think our bill was a little stronger, that
the Chlef Counsel for Advocacy has both
the suthority snd the responsibility to
earry through within the administration
to make sure agencles do what they are
expected to do under this legisiation. The
Chief Counsel for Advocacy does have &
measure of independence within the ad-
ministration and we will be sure he gets
the personnel to do that.

Mr. McDADE. I thank my chalrman.
I could not agree with him more, It Is
our intent that our bill, and I agree with
the chalrman, it was stronger than the
one we are considering today, but the
intent of all of us In passing this legis-
lation is to do exactly what the gentle-
man sa2ys and to make the agencies re-
spond.

I thank my friend, the genueman from
Iowa, for his contribution,

Mr. KINDNESS. Mr. Speaker, I yleld
3 minutes to the gentleman from Massa-
chusetts (Mr. CoNTE).

(Mr. CONTE sasked and was given

permission to revi.se and extend his -

remarks.)

Mr. CONTE. Mr. Speaker, I stand in
suppoart of this critical legislation, With
the passage of ithis measure before us
today, the House takes a major step for-
ward on behalf of the overrégulated
small businessman and woman in this
recession-ridden country.

For years now the smal] business com-
munity has been disproportionately bur«
dened by the same reporting require-
ments as the corporate glants in the
United States, those multinational,
muitibillion doilsr entities which com-
prise the Dow-Jones industrial stock
average. This is true eéven though the
problems which gave rise to the Govern~
ment action may not have been caused
by the smaller entities.

It is obvious to all in this Chamber
that unnecessary regulations e¢reate
many barriers in many industries snd
discourage potential businessmen and
women from Introducing beneficial prod-
ucts and processes into the mainstream
How far do you think Wilbur and Or-
ville would have gone if faced with simi-

- Jar regulations?

Mr. Speaker, as & member of the Small

" Business Comimittee since 1865, I have

aotively supported and cosponsored leg-
islation designed to achieve the stated

gosls of this leglslation. It is critical for

the future posture of our industriel
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high-technology Nation thai it provide
the Innovaetive and productive sector of
our society, small business men snd wom-
en, the opportunity to direct most of its
energies on production snd not paper~
work.

Failure t¢c pass this long-awalted
measure translates into continued dimi-
nution of this country's image @5 &
world leader in innovation and tech-
nology. The long-term effect will be that
the Japan's and Germany's in the world
marketplace will continue %0 surge
ghead in their relative productlvity
figures.

Therefore, it 1s imperative that Fed-
eral agencies endeavor to fit regulatory
and Information recguirements to the
scale of the businesses. If we can accom-
plish the objectives of this legislation,
emell businesses throughout the United
States will save the millions of non-
productive man hours and billions of
dollars required each year to comply
with these unnecessary regulations.

I urge passage of this lmportant
matter. .

[ 1520

In closing, Mr, Speaker, I wan! o con-
gratulate the subcommittee; the gentle~
man from lowa (Mr. SsmiTH) mnd the
gentleman from Florida (Mr, InELanp),
who is chajrman of the subcommittee, 1
slso want to thank the gentleman from
Pennsylvania (Jox McDapz) and all of
the others on the 8mall Business Com-
mittee, who have worked so hard and
diligently for the past 3 years on thig
plece of legislation which I, too, have
cosponsored.

Mr. HARRIS. Mr. Speaker, I yield such
time as he may consume $o the gentle-
man from Kew York (Mr. Nowax).

(Mr. ROWAK asked and was given
permission $0 revise and extend his

‘remarks.)

" Mr. NOWAK. Mr. Speaker, todey we
will consider landmark legisiation on be-
half of small business. For the Brst time,
Government regulations must bs de-
glgned to “fit the scale of those being
regulated.” Regulatory Sexibility is not
a new coneept. Both Houses of the Con-
gress have consldered slmilar measures
over the last few years.

Recently, I voted, along with 25 of my
other ecolleagues on the S8mall Business
Committee, to report a similar bill, HR.
4660, And every Member knows the is-
pue: They have been directly involved
with constituent cases, and have seen
how excessive Government regulations
hamper smaller firms.

8. 299, the Regulatory Flexibllity Act,
8 the Arst step toward the establishment
of a broad, tlered Government policy,
one which recognizes the specisl neesds
and limits of smaller firms, Ultimately,
this policy will restore our free enter-
prise system.

1t will thsure that the small business
eommunity will continue to create the

Jobs, competiilon, and innovation our -

economy 80 desperately needs In the
i580's.

8. 299 provides & framework which will
yield regulatory flexibility. Federal agen-
cles are required to perlodically publish
& regulatory flexibility agenda. And they

., must prepare a regulatory Rexibillty
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anslysis which will explain how their
rules can be tiered to accommodate
smaller firms. Lastly, they must review
existing regtﬂauons and change them if
they adversely affect small business,

Tiered regulations are not a drastic
departure from past regulatory practice,
A good exa.mple of a two-tiered report-
ing requlrement is the personal income
tax form. Balaried persons earning less
than 20,000 a year are permitied to file
a short rorm, 1040A, while others fill cut
the more detalled long form.

The Securities and Exchange Comumls-
glon hag embarked on an ambitious pro-
gram of tlerlng The Department of En-
ergy tiers, the Environmental Protection
Agency tiers, the Occupational Safety
end Health Administration tiers. The
problem is that, in some cases, past ef-
forts t.0| promote flexible regulations
within the agencies have been under-
taken without adequate economic anale
ysis. The results are sporadic and some-
times Inconsistent.

What this bill would do Is impose an
orderly, Government-wide, process on 8
rether hioc process, Some may ask, if
we impose too many restrictions on the
sgencies'| informal rulemaking, are we
opening t.he door to the possibility that
agencies will get around the restrictions
by Increasing enforcement efforts in an
sttempt to establish legal precedents?
Agencies, of course, can, and should pur.
gue violaf,ors af the law. However, when
enforcement becomes petiy or Il con-
celved, Congress has shown lit{le reluct-
ance to step in and chastise agencies
through the oversight and budget review
Process.

S8mall usiness demands are not out-
Tageous. | 'I‘hey only want stratghtfor-
ward, equitab]e laws. They are willing to
pull t.heir own weight, to hire employees,
sell t.heir products, to pay taxes, and
contribute to our economy. Today, un- .
fortunatély, what they have is a jungle
of conﬂmt.ing regulation, and & 'Tax Code
skewed in favor of the wealthy and the
large corporations.

Tiered laws and regulations will move
vs a step closer to our goal. 8. 299 15 an
importadt and vital first step which
ghould De overwhelmingly supported by
this Hou.Ee

Mr. HARRIS. Mr. Speaker, I yleld
guch time as he may consume to the gen.
tleman from Missourt (Mr, SgzLTON).

{Mr. BEELTON asked and was given
permission to revise and extend his
femarks))

Mr. SKELTON Mr. Speaker, I rise in
support of &. 299, the Regulatory Flexi-
bility Act

The House version, H.R. 4860, the
BEmaller Enterprise Regulatory Improve-
ment Act was unanimously reported by
the Bmall Business Committee on Octo-
ber 17. 1979, and had 245 COSpPONSOrs.

8. 299|was unanimously passed by the

- Benate August 6, 1980,

This leg'islation would require Federal
agencle.s to assess the small business im-
pact of their regulations and taflor them
to fit the size of the entity being
regulated,

Legislation of this nature was one of
the major goals of the White House Con-
ference of Brmall Buiiness,

Our Nrtion s small businesses file more
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than 305 miilion Pedersl forms every
vear, totaling over 850 million pages and
containing over 7.3 billion questions, The

. cost of this paperwork is about $13.7

billion, & cost that is eventually passed
along to the consumer.

I commend the gentleman from Flor-
ida (Mpr, Irgranp) for his work and lead-
ership on this measure. I support it and
urge its passage. -

“Mr. HARRIS. Mr. Speaker, I yield such
time as he may consume to the gentle-
man from Hawafl (Mr. HeFTEL).

(Mr. HEFTEL asked and was given
permision to Tevise and extend his
remarks.)

Mr. HEFTEL =addressed the House,
His remarks will appear hereafter in the
Extensions of Remarks.]

Mr. HARRIS. Mr. Speaker, T yield 2
minutes to the gentleman from Florida
(Mr, IRELAND)..

(Mr. IRELAND asked and was given

‘permissionn to revise and extend his

remarks.) )

Mr. IRELANTY. Mr. Speaker, today
marks the next to last step of a very long
journey-—that of the odyssey of the con-
cept of rezulatory flexibility for small
business. I need not take up the House's
time explaining how the mounting tide
of Federal regulation and paperwork has
swept away small business after small

- business. We have all heard the horror

stories. The Small Business Committee
nas worked on this issye for years.

The result of several years of effort in
our commmittee was H.R. 4660. This bili
gained 246 cosponsors, Over 60 more
Members asked to cosponsor after the
report on the bill had been filed. The
main concepts of the bill were later In.
corporated into major House regulatory
reform legislation. Apparently, that leg-
islation may not proceed further this
Congress. In any event, small business
cannot walt any longer.

Today we have before us Senate bill

$. 299, This bll}, which passed the Sen~
ate unanimously, is essentlaliy the same
zs H.R. 4660, In fact, in all candor, 8.
299 improves upon several sectlons of
H.R. 4660.

Wwhat will this bill do for small busi-
ness? First, Pederal agencies will be re-
quired to publish in the Federal! Regls-
ter évery 6 months a regulatory flexibil-
ity agenda. This agenda will also be sent
to the Chief Counsel for Advocacy at the
Small Business Administration and
agencies will also endeavor to notify
small businesses of the agenda through
other channels. The azenda will contain
a summary of any rules to be proposed
which will have a significant economic
impact on small business as well as the
name and telephone number of & knowl-
edgeable agency official among other
things. )

Second, whenever an agency has to
publish notice of general rulemaking
they are to prepare and make availabie

for comment an initial regulatory fex~

ibility analysis. They then must prepare.
8 final regulatory flexibility analysis af-
ter having reviewed all comments. In
this analysls, they must explain how
their rules can be “tiered” or their bur-
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dens on small businesz otherwlse leg-
sened. . :

_Third, agencles must review all regu~
lations currently on the boolks and de-
termine the continued need for any rules
which have a substantial impact on amall
business. They have 10 years In which to
complete this task and may use 1l-year
extensions, not to exceed § years, to coms-
plete the task,

Finally, the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion will monitor agency comblance
with this law and will report at least
annually to the Congress on sald subject.

The Members of the House should
know that regulatory fiexibility was one
of the major priorlty recommendations
to come out of the White House Confer-
ence on Small Business. Last November,
the President issued an executlve memo-
randum that directed Pederal agencies to
consider fexibility in future rulemak-
ings. '

Mr. Speaker, the United States is pres-
ently In the midst of a rapid and per-
vasive expansion of Government Influ-
ence over business. To assure & future
for private, competitive enterprise, Fed-
eral policy needs to give careful atten-
tion to ways of dealing with the increase
ing Intrusion of CGovernment into the
mechanics of the marketplace.

The design of the regulatory process
goes right to the heart of the relation-
ship between the Government and the
people, It is the most tangible contact
many people have with their Govern-
ment, Every aspect of our lives s af-
fected in some way by Government
regulation: The alr we breathe, the food
we eat, our daily transactions in the
marketplace, our safety as we drive our
cars of work at our jobs. Government
intervention in the economy is today
much more the rule than the exception.

Although Federal regulation has helped
our society achieve many desirable goals,
evidence is growing that too many regu-
lations are poorly designed to begin with,
or have outlived thelr usefulness. Such
unnecessary regulations have Imposed
tremendous hurdens on the public.

The overregulation of small business is
not just a parochial problem; it iz a
public problem as well. This public in-
terest les directly In two areas: First,
the disproportionate impact of Govern-
ment regulation on small business re.
duees the competitive capacity of small
business, thereby placing Governmernt In
the strange position of encouraging eco«
prices. Thus, while the most immediate
sumers, to a large extent, must pay the
costs of regulation In the form of higher
prices, Thus, while the most immediate
and visible impact may fall to the small
entrepreneur, the public shares the bur-
den.

The time to act s now. The vehicle is
8. 299,

I would like to take this opportunity to
commend President Jimmy Carter for
the leadership and concern he has
shown fn this area of regulatory relief
for small buslness. While the congres=
sional wheels were turning, the Presi-
dent put regulatory flexibility Into an
executive memorandum and in effect got
the ball rolling early. His staff has been
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very helpful in the latter stages of this
process and thelr expertise and assis-
tance was much apprectated,

The Nation's small businesses owe a
special debt of gratitude to the former
chairman of the Subcommittee on Spe-
cial 8mall Business Problems, Repre-
sentative MarTy Russo. Martvy worked
long and hard on this legislation and
due to his appointment to the Ways and
Means Committee was unable to continue
as chalrman. We all know that MarTy
Russc has been a leader In the fight
apainst needless regulation not only on
this bill but also by his work on Inde-
pendent bakers' labeling problems.

Needless to say this bill has wide sup~
port. Chairman Near SsritH and rank-
ing minority member, JoserH McDaDE,
of our committee have been towers of
strength for years in the battle agsinst
overregulation of small business. Also,
SBA Administrator A. Vernon Weaver,
Chief Counsel for Advocacy Milton D.
Stewart and, Jere W. Glover, Director
5BA Office of Interagency Office Affairs,
have been Instrumental in this process.
The National Federation of Independent
Business and the National Small Busi-
ness Assoclation have played a major
supportive role during considerations on
this bill,

I would like to thank the subcommif=
tee steff which has worked for several
years on this Issue~Stephen P, Lynch
and Patricia BE. Reese of the majority
staff; Marvin W. Topplng of the minori-
ty staff; and James W. Morrison, for-
mer consultant to the subcommittee,

Mr. Speaker, at this polnt T would like
to Insert In the Rxconn g legislative his-
tory of H.R. 4660, a discussion of the is-
sues involved in regulatory flexibility,
and a letter from Senator Curver.

I also would ask permission to revise
and extend my remarks.

Won'r TIsRED REGULATIONS ENcoURatE LaRcr

Busmvessea 1o Spr Up "DumMy” SmaLnt

BuUsINESSES TO TAKE AGVANTAGE OF LEssen
REQUIREMENTS ON SmaLl BUSINESS?

The LIl providea that the definition of o
smell business shall bs that employed by
SBA or & definition of the agency's choosing.
The SBA definition, at 18 USC 632 provides,
emong other things, that m small business
concern “shall be deemed to be one which 15

Independently owned and operated ., .,

This tough, explicit definition provided by
Congresa has been strengthened by SBA
criteris which further reflne the concept of
& mmall and lodependent business. SBA haa
mors expertlse on this matter than any other
ngency in Washington, Ita Slze Standards
Division hag carefully researched the ques-
tion of business alze for many years. An im-
portant body of case law bhas developed
around thess SBA definitjons.

For fnstance, the courts have held that the
SBA definitions have the force of law. (See
for example: Otfs Steel Product: Corp, vs,
U.8., 1963, 3168 F. 24,937,161 Ct. Cl. 694.) The
courts have also backed up SBA's refusal
to consider an affillate of & big business as a
small business, (Ses, for example, American
Electric Co., va. U.5, D.C. Hawall 1967, 270
P, Supp. 689 and Springfield White Castle Co,
ve. Foley, U.C. Mo. 1064, 230 F. Supp. 17.}

Thus, thess highly-developed, legally bind-
ing SBA criteria should be adequate in nearly
every situation. However, should o rare case
arise in which an agency feels It needs even

more gtringent criteria o deflne & small busi- |

ness, the bill would allow the agency to de-
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velop its own definition. Given these strin-
gent safeguards sgalnst abuse, and given the
blll’s stipuiatton that eritical matters of
public health, safetly, and welfare are never
to be oompromised, the lssue of potential
misuss of the tiers would seem to bo fully
sddressed within the legisiation.

Sxprrouess B, 1680.
Hon. Taouas P. O'Neny, Jr,
House of Bepresentaiives,
Washington, B.C. -

Drax Ma. Brxamxe: This is In response 10
your inquiry with regard to the judiclal re-
view provisions of §. 209 recently approved
by the Senats. I understand that your con~
cerns relate to part of the explanation on
page 8. 10930 In the Congressional Record of
August 8, 1980.

I believe your concern can be rescived by
the sddition of the words “and consciously”
between “completely” and “ignores” in lines
ten and eleven of the second colummn, and
by striking the word “therefore” I the elght.
eenth line of that column,

Binoaraly,
Jogx C. Curvin.

Legrsrarive HmsTory or HE. 4680 or THE
BovsE Bmatl BustNrss COMMITIEE

HR. 4660 was the result of 3 years of hear~
ings and related work by the Commitiee.
Durlng the Ninety-Fifth Congress two rele-
vant bills were referred to t.ba.COmm.ttm,
HR. 7139 and H.R. 10632,

ER. 7139 was introduced by Represenia-
tive If. Caldwell Butler of Virginia. The
thrust of the bill was to force Federal agen-
cles 1o do Lmpact statements on new regula-
tlons.

HR. 10622 was introduced by Representa-
tive Andy Ireland of Plorida. The purpose of
his blll wea to give Federal agencies fiexi-
bliity in the igsuance of Pederal regulations.

Hearings were held on these bills on Feb-
ruary;,mmhs.mche.mammhlﬂ.
1978,

During this Congress, several aimllar hills
were introduced and forwarded to the Com-
mittes. They were:

HE.E. 1308, introdvced by Representative
Richard Bchulze of Pennsylvania. The pur-
pose of his bill was to require the prepara-

tion of smull business impanct statementa In .

econnection with Federal agency rules.
H.E. 1745, introduced by Representetive

Andy Ireland of Florida. The purpose of tnls.

bill was to amend the Small Business Act o
provide regulatory flexibllity for small busl-
ness in certain Instances so that the effect of
regulation matches the slzo of business
regulated.

HR. 2B37, Introduced by Representstive
Marilyn Bouguard of Tennessee. The purpose
of her bill was to reguire the preparation of
small business impact satements ln con-
nection with Pederal sgency rulea, and for
other purposes.

HR. 2008, Introduced by Representative
Marllyn Bouguard of Tennessee, The purpose
of thia bill wns to amend the Small Business
Act to provide regulatory flexibility for amall
business in ¢ertain instances so that the
effect of regulation matches the alze of busl-
ness regulated.

HER. 3011, introduced by Representative
Robert Lagomaraino of California. The purs
pose of his bill was to amend the Smsll
Business Act to require Federal agencies t0
relmburse mnall business for cartaln papar-
work costs,

Hearlngs on these and the comcepts con-
sidered last Congress were held on Apri 6,
April 34, May 17, and Msy 23, 1879,

In thess ecight hearings the Committes
heard from elmeost 40 witnesses from ihe
public and private eectors. The result of all
of this was & Commlittae bill combining the
originel Butier and Treland concspis with

. refinements—H.R, 4860. This bill was con-
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pidered and ordered favorably reported by the
Full Committee 306-0, on July 17, 1879, ns
pmended. At present 246, including al 39
members of the Small Business Comrmities,
are co-sponsoring thia legislation.
THE NEED FOR THE LEGISLATION

The Copaumittee has for the last several

years recelved evidence and heard testimony

. from countless small businesses complaining

sbout Federal overregulation. These indl-
viduals have not opposed all regulstion, but
have drawn attention to instances of two
much regulation and of lll-¢oncelved regu-
iation which has hed an extraordinary eco-
nomic tmpact.

BMost of the withesses who addressed them-
gelves to this legislatlon sought mears for
balancing the goals of Federal regulation
with those of n Inarket economy. One such
witness, Dr. Murray L. Weidenbaum, the Di-
rector of the Center for the Btudy of Ameri-
can Business st Waeshington Unlversity fn
8t. Louis, has devoted considerable effori to
studying the wvarlous Lmpacia Federal regu-
lation hes upon business. In testimony be-
fore the Committee, he eloguently outlined
some problems of regulatory impact. Twrn-
ing to the Occupational Bafety and Health
Administration (OSHA), for example, he
noted that the agency “provided & complex
pamphlet contalning 34 pages of fne print
just dsting theepplicable standards for ‘gen-
aral industry’.” And the explanation of those
standards? Por this the reader was referred to
26 CFR 1810, How 1a the average businessman
supposed to know that CFR s the Code of
Federal Regulations, that 28 is the volumae
29 dealing with labor, and 1910 1a section
1910, devoted to OSHA?

“{Aasuming such s business person eventu-
ally located) * © * a copy of 29 CFR 1810,
heé is in for some surprises, The document
conteings 455 pages of flne print, including
algebrafe equations and trigonometric fune-
ticns, but no index. Let us assume, gener-
ously, that our emall business executive akips
over the obviously technieal parte and turns
to what seems to be o eimple pection—ths
definition of an exit. By way of reference. the
dictionary tellx us that exit {3 "a passage or
way out.” Yor OSHA, however, defining exit
iz o challenge to ita buresucratlc prerogn-
tives, rnd 1t i& not found wanting.

“To OSHA, an exit is ‘that portion of a
means of egress which 15 separated from all
other spaces of the bullding or structure by
construction or agquipment * ¢ % to provide
@ protected way of travel to the exit dls-
charge.” Obviously, cur business executive
nmow needs to Aind out what ia “a mesns of
egress” a3 wall ns an “exit discharge.”

“gxit discharge 18 the easier term. It Ia
defined marely as ‘that portion of s means of
egress between the terminstion of an exit
and s public wsy." Next comea OSHA's defint-
tion of » means of egress: ‘6 continuous and
unobstructed way. to exit travel from any
point in s bullding or structure {0 2 publie
way and oomslsts of three sepatrate and dis-
#nct parts: the way of exit access, the exit,
and the way of exit discharge. A means of
egTess comprises the vertical and horizontal
ways of travel (7) sand phall include inter-
vening room spaces, doorways, hallways, oor-
ridors, passagewsys, balconies, ramps, Ftalra,
enclosures, exits, escalators, horizontal exits,
courta, and yards,” "

Anyone who followed all this would ulti-
mately discover that OSHA is saying that an
exit is an exit i3 an exit. In the c¢ase of
“ladder” there are thres renditions of the
same tedious et of definitions plus cns trig-
onometric function.

O8HA iz certuinly not the only offender
when it comes to abstruss regulations. One
could note the proposed regulations on jobh
testing written by the Fgual Employment
Coordlnatin

intentions—40 assure that tesis do Dot dia-
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eriminate on the basis of race, color, religion,
eex or national origin. The objective surely
18 worthy. Yet the guidelines have been chal-
lenped by such professional organizetions as
the American Soctety for Parsonnel Adminig-
tration and the American Psychologleal
Association.

Baading the proposed regulations reveals
the basis for the cbjections. Here 18 & typlcal
gection, one of which in fact attempts 10 sase
the burden on smployers: :

“4 pelection procedure has eriierion-related
valldity, for the purpose of these guidelines,
when the reletionship: between performance
on the procedure and performance ob at
least one relevant criterion measure 1s statls-
tically significant &t the .05 level of eig-
nificance * * * If the relationship between
& selection procedure and a criterlon measure
18 significant but mnon-linear, the sacore
distribution should be studled to determine
if there are sections of the regression curve
with zero or near gero slope where scores
do not reliably predict: different levels of job
performance.” - i

Bhould such guidelines be enforced, the
result would surely not be fairer testing but
# shift from what would be very costly and
cumbersome procedures back to the sime.
pler but far more bias-prone oral interview.

& CASE BTUDT OF 2EGULATORY EFFECT OR SMALL
BUSINESH LADKLING BULES ANG INDEPRENDENT
BARERS
The Subcommitiee on Speclal 8mall Busi-

ness Problems conducted all the hearlungs

lesning up to H.R. 4660, In addition they have
held many other hesrings concerning regiu-
latory impact on amall business, One of the
mos telling examples of what 1s happening
came In their hearings on small bakers and

8 Food and Drug Administration labeling

regulation.

In the 1630's there were more than 10,000
idependent bakers In Amerlcs. Between 1839
and 1864, while the volurne of bread produc-
tion increased fivefold, the number of bak-
ery plante declined toless than 5,000. Today
the number of independent bakers is less
than 1,000. Beveral large metropolitan ereas
heve only one independent to serve them.

Independent bakers have made significant
contributions to their industry a8 well as to
the economy. For exemple, all of the follow-
ing bakery Innovations are attributed to ine
dependent bakers; |

1. Wrapped bread. '

2. Marketing of alicsd bread.

8. Baking of a continuous-mix broad.

4. Bag bread,

§. End labels, !

4. Bread in cellophane.

7. Bake-and-serve items.

Under sections 401 and 403 of the Federal
Pood, Drug, and Cosmetic Act, Congress
directed the Food and Drug Administration
to requirs careful end detailed labeling of
food products. In perticular, the act requires
that all foods composed of two or more in-
gredients be labeled  with the common or
usual names of those ingredients. The FDA,
in Interpreting the law has for the most part .
required that {ngredients be listed in the
wrder of predominance.

In 1678 the FDA wsaa prepared to put &

. hew labeling regulation into effect. The rule

had no flexibility and called for all products
to be lsted In atrict order of predominance
on the label. Bince Emall bakeries tend to
have more variable Bources of supply ths
requirement would have necessitated the
printing of e&n mlmost infinite number of
Iabels by such smal! aperstions. Small bakers
complalned to the Subcommittes that this
one new rule would 2dd vast new coste and
wouid drive a number of them out of bus
ness S

Bubecommitiee members had severa] meot-
Ings with the bakers, FDA officlals, and con-
sumser wdvocates. Once various eonsumer
ropresentatives who had urged the FDA to
adopi the regulation saw what the results
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would be, they wers ready to modlfy the
rule. The FDA was very cooperative. A new
rule waes issued. taking Into account the
needs of amaliet bakeries.

Based on thls and other simllar experi-
ences, the FDA has now set up four infor-
mation desks throughout the nation for
small business. The agency alsoc now secks
out small bulnesses for all thelr vicws, not
Just on labeling.

The lesson of this experience is impor-
tant. An accelerated decline tn independent
bakeries would have led to & concentrated
group of dominant companies and might
well hava crested & baking monopoly or
ollgopoly. Characteriatics of monopolies and/
or ociogopolies ara sll to well known-—con=
trolled output, high prices, and excess prof-
1ta, Suech n situation would confront the
consumer with & market functioning ace
cording to the whims of a few. An objective
of Federal regulstion is to stop such con-
centration, not to create it. But -a Congree-
sione! Subcominittes cannot realistically ba
expected to Intervene In every such situation.

OTHER EXAMPLES

The Commlittee's files are replete with
documentation of burdensome regulations
adversely affecting small business, Productiv=
ity and innovatlon have ben curtailed, Ine
flation has been increased. Instances Uke
the following are unfortunately all too com=
monplace:

A gas statlon owner spent 600 hours lash
year Hillng out just hig Federal reportlng
forms,

An Idabo businessmsn pald & 8500 Ane
tather than (il out a Federal form which
was 63 teet long.

A New Hampshire radio station pald $26.23
in postage to madl Its license renewal back 10
Washington.

A dsiry plant Licensed by 250 local gove
ernments, § states, and 20 agencies had 47
inspections in 1 month.

A butcher had one Federal agency tell him
to put a. grated foor in his shop 1 month
and then the next month was told by an-
other Federal agency be could not have &
grated foor.

A company was forced out of the toy buse
fness because one of its maln products was

tnadvertently placed on a Federal ban lst.

An Oregon company with thres amall
shops received Federal forma welghing 45
pounda.

THE OVERALL RECULATORY CLIMATE FOR SMMALL

BUBINESSES AND BMALL ORGANIZATIONS

A regulatory eavironment which necessl-
tates the hiring of lawyers, sccountanta, oh=
gineers and consultants for businesses of

any size to survive will clearly provide comse.

petitive advantages of the largest, most nu-
tomated businesses and Incresss the sizs of
firms which can enter the marketplace of
remaln thera.

Professor Milton Eafoglis, formerly Senlor
Economist of the Councll on Wags and Price
Stabllity, set forth the problem in testle
mony on this leglslation:

“® ® s the regulatory sgencles usually
assume—contrary o fact—that costs ime-
posed by regulation can be passed through
to consumers with equal ease by all flrma.
This assumption tends to blunt the concern
of regulatory sgencles sbout disproportion-
ute lmpects on vartous sizes end classes of
business,

“Though ‘*uniform' regulatory treatmaent
of all busineases seema to be & reasonable
criterion, 1t must be remembered that there
are real differences and that unlformity of
regulation could represent &n economically
{pefictent solution * ¢ »

"Unlform appucation of regulatory re-
quirements peotns to increass the size of
firm that can sffectively compete. In tech-
nical j&rgcn. the unit-cost curve of the
firm ahlrted upwnrd and to the right

3
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with- ite minimum polnt occurring et 8
larger output. That is, the lmposition of
regulations will, in most cases, artificially
increase the asiza of the firm that can sur-
vive. If one employs the economiais’ theo-
retiesl ‘dominent fArm’ model and intro-
duces such upward shifts in cost curves (the
small firm's cogt curve shifting more than
that of the dominsnt firm's), the market
sharg of the dominant firm will increass
whils thet of the small irms will decreass.
Ax @ result, industrial concentration wii
have increassd. Thus, the ‘small buethess’
problem goes beyond mere sympathy for
the small businessman, but strikes at the
heart of the established national polcy of
maintaining eompetition and mitigating,
monopoly.

“The usua! paperwork and reporting bure
den whose total costa are invarlent to out.
put is tha most obvious example of econ-
omlies of scale Imposed by regulation.
Whereas large firms typlcally have » man-
agerial structure and/or legal section that
can absorh thess coste with eitber no In-
crease in staff or with an incremental in-
crease, smal]l firms must either add Incre-
mwents whick are largs relative to the slze
of the firm or secek consulting services
which are expensive and not very highly
specialized in the fArms’ particular needs.
All such expenses are invariant to output.
and thelr cost per unit of oulput declinea
as output incremses, Such costs ralse the
cost eurvea of all firma but plsce the smal)
firm at & relsative clsadvantage on s unig-
cost basia,

“More Importantly, the technology im-
posed by most regulaticons s itsel sube
Ject to scale sconotmles * ¢

“Standerds which Impons technologies ine-
volving large fized costs also raise barriers
%o entry, linposing capital burdeng that
small or mediurn.siss firms cannot handle,
and solidifylng the market poaitions of exs
lsting firms. Indeed, large firms are likely
to support such regulations since they are
capable of insulating the lndust.ry from
new competition ® © ¢

#e e = there i85 not 0 my knowledge a
government regulstion which (If uniformly
applied to all firma) would generate disecons
omies of scale and increaso the number of
firms In e&n industry, thus encouraging de-
concentration and Incressed competition.®™

Our Committes found ample évidencs, on
the other hapd, that flexible regulatory
sirategies arp not only workabls in theory
but have in fact Deen used ot & #poradic and
ad hoc basts throughout the agencles. An ex-
smple of & two-tlered reporting requirement
with which most Americans are familiar in
the inoomae taz form. Salaried persons, earmns-
ing leds than 30000 ate permitied to filn
thelr tax returne on Porm I040A {the “short
form™}, while other taxpayecs are required to
11 out Porm 1040 (the “long formn”). In this
instance the Internal Revenus Bervice bas
meade & determinaticn that less informsation
18 necessary from low- and middle-incoms
taxpayers with s single major source of ine
ooms than 1s necessary from other taxpayers.
Other agencies on cccasion use multi-tiered
techniques and they sbould continus to do
50,

The Commities discoversd numerous -
amples of such fledbility (both legislatively
and sdministratively mandated) throughout
the Code of Federnl Regulations. The Na~-
tlonal Federstion of Independent Business
(NFIB) ted schematio charts of some
of the varieties of existing “tiered” Federsl
regulation in s dosen different regulatory
aresa, Other witnesces compliled lists of flexte
ble regulations in apecific industries,

Tntoritunately, however, afforis to ptnmote
regulatory flextbility have untll now been
sporadic., lacking in overall . Congresslional
guldance, and at times i1 considered, For ex-
ample, the Gemenn Acoo\mﬂns Office's
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{GAQ) testimony drew attention to the De~
pariment of Energy’s crude oll entitlements
prograrz, which hazs enabled smaller e-
fineries to purchase ¢rude ofl at subsidized
prices. An unintended consequence of this
programm was that 37 of the 38 refineries bullt
in the United Stateg between January 1674
and September 1977 wero deasigned to proceas
less than 40,000 barrels per day, the thresh-
old of the entitlements program, wheteas
the minimum technologically efficient re
finery size 1s 176,000 barrels per day.

Our Committes Ia persuaded that the most
direct and practical solutlon to countsrpro-
ductive flexible regulstions, is to sitmulate
a much greater degree of participetion In
rulemaking by afected partles, Oferlng sgen-
cles the means for tatloring regulations to
tha resourcez of afccted partiegs must he
secompanied by a sirong mandate to involve
those parties In the deilberstions.

Thua, sithooegh sdministrative and legal
precedenta support the geners] approach of
the bill, they do not obviate the noed for the
legisiation.

In fact, much of the thrust of the legisin.
Hon could be met by the agencies by sdapt-
Ing thelr application of Executive Order 13044
to the demontsrated problems of simall busi-
nesses and sumll orgenlzations.

The Exscutive order requires thad regula-
tiona should be a8 aimple and clear as poasi-~
ble and should achieve legislatively mandated
goals effectively and efficiently. It states that:

“They shall not \mpoes unnecessary
burdens on tha economy, on Individusls, on
public and private o-z-gmlznt.lons, or on gtate
and local governments.”

Whils this policy Is mpletely consistent
with the purposes of BR, 4880, such 28 Te-
ducing unnecessary requirementsa and simpli-
fying and clarifylng necessary ones, thers
are humepous provisions of HR. 4880 which
are not addressed fn the Executive order.

The order does not addresa the issue of the
different mpact of uniformly applied regu-
Iations on individusl segments of the popu- -
latien, nor dees it urge agencles to issue
rules which epply differently to such seg-
ments of the population. Althotigh the or-
der does Improve the opportunities for pub- .
lie comment on substantive rules, its provi-
slons are narrower than those of HR. 4660,
and it does not open reporting requirements
for publie comment.

Finslly, the Bmall Business Committee
noted that enforcement of the Exécutive or-
der Is restricted. Sincs the question of agen-
cles’ compliatice with the order 18 tiot sub-
ject to judicial review, reallzation of the
benefits the order geeks to provide will large-
1y depend upon the personal sensitivity and
good faith of the rulemakers. Adherence to
the order by the independeni regulatory
agencles, which are not part of the execu-
tive branch, is completely voluntary. More-
over, the Offica of Management and Budget
has limited structural mechanisms for en-
forcing the order, aven within the executive
sgencies,

H.R. £880 does not confiict with the Execus.
tive order and does not represent & dupii-
cation of ohjectives. H.R. 4680 would supple-
ment and strengthen the order in several
ways, notably by adding two new reguiatory
objectives: Improving public participation
snd an ssaessment of alternative regulatory
strategies in light of their impact on gmall
eoncerns. Thus, the Committes bellaves this
logislation 18 not only necessary, but timely,

Indesd, the Committes agrees with the
testimony offored by the General Account-
ing Ofce (GAO) thet:

“In the absencsa of Congmsa[onal sction
establishing comprehenalve guidelines to ime
prove sgency rulemaking, wa would support
legislation deslgned apecifically to easze the
regulatory burden on small business.™ .

HR. 4660 has been carefully ‘designed to
permit such broad acele reform in tho futurse,
and nothing in the legislation would stand
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the way of comprehensive rulemaking
lrx;form. Eacslrn ma jor afpect of the bil) accords
with generally accepted principles under
Executive Order 12044 or existing ndminig-
trative law. .
+HE CONCEPT OF FEDERAL REGULATION OF THE
MARKETPLACE

Federal regulations have. the effect of law
* when Anelized, Though thousands of new
regulations are crested every year, very few
are ever taken off the books. Estimates of
the cost to the economy of all these regula-
ttons ascend to $100 billion. In such & sit-
ustion, It 1s important to keep track of the
main lines of ressoning In support of Fed-
eral intervention in the marketplace.

rhere are two main erguments. Market

failure, n term which econorists use %o
designate & flaw in the marketplace whaich
produces undesirable consequences, C€an
create several problems. Regulations ecan
remedy many of these problems. Among
them mre: .

Natural monopoly, resulting in high prices,
reduced putput, and excess profits;

Interdependencies in natural resource ex-
traction, resulting in the inefficient use of
natural resources;, -

Destructive competition, resulting in
chronleally sick firms unable to satisfy con-
sumer demand;

" Externalities, which impose costs in soclety
but 1ot on the person who causes them; and
inadequate !nformatlon in the marketplace,
resulting In poor declsions and wasted
TEEOUTCes.

A regulation in Bny of these ayeas is meant
to improve the market system and ald com-
petition.

The second line of reasohing concerns 30-
cial or political problems which demand reg-
ulation. Among these are regulations which
mre intended to:

Alter income distribution;

Blrengthen national security,

Improve the environment,

Protect public heelth and safety,

Promote new [ndustries;

Give speclel protection to groups like small
husiness or famlily farms;

" provide speclal sssistance to smaller cOm-
munities and.‘or rural areas. .

In each of these cases, regulatlon serves
to meet en important soclal need. Difficultlea
arlge when bureaucracles which are not re-
spensible to the electorate exceed their sta-
tutory authority or fall to consider rule-
making slternatives which would have 8 less
purdensome impact on the regutated public.
It is this {mbalance between goale snhd un«
necessary burdens which this leglslation 18
designed to address. The Committee did not
intend to sanction any diminutlon of the
legislatively mandated goals of Federa] regu-
lation,

AGENCY ENFORCEMENT

Durina the hearings an issue arose con-
cerning &n option Which agencies may use
rather th.n regulation. One of the witnesses
before the Suhcommlittee, Mr. Calvin Collier,
& former Deputy Director of OMB and former
Chalrman of the Federal Trade Commissieon,
raised the possibillity that agencies confront-
u'ag new rulemaking procedures might evade
them by resorting to the creation of legal
precedents through enforcement actions
against “worse case” offenders, and subse-
guent enforcement of such precedents upon
the regulated public &s though the precedents
were nctual rules, :

While our Committee betieved such agency
action 18 much mors Mkely under the more
sweeblng regulatory reform measures nOwW
pending betore Congress, and that the Small-
er Enterprise Regulatory Improvement Act
would timpose little add{tional burden on any
sgency, the Committee would note that
agency enforcement budgets wili be subject
to rigorous oversight if evidence suggests
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that enforcement actions mre belng used as
 surreptitious form of “rulemsking.”

& PUBLIC FREOBLEM

Overregulation s not just & small business
probem. It Is & problem with significant pub~

¢ consequences. One witness summed it up

this way: )
“The overregulation of small business 18
not just a parochial problem; it is & public
problem as well. This public interest lles dl-
rectly in two areas: (1) the disproportionate
impact of government regulation on small
business reduces the competitive capacity of
amall buslness, thereby placing government
in the strange position of encouraging eco-
nomic concentration, snd (2) consummers, to
& large extent, must pay the costs of regl-
jation in the form of higher prices. Thus,
while the most {mmediate and visible im-
pact may fall to the small entrepreneur, the
public sheres the burden, .
“The disproportionate impact of regula-
tion on small business stems from economies
of scale inherent in the regulatory process.
This fact is neither unexpected nor stunning
once attention is drawn.to It. Bul as often
is the case of the obvlous, we tend to dismiss

it In our precccupation with the more spe-

clfie.”
On October 17, 1875, H.R. 4860 was referred

to the House Judiciary Committes. On May

28, 1979, the Judiciary Committee was dls-
charged from further conslderation of HR.
4660,

DrscussioN or Issves

When the Senate passed 8, 280 on August 8,
& “Description of Major Issues and a Sec-
tion-by-Section Analysis” was provided to
explain certein substitute ianguage adopted
for that bill. (Bee 138 Congressional Record
8, 10934-43.) Members of the House of
Hepresentatives took &n actlve role in help-
ing the varlous partles In interest echleve
the understandings which were bhece
%o bring the measure before the Senate, just
82 members of the Benate have provided
much help in bringing the measure before
the House of Representatives today, Thus the
Benate document entered into the Record on
August 8 already reflects many of the con-
¢cerns Of House members who have been in-
volved in the development of regulatory fliexl-
bility legislation. Indeed, much of 8. 208 ar
possed is derived {rom provisions of H.R. 4650.
Rather than commetiting sgain on each of
the varlous gectlons of 8. 260, as pessed by
the Benate, this Discussion of Issuee will
supplement the Benate document by noting
eome general themes and objectives of the
legislation, occasionally amplifying some of
the points made durlng Senate eonsldera-
tion, and drawing upon, where appropriate,
House Report 96-518 on H.R. 4660 {which
shouild be incorporated by reference into the
Iegislative history of the pending bill.) That
House report more fully conveys the views
on regulatory flexibility legislation of the
principal authors and sponsors in the House
0f Representatives. Agreement on the mat-
ters discussed In this Discussion of Issues
has helped ptovide the broad political con-
sensus necessary to bring 8. 208 before the
House of Representatives in lleu of H.R. 4660,
House members who have worked on this
legisletion are deeply gruteful for the active
and creative participation of Benstors Cul~
ver, Nelson, Laxalt, Thurmond, and others
tn developing B. 289. Senator Culver hes
shown particular strength and perseverance
in the long effort to enact regulatory Hexi-
bility legislation.

In genersl, regulatory flexibllity legisiation
I1s designed to ellminate the unnecessary
regulatory burdens which attend uniform or
rigld regulatory strategles, particularly with
respect to those on whom such unnecessary
burdens weigh the most heavlly-—-smal} t-15i-
nesses, smell organleations, and amall jur-
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{sdictions 4f government, The leglslation di.
rects agencies promulgating federal rules, re.
porting, and recordkeeping requirements ts
carefully examine them with the purpose of
eeeking less burdensome “fexible” alterpa.
tives. : :

Tha agencles are directed to assess such
optlons as “tlering™ (that s setting differ.
ing and less burdensome requirements on
emaller entities), exemptions from all or
parts of rules, the structuring of differing
timetables for compliance, the use of per.
formance standards rather than design

- standards, and 80 on. It 1s lmportant to note

that sgencles are not restricted to use of the .
options mpecifically enumerated in 8. 2p9,
When 8. 298 refers (ln Bection 603(c)) to
“any significant alternatives to the proposed
rule” and then  enutnerates ' alternatiyes
“guch as" those mentioned above, It means
Just that—that those alternatlves are ex-
amples or possibilities, but that any other
eppropriate flexible regulatory strategory
which 18 suggested must be given serious
consideration. The Act does not speclfically
mention the adoptlon of less frequent re-
porilng requirements for smaller entities
for example, although this form of flexible
regulation is already used by many agencles,
and is indeed completely conscnant with &, .
268. Equally appropriate in the future, al.
though again not expliclty noted in the Act,
would be such current agency practices as
edopting multitier regulations, and using
criterta which have the efect of tiering by
size (a5 for example, the EPA regulations af-
fecting leather tannertes which are tlered
according to volumes of effluent discharge.)
‘The Act does not specifically cite the entitle.
ments programs now in use by some agencles,
altbough entitlements programs are & form
of flexible regutation. Wor does it take no:
of imaginative new approaches llke the En-
vironmental Protection Agency's “bubble”
concept, which takes Into mccount that
ogency's mandate to clean up the alr while
lessening unnecessary burdens through a
fiexible application of a statute. .
Nelther 8. 200 nor any other single plece
of legisiation could ever begin to specify the
appropriate solution to address every situa-
tlon regulators will encounter, now and in
the future, and !t would be unwise to at-
tempt to do so. Reguatory fexibility should
be viewed by the agencles as Congressional
encouragement to reward a8gency perscnnel
for seeking out and applying creative solu-
tions to the genuine problems our smaller
entities face in complylng with broad, gen-
oral statutes. Statutory mandates must never
ke compromised—that e why section 604 ex-
plicitly states’ that the Act does not alter
any other statutory standard—-but agencies
are required by the Act to eollelt and con-
aider flexible sapproaches in the application
of thefr statutes, where legally permissible.
Agencles may undertake initlatives which
would directly benefit such small entities.
Thus, the term “significent ecgnomic im-
pact” 18 neutral with respect to whether such
impact is beneficial or adverse. The statu‘e
iz designed not only to avold harm to small
entitles but also to promote the growth and
well-being of such entitles. '

Ascertaining the impact on small entities
fe the heart of the regulatory flexibility
anelysis. It 18 & finding of substantial im-
pact on B substantial number of small en-
tities which triggera the conslderation of -
flexible regulatory strategles. Evidence of
such impact upon any one of the three types
of entities—the amall businesses, the small
orgsnlzations or the small jurisdictions of

government-—requires sgency compliance

_with applicable provisions of this legislation.

Normally, rules will not affect two or three
types of small entities simultaneously, but
when this does occur, agencies should take
steps t0 involve each type of entity in their
rulemaking, and account for each In thefr
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regulatory fexibility analyses, Agencles

show!d promulgate Anal rules whose fexible

provisiona ars bassd on the rule's potentlal
impect on each of the different types of af-

{ected small entitles.

Thus the possibllity that a rule may causs

a substantial fimpact on & significant nu.mbe.r

of small entities fs central to &n Agency's

determinations undsr this legisiation. Ex-
actly what a “significant economle lmpac?.
on & substantial number of amall antitles

{s will vary from cass to case. For example,

1Y there were 500 xmmall organizations of &

certain description, and 200 of them would
face MAJOr new reporting requirements if

& certatn rule were implementsd, then tha

ruls should e éxpected to have a slgniflcant

economic impact on & substantial number
of small entities (In this case small orga-
nizatlons). If thers werd only 25 small busi-
nesses In an industry domtnated by i2 large
businesses, then & rjemaking initlatlve
which would threaten the econcmic viablllty
of 15 of those ainsll businesses, and thue
adversely affect competition and Industrial
concentration, would have & “significant eco-
nomsle efect on & substantial number of
small entitles™ within the meaning of ths
legislation, even though the absclute nurn.
ber of amall businessea involved would ba
minuscule. As this exampie makes cleat, eco-
nomie impacts tnelude effacts on competition
and economie concentration. The phrass

“sigmificant economlic impact on a substan-
. tial number of small entftiea” is ambiguous

in order to cover critical situations such ns

these examples without imposing exact nu-
merical thresholds on the agencles oversll,

But clearly, any anticlpated rulemaking

which common sense would suggest could

have & direct, noticeshle sconomic impact
. on several thousand or more small entities
{of any type) should be consldered as In-
¢luded within the concept of having s “sig-
nificant economic impact on & substantial
number of small entities.” Obvlously, agen-
cles aré hot expected to estimate the unfore-
seesble or to avold ever making any mistakes
tn thelr eatlmsates. Rather, the agencies
stould make good falth efforts to arrive at
rensonabla estimates and ehould scrupulously
follow the procedures outlined in the legis-
lation.

Those procedures can be dellneated In a
step-by-step manner. The Initial decision the
agency mekes 18 & determination that the
provisiona of this Act are epplicable to the
sgency and to the actions thet it takes. This
is clearly an lmportant decision, which the
agency should consider very serlously. The
legislation 18 intended to be ns inclusive ns
possible, and doubts about its applicabllity
should be resolved in favor of complying with
the provisions of the Act. Any significant
comments from the public ar especislly the
Office of Advocacy that & rulemaking should
be accompanlied by a regulatory flexibility
enalysia should be glven the utmost serlous
consideration by an agency,

Afthough these more inclusive Interprets-
tlons may regult (n additional efort for the
ngenctes i the short run, such inconvenlence
should be viewed 1n light of the finel ruls’s
long-term advantages: more just applice.
tion of the laws and more egquitable distri.
bution of economic costs, which will ultl.
mately 2erve both the soclety’s and the
government's best Interesta.

It 13 difficul? to ascertaln bow many regu-
latory flexibility analyses sgencles will be
required to prepars or publish under this
Act, One esiimate 1s that there will be sbout
500 per year. There ‘may bs more or fewer.
The number will surely vary sccording to the
subject areas the agencles chooss to con-
slder in any given vear, o

Having made the determination described
above, the mgency rmust then parform the
regulatory fSexibllity: analysis, The first step
in this analysis 18 e careful eatimation or
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projection of whather a ruls, not yet pro-
posed, may If Implemented have a signifi.
cant economic eoffect on B substantial
number of small entitles, This estimation
will become o part of tha sgency’s por-
manent rulemaking record. Under normal
clrcumstiences, & Dositive findiog regerding
impact should be followed by notification on
the agendas réequired by aection 602 that the
Tule, if lmplemented, couid have such an
effect on mnall entities. Sometimeés, very
early 1A rulemaking, agencles may only
know in general terms that an ares of rule-
making activity could heave such an effect.
This, too, should be noted on the agendas,
In other words, an agency dces not need to
have & specific rule alresady developed to
provide the public with sgenda notification;
agency mctivity in an aren which is likely
to result in & proposed rule having such an
eflect should alao ba noted, For purposes of
sgends publication, agencies should Inter-
pret potentisl impact liberally. It would be
preferable t0 have the egendss err on the
side of snticipating more impact than sube
sequent rulemaking records indicate 1s Ukely
to occur than to have such impact over-
locked on sgendas. Por in cases where such
potential impact proves to be unsupportad
by subsequent evidencs, agenciez are com.
pletely Iree to suspend any further regulatory
fleribilty analysis (provided appropriste
certification i published pursuant to sec-
tion 805(b) of this Act), but the rulemaking
record will have been enhanced by public
comment on the agends ltems. (Such pub-

lic comment on sgendas shouid be gathered -

in sccordence with Sectlon 609 of this Act,
to the extent feasible.) A different type of
situation occurs when an agency obtalns
evidence later In ita rulemsking that suge
gests that en estimation of “slgnificant eco-
nomic impaot on & susbtantial number of
small entities” would be sppropriate. In
such a situation, the agency should proceed
directly to the publication of an Initial regu-
latory flexibllity analysis, In other words,
when, an agency must consider or act upon
&n ltem which did not appear In an agends,
it may do 80. And an agency will not be re-
quired to consider or act upon any matter
solely because it sppeared in en sgends. In
prepsring egendas, us with other responsibili-
ties under thls Act, sgencles may reducs
thelr paperwork and svold duplicative
tnalyses DY considering & group of closely
related rules es pne rule for purposes of
elmplifylng analyses. But agencies muy not
avolid the requirements of this Ast by di.
viding & larger rule into smaller rules with
1es3 Impact.

Following the receipt and consideration of
cominenta on ths agency's Lmpact mssess-
ent, as published in Its agendn, the next
#tep In the regulstory fexibillty analysis is
either the agency headn certification, under
tection 605(b), that a rule witl not, 1f Prom=
ulgated, have s signifcant economic Impact
on a substantial number of small entlities, on
the publication of an Initial regulatory fiexl-
bllity analysis under section 603. A certifica~
tion under 605(b) must bo made by the
agency head personnaly, must bhe based upon
sufficlent- evidence with in the
record, and must not ignore or fall to ac-
count for any slgnificant evidence to the con-
trery. Certifications under ssction B0 (b}
should not be ebused or taken lightly; they
fepreseat a0 lmportant step in the evolu-
tion of sn agencya regulstory flexibility
enalysis and oversll rulemaking, Such cer-
tifications will also becoma a part of an agen -~
ty's rulemaking record. For the administra~
tive convenience of tho agencies, the Act al-
lows, certifications under section 605(b) to
be published elther concurrently with pro=
posed rule publication, or after publication
of an Initial regulstory flexibility snalysis
{under section 603) concurrently with final
rule publication. This timing of publication
1s fiexible #o that sectlon B05(b) certificntions

rulemaking .

fected smaller entities in
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can gorve as the final svalustion in the anal-
ysis: The point at which the evidence makes
clear that & flexible rule is not warranted by
& rule's potential impact, | .

Agencles are raquired to notify the Chlef
Counsel for Advocacy of the Small Business
Adminitration whether they publish an Ini-
tial regulatory flexibility analysis under sec-
tion 603 or whether they publish a cer-
tification under 805(b). The Chie! Coun-
sel's office was sat up by Congress {(un-
der PL. 84-305, 0 Stat. 669) to be an ed-
vocate for small business within the Federnl
Government. In that role, the Chief Coun-
8el's office has been empowered o take part
in o varlety of inter-governmental activities,
including participation in agency rulemak-
ing proceedings, Comments by the Chiet
Counsel’s office on agency certifcations un-
der section 606(b) should be viewed by the
agencies as being just as slgnificant as com-
ments by the Chlef Counsel's ofiice on other
parta of the regulatory flexibility analysis,
such a8 comments upon the publication of
the inltial regulstory fiexibillty analysls un-
der sectlon 603. Because of the broad rolo
Congress s asslgning the Chief Councel in
the Administrative Procedurs Act in monl-
toring agency compliance with this legisla-
tloh, any commentsa aubmitted by the Chief
Counsel in connectlon with. an sgency rule-
making should be glven the utmost serlous
consideration by the agency, Agencles will
benefit from the considerabls experience of
the Chief Counsel In developing flexible ai-
ternatives under this new area of law,

The reports on agency compliance which
the Chilef Counsel is reguired to submit to
the President and to Congress under section
612(s) of this Act should include & Usting of
the Chlef Counsel’s comment submisslons re-
garding the applicabllity to agency actlons of
provisions of the Act, including especially
sectlons 602{b). 603(a), 605(b), ard 610, as
well as candid evaluations of all instances of
disagreement between the Chlef Counsel and
the agenctes Invoived. The reports will meas.
ure the progress of regulatory reform by com-
pillng the number of regulatory flextbility
analyses completed, rules under review, rules
reviewed and flexlble alterdatives adopted.
Inasmuch 88 the Chief Counsel 15 required to
Feport “at least™ annually,' he may report
more frequently, and may from time to time
iasue speclal reports on matters of particular
signifcance with respect to regulatory flext-
billty implemention. Reports by the Chief

Counsels ofee, and other responsibilities of =~ -

the Chlef Counsel under thig Act, should be'
implemented In accordancé with extsting
procedures under thai office’s authorizing
kiatute, P.I. 94-30%. Sectlon 613 of the Reg-
ulstory Flexibility Act pravides that the
Chlet Counsel for Advocacy be permitted to
&ppear ad amlcus curlae in any action in any
U.8. Court to review a rule, to present his
views with respect to the effact of & rule
upon entlties covered under the Act. This
Judiclal role complements his already-estah-
Hshed function of monitoring federal rule-
making affecting amall business and particl-
psting in such rulemaking where appro-
priate.

After publishing sn initial regulatory fex-
ibliity pnalysts, an agency should take the
steps atlpulated in sectlon 809 for gathering
commentsa, and should do s¢ with special
vigor if such sateps have not already been
taken following agenda publication under
sectlon 202, | '

Bection 800 15 quite expliclt about the
direct Involvement of afected smaller ens
titles in rulemaking. The participation of af-
B0 APENCY's de
lberations regarding fexible nlteg:naaves i
an absolutely essentlal responsibility. of an
agency under this legislation. Such publtec
participation will doubtlessty produce '@
number of elgnificant contributions to ‘an
Rgency's gearch for the Jedst burdensome
;eg;ellatory strategy consistent with its man.

ate, - . .
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Analysis of comments gathered uaing these
procedures, a3 well as comments, i eny.
from the Chief Counrel’s office should form
the foundation for the agency concluslons
as expressed in the publication of the final
regulatory flexibillty anpalysls. &n mgency's
final regulatory flexibility analysis of & rule
should be directly linked to the final ruole,
it would not be ressonable for an agency
to publish & finding that & rule 15 unneces-
gurily burdenmsonre and that it could and
should be made fHextble, and for the mgency
then %o fall 10 promulgate such a
Rexibie rule.

Agencies may conduct emergency rulemak-
ing tn exceptional sltuations. The initial steps
of & regulatory fexibility analysis need not
be performed if n rule is belng promulgated
in response to an emergency, although the
agency head must personslly so certify, as
in the case of certificatiope under section
605(b). However, as nodsd in section 608
(b}, all rules, even emdrgency rules, must
have s final regulatory flexibility analysia
published for them, but such publication
mey occur up to 180 days nfter the rule ia
promulgated. Failure to publish & Onal reg-
ulatory flexibility enalysls within 180 days
shall cause & rule to Iapse,

To help agencies cope with unusual eir-
cumstances, particularly when unforeseen
dificulties arise In the future, AD sgency
head 18 permitted to extend the time limit
for the review beyond ten years, [or a year
st & time, up to Afteen years. This author-
ity should be used very sparlngly, 0n & case-
by-case basia for each rule Involved. This
provigion of section €10(a) is most emphati-
cally not Intended to extend the review pe-
riod beyond ten years on m wholesaie basis
for any agency. The agency plan for review
of its rules, which must be published within
180 days of the snactment of this legisla-
tion, should Da based on & ten-year cycle
of review. In reviewing existing rules, sgen-
ctes should follow the procedures described
in sections B02-809 to the extent appropriate.
Of course, such reviews should be consist-
ent with the objectives stated within the
underlying statutes of the ngencles, as should
all agency actlons under this Act.

Titimately, the Regulatory Flexibility Act
iz directed to agenclea which {n the past
may not have Xnown whether they were per-
mitted by Congressional mandate to promul-
gate rulez which were flexible enough to
teke Into account speclal problems faced by
small entities. The Act ia designed to eliinie
nate such uncertainty as well as to encour-
age agencies already promulgsting fiexible
rules to continue doing so.

‘The sponsora of this Act hope that thoss
egencies, and the ngencles alresdy working
to implement flexibie rules, will take their
new responsibilities under this Act serioutly
and will make steadfast good faith efforis
to comply. Thers are panctions avallabla
for sgencies which do not comply with this
legislation, of course, in Congress and in
the courts. This Act represents more than
three years of careful wark by both Houses
of Congress to provide responsible legisia.
tive mssistance 0 groups of Americans who
fee] morely end justifiably aficted by the
way thelr government has trested them.
Congress’ concern shout this problem is
wividly expresszd in the legislative hilatory
of regulstory flexibility propossls, & history
which has Included pumerous unanimous
voues in subcommittess, in full Commitices,
and on the Fioor. In fact, there hes never
been & single negative wvoie cast ngainst
any regulatory flexibility bill since the in-
troduction of ithe first such bill in the $6th
Congress. Today's vote on the Floor of the

Bouse of Hepresentativea fnslizes & DOW'

general consensus that proper impletnents.

Yon of this leglsiation will result in much
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needed refief and significant, benefits to our
Nation's zmall entities,

Mr. HARRIS. Mr. Bpeasker, I yield 2

.minutes to the gentleman from Cali-

fornia, chalrman of the SBubcormmitiee
on Admindsirative Law and Governmen-
tel Relations (Mr, Daverson).

(Mr, DANIELSON asked and was giv-
en permission to revise and extend his
remarks.)

Mr., DANIELSON. Mr. Speaker, I
should like to point out a few things in
connection with this bill which we are
today considering, 8. 299,

First of all, this bill has never been
consldered by any committee or by any
subcommittee of the House of Repre-
sentatives. It stands here naked, by it-
self, the product -of the other body,
which was passed by the other body, but
has never been referred to & committee
of, the House of Representatives,

Comment has been made, as to the
subject matter of Judicial review, to the
effect that judiclal review is provided for
In this bill. I should ke to point out
that section 611 on page 15 of the bill
provides as follows:

Except as otherwise provided in pubsec~
tion( bh), any determination by an agency
concerning the appliesbllity of any of the
provisions of this chapter 0 any nction of
the sgency shall Dot be subject to fudicisl
review.

Insofar ss thare may be Members who
fzel that judicial review s encompassed
within this bill, Y trust that the fore-
golng reference to the langusge of the
bill Hself will set that point straight.

I am willing to state as I stand here
that this bil]l has some merit, and I em-
phasize the word “some.” But X submit
that it has very little,

The problems of regulatory reform
are not fully addressed by this bill. Xf one
were to use 8 form of common analogy,
one could say that this is but a band aid
on sn economic cancer. The public and
the business community have for years
been clamoring for some relef from the
overregulstion from which we all sufer.

My subcommittee and I have worked
jong and hard to provide that relief, But
apparently what we are confronted with
now, under suspension of the rules, with
no opportunity to amend, is a very small
and inadeguate substitute,

This bill, 8. 209, falls far short of regl-
izing the promise of regulstory reform as
heralded go long ago by Executive Order
Wo. 12044 which wae issued on March 23,
1878, and which is now scheduled to ez~
pire on April 30, 1981,

In response to the publie clamor, from
all walkes of life, for some meaningful re-
form of the regulatory process which
would Hft some of the burden of over-
regulation from the backs of our busi-
ness and governmental community, the
President issued Executive Order o,
12044 setling forth a realistic, mesning-
ful, and hopeful proposal to make pome
real and substantial changes in the proc-
est under which Government regula-
tlons are issued to govern the business
and community relationships of all our
people.

In responss to Ewecutive Order Wo.
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12044 1, together with Chairman Perer
Roomo of the Judiciary Committee, and
others, introduced the bill H.R. 3263 on
March 27, 1879. That blll sought to bring
about many improvements in the requla~
tory process and, at the same time, to
extend 1ts coverage to govern the regula~
tory procedures of the so-calied inde-
pendent agencies as well as those agen-
cles which are a part of the Executive
Office. : .

The Judiclary Comimnitiee’s Bubcom-
mittee on Administrative Law, of which I
am the chalrman, conducted hearings
for many months in order to obtain the
information which would be necessary
to mark up an effective bill which would
carry out the purposes of Exectitive Or-
der No. 12044, We had 10 days of testi-
mony during which we heard more than
100 witnesses from every walk of life,
from every section of the business com-
munity including small businesses and
big businesses alike, from legal schol-
ars, from the officials of many executive
department agencies and from Independ-
ent apgencies, from legal scholars and
practicing lawyers, from professors and
administrative law Judges, from orza-
nized labor, from public interest groups,
Members of Congress, numerous GGovern-
mment officials and cothers. We benefited
greatly from the opinions and experi-
ences of this wide variety of witnesses.
There followed 13 days of subcommittes
markup before we concluded pur amend-
ments to the bill, HR. 3263, and reported
the same to the full Judiciary Committes.

Later the Judiciary Committee held 5

days of rnarkup making sundry amend-
ments to different parts of the bill but
Inrgely sustalning the work of the sub-
eommittee,
. Infact on May 14, 1979, when we con-
cluded the fifth day of markup by the
full committee, we were within about 2
hours ¢f completing our work. Stnce then
we have held the bill, HR. 3263, in abey-
ance st the request of those who wish to
work out some kind of compromise or
agreement on two of the more contro-
versial provisions of the bfll; mamely,
those relating to the so-called legisiative
veto and those relating to the so-called
Bumpers amendment.

Nevertheless, the bill, H.R. 3263, Is
completed in substantial respect and s
en exczllent bill which, with or without
leglslative veto and with or without the
Bumpers amendment, eould bring sbout
the salutory and meaningful regulstory
yeform that the executive department,
the legislature, the business community,
Iabor, and the public 20 urgently nesd,

HR. 3263 covers the entire spectrum
of regulatory reform snd would reguire
many Innovative techniques to be used
by regulatory agencies in the preparation
and promulgation of the rules end regu-
lations to which it is directed. The hill
Wwould require advance notice to all con-
cerned through a mandated reguintory
&genda published twice a year {dentify-
ing prospectively ell major sand signifi-
cant rules that an agency might consider.

It requires regulatory analysis or
to rulemaking for all major and slé!;&ﬂiﬂ.
cant rules. As marked up by the Judis-

i
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‘ary Committee that bill provides the - Mr. KINDNESS, Mr. Speaker, I yled Small Business Comrmittee, end the

maximum of regulatory fiexibility which
would take Into account the specifle
needs of smaller businesses, smalley or-
ganizations and smaller units of Cov-
ernment.

It would require fexibility as to
geographical sectors since it is obvious,
for example, that & rule regulating water
must be treated differently in a water
rich area such as the Northeastern
United States than {n an arid area stuch
as the Scuthwestern part of the United
States. HR. 3263 would require that reg-
ulations be drafted in plain English that
can be understood by all, that there be
an opportunity for public participation
in the hearings on memaking procedure;
and that there be review provisions for
those reglations already in effect so that
regulations which are no longer neces-
sary could be eliminataed and those which
no longer meet the problems for which
they are intended could be amended and
modified. The bill, H.R. 3263, takes into
consideration many other factors most of
which are not even considered in the
present bill 3. 269,

One of the inadequacles of the present
bill, 8. 294, is shown by the following:

The question of whether Treasury reg-
ulations issued under the Iniernal Rev=
enue Code are covered by 8. 299 s not
resolved by this bill. 8, 299 was never
considered in the Judiciary Commities
nor in any subcommittee thereof. The
bill by its terms applies only to the
rules and regulations governed by section
553(b) of the Administrative Proce-
dgures Act, and that section excepts—ez-
cludes—interpretative rules,

Therefore, to the extent that Trease
ury Department regulations sre in fact
and in law interpretative rules they
would be excluded. Otherwise, they
would not be excluded. There sre many
other “open questions™ in the bill which
would be avoided by the passage of H.R.
3263.

Mr. Speaker, ¥ respectively submit that
the bill, 8. 299, is not necessarily & bad
bill, Truly, it amounts to nothing. It does
not respond at all to, and does not meet,
the need for regulatory reform which all
of us have heard and considered during
the past several years. It certainly does
not meet the promise of regulatory re-
form that the public has come to expect
as a result of the clamor of the last few
years. After all the clamor and discussion
concerning regulatory reform in the past
2 years the public has & right to expect
a monumental work which will truly
bring about meaningful and useful regu-

datory reform; Instead of that what we

are producing here today is B very small

molehill. .
Mr. Speaker, I hope that noc one uses
this bill as an excuse for, and that this
bill will not lessen the demand for, reg-
unlatory reform. And X hope that this
poor bill-will not be used by the adminis-
_tration, by the Congress, or by anyone
_else as an excuse for not proceeding fure

ther with the bill, H.R. 3263, which is
capable of providing the public with
meaningful regulatory reform and which
coild be completed in the remaining
days of this 96th Congress.

I minute to the gentleman from Wiscon-
sin (Mr. ROTH).

(Mr. ROTH asked and was given per-
mission to revise and extend his re-
marks.}

Mr. ROTH. Mr. Speaker, I 1z in sup-
port of the bill, 8, 299, the Small Busl-
ness Regulatory Flexibility Act. S. 299
amends the Administrative Procedure
Act tp provide for Increased flexibility
in the application of the Federal rule-
making process to small businesses, small
govermmental jurisdictions, and small
organizations.

This measure further provides that
agencies must Include economic and red-
tape impact analysis for small businesses,
small governmental jurisdictions and
small organizatlons whenever it pub-
lishes notice of a proposed rulemaking
aend must give public opportunity to coin-
ment on the initial enalysis.

Moreover, this measure provides that
pgencies must publish s final regulatory
flexibility analysls when it issues a final
rule, explaining how rules can be “tlered”
and offer reasons why less burdensome
alternatives were rejected. If the Agency
fails to do the required analysis or falls
to take its own study into scedunt when
the final rule is published, the regulation
i3 subject to being struck down by the
courts. I want to point out that this act
does not deny the statutory responsi-
bility of the agencies, On the contrary,
the act makes it parfectly clear to the
agencles that they have a congressional.
mandate to adopt fexible alternatives,

By embracing 8. 299, the House can
take a quantum leap forward in the re-
duction of regulatory burdene which
small businesses must shoulder. It must
be recognized that Federal regulatory
policies work & hardship on the smell
firm - that the- large 13 able to escape.
Large firms have at their command a
myriad of resources—lawyers, account-
ants, and greater organization that en-
able them to absorb and sometimes de-
flect the impact of Federal regulations.
We must remember that {n order for an
ecomomic system to remain competitive,
i¢ needs a strong and healthy smali bust.
ness section and I believe 8. 289 Is a step
in the right direction toward insuring
this goal,

Mr. HARRIS. Mr. Speaker, I yleld 1
minute to the gentleman from New Jer~
sey (Mr. HogHES).

(Mr. HUGHES asked and was given
permission to revise and extend his re-
marks.)

Mr. HUGHES. Mr. Bpeaker, I want to
say to my colleagues that as 8 member of
the Administrative Law and Governmen-
tal Relatlons Subcommittee of the Com-
mittee on the Judiciary, I am extremely

- disappointed &t how the adminlstration

has tried to slip this particular bill
througt: z8 some means of regulatory re-
form. Our subcommittee has worked for

"the better part of 10 months in trying to

craft & bill that would actually achieve
the reform that is needed in the regula~
tory process. _ ‘ o )
HR. 3263 15 a much, much superior
bill, The bill that was reported out by the:

Small Business Committes worked long
and hard on, is & much preferable bill.
This is not even & Joaf. It does not
go anywhere near where we havetogo in
reforming the regulatory process, - .

Those that suggest they are cosponsors”
of this legislation are totally In erros.
There &Teé No cosponsors 1o this legisla~
tion. This bill is 8. 299-~a Senate bill.
There have been no hearings to look at
any aspect of this particular bill, and no
Members of Congress In this body have
had en opportunity to cosponsor or work
their will on this legislation. In fact, E
am greatly concerned ab this point that
the sdministration will belleve that this
legislation s an adequate substitute for
the bill we should be passing, H.R. 3263,
@ Mr. LUKEN. Mr. Speaker, I have al-
ways been & strong supporter of regula-
tory fexibility, because I believe burden-
some &hd unnecessary regulations are
g threat to the survivail of the small busl-
nesses of thig Nation.

We ate currently facing declining pro-
ductivity and innovation in the United
States. Small business can reverse this
trend if 1t is allowed to do so and is not
regulated to death. Time and time agaln,
small business has proven itself to be the
tnnovater in our country.

For example, during the period of
1953-73, firms with less than 1,000 em-
ployees accounted for almost one-half of
major U.S.Innovations. -

Furthermore, the small husiness com-
munity has proven to be the backbone of
our economic system. Recent reports in-
dicate that 43 percent of the GNP i3
generated by small business and 57 pers«
cent of all employees in the United States
are employed by small businesses,

In recent years, the regulatory bhurden
for small business has continued to in-
crease to levels that are suffocating their
entrepreneurial qualities. This paper-
work burden has spread to all {ypes of
interaction that small businesses have
with the Federal Government. The Small
Business Energy Subcommittee, which ¥
chair, heg heard testimony from numer-
ous witnesses on the number of forms
they must complete to apply for Federal
funding and Government procurement.,
One selar small businessman stated that
he has a 4-pound application fle, con-
taining 52 different forms, exhibits, and
financal statements, requiring no fewer
than 1,127 segments of data. Added to
this were approximately 5.000 words of
narrative deserintions and thousands of
calculations and hundreds of hours of
preparation time. :

.Small businesses must be relieved of
this unnecessary and . costly drain on

. their time and financial resources. Small

business men and women cannot aford
to spend the majority of thelr time com-
pleting forms, nor should they have to.
If this trend Is not reversed, many smalt
businesses will have to c¢lose thelr doors,
because they cannot overcome the des
mands imposed by the Federal Govern-
ment, We must not let this oceur, but we

-must do everything possible to stand

behind the smail businesses which are-so
valuable to our Natton's well-being,
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5. 295, the Regulatory Flexbility Act
of 1980, i an important step in reducing
this disproporticnate burden smali busl-
ness face. This legislation tailors regula-
tions to the size and capabilities of those
being regulated. Small business will no

*longer have to bear the brunt of uniform

rules snd regulations ereated by Pederal
agencies, T urge you to join me in sup-
porting this much-needed and valuable
legisiation. Thahk you.@
& Mr. BUTLER. Mr. Speaker, I rise In
aupport of the Regimlatory Flexibility Act
now pending before us. As the suthor of
the first small business impact bill, HR.
%734, in the §5th Congress, I am  ex-
tremely gratified to find thal my regu-
latory approach has now recelved such
widespread support shown in the unanl-
mous enactment of 8. 200 by the Senate.
I thank my Senate colleagues for their
eooperation with me and the other prin-
cipal House sponsors tn the process of
revising S. 289, The act we are voting on
today s consonant with the chjectives
of my orlginal bill and H.R. 4660 and
creates & viable consensus on those im-
portant issues covered by the legislation,
when I served on the Small Business
Committee, T was horrified at some of
the testimony presented before the com-
mittee by small businessmen regarding
some QGovernment regulations, and the
seeming lack of concern by Federal
egencies for the plight of the small busi-
nessman Jin complying with these regu-
lations, Examples sre numerous. Horror
stories over OSHA regulations are le-
gion, making OSHA a four-letter word
emong businessmen. )

The number and functions of (Govern-
ment regulatory egencles have expanded
at an alarming rate in the 1960's and
197¢s, and it is obvious that almost
every facet of business activity 1s subjJect
to one or more governmental sgencles
who have the power to inspect, review,
modify or reject the work of private in-
dustry; we are talking about regulstion
which affects nearly every aspect of in-
dustry, commerce, agriculture, trade,
banking, and even private lfe, .

And this repulation comes fo us wi
an Incredible price tag for which the
consumer picks up the tab.

The cost of Government regulation In
1879 is estimated to run over $100 billion.
Of that amount, $4.8 billion will go to
operating costs of the agencies them-
selves but the cost of compliance with
regulation wi]l be over 20 times that.
This compliance cost 1s especlally alarm-
ing. considering it has doubled since
1974, and is five times its cost in 1870.
Regulatory agency staffs now number
80,000, or nearly triple their size In 1870.

The successful sma'l business in this
country s the personification of the ine
dividual spirit that has characterized the
achievements and accomplishments of
this Nation. We must do what we ¢an to
healt the decline of small business if we
are to preserve our free enterprise sys-

-tem. The purpose of well-conceived,
.mesningful regulations can still be ac-

complished and small businesses can atill
be protected if Government? agencies wiil
only take small business Into considera-
tion when they drafl regulations, This -
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act, In my opinlon, would help make
Covermment agencies cognizant of small
business, would help the agencies imple-
ment their statulory peals, and would
belp preserve small business n our
economy.

This legislation directs Federa] agen-
cies to consider lesg burdensome aler-
natives to regulations with significant
economic impact on & substantial num-
ber of small entitfes. The specific re-
quirement to analyze small business
needs and regulatory goals will wastly
improve the quality of rulemaking and
will benefit both soclely and the affected
entities.

Agencies will be required to prepare
and publish an initjal regulatory flexibil-
ity analysis for every proposed rile
meeting the impact criterion. This pre-
lminary analysis should generally ex-
plain the proposal’s goals, the expected
impact on smalf entities and the need for
the proposed rule. Such an analysis wili
slso Include s prelminary discussion of
significant less burdensome atiernatives.

Ageneles are invited to go beyond the
alternatives presently in use (such ss
multitiered regulations, reduced paper-
work and additional time for compHance
and adopt novative approaches for
regulatory flexibility, for example, the
EPA *“bubble” approach. Additiong] in-
novetive approaches are especinily desir-
able for the rutillment of statutory goals
with the minimum cost to the affected
entities and the public that would inevi-

fably bear a portion of the additional

cosls. .
Let me emphasize that this act does

not, in any way, comprise the statutory

misslon of the agencies. The sct simply
clarifies the authority of the agencles to
adopt flexible alternmatives. Where the
underlying statute does not specifically
preclude the considerstion of flexible
alternatives, Congress confirms the au~
thority of every agency to incorpotate
flexible alternatives in is promulgation
of rules.

- Y would like to add ¢that this sect slso
provides an excellent vehicle for agencies
to fulfil} their obligation under the 8mail
Business Act, other applicable Federal
laws and epplicable executive orders and
memoranda that direct federal agencies
to promote and protect the interests of
small business, There have been num-
erous instances of the use of regulatory
flexibiiity approaches to strengthen small
business’ ability to compete in the mar-
ketplace. The term “significant economic
impact” was deliberately used to convey
the Intent of Congress that apencies
would continue their practice of utilizing
the regulatory flexibility analysis frame-
work to develop rules that will benefit
small businesses directly, as well s re-
ducing the burdens on small businesses.

In other words, because the agencies
are required to ldentify all proposed rules
with signhificant economie lmpact,” both
edverse and positive, they will conse-
quently be eonsidering alternatives which
also promote the health and well-being
of small businesses. This benefit from

‘this legislation is particularly welcote

news at a time when vigorous smal} busi-
ness activity would go far toward re-
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ducing inflation ahd unemployment and
promoting the Nation's economie heslth,

After the receipt of commentis from
the affected small entities, from the Chief
Cnunsel for Advocacy, If any, snd from
otlier Interested parties, the agency shall
prepare and then publish a final regulz-
tory flexibility analysis. Such enalysis
sghall explain the basis for the adoption
of the final rule, and shall include dis-
cussion of the dgnificant flexible alterna-
tives.

The act does not require that an
agency adopt a rule establishing differ-
ing compliance standards. exemptions or
any other aliernative to the proposed
rule. It simply provides that the agency
must explain its rejection of any reason-
ghle aiternative rule which would have
been significantly less burdensome or
gignificantly more beneficial to small en-
tities. The act elso insures that agencics
which determine that the inclusion of
gmall entities poses a significant burden
to the small entities and i3 also of mini-
mal value to the realization of the statu-
tary goals will be certain to exempt fhose
gmal] entities from the scope of the 8nal
rule. :

This legislation also reccgnizes that
unforeseen events will occasionally pre-
clude timely compliance with the initial
and final regulatory fexibility analssis
reguirements (sections 603 and 604),
Under certain conditions, an agency Is
permitted to waive or delay the prepara-
tion and publication of the initial regula-

. tory flexibility analysis.

However, section 608(h) clearly pro-
vides that a fingl regulatory analysis
must be completed for every finaj rule.

Thus, even rules 1ssued in fAinal {pur~
suent to section 553(b) (3) (B) of title 5,
the “good cause” exception) withottl a
proposed rule published for comment wilt
be subject to a final reguiatory analysie

Although the provision for Judicial re-
view in &, 299 is less encompassing then
the review applicable in H.R. 4660, this
provision nevertheless insures that Gov-
ernment agencles will take geriously
their obligation to comply with this new
mandate. Current implementation of the
concept of regulatory fexibility varies
greatly among the agencies. The judicial
review provision iz designed to eliminate
undesirable interlocutory or purely pro-
cedural challenges fo rulemaking pro~
eeedings, but leave unimpalred the
present right under the Administrative
Procedure Act of review of the final rule.
Judicial review of the lack of or ade-
guacy of the regulatory Hexibility
analysis is permitied to the extent it is
relevant to a review of the validity of
the final rule. While the compliance of
an agency with respect to particular pro-
visions of this legislation is not subject to
independent judicial review, such met-
ters may he relevant to a determination
of the reasonableness of the final rule.

Thus, unlike the situation regarding
environmental Impact statements, the
failure to perform a regulatory analysis
would not be grounds for injunctive re-
Eef In advance of the issuance of the
final rule. However, the failure fo pers
form an analysis of a reasonable sditer-
native consistent with  the desired
regulatory goal may be adequate grounds
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for s delermination that the final rule
is unreasonable. Similarly, an agency’s
unreasonable determination not to per-

form & regulatory Bfexibility analysis’

may provide g basis for invalidation of
the final rule, but would not be m-ounds
for interlocutory relief.

The requirement of agenda publica.-
tion, section 602, and the public notifi-
cation requirements of section 609 wiil
go far toward assuring sdequate small
business participation in the formulation
of proposed rules with significant small
pusiness impact. For example, such a
provision could have prevented the re-
cent failure ef the Department of Energy
(DOE) to consider certain flexible alter-
natives in its recent proposal of appli-
anceé energy efficlency standards.
Because the advance mnotification re-
quirements were not in place, DOE overs
locked informing the affected small
business trade associations that the De-
partment was proposing to include &
testing requirement beyond that required
by the Federal Trade Corunission that
had been developed months earlier, By
DOE's own estimate, the new require-
ment would force sorne 65 percent of the
small appliance manufacturers put of
bhusiness.

Specifically v.rith regard to small
manufacturers of refrigeratars. freezers,
ranges/ovens, waber heaters and rcom
air conditioners, the Depariment indi-
cated that these manufacturers had &
0.0 percent chance of successfully finan-
cing compliance with the new require-
ment. - In its Economie Analysis, DOE
simply stated thaf Lhis wag “an accept=
able impact.”

Furthermore, compliance with the
provisions of seciion 803 requiring an
initial regulatory flexibility analysis
would have prevented DOE {rom fziling
to consider flexible alternatives at the
time of the proposal. The Department
did not consider the desirability of the
clternative of not imposing the addl-
tinnal burdensome testing requirements,
ror did it evaluate the impact of the pro-
posal-on competition in the industry.

‘When this act becornes efective, per-
haps the Department of Energy will, at
Tast, pay more attention to its statutory
mandate and Executive directives to
promote and protect smali businesses. I
the Department still entertains any
doubts regarding its authority to pro-
mulgate flexible alternatives under its

‘existing laws to aid small businesses and

to alleviate small business burdens, this
legislation resolves all stuch doubts and
directs DOE to consider and promuigate
such alternatives where appropriate.
Let me add a few words about the rola
of the Chief Counsel for Advocacy of
the U.8. Emall Business Administration.
Under Public Law 94-305, the Chief
Counsel for Advocacy is already regulred
to file reports with the President and the
Congress, This new law simply specifies
the content of one of those reports. The
Chief Counsel is already empowered
under Public Law 94-305 to compel
agency disclosure of the pertinent Infor-
mation reguired to perfarm these duties.
It is expected that the Chief Counsel for

-Advocacy’s monitoring efforts will insure

compliance with the new law and aid
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Federal agencles in developing effective
repulstory altermatives. The Office of
Advocacy should act as a catalyst for
innovative experimentation with regula~-
tory elternatives by the agencies. ‘

Thae legislation also provides that the
Chief Counsel for Advocacy be per
mitted to appesr as an amicus guriae
in any action in any U.8. court to re-
view a rule. He will present the views
of the smalli business community with
respect to the effect of & rile on small
businesses. This judicial role comple-
ments his current role as the primary
Federal regulatory watchdog for small
business ab the agency rulemaking stage.
Courts should profitably draw Irom the
considerable experience angd expertise of
the Chief Counsel In considering the une-
chartered waters of this regulatory re-
form. This provision provides an addl-
tional incentlve for agencles to comply
with the new legislation.

As the author of the first small busl-
ness impact bill, HR. 7739, I am éx-
tremely pleased to have played a part in
helping this regulatary flexibility legisla~
tion be enacted into Iaw. I am convinced
that this act will mark the most slgnifi-
cant legislative achlevement for small
business since the passage of the Small
Business Investment Act 22 years ago.@
€@ Mr. RUSSQ. Mr. Speaker, it Is with
extreme pleasure that I rise today to urge
the House to act favorably upon legisla«
tion which embodies the concept of regu-

latory fexibility for small business.

Through the majority of work done on
HR. 4660, I was the chairman of the
House Subcommittee on Special Small
Business Problems. Since that was the
case, T belleve it only approvriate that
for the record I state the history of this
concept.

James W, Morrison, who at the time
was on Senator Gavrorp NELSON's staff,
developed the concept of regulatory flex«?

ibility in Avegust 1977. Senator Nrp.-

soN, along with Senator Jonw CULVER,
Introduced the concept as a bill, 8. 1874,

I{ passed the Senate unanimously last

Congress.

Last Congress several regula.tory bllls
were introduced and referred to my'sub--
committee. The two primary bills were
HR. 713% and H.R. 10632.

HR. 7739 was introduced by Repre-
sentative M, Carpwert ButiEr of Vir-
ginia. The thrust of the bill was to force
Federal agencles to do Impact statements
on new regulations,

H.R. 10632 was introduced by Repre-
sentative Anpy Ineranp of Florida. The
purpose of this bill was to glve Federal
agencles flexibility in the lssuance 01'
Federal regulations, -

The concepts in these two bills were
merged and formed the basis for H.R.
4660. The Interest and hard work of the
raembers of the subcommittee were in-
strumental In the forging of our final
product. The subcommlttee also was for-

tunate to have had Mr. Morrison on

board as a consultant during our hearing
process for a period of 8 months.
Representative Anpy Jperanp, & meme-
ber of the subcommittee, became chaire
man upon my departure and has done
a most commendahle job of promoting

regulatory Sexibility. He has perservered
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and after endless meet.ings with various
parties, he has brought 45 today to the
brink of & new era in the relationship
between the Federal Government and
the smail business community. The Sen-
ate on August § passed 8, 299, thanks to
the diligent efforts of many people Sen-~
ators JouN CULVER, GAYLORD NELsON,
and Pavi Laxart deserve specia) praise.

8. 288 embodies the concept of our
own H.R. 4660, and in fact, lnproves
the bill in several areas. We need this
leglslation,

In poll sfter poll, growmg Federal
regulation and its accompanying paper-
work demands rank near the top and
often mre the No. 1 complaint of the
Nation’s small businessmen and women.
Qur Nation has a mixed economy. Publie
and private sectors necessarily interact.
The Federal Government, through some
regulation, attempts to bolster competi-
tion among businesses by laws designed
to eliminate restraint of trade. Con-
versely, certain businesg activities are
directly regulated by the Government.
In effect, this substitutes Government
decisicnmaking for the normal workings
of the marketplace, All types of Federal
regulation have grown so much in recent
years, that virtually every industry and
heusehold 1s now affected in often high-
ly visible ways. ‘ )
. ‘The time to act is at hand. We have
the vehicle before us. Let us pass 8. 299
and send the bill to the President.®
® Mr, BALDUS. Mr. Speaker, today is
& special day for the small business men
end women in this country, At last, we,
in Congress, are heeding| the pleas that
they have long made to us to reduce the
crush of Federal regulation that they
must face on a daily basis;

“This bill, S. 299, not only admits that

such g problein exists, it addresses that '

problem as well. If we pass this bill to-
day, in the future, Federal bureaucrats .
will have to understand, as well as be’
more sensitive tg, the impact of the regu-
lation they generate, and, we will all be
better off because of it,.

In the last Congress, s a Small Busi-
ness Subceommittee chairman, I strongly
and vigorously supported regulatory flex-
ibility in several different legislative pro-. -
posals. In this 96th Congress, 8. 299 is
the culmination of a long search for suba
stantive regulatory fexibility for the

small business community, T am especial~ .

1y pleased that this bill also recognizes

-that small organizations and small gov-

ernments] j‘urisdlctions are a.lso in need
of the same relief.

The primary sponsors of H.R. 4660—
Representatives Anpy IReranp, Marry
Russo and M. CALDWELL anzn, should

be highly commended for their perse-
verance in this fleld. President Carter,
who earlier issued an Executive order
calling for regulatory fHexibility, should
also be thanked for his assistance, and
it 18 my hope that he wﬂl sign this bil
as soon as possible.

Bmall business makes‘ a tremendous
contribution to our Nation's economy.
Small business, as deflned by the Small
Business Administration, constitutes over
13 million. businesses, comprises about
97 percent of all U.S. businesseg, and ac-
counts for more than one-half of all pri-
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vate employment in this country. Small
business also accounts for 43 percent of
business output, and one-third. of the
gross national product. Small businesses
account for nearly all of the major in-

- povations and inventions that move our

technology ahead, as they have since
World War II, and small business in-
creases employment by about 4 percent
per year as compared to the fortune 500
companies which increase it only about
0.07 percent per year. In terms of eco-
nomic growth, the record of small busi-
ness is about twice that of the fortune
500 companies, again, by percent.

For all of these vital contributions
gmall business makes to our economy and
the American way of life Itself. small
business asks very little from us in re-
turn. The small business community is
one of entrepreneurs that have made it
on their own, snd believe that they can
continue to make it on their own, main-
taining their exceptional record of
achievement, if they are not unduly in-
terfered with hy Government, The Fed-
eral help that these 12 million small busi-
nesses do receive each year Is in the form
of 270,000 loans from the Small Business
Administration, but the recipients of
these loans promise to return the money
to the Government, with interest, and
on time.

The clearest and most fervent request
of these independent, small businessmen
and women to the Federal Government
is one which distinguishes them from
the other special interest groups the Fed-
eral Government deals with. In exchange
for their substantial contributions to our

Nation's economy, they ask not for a

handout, but only that the Government
stop unreasonably regulating the envi-

" ronment in which they must function.

While the Government will always re-
quire a certain amount of information
from business and while some regula-
tion of industry may be Inevitable. it
should and can be sccomplished in a
reasonable and an equitable manner. It

- is clear that as it now stands, the amount

of Government regulation has grown io
self-defeating proportions which is de-
teterious to small business’ very exist-
ance. :

Mr. Bpeaker, 8. 299 is a major first
step In completing the task of reducing
the regulation which stifles small busi-
nesses in g time when we need small
businesses more than ever,

I urge the House to pass this bill.®
@ Mr. RATCHFORD. Mr. Bpeaker, I
weicome the opportunity to take a mo-
ment today to voice my support for 5.
299, the Regulatory Flexibility Act.

My colleagues in the House have all

- become more conscious of the burdens
which Federal regulations place on busi- -
‘ness and industry, and of the heavy re-

sponsibility which rests with the Con-
gress to insure that regulations are
neither excessive nor unnecessary. The

“regulatory process poses particularly

large burdens for small businesses, which
have neither the capaciiy nor the re-
sources to challenge or to comply with
Federal rules and regulations. It is this
concern for the plight of the small busi«
nessman to which §. 209 is addressed.
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Every week, when I return to Con-
necticut’'s 5th District, I hear the frus-
tration of small businessmen who are
being increasingly overwhelmed by the
burdens of Federal regulation. The White
House Conference on Bmall Business
which was convened this January re-
affirmed this message, and among the
conference recommendations given the
highest priority were calls for the estab-
lishment of greater regulatory flexibility
with regard to small business. The White
House Conference on Small Business re~
minded us all that we cannot treat large
corporations and small firms as though
they were identical, and the legislation
before us today reflects the extent to
which Congress has heard and respond-
ed to that important message.

The Regulatory Fiexibility Act will
take some crucial first steps in recog-
nizing the special needs of small busi-
ness, The legislation requires Federal
agencies to analyze the likely impact of
their regulations on small, privately own»
ed businesses and other concerns. The
bill also requires each agency to publish
semiannual lsts of rules it anticipates
issuing which are likely to have a seri-
ous economic impact on small businesses
and other concerns. Finally, provisions
of 8. 259 are designed {0 encourage small
businesses to participate more fully in
the Federal regulatory process.

The above provisions are significant,
in ¢hat they represent the beginning of
8 growing awareness that regulations
must be sensitive to the situation of small
businessmen while protecting the public
interest. In addition to these advances
in the development of new Federal reg-

ulation, 8. 299 also sddresses prob-.

lems in existing Federal regulations
by requiring agencles to review all
new and existing rules within 10 years.
I have long supported the concept
of “sunset” legislation which would man-
date a periodic review of Federal pro-
grams to essess their effectiveness, and
I strongly applaud the use of this type
of mechanism in the Regulatory Fiexi-
bility Act to protect small husiness from
excess in existing regulations.

Mr. Speaker, I have little doubt that
this landmark legislation for regutatory
flexibility with regard to small businesses
will receive overwhelming approval by
my colieagues in the House, The need for
greater sensitivity in applying regula-
tions to small businesses is all too appar«
ent, and the merits of this legislation are
equally clear. I simply wish to register
my strong support for the Regulatory
Flexibility Act, and to express my deep
hope that this legislation represents the
beginning of an honest effort in Congress
to shape & regulatory process which
serves the public interest while remain.
ing manageable for the small business-
men who have contributed so much to
our Nation's strength and prosperity.@
© Mr. RODINO, Mr, Speaker, the Con-
gress, working with the administration,

“has been moving toward an extraordi-

niary record in regulatory reform. In the
last 3 years, we have passed major de-
regulation bills ecovering the airline,
trucking, and banking indusiries and we
are working on rallroads, communica-

tions, and a comprehensive overhaul of
the regulatory process.

The Regulatory Flexibility Act, which
the House {s considering today, is a vital
part of that program. It will help the
small businesses of our couniry and
thereby strengthen competition.

Too many Federal regulations and pa-
perwork requirements are written with
big companies {n mind, without consid-
ering the effect on small business. These
rules can have & disproportionate and
unfalr impact on small businesses, reduc-
ing their ability to compete. =

The Regulatory Flexibilily Act requires
all regulators to assess the impact of a
proposed rule or report on small orga-
nizations. When the impact is significant.
the agency must iconsider alternative ap-
proaches, such as requirements taflored
to the size of the organizations affected
and performance standards that give
more leeway on how to comply. The
creative approaches {o regulation in this
act will ease the burden on small busi-
ness without sacrificing our commitment
to protect the public's health and safety,

This act Is drafted to help small bust-
nesses deal with the regulatory process.
Many valid regulations are tled up in
vears of litigation, and small businesses
often cannot afford the legal costs to par-
ticipate. The judicial review standard in
this bill is carefully designed to avoid
needless litigation.

I want to commend the chairman of

our Bubcommittee on Administrative

Law and Governmental Relations, Mr.
DANIELSON; Mr, Harrts, the manager of
this bill, 8. 299, and all of my colleagues
who have supported the major deregula-
tion bills that we have passed in the 96th
Cengress. 8. 289 Is s very significant part
of the overall regulatory reform effort,
and I urge my colleagues to vote for it

-passage,
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Mr. HARRIS. Mr. Speaker, I want to
recognize all those who worked so hard
on this bill. The fact of the matter is that
this Is & geod bill. I think it is time that
we remove the tremendous burden of un-
necessary regulation upon the small
business comrnunity. I think they deserve
it; I think they need it; I think our econ-
omy will benefit from it.

Mr, Speaker, I urge the passage of this
bili and yield back the remainder of my
time,

Mr. REGQULA. Mr. Bpeaker, I yield
such time a5 he may consume to the gen-
tleman from New York (Mr. LENT),

(Mr. LENT asked and was given
permission to revise and extend his
remarks.)
® Mr. LENT, Mr. Speaker, T rise in sup-
port of 8. 299, the Small Business Regu-
latory Flexibility Act.

As a cosponsor of simllar Iegislation,
the Smaller Enterprise Regulatory Im-
provement Act (H.R, 4660), I am grati-
fied that leglslation requiring Federal
agencies to assess the small business Im-
pact of thelr regulation Is on the agenda
for_ final congressional action, This legis-
lation was unanimously psssed by the
Benate last month. Prompt and positive

action today can insure that this legisia-

tion is enacted without further delay.

' Seéapt(zmber 8, 1980 d

!
i
T.



ik,

September 8, 1980

Though T have long sought compre-
hensive improvements te administrative
rulemaking to alleviate unnecessary and
costly Federal regulation, I belleve ex-
peditious action oh behalf of small busi-
ness, small organizations, and small gov-
ernmental  jurisdictions—“small en-
tities"—is absolutely necessary.

Small organizations face special bur-
dens resulting from Federal regulation;
uniformly applled Federal regulations
often have a disproportionately greater
economic lmpact on small entities unable
to benefit from large-firm economlies of
scale, Overly burdensome Federal regti-
lations have adversely affected competi-
tion and created barriers to mnovation
and crealivity in many industries. Pa-
perwork such as reporting and record-
keeping requirements pose special hard-
ships on firms not having in-house
accounting and legal departments: too
often, compliance with such Pederal
regulatory requirements necessitstes
that costly outside assistance be
retained,

This legislation is designed to alleviate

his counterproductive situation by pro-

viding a measure of flexibility in the ap-
plication of the Federal rulemaking proc-
ess t0 small entities. Where necessary,
agencles are directed to Institute proce~
dures Including two-tiered rulemaking
and exemptions from all or part of some
rules to help reduce the disparate eco-
nomie impact of rules and regulations
on small entitles. By assuring that the
Small Business Administration i in-
formed of proposed agency rules liely to
have a significant economic impact on a
substantial number of small entities, this
legislation can increase small business
participation in the Federal rulemnaking
process—a process which for too long has
remained Isolated from the organizations
it most affects,

Along with calling for periodie review
of new and existing rules affecting small
entities, the bill also centains a provision
walving the requirement that a regula-
tory flexibility analysls be prepared im
those cases where & proposed regulation
has no significant economic efect on 2
substantial number of small businesses.

On balance, this legislation makes
sense and I urge my colleagites to suppord
passage of S. 289 so this legislation ean
be enacted into law without further
delay.@

The SPEAEER pro tempore. The ques-
tlon is on the motion offered by the gen-
tleman from Virginia (Mr. Hasns) that
the House suspend the rules and pass
the Senate bill, 5. 299,

The question was taken,

Mr. HUGHES. Mr. Speaker, T object to

- the vote on the ground that a quorum is

hot present and make the point of order

that a quorum is not present, -
The SPEAKER pro tempore. Evidently

& quorum is not present, -

" Pursuant to clause 3 of rule XXVIT,

tnd the Chair's prior announcement,

turther proceedings on this motian will
be postponed. -

The point of no quorum wil be con-~-

sideréd withdrawn,

GENERAL LEAVE

Mr. HARRIB. Mr. Speerker, I ask unan-

fmous consent thet all Members may
have 5§ legisiative days in which to revise
and extend thelr remerks on the Senate
bill, S. 288. )
" The SPEAKER pro tempore. {s there
objection to the requesi of the gentle-
man from Virginia? .

There was no objection,

NATIONAL AQUACULTURE ACT

Mr. BREAUX, Mr, Speaker, I move ta
suspend the rules and pass the bill (H.R.
20) to provide for the development of
aquacuiture in the United States, and
for other purposes, as amended.

The Clerk read as follows:

HR. 20

Be it endcted by the Senate and House of
Representatives of the United States of
America in Copgrem essembled, That this
Act may be cited a8 the “National Aquecule
ture Act of 1080".

FINTUWGS, PORFOOE, AT POLICY

Sec. 2. (a) Pmbavcs.—Congress finds tha
following:

(1) The harvest of certain spedes of fish
and shellfish exceeds levels of optimum sus-
tainable yield, thereby making ¥t more diffi-
cult to meet the increasing demand for
aquatic foed.

{2) To sztisfy the domestic market for
aquatic food, the Unitted States Imports more
than EO per centumn of 1ts 8sh and shellfish,
but this dependence on imports adversely
affects the national balance of payments and
contributes to the uncertainty af supplies.

{3) Although sguaculture curreatly con-
tributes epproximately 10 per centum of
world seatood on, less then 8 per
centum of current Unlted States seafcod
production results from eaguaculture, Do-
mestle aquaculture production, theecfore,
has the potential for significant growth.

(4) Agscultural production of aq
plants can previde sources of food, industrial
materlals, pharmaseutionls, and energy, gned
can asslst In the ocontrad snd ebatement of
pollution.

{6) The rehahilitatian snd echancement
of Bsh and shelfish resources are desirshle
applicatiors of agquecultural techrology—

(8) The principal responeibility for the de
velppment af squaculture in the Ubitegd
States muat rest with the private sectat.

(7) Desplte its potential, the development
of aquaculture kn the United States has been
inhlbited by many economie, legal, and pro-
duction factors, such as tnadequate credit,
diffused legel jurlsdiction, the lack of man-
agement information, and the lack of relabla
suppliea of seed stock.

{8) Many areas of the United States are
sultable for aquaculture, hut are subjeot 1o
land-use or water-use management policles
that do not adequately consider the poten-

tial for aqueculture and may inhibit the de-

velopment of aguaculture.
{(b) Purrosz.—It is the purpoas of this
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Act to promote aguaculture in the United

States by—
{1) declaring » national aguaculture

pollcy; :
(2) establishing tnd implementing & no~

tional aguaculture development plan; end .

{3) encouraging aquaculture sctivities and
programs in both the prublic aad privete sec-
tors of the economy; -

that wil result in incrensad agquscultural ©

production, the coordineation of domestic
aquacultural oforts. the cousorvetion amd

H847%

enhancetnent of pguatic resources, the cre-
atton of new industries and job opportuni-
ties, and other natlonsl benesdits, -

(¢} Ponicr.-—Congress declarea that agua-
culture hias the potentisl for augmenting ex-
isting commercial and recreations] ficheries
and for producing other renewable resources,
thereby assisting the United States in meeg-
ing its future food needs and contributing
te the solution of world resource problems.
It is, therefore, in the national haterest, snd
it is the nationael policy, to encourage the
develepment of aquaculture in the TUnited
Otates.

DEFINITIONS

Sec. 3 As used in this | Act, unless tha
context otherwise requires—

(1) The termn “aguaculture” means the
propaganda and rearing of aguatic specles In
controlled or selected environments, includ-
ing, but not Hmited 1o, occean ranching (ex-
cept private ccean ranching of Pacific galmon
for profit in those Stoles where such rench-
ing 1s prohibited by law). |

(2} The term “agquaculture facllity™ means
any land, structure, or other appurtenancs
that is used for aguaculture and ls located
in any State, Such term includes, but is Dot :
limited to, any laboratory, hatchery, rearing
pond, racewsy, pen, Incubator, or other
equipment used ln equaculture.

(3} The term “aquatic spécles” means any
species of finflsh, mollusk, crustacenn, o
other aquatic invertebrate, amphlblan, rep-
tile, or equatic plant. i

{4) The term “‘coordlnating group™ means
the Interagency aquaciulture coordinating
group established by sectich 8,

(5) The term “person™ means any indi«
vidual who 15 & citizen or natlonal of the
United States or of any State, any Indian
tribe, any Iostitutton of higher educatton,
and any corporation, partnership, assoctation
or other entity (including, but not lmited
to, any commmunity development coOrpora-
tion, producer cooperative, or fishermen's co=
operative) organlzed or existing under the
lawd of ;any State. :

{8) The term “Plan” mesns the Natlonal
Aquaculture Development Plan required to
be established under section 4.

{7) The term “Secretaries’ means the Bece
retary of Agriculture, the Becretary of Com-
merce, and the Becretary of the Interilar,

{8) The term "State” means sny of tha
several States, the District of Columbia, the
Commonwealth of Puerio  Rico, Ameriean
Samoa, the Virgin Islands of the United
States, Guam, the Commonwealth of the
Northernm Mbarlana Istands,. and the Trust
Territory of the Pacific Islands, or any other
terrilory or possesston of the United States.

NATIONAL AQUACULTURE DEVELOPMENT PLAN

SEc. 4. (a) Iv OENERAL—(]1) Within ¢ight=
een roonths alter the date of the enactment
af this Act, the Secretaries shall establish
the National Agquaciiture Development Flan,

{2) In developing the Plan, and revislons
thereto under subsection (d), beginning not
later then siz months after the date of en-
actment of this Act, the Becretaries shsil
consult with other appropriste Federal of-
cers, States, -reglonal fshery meanagement
counells established under section 302 of the
Fishery Conservation snd Management Act
of 197¢ {16 U.B.C. 1852}, and representatives
of the aqueculture Industry. In sddttion, the
Secretaries shell give interested persons snd
organlzationa an opportunity 0 somment
during the development of the Plan.

- {3) If the Secretaries deemi it to be appro-
priate, they may eftablish, and sppoint the
members of, an advisory committes to aasist
in the Inftial development of the Plan, Indl.
viduals appolnted to the advisory committes
shall be knowledgeable or experienced in
the principl es and practices of squaculture, .
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The House amendment to S, 1625.is0fa
tecknical nature and malkes no substan-
tive change. I urge my ¢olleagues 1y con-
cur :n the amendment. #

The PRESIDING OFFICER. TT ¢ ques-
ticy is on agreeing to the mdtion 10
CoL.ouUr.

The motion was agreen to.

Vr, TALMADGE. Mr. President, I
move to reconsider the vole by which the
motion was agreed to.

e, HELMS, Mr, President, T move to
lay that motion on the table. )

The metion to lay on the table was
agreed to.

Mr. TAILMADGE, Mr. President, Isug-
gest Lthe xhsence of a quorum, :

The PRESIDING OTFFICER. The clerk
will call the roll.

The assistant leglslative clerk pro-
ceeded to call the roil.

Mr. ROBERT C. BYRD. Mr, President,
I ask unarimoeous consent that the order
£or the guorum call be rescinded.

pt

The FP.ESIDING OFFICER (Mr,
Boaex), Without objection, it is so
urdercd,

RCUTINE MORNING BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that there be
a period for the transsction of routine
rorning business not to extend beyond
1% hours and that Senators may speak
thercin,

The PRESIDING OFFICER. Without
objertion, it is 50 ordered.

ORDER OF PROCEDURE

Mr. ROBERT C. BYRIDD. Mr. President,
today I 2m making my 22d specch on a
subject of the United States Senate, ¥
wili relinglish the floor gt any time any
Senator wishes to speak and I will be
glad to ul.0 relinguish the floor to ac-
compiish tl.e transaction of any business,
AL the mome.:, there 18 none that is
cleared, but it may be that sorhe busi-
ness may be cleared before the day is
- over. It is also possible that some busi-

ness can be cleared for tomorrow and

the remaining days of the week. But for
" now there is nothing but waiting to be
done,

In the event I do yield the floor to
anoiher Senator or for the purpose of
suggesting the absence 61 o gquorum be-
Tors completing my statement, Mr. Pres-

" ident. 1 ask unanimoys consent that my
statement may not show an interruption
in tha Recorp and that it appear today

. Just before the statement of the pro-
gram for fomorrow and the motion to

| recess. ,

The PRESIDING OFFICER. Without
objection, it is 50 ordered.

(The remarks of Mr. RoserT C. BYad
-ab this point on the United States Sen-
ate zre printed later.in the Rxcorp, by
unanimous consent.) .

EXECUTIVE SESSION

. Mr. ROBERT C. BYRD. Mr. President,
T'ask unanimous consent that the Seri-
ate go into executive session for not to
exceed 1 minute to consider the nomina-
tion of Barbara 8. Thomas of New York
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to be a member of the Securities and
Exchange Commission.

Mr., BAKER. Mr. President, reserving
the right to object, and T will not object,
the purpose of the reservation is to pro-
vide an opportunity to advise the ma-
jority leader that the nomination of Bar-
hara, 8. Thomas s cleared cn our Ex-
ecutive Calendar and we have no ohjec-
tlon to the consideration and confirma-
tion. i

The PRESIDING OFFICER. Without
objection, it is so ordered. The nomina-
tien will be stated.

SECURITIES AND EXCHANGE
COMMISSION

The legislative clerk read the nomina-
tion of Barbara S. Thomas, of New York,
to be'a member of the Securities and Ex-
change Commission.

The PRESIDING OFFICER, Without

objection, the nomination is considered

and confirmed.

Mr. ROBERT C. BYRD. Mr. President,
I move to reconsider the vote by which
the nominee was confirmed,

Mr. BAKER. I move {0 lay that mo~

tion on the table, :

The motion {o iay on the table was
agreed to. L A E

Mr. ROBERT C. BYRD. Mr. President,
T ask unanimous consent that the Presi-
dent of the United States be immediately
notified of the confirmation of the nom-
ination.

. The PRESIDING OFFICER. Withou$

objection, it is 50 ordered.

LEGISLATIVE SESSION

Mr, ROBERT C. BYRD, Mr, President,

I ask unanimous consent that the Sen-
ate return to legislative session.

The PRESIDING OFFICER, Without
objection it is so ordered.

SENATE CONCURRENT RESOLU-
TION 121-—-TO CORRECT THE EN-
" ROLLMENT OF 8. 29%

Mr. ROBERT C. BYRD. Mr. President,
on behalf of Mr. Baker and myself, we
send a concurrent resolution to the desk
to make a technical correction in 8. 299
and I ask for its immediate considera-

tion.

The PRESIDING OFFICER. The clerk
will state the concurrent resolution. -
The legislative clerk read as follows:

. Senate concurrent resolution (8. Con, Res,
121} to correct the enrollment of 3. 294,

The Secretary of the Senate s instructed
that In the enrollment of S, 209 the follow-
ing change shall be made: -

In sectlon 608(b), {n Heu of the.word “An”
insert the following: “Except s provided tn
sectlon 605(b),an...” '

The PRESIDING OFFICER. Without
objection, the resolution is considered
and agreedfo. . . ' )
. Mr. ROBERT C. XYRD, Mr. President,

T move to reconsidv: the vote by which

the resolution was v ;reed to. .
- Mr, BAKER. I mcve to'lay that motion

" on the table. .

The motion to

iny on the table was
agreed to. .

September 8, 1980

INFANT FORMULA ACT OF 1980

Mr. ROBERT C. BYRD. Mr, President,
I zsk unanimous consent {hat the Senate
‘proceed to the consideration of Calendar
‘Order No. 999, 8. 2490, the Infant For-
maula Act of 1980,

Mr, BAKER, Mr, President, reserving
the right to object, ahd I shall not, the
reservation is for the purpose of advising
the majority leader that Calendar Order
No. 999 is cleared on our calendar, and
we have no objection to its considern-
tion and passage.

Mr. ROBERT C. BYRD, Mr. President,
Ithank the majority leader. :

The PRESIDING OFPFICER. The bill
will be stated by title.

The assistant legislative clerk read as
follows:

A bill 1S, 2490) to provide certaln reguires
ments for infant formula, and for other
Purposes.

There belng no objection, the Senate
proceeded to consider the bill which had
been reported from the Comimittee on
Labor and Muman Resources with -an
amendment to strike all after the enact-

“ing clause and insert the following:

.; That this Acs may be clted as the "Infant

Formula Act of 1980, : :
Brc. 2. Chapter IV of the Federal Food,

Drug, and Cosmetic Act ls amended by adds

ing after section 411 the following new

section: ' ’

"REQUIREMENTS FOR INFANT FORMULAS

“Sec. 412, {a) (1) An Infant formula shall
be deecmed to be pduttergted 11—

“{A) such infant formula toes not pro-
vide nutrients ay required by this section:

“{B) such Infant formula does not meet
the quality factor requirements preseribed
by the Secretary under this section; or

“(C) the processing of such Infant for-
muln I8 not in complinnce with the quality
control requirements preseribed by the Sce-
retary under this section.

"(2).The Secretary may by reguintion—

(&) revise the list of nutrients provided
under subsectlon (gy;

“(B) revise the required level for auy such
nutrients;

"(C} establish requirements for quality
factors for such nutrlents; and

“{D) establish the quality contrel Pro-
cedures as the Secretary determines necese.
sary to assure that an Infant formula pro-
vides nutrlents in accordance with this
section and establish regulrements respect-
ing the retention of.records of procecures
required under this clause {Including main-
taining necessary nutrient testing records).
Quality contrel procedures preseribed hy the
Secretary shall include the periodle testing
of infant fermula to determine. whether such
Infant formula Is in complianee wlth this
sectlon,

“(b) (1) .On the 90th day after the date of
the enaciment of thls section, and on cach
90th day thereafter, a manufacturer of in-
fant formula shall notify the Sccretary that
each Infant formula manufactured by such
manufacturer provige the nutrients required

-under subsectlon (g). Such notification re- '
auirement shall expire upon the effective

date of regulations relating to qualify con= .
trol procedures prescribed by the Secretary
under suhsection (a) (2y(D). L

“{2) Not later than the goth day before the .
first processing of any Infrni formula for )
commercial or charitable distribution for’
hAuman copsumption, the manufacturer shall
notify the Secretary whether— '

“{A) such Infant formula provides nutri-
ents in accordance with this scction and
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EMALL BUSINESS REGULATORY
FLEXIBILITY ACT

The SPEAKER pro tempore. The un-
fifrished business is on the question of
suspending the rules and passing 'the
Senate bill, S. 209,

The Clerk read the title of the Scnate
hill.

The SPEAKER pro tempore. The
guestion is on thie motion offered by the
gentlemian from Virginia (Mr. HARRYS)
that the Heouse suspend the rules and
pass the Senate hill, S, 290,

The guestion was laken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the hill
was passed.

A motion to reconsider was laid on
the table.

INSTRUCTING SECRETARY OF SEN-
ATE TO MAKE CHANGE IN EN-
ROLLMENT OF 5. 269

Ir. DANIELSON. Mr. Speaker, 1 ask
unanimous consent to take from the
Speaker's table the Senate concurrent
resélution (S, Con. Res. 121) instructing
the Secretary of the Senate to make a
change in the enrollmént of S. 289, and
ask for its immediate consideration in
the House.

The Clerk read the title of the Senate
concurrent resolution.

The SPEAKER pro tempore, Is there
objection to the request of the gentleman
from California?

Mr. LEVITAS, Mr. Speaker, reserving

the right to objeci, would the gentleman
from California (Mr. DaNIELSON) ex-
plain what this does.

Mr., DANIELSCON. Mr. Speaker, will
the gentleman yield?

Mr, LEVITAS, I yicld to the gentleman
from Califernia,

Mr. DANIELSON. I will be pleased to

©oexplain. v

This is simply to make a correction in
the ernroliment of the bill as it Ieft the
cther body, and it follows upon the pass-
age of 5. 209 here 'in order that both
Houses concur in correcting the enroll-
ment of the bill. It does not make an
amendment in substance, It crosa-refer-
ences fwo sections of the bill.

Mr. LEVITAS., Mr, Speaker, I with-
draw my reservation of objection.

The GPEAKER pro tempore. Is there
objection to the request of the gentleman
{from California (Mr. DANIELSON) ?

There was 1o ghjection.

The Clerk read the Senate concurrent
resolution, as follows:

8. Cow. REs, 121

Resolved Ly the Senate {the House of
Representalives concurring), The Secretary
of the Senate is instructed that in the en-
rollment of 8. 299 the following change shall
be made: In secllon-808(b), in licu of the
word “An" insert the following: “Except as
provided in eection 605(b), an . ."."

The Senafe concurrent resolution was’

concurred in.

A motxon fo reconsider was Iaid on the
l:able

CONGRESSI:

APPOINT!ENT OF CONFEREES ON
HR. 43'1, RECREATIONAL BOAT-
ING S£2TY AND FACILITIES IM-
PROVEMENT ACT OF 1979

Mr, BTAGGI. Mr. Speaker, I ask unan-
imous consent to take from thie Speaker's
tabie the bill (F.R. 4310) to amend the
TFederal Boat Safety Act of 1971 to im-
prove recreational boating safely and
«facilities through the development, ad-
ministration, and financing of a national
recreational boating safety and facilities
improvement program, and for other
purposes, withh a Senate amendment
thereto, disagree to the Senate amend-
ment, and agree to a conference with the
Senate thereon.

The Clerk read the title of the bill.

The SPEAKER pro tempore. Is there
objection to the request of the gentieman
from New York? The Chair hears none,
without cbjection, appoints the follow-
ing conferees: Messrs, ASHLEY, MURPHY
of New York, Biracoi, OBERSTAR, HUGHES,
ULLMAN, ROSTENKOWSKI, VANIK, CORMAN,
McCrLoskEy, PRITCEARD, Evans of Dela-
ware, ConaeLg, and Duncar of Tennessee,

There wias no objection.

»

RAIL ACT OF 1980

Mr. FLORIO. Mr. Speaker, Immove that
the House resolve itself into the Commit~
tee of the Whole House on the State of
the Union for the further consideration
of the hill (HR. 7235) to reform the
economic regulation of railroads, and for
other purposes.

The SPEAKER. pro temypore, The ques-
tion is on the moticn offered by the gen~
tleman from New Jersey,

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itsclf
into the Committee of the Whole Howwe
on the State of Lhe Union for the further
consideraticn of the bill, H.R. 7235, with
Mr, AuCoz in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose on Friday, Septem-
ber 5, 1980, title IIT was open for amend-
ment at any point, Pending was z&n
amendment -offered by the gentleman
from West Virginia (Mr. STAcGERS).

The Chalr recognizes the gentleman
from West Virginia (Mr. STAcceas).

Mr. STAGGERS. Mr, Chairman, I ask
unanimous consent to be allowed to pro-
ceed for 10 minutes, }

The CHAIRMAN., Is there objection to
the request of the gentleman from West
Virginia?

There was ho objection.

Mr, STAGGERS. Mr. Chairman, X
take one moment to say o cne of my
colieagues, the gentleman from Florida
(Mr, Giesons) that Y am very sorry
shout the remarks I made to the gentle-
man the other day concerning this bill,
I was misinformed about the gentle-
man's intentions and what he was trying

© to do.

The gentlem;fn from Flofida, SAT}l
Gzeeons, is one of the real gentlemen
of this House, one who has served his

" Nation well, who has been a geod friend
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and a great American, and I am &
that whitever he decides to do will .’
for the right, &s he sees it, I believe thay
his c¢onstituents were wise in sencing-.
him here, and certainly I hope that they
will send him back as he deserves to be
reclected to the HMcouse,

Mr, Chairman, I rise i support of my
amendment, an amendment that has
been carefully crafted since I1I.R. 7235°
was last on the House floor in July. M.
RanaLL and Mr, Lez are also ¢osponsors
of this compromise—they have worked
diligently to turn cut a bill that is snp-
ported by zroups as diverse as the AFL-.
CIO and the American Farm Burcau,
I belicve thisi canpromise deserves the
support of each and every Member of
the House who is concerned about ihe
deterforating condition of our Natmns
rail system.

What we have attempted to do in this
amendment is give the railronds the
flexibility to price *ransportation serv-
fces according 1o the marketplace, up to
a certain threshold level. Qver that
threshold level, the ICC retains jurisdic-
tion over rates. he amendment gradu-
ally lilts thatithreshold level over a pe-.
riod of 4 yenr. Bub the threshold never
rises above 180inc.cetb ot variable cost,
Simitarly, we have provided a zone of

 Ireedom for railroads to raise rates withi-

out the fear eof h:ving such inereases
suspended or investigated unless the rate
i5 20 percentage poirts above the thresh-
old. I emmphasize that these are indeed
praclusl, orderly forms of pricing flexi-
bility that will not bring chaos to sail
shippers. ;

Qther pmvxszom of the compromise
are also significantly improved. The sur-
charge proposal permits a raiiroad to
recover its costs expended in mal{ing 11
particular moyement, bub provides j:-
tection for short-line rrulreads ‘and ath-
pers, Members from agricultural Stoates
have impressed upon us the need to re-
peal demand-gensivive rates and the need
for a shipper'sneeds hoard to address the
continuing concerns of rail . shippors,
This we have done, Intrastate rail move-
ments rates will continue to be regulrted
by State regulatory agenecies wilhh uni-
formity and consistency. Provisions arc
included in the compromise that provude
transaction assistance for lines of the
Rock Island and the Milawaukee Riil-
roads that have heen sbancdoned and for
which there are >irchasers and ‘he
necessary legal protections for the Rock
Island Failroad to nermit the bencits
we enucied in the Rocg Island Transition
Act to flow without further delay.
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I 'weould just like to miention & few of
the cospongors of this bilt, the ones who
are for it now:

The Americin Farim Bureau suppeorts
this compromise.

The United Mine Workers.

The Ralhoad Laber Exccutives Asso-
ciation.

The. Brotherhood of Railway and Axr-
line Clerks. RS
The American Short Line Railroad
‘Association. ‘ .o






