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FOB
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Free on board
Federal Property and Administrative Services Act
Federal Procurement Regulations
Federal Property Management Regulations
Federal Supply Classification
Federal Stock Group
Federal Stock Number
Federal Supply Service
General Accounting Office
Government bill of lading
Government Printing Office
General Schedule
General Services Administration
Government Transportation Request
Inventory Control Point
Internal Revenue Service
Military Airlift Command
Military Standard Contract Administration Procedures
Military Standard Transportation and Movement Procedures
Military Supply and Transportation Evaluation Procedures
Military Standard Transaction Reporting and Accounting Procedures
Military Standard Requisitioning and Issue Procedures
Management Information System
Mechanization of Contract Administration Services
Mechanization of Warehousing and Shipment Processing
Military Sealift Command
Military Traffic Management and Terminal Service
Naval Air Development Center
National Aeronautics and Space Administration
National Bureau of Standards
National Oceanic and Atmospheric Administration
Not Stock Listed
Original equipment manufacturer
Office of Management and Budget
Office of the Secretary of Defense
Public Health Service
Regional term contract
Strategic Air Command
Standard Automated Materiel Management System
Standard Industrial Classification
Sealift Procurement and National Security
Tennessee Valley Authority
United States Air Force
United States Air Force, Europe
United States Army, Pacific
United States Code
Department of Agriculture
U.S. Postal Service
Veterans Administration
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CHAPTER 1

Introduction

Nine percent of Federal procurement funds
in fiscal 1972 was used for construction of vari
ous civil and public works and military facili
ties. Our review of construction procurement
was initiated through study groups on Archi
tect-Engineer Services and Construction.
These groups recommended numerous changes
in agency practices. We suggest that the agen
cies consider the detailed matters covered by
the study groups and reflected in their reports.

In addition to direct procurement of con
struction, the Government also supports
construction through grants to State and local
governments, educational institutions, and
other grantees. Construction accomplished
through grant programs usually requires the
addition of grantee funds. The individual
grantees procure and administer these con
struction programs under their own proce
dures. under procedures promulgated by the
grantor agency, or under a mixture of Federal
and individual procedures. We did hot study
the procurement of construction by grantees.
The general topic of grants is covered in Part F.

The seasonally adjusted annual rate of total
new construction put in place in the first quar
ter of 1972 was $121.8 billion,' 11 percent of
the estimated 1972 Gross National Product.'
Of the estimated 870,000 construction contrac
tors in the United States, only 1,200 (about
one-tenth of 1 percent) employ 100 or more
people.' From this data it is apparent that the
industry requires the integrated input of many
separate participants.

1 U.S. Department of Commerce, Report 030-72-7, Value of New
Construction Put in Place, Sept. 1972, p. 1 (July 1972 index).

2 Calculated by the Commission by comparing the $121.8 billion
with the Gross National Product shown in Special .4nalyses of the
United States Government, Fiscal Year 1973, table C-l. p. 34.

3 Statement of Roger Blough, Chairman. Construction Users Anti.
Inflation Roundtable, before the Joint Economic Committee on Jan.
29. 1971, Hearings, 92d Oonc., 1st sess .. pt. 2, p. 347.
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The Construction Contractor

In 1967, there were approximately 129,000
general building and heavy construction con
tractors in the United States.' In addition there
were nearly 240,000' specialty trade contrac
tors, who only handle that portion of work for
which they are specially suited, such as plumb,
ing, heating and air conditioning, painting and
decorating, masonry, roofing, carpentry, exca
vating and earthmoving, and iron and steel
erection.

The Architect-Engineer

Although the architect-engineer (A-E)
furnishes many types of services, the principal
one for which the Government contracts with
A-E firms is the preparation of the architec
tural and engineering designs, the final
construction plans, and the detailed technical
specifications on which construction contractors
can bid accurately and competitively.

The procurement of A-E services by the
Federal agencies is a very small part of over
all Federal procurement. Federal procurement
of these services in fiscal 1970 was about $140
million,' about 0.3 percent of the total direct
Federal procurement reported by agencies. The
dollar value of A-E services procured by the

4 "Selected Construction Industrfee-c-Surnmarv by Industry: 1967,"
Statistical Abstract of the United States, 1971, table 1089, ;po 661.

~ Ibid.
o Survey of Government ageneles by Study Group 13-B (Architect

Engineer Services). Military prime contract awards for A-E services
in fiscal 1972 amounted to over $200 million. DOD Military Prime
Contract Awards by Service Category and Federal Supply Classifi
co-tUm, fiscal years 1969. 1970, 1971, and 1972, Office of the Assistant
Secretary of Defense (Comptroller), Sept. 12, 1972, p. 4.
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Federal agencies is also a relatively small part
of the market for A-E services. In 1967, there
were 48,809 firms providing architectural, en
gineering, and land surveying services; annual
receipts for firms with a payroll totaled $4.2
billion.' However, the Covernment is the largest
single user of engineering and A-E services."
The Department of Defense awarded slightly
more than half of the 3,400 Federal A-E con
tracts in 1970. In calendar 1969, approximately
80 percent of these DOD contracts were for
$25,000 or less.'

Construction Craft Labor

Historically, construction workers have
tended to join together by craft, and there are
at least 17 national unions, 10,000 local unions,
and 535 building trade councils!' The promi
nent unions include bricklayers, carpenters,
laborers, electricians, operating engineers, ce
ment masons, iron workers, plumbers, pipe
fitters, and sheetmetal workers.

While there are separate unions for almost
every trade in the industry, the trades are
formed into a single orgauization-the Build
ing and Construction Trade Department, AFL
CIa. The Department of Labor reports
somewhat more than three-fifths of the con
struction workers in this industry were em
ployed by firms in which a majority were
covered by union-management agreements."
We estimate that about half of all construction
workers are nonunion.

Construction requires labor in different com
binations of occupational skills. Operating en
gineers, for example, are employed in great
numbers on large earthmoving projects and
road construction, while comparatively few
operating engineers are required in building
construction. Different crafts are needed at

7 "Architectural, -Engineering and Land Surveying Firms-Sum
mary by States; 1967," Statistical Abstract of the United States,
19'11, table 1093, n. 663.

S Letter from Richard D. Harza to the Comptroller General of
the United States, July 27. 1967. included in Appendix C of the
U.S. Congress, House, Hearing8 on H.R. 16448, gIst Oong., 2d eess.,
June 4, 1970, p. 94.

~ Commission Studies Program,
10 Note 3, 8upra, pp. 346-347.
11 U.S. Department of Labor, News Release USDL-71-312, "Re

sults of BLS Survey of Compensation of Workers Employed by
Construction Special Trade Contractors." p. 2.
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different times and in varying numbers on the
same construction project. Although the wage
scales for skilled crafts provide some of the
highest hourly wage rates amoug union work
ers, the median annual earnings of a full-time
construction worker were $7,650 per year for
1969." Some construction work is seasonal,
hazardous, and subject to extensive downtime
due to adverse weather, interruptions due to
labor disputes and other causes, and difficulty
in integrating and scheduling the work of
various crafts.

Federal Construction Procurement

For fiscal 1972, the amount of direct Federal
outlays for public works was estimated to be
$5.4 billion," most of it in the United States,
representing over 4 percent of all new
construction."

The Federal agencies that procure a signifi
cant amount of construction are shown in ta
ble 1, along with the estimated dollar outlays
and percentages of the total direct construction
for fiscal 1972.

For civilian agencies, the General Services
Administration-Public Buildings Service
(GSA-PBS) is the central procurement au
thority for the construction of all general-pur
pose public buildings. This includes site
acquisition, A-E services, and the overseeing
of design, construction, extension, and re
modeling of public buildings. During fiscal
1971, GSA-PBS processed $290,881,000 for
procurement of construction!'

The civilian agencies utilize the services of
GSA-PBS for general purpose building con
struction but may procure their own construc
tion for special purposes related to their basic
missions. For example, in the Federal Avia
tion Administration of the Department of
Transportation, construction procurement is
generally related to airport construction and

12 "Median Earnings of Civilians by Sex and by Occupation of
Longest Job: 1958 to 1969," Statiatico), Abstract of the United
States, 19'11, table 360, P. 229.

aaSpecUd Analyses of the United States Government, Fiscal Year
19'19, P. 256.

It Ibid. Grants and net lending for public works are estimated at
$7.3 billion. (Percentage calculated by the Commission.)

111 Letter from the General Services Administration to the Com.
mission, subject: GSA Procurement for fiscal 1971, Dec. 7, 1971.
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TABLE 1. DIRECT CONSTRUCTION

A..yency

Department of Defense: civil works Corps of Engineers-flood control,
navigation, and multiple purpose projects with power

Tennessee Valley Authority: power, water resources, and chemical fa-
cilities 3

Army: military
Navy: military
Air Force: military 4

Department of the Interior: Bureau of Reclamation
Postal Service: post office improvements and alterations 6

Department of Transportation: Federal Aviation Administration
Atomic Energy Commission: facilities
General Services Administration
Department of Agriculture: Forest Service: roads, research, recreational,

and protective facilities
Department of Defense: family housing
Veterans Administration: medical care facilities
Department of the Interior:

Bonneville Power Administration
Bureau of Indian Affairs
National Park Service

Department of Health, Education, and Welfare: Health
Services and Mental Health Administration

Department of Transportation: Coast Guard
National Aeronautics and Space Administration
Department of Defense: interserviee activities-construction, defense

agencies
Miscellaneous

Total civilian and defense public works direct construction
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Estimated fiscal 19'1tJ Percentage of total
outlays ($ miUions)' direct constructwn 2

$1,119 20.62

654 12.05
564 10.39
462 8.51
304 5.60
292 5.38
276 5.09
246 4.53
237 4.37
199 3.67

195 3.59
177 3.26
107 1.97

90 1.66
86 1.58
81 1.49

43 .79
43 .79
43 .79

16 .30
194 3.57

$5,428 100.00
--- ---

1 Special Analyses of the United States Government, Fiscal Year 19'19, Executive Office of the President, Office of Management and Bud-
get, pp. 260, 277, and 2,78.

2 Calculated by the Commission.
3 TV A does most of its construction with its own Personnel.
~ Construction performed by the Corps of Engineers and Naval Facilities Engineel'ing Command.
5 Construction performed by Corps of Engineers.

modification. In the Atomic Energy Commis
sion, construction procurement is generally re
lated to complex industrial-type facilities (for
example, the National Accelerator Laboratory).

In the Department of Defense, the Assistant
Secretary of Defense (Installations and Logis
tics) has responsibility for overall policy in
the areas of:

Military construction, including
Reserve forces facilities

Military family housing
Real estate and real property,

including general purpose space."

There are two primary design and construe
tion agents, the Army Corps of Engineers and
the Naval Facilities Engineering Command

16 U.S. Department of Defense, DOD Directive 5126.22, Assistant
SeCTetary of Defense (lnstaUations and Logistics), May 28, 1969.

(NAVFAC). With the exception of family
housing, for which the Air Force serves as both
the design and construction agent, most of the
design and construction of Air Force facilities
is handled by either the Corps or NAVFAC.

Although the military agencies have limited
internal capabilities to perform actual design
and construction, virtually all the design func
tions are performed by professional A-E firms
under contracts.

The Corps of Engineers is the principal con
struction agent for the Government in civil
works, river and harbor improvements, flood
control, hydroelectric power, and related pro
jects. The Corps has responsibility for con
struction of military facilities for the Army
and, in many areas, performs the same service
for the Navy and Air Force. It contracts for
design, construction, maintenance, and repair
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of buildings, structures, utilities, and public
and civil works on a worldwide basis and su
pervises the performance of such work. The
Corps of Engineers has 50 division and district
offices engaged in the procurement and admin
istration of civil engineering requirements."

NAVFAC is responsible for facilities design,
construction, maintenance, and repair; utili
ties; material support for public works; float
ingcranes, pontoon equipment, and fleet
moorings; fixed surface and subsurface ocean
structures; and construction, transportation,
and other heavy equipment."

The Construction Procurement Process

Most Federal construction contracts are
awarded through formal advertising on the
basis of sealed, competitive bids and "lump
sum" or "fixed-price" contracts.

Under this system, the general contractor
agrees to do the work for a fixed price. He as
sumes most of the risks, such as cost increases,
and any cost savings accrue to his account. The
general contractor usually contracts with sub
contractors for portions of the work, and in
many large or complex construction projects,
there are numerous subcontractors and sub
subcontractors.

Development of specific construction pro
grams for procurement by individual agencies
is a rather long, detailed, and complex process.
Functions and tasks developed from the basic
mission and responsibilities assigned to the
agency determine facility requirements. Facil
ities are not all authorized and funded as they
are identified by the agencies; therefore, indi
vidual facility projects must compete with one
another within an agency for priority and
funding.

An agency construction program is far from
static. It is subj ect to constant change during
both executive and legislative reviews. The
leadtime from facility requirement identifica
tion until completion of construction for a
large Federal project is five years or more.
The first two years are required for reviews by

Xi Natirmal SecU'rity Menagement-Proeurement, Washington, In·
dustrial College of the Armed Forces. 1968, p, 42.

lS Ibid., n- 49.
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the agency and by the Office of Management
and Budget for inclusion in the President's
budget, and for congressional authorization
and appropriation. The remaining three years
are required for design, construction, and ac
ceptance by the user. Some agencies shorten
this period by about one year by initiating
design prior to congressional authorization and
appropriation for a construction project.

The design of the project is accomplished by
in-house personnel of the agency, by architect
engineer contractor personnel, or frequently by
the A-E with participation by agency person
nel through reviews and preliminary efforts re
quired prior to selection of the A-E. Detailed
plans and specifications permit advance calcu
lation of the bill of materials, items of equip
ment, labor, and methods of construction
required, in order to develop the final estimate
of construction cost.

It is essential that the anticipated costs of
operation and maintenance of the facility be
closely scrutinized during this phase of the pro
curement as well as during the construction
phase. The cost of operating and maintaining
facilities is normally the major cost over their
life cycle, so cost adjustment in any of the pre
liminary phases may significantly affect the
overall costs. For example, severe limitations
in funds for design of a facility may restrict
the number of concepts considered and pre
clude exploration of alternatives which might
result in lower costs for construction, opera
tion, and maintenance. Unduly limiting con
struction costs may cause substitution of
marginal materials or systems, or possible
elimination by the agency of certain design
features which will increase future mainte
nance and operating costs many times over the
actual "savings" in construction costs.

Upon completion of design and preparation
of the final cost estimate, the agency formally
advertises the project for construction bids.
Wide competition and bidder interest are gen
erally sought. Thirty to 60 days are normally
allowed for bidding and bids are publicly
opened and announced. Bids generally must be
accompanied by a bid bond or cash deposit
amounting to 20 percent of the bid. Award is
made to the low, responsible, qualified bidder
following such pre-award surveys as may be
required to determine present workload of

~~it
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bidder, financial capability, performance on
previous work, and compliance with other
requirements.

Immediately after award of the contract, the
contractor normally submits performance and
payment bonds in the amounts of 100 percent
and 50 percent, respectively, of the contract
award price. Since the mechanics' lien laws are
not applicable to real property owned by the
United States, and in order to provide some fi
nancial protection to subcontractors, material
men, suppliers, and laborers, the Government
requires that a payment bond be posted by the
contractor for the protection of such persons.
In addition, it requires that a bond to guarantee
performance in a proper manner be posted for
protection of the Government to insure comple
tion of the work. Preconstruction conferences
usually are held to coordinate early require
ments such as shop drawings submittals,
concrete-mix designs, proposed construction
schedule, and other data which the contracting
officer requires to supervise, administer, and
inspect the work.

Post-award activity falls in the following
general categories:

• Scheduling and coordination of construc
tion site activity

• Inspection and quality assurance

• Administration and enforcement of con
tract provisions

• Business decisions and negotiation of
changes.

In all but the smallest contracts, monthly
progress payments are made based on work
actually completed and, in some cases, for ma
terial delivered to the site. The Government re
tains 10 percent of each progress payment
until satisfactory performance of one-half of
the work; retention may be continued if the con
tractor's performance is unsatisfactory. Fac
tory inspection of manufactured equipment to
be incorporated into the project is carried out
or certificates of compliance from the factory
accepted. Onsite work, materials, and equip
ment delivered to the site are also inspected for
compliance. Decisions on changed conditions or
conflicts in the specifications are made by the
contracting officer. The agency makes a pre
final inspection and develops "punch lists"

111

which identify the items of work left to be done
or which require correction. At this point, the
facility may be accepted conditionally and
beneficially occupied by the user. The amount
of retained funds is normally reduced to about
three times the value of the outstanding work.

Federal agencies follow one of two basic sets
of regulations in carrying out design and con
struction work by contract. The military serv
ices follow the Armed Services Procurement
Regulation (ASPR), and most other Federal
agencies follow the Federal Procurement Regu
lations (FPR). The individual agencies imple
ment these basic regulations with their own
instructions and regulations. Sometimes there
are differences in implementation. Most agen
cies use similar construction contract forms
such as Form 22, Instructions to Bidders, and
Form 23-A, General Provisions (Construction
Contract), and generally follow the same basic
procedures and philosophy of contract adminis
tration. There are some differences, however.
For example, warranties may vary from
agency to agency with the most stringent call
ing for consequential damages in the event of
failure. The warranty period is for one year,
but in some cases extends to one year beyond
either completion or correction of the last de
ficiency, whichever OCcurs last.

There are certain circumstances and situa
tions in which it may be more economical to
use different methods from the one outlined
above. Time does not always permit design and
construction to be accomplished in a sequen
tial and orderly manner.

Private industry in general makes wider use
of alternative techniques than does the Govern
ment. There are several reasons for this. There
is often a need in the private sector to exploit
a market or a situation quickly, which requires
the construction of a plant, office building, or
retail store on an expedited basis. In this situa
tion the cost of the particular facility may be
relatively unimportant compared to achieving
an operating date which will permit the
planned use of the facility and the associated
profits. Private industry rarely uses formal ad
vertising procedures and is not required to
offer all contractors an equal opportunity to par
ticipate in its work. Accordingly, private
industry enjoys much greater flexibility than
Government in procuring construction ser-
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vices. Industry frequently uses to advantage
such construction procedures as concurrent de
sign and construction and the use by the builder

._--------
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of the owner's outlined plans and specifications,
with the builder providing the detailed design,
material, and equipment.



~'~

CHAPTER 2

Architect-Engineer Services

In Part A, Chapter 9, we discuss the general
topic of procurement of professional services
by the Government. Most Federal construction
is based on design effort by architect-engineer
(A-E) firms under contract with the Govern
ment. The policies for selection and reimburse
ment of A-E firms have been matters of
contention for many years and are the subject
of recent legislation. Our conclusions and rec
ommendations related to A-E services, and a
dissenting position, are set forth in this chapter.

BACKGROUND

The design and engineering function is a
major phase of the construction procurement
cycle. In general, "architect-engineer services"
may include all professional services associated
with the research, design engineering, and
construction of facilities, such as feasibility
studies; planning; preparation of designs,
drawings, specifications, and cost estimates for
facilities; preliminary and master planning
studies; consultation; investigations; and
surveys.

The principal service for which the Federal
Government has a demand is the preparation
of final construction plans and detailed tech
nical specifications on which construction con
tractors can bid accurately and competitively.
In most Government A-E contracts the term
"architect-engineer services" has been inter
preted by the contracting agencies to mean
only the preparation of plans, drawings, de
signs, and specifications.'

• sservseee other than preliminary and final efforts of these kinds
made up a small portion of the $140 mlliion in A-E services con
tracted for by the Government in fiscal 1970. Our studies ecncen-

The Government made little use of private
A-E firms prior to 1939, when Congress en
acted the first of several statutes authorizing
the procurement of A"':E services from outside
sources. These statutes limited the total com
pensation-or "fee"-payable to A-Es under
Government contracts to six percent of con
struction costs.

Today the procurement of A-E services is
exempt from the requirements of formal ad
vertising for sealed bids, and Federal A-E con
tracts are, without exception, arrived at
through negotiation. The practice has been to
obtain price or fee proposals only from the
A-E firm selected for negotiation of a
contract.

The A-E has been characterized as a mem
ber of the Government team assigned the task
of procuring a completed, functioning facility
within specified budgetary and time limita
tions. The A-E is a part of the acquisition
process and his services are not an end in
themselves; rather, A-E services are a means
used by the Government for obtaining a needed
facility.

The A-E's overall objective should be an.
optimal design that will provide a facility
within the construction funds available, and
which satisfies aesthetic and functional re
quirements for the least total cost, including
both the initial construction cost and opera
tions and maintenance cost over the life ex
pectancy of the facility. Although the cost of
A-E services represents only a small part of
the total cost of a project, professional design
services have a profound effect on total cost of

trated on facility design effort. Federal procedures in contracting
for other A-E services should follow the procurement philosophies
discussed in this chapter and Chapter 9 of Part A to the fullest
extent feasible.
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the structure.' The best opportunity for in
creasing efficiency and effectiveness of a facil
ity and for minimizing life-cycle costs clearly
occurs during the initial planning and design
phases.

A-E services are usually purchased on the
basis of a negotiated, fixed, lump-sum fee. The
A-E's fee or total compensation consists of
salaries, payroll costs, general and administra
tive costs, overhead, other direct costs, and
profit. The A-E fee thus differs from the con
cept of fee as used in cost-plus-fee contracts,
in which the fee paid is primarily profit. This
type of contract is not normally used for A-E
services.

In 1965, the General Accounting Office
(GAO) reported' to the Congress that the
A-E fee paid by the National Aeronautics and
Space Administration (NASA) for the design
of a facility in Nevada exceeded the applicable
six-percent limit.' Thereafter, NASA proposed
that the National Aeronautics and Space Act
of 1958 be amended to permit NASA, in certain
circumstances, to pay higher A-E fees. As a
result of this proposal, the conference commit
tee, in its report 5 on the fiscal 1967 NASA au
thorization bill, requested GAO to undertake a
Government-wide analysis of the interpreta
tion and application of the statutory fee limi
tation and submit a report to Congress as a
basis for legislative action.

The resulting GAO report,' submitted in
April 1967, concluded that the six-percent limit
was impractical and unsound and should be
repealed. The report noted, however, that rea
sonable A-E fees could be assured through use
of competitive negotiation and the submission
and certification of cost or pricing data under
Public Law 87-653, the Truth in Negotiations
Act.' The most controversial issue in the GAO

2 U.S. Comptroller General. B-164{)31 (3). Study of Health
Facilities Construction Coata. Report to Congress, Nov. 20, 1972.

a U.s. Comptroller General, B-1523Q6, Nf.»to.Compliance with
Statutory Limitation on Amount Allowable [or Architectural~

Engineeri:ng Services for the Design of a Facility a,t the Nuclear
Rocket Development Station, Nevada, June 16, 1965.

4 NASA procurement of A-E services is subject to the Armed
Services Procurement Act, 10 U.S.C. 2306(b).

6 H. Rept. 1748, 89th Cong., 2d seas.
8 U.s.- Comptroller General, B-152306, Govemment·wide Review of

the Adminiatration of Certain Statutory and Regula,tory Require
menu Relating to Architect-Engineer Fees, Report to the Congress.
Apr. 20, 1967, n, 16.

1 See Part J for a discussion of this law. Althrough it applies to
only the military agencies. NASA. and the Coast Guard. its pro
visions have been largely adopted for the civilian agencies in the
Federal Procurement Regulations.
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report centered on its interpretation that the
competitive negotiation requirements of the act,
codified as subsection 2304(g) of the Armed
Services Procurement Act, were appli
cable to A-E contracts. This subsection pro
vides that in negotiated procurements over
$2,500, discussions shall be held with all re
sponsible offerors who submit proposals with
in a competitive range, price and other factors
considered. Under this interpretation, the GAO
report concluded that an A-E award should be
made to the offeror whose total proposal was
most advantageous to the Government, price
and other factors considered.

The GAO report recommended, in view of
past agency practice in the selection of A-Es,
(1) that Congress clarify its intent as to
whether the competitive pricing negotiation re
quirements of the law apply to procurement of
A-E services or, in the absence of clarification
of congressional intent, (2) that applicable Gov
ernment regulations be modified to comply with
the GAO interpretation of Public Law 87-653.

Congress responded to this GAO recommen
dation by enacting Public Law 92-582 ' in Oc
tober 1972. The statute, which amends the
Federal Property and Administrative Services
Act, requires:

• Public announcement of all requirements
for A-E services

• Discussion with three or more firms "re
garding anticipated concepts and the rela
tive utility of alternate methods of approach"

• Establishment and publication of criteria
for ranking the firms

• Ranking of three firms in order of pref
erence

• Negotiations, with the A-E firm consid
ered to be most qualified, of a satisfactory
contract at a compensation which is fair and
reasonable to the Government.

Congress was aware at the time it enacted
Public Law 92-582 that this Commission was
studying and expected to make recommen
dations concerning the requirements and pro-

8 Signed into law by the President on Oct. 27, 1972. This statute,
which adds a new Title to the Federal Property and Administrative
Services Act, is discussed below and set forth in Appendix A to
this part.

-·';j~4.¥2tM1i· .-

"'~,



.'. -.~£¥J;.tia:~,:o'-

Acquisition of Construction and A-E Services

cedures for the selection of A-E firms for
Government work. The reports on Public Law
92-582 and the floor debates are clear that pas
sage of this act was not intended to foreclose
modification of this action in the light of rec
ommendations expected to be forthcoming in
our report to the Congress.'

SELECTION OF THE ARCHITECT
ENGINEER*

Recommendation 1. Base procurement of
architect-engineer services, so far as prac
ticable, on competitive negotiations, taking
into account the technical competence of the
proposers, the proposed concept of the end
product, and the estimated cost of the proj
ect, including fee. The Commission's support
of competitive negotiations is based on the
premise that the fee to be charged will not be
the dominant factor in contracting for pro
fessional services. The primary factor should
be the relative merits of proposals for the end
product, including cost, sought by the Gov
ernment, with fee becoming important only
when technical proposals are equal. The
practice of initially selecting one firm for
negotiation should be discouraged, except in
those rare instances when a single firm is
uniquely qualified to fill an unusual need for
professional services.

Recommendation 2. Provide policy guid
ance, through the Office of Federal Procure
ment Policy, specifying that on projects with
estimated costs in excess of $500,000 pro
posals for A-E contracts should include es
timates of the total economic (life-cycle)
cost of the project to the Government where
it appears that realistic estimates are feasi
ble. Exceptions to this policy should be pro
vided by the agency head or his designee.

Recommendation 3. Consider reimbursing
A-Es for the costs incurred in submitting
proposals in those instances where unusual
design and engineering problems are in
volved and substantial work effort is neces
sary for A-Es to submit proposals.

9 See, for example, H. Rept. 92-1188, n. 7; 8. Rept. 92-1219, p. 5:
Congressional Record, Oct. 14, 1972, p. 818182.

·See Dissenting Position, infra.
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Current Agency Procedures"

Each Federal agency selects A-E firms on
the basis of an agency evaluation of the tech
nical competence of firms under consideration.
The procedures for making this selection differ
among agencies. They are alike in that no
agency requests an estimate of the proposed
A-E fee until one firm has been selected. Nor
do the agencies normally solicit from possible
contractors proposals with information as to
concepts of the end product, the general ap
proach to the design effort, estimated construc
tion costs, or estimated total economic
(life-cycle) costs. In short, with limited excep
tions, A~E firms are not subjected to competi
tion of the type generally used in selecting
other contractors.

A-E firms interested in Federal projects
file a Standard Form 251 (U.S. Government
Architect-Engineer Questionnaire) with agen
cies for which they would like to work. The
form includes information about the type of
firm, locations, key personnel, number of pro
fessionals, projects in process or completed, and
estimated construction cost of projects on
which the firm was the architect or engineer
of record. Firms are advised to update the
forms periodically and to submit photographs
of recent work and other descriptive material
that may reflect their qualifications.

Generally, several A-Es are considered for a
particular job on the basis of factors such as
prior experience and performance, professional
reputation, and proximity to the construction
site. The A-Es are then rated and negotiations
are held with the highest ranking firm. Solicita
tion of a price proposal and negotiations on
price are not undertaken until after one firm
has been selected for negotiation. If agreement
is not reached with that firm, negotiations are
terminated and new negotiations are com
menced with a second firm.

Over a recent two-year period, in GSA,
it was necessary to go beyond the first firm
selected for negotiation in only 17 instances out
of 227 procurements. Table 2 shows the reasons
for the failure to reach agreement.

:toThe agencies subject to Public Law 92-582 have not had time
to implement this new law. The following discussion of agency
procedures reflects practices in use prior to implementation of the
new statute.
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TABLE 2

Refusal to accept a design fee within the
six-percent limitation 8

Associated firm dissolved 4

Committed to other work 2

Equipment destroyed in hurricane 1

Withdrew without giving reason 2

Source: Statement of Hon. Elmer B. Staats, Comp
troller General of the United States, Hearings before
a Subcommittee of the Committee on Government
Operations, House of Representatives, 92d Cong., 2d
sess. on H.R. 12807 and H.R. 157, Mar. 14 and Apr. 18,
1972, p. 81.

Despite the general pattern of Government
procurement of A-E services, there are some
important differences in the selection process
among the agencies. The Army and Navy scan
their lists of firms to develop a "slating board"
to narrow the list. H Interviews are sometimes
conducted during the actual selection process
to determine a finalist. NASA performs a desk
screening and negotiates with a preferred firm
or, if unsuccessful, the next preferred firm.

The Atomic Energy Commission (AEC) ap
pears to have the most thorough procedure
for ranking potential A-E contractors and
selecting one for negotiation. Following an
initial Form 251 screening, selected firms are
invited to submit formal, unprieed, technical
proposals for specific projects. The proposals
contain considerable detail on proposed organi
zation, key personnel to perform the project
under consideration, and experience on similar
work. After evaluating the proposals, the AEC
evaluation team visits the firms which have
submitted the most favorable proposals, usually
the top three to five, to ascertain their capa
bility. Although fee, as such, is not discussed
during these interviews, AEC does often ascer
tain the billing rates, overhead rates, and
travel and other prospective costs, as well as
the estimated level of effort which the firms
project. Subsequently, the evaluation team
gives each firm a numerical ranking based
on technical qualifications. A finalist is then
selected by a technical proposal evaluation
board. If negotiations with the finalist are

11ASPR. part 18, Bets forth in some detail the procedueee
currently followed by defense agencies.
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unsatisfactory, then the second-ranking firm
is interviewed and negotiations begun."

The General Services Administration (GSA)
appoints private architect-engineers to an ad
visory board which recommends a small num
ber of firms with their qualifications as
evaluated by the board. To make this evalua
tion, GSA rates each considered firm as "excel
lent," "average," or "poor" on 24 items ranging
from the history of the firm to proximity of the
firm to the geographical site of the project.
Negotiations are begun with the firm selected
by the Administrator or his designee as the best
from the list. If negotiations with the first
firm are unsuccessful, the second firm is in
vited to the negotiation table.

The Department of Health, Education, and
Welfare and the Veterans Administration
follow procedures similar to the GSA procedure,
with some variations."

Public Law 92-582

H.R. 16433, introduced in the 91st Congress,
supported the "traditional" selection basis by
providing that A-Es for Government projects
would be selected on the basis of "demonstrated
competence and qualification for the type of
professional services required, and at fair and
reasonable prices," but without discussion of
price with more than one firm. The bill was
passed by the House and was reported out of
Senate Committee but did not come to a vote
on the Senate floor.

A modified bill, introduced as H.R. 12807 in
the 92nd Congress, was passed by the House
on July 27, 1972, and by the Senate on Octo
ber 14, 1972. This act, Public Law 92-582, is set
forth in Appendix A.

APPLICABILITY OF THE ACT

Uncertainty as to the legality of existing
procedures for A-E selection stems from the
GAO report discussed earlier, which raised

aaSee AEC Procurement Instruction 9-56.202-5, 9-56.250 (a). (b),
and (e).

13 Interesting discussions of the A-E selection procedures of several
agencies. as viewed by the agencies and the profession, are included
in the Consulting Engineer, Mar. 1972, pp. 102-189.

--- --'~. _ .. - ..
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the issue whether the Truth in Negotiations
Act required competitive negotiations and con
sideration of price in the selection. The Truth
in Negotiations Act applies only to agencies
subject to the Armed Services Procurement
Act!' The legislative history of Public Law
92-5~2 indicates that it is not applicable to
agencies covered by the Armed Services Pro
curement Act. Accordingly, the issue of com
petitive negotiations is not fully resolved as
regards agencies not covered by the law."

Public Law 92-582 represents a modest step
in the right direction, insofar as it requires dis
cussions with more than one firm. But our
study indicates that the A-E selection method
provided by the new law would not provide
for adequate competition. Frequent use of the
term "traditional" in discussions of A-E selec
tion has led to some confusion. As noted above,
the basis for selection has been common among
agencies. The procedures used vary widely. A
number of agencies will need to modify their
procedures immediately to conform to the pro
visions of Public Law 92-582. These implement
ing actions should be viewed as interim, and a
longer term effort should be started to estab
lish Government-wide policy guidelines for se
lection of A-E firms. These new statutory
requirements for the selection of A-Es have
many potentials for varying interpretations,
divergent implementing regulations, and pro
tests. We have observed that current agency
procedures and practices for A-E selection
are not uniform. We also have found there are
significant differences in agency regulations
implementing the procurement statutes. With
this background, we have little reason to expect
the new A-E selection requirements will be im
plemented in a consistent manner absent Gov
ernment-wide guidelines. Some agencies may
well interpret too broadly the repeated asser
tions expressed in the committee reports and
floor debate that Public Law 92-582 was
merely codifying existing policies and pro
cedures, and conclude they are not required to

14 The military agencies, the Coast Guard, and NASA:-.
15 House Report 92-1188 on H.R. 12807, which became Public Law

92-582, states that the bill does not apply to "agencies falling within
the jurisdiction of the Armed Services Procurement Act of 1947."
See p. 9, H. Rept; 92-1188. An attempt on the House floor to extend
the bill to those agencies was defeated. 118 Cong. Rec, H6898, daily
record for July 26, 1972. But see S. Rept, 92-1219, accompanying
H.R. 12807. p. 6, and section 704 of the Military Construction
Authorization Acts for fiscal years 1971, 1972, and 1973.
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make any changes in their A-E selection pro
cedures. Our studies reflect that many A-E se
lections are made under procedures which
would not meet even the requirements of
Public Law 92-582.

Thrust of Commission Recommendations

Throughout our report, we have sought to
recommend ways to ensure that the procure
ment procedures used by the Government make
use of the benefits of competition to the maxi
mum extent possible. We have also recom
mended that, to the fullest extent practicable,
agencies follow uniform policies and procedures
in like situations. We have urged that Congress
avoid freezing procurement procedures into a
set pattern to be followed regardless of the cir
cumstances at hand. Each of these principles
is applicable to Government contracts for A-E
services.

No one familiar with the nature of A-E
services, and their importance in minimizing
the costs of constructing, maintaining, and us
ing a facility, advocates formal advertising for
sealed bids to do A-E work; nor do we advo
cate competition on the basis of the fee charged.
However, we believe that the architect-engineer
fee is an appropriate factor for consideration
in instances where competing A-E firms are
otherwise equal." The legislative history of
Public Law 92-582 shows a clear intent to
prohibit in all cases consideration of fee as a
selection factor!'

Competitive Negotiations

Many A-E contracts are relatively small in

:llI We are aware of the opposition of many members of the A-E
profession to estimating prices in a competitive environment. Only
recentlv, as a result of suits brought by the Department of Justice
under the antitrust laws, have the American Institute of Arehitects,
the American Society of Civil Engineers. and other organizations
dropped provisions restricting competition among their members
from their canons of ethics. The Commission emphasizes at the same
time that it does not favor "competitive fee bidding," a concern
frequently expressed.

11 Both H. Rept. 92-1188, n. 10, and S. Rept. 92-1219, p. 8, state
that in "no circumstances should the criteria ... relating to the
ranking of architects and engineers on the basis of their professional
qualifications include or relate to the fee to be paid to the firm,
either dh'ectly or indirectly."
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size. Those estimated to fall below the ceiling
on small purchase procedures" should be
handled informally. For larger contracts, the
Government should strive for more formal
competition than is now normally obtained.

Our primary recommendation is that the
A-E firm be selected, where practicable,
through competitive negotiations." With rare
exceptions, more than one firm is qualified and
available to design the facility. After such
screening as the agency may use to narrow the
list of potential competitors to manageable pro
portions, negotiations should be conducted
with the remaining firms. Iu this process,
technical competence in the areas considered
by the agencies today should have major sig
nificance. For example, with all but the smallest
firms and most routine design tasks, the plans
of the A-E for assignment of individuals to
the work are important.

In appropriate cases, the A-E concepts of
the end product and their preliminary estimates
of construction costs should be considered
during the competition. The variety of facili
ties involved, differing practices in the timing
of A-E selection, and varying degrees of
agency in-house A-E competence make hard
and fast rules impractical in this area. Artist's
sketches and rough cost estimates would be of
little Use in selecting an A-E for most Gov
ernment work. But in an era of rapidly chang
ing construction techniques and escalating
prices, competition frequently can be a useful
tool in fostering innovation in design concepts,
selection of basic construction methods or ma
terials, and cost reduction. The weight given
these factors should depend on the situation at
hand. Some agencies contract with A-E firms
for the development of initial construction cost
estimates. Requiring cost estimates as a factor
in the competition would not make Sense in
such cases. In other instances, the Government

18 Elsewhere, we recommend that this ceiling be set at $10,000,
with provision for periodic adjustment.

19 Our Study Group on A-E services reported complaints that A-E
projects were not uniformly announced in a. timely manner. At
present most agency selection procedures do not require any contact
between agency officials and qualified A-E firms until one firm has
been selected for negotiation of a contract. We believe that the
provision in Public Law 92-582 for publicly announcing needs for
A-E services and requiring discussions of anticipated concepts and
the relative utility of alternative methods of approach with at least
three firms is the first step in strengthening opportunities for
broader participation in Government work, particularly by small
firms and firms thut have not been able to participate previously.

Part E

has chosen the basic construction concepts
before seeking A-E services. Here, design con
cepts would often be of little interest, al
though the possibility of better ideas during
the competition should not always be sum
marily dismissed.

ROLE OF A-E FEE

The A-E firms selected for consideration
should make known their estimated fees dur
ing the competitive negotiations. The price of
the A-E contract is of relatively small impor
tance in relation to the quality of the resulting
design, since the design controls facility con
struction and maintenance and operation costs,
which are many times the A-E cost. The pro
posed A-E fee should therefore be the deter
mining factor in the selection process only when
other factors are essentially equal. However,
knowing and discussing the proposed fee can
aid the selection process in other ways. Experi
ence in contracting for other services, such
as research, has shown that analysis of the
proposed price of competing contractors can
often lead to a better understanding of the ef
forts they intend to apply (whether too much
or too little) and of their comprehension of
the nature of the work required. In addition,
competitive price analyses can lead to "trade
offs" in final agency decisions on the scope of
work desired.

It has been argued that disclosure of proposed
fee during competition will lead ultimately to
excessive haggling Over price, pure price com
petition, and consequent degrading of the
quality of services performed by A-E firms.
There is no objective evidence to support such
a conclusion. This has not resulted in other
areas of competitive negotiation for Federal
contracts of a similar nature, where price esti
mates are required. We do not see any reason
to believe it would result in the A-E selection
process.

LIFE-CYCLE COSTS

As the design job increases in size and cost,
it is reasonable to expect competitors to ex
pend more effort in submitting proposals.

-----------------------------_.
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DISSENTING POSITION

tion of A-E firms must differ from the selection
of contractors to perform other similar pro
fessional services.

Three Commissioners" do not support the
concept presented in the Commission position.
They offer the following comments on the Com
mission position and a recommendation they
would support.

The majority report purports to urge that
Congress avoid freezing procurement proce
dures into a set pattern but in fact proposes
to freeze the procedures for procuring
architect-engineer services into the same mold
of procedure as for procurement of goods and
nonprofessional services. The majority's first
recommendation would force the Federal Gov
ernment to abandon the competitive selection
procedure and to follow the set pattern of tak
ing proposals as the basis for selecting an A-E.

One of the objectives for creating the Com
mission was to find ways in which the bureau
cratic complexity of Government procurement
could be simplified. With respect to the
procurement of A-E services, however, the
majority's Recommendation 1, rather than
streamlining, would fasten upon the Govern
ment and A-Es an unnecessarily burdensome,
bureaucratic, and expensive procurement
procedure.

It also states that "our study" indicated that
the newly enacted Public Law 92-582 (which
formally adopted the traditional competitive
selection method used throughout the Govern
ment and the private sector) would not pro
vide for adequate competition. The statement
implies that inquiries were made which de
veloped information indicating that the tradi
tional competitive selection method was not the
most effective means of securing quality in de
sign and that selection based on competitive
proposals would yield better results. In fact,

Where construction costs are estimated to ex
ceed $500,000, the Government should seek A-E
estimates of the life-cycle costs of the facility
when practicable. As discussed above with re
gard to design costs, benefits could be derived
from focusing the attention of competitors on
ways to reduce life-cycle costs of proposed
facilities.

REIMBURSEMENT OF PROPOSAL COSTS

Our recommendations for increased, emphasis
on competitive consideration of the kind,
quality, and cost of A-E services illustrate our
concern that the process of selection of A-E
firms be brought more in line with practices in
other areas of Government procurement. In
order to achieve realistic competition in some
cases, especially those involving complex, costly
facilities or unusually difficult design problems,
it may be desirable to carry competition
through the early phases of design. This is fre
quently the case in research projects leading to
large investments, such as weapon systems or
ships. It is unreasonable to expect the typical
A-E firm to bear the costs of competition in
all cases; thus, where necessary, the Govern
ment should be prepared to fund the cost of
design competitions in cases where carrying
competition this far would be cost-effective.
This principle has been followed in other areas.
Both the House and Senate reports on Public
Law 92-582 acknowledge that in "unique sit
uations involving 'prestige' projects such as in
the design of memorials and structures of un
usual national importance, when the additional
cost justifies the approach, and when time al
lows, the agency head can rely on design com
petition under the recognized procedures that
have been traditionally applied to this type
of procurement." 20

In summary, we recommend a departure from
current Federal practice in the. selection of
Architect-Engineer firms for facility design
and a strengthening of Public Law 92-582.
We reject the concept that present practice
leads to adequate competition," and that selec-

~ H. Rept. 92-1188 at n, 10; S. Rept, 92-1219. p, 8.
21 A recent survey shows that the top 20 A-E firms selected by four

Government agencies during fiscal 1971 performed the following
percentages of agency A-E business:

NASA
GSA
DOD

Corps of Engineers
(civil functions)

See H. Rept. 92-1188, 92d Cong., 2d sees., p. 27
of Hon. Chet Holifield).

ecommtaetoners Gurney, Sampson. and Sanders.

77 percent
71.6 percent
61 percent
40.5 percent

(dissenting views
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however, the recommendation to base selection
on evaluation of proposals is totally at variance
with the conclusions to be drawn from informa
tion developed by the Study Group appointed
by the Commission by hearings, interviews,
and inquiries.

The majority acknowledges that the objec
tive in selecting an A-E is obtaining quality
of service, rather than the lowest priced design
work. In footnote 21 the majority cites per
centage figures purporting to show that the bulk
of Government design work goes only to a few
firms.

The minority would note, first, that the dis
cussion in the majority report contains nothing
to show how selection of A-Es on the basis of
competitive proposals would obtain better
quality of service than does the traditional
method. It may be that the majority intended
that the footnote 21 figures be understood as
demonstrating that government design con
tracts are awarded to a favored few for the
most part, as a means of supporting its proposi
tion that the traditional competitive selection
procedure does not generate adequate "compe
tition." However, the figures from which the
footnote percentages were drawn represent the
aggregate fees paid the firms on the lists.
Among the 20 top firms on the Department
of Defense list are Newport News Ship Build
ing and Dry Dock Company and the Federal
Republic of Germany. Newport News performs
design services of a peculiarly specialized na
ture for which there are few Sources. It is en
tirely possible (or perhaps even probable) that
those contracts would have been awarded to
Newport News had the procurements been ef
fected by the method outlined in the majority's
Recommendation 1 rather than by the tradi
tional method. The minority would also surmise
that the contracts with the Federal Republic of
Germany would have been awarded to that
"firm" whatever method of A-E selection
might have been current at the time. The pic
ture the majority report would paint with the
percentage statistics is further distorted by
the fact that a firm which got one large design
contract would appear on the list whereas an
other firm of equal competence, having been
awarded two or even three relatively small de
sign contracts would not. In short, the majority
report fails to demonstrate that there exists

Part E

any lack of competition in the selection of A-Es
to support its proposal that competition should
be increased by adoption of Recommendation 1.

Further, if an undue number of contracts
were being awarded on the basis of favoritism
rather than competence, members of the pro
fession would be the first to urge that Congress
impose some method for selecting A-Es other
than the one in use throughout the Government
(as well as the private sector). It is well known
that the profession favors continued use of the
traditional method.

That the majority's recommended method of
selection would, in fact, be less effective in
securing top quality professional services is al
most self-evident. Under the traditional compet
itive selection method, the procuring agency
makes its initial selection on the basis of in
formation obtained not just from the prospects
but also from independent sources. But if the
selection were to be made on the basis of an
evaluation of proposals, the procuring agency
would find itself limited to considering only
such information as the prospects themselves
might choose to provide in the proposals, and
unable to include in the evaluation information
obtained from independent sources as to the
prospects' respective abilities to produce satis
factory results for their clients.

The content of the technical proposal, which
the majority would make the basis of selection,
would include a concept plus the A-Es estimate
of cost, the latter being the "primary factor"
for selection purposes. The discussion, which
ordinarily would be expected to support the
recommendation, instead points out some of
the objections to use of these very factors for
selection purposes. The report notes that ar
tists' sketches and rough cost estimates would
be of little use; that requiring cost estimates as
part of the proposal makes no sense where the
services to be procured are preparation of cost
estimates; and that the Government itself has
frequently established the desired concept be
fore securing design services to carry out the
concept. To this list of factors which show that
the type of proposal envisioned would not serve
satisfactorily as a basis for selection, the mi
nority would add other shortcomings and de
ficiencies. A top architect-engineer is able to
generate a number of concepts, anyone of
which would satisfy the Government's require-

,"._",-
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ments, with some being more acceptable or de
sirable than others for various reasons. The
"proposal" approach could serve to eliminate
the best qualified firm if it happened to choose
one of its ideas, rather than another, for pre
sentation in the proposal. Secondly, it is the
minority's firmly held belief that, in most cases,
it is the function of responsible officials within
the Government, together with Congress, to de
termine the sum that should appropriately be
spent in satisfying a particular need; the ma
jority's approach would tend to move this in
ternal governmental management decision
into the hands of an outsider who would be
focusing exclusively upon a single project
rather than weighing the needs of a single
project against competing requirements in
terms of an entire program and the request
for appropriation therefor.

The majority's second recommendation calls
for inclusion, in the competing proposals en
visaged under its first recommendation, of the
respective architect-engineers' estimate of life
cycle costs. This recommendation reflects a total
lack of understanding of the integral part
life-cycle cost considerations play in the de
velopment of a design. Any forecast of life
cycle costs made in advance of the design
development is meaningless. Development of
estimated life-cycle costs is not a function of
competition but one of the services to be pro
vided once an A-E has been selected and
awarded a contract. In developing his design,
the A-E can take into consideration the com
parative life-cycle cost of elements of the
structure and make reasoned choices among the
various possibilities open to him. Only when
the design is thus firmed up, and the choices
made, can a realistic estimate of total life-cycle
costs for the project be made. The agency it
self has the opportunity to participate in mak
ing these choices.

Dissenting Recommendation 1. The procure
ment of A-E services should continue to be
based on a competitive selection process as
outlined in Public Law 92-582, which focuses
on the technical competence of interested
prospects. Solicitations of a price proposal
and negotiations as to price should be under
taken only when the best qualified firm has
been ascertained; if mutual agreement can-
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not be reached, the next best qualified firm
should be asked for a price proposal, fol
lowed by negotiation; and if necessary, the
process should be repeated until a satisfac
tory contract has been negotiated. [Offered
in lieu of Commission recommendations 1
and 2.]

Professional services contracts with architect
engineers include contracts for preliminary
studies; preliminary and master planning;
architectural and engineering studies, consul
tation, investigations, and surveys; and the
preparation of designs, drawings, specifica
tions, and cost estimates.

The prevailing method for selection of an
A-Eo is generally as follows. Information is
developed from contacts within the profession
and former clients to identify potential sources
of the desired services. Information is obtained
from the identified prospects themselves
and from their professional colleagues; addi
tional information may be developed from con
tacts with the builders, owners, and even the
occupants or users of buildings or facilities
designed by the several prospects. This infor
mation relates, but is not necessarily limited to,
factors such as the following:

• The professional qualifications, registra
tion, previously designed projects, and gen
eral reputation of the principals of the firm
and key personnel other than principal.

• The extent of in-house capabilities and
the extent to which the prospect ordinarily
draws upon consultants or must draw upon
consultants for the particular project contem
plated.

• The caliber of consultants regularly or fre
quently engaged.

• Prior major design projects, any unusual
architectural, structural, or functional design
solutions developed for those projects; overall
degree of client satisfaction with results or
client experience with shortcomings.

• Standing within the profession.

• Record of designing within construction
fund limits and on schedule.

The depth and sophistication of the inquir
ies vary with the resources for making inquiries
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and the size of the project contemplated. In
general, Federal agencies which regularly con
tract for design services have relatively good
information-gathering resources and have
the staff capability for making a relatively so
phisticated evaluation of the information se
cured. This structured evaluation process
screens out the unqualified firms, identifies
those capable of providing service of a high
order of quality, and ultimately pinpoints the
firm best able to perform the services con
templated. At that point, the firm is approached
for the purpose of negotiating a mutually ac
ceptable agreement on price, schedule, and other
details. If agreement on these elements is
reached, a contract is signed. If not, the next
best qualified firm is approached.

The Federal Government has detailed inde
pendent estimates made by qualified technical
personnel who are experienced in the procure
ment of A-E services, and these estimates are
used in negotiating for a reasonable price. In
addition, if the price exceeds $100,000, the
selected A-E must furnish cost and pricing
data which he is required to certify and which
is verified by a pre-award audit.

The combination of a structured evaluation
of factors pertinent to, and significant in, the
selection of an A-E (including evaluation of
technical qualifications), together with the
measures taken to ensure that the fee agreed
upon is reasonable, assures the Federal Gov
ernment of securing quality service at a fair
and reasonable cost.

This generally recognized and accepted
method of A-E selection insures continued sup
port of the "Guiding Principles for Federal
Architecture" approved by President Kennedy
in 1962 and endorsed by Presidents Johnson
and Nixon. President Nixon's concern for ar
chitectural excellence in Federal construction
was also expressed in his speech before the As
sociated Council of the Arts of May 26, 1972,
and in his Design Message of May 18, 1972.

In considering actions to improve and
strengthen the present system, the Office of
Federal Procurement Policy should prescribe a
structured system for evaluation of A-E tech
nical competence so as to achieve a greater
degree of uniformity of application. Selection
criteria should be consistent with the nature
and scope of services to be procured. The level
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of effort devoted to the selection process by the
Government and the competing firms should
be consistent with the nature and scope of ser
vices to be provided. Government agencies
should make a conscientious effort to afford
opportunities to as many different firms as
possible, consistent with maintaining high
standards of performance and quality. Addi
tionally, newly established or small firms should
be given fair consideration for projects within
their capabilities.

STATUTORY LIMITATIONS
ON A-E FEES

Recommendation 4. Repeal the statutory six
percent limitation on A-E fees. Authorize
the Office of Federal Procurement Policy to
provide appropriate policy guidelines to en
sure consistency of action and protection
of the Government's interest.

Five statutory provisions" set forth a six
percent limitation on A-E fees, measured by
estimated construction costs. Initiated by a
1939 statute authorizing the use of private
A-E firms by the military services, the limita
tion is arbitrary and inappropriate for certain
services and projects." Some small projects
might require a 12-percent fee; others less than
six percent, because they involve designs which
have been used repetitively. Our studies indi
cate that inconsistencies and ambiguities in
the five statutes limiting A-E fees have created
confusion in both Government and industry.

Only those A-E services involving the prep
aration of designs, plans, drawings, and
specifications bear a direct relationship to con
struction costs. Other A-E services, such as
feasibility studies, site investigations, subsur
face exploration, and services during the
construction process vary widely in their rela-

22Armed Services Procurement Act. 10 U.S.C. 2306(b); Federal
Property and Administrative Services Act, 41 U.S.C. 254 (b) ; and
specific A-E statutes for the Army, Navy, and Air Force. 10 U.S.C.
4540, 7212, and 9540.

2:1 While Public Law 92-582 did not expressly deal with the existing
statutory provisions limiting A-E fees to six percent, the broad
definition of "architect-engineer services" used in the act could be
construed as broadening of the kind of services subject to the
limitation. H. Rept. 92-1188 indicates that the Committee considered
and rejected the Comptroller General's :recommendation to repeal the
statutory limitation on A-E fees.

--------------------



Acquisition of Construction and A-E Services

tionship to the estimated construction cost. In
addition to questions as to what A-E services
the limitation applies, it is unrealistic in
today's market to apply a six-percent limitation
to complex construction projects. Some agen
cies which have large in-house A-E capability
contract out work within the limitation and
use their own personnel to perform the remain
ing work. Other agencies which lack such in
house capability have difficulty in living with
the current limitations.

The tie-in of the limitation to estimated con
struction costs also creates problems, as such
costs are not necessarily related to the value
of A-E services' rendered and are not always
known at the time the fee limitations must
be applied. Furthermore, some A-E contracts
do not involve construction proj ects,

Although some of these problems could be
solved by increasing the ceiling on A-E fees,
or perhaps by providing exceptions for spe
cific types of work or projects, it is likely that
over a period of time agencies would again be
faced with problems similar to those prevalent
under the existing statutes.

While some ceiling or control on A-E fees
may be desirable for most Federal projects,
the present across-the-board limitation creates
problems for both agencies and A-Es on small
jobs, renovation projects, and facilities requir
ing an usually high degree of design effort.
We feel it is inappropriate for a fixed percent
age of fee limitation to be set out in a statute.
A specific percentage limitation set forth in a
statute may over the years become outmoded
and too restrictive in the light of new de-
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velopments. It may also result in varying inter
pretations as to intended coverage. It is our
opinion that the Office of Federal Procurement
Policy" should be given the responsibility to
establish appropriate policy guidelines for A-E
fees and for interpretation of the controls ap
plicable thereto. This arrangement would pro
vide the necessary controls as well as the
flexibility for adjustment and modification as
deemed necessary.

Consolidation of Statutory Ceilings

If the statutory ceiling provisions are to be
retained, the five existing statutes limiting
A-E fees should be redrafted into a single
statute applicable on a Government-wide basis
and incorporating the following features:

• Application of the percentage limitation
to the preparation of designs, plans, draw
ings, and specifications only

• Exemption from the limitation of (1) all
rehabilitation, remodeling, and renovation
projects; (2) projects with a construction
cost estimated to be less than $500,000; (3)
A-E contracts which do not involve pro
grammed construction projects; and, (4)
at the discretion of the agency head or his
designee, unusual, complex, or highly tech
nical projects which would require an es
pecially high level of design effort.

2~ See Part A, Chapter 2, for a discussion of this recommended
policy group.
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CHAPTER 3

Construction Procurement Process

In earlier chapters in this part, we presented
an overview of procurement of construction
and A-E services and recommendations con
cerning the procurement of A-E services. In
this chapter we discuss improvements in the
process for Government procurement of con
struction.

PREPARING FOR CONSTRUCTION

Public Building Amendments of 1972

Our studies included a review of significant
problems relating to the basic construction
process. Serious shortcomings have been prev
alent in the policies regarding initial decisions
whether to lease or buy facilities, and in the
funding of construction. Since our studies
began, major changes have been made to cope
with these shortcomings in public building
programs. It is too early to assess how well
these policy revisions will work in practice.

In recent years, construction by the General
Services Administration (GSA) of a $10 mil
lion office building has taken an average of
almost 5 years. The average construction period
for comparable private buildings is 2 years.
Citing "incremental funding" as a main cause
of this disparity, the Administrator of GSA
sought congressional approval for an improved
pattern of approval and funding of public
works.'

Under the incremental funding process, de-

1 Testimony of' Robert L. Kunzig. Administrator, GSA, in Hearing
before the House Subcommittee on Public Buildings and Grounds,
Committee on Public Works, on H. R. 10488 and related bills, 92d
Cong., 1st eeas., Sept. 22, 19'11, pp. 16-88.

lays' or gaps in funding of sequential phases
of a construction project can lead to stop-and
go efforts. With inflation, delays in completion
also increase the final cost of the facility.

The improvements sought by GSA were ap
proved in Public Law 92-313, the Public Build
ings Amendments of 1972.' These sweeping
changes in the process of approving, funding,
and contracting for public buildings are out
lined below.

PUBLIC BUILDING FUND

The act establishes a fund for use in design,
construction or acquisition, repair, alteration,
and operation of real property for the Govern
ment. The major receipts of the fund are to be
in the form of "rent" paid by users, mainly
the Federal agencies, for space provided by
GSA.' Previously, agencies normally occu
pied GSA-controlled space without charge to
their appropriations.

PROJECT APPROVAL

Until the passage of Public Law 92-313, in
order to proceed with acquisition of public
buildings estimated to cost more than $100,000,
GSA was required to obtain specific authoriza
tion and appropriation actions by the Con
gress. Now, the threshold is $500,000, and
GSA need only obtain approval by the Public
Works Committees of the House and Senate
and wait 30 days after notifying the Appro-

2 For a discussion of delays in the budget process, see Part A,
Chapter 7.

:0 86 Stat. 216. approved June 16, 1972.
4; Kunzig, note I, supra.
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priations Committees of its plans to acquire a
building by purchase contract. The project can
then be funded from the public building fund.

PURCHASE CONTRACTS

In lieu of having public buildings built un
der direct Federal contract, the Administrator
of GSA is authorized to contract with private
entities who will construct buildings and
lease them to the Government for periods of up

. to 30 years. At or before the end of the lease
period, the building becomes the property of
the United States. In the interim, the buildings
are subject to State and local property taxes,
unlike buildings belonging to the Government.
The lease charges will take into account the
fair market value of the site, cost of construc
tion, interest charges, and other costs.

Public Law 92-313 is expected to expedite
the provision of needed building space for Fed
eral activities and reduce overall costs by
greatly simplifying the construction process.
We urge continuing review to assure that these
new procedures fulfill their apparent promise.

Planning and Programming

A large Federal construction project may
cover five years or more from the decision to
include it in an agency's budget until comple
tion. More than half of this time can be spent
before construction starts. It is consumed in
the budget process within the executive branch,
by congressional review, apportionment of
funds,' detailed design, advertising and award
of the contract, and construction.

The rate of construction industry inflation
from 1969 through 1971 ran roughly one per
cent per month or 12 percent per year.' During
this period, in the typical case, beginning with
an agency decision to include a project in
its budget, the cost of the project would in
crease approximately 24 percent by the time
Congress appropriated funds and nearly 37 per
cent by the time construction began. As of July

~ AS noted above, Public Law 92-313, Public Building Amendments
of 1972, is designed in part to reduce delays caused by these steps in
the budget process.

e Calculated by the Commission.
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30, 1972, the estimated current rate of inflation
in the construction industry, using the De
partment of Commerce Composite Cost Index
for construction, appears to lie between three
percent and four percent per year.'

In practice, the Federal Government has
often not adjusted its construction cost es
timates to reflect the fact that these cost in
creases may be expected to occur. A directive
of the Office of Management and Budget
(OMB) a requires Federal agencies to estimate
the cost of a construction project at current
prices, not at the price expected to be in effect
during actual construction. In other words,
agencies are told to estimate the cost at "to
day's" prices, even though the cost will prob
ably be higher at the time construction
begins. With certain exceptions, this estimate
not including inflation-is the one shown in
the President's budget, the one announced to
the public, and the one submitted to Congress
for approval of the project.

The pertinent section of OMB Circular A-ll
reads as follows:

It will be assumed that, on the average, the
general level of prices will be the same dur
ing the budget year as at the time the es
timates are prepared, except where increases
will result directly from laws already en
acted (such as increases in FICA tax rates
effective at future dates).

Recently, OMB has begun to modify its
policy in certain cases, but it has not done so
uniformly. The Department of Defense (DOD)
now includes in its budget anticipated in
creases due to inflation by estimating costs on
the basis of projected conditions at the date
when contracts may reasonably be expected to
be awarded." GSA follows the same general
practice. But other agencies are still required
by OMB to make their estimates in terms of
current prices. The practice of permitting some
agencies to include varying rates of escalation
is experimental and apparently is being used
only in controlled and monitored situations.

? Ibid.
s OMB Circular A-ll (rev. June 1971), Subject: Instructions for

the Preparation and Submission of Annual Budget Estimates, sect.
13.5, p. 11.

9 U.S. Congress, House, Committee on Armed Services. Military
Construction Authorization, fiscal 1971. Report by the Committee on
Armed Servleee, House, H. Rept. 91-1098, 9Ist Cong., 2d aees.,
1970, PP. 8--4.

".~JW~
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The rationale for not permitting escalation to
be included in construction program requests
includes the difficulty in accurately predicting
the rate of escalation, or of increased pro
ductivity, and the anticipated beneficial effects
of fostering economy by holding estimates to
low levels.

This situation poses a dilemma. From the
standpoint of the procuring agency, the use
of estimates which ignore the realities of in
flation can have several bad effects. It can
mean that agencies, during construction, must
go back to Congress for more money, physi
cally trim a construction project to fit the
unrealistic estimate, cancel a project, or face
costly, stop-and-go construction. From a
broader perspective, Government-wide projec
tion of inflation in preparing and executing bud
gets could obviously spur inflation rather than
curtail it.

There is no simple answer to this problem.
It is, nevertheless, important that it be
recognized in considering construction
procurement.

Design Prior to Authorization

One way to shorten the timespan for com
pletion of a construction project is to begin
designing it before congressional approval of
the project through use of design funds pre
viously approved by Congress as a budget item.

Some agencies do little advance planning
and design work. They normally await fund
ing by Congress for both design and construc
tion. Design is initiated after receipt of
construction funds, and when the design is
completed, the project is advertised and a con
tract awarded. The major construction agencies
design prior to approval of construction by Con
gress, so that construction can begin soon
after funds are apportioned. The advantage of
the first method is that if Congress does not
approve the project, no design expenses have
been wasted. The disadvantage is that, since
design can take up to a year, the timespan
of the project is prolonged, during which time
inflation is at work and the project is denied
to the user.

' .m~.
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In the second method, agencies run some risk
of designing projects which may not be au
thorized and appropriated in the current
year's program, or possibly ever. They will
carry construction project designs to 15 per
cent, 30 percent, 75 percent, or 100 percent of
completion and stop at any of these or other
points deemed reasonable based on the project's
progress through the authorization and ap
propriation reviews. Failure of a project to
receive favorable consideration during congres
sional review will generally cause design of
the project to stop; if the project is later
revived, then design will be completed. This
start, stop, start routine is costly, and so is
abandoned design; however, the rewards are
potentially larger than costs if the agency is
skilled in predicting which projects are likely to
be authorized and funded by Congress.

Early design can considerably shorten the
leadtime of the entire construction program,
thereby reducing total cost and providing re
quired facilities earlier. Federal agencies with
construction programs should consider re
questing funds for this advance planning and
design.

Supplemental Views*

The basic text points out that serious short
comings have been prevalent regarding Federal
policy and procedures governing the financing
and actual conduct of construction projects.
Recent improvement attempts, also discussed
in the basic text, hopefully will prove worth
while, as experience is gained in their
application. Generally such improvements, if
forthcoming, will result from the adoption of
proven commercial/industrial techniques to the
field of Government construction contracting.
As discussed in the concluding paragraphs of
the introductory chapter to this part, private in
dustry in general makes wider use of alter
native techniques than does the Government,
frequently using to advantage such construc
tion procedures as concurrent design and con
struction and various combinations of owner/
designer/builder/operator interests to achieve
beneficial and desired results.

*Commissioners Horner, McGuire, Sanders. and Staats.
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It is becoming increasingly apparent that
procedures traditionally in use by the Federal
Government require further continuous critical
examination. Concerted steps should be taken
by the various concerned agencies to explore
and apply all techniques which offer potential
improvement to the Federal construction
process.

In our view, concerted effort should spe
cifically be directed toward the increased use
of design/construction (commonly referred to
by many as turnkey) procedures. Such proce
dures rely on the use of a performance spec
ification to describe facility requirements in
gross terms, rather than through the use of
detailed definitive plans and specifications gen
erated either by the Government itself or by
an A-E firm employed specifically for that
purpose.

In the Department of Defense, the turnkey
concept has been employed either by use of
one-step competitive negotiation or two-step
formal advertising procedures. Both procedures
have been utilized in somewhat limited fashion
for the acquisition of family housing, recrea
tion facilities, and certain other facilities which
are commonly provided in the commercial
marketplace. The advantage of the procedure
is that, with proper selection of projects, the
contractors may under competitive conditions
directly apply their production, manufacturing,
and/or specialized construction expertise to the
design and construction of a facility. In many
cases, direct application of such contractor ex
pertise and existing systems for construction
produce savings in construction costs and in
construction time.

Under the turnkey procedures customary
control of significant details of the design are
passed from the owner to the contractor. For
example, finite details which affect the long
term maintenance and operation costs of the
facility are left to the general discretion of the
design/build contractor. Turnkey procedures
are thus very attractive and offer significant
potential savings when it can be established
that existing industry standards and designs in
use by design/build contractors will adequately
provide for the Government's facility require
ments in terms of both initial acquisition and
life-cycle cost considerations.

In view of the advantages obtainable, Federal
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agencies should carefully evaluate the alterna
tive use of turnkey for facility acquisition and
increasingly utilize the technique where cir
cumstances so warrant.

CONTRACTING PROCEDURES

In Part A of this report, we make a number
of recommendations for overall improvements
in the procurement process. Many of the rec
ommendations in that part and elsewhere in
this report" would be of considerable benefit
in facilitating economical, efficient, and effec
tive construction contracting. The most signifi
cant of these general recommendations are
discussed below.

Contracting Methods

Existing statutes require that contracts for
construction shall be formally advertised when
ever the sealed-bid method of procurement is
feasible under existing conditions, even though
such conditions would also make competitive
negotiation an acceptable contracting method."
Thus, the contracting officer must justify the
use of other competitive methods on the basis
that formal advertising was not feasible. This
justification requires a great deal of time, ef
fort, and paperwork.

Representatives of the construction industry
take the position that because of the Govern
ment's reliance on formal advertising and its
preference in most situations for the use of
fixed-price contracts, the Government con
struction process has become an adversary
procedure between the Government and the
contractor. In their opinion the inflexibility of
Government contract administration places a
strong emphasis on litigation-rather than on

10 Of particular importance to construction are the reoommende
tiona in Part G, on Legal and Administrative Remedies. A sample
of over 2,000 Board of Contract Appeals eases indicated that about
one-half of all eontract disputes arise under construction contracts.
although construction is only 9 percent of the dollar value of Federal
procurement (calculated by the Commission).

:uIn addition to the preference for formal advertising in all
Government procurement expressed in 10 U.S.C. 2304 (8) and 41
U.S.C. 252(a), special treatment is given construction. See, for
example, 10 U.S.C. 23Q4(c) (1) and 41 U.S.C. 252(e) which limit
exceptions available for construction; and annual military eon
struction appropriation acts.

,;~~
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a cooperative and expeditious performance of
the job. The use of competitive negotiation
rather than formal advertising would permit
the greater use of cost-type contracts, which
might be more appropriate in some circum
stances, especially on complex, long-range con
struction projects.

Our studies show that more than 95 per
cent of disputes under construction contracts
arise under fixed-price contracts." The contract
vehicle should permit risk to be reasonably al
located and provide the flexibility for necessary
changes.

Some construction projects present the same
problems as other large procurements where
definitive design or performance specifications
are not available, accurate cost estimates can
not be made, and the risk involved in complying
with the specifications cannot be determined.
Under these conditions formal advertising and
fixed-price contracts should be avoided. There
is no compelling reason for distinguishing con
struction contracts as a class from other types
of procurement, such as production contracts,
commercial product purchases, or major sys
tem acquisitions. The contract process should
clearly be tailored to the nature of the work.
Under present rules there is a potential for
overdependence on formal advertising proce
dures and on fixed-price contracting to the
exclusion of other methods. If the Commission's
general recommendations on statutory revi
sions are approved and implemented, these
problems in construction procurement would
be greatly reduced.

Statutes and Regulations

Construction contractors who contract with
two or more Federal agencies find that al
though their contracts are all with the Gov
ernment, differing policies, procedures, and
interpretations are applied by the agencies.

Consolidation of the basic procurement stat
utes and greater uniformity of implementing
regulations, as we recommend in Part A, would
facilitate construction procurement. A further
aid to those who work in the construction area
would be the promulgation, within a single

12 Note 10, supra.
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regulatory system, of a self-contained treat
ment of rules for procurement of construc
tion. Today, construction buyers and sellers
must plow through voluminous regulations ap
plicable to other areas, such as research or
major system procurement, to isolate specific
treatment of construction. Our suggestion for
experimentation with separate, self-contained
regulatory treatment of differing types of pro
curement could be beneficial to the procurement
of construction.

Under present law, informal, expedited
small purchase procedures can be used only
for purchases of up to $2,500." Our recom
mendation for increasing this ceiling to
$10,000, with provision for periodic adjust
ment, would simplify the task of contracting
for thousands of small construction and main
tenance jobs each year and decrease Govern
ment and contractor administrative costs.

Subcontract "Bid Shopping"

There is no general agreement as to what
constitutes "bid shopping," but to the con
struction industry it is an emotional subject
which poses many complex management and
legal problems. Although bid shopping occurs
in areas of Government procurement other
than construction, in no other area is it viewed
with such concern by the industry. The terms
"bid shopping," "bid peddling," and "bid
chiseling" have been used interchangeably at
times. For purposes of this discussion we use
the term "bid shopping" to refer to all efforts
by a prime contractor to use the lowest bid
received on a subcontract as leverage to gain
an even lower bid, whether these efforts occur
before or after the award of the prime contract.

Subcontract bid shopping is apparently com
mon in the construction industry. It can create
vigorous competition which may provide the
general contractor (or a higher-tier subcon
tractor who "bid shops" the lower tiers) with
larger profits at the expense of subcontractors.
The problem is whether the Government can
take practical steps administratively or by

18 Armed Services Prceuremerrt Act of 1947; 10 U.S.C. 2301 et seq,
and the Federal Property and Administrative. Services Act of 1949;
40 U.S.C. 471 et seq.
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legislation to prevent this practice in Federal
construction.

Often the time involved prior to the prime
contract bid opening simply does not permit
full evaluation by prospective prime contrac
tors of the subcontractor's bids to see if (1)
the bids relate precisely to their respective
scopes of work, (2) the bids are reasonably
priced, and (3) there are management and
contractual concessions that can be made by
the general contractor which would persuade
the subcontractor to reduce his price. In such
cases, further negotiation between the success
ful bidder for the prime contract and potential
subcontractors may be necessary before sub
contracts can be awarded.

The Code of Ethical Conduct of the As
sociated General Contractors of America de
clares bid shopping unethical per se by stating
a prohibition against "bargaining down" sub
contract prices by use of other bid prices.

Difficulties involved in solving the bid shop
ping problem become apparent upon examining
the three preventive methods now in use. Vari
ous requirements for the listing of eubcon
tractors are the best known and most widely
used method of preventing bid shopping. Here
the general contractor must list subcontractors
by name in his bid and cannot make a sub
stitution without demonstrated justi " cion.
When this method is used, subcontractor, who
have more than a minimum percentage of the
total job are generally required to be listed.

A form of subcontractor listing is currently
used by GSA and the Department of the
Interior for buildings and by several States
for State construction projects.

On GSA contracts for new construction
estimated to cost more than $150,000, the bid
ders must list in their bids the names of
subcontractors they will engage if awarded the
contract. The listing of subcontractors for such
elements as plumbing, heating, air condition
ing and ventilation, electrical work, and eleva
tors is typically required."

There are two apparent difficulties with at
tempts to control bid shopping by the listing
method. First, the general contractors often
do not have time to evaluate fully and assemble
the subcontractor bids. Second, a subcontractor
who submits a successful bid can sharply re-

1441 eFR 5B-2.202-70.

-----------_._----
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strict the general contractor in final negotia
tion on the scope of work of the subcontract.
Under bid listing there is no contract between
general contractor and subcontractors prior to
the opening of prime contractor bids.

The listing of subcontractors may fail to
prevent bid shopping because of subterfuge,
both by general contractors and subcontrac
tors. General contractors do not have to list
subcontractors for those portions of the job
they plan to perform themselves. For those
specialty items for which the general contrac
tor has listed no one, he can shop after bid
opening until he finds a subcontractor willing
to perform at the general contractor's price.
Once found, the subcontractor and his em
ployees can be retained to perform the work as
employees of the general contractor.

Another approach is for the general contrac
tor to list either a dummy or subsidiary com
pany as his subcontractor. The bid shopping
can then occur at a tier below the first-tier
subcontractor, since only first-tier subcontrac
tors must be listed. This approach has been
attempted on GSA" and state jobs alike.

The second system, filing of bids by prospec
tive subcontractors, is used primarily in Mas
sachusetts. The State advertises separately for
major portions of a job as well as for the total
job. Subcontractor bids for the special portions
rre received by the State a week or two prior
to the time fixed for receipt of general con
tractor bids. The subcontractor bids are
publicly opened and recorded. In filing their
bids with the State, the subcontractors may
specify which general contractors mayor may
not use their bids.

This practice is necessary because subcon
tractors may not give the same price to all
general contractors. Because of experience with
factors such as compatibility and the general
contractor's expertise in a particular specialty,
a subcontractor's price may be lower to one
general contractor than to another. There may
be certain general contractors for whom a sub
contractor would not want to work under any
circumstances.

The third system used to protect subcontrac
tors is the multiple prime contractor system
employed in New York and several other States
for State financed construction. Here the job

l~ See Comptroller General Decision B-162585, May 14. 1968.



Acquisition of Construction and A-E Services

is broken down into main portions, such as
foundation, structural steel, electrical, and me
chanical. The State lets a prime contract for
each portion through competitively bid fixed
price contracts.

This system reduces the opportunity for bid
shopping by making prime contractors of a
number of firms which would normally be
first-tier subcontractors. It does not prevent
bid shopping below the prime contract level.

Of all the systems designed to protect sub
contractors, the multiple prime contractor sys
tem is the most expensive and the most chaotic.
A construction project is normally performed
in concert by individuals brought together for
that job and then disbanded. For such an as
semblage there must be a leader. Traditionally,
the general contractor has been that leader
coordinating the elements, pacing the work, and
directing overall production. Without the gen
eral contractor in that position, the buyer must
take on the effort or hire someone to do it
for him-usually a contract manager. In any
event, no matter how it is accomplished,
another layer of management is added, at ad
ditional cost.

In summary, these efforts have reduced bid
shopping only among principal subcontractors
of the first-tier. The efforts burden contract ad
ministration personnel, and while protecting
some subcontractors from bid shopping, they
have not precluded bid shopping by the
higher-tier subcontractors in the selection of
lower-tier subcontractors and suppliers.

Bid shopping occurs on non-Federal as well
as Federal jobs; however, attempts to develop
a system to control bid shopping to the satis
faction of all parties have been largely unsuc
cessful. General contractors and subcontractors
alike appear to be responsible for the failures
in that they both appear to "bid shop" where
such practice serves their best interest. Gov
ernment contracting officers, engineers, and in
spectors have not indicated that inferior work,
higher prices, or reduced competition have re
sulted on jobs they suspected were "shopped."

Since 1955 bills requiring the listing of im
portant subcontractors at the time the prime
building contractor submits his bid on Federal
construction projects have been periodically
introduced. The most recent, R.ll. 10, intro-
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duced in 1971, would require persons submit
ting bids on public works contracts to specify
certain subcontractors who will assist in the
construction. According to its sponsor, Con
gressman Robert L. Leggett, R.R. 10 is a meas
ure "to save coutractors and subcontractors
from themselves and provide reasonable pro
visions to safeguard a subcontractor...
when he has submitted a reasonable bid on
Federal work." The bill appears to be in liue
with GSA and Department of the Interior regu
lations, which over the past seven years have
required subcontractor listing. The Depart
ment of Defense and other agencies with major
construction responsibilities have not issued
similar regulations.

Both GSA and the Department of the Interior
have opposed R.ll. 10, stating that current ad
ministrative measures are adequate and that
R.ll. 10 would not afford the necessary admin
istrative flexibility.

A system to halt all first-tier bid shopping
on Federal construction, in an effort to control
those general contractors who practice it,
would be likely to cost the Government far
more than the benefits to be gained. We do not
believe the situation would be materially im
proved by the adoption of mandatory require
meuts-by legislation or otherwise-and do
not recommend a mandatory Government-wide
requirement for subcontract listing in Federal
construction.

In Part A of our report we discuss the impor
tance of subcontractors in the Government pro
curement process and urge that contracting
agencies take steps to ensure the continued
existence of a viable subcontractor community.
Bid shopping can have adverse effects in some
situations, and we believe the contracting
agencies should continue to seek practical
methods to reduce or eliminate such practices.

STUDY GROUP CONSIDERATIONS

Our study group on Construction reviewed a
number of problems in Federal construction
procurement and made detailed recommenda
tions. Significant areas of concern identified by
the study group are listed below.
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Solicitation and Award

• Professional opinions on subsurface con
ditions. Interpretative analysis of factual
data obtained by the Government from soil
borings or drill cores is not normally fur
nished prospective bidders in construction
projects.

• Environmental protection requirements.
Environmental restrictions on construction
operations are often not identified in bidding
documents.

• Cost estimates. Government estimates of
construction costs are normally withheld
from prospective bidders.

• Standard commercial products. Standard
commercial products known by the Govern
ment to fulfill specification requirements are
often not disclosed to bidders or contractors.

Regulations and Contract Clauses

• Truth in negotiations. Government regu
lations related to disclosure of contractor cost
or pricing data are not tailored to construc
tion negotiations.

• Warranty provisions. Warranty clauses in
construction contracts vary from agency to
agency.

I
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Contract Financing

• Bond premiums. The cost of payment and
performance bonds is recovered by the con
tractor through contract payments rather
than as a separate transaction between the
Government and the contractor.

• Mobilization costs. The cost of site mobili
zation, or "start-up," is often not singled
out for separate treatment under the contract.

• Retained percentages of progress pay
ments. A percentage of progress payments
is retained even if the contractor is
on schedule.

Contract Administration

• Availability of federal field construction
personnel. There is often inadequate avail
ability at the construction site of Govern
ment personnel with authority to make
technical and business decisions required by
conditions at the site and by the contract
terms.

• Change orders. Change orders are often
negotiated by the Government on an "all or
nothing" basis rather than on the basis of
payment of the agreed amount and negotia
tionas to matters in disagreement.

We do not make recommendations on these
detailed matters, but urge the contracting
agencies to take them into consideration.
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CHAPTER 4

Labor Conditions and Labor Laws Affecting Federal
Procurement of Construction

Our studies revealed widespread aud grow
ing concern about the impact of labor condi
tions and laws on construction. Some of the
problems are the result of the evolution of the
labor movement in the construction industry
and general labor legislation, and affect public
and private construction alike. Others result
from conditions peculiar to Government con
tracting or laws applicable to Government
contracts.

In private as well as Government construc
tion, costs have continued to increase at an
alarming rate. While many inflationary factors
are root causes, both Government and industry
assign some of this responsibility to traditional
work practices, union control over entry to
crafts, training programs for apprentices, and
measures which affect mobility of craftsmen.
Some persons, including union representatives,
also charge part of the result to construction
contractors because they have allegedly abdi
cated responsibilities to organized labor. Al
though the causes of increased construction
costs are many and diverse, it is apparent that
Government construction activities both affect
and are affected by private construction. The
fact that the Government is the largest single
buyer of construction has unavoidable impacts
on the construction industry.'

In Part A, we discuss National Policies Imple
mented Through the Procurement Process, and
make recommendations (1) for a program to
reexamine the full range of social and economic
programs, (2) to increase the visibility of costs

1 The interaction of the general labor laws between private and
Government construction was examined in detail by Study Group
13C (Construction). An analysis of the situation is covered on pp.

166-179 of its report to the Commission.

associated with their implementation, (3) to
provide uniformity in treatment for compara
ble violations, and (4) to change the dollar
thresholds at which these programs are applied
to the procurement process.' Three of the stat
utes affected by these recommendations are
the Davis-Bacon Act,' the Miller Act,' and the
Contract Work Hours and Safety Standards
Act.' The Davis-Bacon Act provides for the es
tablishment of minimum wages for laborers
and mechanics on Federal construction pro
jects, and the Miller Act provides for the fur
nishing of payment and performance bonds.
The Contract Work Hours and Safety Stand
ards Act provides, among other things, for the
payment of overtime for work in excess of 40
hours a week or more than 8 hours a day.

Our study has substantiated the existence of
significant problem areas with respect to these
statutes which affect the economy and effi
ciency of Government construction.

DAVIS-BACON ACT

The most important labor law directly af
fecting Federal procurement of construction is
the Davis-Bacon Act. It provides that Federal
construction contracts exceeding $2,000 must
require the contractor to pay laborers and
mechanics no less than the wages determined
by the Secretary of Labor to be prevailing in
the city, town, village, or other subdivision of
the State in which the work is to be performed.

2 See Part A. Chapter 11.
340 U.S,C. 276A-276A-5.
440 U.S.C. 270a-270d.
~ 41) U.S.C. 327-383.
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While the Davis-Bacon Act applies only to
construction purchased directly by the Govern
ment, some 60 other statutes make wage rates
determined by the Secretary of Labor in ac
cordance with the Davis-Bacon Act applicable
to various construction programs affected by
Federal grants, loans, insurance, and leases.
The Department of Labor estimated that for
fiscai 1971, about 59,000 direct Federal and
Federally assisted contract awards totaling
about $30.1 billion were covered by wage
determinations.e

Background

The Davis-Bacon Act was aimed at the prac
tices of construction contractors who were
paying substandard wages to migrant con
struction workers. It was enacted during a time
of economic depression when competition for
limited markets forced employers to cut labor
costs and both wages and prices were declining
sharply. The original act applied only to con
tracts in excess of $5,000 and determinations
as to prevailing wages were made by the
contractors.

The need for strengthening the act was de
veloped in a number of House and Senate Hear
ings in 1932, and again in 1934. The hearings
resulted in extensive amendments to the act in
1935,' lowering the threshold to $2,000 and re
quiring that prevailing wages be determined
by the Secretary of Labor rather than by the
contractor. The Comptroller General was di
rected to pay, from accrued payments with
held under the contract, any wages found to
be due laborers or mechanics.

The most recent amendment to the act in
1964,8 extended the coverage of wage deter
minations to fringe benefits.

The need for consistent policy among the
various agencies involved in administering the
act resulted in the issuance of Reorganization
Plan No. 14 of 1950.' Under the plan, the en
forcement and compliance responsibility re
mained in the contracting agencies. However,

o u.s. Comptroller General, Report B-146842. Need for Improvecl
AdministTation of the· Davis-Bacon Act Noted Over a Decade of
General Accounting Office Review8, July 14, 1971, p, 8.

; 49 Stat. 1011. e. 825. Aug. 30-, 1935.
II Public Law 88-349, July 2. 1964.
II 5 U.S.C. Appendix.
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the Secretary of Labor was directed to publish
regulations and undertake investigations or
other actions to bring about consistent admin
istration and enforcement of the labor stand
ards prescribed by the act.

The history of the Davis-Bacon Act has been
one of considerable controversy. After the de
pression of the 1930's subsided and gave way
to the inflationary pressures of the post-World
War II period, opponents claimed that the act
had outlived its usefulness and ought to be re
pealed. They claimed that the act contributed
to inflation by the breadth and strength of its
impact, by its essential denial to the Govern
ment of available competition, and by the man
ner in which it was administered. It was
contended that the Fair Labor Standards Act of
1938 afforded sufficient minimum wage pro
tection. There is a strong belief today among
construction contractors and Government con
tracting agency personnel that the deterrent
effects of the act outweigh its recognized social
value.

Organized labor, on the other hand, main
tains that, in the absence of prevailing wage
protection afforded by the act, the practice of
the Government to award contracts to the low
est responsible bidder would encourage non
union firms to compete by paying wages lower
than prevailing wage scales.

President Nixon, observing that the problem
of excessive and inflationary wage settlements
in the construction industry constituted an
emergency situation, temporarily suspended
the act on February 25, 1971."

Problem Areas

POTENTIAL CONFLICTS BETWEEN THE
OAVIS-BACON ACT AND THE NATIONAL
LABOR RELATIONS ACT

The Davis-Bacon Act was enacted four years
before the National Labor Relations Act."

10 U.S. President, proclamation 4031, "Proclaiming the Suspension
of the Davla-Baccn Act of March 3, 1981," ~6 Fed. Reg. 8457,
Feb. 25. 1971. Executive Order 11588, Mar. 29, 19'71, reinstating the
act, provided for a Construction Industry Stabilization Committee
and directed the Secretary of Labor not to take into consideration,
for wage determination purposes, any wage or salary increase in
excess of that found acceptable by the Committee.

11 29 U.S.C. 158.

'd~~
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Under the National Labor Relations Act an
employer has a legal obligation to bargain with
the authorized representative of employees re
garding terms and conditions of their employ
ment. Once agreement has been reached, tbe
employer cannot unilaterally modify it. If the
Secretary of Labor prescribes wage rates pur
suant to the Davis-Bacon Act higher than those
agreed to in collective bargaining, the employer
must obtain approval to depart from the collec
tive bargaining agreement; otherwise he would
breach the collective bargaining agreement and
violate the National Labor Relations Act. Al
though there is little likelihood that a union
would sue an employer for paying employees
wage rates higher than the union had negoti
ated, the existence of separate legal obligations
under the Davis-Bacon Act and the National
Labor Relations Act can pose a dilemma for
potential contractors for Government construc
tion work.

Possible conflicts between the Davis-Bacon
Act and the Railway Labor Act 12 were recog
nized by the Department of Labor in the case
of construction work performed by employees
of railroad companies covered by collective
bargaining agreements. By administrative de
cision in 1942, the Secretary of Labor held he
was precluded from applying the Davis-Bacon
Act to construction work performed by such
employees because they were subject to the
Railway Labor Act which "contains a compre
hensive system for the establishment and
maintenance of wage rates for the employees
of railroad common carriers." However, a sim
ilar rationale has not been extended to con
struction work performed by employees of
contractors covered by collective bargaining
agreements subject to the National Labor Re
lations Act.

THRESHOLD FOR APPLICATION OF THE ACT

The requirement for applying the Davis
Bacon Act to contracts in excess of $2,000 was
established in 1935, thirty-eight years ago.
Numerous small contracts exempted by that
threshold in 1935 are now covered by the act
because of inflation. In today's market it takes

1245 U.S.C. 151.
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$10,200 to buy as much construction as $2,000
bought in 1935."

The present $2,000 threshold of the act prac
tically eliminates the possibility of any con
struction being exempted. As a result, there
are increased administrative costs for both the
contracting agencies and the Department of
Labor. The increased number of wage deter
minations required of the Department of Labor
also hampers the effective collection of data!'
The number of wage decisions issued has in
creased from 3,884 in 1945 to about 26,000 in
each of fiscal years 1970 and 1971." The De
partment of the Interior has proposed legisla
tion which would raise the minimum dollar
amount of contracts subject to the Davis-Bacon
Act from $2,000 to $25,000. 16

Most other Federal agencies either support
the Department of the Interior proposal or at
least the proposition that the $2,000 threshold
ought to be increased. The General Services
Administration (GSA) agrees with the pro
posed $25,000 limitation. Of the agencies sur
veyed during our study, the majority supported
a dollar limit of $25,000; however, suggestions
ranged from $5,000 to $100,000. After $25,000,
the next most common recommendation was
$10,000. The reasons given are essentially the
same as those advanced by the Department of
the Interior.

The Assistant Administrator, Office of
Government Contracts and Special Wage
Standards, Wage and Hour Division of the De
partment of Labor, stated to our Study Group
that the proposed legislation would ease the
Department's workload, although the full
amount of the administrative savings to the
contracting agencies and to the Department of
Labor is not quantifiable.

The General Accounting Office (GAO) has

n Calculated by the Commission from data in 1935 U.S. Depart
ment of Commerce Composite Cost Index for Conat1'Uction converted
to 1967 = 100 base from data on page 385, Historical Statistics,
Colonial Times to 1957, series N 85-103 (1947-49 = 100) ; also gee
table 1094. "Price and Cost Indexes for Construction and Selected
Components of Construction: 1950 to 1970," p. 664. Statistical
Abstract of the United States. 1971 (1957-59 = 100) and U.S.
Department of Commerce Bureau of Census Construction Reports.
Value of New Const1'Uction Put in Place. Report 030"'-72-7, Sept.
1972, table 18. p. 22 (July 1972 index), 1967 = 100.

14 Letter from Leo R. Werts, Assistant Secretary for Administra-
tion; U.S.' Department of Labor to Hon. Elmer B. Staats,
Comptroller General of the United States. Oct. 9. 1970.

UNote 6. supra.
16 Memorandum from the Department of the Interior to OMB. Dec.

3, 1971, transmitting the Department's proposed legislative program
for the 92d Cong., 2d sesa.
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proposed an increase in the present $2,000 limit
to an amount between $25,000 and $100,000."
It stated that a reduction in the number of
wage determinations required would permit
the Department's wage determination staff to
(1) make more thorough investigations, (2)
conduct more frequent detailed onsite surveys,
and (3) more adequately resolve protests or
problems that may arise in arriving at factual
determinations.

The Legislative Research Department of the
AFL-CIO has stated that the unions would
strongly oppose any legislation calling for an
increase in the $2,000 threshold. This opposi
tion is based on the argument that an increase
would result in significant reduction of Davis
Bacon Act protection for workers on small dol
lar value repair and painting contracts, the
type of workers who most need protection.

RESPONSIBILITY FOR ENFORCEMENT

The Davis-Bacon Act does not expressly
state who has responsibility for determining
the act's applicability to a particular contract,
although under Reorganization Plan No. 14 of
1950 18 the Secretary of Labor is authorized to
prescribe standards and regulations to ensure
coordination of administration and consistency
of enforcement of the act. While the Reorga
nization Plan also authorizes the Secretary to
conduct investigations to ensure consistent en
forcement, the basic responsibility for enforce
ment apparently remains with the contracting
agencies." The lack of clear guidance, and dif
ferences in views about enforcement responsi
bilities, continue to generate problems in the
administration of the act.

Our review of contracting agencies disclosed
that the day-to-day enforcement activities such
as payroll inspections, employee interviews,
and full-scale investigations are usually per
formed by persons responsible for the ad
ministration of contract provisions. Certain
agencies-Department of Defense, AEC, and
NASA-have labor relations specialists at

u Note 6, supra. n. 37.
18 6 U.S.C. Appendix. The Department of Labor bas issued

regulations (29 OFR, Subtitle A, part 5) and an btvestiyative and
Enforcement Manual setting forth procedures to be followed in
enforcing the Davis-Bacon Act.

19Ibid. : see also Comptroller General Decisions B-14490I. Apr. 10,
1961: B-147602. Jan. 23. 1968; B-148076. July 26, 1963.
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the headquarters level and throughout their
various field activities who coordinate and guide
contracting personnel in enforcement matters.

With few exceptions, the interviewed agen
cies declared that contracting personnel at the
project site need to enforce all contract provi
sions, to ensure performance in accordance
with contract requirements.

On the other hand, the Department of Labor
stated that, while many of the major procure
ment agencies do have established staffs which
carry out enforcement, many, particularly the
newer ones, do not have this capability. These
latter agencies are usually those involved with
Federally assisted programs rather than direct
Federal construction, and it is on such con
tracts that the Department of Labor's Wage
and Hour Division is focusing its own enforce
ment effort.

An Assistant Administrator in the Depart
ment of Labor's Wage and Hour Division also
stated that the enforcement of Davis-Bacon
labor provisions would be more efficient if
centralized in the Department because of the
Department of Labor's general responsibility
for and experience in enforcing other labor
laws." He said the current level of effective
ness could not be maintained without addi
tional staffing. The Department's San Francisco
Regional Director, Employment Standards Ad
ministration, made a similar observation. He es
timated that a 30 percent" increase in staff
in that region would be necessary to achieve
an acceptable level of compliance.

AUTHORITIES OF THE COMPTROLLER
GENERAL AND THE DEPARTMENT OF
LABOR UNDER THE ACT

Under Section 3 of the act," the Comptroller
General is authorized to determine violations,
impose debarment, and make wage adjust
ments. As he interprets the law, these provi-

ecMemorandum [loom Warren D. Landis, Assistant Administrator,
U.S. Department of Labor, to Horaee E. Menasco, Administrator,
U.S. Department of Labor, subject: "Proposal for Decentralization
of Wage Determination Functions," Sept. 8. 1971.

21 Memorandum for the record, Study Group 2 visit to U.S.
Department of Labor; Employment Standards Administration, San
Francisco, California..July 13. 1971.

2:1 40 U.S.c. 276a-2.

;~~
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sions place the authority and responsibility for
such actions in his office."

The Comptroller General has repeatedly held
that the authority given the Secretary of La
bor, under Reorganization Plan No. 14, does
not include the power to make individual
enforcement determinations or authoritative in
terpretative decisions. According to the Comp
troller General, the actual administration and
enforcement of the acts affected by the plan
is the responsibility of the individual contract
ing agencies, and interpretative decisions of
the Secretary of Labor have "advisory force
only." " The Secretary of Labor, on the other
hand, views his decisions as authoritative
based on Reorganization Plan No. 14 and the
"obvious intent of Congress" as reflected in
section 10 of the Portal to Portal Act." The
Solicitor of Labor testified in 1962 before the
House Special Subcommittee on Labor 26 that
"the result of this situation is to frustrate ef
fective administration and enforcement of the
contract labor standards laws."

In view of the difficulties created by the cur
rent situation, the Comptroller General has
suggested that this Commission consider rec
ommending legislation which would divest
GAO of its administrative responsibilities in
the Davis-Bacon Act and place those responsi
bilities in the procurement agencies and the
Department of Labor. Essentially, his proposal
would give the procurement agencies such re
sponsibilities but would provide for appeal to
the Department of Labor in certain limited
instances."

UNCERTAINTY AS TO COVERAGE OF THE ACT

The Comptroller General and the Secretary of
Labor also disagree as to the application of
the act in important areas. The Secretary of

~. VAS. Comptroller General, Decision 8-161858, and Letter to the
Secretary of Labor, Jan. 22. 1968, subject: Decision 8-161858,
October 11. 1967, Concerning LOFT and the Role of the General
Accounting Office Under the Davis-Bacon Act. The Comptroller
General does not assert this position with respect to the Service
Contract Act and the Walsh-Healey Public Contracts Act, which
direct the Comptroller General only to publish a debarred list
pursuant to the recommendation of the procurement agency or the
Secretary of Labor-a ministerial function; or the so-called
Davie-Bacon "Related Acts."

24 U.S. Comptroller General, Decision B-144901. Apr. 10, 1961.
2D U.S. Solicitor of Labor, Opinion No. D8-1, Apr. 3, 1961.
26 Hearings on the Administration of the Davis-Bacon Act, 87th

Cong., 2d seee., PIl, 831-832.
2~ Comptroller General letter of Dec. 27" ,1971 (attached as

Appendix B). '
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Labor, for example, has taken the position
that contracts for the manufacture or furnish
ing of elevators and generators which also call
for certain installation work (like foundation
preparation or pouring) may be subject to
both the Public Contracts Act and the Davis
Bacon Act if the contract involves more than
an "incidental" amount of erection or installa
tion. Thus, under the Department of Labor
interpretation, the Davis-Bacon Act would be
applicable to the installation portion of a com
bination supply and installation contract, and
the Walsh-Healey Act to the other work, de
pending upon the amount of required construc
tion activities."

The Comptroller General, on the other hand,
holds that the Davis-Bacon Act applies on the
basis of the contract as a whole; that the act
is not applicable to any part of the work to be
performed under a contract if the contract
is not "essentially" or "substantially" for
construction."

Contracting agencies having a volume of
contracts involving both supply and installa
tion work indicated that when the installation
work exceeded $2,000, they were inclined to
insert the Davis-Bacon Act stipulations for
lack of guidelines from the Department of
Labor on what constituted more than an "in
cidental" amount of such work. Where the
agencies follow this practice, the supply con
tractor must either segregate his work force
and pay Davis-Bacon wage rates to those
workers performing the construction-type work
or subcontract out that phase.

The absence of statutory definitions of crit
ical words or phrases used in the act also
has produced controversies which are unre
solved. The act provides that every covered con
tract shall stipulate that the contractor or his
subcontractor shall pay mechanics and laborers
employed directly upon the "site of the work" at
wage rates not less than those stated in the ad
vertised specifications; but the act contains no
definition of "site of the work." The Solicitor
of Labor's opinions have given that term a
broad interpretation to include the sites of job
headquarters, storage yards, prefabrication
or assembly yards, quarries or borrow pits,

28 See section 6(b), Rulings and Interpretations No.8 under the
Walsh~HealeyPublic Contracts Act and Solicitor of Labor's Opinion
No. DB-20, Jan. 81, 1962.

29 U.S. Comptroller General, Opinion, B,...150818 (1), June 6, 1968.
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and batch plants, which are set up for and
serve exclusively the particular construction op
eration and are reasonably near the construc
tion site. When the Comptroller General has had
opportunity to consider the term, he has con
strued it to refer to the "exact confines of the
place of performance of the construction
work" and not to "work off the site . . .
even though performed in the immediate
community." 30

Whether particular contract work consti
tutes "construction of a public work" covered
by the Davis-Bacon Act can have significant
impacts on agency costs and programs and
has been the source of disagreement between
the contracting agencies and the Department
of Labor. In keeping with the Department's
general approach, its Solicitor has in the past
construed the act broadly to cover the assembly
of a mobile nuclear reactor experimental sys
tem;" the assembly of 40-foot waveguide
modules for subsequent installation into a
linear accelerator; sa and the assembly of the
crawler-transporter used at the Kennedy Space
Center for lifting and transporting a launch
vehicle and spacecraft to its launchsite "
notwithstanding the contracting agencies' de
terminations that the contracts involved were
not subject to the act."

The Davis-Bacon Act, by its terms, applies
to contracts for construction, alteration, and/
or repair work, but not to operating or mainte
nance work. The broad interpretations given
to "construction," "alteration," and "repair"
in Department of Labor regulations and the
absence of criteria distinguishing operating
and repair work have necessitated extensive
administrative reviews for classifying work
under contracts for the management and oper
ation of Government-owned facilities. Employ
ees of such contractors usually are covered by
collective bargaining agreements providing for
wage rates and benefits in accordance with in-

30 U.S. Comptroller General, Opinion B-148076, July 26. 1963.
31 U.S. Solicitor of Labor. Opinion DB-52, Oct. 14, 1966.
92 U.S. Solicitor of Labor, Unnumbered Opinion letter to AEC,

Jan. 13, 1965.
:IS U.S. Solicitor of Labor, Opinion letter to the General President

of the International Association of Bridge, Structural and Orna
mental Iron Workers, AFL.CIO. dated Aug. 14, 1964.

94 In all of these situations, the agencies' positions were upheld
eventually. U.S. Comptroller General, Opinion B-161858, Oct. 11,
1967; U.S. Comptroller General, Opinion B-150828. Feb. 18, 1965, In
the third case, the agency appealed the Solicitor's ruling to the
Department of Labor Wage Appeals Board, which reversed the
Solicitor's Opinion.

I,
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dustrial rate structures rather than construc
tion trade rates. To avoid the complications
engendered by having two rate structures for
the same employees, careful reviews of work
projects are made to screen out Davis-Bacon
work; items of work which are considered
"covered" work are subcontracted out. Both
cause added costs to the Government. The lack
of adequate criteria for distinguishing non
covered work in these situations also results
in labor unrest-when work is contracted out
to satisfy Davis-Bacon requirements, employ
ees of the operating contractor are unhappy;
when a determination is made that a particular
job can be classified as operating or mainte
nance, there is often concern by union repre
sentatives that the Davis-Bacon Act is being
undercut.

The use of operating or management con
tractors for conducting Government programs
largely developed during and after World War
II. While cooperative efforts of organized
labor, contracting agencies, and the Department
of Labor have resulted in some alleviation of
the problems generated by the scope of this
type of work, no action has been initiated to
examine the overall problem.

BASIS FOR DETERMINING
PREVAILING WAGES

The act provides that employees will be paid
at not less than the prevailing wage rates as
determined by the Secretary of Labor. The
Department has defined the term "prevailing"
wage rate in 29 CFR, part 1, section 1.2(a) (1)
through (3), to mean:

The rate of wages paid in the area in which
the work is to be performed to the majority
of those employed in that classification in
construction in the area similar to the pro
posed undertaking.

In the event that there is not a majority
paid at the same rate, then the rate paid to
the greater number: provided such greater
number constitutes 30 percent of those so
employed.

In the event that less than 30 percent of those
so employed receive the same rate, the
average rate.
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This definition is generally referred to as the
"30 percent rule."

The GAO report 30 discussed above noted
cases where the use of the 30 percent rule
resulted in the determination of minimum
wage rates significantly higher or lower than
the rates actually paid to the majority of the
workers in a classification. An example in the
GAO report involved a determination of $4.25
an hour as prevailing for carpenters in an
area based on a survey of 102 carpenters--31
were paid an hourly rate of $4.25 and 71 were
paid hourly wage rates between $2.50 and
$4.00.

EFFECT OF IMPROPER WAGE
DETERMINATIONS

In Report B-146842 the Comptroller General
also summarized findings on 29 selected proj
ects and estimated that costs were increased
5 to 15 percent, or about $9 million of the
total $88 million involved, because wage rates
were established at levels higher than those that
actually prevailed in the area of the project.
GAO's review of the Department's wage deter
mination program disclosed many examples of
"improper" wage determinations.

GAO attributed the issuance of improper
wage determinations to insufficient wage and
fringe benefit information." Improved data col
lection was recommended in each of the seven
reports (dating back to 1962) preceding Re
port B-146842. This finding was corroborated
by representatives of the Department of Labor,
who stated that the collection of basic hourly
rate of pay and fringe benefit data was the
most difficult problem in the administration of
the act, particularly in the area of residential
housing, where a survey is almost always nec
essary due to the unavailability of wage data.

The accuracy of wage determinations was
one of the chief concerns of contractors and
contractor associations interviewed during our
study.

n Note 6. 8UPl'a.. pp, 22-23.
36 Note 6. 8upl'a, pp. 9, 10, 28.
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SUBMISSION OF WEEKLY
PAYROLL RECORDS

A Department of Labor regulation" requires
that any contract subject to the labor standard
provisions of the Davis-Bacon and related acts
must contain a stipulation that the contractor
will submit weekly a copy of all payrolls to
the contracting agency. These copies must be
preserved for a period of three years from
date of contract completion.

Verification of the weekly payrolls by Gov
ernment personnel is a time-consuming and
costly activity. Resident engineers and other
contracting personnel directly responsible for
the maintenance and inspection of such rec
ords were almost unanimous in their conclusion
that few, if any, violations of significance were
ever disclosed as a result of their review and
verification of the weekly payrolls. The re
quirement is also costly to contractors and
contributes to the cost of construction. Contrac
tors interviewed in our studies identified as a
major item in their overhead the preparation
of reports such as the weekly payroll records
under the Davis-Bacon Act and Standard Form
100, "Employer Information Report EEO-1"
required jointly by the Office of Federal Con
tract Compliance and the Equal Employment
Opportunity Commission. With respect to
weekly payroll records, they stated that al
though computer payroll sheets could be sub
mitted in lieu of a standard payroll form, the
requirements were sufficiently different so as
to require separate programming and extra
computer time. The Associated General Con
tractors of America has recently estimated
the annual cost to contractors only of com
pliance to be $190 million."

The submission of weekly payroll records is
not required under other laws containing labor
standard provisions. Although it may be de
sirable to retain a payroll requirement for
Davis-Bacon Act purposes, both costs and
administrative burdens would be reduced by
providing for the submission of a notarized
statement at the beginning and end of each con
tract, with appropriate penalties for falsifica
tion, that the wages and fringes to be paid

3T 29 OFR. part 5, section 5.5(a). Based on 40 U.S.C. 276(c).
88 Letter from The Associated General Contractors of America to

the Commission, Sept. 1972.
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(and paid) on the project would (did) meet
the requirements of the Davis-Bacon Act.

THE MILLER ACT

The Miller Act 39 is the Federal construction
bond statute. It was enacted in 1935 and re
quires, in general, performance and payment
bonds under any Federal contract in excess of
$2,000 for the construction, alteration, or re
pair of any public building or public work of
the United States. The act's application is
coextensive with that of the Davis-Bacon Act.
It was designed to replace and correct the
shortcomings of the Heard Act of 1894, a law
that required prime contractors to provide a
single penal bond which served as both the
performance and the payment bond.

Under the Miller Act, two separate bonds
are required-a performance bond and a
payment bond." The requirement for a per
formance bond is intended to protect the Gov
ernment against failure of the contractor to
complete construction work, while the payment
bond is, in effect, a substitute for the protection
afforded on private construction projects by
a mechanics lien, a remedy not available against
the Government because of the doctrine of
sovereign immunity.

Problem Areas

Although the Miller Act bonding require
ments are beneficial to Federal construction
procurement, the act presents a number of
problems which impact the procurement proc
ess and construction costs.

3940 U.S.C. 270a-270d (1970).
4G Bidders are also customarily required to post security or bid

bonds. (See ASPR 10-102 and FPR 1-19.103-3 and -4.) However,
there is no general statute requiring bid security. The purpose of the
bid bond is to demonstrate the good faith of the bidder and to
guarantee that he will enter into the contract, if awarded, and will
furnish the required payment and performance bonds.

Also, there is no general statute requiring suretyship in connection
with procurement of supplies or services on behalf of the
Government. Bonds are sometimes required in connection with such
procurements. but purely on the basis of administrative discretion.
(See ASPR 10-104 and FPR 1-19.104.2 and 1-19.105.2.)

T
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DOLLAR THRESHOLD

In practical effect, requiring performance
and payment bonds for contracts in excess of
$2,000 means requiring bonds for all construc
tion contracts-for the same reasons discussed
above in connection with the Davis-Bacon Act.
Our study indicates that the $2,000 threshold
for bonds is expensive to the Government and
limits competition on small construction jobs;
either because potential construction contrac
tors will not go through the paperwork and
expense of getting bonds or are unable to do so.

The number of construction contracts under
$25,000 is substantial although it represents
only a fraction of the total construction ex
penditures; for example, in fiscal 1972 the
number of actions representing military prime
contract awards for construction between
$10,000 and $24,999 numbered 6,095 (over 44
percent of the reported construction con
tracts)," for a value of about $94 million." The
types of work involved included small projects
for repair and alteration, work in remote areas
such as fences and cattleguards, and rehabili
tation of housing in preparation for sale.

COST-TYPE CONTRACTS

The Miller Act, as currently written, au
thorizes DOD to waive the bonding require
ments for cost-type contracts. Other agencies
who do not have that authority must obtain
such bonds or resort to other legal grounds
for omitting this requirement.

DOD has exercised its waiver authority un
der the act with respect to cost-type contracts
and has required that cost-type contractors ob
tain Miller Act "equivalent" bonds from their
fixed-price subcontractors. Although these
bonds are intended to provide protection equal
to that under the Miller Act, they are "private
bonds" and must be enforced under State law
rather than the Miller Act.

Lacking the DOD waiver authority, AEC
and NASA apply the bond requirements of the
act to fixed-price subcontractors under their
cost-type prime contractors. Although the
Comptroller General has held that the bonds

41 Calculated by the Commission.
42 Letter from the Office of Assistant Secretary of Defense

(Installations and Logistics) to the Commission, Aug. 25.1972.
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obtained from such subcontractors are Miller
Act bonds, representatives of the surety in
dustry continue to have concerns about the
status of such bonds.

ADDED COSTS TO THE GOVERNMENT

GAO in a recent report .. on the desirability
of expanding the Government's self-insurer
role in numerous phases of its activities, de
voted considerable attention to the Miller Act
requirements for payment and performance
bonds on Government construction contracts.

The survey by GAO disclosed that the cost
of the bonds was substantial and the number
of defaults few." It was indicated that the
deletion of the bond requirements and the ac
ceptance of the occasional inconveniences, dis
ruption, and expense of an uninsured default
might result in a net benefit to the Government.
Agency officials and industry representatives,
from whom views were solicited by GAO,
expressed the belief that the value of perfor
mance and payment bonds lies not so much in
the indemnification of Government losses as
in the other functions performed by the sure
ties. The construction industry's chief con
cerns appear to be the screening out of
unqualified contractors and the protection of
suppliers and laborers. Government agencies
share these concerns and want the assistance
of the surety to help to avoid a default and
in taking over and completing the construction
project when a default does occur.

It was concluded by GAO, however, that
further consideration as to the appropriateness
of repeal of the Miller Act bond requirements
is needed prior to any proposal to Congress
for repeal.

CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The Contract Work Hours Standards Act ..
48 U.s. Comptroller General, Report B-168106, SUT1Jey 0/ the

Application of the Govemment'8 Policy on Self-I'n8U'1'Qlftce, June 14,
1972.

44 Estimated at between $16.5 million and $2(}.5 million in fiscal
1970, between $20 million and $24.4 million in fiscal 1971, and
between $23 million and $28 mlllion in fiscal 1972. Ibid., PP. 51. 54,
56.

t5 Public Law 87-581, 40 U.S.C. 327 et seq.

.;1
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superseded a series of confusing and overlap
ping work-standard statutes which were en
acted between 1892 and 1940 and, among other
things, requires the payment of time and one
half for work in excess of 8 hours a day or
40 hours a week. Nearly all of the construction
contractors queried in the Commission's study
reported that this requirement increases costs,
as it requires the payment of overtime costs
for working over 40 hours in one week to
make up for time lost due to bad weather in
another week. It is also asserted to bar the
adoption of a 4-day, 40-hour work week.

The Secretary of Labor is authorized to
provide reasonable limitations and allow varia
tions from the overtime requirements of the
act. Recently a variation from the overtime
provisions was granted to the Veterans Ad
ministration for contracts to provide nursing
home care for veterans. Under this variation
employees of nursing homes are permitted to
work up to 48 hours in a work week without
overtime compensation.

The Department of Labor held a public hear
ing on September 7-10, 1971, concerning adop
tion of a 4-day, 40-hour work week without
payment of time and one-half overtime com
pensation for workdays exceeding 8 hours but
has taken no action with respect to this matter.

The Legislative Research Department of the
AFL-CIO and representatives of several AFL
CIO unions testified at the Department of
Labor hearing that they opposed any variance
from the established standards.

SUMMARY

The most critical problems affecting Govern
ment construction pertain to labor laws and
their administration. The confusion and diver
gent views with respect to responsibilities and
authorities under the Davis-Bacon Act, uncer
tainty as to the coverage of that act, and
practices used in determining "prevailing"
wage rates result in increased costs and de
lays. The dollar thresholds at which the labor
and bonding statutes apply increase contract
and administrative costs and restrict competi
tion. The work hours provisions apply the
same requirements to both supply and con-
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struction contracts, although construction
work is very different in character. The re
quirement for submission of weekly payrolls
contributes significantly to the cost of con
struction.

In Part A we recommend a complete re
examination of the many social and economic
objectives implemented through the procure
ment process. Although we make no recom
mendations on the approach to solving the
problems existing under the labor standards
provisions and laws applicable to Government
construction projects, we believe their impor-

Part E

tance means that their review should be given
a high priority. In recommending this reex
amination we again emphasize our endorse
ment of the objectives underlying the statutes
discussed above. We do not suggest the dilution
of any substantive benefits they now provide.
However, it would seem that through clarify
ing the statutes and the responsibilities for
their implementation, or perhaps by the adop
tion of other approaches, real gains in the
economy and efficiency of construction procure
ment could be realized without degrading the
protection afforded by the labor laws.

~'~*
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APPENDIX A

Public Law 92-582

It Public Law 92-582
92nd Congress, H. R. 12807

October 27, 1972

S!nS!ct

"SEC. 901. As used in this title-
"(1) The term 'firm' means any individual, firm, partnership, corpo

ration, association, or other legal entity permitted by law to practice
the professions of architecture or engineering.

"(2) The term 'agency head' means the Secretary, Administrator, or
head of a department, agency, or bureau of the Federal Government.

"(3) The term 'architectural-and engineering services' includes those
professional services of an architectural or engineering nature as well 86 STAT. 1278
as incidental services that members of these professions and those in 66 STAT. 1279
their employ may logically or justifiably perform.

To amend the federal Property and Administrative Services Act of 1949 in
order to estabhsh Federal policy concerning the selection of firms and tndt
viduals to perform architectural, engineering, and related services for the
Federal Government.

Be it enacted by the Senate and House of Representatives of the
United States of America in Oonoreee assembled, That the Federal
Property aud Admiuistrative Services Act of 1949 (40 U.S.C. 471
et seq.) is ameuded by addiug at the end thereof the following new
title:

"TITLE IX-SELECTION OF ARCHITECTS AND
ENGINEERS

"DEFINITIONS

Arch!tects and
engineers.
Federal se
lection poli~,

establishment.
63 Sta.t. 377;
82 Stat. 1104.

"POLICY

"SEC. 902. The Congress hereby declares it to be the policy of the
Federal Government to publicly announce all requirements for archi
tectural and engineering services, and to negotiate contracts for
architectural and engineering services On the basis of demonstrated
com}?et€'nce and qualification for the type of professional services
required and at fair and reasonable prices.

"REQUESTS FOR DATA ON ARCHITECTURAL AND ENGINEERING SERVICES

"SEC. 903. In the procurement of architectural and engineerinf serv
ices, the agency head shall encourage firms engaged in the lawfu prac
tice of their profession to submit annually a statement of qualifications
and performance data. The agency head, for each proposed project,
shall evaluate current statements of qualifications and performance
data on file with the al;:ency, together WIththose that may be submitted
by other firms regardmg the proposed project, and shall conduct dis
cussions with no less than three firms regarding anticipated concepts
and the relative utility of alternative methods of approach for fur
nishing the required services and then shall select therefrom, in order
of preference, based upon criteria established and published by him,
no less than three of the firms deemed to be the most highly qualified to
provide the services required.

83-081 0



144

86 STAT. 1279
Pub. Law 92-582 - 2 - October 27, 1972

Part E

l;NEGOTIATION OF CONTRACTS Jo'OR ARCHITECTCRAL .\::\"1) r.:XGIXl';ERI:SG

SERVICES

"SEC. 904. (a) The agency head shall negotiate a contract with the
highest qualified firm for architectural and engineering services at
compensation which the agency head determines is fair and reasona
ble to the Government. In making such determination, the agency
head shall take into account the estimated value of the services to be
rendered, the scope, complexityt and professional nature thereof.

"(b) Should the agency head be unable to negotiate a satisfactory
contract with the firm considered to be the most qualified, at a price
he determines to be fair and reasonable to the Government, negotia
tions with that firm should be formally terminated. The agency head
should then undertake negotiations with the second most qualified
firm. Failing accord with the second most qualified firm, the agency
head should terminate. negotiations. The agency head should then
undertake negotiations with the third most qualified firm.

"(c) Should the agency head be unable to negotiate a satisfactory
contract with any of the selected firms, he shall select additional firms
in order of their comJ?etence and qualification and continue negotia
tions in accordance with this section until an agreement is reached."

Approved October 27, 1972.

LEGISLATIVE HISTORY:

HOUSE REPORT No. 92-1188 (Camm. on Government Operations).
SENATE REPORT No. 92-1219 (Comm. on Government Operations).
CONGRESSIONAL RECORD, Vol. 118 (1972):

JU~ 26, oonsidered and passed House.
Dot. 14, conet der-ed and pess.ed Senate.

o
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APPENDIX B

Comptroller General Letter, December 27, 1971

1·160725

COMPTROL.LER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20548

DEC 27 1971

Mr. E. Perkins McGuire
Chairman, Commission on

Government Procurement
1717 H street, N. W.
Washington, D. C. 20006

Dear Mr. McGuire:

In connection with the Commission's study of labor standards on
public contracts, we submit the following comments relative to ad
ministration of the Davis-Bacon Act, 40 U.S.C. 276a, for your con
sideration.

The Davis-Bacon Act establishes a minimum wage structure for the
employees of Government contractors. The Secretary of Labor is made
responsible for determining and prescribing prevailing wages which must
be specified in certain Federal construction contracts and which must be
paid to various classes of laborers and mechanics employed thereunder
(section 1). The General Accounting Office is made responsible, in all
instances where compliance with the contract wage provisions has been
questioned, for determining whether or not "violations" (disregard of
minimum wage obligations) occurred in a sense for which punishment is
directed in the form of ineligibility to receive awards of Federal con
tracts (debarment) for three years and, if underpaymentp exist and funds
have been withheld therefor by a contracting officer, for paying aggrieved
employees amounts to which they may be entitled (section 3) •

The delegation to GAO under existing law of responsibilities to
correct wage underpayments to employees and to determine violations and
impose debarments in appropriate instances has the effect of excluding
the Department of Labor from exercising final jurisdiction over adminis
trative enforcement activities, and it obviously has interfered with and
prevented a full centralization of administrative functions. It is other
wise undesirable because the duties so entrusted are not germane to our
regular activities; they involve a duplication of work already performed
in large part by individual contracting agencies and by the Department of
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Labor under Plan No. 14, and the processing of cases in different of
fices delays enforcement action and promotes inconsistencies.

Part E

Evidence concerning the observance of Davis-Bacon Act requirements
serves three purposes. It establishes bases upon which settlement is
made with a contractor for performance, upon which debarment is required,
and upon which amounts are withheld from a contractor and disbursed to
employees as wage adjustments. Obviously, the participation of three
agencies (the contracting agency, the Department of Labor, and the
General Accounting Office) in investigations to develop such evidence in
volves considerable duplication of effort and may be unduly burdensome
upon contractors. Obviously, also, the consideration and evaluation of
evidence by three separate agencies necessitates repeated transfers of
records and further duplication. In addition, the well-established pro
cedures for determining and adjusting matters of compliance with prescribed
contract requirements, including appeal procedures, are disrupted and by
passed when contract settlement in the area of labor standards compliance
is removed from the jurisdiction of contracting agencies and placed in the
Department of Labor, or GAO, or both.

In view thereof, it is our opinion that the enforcement duties now
entrusted to our Office more appropriately can be discharged by the Depart
ment of Labor and the contracting agencies concerned, and we therefore
recommend that all enforcement responsibilities be transferred to their
jurisdiction.

In the interest of simplification and savings, we also suggest the
practicability of a greater utilization of primary responsibility in the
individual contracting agencies for verifying and enforcing compliance.
This responsibility would include the duties of making adequate compliance
investigations, withholdings and disbursements of wage adjustments to
underpaid employees when proper and necessary, and the imposition of debar
ment where appropriate because of violations. Adequate appeal procedures
for the settlement of disagreements as to satisfactory performance of required
conditions already exist under standard contract provisions. In instances
where disputes arise concerning the existence or extent of a prevailing wage
rate or classification, since this is a matter initially determined by the
Department of Labor, it appears that appeal procedures should be established
in that Department. In the case of appeals concerning the imposition of

~,~,
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debarment, after appropriate statement of charges, hearings if requested,
and findings of fact, it may be desirable that, in the interest of a con
sistent application of this sanction to violators, such appeals also
should be decided by the Department of Labor.

147

Under such an arrangement, the Department of Labor would have re
sponsibility for overall regulation to achieve coordination and con
sistency of enforcement, as well as all rate making jurisdiction, but
only such investigative and appeal (in the case of rates and debarments)
functions as are essential to ensure consistency of enforcement. The De
partment would not engage in fact finding in the contract settlement area.
It is believed that, given adequate prevailing wage determinations and
such guides in the form of regulations as are necessary to consistency of
enforcement, the contracting agencies could take satisfactory steps to
ensure compliance, wage adjustments in accordance therewith (including
direct payment where necessary), and debarment, and so avoid the disrup
tion of settlement procedures, the expense consequent upon duplication of
investigative effort and repeated transfers of evidence, and the inevitable
delays of fact finding and review authority in additional separate agencies.

The simplication of enforcement measures suggested would, it is
believed, go far toward making possible a current and efficient handling of
labor standards problems under construction contracts. There can be little
doubt that cumbersome enforcement procedures result in confusion and delays
and in the completion of enforcement actions only long after performance.
The most pressing need at this time appears to be for simple, direct en
forcement machinery which can determine labor standards compliance at the
time of performance and provide for the prompt and efficient resolution of
all questions (whether involving the ascertainment of prevailing wage rates
for classifications of employees utilized, appropriate settlements with
contractors on the basis of their performance, the enforcement of wage ad
justments by direct payments to employees where necessary, or application
of the debarment sanction) in a manner fair to all concerned.

In connection with the direction that the Secretary of Labor dis
tribute lists of debarments to Federal agencies, we recommend a perfecting
amendment to the walsh-Healey Act (which now provides for reporting debar
ments thereunder to our Office for publication) so that a single combined
list can be issued by the Secretary.



148

B-160725

We suggest, however,. that any legislation, or recommendation
for legislation, to accomplish the purposes set out above shquld
clearly indicate that it is intended to apply only to matters in
volving compliance with, and enforcement of, the obligations of
contractors, and is not intended to affect the jurisdiction of this
Office to consider and decide other questions, such as those in-

. volving application or administration of the Act, which may be raised
by protesting bidders, by contractors, by procuring agencies, or may
otherwise come to our attention during the performance of our stat
utory functions.

If any further information or assistance is desired, we shall
be pleased to cooperate.

~-AO=/L
Comptroller General
of the United States

Part E

~.~
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APPENDIX C

List of Recommendations

1. Base procurement of architect-engineer
services, so far as practicable, on competitive
negotiations, taking into account the technical
competence of the proposers, the proposed con
cept of the end product, and the estimated cost
of the project, including fee. The Commission's
support of competitive negotiations is based
on the premise that the fee to be charged will
not be the dominant factor in contracting for
professional services. The primary factor
should be the relative merits of proposals for
the end product, including cost, sought by the
Government, with fee becoming important only
when technical proposals are equal. The prac
tice of initiaIIy selecting one firm for negotia
tion should be discouraged, except in those rare
instances when a single firm is uniquely quali
fied to fiII an unusual need for professional
services.

2. Provide policy guidance, through the Office
of Federal Procurement Policy, specifying that
on projects with estimated costs in excess of
$500,000 proposals for A-E contracts should
include estimates of the total economic (life
cycle) cost of the project to the Government
where it appears that realistic estimates are
feasible. Exceptions to this policy should be
provided by the agency head or his designee.

Dissenting Position

Dissenting Recommendation 1. The pro
curement of A-E services should continue to
be based on a competitive selection process
as outlined in Public Law 92-582, which
focuses on the technical competence of inter
ested prospects. Solicitations of a price pro
posal and negotiations as to' price should be
undertaken only when the best qualified firm
has been ascertained; if mutual agreement
cannot be reached, the next best qualified
firm should be asked for a price proposal,
followed by negotiation; and if necessary, the
process should be repeated until a satisfac
tory contract has been negotiated. [Offered in
lieu of Commission recommendations 1 and
2.]

3. Consider reimbursing A-Es for the costs
incurred in submitting proposals in those
instances where unusual design and engineer
ing problems are involved and substantial work
effort is necessary for A-Es to submit pro
posals.

4. Repeal the statutory six-percent limitation
on A-E fees. Authorize the Office of Federal
Procurement Policy to provide appropriate
policy guidelines to ensure consistency of action
and protection of the Government's interest.





APPENDIX D

Acronyms

A-E
AEC
AFL--CIO
ASPR
BLS
CFR
DOD
FICA
FPR
GAO
GSA
GSA-PBS
LOFT
NASA
NAVFAC
OMB
TVA
U.S.C.

/

Architect-Engineer
Atomic Energy Commission
American Federation of Labor-Congress of Industrial Organizations
Armed Services Procurement Regulation
Bureau of Labor Statistics
Code of Federal Regulations
Department of Defense
Federal Insurance Contributions Act
Federal Procurement Regulations
General Accounting Office
General Services Administration
General Services Administration-Public Building Service
Loss of Fluid Test (Facility)
National Aeronautics and Space Administration
Naval Facilities Engineering Command
Officeof Management and Budget
Tennessee Valley Authority
United States Code
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CHAPTER 1

Introduction

In the hearings preceding enactment of the
law that established this Commission, it was
recommended that grants be studied by the
Commission.' Because of the importance of
Federal grant activities and the uncertainty
of their relationships to procurement, a lim
ited review' of Federal grant-type assistance'
was conducted. The purpose of this review was
to gain an understanding of the significance,
if any, of the interchangeable use of grants
and contracts and of the extent to which pro
curement rules and regulations are or should
be applied to grant-type assistance.

As data on Federal grant-type programs
were examined, the focus was enlarged to in
clude questions such as:

• What is the nature of the grant-type as
sistance relationships that exist between the
Government and the recipient?

• Can and should grant-type assistance be
distinguished from procurement?
• Can the confusion which seems to beset
grant-type programs be reduced by giving re
lationship-based definitions for Government
wide use to terms such as contract, grant,
and grant-in-aid?

These efforts led to the recognition of certain

1. u.s. Congress. House, Committee on Government Operations,
GovC7"nment Procurement and Contracting (Part 6). Hearings on
H.R. 474 before a Subcommittee of the Committee on Government
Operations, 91st Cong., 1st eese., May 1&-21, 1969, PP. 1636-1637.

2 See Appendix A for a description of the methodology followed.
3 The term "Federal assistance" means the provision of money,

services. or real or personal property for the purpose of supporting,
stimUlating, strengthening, sUbsidizing, or otherwise aiding or assisting
non-Federal activities. We have examined srent.evne assistance pro
grams, transactions, and relationships and. not other types of
assistance such as loans, subsidies, insurance, and the various
forms of nonfinancial assistance. The best composite data on
Federal assistance activities is in the Catalog of Federal Domestic
Assistance prepared by the Office of Management and Budget.

-----_.

needs and the development of proposals to deal
with them.

Federal grant-type activities are a vast and
complex collection of assistance programs,
functioning with little central guidance in a
variety of ways that are often inconsistent
even for similar programs or projects. This
situation generates confusion, frustration,
uncertainty, ineffectiveness, and waste. This
disarray can be 'traced to three basic causes:

• Confusion of grant-type assistance rela
tionships and transactions with procure
ment relationships and transactions

• Failure to recognize that there is more
than one kind of grant-type relationship or
transaction

• Lack of Government-wide guidance for
Federal grant-type relationships and trans
actions.

To deal with these problems and confusions
we have concluded that legislation is required
to: (1) distinguish assistance from procure
ment by restricting the term "contract" to pro
curement relationships and by requiring the
use of other instruments to implement assist
ance relationships; (2) distinguish among
grant-type relationships by introducing a
"new" instrument (cooperative agreement) to
accommodate the assistance relationships re
quiring substantial Federal/non-Federal inter
action during performance; (3) override
statutes which prevent the agencies from
using the most appropriate instrument in each
grant-type and procurement situation; and
(4) give the agencies new authority to use
grant-type instruments in situations which
call for them.

We have concluded also that Federal assist-
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ance programs require guidance on program
implementation and a greater degree of stand
ardization and consistency than now exists.
There is a need to spell out basic assistance
policies and procedures in the way that
procurement regulations spell out basic procure
ment policies and procedures. Pending legisla-

Part F

tion that will reduce the present statutory
barriers to consistency and that will give the
agencies new authority for grant-type rela
tionships, a study should be made of the feasi
bility of developing a Government-wide system
of guidance for all Federal assistance pro
grams.

-~~
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CHAPTER 2

The Present Situation

The Federal Grant Program

During the 1950's and 1960's Federal grants
to State and local governments and to non
governmental recipients grew significantly in
relative and absolute terms. Measured by the
National Income Accounts, Federal grants to
State and local governments increased from
$2.2 billion in 1950' to $21.7 billion in
1970.2 This growth resulted largely from the
highway program (initiated in 1957) and the
expansion of socially oriented programs ad
ministered by the Departments of Health,
Education and Welfare (HEW), Labor, and
Housing and Urban Development (HUD).

The number of grant programs also rose
sharply in the 1960's. In 1964, the Library of
Congress identified 216 authorizations for
Federal grant programs for assistance to
State and local governments.' In 1966, the
Library identified 399 authorizations;' most
of the new programs were in the fields of
education, urban development, health, welfare,

'1911 Statistical Abstract of the United States. Table No. 433,
Federal Grants to State and Local Governments by Purpose: 1950 to
1970. n. 273.

:l Table 1. infra. The Commission estimated that an additional
$6.4 billion consisted of awards to nongovernmental recipients.
Statistics on these types of awards are not readily available or
easily compiled as they are not reported in the Statistical Abstract
of the United States. the National Income Accounts, or the Special
Analyses of the U.S. Budget. The OMB catalog was the primary
source for these data. Although the National Income Accounts
do not separately identify Federal grants awarded to ncngovern
mental organizations and individuals. budgetary and other sources
indicate substantial growth of Federal grants awarded to these
recipients.

3 U.S. Congress. Senate. Committee on Government Operations,
Catalog of FerkTal Aid to State and Local Gvvernments. hearings
before the Subcommittee on Intergovernmental Relations of the
Committee on Government Operations, 88th Cong., 2d sese., Apr. 15,
1964.

"Labovitz, Number of Authorizations for Federal Assistance to
State and Local Governments, Legislative Reference Service. Library
of Congress. July 5, 1966.

and labor and were assigned primarily to
HEW, HUD, and the Office of Economic Op
portunity (OEO). In 1971, the Office of Man
agement and Budget (OMB) identified more
than 500 grant programs; 5 however, some of
the programs listed separately are based on
the same authorization.

In fiscal 1970, the value of Federal grants
awarded to State and local governments
(about $21.7 billion) was more than three
times greater than that of awards to nongov
ernmental recipients (about $6.4 billion).'
HEW dominates Federal grant programs
since it funded more than half the totals to
both governmental and nongovernmental
grantees.' The largest HEW grant programs
are those of the Social and Rehabilitation
Service, with its $8.5 billion for programs as
sisting the welfare of individuals, and the Of
fice of Education (OE), with its $3 billion in
grants benefiting largely the educational sys
tems of the country. HEW grants to State and
local governments were almost three times
those awarded to other HEW grantees.'

The next largest program is in the Depart
ment of Transportation (DOT), with its $4.5
billion in grants largely for the construction
programs of the Federal Highway Adminis
tration. Other large grant programs are
administered by the Departments of Labor,
Agriculture, and HUD. Grants to States and
local units dominate in all of these programs.'

Federal grant programs also grew signifi
cantly during fiscal years 1971-1973. Federal
aid to State and local governments increased

6 Catalog of Federal Domestic Assistance. OMB, 1971 edition.
t'lFig.1.
'I Table 1.
8 Ibid.
g Ibid.
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to $29.8 billion in fiscal 1971 with anticipated
levels of $39.1 billion in fiscal 1972 and $43.5
billion in fiscal 1973.'"

Statistics on the "Federal grant program"
are summarized in figures 1 and 2 and in
table 1.

Terminology and Practices

The term "grant" has no single or precise
meaning. "Grant" transactions range from
simple to complex. "Grants" are used by agen
cies such as HUD, the National Institutes of
Health (NIH), and the National Science Foun
dation (NSF) for the support of research and
demonstration projects that require little or
no agency involvement or direction. An agency
such as the Urban Mass Transportation Ad
ministration (UMTA) of DOT, however, ex
ercises as much or more control over its

TOTAL $28.1 BILLION

Source: Commission Studies Program.

Figure 1. Distribution of grant funds, by type of reo
cipient, fiscal 1970.

10 Special Analyses, Budget of United States Goventment, Fiscal
Year 19'13, table P-4, Federal-Aid Expenditures by Agency, p.
,245. Figures rounded by the Commission.

Part F

I COMMUNITY DEVELOPMENT
AND HOUSING

I GENERAL REVENUE
SHARING

I NATURAL RESOURCES

I GENERAL GOVERNMENT

MISC.

HEALTH, INCOME
SECURITY AND

VETERANS' BENEFITS

46%

$39.1 BILLION (EST.)

Source: Special Analyses Budget of the United States Government,
FIscal Year 1973, Table P-9, Federal Aid to State and
Local Governments, pp. 251-254. Percentages calculated
by Commission.

Figure 2. Federal Aid to State and Local Govern
ments by Function, Fiscal 1972 .

grants, which it calls "grant-contracts," than
is cnstomary in many procurements. The Office
of Saline Water of the Department of the In
terior issues both grants and contracts for re
search but treats them in a fashion that makes
them relatively indistinguishable; its decision
to use a grant or a contract is based on the
type of recipient rather than on the nature of
the research or the agency's purpose in fund
ing it.

The term "grant-in-aid" was originally used
to describe grants to State and local govern
ments but now it also is used to describe
grants to other types of recipients. It is usually
associated with the large formula-type as
sistance programs of HEW and DOT. The De-
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TABLE 1. DISTRIBUTION OF GRANT FUNDS, BY GRANTING AGENCY,
FISCAL 1970

(Millions of dollars)

GQVern- Nonoovem-
Agency Total " mental b mental c

HEW 15,758 11,566 4,192
Transportation 4,509 4,506 a 3
Labor 1,700 1,045 655
HUD 1,647 1,644 a 3
Agriculture 1,583 1,351 232
OEO 644 0 644 "
EPA 522 t 464 • 58 •
NSF 359 0 359
Regional Commissions 284 284 " 0
Justice 244 236 8
Commerce 224 164 60
Interior 191 127 • 64 '
OEP 184 184 • 0
AEC 78 0 78 •
NASA 69 0 69
Defense 67 ' 44 23 '
State 27 27 0
VA 20 18 2
NFAH' 11 2 9
Other offices 8 2 6 •

Total 28,129 21,664 6,465

"From Commission analysis of Catalog of Fede1'ul Dome8tic Assistance, OMB, 1971 edition, unless
otherwise noted.

b From Department of the Treasury, unless otherwise noted.
e By difference, total minus governmental, unless otherwise noted.
d Includes $23 million R&D grants-data from Commission analysis.
e "Special Research Support Agreements" and cost-reimbursement contracts for nonprofit institutional

research and training are listed as "Project Grants."
t: Represents funding for programs incorporated into EPA in fiscal 1971.
g National Foundation on the Arts and Humanities.
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partment of Agriculture (USDA) uses the
term "formula grant" instead of "grant-in
aid." The Public Health Service (PHS) Act
authorizes NIH to award "grants-in-aid" in
support of research and training projects but
authorizes other PHS units to award "grants"
in support of similar activities.

Grants and contracts are used "interchange
ably" (within agencies and among agencies)
for the same types of projects. For basic re
search, NIH and NSF use grants; the Office
of Naval Research (ONR) uses contracts; and
the Atomic Energy Commission (AEC) uses a
"special research support agreement" which is
operationally similar to the ONR contract. The
interchangeable use of grants and contracts is
most widespread when significant agency in
volvement occurs during performance of the
assistance activity. In such cases, the "older"
agencies, such as AEC and the National Aero
nautics and Space Administration (NASA),

tend to use contracts, but the "newer" agen
cies, such as DOT, HUD, and EPA, tend to
write complicated grants; NSF and others do
both.

Some agencies admit that they use grants
to avoid the requirements, such as advance
payment justifications, which apply to con
tracts. Some agencies use more grants in June
to obligate funds before the end of the fiscal
year because grants are quicker to process than
contracts. Some program officials who have re
sponsibility for negotiating and administering
grants, but not contracts, tend to shift to con
tracts when they are busy in order to place
the workload elsewhere. These practices may
give Federal agencies administrative discre
tion not intended by the Congress.

There are wide variances in agency admin
istrative (and presumably technical) involve
ment in similar kinds of projects. NSF
applies less administrative effort to its basic
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research grants than ONR does to its basic re
search contracts. The Economic Development
Administration (EDA) of the Department of
Commerce closely monitors construction under
its grants-in-aid; HEW tries to do so but does
not always succeed; OEO states that it
does not have the staff to worry about construc
tion under its grants-in-aid. UMTA procedures
for administering research, development, and
demonstration grants provide for very de
tailed Government oversight. UMTA officials
state that such procedures are necessary be
cause UMTA often deals with small municipal
ities and transit authorities that lack expertise
in project management. HUD officials, how
ever, report that they impose a minimum of
administrative control on their Model Cities
grants because the municipalities have their
own rules and regulations for fiscal, procure
ment, and other matters. Needless to say, HUD
and UMTA sometimes deal with the same
municipalities.

The tendency of the executive branch to
either over- or under-administer grant-type
programs is generally recognized. A recent
OMB report notes that:

Federal programs still are too often clut
tered by unnecessary controls, regulations,
clearances, reports and other impediments
... Wide variations in agency require
ments, each of which may have some logic
by itself, result in serious workloads on
State and local governments with few or no
national benefits which could not be realized
under Government-wide standardized proce
dures and requirements."

The General Accounting Office (GAO) and con
gressional committees often note underadmin
istration (or inadequate administration) of
grant-type programs. Too much, too little, or
the wrong kind of Federal involvement demon
strates uncertainty concerning the relation
ships of the Government and the recipient in
many of these programs.

Grant-type assistance instruments reveal
wide variances in agency requirements. The
instruments used by some agencies explicitly
cover particular subjects; those used by other
agencies in similar circumstances do not.

11 u.s. Office of Management and Budget, BlUJic Plan fOT the
Federal Assistance Review (FAR) Program, 9rd Year, July :I., 1971,
Pp. 1-2 and D-16.
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Further, agency use of a nonstandard pro
cnrement provision in a grant instrument does
not mean that the standard provision is in
appropriate. For example, UMTA and EPA use
a shortened version of the "Covenant Against
Contingent Fees." This version eliminates the
exceptions provided in the basic statute (41
U.S.C. 254) and, therefore, imposes more
stringent prohibitions on grantees than are
imposed on contractors under the Federal Pro
curement Regulations (FPR).

Agency practices also differ with respect to
"subcontracting" under grants. EDA and
HEW review and approve significant subcon
tracting under their grants-in-aid; the Law En
forcement Assistance Administration (LEAA)
and OEO do not. Some State and local
government purchasing agents believe that
there is considerable waste of Federal funds
because the State and local grantees often are
not required by their grants to use the pro
curement services of State and local govern
ments. They also note that Federal "grant"
agencies often are not staffed to assist on pro
curement problems when asked to do so.

There is sometimes insufficient Federal in
volvement or use of standards when signifi
cant procurements occur under grant-type
relationships. Agency staffs do not always
recognize that some lower-tier procurements
under a grant would benefit from the guidance
provided by procurement rules, regulations, or
standards.

A comparison of clauses ordinarilv used in
procurement contracts with those ordinarily
used in grant-type instruments reveals that:

• Statutory authorizations for grant-type
assistance seldom require clauses such as
Buy American, Walsh-Healey, Davis-Bacon,
Convict Labor, Officials Not to Benefit, and
Covenant Against Contingent Fees in grant
type instruments. In the absence of Govern
ment-wide guidance on the use of such
clauses, some of the agencies are using
such clauses in grant-type instruments even
though their utility in most such instru
ments is doubtful.

• Some program authorizations contain re
quirements such as Davis-Bacon, although
the organic statutes do not apply the re
quirements to grant-type transactions. The
resulting Government-wide uncertainty could

,,,~mn-··'h-
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be reduced if statements of the applicability
of requirements were in the organic statutes,
not in individual program statutes.

• The clause requirements for grant-type in
struments can be, but are not always, much
simpler than those in procurement con
tracts. Government-wide guidance on "pro
curement-type" clause requirements for
grant-type instruments would be useful and
relatively easy to provide.

Statutes

Enabling and appropriation statutes for
grant programs cause confusion. As a group
they lack consistency in requirements, termi
nology, level of detail, and emphasis. Because
the UMTA statute requires the use of
"grants," when the agency feels that it must
exercise a good deal of control, it uses "grant
contracts." NIH appropriation statutes pro
vide funds specifically for "grants," thereby
limiting agency discretion in making the most
suitable arrangements. EPA inherited a num
ber of programs with different statutory re
strictions and is having difficulties trying to
reconcile them.

The statutes are inconsistent in specifying
the circumstances under which they require
the use of grants. The agencies generally pre
fer to use grants for transactions that require
little agency involvement or participation dur
ing performance. However, in many Federal
programs the authorization statutes require
the use of "grants" even though the programs
require substantial agency involvement dur
ing performance as is the case of the Office
of Education in its grants for construction
of educational facilities; USDA in its grants
for water and sewer planning; and LEAA in
its grants for information system demonstra
tion projects. The program statutes, by requir
ing the use of grants in such cases, are a
major source of the Government-wide incon
sistency, confusion, and uneven management
attending Federal grant-type assistance.

Most of the agencies have inadequate statu
tory authority to employ grant-type instru
ments in grant-type transactions. Each year,

I
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for its training programs, the Department of
Labor writes some 7,000 cost-reimbursement
contracts with State and local governments
because it does not have statutory authority
to use grants. In the absence of specific statu
tory authority, the agencies can (under Public
Law 85-934) use grants only for basic re
search at nonprofit institutions of higher
education or at other nonprofit organizations
whose primary purpose is the conduct of
scientific research.

Federal Control and Guidance

There is uncertainty as to what the roles
and responsibilities of the agency and the re
cipient should be. Agencies often do not know
to what extent Congress expects Federal con
trol of, or participation in, a program or the
extent to which the agency and its program offi
cials will be held responsible for the activities of
recipients. Thus, there is an understandable
tendency for Federal administrators to pro
tect themselves by placing excessive require
ments on recipients, thereby diminishing
the recipient's flexibility to use the assist
ance effectively. Without clear direction from
some source, it is natural for much of the
bureaucracy to react in this self-defensive way.
An OMB study in 1969 generally found over
administration of research projects at colleges
and universities 12 and, as a consequence, OMB
issued Circular A-101 limiting the types of
approvals the agencies could require recipients
to obtain.

Uncertainty at the Federal level is reflected
at the recipient level. Recipients who must
deal with different requirements of different
agencies are uncertain of their roles and re
sponsibilities in complying with Federal pro
cedures.

A variety of media is used to issue Gov
ernment-wide guidance to granting agencies.
What guidance there is occurs in various GSA
and OMB issuances, letters to agencies from

12 u.s. Bureau of the Budget, report on the Project Concerning
the Policies, P".ocedures, Terms and C&nditions Used for Research
Projects at Educational l1UJtitutio7t8. June 20. 1969.
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the Office of Science and Technology (OST),
Presidential memorandums to heads of agen
cies, and Executive orders. This guidance is
not issued systematically through a medium
similar to procurement regulations.

Almost all agencies acknowledge the need
for Government-wide guidance on grant-type
activities, provided that the guidance is well
conceived and administered. The need for guid
ance is reflected in the complaints voiced by
recipients, particularly universities, that OEO,
HUD, and DOT do not understand the special
nature of educational institutions and try to
impose on them arrangements which are ap
propriate only for commercial procurements.
An example cited is the insistence by DOT
on the use of contract provisions requiring
that a recipient institution "guarantee per
formance" in a procurement sense, even though
the institution regards the transaction as one
of Federal support for research of general
public interest.

The problem is that the agencies and the
recipients often differ on whether a transaction
or relationship is assistance or procurement.
This problem is becoming more noticeable be
cause some agencies' "grants" are more com
plicated than other agencies' contracts. The
agencies often see their role as more than
"grantors." Yet the relationships are not
procurement relationships. This problem com
pounds the confusion and adds to the frustra
tion felt between these agencies and recipients.
Representatives of State and local government
are especially emphatic and vocal about the

Part F

need for making the whole system more ra
tional.

Regulations governing Federal procurement
are intended to provide all prospective con
tractors with a fair opportunity to meet Fed
eral procurement needs. It is intended that
anyone can pick up the procurement regula
tions and their implementing policies and pro
cedures and generally determine what his
rights and obligations will be if he chooses to
compete for a contract award. He can also
determine how to bid or propose, what the
basic evaluation criteria will be, and what safe
guards are built in to ensure fairness. Requests
for proposals frequently specify the weights
to be assigned various evaluation factors, and
the contractor usually has a right to be de
briefed if he is unsuccessful.

Most assistance procedures call for making
awards in a different but equally fair fashion;
however, the fact that the standards governing
grant-type assistance are not widely under
stood generates suspicion of assistance awards.
Criticisms of procurement awards can focus
on failures to meet the published standards
for procurement. Many persons in the business
community regard the various agency proce
dures under which assistance awards are made
as devices to circumvent procurement proce
dural requirements that are intended to ensure
fairness. Thus, a standard set of assistance
award procedures should be developed to pro
mote more efficient administration of Federal
grant programs in an improved atmosphere
of public trust.

-----,-----------------------



CHAPTER 3

Proposed Changes

Assistance and Procurement Relationships

The Government pursues its objectives in a
variety of ways. Many functions are per
formed "in-house" by Government personnel.
Needed goods and services are often purchased
under contract with non-Federal sources.'
Other Federal objectives are attained by sup
porting or stimulating certain activities of
State and local governments, other organiza
tions, and individuals. These activities relate
to functions which historically have been
performed and can be best undertaken by non
Federal governments, organizations, and in
dividuals. The term "Federal assistance"
generally designates Federal support or stimu
lation of these activities, and "grants" and
"grants-in-aid" are instruments by which
much Federal assistance is provided.'

Assistance, while similar to procurement
in some respects, is significantly different
from procurement. Assistance is intended to:

• Help a recipient carry out its functions
or meet a particular need, the support or
stimulation of which accords with prevail
ing public policy; or

• Bring about social, administrative, or
technological change by the provision of
Federal funds or other resources to help or
encourage recipients to pursue recognized
objectives.

Congress normally has preferred that the

1 For a detailed treatment of the "make-or-buy" decision, see Part
A. Chapter 6. The use of GSA sources is treated in Part D, Chapter
4.

2 Assistance is also provided by loans, insurance. direct payments,
nonfinancial forms such as the furnishing of property or technical
assistance, and even via the procurement process in the form of
preferences for small business or for labor surplus areas.

functions and objectives supported through as
sistance be carried out by State and local
governments, educational institutions, other
nonprofit organizations, and individuals
rather than by or under the direct control of
the Government. One reason for this policy is
the belief that the meaningful participation of
organizations and individuals tends to insure
that the programs consider and serve local or
public requirements, values, and needs in the
most desirable and direct manner, while ac
complishing the broader purposes or objectives
of Congress.

Congress, by statute, generally establishes
basic program objectives, requirements, and
standards and then appropriates funds to be
awarded by the agencies under arrangements
such as "grants" or "grants-in-aid." Thus,
congressional intent, as well as particular pro
gram purposes, distinguish grant-type assis
tance from procurement.

In addition to the differences in basic in
tent and purpose between assistance, which
is to support, stimulate, or aid another party's
activities, and procurement, which is to pur
chase or buy goods and services primarily for
Government use, other differences help to dis
tinguish assistance from procurement.

In many, if not most, grant-type assistance
relationships, the Government asks the re
cipient to define what it will do to achieve the
objectives of the program. This often is ac
complished through submission of a proposal
or through a State or local plan. The recipient
usually is responsible for deciding what it will
do or how it will do something. In most pro
curements the Government specifies what it
wants or how it wants something done as
clearly and in as detailed a fashion as it can,
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thus assuming responsibility for specifying the
project scope. (There are, of course, excep
tions to this in the procurement of research.)

In assistance, price or estimated cost plays
a small role in the selection of the recipient.
Many assistance funds are awarded, for ex
ample, on geographical or per capita bases
by formula; others are awarded according to
need or capability. The reasons for selection
of an assistance recipient are in large part a
reflection or a function of the objectives of
the program. Competition, if it exists, differs
considerably from competition in the tradi
tional procurement sense where proposers or
bidders compete on the basis of price and other
factors for one specific award; and where basic
regulations require, for example, that a pro
curement be awarded to the lowest responsive
and responsible bidder. Under procurement, a
determination must be made that an organiza
tion is "responsible," that is, capable of per
forming; assistance awards sometimes are
made with knowledge that the recipient needs
some form of aid or help in order to perform.

Under procurement, a basic arms-length
buyer-seller relationship generally is expressed
in a formal manner, with the rights and
duties of the Government and the performer
defined in detail. The Government, in the role
of a buyer, has many rights which it mayor
may not choose to exercise. The Governmeht
may control or direct the work through its
specifications, changes, inspection, and accept
ance procedures; and the Government can
terminate for its convenience and, where ap
propriate, for default. In assistance, however,
there is not this buyer-seller relationship as
the Government's role is not that of a pur
chaser but rather that of a patron or partner.
For this reason, the relationship is more of a
cooperative one with responsibilities for as
suring performance resting largely with the
recipient or shared with the Government. As
sistance relationships tend to be less formal
and expressed in less detail. The differences
in the roles of the parties in assistance and
procurement shape the different understand
ings and expectations of the parties.

Procurement relationships can and do vary
in the extent of formality, rights, and control.
Cooperative and fairly informal arrangements
can be found, especially in the procurement
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of research. Nonetheless, procurement pro
cesses are colored by the basic purposes they
serve, the obtaining of goods and services for
Government use. The procurement process is
made up of policies, procedures, and require
ments to serve that purpose; it involves re
quirements that seldom apply in assistance;
for example, use of formal advertising or re
quests for proposals; price competition; com
petitive evaluation of bids or proposals for a
specific project; competitive negotiation and
selection of a contractor; use of determina
tions, findings, and other justifications; use of
a panoply of standard, optional, and special
provisions which spell out the rights and obli
gations of the parties in detail; and detailed
inspection and acceptance procedures.

Although assistance and procurement differ
basically in their inherent purposes, other dif
ferences lie in types of recipients, bases for
selection, roles and responsibilities of the
parties, and basic processes and requirements.
Such secondary characteristics tend to com
plicate the picture, but congressional intent
and program purpose usually determine
whether an activity should be regarded as as
sistance or procurement.

Agency support or stimulation of a recip
ient's activities, or agency cooperative partic
ipation or involvement to aid a recipient
differs from Federal procurement for Federal
use. Of course, the Government may wish to
build a flood-control system for a community
and then donate it to the community. This
method, although occasionally necessary for
technical reasons, is an exception to the general
rule that assistance functions be carried
out so far as possible by or under the direction
of the recipient. That is, it is intended that
the Government assist and not perform or
procure.

Relationships and New Authority

Recommendation 1. Enact legislation to (a)
distinguish assistance relationships as a
class from procurement relationships by re
stricting the term "contract" to procure
ment relationships and tlie terms "grant,"
"grant-in-aid," and "cooperative agreement"
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to assistance relationships, and (b) au
thorize the general use of instruments re
flecting the foregoing types of relationships.

GRANT-TYPE ASSISTANCE RELATIONSHIPS

To distinguish among grant-type relation
ships in a way that would reduce the con
fusions we found, we examined a number of
characteristics which are often used to dis
tinguish among grant-type transactions. "Dis
cretionary" project grants, in which the agency
determines who gets an award and the amount
of the award, are often contrasted with "non
discretionary" formula grants for which the
statutes specify recipients and/or amounts. In
examining "nondiscretionary" transactions,
we found a variety of formula transactions, in
cluding those which:

• Provide funds solely on the basis of form
ulas

• Match the amounts spent by the recipient
for specified purposes

• Permit agencies to increase the amounts
determined under a formula by increments
based on the "needs" of the recipient

• Require agency approval of State or local
plans prior to providing funds

• Permit the recipient to make discretion
ary grants or contract out significant
amounts

• Provide basic formula amounts and ad
ditional discretionary project amounts.

The agencies have more discretion in these
formula-type grant situations than is appar
ent from the term "formula." Although parts
of the formula process may be mandatory or
mechanical, the discretion left to the agency
in negotiation, in rulemaking, or in establish
ing procedures is significant. The Department
of Agriculture (USDA), for example, under
some grant programs distributes funds to
States based on a formula specified in the
enabling legislation but requires State Exper
iment Stations to obtain USDA approval of
individual projects before the stations can
spend grant funds.

Because there are discretionary elements in
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most formula programs, many of the distinc
tions between the formula grant and the dis
cretionary project grant break down. They
are not useful for our purpose of distinguish
ing among grant-type relationships. Similarly,
distinctions such as cost-sharing or matching,
type of recipient, or the extent and character
of pre-award negotiations do not seem to be
useful in distinguishing among grant-type re
lationships. They are characteristics of grant
type transactions or relationships, but they
are not characteristics which individually or
in combination sort the grant-type universe
into classes of transactions which would re
duce the confusions and help resolve the prob
lems we find.

However, one important characteristic does
permit grant-type transactions to be divided
into two meaningful classes: grant-type trans
actions vary according to the extent and type
of interaction that occurs between the Govern
ment and the recipient during performance
of the supported activity.

One class requires little or no Federal in
volvement during performance; for example,
support of most activities at educational in
stitutions, support of the work of individual
artists or the travel of individual scholars, or
support or stimulation of ongoing activities
of State and local governments. These recip
ients can exercise maximum discretion in per
forming provided they spend funds for the
purposes for which they were awarded. In
some programs the purposes to be achieved
are outlined and negotiated before award (re
sulting in an agreed-upon scope of work or a
State or local plan). If there is little or no need
for agency involvement during performance, the
recipient is responsible for performance in
accordance with the agreed-upon scope and
with certain specified standards and require
ments. This first class includes the largest num
ber of grant-type transactions.

The second class is characterized by signif
icant Federal involvement during perform
ance. The programs or projects found in this
second class of grant-type relationships are of
such a nature that Federal/recipient interaction
is necessary or desirable during performance to
assure the solving of a problem or the produc
tion by the recipient of a useful product or
service. While these transactions are compar-
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atively few in number, they constitute an im
portant class of grant-type relationships. This
class includes those grant-type programs or
projects in which:

• Federal "project management" or Fed
eral program or administrative assistance
would be helpful because of the novelty or
complexity involved (for example, in some
construction, information system develop
ment, and demonstration projects)

• Federal/recipient collaboration in per
forming the work is desirable (for example,
in collaborative research, planning, or prob
lemsolving)

• Federal monitoring is desirable to permit
specified kinds of direction or redirection of
the work because of interrelationships among
projects in areas such as applied research

• Federal involvement is desirable in the
early stages of ongoing programs, such as
HEW welfare activities or LEAA programs,
where standards are being developed or the
application of standards requires a period of
adjustment until recipient capability has
been built.

These categories are not mutually exclusive.
They are intended to illustrate the kinds of
projects which may require substantial Fed
eral/recipient interaction during performance.

CHOICE OF INSTRUMENTS

To clarify the distinction between grant
type assistance and procurement and to dis
tinguish between the two classes of grant-type
assistance, different instruments should be
used for each of these three kinds of relation
ships.

The term "contract" should be restricted
to procurement relationships. The term should
not be used to express assistance-type rela
tionships regardless of the type of recipient
being assisted. Price-competition considera
tions should be kept in the procurement area.
The justifications required for procurement
should not complicate the processing of assist
ance transactions where competition, if it
exists, takes a form different from competi
tion in procurement situations. But, a "con-
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tract" should be used for a procurement
relationship regardless of who the parties are
(for example, contracts should be used for
procurements accomplished by Federal grant
ees under their grants) .

The terms "grant" and "grant-in-aid"
should be restricted to assistance relationships
in which the responsibility for performance
rests basically with the recipient and, thus,
little or no Federal involvement or participa
tion during performance is required. The ex
tent to which "grants" and "grants-in-aid"
should differ from each other is not clear.
However, it would' be useful to standardize
terminology for these types of assistance in
one of the following ways:

• Use "grants-in-aid" for transactions be
tween units of Government and "grants" for
all other transactions

• Use "grants-in-aid" when the method of
selection is based on a formula and "grants"
when it is not

• Use "grants-in-aid" when significant cost
sharing or matching is required and "grants"
when it is not

The first alternative is preferable and the most
meaningful. The type of performer is easily
determined and there are significant differ
ences between units of Government and other
classes of performers. The method of selection
would be a poorer basis because it would de
note nothing unique: many "formula" trans
actions, for example, are characterized by the
use of substantial amounts of agency discre
tion. Cost-sharing or matching also is a poor
criterion because there are no unique and con
sistent reasons used for obtaining cost-sharing
or matching.

Finally, cooperative or participatory Fed
eral/non-Federal assistance relationships in
which substantial Federal involvement is
needed during performance form a distinct
class of relationships and they should not be
referred to as "grants," "grants-in-aid," or
"contracts." The term "cooperative agree
ment" should be used to reflect relationships
requiring Federal/recipient interaction during
performance. Rather than containing the uni
lateral Federal rights to change or terminate
a contract, a "cooperative agreement" would

-''''~~
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contain clauses reflecting the mutual interests
in any changes and the nature of both parties'
rights to terminate. The speciflcs of who does
what and who is responsible for what would
be expressed in the instrument that defines
the relationship.

The need for the cooperative agreement
mode was recognized while examining projects
or programs in which grants and contracts
were used interchangeably. It became apparent
that the grant/contract confusion could be re
duced only by segregating from both grants
and contracts the relationships that were
causing the confusion. Thus, the concept of
a class of cooperative agreements is essential.
Without it, there will be: (1) grants with all
types of Federal involvement and, thus, a sub
stantially reduced chance of getting a useful
degree of Government-wide consistency in the
assignment and understanding of respective
responsibilities, and (2) a continuation of
the pressure to move, under the rationale of the
need for agency control, some of the cooper
ative agreement kinds of transactions into the
procurement area.

NEW AUTHORITY FOR GRANT-TYPE
RElATIONSHIPS

Enacting legislation to distinguish assist
ance from procurement by standardizing in
struments to reflect types of relationships
would be an important step in reducing the
present confusion. A second step also is needed.
Most agencies do not have authority to use
these instruments in the relationship situa
tions that call for them. At present there is
no general authority for the use of cooperative
agreements, although a few agencies, such as
AEC and NSF, have ample authority for such
an instrument, and USDA does use such an
instrument in some situations. Individual pro
grams have specific grant or grant-in-aid
authority for their implementation, but the gen
eral grant authority of Public Law 85-934 is
restricted, being available only for basic re
search in institutions of higher education or
in nonprofit organizations whose primary pur
pose is research. The agencies need general
authority to use grants, grants-in-aid, and co
operative agreements in relationship situa-
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tions which, in the judgment of the agencies,
call for their use.

In our review of Federal grant-type pro
grams we found that in most programs the
agencies were using instruments consistent
with our recommendations, that is, based on
the need for agency involvement during per
formance. In a significant number of programs,
however, the agencies were not using instru
ments consistent with our recommendations.
This usually occurs because (1) the author
izing statutes require the use of a grant even
though the agencies believe that they should
be substantially involved with the recipient
in performing the work being supported or
stimulated, or (2) the agencies lack grant or
cooperative agreement authority. These stat
ute-based barriers to consistency discourage
agency and executive branch efforts to achieve
uniformity.

Statute-caused inconsistency is a serious
problem in the newer agencies. HUD's funds
are earmarked for grant programs or con
tract programs. In UMTA and LEAA pro
grams, where the authorizing statutes require
the use of grants, there is a great deal of
agency and recipient uncertainty or concern
as to roles and responsibilities. LEAA is crit
icized for doing too little and UMTA for doing
too much. It is possible that many of these
relationships are cooperative-agreement types
of situations in which the instruments should
be tailored to the requirements of each situa
tion by negotiation. between the parties. If
the parties knew that the kind of instrument
used established the parameters of relation
ship, a more careful delineation of respective
responsibilities, a greater acceptance of re
spective roles, and more effective performance
would result.

Enactment of legislation providing the gen
eral authority we have proposed should give
the agencies ample authority to assign their
projects or classes of projects to the appropri
ate relationship categories. This does not mean,
however, that the same or similar projects need
be treated in the same way by all agencies.
The relationship category in which a project
or class of projects falls will be determined
by the mission of the agency and, therefore,
by how the agency views the particular proj
ect or class of projects. A given project may
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Need for Guidance

Figure 1. Proposed model for selection of instru
ment.

Implementation of Recommendation 1 would
authorize the agencies to use several types of

SUBSTANTIAL
GOVERNMENT
INVOLVEMENT

LITTLE OR NO
GOVERNMENT
INVOLVEMENT

.j

GRANTS
(or grants-in-aid)

PRODUCT OR

Source: Developed by Commission Staff.

T

~ PROCUREMENT
(CONTRACTS)

TRANSACTIONS

SUPPORT OR
STIMULATION
OF RECIPIENT ASSISTANCE
ACTIVITY

Characteristics of Grants, Cooperative
Agreements, and Contracts

The basic distinctions that have been devel
oped are illustrated in figure 1. Table 1 sug
gests characteristics of grants, cooperative
agreements, and contracts. These characteris
tics are suggestive only and are intended sim
ply to show that the types of basic distinctions
developed can be elaborated into three types
of viable instruments reflecting basic relation
ships.

be procurement in one agency and assistance
in another. But the wayan agency classifies
its transactions will become a meaningful pub
lic statement of how it views both the basic
nature of its relationships with the non-Federal
sector and its responsibilities. It is probable,
therefore, that the adoption of the proposed
distinctions would have beneficial effects in
that comparisons of various ways of imple
menting programs would be easier.

The discipline enforced on the agencies by
adherence to relationship-based instrument
definitions should increase Government pro
ductivity. Federal agency involvement would
be less a function of personal or agency pref
erence or habit than is now the case. Each
agency would have to decide before making
grant-type awards what degree of involvement
would be required for each class of transac
tion. Thus, a basic research grant might have
standard cost principles, audit requirements,
one or two routine types of approval, and
standard technical and financial reporting re
quirements. A cooperative agreement might
contain some of the same requirements or
standards as the basic research grant, but it
would also specify in detail the roles of the
recipient and the agency in the light of the
needs of the particular kind of project and
the particular recipient. It might specify how
the agency was to be involved, for example,
by approving contracts for certain sorts of
procurements or grants for substantive parts
of the work; by requiring consultation or mu
tual agreement on certain types of decisions;
by specifying for ongoing programs how new
standards or administrative requirements are
to be developed and approved.

The grant or grant-in-aid will emphasize
the responsibilities of the recipient and the
Federal agency in terms of basic Federal re
quirements and standards. These arrangements
will entail routine Federal/recipient interac
tion during performance. The cooperative
agreement would be a more tailored and ex
plicit statement of how the parties will work
together during performance to insure success
of the project or program. It will entail active
.and substantial Federal/recipient interaction.

----y
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instruments appropriate to several types of
relationships, eliminate some problems and
ambiguities, and provide a basis for greater
Government-wide consistency. But the stimu
lus to achieve maximum efficiency, consistency,
simplicity, and effectiveness is likely to come
only from a Government-wide assistance sys
tem spelling out the rationale for and specific
guidance on methods, techniques, and require
ments for assistance transactions and relation
ships.

Such a system would illuminate grant-type
programs and the ways they are carried out so
as to permit public scrutiny and encourage
better understanding and needed improvements.
The rapid growth of grant-type programs in
the 1960's and early 1970's has created tre
mendous stresses on an already overburdened
Federal administrative structure. There is ex
cessive proliferation of requirements, undue
complexity, serious lack of coordination, and
inadequate management.

Federal grant-type assistance should "as
sist" non-Federal recipients. The lack of a
recognized system to assign responsibilities for
grant-type assistance programs has unfortu
nate effects. Where there is or is considered
to be recipient inadequacy, the Federal admin
istrator tends to try to remedy it by developing
more and tighter Federal rules, procedures,
and standards. He then feels more secure in
the face of the scrutiny to which he may be
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subjected. The recipient tends to see his part
in this process as one of becoming a routine
applier of Federal rules and regulations, with
the program losing the flexibility necessary
for optimum effectiveness. Without well
developed concepts of what Federal/non
Federal relationships should be, the dynamics
of the process are likely to work against re
cipient initiative, responsibility, and growth,
and against effective performance of assis
tance objectives. It is likely, for example, that
many of the Federal and non-Federal parti
cipants in assistance projects do not recog
nize the "project management" needs of some
projects. Assuring adequate contractor project
management in a procurement context is dif
ficult enough. We have yet to understand the
need for, much less provide, guidance on as
suring adequate project management in the
different, supposedly cooperative, and admitted
ly more delicate, assistance relationship.

In emphasizing recipient responsibilities, we
cannot lose sight of the Federal responsibility
for assuring the effective expenditure of public
funds. Assistance programs must strike a care
ful balance between utilizing and encourag
ing recipient capabilities and providing the
standards and technical assistance, including
management assistance, needed to assure ef
fective performance. In view of the size of the
"Federal Assistance System," this can be done
effectively only with Government-wide consid-

TABLE 1. CLASSES OF RELATIONSHIPS: SUGGESTED CHARACTERISTICS

ITEM

Grants

ASSISTANCE

Coop6TatiV6 Agreements

PROOUREMENT

Contracts

Purpose

Governing
principles

Basis for award

Government
involvement during
performance

Right to change

Right to terminate

Support or stimulation of
recipient activity

Assistance guidance

Technical competition or
formula award, need, etc.

Little or none (e.g., routine
agency approvals; standards
for costs, procurement, etc.)

Grantee

Grantee

Support or stimulation of
recipient activity

Assistance guidance

Technical competition or
formula award, need, etc.

Substantial (e.g., monitoring
to enable agency to give
specified substantive
approvals, or assist or
advise)

Mutual agreement

Either party

Purchase of product or
service for Federal use

Procurement regulations

Maximum technical and price
competition

Varying degrees (whatever is
necessary)

Government

Government

Source: Commission Studies Program.
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eration of programs and the way things are
done. A comprehensive system of gnidance is
necessary if Federal and recipient staff effort
is to be used effectively in assistance programs.

We found that most representatives of re
cipient interest groups, particularly those of
State and local government, see the advantages
of a more rational assistance system. They
see a possibility that such a system might
enhance the cooperative or partnership char
acter of some relationships, which would re
duce what they see as the tendency of Federal
administrators to "impose" conditions on re
cipients without adequate recipient opportun
ity to comment or negotiate on the conditions.
Most State and local recipients would like to
participate to a larger extent in processes
that now are often closed to them. They would
welcome a structure which offered promise of
open discussion and a clearer delineation of
the respective roles of the Federal agencies
and themselves. Of course, many of those in
volved in categorical programs, in and out of
Government, are likely to be distrustful of
any change that might affect the operation of
their individual programs.

The creation of an assistance system would
give the Congress a better overview that
would assist it in making clearer its intentions
when it authorizes new programs. It also
would facilitate congressional review and over
sight of how the agencies perceive and handle
these programs.

GAO, in carrying out its audit and review
responsibilities, makes judgments on where
audit effort and attention are needed. For this
reason, the question of accountability, which
is closely related to responsibility, is of inter
est to GAO. If a basic Federal system in terms
of which agency and recipient roles and re
sponsibilities can be clarified is established, it
should also permit a sharpening of the mean
ing of accountability. A standard framework
should facilitate GAO's efforts to achieve ef
fective accountability to the extent that it
recognizes degrees and kinds of Federal and
non-Federal responsibility, as well as means
of associating degrees and kinds of responsi
bility with types of instruments or classes of
transactions.

OMB has recognized the need to bring
greater order to Federal assistance programs.

Part F

OMB studies in 1966 and 1969 3 were directed
toward research at institutions of higher
education. The current OMB Federal Assist
ance Review (FAR) Interagency Task Forces
seek uniformity and simplicity in require
ments used in transactions with several classes
of performers, units of State and local govern
ments, educational institutions, hospitals, and
other nonprofits, including community-based
nonprofit groups. FAR generally has not en
deavored to distinguish assistance from pro
curement in any systematic way nor has it
tried to distinguish between grants and con
tracts. It recognizes that the issuance of Gov
ernment-wide guidance, to the extent that it
requires distinguishing types of transactions,
would face agency opposition and statutory
barriers which would be difficult or impossible
to overcome in the absence of explicit statutory
authority to do so. Thus, FAR's effort to obtain
interagency consensus on requirements has
tended to result in establishing requirements
which are least common denominators of pres
ent practice. While this effort will be helpful,
what is needed is not only a simplification or
standardization of present agency practices,
but also a thorough examination of all kinds
of assistance programs in an attempt to de
termine what a system of guidance for them
should be. The feasibility of developing a com
prehensive system should be assessed. There
has been no concerted effort to examine Federal
assistance programs, much less grant-type as
sistance programs, in systems terms.

A System of Guidance

Recommendation 2. Urge the Office of Fed
eral Procurement Policy to undertake or
sponsor a study of the feasibility of develop
ing a system of guidance for Federal assist
ance programs and periodically inform
Congress of the progress of this study.

Much of the attention currently devoted to
the hundreds of assistance programs is con
centrated on achieving individual program ob-

I u.s. Bureau of the Budget, The Administ1-ation of Go'Ve"nm~t

SUPPo1'ted Research at Universities, 1966, and Report on the Project
Concerning the Policies, p,.ocedure8, Term8 amd Conditions Used fOr
ReleaTch Proiects at EducationcU Institutione, June 20, 1969.
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jectives. Much less effort has been devoted to
generalizing from the methods used in assist
ance programs. If assistance methods can be
standardized and cataloged, it should be pos
sible to take a long step in the direction of
consistency and simplicity, and at the same
time enhance program effectiveness, by estab
lishing a system of guidance for generic aspects
of the management of assistance programs.

The system that needs to be developed should
cover all types of assistance relationships. The
need is to: (1) identify the assistance universe
comprehensively; (2) examine existing tech
niques and related considerations; (3) gener
alize to the extent possible from such data; and
(4) explore the possibilities of developing new
techniques. An analysis and evaluation of as
sistance techniques should consider, in addi
tion to the usual grant-type transactions,
loans, direct payments, and all forms of non
financial assistance. It also should consider
subsidies which usually are not regarded as
"assistance." It also may be desirable to con
sider the applicability of assistance techniques
to "revenue sharing." It is a reasonable guess
that questions of accountability, oversight,
and the degree of active and passive Federal
involvement in revenue sharing will become
issues of national importance. A systematic
review of all forms of Federal assistance and
their operational methods and techniques
could assist in decisions on how new forms
of assistance should be structured to achieve
desired ends.

The major purpose of identifying the assis
tance universe is to permit generalization from
the types of Federal/recipient interaction
which occur. It should be possible to identify
ail types of functional purposes and then by
questionnaire and interview obtain from the
agencies and from recipients in each kind of
program in-depth data on types of involvement
or interaction.

By involvement we mean the formal and
informal ways in which the agency and the
recipient interact before, during, and after
performance of the recipient activity. Formal
interactions include the use of a program or
financial plan, the approval of specific mile
stone decisions, the approval of contracts or
grants let under the prime recipient transac
tion, and so on. These are "active" types of

169

involvement. The~e are also formal "passive"
kinds of involvement, such as the use of cost
principles or other standards or requirements
which must be followed.

The clauses in contracts, grants, and other
instruments establish formal parameters of in
volvement or interaction. Some of these clauses
require or lead to specific kinds of interaction.
For this reason it is necessary to identify ana
analyze the statutory requirements for assis
tance programs and compare them in selected
programs with the requirements added by the
agencies. Beyond formal transactional require
ments, there are formal agency and recipient
requirements (established by agency or re
cipient policies and procedures) which lead
to interaction.

There are also informal kinds of interaction
(persuasion, use of political influence, inter
personal relationships) which should be iden
tified to determine their significance, whether
generalization from them is appropriate, and
how they relate to the more formal kinds of
interaction.

The data developed could be examined by
matrix analysis.' One coordinate could list
the types of involvement or interaction which
are identified, for example, budgetary control,
approval of change orders, etc. The other co
ordinate could list types of function such as
research, education, construction, demonstra
tion, planning, etc. These program functions
can be subdivided to accommodate various pro
gram purposes. For example, different kinds
of research and different kinds of construction
may call for different kinds of involvement or
interaction. Finally, factors such as the nature
of the recipient (unit of government, non
profit organization, or profitmaking organiza
tion), degree of matching required, and the
relationship of audit review to agency account
ability may need to be inclnded in the matrixes.
An analysis of such a matrix should permit
useful generalization with respect to assis
tance methods, techniques, standards, clauses,
and relationships.

The use of matrixes to develop data for
generalizing assistance techniques or methods
must be supplemented by consideration of re
lated factors which have a direct or indirect

f Some OMB FAR data were put in such a form and might be
helpful in this connection.
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bearing on assistance techniques. Development
of a system of guidance for assistance pro
grams requires more than development of a
collection of assistance methods, processes, pro
cedures, and clauses based on an aualysis of
types of involvement and program functions.
It also requires consideration of related mat
ters which must be explored to enable the
system to provide the kind of complete guid
ance required by the agencies. Some of these
related matters, cast in the form of needs,
are:

• An analysis of all Federal assistance stat
utes to (1) obtain an overall picture of
statutory requirements for assistance pro
grams and (2) determine if any legislative
changes are desirable.

• A comparison in selected programs of re
quirements established by statute against
requirements established by the agencies.

• Development of factors that should be con
sidered by the agencies in distinguishing
assistance from procurement, that is, guide
lines for deciding whether a specific transac
tion is assistance or procurement.

• Development of factors that should be con
sidered by the agencies in deciding on the
use of the various kinds of assistance in
struments: grants, grants-in-aid, and co
operative agreements.

• Recommendations on the applicability of
clauses now used in procurement to assis
tance transactions.

• Recommendations on mandatory and op
tional requirements or standards which
should be applied Government-wide to assis
tance transactions.

• Development of standards for use in pro
curement transactions which occur under
assistance relationships.

• Recommendations as to when there should
be agency involvement in procurement
transactions which occur under assistance
relationships.

• Recommendations as to what kinds of re
quirements should be specified by statute
and what kinds should be developed admin
istratively by the agencies, OMB, or GAO.

• An examination of the significance for

Part F

assistance relationships of the nature of the
recipient, whether it is a unit of State or
local government, a nonprofit organization,
or a profitmaking organization.

• An analysis of considerations such as the
role of technical competition, price, and cost
factors; the use of lump-sum types of ar
rangements; and the use of fees or sur
charges in assistance transactions.

• A review of management problems that
have hampered assistance programs.

• An examination of the needs for agency
and Government-wide data and reporting
on assistance programs.

• An examination of the role of assistance
recipients in the process of developing re
quirements for new programs and develop
ing or modifying requirements for ongoing
programs.

These factors, or needs, will overlap many
of the considerations which will arise from an
analysis of the matrix data. That is desirable
in that separate consideration of these factors
should point up omissions and emphasize in
terrelationships. The resulting network of
interrelated considerations is especially impor
tant for the development of a system of guid
ance for assistance programs, as it would
become an integral part of such a system.

The system of guidance that is needed can
be regarded tentatively as an analogue of a
system of procurement regnlations. It is a
reasonable expectation that it might take sim
ilar form. Thus, it should be possible to take
the generalized techniques, methods, proce
dures, processes, and relationships that are
yielded by use of matrixes, consider them in
the context of the results of the related con
siderations listed above, and develop the ele
ments that will make up the system. The
character of those elements will influence the
kind of system which is developed, but the
structnre of procurement regulations suggests
a framework that should be considered:

Introduction (scope, applicability, arrange
ment, deviations)

Definitions of terms
General policies (for example, nature of

assistance relationships)
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Public participation in policy and procedure
formulation

Public information on assistance programs
Application for awards
Solicitation of proposals
Evaluation of proposals and selection of re

cipients
Financial and technical capabilities of pros-

pective recipients
Negotiation
Types of instruments (when to use)
Clauses for grants
Clauses for grants-in

aid
Clauses for coopera

tive agreements
Clauses for other

agreements
Special clauses for various functional pro-

grams (construction, planning, etc.)
Price and cost policies and techniques
Methods of payment
Third-party arrangements
Project management
Relationship to procurement regulations

(when and how to use procurement re
quirements)

Audit
Patents, data, and copyrights
Property
Non-project-related technical assistance
Use of GSA sources
Cost principles
Program evaluation
Standard and suggested forms and formats.

The system that results should present a
catalog of alternative kinds of relationships
spelled out in sufficient detail to enable Con
gress, the executive agencies, and recipients
to better judge the full import of a transaction
or class of transactions. For example, if respon
sible decentralization is a desirable goal, judg
ments as to how it can be accomplished (as
well as its desirability) are best made on the
basis of as much operational detail as possible
on what a specific relationship would entail in
terms of roles and responsibilities.
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An important by-product of an effort to spell
out the operational detail and operational con
siderations pertinent to a system of guidance
for assistance relationships is likely to be the
emergence of better ways of defining the na
ture of Federal assistance. For this reason, the
development of a system is not just a Federal
function. Defining a Federal role defines a re
cipient role. An analysis of Federal assistance
techniques, which considers the relationships
between Federal agencies and recipients, re
quires the involvement of recipients and their
representatives, as well as representatives of
the Federal agencies. Today, assistance re
cipients' major complaint is that they do not
play the role they feel they should play in the
establishment of requirements that are placed
upon them. They are not providing supplies
or services for Federal use. They are endeavor
ing to accomplish congressionally established
objectives with the assistance of the Federal
agencies. Assistance recipients are affected and
involved differently from Government contrac
tors, hence, their different roles in program
formulation and in rulernaking should be ex
plicitly determined with their cooperation.

Pending the enactment of legislation to re
duce the existing statutory barriers to con
sistency, a study of the kind suggested above
should be undertaken to determine the feasi
bility of developing a system of guidance. This
may be done in conjunction with or apart from
the activities being conducted by the OMB
Federal Assistance Review. It should be done
so that a determination can be made at an
early date of the utility of a system of guid
ance. A systematic examination of the ques
tions that must be dealt with in developing
such a system should provide evidence of the
need for executive branch guidance to the agen
cies and should also identify specific changes
requiring legislative action by Congress. The
continuing increase in the number, size, and
complexity of Federal assistance programs
and the increasing billions of dollars appropri
ated for assistance underline the urgency of
this task.





APPENDIX A

Methodology

In April 1971, the Commission activated a
small group to conduct a limited review of Fed
eral grant-type activities. In view of the na
ture, magnitude, and complexity of grant-type
activities and the constraints of time and re
sources, the grants study was not intended to
be comprehensive or extensive. It was to be of
limited scope and undertaken at a lower level
of effort than other Commission studies. The
group that was established was designated a
"Grants Task Force" rather than a "Study
Group" to indicate its somewhat different
scope and purpose.

The Grants Task Force was asked by the
Commission to (1) develop data to put the
"Federal Grant Program" in perspective, (2)
examine the extent to which "grants" and "con
tracts" are used interchangeably by Federal
agencies, and (3) analyze the extent to which
"procurement rules and regulations" are and
should be applied to "grant-type" transactions.

To put the "Federal Grant Program" in per-
spective the Grants Task Force:

• Defined the "Federal Grant Program" in
terms of the best available composite data
on Federal grant activities: the 1971 edition
of the Catalog of Federal Domestic Assis
tance prepared by the Office of Management
and Budget (OMB). This catalog is a com
prehensive listing and description of Federal
programs and activities which provide as
sistance or benefits in monetary and other
forms to other governmental units, nongov
ernmental organizations, and individuals. It
includes more than 1,000 programs adminis
tered by 60 different Federal departments,
independent agencies, commissions, and coun
cils. These data were examined, and about
500 of the programs, which are established by
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law or administrative rule and practice as
"grant" or "grant-in-aid" programs, were
identified. Loan, subsidy, and insurance pro
grams and forms of nonfinancial assistance
were excluded from consideration.

• Developed or obtained from OMB data
on each of the 500 programs in order to
show:

Whether the program is a formula grant
program, a project grant program, or a
mix of the two

The funds obligated for each program for
fiscal 1970 and the estimated amounts
for fiscal years 1971 and 1972

Any matching or cost-sharing require
ments
The functional purpose of the program,
for example, systems development, demon
stration, planning and administration,
education and training, research, etc.
The eligible recipients of the program
awards.

• Examined data derived from the Federal
Budget, the National Income Accounts, and
other sources to place Federal expenditures
for grant-type transactions in the context
of overall Federal expenditures for a ten
year period.
• Consulted with other Government activi
ties that are concerned with Federal grants,
such as the OMB Federal Assistance Review
Program (FAR), the Advisory Commission
on Intergovernmental Relations, and the Ad
ministrative Conference of the United States.

• Consulted with members of congressional
staffs, representatives of State and local gov
ernments, educational institutions, other re-
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cipients of Federal grant funds, and other
persons knowledgeable in grant activities.

• Examined data gathered by study Group
11 (Research and Development) and drew
on their experience resulting from inter
views with nongovernmental recipients of
Federal grant funds.

To examine the interchangeable use of grants
and contracts, the Grants Task Force visited
11 departments or agencies 1 and reviewed 17
of their programs in order to develop sample
data on the extent to which Federal agencies
either (1) within their own operations, or (2)
in comparison with each other, use grants in
ways and for purposes for which contracts
often are used. The major criterion initially
used in selecting programs to review was the
likelihood that the program might reveal the
use of grants where in similar circumstances
contracts are used, or the use of contracts where
in similar circumstances grants are used. It
became apparent, however, that using the cri
terion of the interchangeable use of grants
and contracts for selecting programs would
not produce a representative sample of the
entire grant-type universe. Although grants
and contracts are used interchangeably in some
cases, the fact that the terms "grant" and "con
tract" have in practice varying meanings in
dicated that an examination solely on their
"interchangeability" would not be very pro
ductive. Thus, after exploring the possibility,
it was decided that a review of a represen
tative sample of all grant-type transactions,
including grant-in-aid or formula-type pro
grams, whether or not there was interchange
ability, might be more productive.

To determine whether processes and stand
ards of the kind set forth in the Armed
Services Procurement Regulation and the Fed
eral Procurement Regulations are and should
be applied to grant-type activities, the Grants
TaskForce:

• Undertook an analysis of the applicability
and use in ten grant programs of 28 clauses
normally used in contracting

• Analyzed a sample of statutes that author
ize grant programs to determine, for ex
ample, the extent to which the statutes

t See Jist of agencies visited and programs reviewed on the next
page.
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require the imposition of procurement-type
requirements on grant transactions

• Examined certain data collected under the
Federal Assistance Review Program (FAR)
on requirements imposed by various agencies

• Endeavored to understand the objectives
or purposes of the 17 programs reviewed,
why they are implemented in the fashion
they are, the degree of Federal control
deemed necessary by Congress or the agency,
and the type of grant recipient. This review
was conducted by consulting with respon
sible agency and some grant recipient of
ficials, by an examination of pertinent
statutes, congressional hearings, agency and
other pertinent literature, and by visits to
each of the agencies.

Agency representatives interviewed were
generally cooperative and candid and appeared
capable and conscientious. Many of their com
ments do not represent the official positions of
their agencies. The facts reported and espe
cially the observations made in the Grants Task
Force report are inferential to some extent and
might not be agreed to by those interviewed.
However, the members of the Grants Task
Force and the participating members of the
Commission staff have reviewed and agreed on
the accuracy of the facts or observations re
ported.

In examining data on Federal grant-type
programs, it became clear that Federal grant
type activities are a vast and complex collec
tion of programs, functioning with little
central guidance in a variety of ways that are
often inconsistent even in the case of similar
programs or projects. Because these initial
findings coincided with the opinions of most
knowledgeable observers of Federal programs,
the Grants Task Force decided that it would
be more productive to explore what might be
done to improve the present situation rather
than to develop detailed documentation of facts
which are already generally agreed upon.

The significant causes of the disarray be
setting grant-type assistance activities were
perceived to be:

• Confusion of grant-type assistance rela
tionships and transactions with procurement
relationships and transactions

• Failure to recognize that there is more

..-------



~ ..1_..""

Federal Grant-Type Assistance Programs

than one kind of grant-type relationship or
transaction
• Lack of Government-wide guidance for
Federal grant-type relationships and trans
actions.
Consideration of these causes led to ques-

tions such as:
• What is the nature of the grant-type as
sistance relationships that exist between the
Federal Government and the non-Federal sec
tor?
• Can and should grant-type transactions be
distinguished from procurement transac
tions?

• Is it possible to reduce the confusion
which seems to beset grant-type programs
by giving relationship-based definitions for
Government-wide use to terms such as con
tract, grant, and grant-in-aid?

Hypotheses were developed to deal with the
foregoing questions and the findings that had
generated them. These hypotheses are ex
pressed in the Commission's recommendations.

The Commission also gathered useful post
study data on grant-type programs. When the
Grants Task Force presented its recommenda
tions to the Commissioners in February 1972,
the Commissioners asked that examples be
gathered on cooperative-agreement types of
relationships. To provide the data sought, the
Commission sent to the departments and agen
cies a questionnaire which was designed to ob
tain, by functional class or category of awards
to State and local units of Government and all
other nonprofit organizations, the following
kinds of information: (1) when they use a par
ticular type of instrument: grant, grant-in
aid, contract, or other, (2) why they use the
particular type of instrument for a given class
of transaction, (3) the nature of the agency
participation or involvement that occurs dur
ing performance, and (4) whether the depart
ment or agency regards that involvement as
"minimal" or "substantial."

The data gathered were helpful in develop
ing examples of cooperative-agreement types
of relationships. The data gathered in response
to item 3 above also support the utility of the
Commission's recommendations. The data indi
cate that, although each agency's programs
may be different from other agencies' pro-
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grams in purposes and objectives, there are
a limited number of kinds of involvement
(methods, techniques, or "kinds of grants")
that fall into the degrees-of-involvement (min
imal or substantial) categories that are out
lined in the report.

AGENCIES VISITED AND PROGRAMS
REVIEWED

Department of Agriculture
Contracts and grants for scientific

research
Department of Commerce
Economic Development Administration

Economic development grants and
loans for public works facilities

Department of Health, Education,
and Welfare
Health Services and Mental Health Adminis

tration
Health services research and development

Social and Rehabilitation Service
Medicaid

Office of Education
Manpower development and training

National Institutes of Health
Heart and lung research

Department of Housing and Urban
Deuelopmeni:

Operation Breakthrough
Model Cities

Department of the Interior
Office of Saline Water

Saline water research and development
Department of Justice
Law Enforcement Assistance Administration
Department, of Labor
Manpower Administration

Job Corps
Department of Transportation
Urban Mass Transit Administration

Research, development, and demonstration
Environmental Protection Agency

Water pollution control research and
development

National Science Foundation
Basic research
Course content improvement
Science information activities

office of Economic Opportunity
Research, evaluation, and program devel

opment





APPENDIX B

List of Recommendations

1. Enact legislation to (a) distinguish as
sistance relationships as a class from procure
ment relationships by restricting the term
"contract" to procurement relationships and the
terms "grant," "grant-in-aid," and "coopera
tive agreement" to assistance relationships, and
(b) authorize the general use of instruments
reflecting the foregoing types of relationships.

I

2. Urge the Office of Federal Procurement
Policy to undertake or sponsor a study of the
feasibility of developing a system of guidance
for Federal assistance programs and periodi
cally inform Congress of the progress of this
study.





APPENDIX C

Acronyms

AEC
ASPR
DOT
EDA
EPA
FAR
FPR
GAO
GSA
HEW
Hun
LEAA
NASA
NFAH
NIH
NSF
OE
OEO
OEP
OMB
ONR
OST
PHS
R&D
UMTA
U.S.C.
USDA
VA

Atomic Energy Commission
Armed Services Procurement Regulation
Department of Transportation
Economic Development Administration
Environmental Protection Agency
Federal Assistance Review (Program)
Federal Procurement Regulations
General Accounting Office
General Services Administration
Department of Health, Education and Welfare
Department of Housing and Urban Development
Law Enforcement Assistance Administration
National Aeronautics and Space Administration
National Foundation on the Arts and the Humanities
National Institutes of Health
National Science Foundation
Office of Education
Office of Economic Opportunity
Office of Emergency Preparedness
Office of Management and Budget
Office of Naval Research
Office of Science and Technology
Public Health Service
Research and Development
Urban Mass Transportation Administration
United States Code
Department of Agriculture
Veterans Administration

I
,----_..





~~:....

-:-:..JiJi$i,,-"

APPENDIX B

Acronyms

AEC
AFPC
ASPR
CODSIA
DOD
DPC
NASA
NASA PR
USAF
U.S.C.

Atomic Energy Commission
Air Force Procurement Circular
Armed Services Procurement Regulation
Council of Defense and Space Industry Associations
Department of Defense
Defense Procurement Circular
National Aeronautics and Space Administration
National Aeronautics and Space Administration Procurement Regulations
United States Air Force
United States Code
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CHAPTER 1

Introduction and Summary of Recommendations

Government policies concerning the treat
ment of patents, technical data, and copy
rights in the procurement process have a
significant impact on contractors, private inno
vators, and the general public. Thousands of
inventions are made each year by contractors
and subcontractors performing under Federal
research and development contracts. The dis
position of patent rights in these inventions
can have important effects on the likelihood
they will be perfected and marketed and on
the maintenance of competitive markets.
Many Government contracts may require the
contractor or subcontractor to use inventions
covered by private patents. The manner in
which the Government uses these patents af
fects the quality of its programs and the equi
ties of the private patent owner.

Government contractors are frequently re
quired to prepare and supply various forms
of documentation, such as drawings and other
detailed data concerning the products, proc
esses, and elements thereof that they are sup
plying or developing. This data may involve
information concerning products or processes
previously developed by a contractor at his
own expense and maintained as a "trade
secret." The contractual rights established in
technical data can be of critical importance to
both the Government and the competitive pos
ture of the contractor. Similar considerations
prevail when data is submitted to the Govern
ment as part of a proposal for a contract.

Government contracts may involve the use
or development of material particularly sus
ceptible to publication and wide dissemination.
This is especially true in areas of social science
research. In such cases the Government's at
titude toward publication and copyrights may
be of major concern.

Agency policies in these areas, despite their
importance, lack uniformity. Legislative cover
age is generally limited in scope and varies
from agency to agency. Indeed, most agencies
lack any statutory guidelines. This varied and
incomplete legislative framework has created
ambiguities concerning the authority of a
number of agencies in many important areas.
Likewise, there has been little administrative
effort to achieve uniformity, except in the area
of rights in inventions developed under Gov
ernment contracts. Agencies have fashioned
data and copyright policies, as well as many
aspects of patent policy, without any central·
guidance or overall coordination. This has re
sulted in many different approaches and con
tractual clauses, even where agency goals and
needs may be similar.

This report examines Government contrac
tual policies concerning intellectual property,
with separate chapters devoted to patents,
technical data, and copyrights. Based on our
findings and conclusions, we recommend a
number of changes, many of which require
legislation. Hence, we have included draft legis
lation as appendixes to this report.

Our recommendations are designed to
achieve a number of goals which we believe
either are not being achieved or are being only
partly achieved under present law, policies,
and practices. These goals and some of Our pri
mary recommendations to achieve them are
summarized next.

We believe that the Government's policy
should encourage the maximum utilization of
inventions made under Government contracts,
prevent unjust enrichment of contractors, and
foster the reasonable availability of such in
ventions to the public. The recently revised
Presidential Statement of Government Patent
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Policy is designed to meet these goals, and we
believe that policy should be promptly and uni
formly implemented so that its effectiveness can
be more fully evaluated. In particular the im
pact of the new exclusive licensing program
and liberalization of the granting of contractor
rights in identified inventions must be meas
ured. To enhance the chances of the Presi
dential policy succeeding, we recommend the
granting of clear-cut statutory authority to
agencies to issue exclusive licenses. An alter
nate system developed during our studies is
presented. The alternate system calls for
Government-wide legislation allowing, as a
general rule, the developing contractor or in
ventor commercial rights in inventions subject
to a strengthened system of "march-in" rights
under the administration of a central board.

In connection with the use by the Govern
ment or its contractors of privately-owned
patents, we have found that the bar to injunc
tions in existing law (28 U.S.C. § 1498) should
be retained and expanded to eliminate uncer
tainty in borderline cases. On the other hand,
we believe that greater flexibility is needed
by the agencies to waive the bar against
injunctions in particular cases as regards spe
cific patents. To achieve these aims, we rec
ommend legislation amending 28 U.S.C. § 1498.
We feel it only fair, however, that a patent-

Part I

owner, having lost the possibility of injunctive
relief, should be better assured of obtaining
monetary relief. To this end we recommend
legislation authorizing all agencies to acquire
interests in patents and to settle patent claims
and legislation allowing patent suits against
the Government in the district courts as-well
as in the Court of Claims.

In the technical data and copyright areas
our basic conclusion is that greater, but not
necessarily complete, uniformity among
agency policies and regulations is needed. To
this end, we recommend interagency effort to
formulate statements of Government-wide pol
icies along the lines of those in the patents
area. To facilitate this effort, we recommend
the repeal of certain legislation which we feel
hampers the flexibility of some agencies and
thus inhibits the development of truly Govern
ment-wide policies.

We also make one other major recommen
dation in the technical data area. We believe
that persons who submit valuable information
and data to the Government, such as informa
tion submitted with proposals, should have a
remedy against the Government for damages
suffered because of the misuse of such infor
mation by the Government. Thus we recom
mend legislation granting such a remedy.

""-.,-
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CHAPTER 2

Patents

In this chapter we consider two general
aspects to Government policy regarding pa
tents or patentable inventions: rights to in
ventions made under or during the course of
Government contracts and the use by or for
the Government of inventions covered by pri
vate patents.

RIGHTS IN INVENTIONS MADE
UNDER GOVERNMENT CONTRACTS

The Government invests some $15 billion
per year in research and development pro
grams.' A great deal of this is carried on
under contracts or grants. During the course
of such programs, some 9,000 inventions per
year are made by contractors or grantees.'

This activity has necessitated the develop
ment of policies respecting the disposition of
rights in such inventions. Should the Govern
ment take all rights to an invention arising
under its contract? Or should the contractor/
inventor be allowed to retain the commercial
rights in the invention, subject to a license in
the Government for free use of the invention
for Governmental purposes? These are the
two generally recognized extremes. In be
tween, a multitude of combinations could be
devised. The policy ultimately chosen can have
a number of important effects. One is on the
probability that the particular invention will
be developed to the point of commercial utili
zation. Another is on the willingness of some
organizations to enter into Government con
tracts, thus affecting the quality or cost of the

1 U.s. Federal Council for Science and Technology, Annual Report
on Go-oerwment Patent Policy, at 43 (1969-70).

2 Ibid. at 44.

research effort. Further, patent policy may af
fect the maintenance of competitive markets.
Finally, the costs and practicality of adminis
tration of the policy chosen must be consid
ered.

Background

Before examining in detail these factors and
our conclusions as to the proper policy that
should be followed, it is necessary to explore
briefly the nature of patent rights and certain
fundamental facts of the invention process.

THE NATURE OF PATENT RIGHTS

Article I, Section 8 of the Constitution em
powers Congress "to promote the progress of
. . . the useful arts, by securing for limited
times to ... inventors the exclusive right to
their . . . discoveries." The present patent
system has developed in accordance with this
authority.

Congress has provided that the "grant" of
a patent shall provide that "for the term of
seventeen years" the patentee shall have the
"right to exclude others from making, using,
or selling the invention throughout the United
States." a

Applications for patents must normally be
made by the "inventor" of the invention to be
patented, and patents are normally issued to
the "inventor." , The inventor or patentee can,
however, contract away part or all of his
rights to others. A myriad of combinations

aS5 U.S.C. § 154 (1970).
4 See neneTally. 35 U.S.C. §§ 111-22 (1970).
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of rights can be sold, licensed, or otherwise dis
posed of by a patentee. For example, he might
issue exclusive or nonexclusive licenses, free
or for a royalty, or licenses limited to the use
of the invention but not permitting its manu
facture or sale. This flexibility of a patentee
to dispose of his rights is important in any
study of Government patent policy, since it
involves the disposition of the patent rights
of the inventor (normally, under Government
contracts, an employee of a contractor who has
agreed to assign his rights to inventions to
his employer).

THE NATURE OF THE
INVENTIVE PROCESS

Not every invention or discovery made can
be patented. In accordance with 35 U.S.C. § 101
the invention must be "new and useful." How
ever, it should be emphasized that though an in
vention is patentable, it may still be far from
having been developed to the point where it
can be moved into the stream of commerce.
Considerable expense and investment are nor
mally necessary to move an invention beyond
its patentable stage to a point where it is
commercially viable and, hence, available to
all. A great deal of engineering effort may be
necessary before an item can be produced com
mercially. And a marketing apparatus and ef
fort will be necessary to make the product's
availability known. In some cases the costs of
making the invention may be only a small
proportion of the total cost of developing the
invention into a product useful to the general
public. It has been estimated that the cost of
bringing the typical invention to the market
place is ten times the cost of making the in
vention.'

Underlying the patent system are three
fundamental assumptions. First, it is believed
that the patent system promotes the making
of inventions. Second, it is believed that the
system provides the necessary incentives to
develop inventions commercially once they are
made. Finally, it is believed that the public

e u.s. Dept. of Commerce, Technological Innovation: Environment
and Management, at 8-9. See ezeo the Patent Management Sub
committee Repor-t on practice of p;ranting limited exclusive licenses
in U .8. Federal Council for Science and Technolog-y, supra note 1
at HI.

Part I

disclosure required by the patent law promotes
scientific and technological knowledge.

Of these three assumed benefits, only one
would appear to be significantly affected by
Government patent policy-the commercial
development of inventions. Public disclosure
of inventions made under Government con
tracts can take place under the contract terms
no matter what policy is chosen. The effect on
the incentive to invent would also appear
minor since the Government, in paying for re
search and development work, has supplied
much of the incentive for invention. In addi
tion, there are many motivations other than
the patent system which lead to invention.

On the other hand, Government patent pol
icy can directly affect the degree to which the
patent system promotes the development of
inventions, once made, to the point of commer
cial utilization. The exclusivity of the patent
system plays an important role in spurring
the development of inventions, although there
are undoubtedly cases where a particular in
vention might be commercialized just as
quickly without any exclusivity. Effective pa
tent policy must take advantage of the fact
that development will normally be promoted
by exclusivity; at the same time, it must pro
vide for others to exploit an invention if ex
clusivity does not produce the desired result of
utilization on reasonable terms.' We believe
that without exclusivity many Government
sponsored inventions would lie dormant, thus
benefiting no one. Entrepreneurs would be un
willing to invest in the development of an in
vention if others could take advantage of
their efforts by producing the same product
without the initial expenses involved in the
creation of markets or developing and demon
strating that the item can be produced eco
nomically.

A major point to be kept in mind while
weighing alternative Government patent pol
icies is that the patent will be of little benefit
to the public if the Government takes the com
mercial rights but fails to take such additional
steps as would be likely to promote the fur
ther development of the invention to a com-

6 For documentation as to the benefits of generally allowing
exclusivity to promote utilization, ace IV Government Patent Policy
Study made by Har-br-idge House. Inc., for the U.S. Federal Council
for Science and Technology. Committee on Government Patent Policy
(hereinafter Har-bt-idge House).

~iP
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mercially usable state. If the Government does
not plan either to finance continued develop
ment of an item itself or to grant exclusivity
of some degree to others, then, in many cases,
the possibility for further exploitation of the
invention will be significantly reduced.

The Present Policy and Its Evolution

POLICY PRIOR TO THE
PRESIDENTIAL POLICY STATEMENT
OF 1963

It was not until World War II that inven
tions developed under contracts became a mat
ter of specific congressional concern. Until
that time (and even up to the present in the
case of most agencies), this was a matter left
to administrative control. After World War II
Congress began to take an interest in this
area. This interest is reflected in a number of
statutes establishing policies for specific agen
cies or specific programs within agencies.
Congress has not yet, however, established a
unified policy in this area. Rather, legislation
has been piecemeal and lacks consistency.

One of the earliest instances in which Con
gress set a patent policy was in the establish
ment of the National Science Foundation in
1950. At that time, Congress went no further
than to provide that each contract of the
Foundation should "contain provisions gov
erning the disposition of inventions produced
thereunder in a manner calculated to protect
the public interest and the equities of the in
dividual or organization with which the con
tract or other arrangement is executed."
The first detailed statement of patent policy
came as part of the Atomic Energy Act of
1954.8 This act provides that title to inven
tions in the field of atomic energy made under
AEC contracts vests in the Government.'
However, the Commission is given the author
ity to waive these rights in appropriate
circumstances. Since the technology and devel
opments in the field of atomic energy had
been largely financed by the Government
from the outset, Congress felt that the grant-

142 U.S.C. ~ 1871 (a) (1970).
842 U.S.C. § 2011 (1970).
u 42 U.S.C. § 2182 (1970).
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ing of rights to contractors was not necessary
to ensure exploitation and development of the
inventions. A similar statutory scheme, appli
cable to all fields of technology, was included
in the legislation creating NASA in 1958.rc

One factor underlying much patent policy
legislation is the idea that allowing contrac
tors to retain patent rights in inventions de
veloped under Government contracts is a
"give-away." This concept explains the lan
guage included in a number of acts related to
specific research and development programs
that have been construed by some agencies as
requiring the taking of title in patents by the
Government. As an example of the language
commonly employed, the Arms Control and
Disarmament Act provides:

All research within the United States con
tracted for, sponsored, cosponsored, or au
thorized under authority of this Act, shall
be provided for in such manner that all in
formation as to uses, products, processes,
patents, and other developments resulting
from such research developed by Govern
ment expenditure will (with such excep
tions and limitations, if any, as the Director
may find to be necessary in the public in
terest) be available to the general public.
This subsection shall not be so construed as
to deprive the owner of any background
patent relating thereto of such rights as he
may have thereunder."

While, as some would argue, the Govern
ment may be "giving something away" if it
does not exercise its bargaining power to take
full title in inventious made under its con
tracts, the acquisition of full rights by the
Government will do the taxpaying public
little good without a program of further
development. In very few instances does the
Government actually provide the additional in
vestment necessary to move inventions into pub
lic use." Likewise, there has been little effort to

10National Aeronautics and Space Act of 1958, 42 U.S.C. § 1257
(1970).

11 22 U.S.C. § 2572 (1970). Other similar provisions include 7
U.S.C. §§ 427(0. 1624(a) (1970); 15 U.S.C. § 1395(c) (HI70); 30
U.S.C. §§ 216(a) (2), 666 (1970); 40 U.S.C. app. § 302(e) (1970);
42 U.S.C. §§ 1954(b), 1961(c) (3), 3253(c) (1970); 50 U.S.C. §
167(b) (l970).

12 Commonly cited examples of such efforts include TVA work in
the. fertilizer field and the Department of Agriculture's marketing
studies with respect to potato flakes and frozen orange juice, but
such efforts are a rarity. Sec Harbl'idge House, 8upra note 6, at
IV-123-124.
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promote the exploitation of Government-held
patents by the issuance of exclusive licenses or
other means designed to take advantage of the
main reason for granting these patents in the
first place. There have been some recent moves
in that direction, discussed more fully below.
Such movement may be hampered by a lack of
clear-cut statutory authority for each agency
to grant exclusive licenses}"

Legislation with regard to the allocation of
patent rights is far from complete. For in
stance, no legislation controlling Department
of Defense policy in this area has ever been
enacted. As a result, DOD and other agencies
without statutory coverage developed their pa
tent policies independent of legislative con
straints. But administrative approaches prior
to 1963 proved as varied as the legislative.
DOD followed the so-called "license" ap
proach, obtaining only a nonexclusive license
for governmental purposes in patentable in
ventions developed under its contracts. The
contractor was allowed to retain exclusive
commercial rights. Other Government agencies
not subject to statutory provisions, such as
the Federal Aviation Administration and the
Public Health Service, took full rights in pat
entable inventions."

THE PRESIDENTIAL POLICY STATEMENT

Recommendation 1. Implement the revised
Presidential Statement of Government Patent
Policy promptly and uniformly.

In 1963, the first attempt was made to es
tablish a degree of uniformity in Government
patent policy. In that year President Kennedy
issued a Statement of Government Patent
Policy." This statement, with recent amend
ments, has provided the framework for Gov
ernment patent policy. The Armed Services
Procurement Regulation patent provisions, for
instance, are closely aligned to this policy
statement, as are the recently proposed pro
visions of the Federal Procurement Regula
tions.

13 See the Memorandum of the Assistant Attorney General, Office
of Legal Counsel, dated Sept. 18. 1967; U.S. Federal Council for
Science and Technology. supra note 1 at 120-23.

14 For a history of the development of Government patent policy
generally, see R. Nash and J. Laaken, Patente and Technical Data,
Government Contracts MonogrlLph 10.

15 Presidential Memorandum and Statement of Government Patent
Policy, 28 Fed. Reg. 10943 (1963).
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While the Presidential statement did not af
fect statutory requirements, it was worded to
accommodate such legislation as there was.
The Presidential statement struck a balance be
tween the "license" and "title" approaches.
The statement rejected the concept of a single
presumption of ownership, wherein the Gov
ernment or the contractor acquires title in all
the inventions resulting from contract per
formance. Instead, criteria were provided by
which all departments and agencies (not
otherwise governed by statute) should allocate
patent rights between themselves and con
tractors.

Under the Kennedy formula, initial deter
mination of patent rights is usually made at
the time of contracting. Normally, the Govern
ment takes exclusive patent rights if the prin
cipal purpose of the contract (1) is to develop
products for use by the general public, or (2)
is directly related to public health or welfare,
or (3) is for work in a field of technology
basically developed by the Government and
exclusive rights might lead to contractor dom
inance of the field, or (4) is for the operation
of a Government-owned facility. In other
cases, the contractor may retain exclusive pat
ent rights at the time of contracting if the
subject matter of the contract is directly re
lated to an area where the contractor has an
established commercial business. 'When the
contractor does not obtain exclusive patent
rights at the time of contracting, disposition
of patent rights is considered on a case-by-case
basis, after the inventions have been identified
and reported to the Government. The main
criteria governing this disposition of rights
concern the nature of the invention and the
plans and intentions of the contractor to
market the invention.

When the contractor retains exclusive pat
ent rights, the Government reserves a roy
alty-free license to practice the invention for
any governmental use. The Government also
reserves the right to require the contractor to
license others to protect the public interest in
the health area and to make the invention ac
cessible if the contractor fails to take effective
steps to commercialize or license the inven
tion. These are commonly referred to as
"march-in rights."

President Nixon, in August 1971, issued a
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new Memorandum and Statement (reproduced
in Appendix C) which is substantially in ac
cord with the 1963 statement except that sev
eral revisions to encourage utilization have
been made." He reaffirmed the need for flexi
ble, Government-wide policies designed to pro
tect the public interest. The Nixon revisions,
based on a study of patent policies by the Fed
eral Council for Science and Technology, at
tribute the degree of commercial utilization
of Government-sponsored inventions, commer
cial competition, and participation of industry
in Government research and development to
several important factors. These include the
mission of the contracting agency; the purpose
and nature of the contract; the commercial
applicability and market potential of the in
vention; the extent to which the invention is
developed by the contracting agency; the pro
motional activities of the contracting agency;
the commercial orientation of the contractor;
the extent of his privately financed research
in the related technology; and the size, nature,
and research orientation of the pertinent in
dustry.

One group of revisions to the Presidential
policy concerns the granting of greater rights
to contractors in identified inventions, even
though at the outset the Government acquired
principal rights. The Kennedy statement pro
vided that such greater rights could be given
only if "the invention . . . is not a primary
object of the contract." This was changed as a
result of the problems experienced by agencies
such as the Department of Health, Educa
tion, and Welfare and the National Aeronau
tics and Space Administration under the
previous policy. Another change allows after
the-fact granting of greater rights where "the
Government's contribution to the invention is
small compared to that of the contractor."
This change appears to be designed to assist
in those cases where firms may be reluctant to
enter into research contracts for fear of jeop
ardizing their background positions. Lastly,
new language was added providing that where
the invention is not a primary object of the
contract, greater rights may also be granted
to the contractor under specified criteria. Ac
cording to the Federal Council for Science and
Technology these criteria are "less stringent"

1~ Presidential Memorandum and Statement of Government Patent
Policy, 36 F'ed. Reg. 16887 (1971).
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and "would create the greatest likelihood
that the invention would be developed and put
into commercial use." H

The second major change places emphasis
on licensing of Government-owned inventions.
The General Services Administration is
charged with developing regulations to pro
mote the availability of and development of
Government-owned inventions. For the first
time, exclusive licensing is specifically men
tioned as one means of accomplishing this. It
will take several years to evaluate the effec
tiveness of this policy in promoting utilization.

Based on our assessment of current law and
practice, we have concluded that any substan
tial changes in the law and policies in this
area should await further assessment of the
actual experience under the revised Presiden
tial Statement of Government Patent Policy.
We do believe that some minor changes are
needed, and that continued emphasis should be
placed on executive agency implementation,
with policy review by the Committee on Gov
ernment Patent Policy established under the
Federal Council for Science and Technology.

Need to Evaluate the Presidential Policy

The recent changes to the Presidential pol
icy were designed to overcome several short
comings in that policy. Whether, in practice,
these changes will fulfill their purpose remains
to be seen, but we feel it is premature to dis
turb this latest effort by the President to
achieve a more workable patent policy. Much
thought and expertise have gone into the
drafting of the Presidential policy. This
should not be dismissed lightly. Any major de
partures in the patent rights area should be
deferred until the revised policy has been eval
uated by the Federal Council for Science and
Technology in the light of actual agency ex
perience. This evaluation should be made in
such a way as to take into account and evalu
ate the factors discussed below.

Need for Prompt and Uniform Implementation
of the Presidential Policy

In order to allow an adequate evaluation of
the Presidential policy, it is important that it

17 u.s. Federal Council for Science and TechnoloKY, 8upra note 1,
at 155.
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be promptly and uniformly implemented by
the agencies. At the time of preparation of this
report, most agencies had not published regu
lations or revised their regulations in accord
ance with the Presidential policy. We urge that
they do so. Efforts are underway to develop
uniform regulations for use by most civilian
agencies through the Federal Procurement
Regulations. This is a step in the right direc
tion.

Some agencies cannot, because of statutory
provisions, adhere completely to the Presiden
tial policy. In most such cases, these agencies
are required to follow a so-called "title pol
icy." as To allow truly Government-wide imple
mentation of the Presidential policy and any
future modifications of it, we believe that in
consistent legislation should be appropriately
amended or repealed."

Exclusive Licensing

Recommendation 2. Enact legislation to
make clear the authority of all agencies to
issue exclusive licenses under patents held
by them.

One of the potentially most significant as
pects of the revised Presidential policy is the
new emphasis on exclusive licensing. As dis
cussed previously, it appears that there is some
confusion as to the exact scope of the author
ity of the individual agencies and the General
Services Administration to grant exclusive li
censes. We believe uncertainty in this area
could interfere with the effectiveness of the
exclusive licensing program. Accordingly, we
favor legislation granting agencies clear-cut
authority to issue exclusive licenses.

Section 12 of the draft bill at Appendix A .
to this report could serve as a model for such
legislation. However, that section is drafted in
broad terms without any guidelines limiting
the authority granted. We wish to emphasize
that this does not mean that we either oppose
or favor the inclusion of statutory guidelines.

as One statute, the Solid Waste Disposal Act, requires adherence to
the 1.968 statement. 42 U.S.C. § 3253(c) (1970).

19Section 14 of the draff legislation at Appendix A could be used
as a guide as to the leg-islative action necessary. However, some of
the provisions amended 0)' repealed in section 14 are of sufficient
flexibility to allow adherence to the Presidential policY and, hence,
would not have to be amended in order to allow uniform
implementation of the Peesidentdal policy as it presently reads•

.fl'
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Since our study efforts did not encompass this
question, we are not in a position to take a
meaningful position. Our main point is simply
that clear statutory authority to grant exclu
sive licenses is needed.

March-In Rights
Under the Presidential Policy

Recommendation 3. Supplement the Presi
dential policy by the adoption of uniform
procedures for application of the rights re
served to the Government under the policy.

There is one area of the Presidential state-
ment that could use additional and immediate
supplementing-the procedures for the ad
minstration of its march-in rights provisions.
Based on figures assembled by the Federal
Council for Science and Technology it does not
appear, at least through 1970, that the march
in rights retained by the Government have
ever been exercised." This could be accounted
for by a variety of explanations, one of which
is that before the early 1970's there were few,
if any, inventions old enough to be subject to
march-in provisions as required by the Presi
dential policy. In the coming years, this will
no longer be the case. Moreover, the apparent
trend toward increased research in nonmilitary
areas, coupled with the increased opportunities
under the revised policy for civilian agency
contractors to obtain greater rights in inven
tions, could lead to greater need for the exer
cise of the Government's march-in rights. That
is, more inventions of direct commercial value
may be made in the future. The new emphasis
on cancer, automobile safety, and environment
al research exemplifies what appears to be a
reordering of priorities toward the civilian
sector of the Government."

The Presidential policy supplies no real
guidance as to the mechanics of implementing
its march-in rights provisions. Many of the
civilian agencies, with minimal staffing and
expertise in the patent law area, will be left
to devise their own procedures. This could lead

20u.s. Federal Council for Science and 'I'echnolony, aupra note 1
at 94-95.

21 Statistics prepared by the Federal Council for Science and
Technolog-y show that generally the total funds obligated for R&D
by the civilian agencies has been risinp; and that DOD's share of the
total dollars obligated for R&D has been decreasing, Ibid,
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to, at worst, no implementation and, at best,
inconsistent implementation. Efforts should be
undertaken immediately to develop regulations
and procedures to be followed by all agencies
in implementing the march-in provisions of
the Presidential policy.

Possible Weaknesses
of the Presidential Policy

Reservations have been expressed as to
whether the Presidential policy is the optimum
policy. A system which generally allows contrac
tors or inventors to obtain commercial rights
subject to a strengthened march-in rights pro
cedure under the control of a central board
may hold greater promise of fulfilling the goals
of patent policy. However, these reservations
should await the test of actual experience.

Experience may prove the Government
should not routinely take principal rights in all
of the situations listed in section 1 (a) of the
Presidential policy. This is particularly true
with respect to contracts which have as a prin
cipal purpose exploration into fields which
directly concern the public health, safety, or
welfare. It is not clear why the incentives
needed for further development of products in
these fields are any different than those needed
in others," although the need for safeguards in
these areas is clear.

The Presidential policy relies on deferred
determinations and the granting of greater
rights in identified inventions. Reliance on de
ferred determinations and after-the-fact dis
position of patent rights has several potential
shortcomings, particularly as a greater share
of the Government's research funding goes in
to research contracts falling within section
1 (a) of the Presidential policy, which requires
the Government to take principal rights at the
outset. These shortcomings include deferred
utilization, increased administrative costs, and
a lessening in the willingness of some firms to
participate in Government research work.

The uncertainty of ownership involved in a
deferred determination policy may discourage
some particularly competent contractors from

22 For an example of the problems which can be created; see U.S.
Comptroller General, Report B-164031(2), Problem Areas Affecting
Usefulness of Results of Government-Sponsored Research in Medicinal
Chemistry, Aug. 12, 1968. See also Harbridge House, 8upra note 6.
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participating in Government programs. A con
tractor whose privately-financed background
position might be jeopardized by newly
generated inventions made under a contract
might decline to enter into such a contract if
he were unsure of obtaining exclusive rights
in the inventions. His refusal to participate
would Probably result in the use of a less
qualified contractor at a greater cost. Admit
tedly such cases would be relatively isolated
and rare. It is also true that the Presidential
policy attempts to overcome this problem
somewhat by allowing the waiver of section
1 (a) in exceptional circumstances. We believe
that experience under the Presidential policy
should be noted with particular care in eval
uating the overall efficacy of the policy.

More importantly, the long processing
periods inherent in a deferred determination
policy will often delay prompt development
and utilization of Government-sponsored in
ventions, since a participating contractor
would wish to establish his rights before in
vesting his risk capital." Utilization could also
be adversely affected by the administrative
burden of petitioning the Government for ex
clusive commercial rights and the probable
requirement that the contractor file patent
applications to protect the property rights dur
ing the petition period. These tasks may destroy
contractor interest in inventions that appear
economically marginal on first review,

Finally, increased administrative costs to
both the contractor and the Government for
the drafting, submission, and review of peti
tions on a case-by-case basis may prove out
of proportion to the results achieved by plac
ing reliance on after-the-fact determinations.

The cost of administering an exclusive
licensing program may prove high. Where a
patent has a commercial potential, a costly and
time-consuming proceeding would have to be
held to determine which company or companies
would be granted rights in the invention.
It seems certain that a hearing with appro
priate notice, as is outlined in the proposed
GSA licensing regulations, would be required.
It is questionable whether many agencies have
sufficient manpower to carryon active licens
ing programs. In many cases the licensee, if
any, will be the original contractor/developer

23 Hat-br-idge House, supra note 6, at II-47-60.
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since he will have a jump on others in terms
of the technical know-how behind the inven
tion.>

An Alternate Approach

If evaluation of experience under the revised
Presidential policy indicates a need for further
policy revisions, we urge consideration of an
alternative approach generally allowing con
tractors - to obtain commercial rights but
subjecting these rights to a strengthened
"march-in" procedure. Such an approach was
developed- in detail and recommended by our
Study Groups and staff during the study phase
of our activities.
- The alternate approach involves the repeal
of all existing legislation concerning the dis
position of rights in inventions made under
Government contracts. This legislation would
be replaced by a statute of Government-wide
application. We believe uniformity is practical
and desirable. Since this alternate policy is not
compatible with current legislation, repeal of
that legislation would be necessary. New posi
tive legislation would be needed, as it would
be difficult to implement the alternate approach
on a strictly administrative basis.

In presenting this alternate approach, we
recognize the dilemma involved. The path to
comprehensive patent policy legislation is
fraught with obstacles. Experience indicates
that a broad patent statute is extremely diffi
cult to enact, as shown by unsuccessful efforts
in past years.

We have not proposed a time limit for testing
the efficacy of the Presidential policy. Wide dif
ferences of opinion as to how well it is working
may make assessment difficult.

The primary purposes of the statutory al
ternative are to establish (1) a stronger policy
of promoting the commercial exploitation of
patentable inventions arising under Govern
ment contracts; (2) greater uniformity in
Government agency execution of this policy;
and (3) a special board to administer the Gov
ernment's march-in rights. Enactment of a

24 A few agencies have already initiated exclusive licensing
programs. One of these is HEW. Under its program the only
exclusive license issued to date went to the developing contractor.
See Drug Research Report, vol. 14, no. 15, Apr. 14, 1971.
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general statute would require the repeal of
existing statutory provisions applicable to the
Atomic Energy Commission, the National Aero
nautics and Space Administration, and several
other Government agencies. These existing
provisions reflect a desire to prevent monopoly
control or undue private enrichment in the use
of inventions made possible by public expendi
tures. We believe that a new general statute,
if enacted, should take explicit account of such
concern.

The terms of the legislation should strike
a reasonable balance between the public and
private equities involved and recognize the mul
tiple values embodied in the public interest.
The public will benefit from a patent policy
which not only promotes commercial applica
tions of the patents, but also insures maximum
public benefits from the expenditure of public
funds.

The alternate approach reflects reservations
which have been expressed with the require
ment of the Presidential policy that the
Government take principal rights in each of the
four classes of situations listed in section 1 (a).
The alternative would allow the contractor or
inventor commercial rights at the outset except
in two situations where it appears that the
granting of commercial rights to contractors
would not promote or be necessary to promote
utilization. The first such situation is where
it is the intention of the Government to fund
the inventions made under a contract to the
point of commercial application. Here there is
no real need or equity in allowing the contrac
tor to obtain commercial rights. Secondly, if
the contract is with an educational or other
nonprofit organization utilization would not
be fostered by granting the contractor title
unless it was determined that inventions likely
to flow from a given contract will be promoted
in a manner consistent with the objectives of
utilization and _maintenance of competition.

Another situation under the Presidential
policy where the Government normally takes
title at the time of contracting is where it is
expected that use of inventions will be re
quired by Federal regulation, as might be the
case, for example with research into improved
antipollution devices for automobiles. In such
cases, there would be no need for patent in
centives to ensure utilization. It is unlikely

'-------------------------:-------
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that the inventions that may fall out of a
particular research effort will later be required
for use by regulation. Accordingly, under the
alternative policy, this would not be the basis
for the Government to take commercial rights
in inventions. Instead the Government
"march-in" rights would apply in such situa
tions. The "march-in" rights procedures under
the alternate policy are developed more fully
below.

In all cases, the Government would retain,
as it presently does, a royalty-free, nonex
clusive license for use of the invention for
governmental purposes. In return for allowing
contractors to generally obtain exclusive com
mercial rights; and in lieu of a policy placing
primary reliance on deferred or after-the-fact
determinations and exclusive licensing, the
alternate policy would establish a strengthened
system of march-in rights, including, possibly,
the recovery of governmental investment, to
safeguard the public interest. Safeguards
would be built into the policy to ensure that
utilization does occur, that it occurs on reason
able terms, and that the public's equity in the
invention is recognized.

As part of the alternate approach, a central
agency would be established and designated
the "Government Patent Review Board," to
administer the march-in rights retained by
the Government. The Government, through
the Board, would retain the right to require
compulsory licensing of inventions made under
its contracts (1) after the contractor had been
given a reasonable opportunity to develop the
invention commercially and had failed to do so,
and (2) where he had developed the invention,
but refused to either sell or license it on reason
able terms. The current Presidential policy
would apply to inventions necessary to fulfill
health or safety needs or required for use by
governmental regulations. Thus, there would
be no time limit on the exercise of the Govern
ment's march-in rights in such cases.

The Board would also be empowered to re
voke all rights of the contractor if he (1)
failed to disclose an invention promptly, (2)
supplied materially false information concern
ing the invention, or (3) used the patent on
the invention in such a way as to violate the
antitrust laws.

Consideration could be given to developing
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a mechanism to prevent unconscionable profits
on inventions made under Government con
tracts. The Board could be empowered to re
quire payments to the United States from the
contractor out of any profits on an invention
so as to recognize the relative equities of the
public and the contractor. However, there are
many difficult problems to be worked out in
developing such a mechanism, and there are
no such provisions in the draft legislation at
AppendixA.

Initially, the Board's workload would be
minimal since it would be some time before
patents subject to the Board's jurisdiction
would begin to be issued. To fill this initial
void, the Board could be assigned responsibil
ity for the development of implementing rules
and regulations under such legislation as is
enacted to implement the alternate approach.
The Board could take the lead in coordinating
efforts to develop uniform contractual clauses
and procedures. Possibly, also, the Board could
be assigned responsibilities in the related area
of Government employee inventions, since
many of the policy considerations and the
need for "march-in" rights appear to be anal
ogous. As this phase of patent policy, presently
governed by Executive Orders 10096" and
10930," is beyond the scope of our charter, we
have not conducted any studies in this area.

Consideration was given to the placement
of the Board within the framework of an ex
isting agency such as the Department of Com
merce. Due to the rather narrow scope of its
functions and its primarily quasi-judicial
function, this was felt impractical.

USE OF PATENTED INVENTIONS
BY OR FOR THE GOVERNMENT

A second major area of concern with respect
to Government patent policy centers on the
infringement of privately held patents by the
Government or its contractors or subcontrac
tors. For example, the Government may award
a contract for the design and production of a
piece of electronic equipment. The most effec
tive way of designing and producing the equip-

25 3 CFR. 1949-53 Oomp., at 292.
263 CFR. 1959-63 Comp., at 456. Executive Orders 10096 and 10930

are included in the notes to 35 U.S.C. cb. 27 (197ll-).
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ment may require the use of a particular item
or process covered by a patent belonging to a
third party who has licensed neither the
Government nor the contractor.

Background

LEGAL REMEDIES FOR "INFRINGEMENT"
BY OR FOR THE GOVERNMENT

Normally, a patent owner may sue for dam
ages and to enjoin the infringement of his
patents by others. However, where a patent
is being used "by or for" the Government, the
patent holder's only remedy in most cases is
suit against the United States in the Court
of Claims for money damages. A suit directly
against an infringing Government contractor
either for money damages or injunctive relief
is not available if the patented invention is
being used by the contractor with the "author
ization and consent" of the Government. This
result obtains from the provisions of 28 U.S.C.
§ 1498(a), which reads, in part, as follows:

Whenever an invention described in and
covered by a patent of the United States
is used or manufactured by or for the
United States without license of the owner
thereof or lawful right to use or manufac
ture the same, the owner's remedy shall be
by action against the United States in the
Court of Claims for the recovery of his rea
sonable and entire compensation for such
use and manufacture.
For the purposes of this section, the use
or manufacture of an invention described
in and covered by a patent of the United
States by a contractor, a subcontractor,
or any person, firm, or corporation for the
Government and with the authorization or
consent of the Government, shall be con
strued as use or manufacture for the United
States.

There are, in addition, a few other statutes
of limited application which provide judicial
remedies for misuse of patents by the Govern
ment. These include the Invention Secrecy
Act," the Atomic Energy Act of 1954," the
Foreign Assistance Act," and the Tennessee

27 35 U.s.C. § 183 (1970).
2842 U.S.C. § 2187 (1970).
29 22 tr.s.c. § 2356 (1970).
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Valley Authority Act." These provisions do not
significantly impact on the development of our
primary recommendations.

The basic philosophy of 28 U.S.C. § 1498(a)
is that Governmental programs should not be
interrupted or delayed by injunctions granted
in patent infringement actions. Money dam
ages are considered an adequate remedy in
such cases.

The history of 28 U.S.C., § 1498 illustrates
this underlying philosophy. In 1910, legislation
was passed which for the first time waived
.the Government's sovereign immunity with
respect to patented inventious "used by the
United States.".u In 1911, the Supreme Court,
interpreting this Act, refused to enjoin the
manufacture of patented guns by the Army
in its own arsenals." However, in 1918, the
Supreme Court ruled that the Act did not pro
vide Government contractors with immunity
from suits to enjoin their infringements." As
a direct result of this decision, legislation was
enacted which provided an exclusive remedy
of suit in the Court of Claims to recover "rea
sonable and entire compensation" when a pat
ented invention was "used or manufactured by
or for the United States" without license."

The next major development in the evolution
of 28 U.S.C. § 1498(a) was the addition of
language making the statute applicable to in
fringement by the contractor only where the
use of the invention was with the "authoriza
tion and consent" of the Government. This
language first appeared in the Royalty Adj ust
ment Act of 1942 30 and was incorporated into
title 28 in 195L"

THE GRANTING OF AUTHORIZATION
AND CONSENT

The granting of authorization and consent
precludes injunctive action against Govern
ment contractors for patent infringements. It
has been the policy of most Government agen
cies to include a rather broad authorization
and consent provision in contracts calling for

3(116 U.S.C. § 831 (l') (1970).
U Act of June 25, 1910, eh. 422, 36 Stat. 85l.
32 Crozier v. Krupp. 224 U.S. 290 (1911).
33 Cramp & Sons v. CUTtiS Turbine Ca., 246 U.S. 28 (1918).
3~ Act of July I, 1918, ch, 114, 40 Stat. 705.
3~ Oh, 634, 56 Stat. 1013.
3Q Act of Oct. 31, 1951, ch. 655, sec. 50(e), 65 Stat. 727.
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research and development work. DOD, for in
stance, uses the following provision, which is
also used by NASA" and the Department of
Transportation: 3S

Authorization and Consent (Jan. 1961)

The Government hereby gives its authoriza
tion and consent for all use and manufac
ture of any invention described in and
covered by a patent of the United States
in the performance of this contract or any
part thereof or any amendment hereto or
any subcontract hereunder (including any
lower-tier subcontract)."

A somewhat more limited clause is used in
supply contracts. The DOD clause reads as
follows:

Authorization and Consent (Mar. 1964)

The Government hereby gives it authoriza
tion and consent (without prejudice to any
rights of indemnification) for all use and
manufacture, in the performance of this
contract or any part hereto or any amend
ment hereto or any subcontract hereunder
(including any lower-tier subcontract), of
any invention described in and covered by
a patent of the United States (i) embodied
in the structure or composition of any article
the delivery of which is accepted by the
Government under this contract, or (ii)
utilized in the machinery, tools, or methods
the use of which necessarily results from
compliance by the Contractor or the using
subcontractor with (a) specifications or
written provisions now or hereafter forming
a part of this contract, or (b) specific written
instructions given by the Contracting Officer
directing the manner of performance. The
entire liability to the Government for in
fringement of a patent of the United States
shall be determined solely by the provisions
of the indemnity clauses, if any, included in
this contract or any subcontract hereunder
(including any lower-tier subcontract), and
the Government assumes liability for all
other infringement to the extent of the
authorization and consent hereinabove
granted."

31 NASA PR 9.103.
38 DOTPR 12-9.6106-2.
anASPR 9-102.2.
40 ASPR 9-102.1.

I'
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A similar clause is also used by NASA" and
DOT."

As indicated earlier, even if authorization
and consent is not given by way of the' above
clauses, it may still be implied. Numerous
factors, such as knowledge by the contracting
officer or other Government official of the use
of a patented invention by the contractor and
the lack of objection to such use, have been
described as indicating that the Govern
ment's authorization and consent was given by
implication.v

The Comptroller General has ruled that an
agency cannot expressly withhold authoriza
tion and. consent with respect to particular
procurements or patents." This ruling was
made in response to a protest over the inclusion
of a provision in a request for proposals of the
Atomic Energy Commission which specifically
withdrew the Government's authorization and
consent to infringe upon two privately held
patents. One was a product patent and one
was a process patent.

The Comptroller General reasoned that the
inclusion of such a clause would require pro
posers to include "contingent costs in their
bid prices for fear of having to defend in
fringement suits which would not occur but
for the subject clause, and of having to bear
the consequences of possible contract termina
tion due to tnjuncticn." v However, thedeci
sion was not based on policy grounds. Rather,
it was concluded that, as a matter of law, a
contracting officer has no authority, except in
limited situations, to withhold authorization
and consent. The AEC clauses were deemed
"legally ineffective."" This conclusion was
based on a detailed analysis of the history of
28 U.S.C. § 1498.

The Comptroller General ruled that authori
zation and consent could not be withheld as to
any product patent where the specifications
called for such item to be embodied in the final
item, or as to patents covering processes unless
"conditioned by language to the effect that the
withholding of consent to its use applies only

41 NASA PR 9.103.
n DOTPR 12-9.6105-1.
43 R. Nash and J. Lesken, Patents and Techt1.ical Data, Govern

ment Contracts Monograph No. 10, The George Washington Uni
versity (1967). at 87-88.

44 46 Compo Gen. 227 (1966).
ttl Ibid. at 242,
(4 Ibid.
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if . . . such use is not economically or reason
ably necessary to manufacture the article
specified in the contract.""

INDEMNIFICATION

Even where authorization and consent is
granted, the Government may still wish to re
quire the contractor to indemnify it for any
liability the Government incurs pursuant to
28 U.S.C. § 1498. While 28 U.S.C. § 1498 bars
injunctive action, it is not interpreted by the
Government as preventing the shifting of
ultimate financial liability. For this purpose,
patent indemnity clauses are included in many
Government contracts.

Practices vary somewhat, but indemnifica
tion is generally not required in research and
development contracts, though it is normally
obtained with respect to supply contracts.
Where a contract contains a mix of R&D and
supply requirements, indemnity may be used.
The AEC provides the most complete set of
instructions for tailoring the patent indemnity
provisions to accommodate a mix of R&D and
supplies." Contracts of the military depart
ments for weapons systems usually do not in
clude patent indemnity clauses, even though
standard commercial components may be in
volved. At one time the ASPR included an in
demnity clause which was limited to standard
commercial items. This clause was so difficult
to administer that it was deleted from the
ASPR.

The ASPR differs from most other regula
tions in that it specifically negates the appli
cability of Uniform Commercial Code-type
implied warranties against patent infringe
ment. The "Authorization and Consent" clause
of ASPR 9-102.1, in part, states:

The entire liability to the Government for
infringement of a patent of the United
States shall be determined solely by the pro
visions of the indemnity clauses, if any, in
cluded in this contract or any subcontract
hereunder (including any lower-tier subcon
tract), and the Government assumes liability
for all other infringement to the extent of
the authorization and consent hereinabove
granted.

47 [bid.
4~ AECPR 9-9.5010.
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Section 2-312 of the Uniform Commercial Code,
in part, states:

(3) Unless otherwise agreed a seller who
is a merchant regularly dealing in goods of
the kind warrants that the goods shall be
delivered free of the rightful claim of any
third person by way of infringement or the
like but a buyer who furnishes specifications
to the seller must hold the seller harmless
against any such claim which arises out of
compliance with the specifications.

The Department of Justice has given some
indication that it would rely on commercial
warranties alone or as a supplement to ex
press contractual warranty or indemnity pro
visions, in order to attempt to bring contractors
before the Court of Claims as third party in
demnitors in patent suits against the Govern
ment.v

There is evidence that in some cases, despite
the inclusion of indemnity clauses in contracts,
contractors have avoided liability for infringe
ment. The cost to the Government of bringing
suit against uncooperative contractor/rndcmni
tors may result in their avoiding full in
damnification."

ADMINISTRATIVE SETTLEMENTS

.• Expr-esaion of such intent is found in the following Ianrruage in
a letter from the Civil Division to an electronics manufacturer in
connection with Technitrol, Inc. v, U.S., F.2d 1362 (Ct. ct., 1971),
which stated: "... Even where there may be no express indemnity
obligation, the Government in some situations may take the position
that there is an implied indemnity under the Uniform Commercial
Code 01' other applicable laws .. :'

50 ASPR 9-408 provides, ". . . settlement of claims involving
payment for past infringement shall not be made without the
consent of. and equitable contribution by, each indemnifying
contractor involved, unless such settlement is determined to be in the
best interests of the Government and is coordinated with the
Department of Justice with a view to preserving any "rights of the
Government against the contractors involved, If consent of and
equitable contribution by the contractors are obtained, the settlement
need not be coordinated with the Depar-tment of Justice."

u42 U.S.C. § 2187 (1970), AEC; and 42 U.S.C. § 2467 (1970).
NASA.
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10 U.S.C. § 2386 for their authority in this
area. NASA and the AEC also have similar
authority in this regard, though not quite as
clearcut as that of DOD." Finally, NASA has
developed a procedure known as "Preprocure
ment Licensing," though this has rarely been
used.

As indicated above, an administrative claim
procedure is not available to a patentee with
respect to all Government procurements. In
many instances, a patentee is required to sue
in the Court of Claims in order to obtain re
dress for the unauthorized use of his patent by
the Government. The General Services Ad
ministration expends millions of dollars on sup
plies and services each year. Yet, no authority
has been vested in GSA to negotiate or settle,
prior to suit, any alleged patent infringement
arising in its procurements, regardless of the
merits. As a result, administrative claims pro
cedures are not universal and are limited by
statute and practical application to but a few
sectors of Government procurement. Some of
the more significant of these are discussed next.

DOD Administrative Claim Procedures

The Department of Defense administrative
claim procedure is an informal procedure for
processing an administrative claim for patent
infringement against the military agencies.
This procedure, while broad enough in scope
to encompass licensing prior to procurement,
in practice involves settlement for past infringe
ment, with or without a license for further in
fringement.

The existing statutes are silent as to what
essentials must be present to constitute a
"claim." 35 U.S.C. § 286 (1970) provides that
running of the six year statute of limitations
in the U.S. Court of Claims will be stopped if
a "written claim" has been received by an
agency. Therefore, DOD has adopted a set of
rules ru to govern action in the receipt, investi
gation, and settlement of such claims. The rules
for presentation of a claim are minimal and

ea 42 U.S.C. § 2201(g) (1970), AEC; 42 U.S.C. § 2473(b) (3)
(1970), NASA.

53 ASPR 9-404. These procedures are used extensively. Task Force
2 of our Study Group 6 found that 240 claims were pending in the
Department of Defense during May 1971. Sec Task Force No. 2
Report to our Study Group 6, at C-5.
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can be met by the patentee without the need of
legal counsel.

Upon receipt of a claim, the agency begins
what in effect is an ex parte proceeding, the
extent of which may be dependent upon whether
patent indemnification is involved. The agency
may then initiate an extensive investigation in
to the merits of the allegation including an in
fringement study, a patent validity study, if
warranted, and other appropriate investiga
tions, including a review of contract records
for determinations of license rights in the Gov
ernment.

If infringement is clearly establishable, the
validity of the patent reasonably certain, and
the amount involved reasonably determinable
and available from existing appropriations, the
administrative claim procedure may result in
satisfactory settlement. In 1970, the Air Force
disposed of 39 patent claims by denial or set
tlement. Of these, seven were settled. It took
an average of two years and five months to
reach each settlement, In addition to the 39 dis
posals, another 26 potential claims were dis
posed of in 1970 because the claimant failed
to complete his claim or for other reasons."

One aspect of the administrative settlement
process that is worthy of note is that in many
cases where a claim is made against the GOy
ernment for the unauthorized use of an inven
tion by a Government contractor, the contractor
may bear ultimate liability via an indemnity
clause. Hence, after a tentative settlement
agreement between the patent owner and the
Government has been reached, the Government
has to determine whether the indemnitor/
contractor or contractors will pay their pro
portionate shares. If they will not, the Govern
ment may decide to deny the claim, rendering
the entire process fruitless. This leaves the
patent owner with two alternatives. He can ac
cept the agreed-upon sum less the indemnitor's
portion (which may be the major portion), or
he can file suit. However, a Government refusal
to settle is rarely based solely on the refusal
of the contractor/indemnitor to agree to the
settlement."

M Sec Task Force No.2 Report to our Study GI'OUp 6, at C-6,
~~ For instance, the Task Force No. 2 RepOl't to our Study Group

6 reported, at B-18, that of approximately 80 administrative claims
reviewed by the Defense Supply Agency, only one was denied solely
on the basis of refusal of the indemnitor to contrtbute what was
considered to be equitable. This unpublished renort is part of the
Commission's files.
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Patent Compensation Board

A second alternative to litigation to enforce
the patent rights of an individual is the Patent
Compensation Board of the Atomic Energy
Commission. Obviously, this procedure is of
limited use. Under the Atomic Energy Act of
1954, the Commission may declare certain pa
tents to be affected with the public interest
and thereby provide for the compulsory licens
ing of such patents in the atomic energy field.?"
The procedure also covers claims for awards
for use of an invention in the atomic energy
field even though not declared affected with
the public interest. The proceedings before the
Patent Compensation Board therefore are not
solely in the nature of a patent infringement
procedure, but rather are for the grant of
an award. The questions of infringement and
validity ~e presented and do enter into the con
sideration of such an award. The proceedings
entail the filing of formal briefs and the taking
of testimony with cross-examination. Due to
the nature of the proceedings, much time, ef
fort, and presumably money are expended by
both Government and patentee to reach a satis
factory accord.

"Preprocurement licensing"

Another alternative is the preprocurernent
licensing procedures of the National Aeronau
tics and Space Administration." Briefly stated,
this procedure provides that if a privately
owned patent which will be infringed by a
specific procurement meets certain require
ments of enforceability and commercial accept
ance, NASA may take a license under the
patent, effective only for the identified procure
ment, and consider the royalty in evaluating
competing bids. In the event an unlicensed
bidder .is awarded the contract, the patent
owner will receive the royalty payment from
NASA." An expedited procedure for obtaining
patent licenses before the infringing acts occur
is required by this policy. This differs from the

ro42 U,S.C. § 2183(11) (1970).
5TNASA PR 9.102 (Rev. 4,1970 Ed.).
M For the GAO's reaction to and comments on the NASA policy,

see 46 Comp. Gen. 206 (1966), and Comp, Gen. Dec. B136916 (Apr.
15. 1968, and May 28, 1970). For a detailed discussion of the
background to the development of NASA's policy, see Mossinf;hoff
and Allnutt, "Patent Infringement in Government Procurement: A
Remedy Without a Right?," 42 Notre Dame Law Review 0. (1966).

Ii

Part I

policies of other agencies, where privately
held patents are ignored in procurement award
and reliance is placed on the consideration of
infringement claims many years later as the
normal method of compensating patentees.

The preprocurement licensing procedure,
while favorably accepted by industry, has re
ceived little actual use by NASA because of
the R&D nature of NASA procurement." Pre
procurement licensing has been considered for
adoption by other agencies, but has not been
accepted either because of the lack of statutory
authority to purchase licenses in patents, the
lack of trained patent personnel to evaluate in
fringements, the probable burdens involved in
this expedited procedure, or the effect of this
procedure on the use of patent indemnity pro
visions."

The Underlying Considerations
and Issues Involved

Two factors must be considered in arrrvmg
at a sound policy in this area. First is the extent
to which the Government or its contractors
should be free to avoid the normal consequences
of patent infringement and, in particular, in
junctive relief against infringement. The sec
ond is whether policies which discount the
rights of patent owners will tend to discourage
invention, especially invention related to Gov
ernmental needs.

Allowing injunctive relief against Govern
ment contractors could disrupt Government
programs. Where a patent is vital to the per
formance of the contract, it would tend to limit
competition to the patentee or those whom he
chooses to license. In some cases the Govern
ment would be forced to use a high-cost pro
ducer rather than a low-cost producer simply
because the former controlled a patent vital to
only one subsystem of the entire item. We be
lieve these are real and important considera
tions that form a backdrop to any recommended
policy.

59 NASA's revrsron to its preproeurement licensing policy limited
its applicability in the research and development area to those R&D
contracts wherein the delivery of hardware or the use of a specific
process is contemplated at the time the proposals are solicited
(NASA PRD No. 70-14. Nov. 2, 1970).

60 See ASPR Case No. 66-196 and 68-148 and Corrrp. Gen. Dee.
B162385 (Nov. 20, 1967).
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We are less impressed with the arguments
that failure to recognize private patent rights
will make private parties unwilling to risk their
own funds, time, and effort in the development
of products to fulfill a governmental need. While
there may be such an effect, it is highly prob
lematical. In the first place, the immediate ef
feet of the particular policy chosen is not on
future invention, but on the rights of current
patentees. Certain policies would improve their
bargaining positions vis-a-vis the Government
or its contractors or potential contractors.
Others will weaken their positions. In any case,
it is a fact that the invention under dispute
has already been made.

The question that remains, then, is to what
extent Government policy in this area can in
fluence future invention and innovation. We
believe that the possible patent protection a
company will obtain with respect to inventions
it might develop from its own research and de
velopment effort aimed exclusively at the Gov
ernment market is, at most, but one factor out
of many bearing on the decision to engage in
the research. If the research also has potential
commercial application, this factor becomes
even more diluted. Further, where the particu
lar company or division of the company is
already directly involved in Government con
tracting or subcontracting, it would seem that
patent protection would become an even more
minor factor.

The fact that we discount the argument that
Government policy in this area plays a signifi
cant role in the incentives for development of
inventions does not mean that we reject com
pletely the idea that it has some effect. We
merely wish to emphasize that this effect is in
sufficient to overcome the need for maintaining
an atmosphere where Government procure
ment can proceed without costly interrup
tions. However, we see no sound reason why
an atmosphere cannot be created which would
give greater assurance to patent holders that
they will be compensated for their efforts and
not put at a disadvantage by having to compete
with persons who make use of their patents
without bearing, through royalties, the costs
of developing them.

Appendix B of this part includes draft legis
lation which would accomplish the legislative
recommendations that follow.

/
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AUTHORIZATION AND CONSENT

Recommendation 4. Amend 28 U.S.C. § 1498
to make authorization and consent automatic
in all cases except where an agency ex
pressly withholds its authorization and con
sent as to a specific patent.

We see a need to continue the anti
injunctive aspects of 28 U.S.C. § 1498. In fact,
the law should be strengthened to make it clear
that authorization and consent is automatically
given, with the proviso that it may be with
drawn as to specifically identified patents. We
would make authorization and consent auto
matic in order to eliminate any doubts regard
ing the interpretation of these provisions given
by the Comptroller General." Making consent
automatic except where specifically withdrawn
should eliminate uncertainties in some cases as
to whether there is authorization and consent.
Such doubts can lead to additional contingent
costs in bids.

We would, however, make it clear that agen
cies could specifically withdraw authorization
and consent as to patents identified at the time
of contracting. There are a few circumstances
when this would be useful and, in any case,
in the course of specifically identifying the
patent, the possible effects of withdrawing
authorization and consent would become clear.
We rej ect the concept that agencies should
be allowed to withdraw authorization and
consent as to broad classes of contracts or
items (such as supply contracts for standard
commercial items). Such a policy could have
substantial anticompetitive effects which would
not be visible in many cases. This would be es
pecially true where the technical specifications
are such that the use of a patented invention is
necessary if a responsive bid is to be submitted.

PATENT INDEMNITY

Recommendation 5. Amend agency regula
tions and clauses to provide that all contrac
tual warranties against patent infringement
be provided by specific contractual language
and not by implication.

Agencies should take steps similar to those

~l 46 Compo Gen. 277 (1966).
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of DOD to preclude the reading of implied
warranties into their contracts. Government
procurement regulations and clauses should be
amended to provide that all patent indemnifica
tion should be provided by specific contractual
language and not by implication. Such langu
age would tend to minimize the inclusion of
contingencies for patent indemnity in bids in
situations where the Government does not de
sire indemnity.

ADMINISTRATIVE SETTLEMENT OF
PATENT CLAIMS AND ACQUISITION OF
PATENT RIGHTS

Recommendation 6. Authorize all agencies
to settle patent infringement claims out of
available appropriations prior to the filing of
suit.

Recommendation 7. Grant all agencies ex
press statutory authority to acquire patents,
applications for patents, and licenses or
other interests thereunder.

Another way to facilitate appropriate mone
tary relief for the use of patented inventions by
or for the Government is to widen administra
tive authority to settle claims for such use. Only
the Department of Defense has clear authority
in this area. We have concluded that this should
be rectified and that there is a need for author
ity in all agencies to settle claims that could
be brought under 28 U.S.C. § 1498. The grant
ing of such authority would be a significant
measure in ensuring the equitable treatment
of patent owners.

Part I

Agencies should also have clear authority to
acquire patents or rights thereunder. This
would allow agencies to follow procedures sim
ilar to NASA's "preprocuremont licensing" ap
proach rather than relying on after-the-fact
suits or settlement.

DISTRICT COURT JURISDICTION
IN ACTIONS UNDER 28 U.S.C. § 1498

Recommendation 8. Give the United States
District Courts concurrent jurisdiction with
the Court of Claims for suits brought pur
suant to 28 U.S.C. § 1498 subject to the juris
dictional amount under the Tucker Act.

We find no sound reason for precluding the
United States District Courts from jurisdic
tion over patent suits under 28 U.S.C. § 1498
where the amount in controversy is under
$10,000. The Tucker Act has generally given
the district courts jurisdiction, concurrent with
that of the Court of Claims, in suits against
the Government where the amount in contro
versy is under $10,000." We see no reason why
a different standard should prevail with re
spect to patent litigation involving the United
States. Inasmuch as we are recommending
other changes in 28 U.S.C. § 1498, we believe an
alignment of practice in this area with gener
ally prevailing practice is worthwhile. It should,
in a small way, better promote the possibilities
of patent holders obtaining relief at a minimum
cost.

62. In Part G, Legal and Administrative Remedies. we recommend
I'aising the dollar level of Tucker Act jurisdiction with respect to
contract matters. If that recommendation is adopted, we would also
favor an increase in the jurisdictional amount for patent cases.



CHAPTER 3

Technical Data

To this point this part has concentrated on
Government patent policy. In lieu of patent
protection or where it is not available, there
are other means by which persons attempt to
protect their privately developed technological
innovations and information related to their
methods of production and doing business. One
way is to keep them secret by restricting the
access of others to them.

While one may maintain secrecy, he gener
ally has no legal right, as does a patent holder,
to complain if others duplicate his work or copy
his innovations. However, a doctrine of law has
developed known as the law of "trade se
crets" which provides relief to the holder of a
"trade secret" against those who have used im
proper means to obtain his secret. For example,
if A's competitor obtained information on a
secret process by breaking into A's plant and
stealing A's data on the process, A could bring
an action in court for damages and to enjoin
the use of this information. As one moves away
from such blatant examples, the question of
what constitutes an "improper means" be
comes difficult to answer. One obvious area
is the misuse of data that was supplied upon an
agreement that it would only be used for speci
fic purposes.

Many companies have a vital interest in en
suring that data they have developed concern
ing products and processes does not fall into
the hands of competitors. Where the data af
fords them a competitive advantage over their
rivals, it can be of utmost importance. The in
terest of contractors in maintaining data as a
trade secret collides with the needs of the Gov
ernment when it orders goods or services from
a contractor which may embody the items or
processes to which such confidential data per
tains. As stated in ASPR, "It is apparent that

there is no necessary correlation between the
Government's need for technical data and its
contractors' economic interest" therein." 1

Data problems do not stem only from the
Government-contractor relationship. Often the
real problems and potential inequities result
from contractor-subcontractor relationships,
since they may be actual or potential competi
tors even though they are also engaged in the
performance of a Government contract.

While We studied data practices and policies
in detail, Our recommendations are rather lim
ited in scope. We found this to be a complex
and evolving area, not subject to ready resolu
tion. What is basically needed is a knowledge
on the part of the parties of the underlying
considerations involved and the ability to
structure particular contract provisions to the
the needs of the situation. Well trained person
nel are needed to cope with difficult concepts
and problems involved. Our recommendations
in Volume I concerning personnel training
and education will help to bring this about.

Two major areas have evoked controversy
and discussion in the technical data area over
the years. First are the various issues concern
ing data rights and data requirements in con
nection with data ordered under Government
contracts. Second is the treatment of data
submitted with proposals. These two facets
of data policy are discussed separately below.

DATA UNDER
GOVERNMENT CONTRACTS

The Government's policy with respect to data
required under Government contracts involves

1 ASPR 9-202.1 (c).
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two separate but interrelated questions: the
quantity and types of data to be ordered, or
"data requirements"; and, the rights of the
parties to ordered data, or "data rights." This
chapter covers only data rights,' but it should
be recognized that a data requirements policy
minimizing the amount of data ordered could
greatly ease the problems pertaining to rights
in data. Generally, data problems do not arise
unless the data ordered is of a type that might
reveal "trade secrets." Hence, differences be
tween the parties normally arise only where
detailed engineering and manufacturing draw
ings and information are required. If the
contract calls only for data suitable to allow
maintenance and normal repair, the contract
provisions regarding the rights in data are
normally of little consequence.

Background

DEFINITION

As used in this report, "technical data"
means information, in any recorded form, of a
scientific or technical nature.' For the purposes
of our discussion, technical data does not
include financial, administrative, cost and pric
ing, or management data, or other informa
tion incidental to contract administration.

WHY THE GOVERNMENT NEEDS DATA

The Government may need to acquire data
under contract for its own direct purposes, to
achieve lower costs in procurement by obtain
ing competition, to inform the public, or to
make. new products and processes available to
the public.

The Government has extensive needs, which

2 See Part A for a discussion of data. requirements.
S As stated at ASPR 9-21>1 (Rev. 7, 1969 ed.) technical data "may,

for example, document research, experimental, developmental, or
enrdneertng work; 01' be usable or used to define a design or process
or to p roetn-e, produce, support, maintain, or operate material. The
data may be graphic or pictorial delineations in media such
as drawings or photographs; text in specifications or related
performance or design type documents; in machine forms such as
punched cards, magnetic tape, computer memory printouts, or may
be retained in computer memory, Examples of technical data include
research and engineering data, ensdneerfnrr drawtnga and associated
lists, specifications, standards, process sheets, manuals, technical
reports, catalog item identifications, and related information...."
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may well exceed those of commercial custom
ers, for many kinds of technical data. Millions
of separate pieces of equipment and parts, of
commercial and noncommercial types, must be
acquired, operated, and maintained, often at
points remote from the source of supply. Vari
ous kinds of technical data are needed for train
ing personnel, overhaul and repair, cataloging,
standardization, inspection and quality con
trol, packaging, and logistics operations. Data
resulting from research and development con
tracts must be obtained, organized, and dissem
inated to many different users. Finally, when
competition among the Government's suppliers
is to be obtained to encourage economy in
Government procurement, the Government must
make technical data available in various forms.

The Government's requirements for technical
data vary considerably from agency to agency.
To illustrate, DOD is both R&D and supply
oriented while NASA is primarily R&D orien
ted. As a result, DOD has a substantial interest
in data for reprocurement, while NASA's in
terest in data focuses on reliability and quality
control rather than reprocurement. Looking at
a different aspect, DOD uses data essentially
for its own direct purposes, and is generally not
concerned with developing data, items, or proc
esses primarily for the general public. In con
trast, NASA and other agencies such as the
Department of Transportation acquire data not
only for their own direct purposes (as in space
exploration and air traffic control respectively),
but also with the intent that the public benefit
directly. They acquire data relating to the de
velopment of aircraft and mass transportation
systems with the intent that improved items
and systems become readily available to the
public. The various other agencies, each with
its own mission or missions, use data in vary
ing ways.

CONTRACTORS' INTEREST IN
PROTECTING TECHNICAL DATA

Commercial organizations have an economic
interest in technical data (particularly data
disclosing details of design or manufacture)
which they have developed at their own ex
pense. Such data is closely guarded because its
disclosure to competitors could jeopardize the
competitive advantage gained through develop-

.'- ~,-=.._.=----
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ing the data. As long as the data is not avail
able to others, an originating contractor may
be the sole source or, at least, competitively
advantaged, in providing the product or service
to which the data is related.

The willingness of many prospective contrac
tors and suppliers to accept Government con
tracts is dependent on the willingness of the
Government to protect information resulting
from private development. Most contracts can
be performed without involving patent rights,
but there is a greater likelihood the contract
will involve the use of technical data which has
previously been developed by the contractor at
his own expense and maintained as proprietary
information. Since disclosure without limita
tions on use destroys its competitive value, it is
important to the contractor that the type and
quantity of such data to be delivered be lim
ited, that there be contractual limitations placed
on the use thereof, and that effective protective
measures exist to assure its integrity. The
data owner's desire to maintain the competitive
value of his data and the Government's desire
to enhance its procurement ability are the op
posing considerations which lead to problems.

LEGISLATIVE BACKGROUND

There is limited statutory coverage of mat-
ters relating to technical data.

• Acquisition of "Proprietary Data" and
"Trade Secrets." Similar to the situation in
the case of patent rights, only a limited num
ber of agencies have been specifically author
ized to acquire rights in trade secrets, either
on a general or a special basis. These in
clude the Department of Defense,' the
Department of the Interior,' and the Envi
ronmental Protection Agency.' However,
most other agencies have not been given
express authority in this regard, though
authority probably could be implied.

• The Taking of Rights in Data Developed
Under Government Contracts. A variety of
statutes require that information developed
under contracts of specific agencies or pro
grams of that agency be made available to
the public. These were noted in Chapter 2 at

410 U.S.C. § 2386 (1970).
~ 16 tr.s.c, § 778(e) (1970).
842 U.S.C. 1857b-l(b) (4) (1970).
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footnote 11. However, most agencies have not
been given any legislative guidance in this
area.

• Judicial Remedies. Unless an action can be
framed under 28 U.S.C. § 149101' 1346, which
confer jurisdiction in the Court of Claims
and United States District Courts for ac
tions sounding in contract, there is gener
ally no remedy for the violation of "trade
secrets" by the Government (although Gov
ernment employees divulging such secrets
could be held criminally accountable under
18 U.S.C. § 1905).' On the other hand, while
the holder of a trade secret may not have a
remedy against the Government except on
a contract basis under 28 U.S.C. § 1491 or
1346, he may have rights against a Govern
ment contractor who is using his "trade
secret." Since there is no statutory provision
comparable to the anti-injunctive provisions
of 28 U.S.C. § 1498, it would seem that a Gov
ernment contractor could be enjoined from
using another's improperly obtained "trade
secrets."

• Administrative Remedies. Except for a
remedy under the Foreign Assistance Act'
and to a limited extent under the Invention
Secrecy Act," there do not appear to be any
statutes expressly providing an administra
tive remedy for trade secret violations. Some
relief has been obtained from the General
Accounting Office under 31 U.S.C. § 74. How
ever, none of the executive agencies (with
the possible exceptions of DOD," NASA,"
and the AEC ") have express authority to
settle such claims.

Remedies for violations of "trade secrets"
are discussed more fully in Part 2 of this
chapter.

AGENCY POLICIES AND PRACTICES

The general lack of statutory coverage and
the lack of administrative attempts to bring

1 A few specific exceptions are found at 22 U.S.c. §2356(a)
(1970), 10 U.S.C. § 2273(b) (1970), 42 U.S.C. § 2223 (1970), and
85 U.S.C. §§ 181-88 (1970). See also the discussion at pp. 131-132,
infra.

,822 U.S.G. ~. 2356 (1970).
DoS5 U.S.C; §§ 181-88(1970).
10 10 U.S.O. § 2386 (1970).
1142 U.S.C. § 2458 (1970).
12 42 U.S.C. § 2187(b) (3) (1970).
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uniformity in this area have resulted in a di
versity of approaches by the various agencies.
The discussions below focus on the required
clauses for use in research and development
and other contracts where the data is required
as an incidental aspect of the contract. Agency
policies respecting contracts where the produc
tion of data is the primary aim of the con
tract (e.g., films or historical works) are not
discussed here.

National Aeronautics and
Space Administration

In NASA's R&D contracts, the contractor is
permitted to withhold data concerning stand
ard commercial items and proprietary data
concerning items developed at private expense
and not sold or offered for sale, if, in lieu there
of, adequate identification of the item con
cerned in a "form, fit, and function" format is
delivered to NASA.'" This is substantially dif
ferent from the DOD approach discussed below.
Unlike a DOD contractor, a NASA contractor
may not place restrictive markings on the data
he delivers. His option, instead, is to withhold
delivery of proprietary data. Such withholdings
sometimes result in what are known as "swiss
cheese" drawings.

Department of Defense

The Department of Defense until 1964 fol
lowed an approach similar to that now used
by NASA. In 1964, DOD altered its data
rights policy substantially, since it found it
was hot getting the full data packages needed.

DOD clauses now require that all data
ordered under the contract be delivered to the
Government. However, the rights of the Gov
ernment in the data vary depending on the
type of data involved. In general, the Govern
ment takes "unlimited rights" in most data.
But where engineering or manufacturing-type
data is called for which pertains to "items,
components, or processes developed at private
expense" the Government may only have
"limited rights." In addition, agreements may
be made as to whether specific data will be

13 See NASA PR 9,203-1 (Rights in Data Clause).
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supplied with limited or unlimited rights.
"Limited rights" data is supplied with re
strictive markings stating that the data is not
to be used by or for the Government for man
ufacturing purposes and is not to be disclosed,
with certain exceptions, to persons outside the
Government."

Atomic Energy Commission

The AEC uses a standard "Drawings, De
signs, Specifications" clause which is only one
paragraph long and which would appear, on
the surface, to give the Government full rights
in all data relating to the work under the con
tract." However, according to AEC regula
tions, this clause is not intended to cover
"background secret processes, technical infor
mation, and know-how" and sample clauses
are provided, if such information is desired."

Department of Transportation

The DOT standard "Rights in Data-Un
limited" clause grants the Government full
rights in data specified to be delivered under
the contract," However, the regulations do
provide that "in particular situations (e.g.,
where the contractor contends that certain
data is 'proprietary')" the contracting officer,
after consulting with patent counsel, may alter
the clause.

Department of the Interior
Office of Saline Water

The Office of Saline Water has a prescribed
data clause" similar to NASA's in that it
allows contractors to withhold "proprietary
data," provided that the contractor identifies
the source of the data and, in the case of stand
ard commercial items to be included in the
final product, provides form, fit, and function
type information. Unlike most other data
clauses, the clause requires that the data be
in such form as to allow others to make and

14 See ASPR 9-203 (b) (Rights in Technical Data Clause).
:In AECPR 9-7.5006-13 (1971).
In AECPR 9-9.5008-7 (1971),
11 DOTPR 12-9.6302.
1~ 41 om 14R-9.202.
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use the product or process being developed
under the contract; i.e., manufacturing data
is generally required. Another unique feature
is a requirement that the contractor must
agree to license others to use, for water desal
ination purposes, any "proprietary data" re
lating to products or processes being developed
under the contract (except that data related
to items developed at private expense need not
be licensed).

Problems in Acquisition and Use of Data

Recommendation 9. Amend or repeal stat
utes limiting agency flexibility concerning
rights in technical data.

Recommendation 10. Undertake, through
the Federal Council for Science and Tech
nology in coordination with the Office of
Federal Procurement Policy, to develop and
evaluate the implementation of a statement
of Government policy on rights in technical
data supplied under Government contracts.
Give specific consideration to the relation
ships between prime contractors and sub
contractors.

Recommendation 11. Authorize agencies to
acquire information and data.

Most of the issues arising from the Govern
ment's acquisition and use of data are inter
related. Some of these interrelationships
concern the quality of that data to be protected
by the Government, the system by which pro
tection is afforded, the manner by which notice
of protectable status is given, the system for
verifying that data claimed to be protectable
meets the definition, and the remedies for mis
use of protectable data. Thus, an inadequate
system for safeguarding protectable data ad
versely affects a contractor's willingness to
accede to the Government's requirements for
data and the willingness of some firms to
participate in Government procurement.

The complexity of issues involved has led
to a proliferation of approaches, as reflected
by the regulations of the various Government
agencies. As noted above, AEC, NASA, and
DOD have basic differences in their approach

129

to important data issues. Since there are no
Government-wide policies on the subject of
data, each Government agency has been free
to develop its own policy. Complete uniformity
is probably neither achievable nor desirable,
but we believe greater uniformity should be
sought.

NEED FOR GREATER UNIFORMITY

After examining the data rights policies of
the various agencies, we have concluded that
it is not practical at this time to establish
any single, Government-wide, data policy by
legislation. The varying needs, capabilities,
and missions of the agencies appear to militate
against the creation of a single policy. Yet,
the great diversity of relatively intricate
clauses and regulations governing this area
can obviously work hardships on contractors.
Accordingly, we believe greater uniformity is
within reach. While a single data clause might
be impossible, perhaps standard clauses could
be developed from which agencies could select
the ones best suited to their needs.

Accordingly, we have concluded that the
time has come for the development of a Gov
ernment-wide policy on technical data. The
Federal Council for Science and Technology
in coordination with the Office of Federal Pro
curement Policy," should be responsible for
developing such a statement and for evalu
ating its implementation. In view of the work
that the Federal Council for Science and Tech"
nology has done in the related patents area,
the Council is the natural body to turn to
for the coordination of efforts in the technical
data area. We recognize that major improve
ments will not occur overnight, but believe,
based on developments in the patents area,
that out of such an effort will eventually
evolve greater understanding of the problems
and issues and greater agreement as to how
they should be resolved.

To facilitate this effort any statutes limiting
flexibility in this area should be appropriately
amended.

Section 14 of the draft legislation at Appen
dix A contains a series of amendments which
would accomplish Recommendation 9. How-

19 Our' recommendation tov such an office is in Part A.
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ever, since those amendments also impact on
patent rights policy, additional drafting effort
would be needed if it were desired to change
only those aspects of the statutes impacting
on data rights policy.

SUBCONTRACTOR DATA

Numerous issues would confront those de
veloping a Government-wide data policy. We
call attention to one area in particular. There
have been numerous complaints over the years
by subcontractors of overreaching by prime
contractors with respect to subcontractor data.
Not surprisingly, prime contractors have
denied this. We believe that whatever may
be the merits of this controversy, attention
should be given to this facet of data policy.
Consideration should be given to whether it
is administratively feasible for Government
agencies to exert through appropriate contract
provisions greater pressure on prime contrac
tors to respect the rights of their subcon
tractors. At present, some agencies, for example
DOD, do allow subcontractors to submit
"limited rights" data directly to the Govern
ment. Consideration should be given to
whether this policy should be extended and
in what ways it might be strengthened.

AUTHORITY TO ACQUIRE TECHNICAL DATA

All agencies should be authorized by legis
lation to acquire rights or interests in techni
cal data and information. Although agencies
probably have such power inherently, the issue
is confused because a few agencies have been
given such authority expressly. To eliminate
any confusion, we see a need to grant such
authority Government-wide.

Section 6 of the draft legislation at Appendix
B would serve to accomplish our Recommen
dation 11.

DATA SUBMITTED WITH PROPOSALS
AND/OR IN CONFIDENCE

One way in which new ideas and innova
tions are transmitted to the Government is

Part I

through the submission of proposals to it,
either solicited or unsolicited. Information of
a technical nature may also be supplied in
a number of ways other than as part of a
proposal. As discussed more fully in Part B
on Research and Development, it is important
that the lines of communication between the
Government and those with innovative ideas
be kept open.

Where valuable data is supplied to the Gov
ernment as part of a proposal or other related
types of communications, contractors will
often place legends containing restrictive lim
itations on such data allowing it to be used
only for evaluation purposes. Some agencies
have now adopted regulations prescribing
standard legends and establishing policies
with respect to the manner in which they will
use such data. While there are differences in
these policies, in general these efforts appear
laudatory and are to be encouraged. However,
many agencies have no regulations covering
the treatment of data submitted with propos
als.

Need for Greater Uniformity

Recommendation 12. Undertake, through
the Federal Council for Science and Tech
nology in coordination with the Office of
Federal Procurement Policy, to develop and
evaluate the implementation of a statement
of Government policy on the treatment of
data submitted with proposals or other re
lated communications.

We have reviewed agency policies in this
area, but cannot supply any set policies. Vary
ing agency' missions, organizations, and ca
pabilities may require different attitudes
toward the use of data submitted with propos
als. Hence uniform legislation would not appear
useful. The executive agencies should be free
to develop their own policies in this area.

While we conclude that a Government-wide
legislative statement is not feasible, we do
believe that the development of Government
wide guidelines and, perhaps, uniform alter
nate policies would be helpful. To this end,
we recommend that the Federal Council for
Science and Technology in coordination with

;,,,,,~z.,..
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the Office of Federal Procurement Policy under
take an effort to develop a uniform policy
statement relating to the treatment of data
submitted with proposals or related commun
ications. Follow-on studies of the implemen
tation of such a statement and its effects
should then be conducted. We believe that,
just as has occurred in the patents area, such
a statement with follow-on studies could lead
eventually to a much greater understanding
of the issues involved and a greater agreement
as to how these issues should be resolved. The
result of such efforts should be to facilitate
the flow of information to the Government.

Remedies

Recommendation 13. Establish a remedy for
the misuse of information supplied to the
Government in confidence.

We also see a need for an additional ingre
dient to facilitate the flow of information to
those agencies that wish to encourage it. A
remedy for the misuse of data that is supplied
in confidence is needed.

Despite established policies and regulations,
the possibility remains that through oversight,
or otherwise, use or exposure may be made
of data that is contrary to stated regulations.
Yet, there is no clear-cut judicial remedy
available to a person supplying information
in confidence to the Government to obtain
relief for the breach of that confidence. The
lack of such a remedy has a deterrent effect,
albeit a difficult one to ascertain and probably
in the majority of cases of minor consequence,
on the flow of technical information to the
Government. Because we believe that it would
conform to fundamental notions of fairness,
and in view of the beneficial effect it might
have on the flow of information to the Govern
ment, we recommend the creation of a remedy
for Government misuse of data supplied in
confidence.

Under current law, unless a breach of con
tract action can be framed under 28 U.S.C. §
1346 or 1491, normally not a real possibility
with regard to the submission of proposals,
no judicial remedy for the violation of "trade
secrets" by the Government exists. There are
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a few isolated statutes of rather limited scope
that would allow such suits, but the basic
statute authorizing actions against the Gov
ernment for its tortious actions, the Federal
Tort Claims Act," has generally been con
strued as not allowing suits based on trade
secret grounds." While 18 U.S.C. § 1905 does
establish criminal penalties against Govern
ment personnel who unlawfully disclose con
fidential data, this does not aid the damaged
party."

To accomplish our recommendation, proposed
legislation is provided in Section 6 of the bill
at Appendix B to this part. It should be noted
that this bill, as drafted, covers a broader
range of Governmental misuse than simply
the misuse of data submitted with proposals.
An action might be brought under it, for
instance, for the misuse of data supplied to
a regulatory agency for a limited purpose. In
this regard, the draft legislation is not unlike
the criminal provisions of 18 U.S.C. § 1905,
which are not limited to contract-related
breaches of confidence.

One reason we have proposed a broad statute
is that, as a purely technical drafting matter,
it has been found extremely difficult to develop
wording that would limit the remedy only to
contract-related data submissions. Not all
technical submissions are necessarily supplied
as "proposals." More importantly, it is felt
that the principles set forth in the draft should
apply to all dealings by the Government. If
a Government agency misuses data which was,
in the language of our proposed legislation,
"submitted to or obtained by" it "in confidence
and under conditions limiting its use for spe
cific purposes," no sound reason is seen why

~28 U.S.C. §§ 1346(b), 2680 (1970).
21 See generally, Harris, "Trade Secrets as They Affect the

Government," 18 Business Lawyer, 613 (1963), Consider Alkiebolaget
BofoTs v. U.S., 194 F.2d 145 (1951).

2218 U,S.C. § 1905 reads as follows: "Whoever, betng an officer 01'
employee of the United States or of any department or agency
thereof, publishes, divuhcee, discloses, 01' makes known in any
manner 01' to any extent not au'thm-ized by law any information
coming to him in the course of his employment 01' official duties 01'
by reason of any examination or Investlgatron made by, 01' return,
report, or record made to or filed with, such department or agency 01'
officer or employee thereof, which information concerns or relates to
the trade secrets, processes, ouerattoue. style of work, or apparatus,
01' to the identity, confidential statistical data,amount 01' SOUrce of
any income, profits, losses, 01' exnendttures of any person, firm,
partnership, corpcratton, 01'. association; 01' nermtta any income
return or COllY thereof 01' any book containing any abstract or
particulars thereof to be seen 01' examined by any person except as
provided by law; shall be fined not more than $1,000, or imprisoned
not mor-e than one year, or both: and shall be removed from office or
employment. to
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the Government should not be liable for any
damages flowing from such misuse.

In connection with the creation of this rem
edy, Government agencies should be given the
authority to settle claims prior to suit being
instituted.

It is to be emphasized that we do not believe
that this proposal will open flood gates to
litigation against the Government. In the case
of proposals, for instance, it will be within
the power of the agencies to establish by reg
ulation their policies toward data submitted
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with proposals and to indicate how they plan
to use such data. Presumably, then, such
agency regulations would establish the param
eters of the agency's potential liability. A
standard marking for such data could be pre
scribed, as several agencies now do. Data
marked otherwise could be rejected. Similarly,
regulations could be adopted as to other data
submitted in confidence. Hence, the agencies
could ensure that they have mechanisms to
control their potential liability with respect
to information flowing tothem.



CHAPTER 4

Copyrights

The Constitution authorizes the Congress
to establish a system granting authors exclu
sive rights in their writings for a limited time.
Title 17 of the United States Code sets forth
the conditions and procedures for obtaining
such rights.

The owner of a copyright has the exclusive
right, among others, "to print, reprint, pub
lish, copy, and vend the copyrighted work." ,
This right generally extends 28 years with
renewal possible." And, as set forth at 17
U.S.C. § 5, a variety of items such as books,
maps, films, works of art, and photographs,
to name only a few, may be copyrighted.

Legislative Background

As in the case of patents, there is no single
statute governing the question of who is to
obtain copyrights in works produced under
Government contracts. But many of the same
statutes cited in the discussion of patents also
affect copyright policy. Thus, some statutes
might be interpreted as barring certain Gov
ernment agencies in some cases from allowing
contractors to claim copyrights in material gen
erated under their contracts.

In the treatment of private copyrights, 28
U.S.C. § 1498(b) establishes a framework sim
ilar to that of 28 U.S.C. § 1498(a) with respect
to patents, except that § 1498(b) grants agency
heads authority to settle, prior to suit, claims
that might be brought under that statute. Only
a few agencies have been given express author
ity to acquire interests in copyrights inde
pendent of the settlement of a claim. And 17

• 1'/ U.S.C. § lea) (19"70).
217 U.S.C. § 24 (1970).

j
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U.S.C. § 8 generally prohibits the copyright of
Government publications. Hence, with limited
exceptions, agencies cannot copyright their
own works. This contrasts with the situation
in the patents area in that patent rights may
be obtained by the Government in its inven
tions.

Issues and Underlying Considerations

Recommendation 14. Amend or repeal stat
utes limiting agency flexibility in dealing
with the publication of works developed
under Government contracts.

Recommendation 15. Enact legislation giv
ing all agencies authority to acquire private
copyrights or interests therein.

The ultimate aim of any Government policy
with respect to the granting or limiting of
copyrights in works developed under Govern
ment contracts should be to disseminate to
the public the material involved. As in the
case of patents, depending on the follow-on
efforts contemplated by the agency, it may
be necessary to grant exclusivity in order to
get publication and dissemination of the work.
Obviously publishers will not generally be in
terested in investing in the marketing and
promotion of works that others could then
copy at a reduced cost.

There are variations in law and economic
realities which differentiate copyright prob
lems from patent problems so that a simple
analogy with patents policy is not realistic.
It must be recognized that the anticompetitive
effects that may flow from allowing contrac-
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tors to obtain copyrights are of mnch less
significance since the copyright prevents only
the copying of the work but does not control
the use of the ideas expressed in the work.
Unlike patents, which protect ideas, copy
rights merely protect the manner in which
an idea is expressed, but not the idea itself.
Likewise, while it is theoretically possible that
a key patent or patents could give one a clear
advantage in a whole industry, the same is
not true as to copyrighted works.

The key concept with which we are con
cerned is whether contractors should be allowed
the right to publish, with copyrights, works
produced under Government contracts or
grants. The particular contract language cho
sen and related agency policies will, in many
cases, have a direct effect on the extent of
the dissemination of the work to the public.

Assuming there is no legislation dictating
policy, several possible means are available
to achieve dissemination. The Government
Printing Office (GPO) is one choice, but has
many drawbacks, depending on the type of
work involved. The GPO is primarily a printer
and not a publisher. It does not carry out
promotional and marketing efforts to any
major extent. Moreover, if part of the effort
involves design and art work and other like
considerations, the GPO version may be inade
quate. If the work is in a multimedia form
such as a textbook with accompanying slides
and recordings, GPO is illequipped to produce
the work.

Another alternative is to allow the contrac
tor to take copyrights. In this case, the Gov
ernment could take a license for its own
purposes and/or restrict the contractor's rights
to less than the statutory period.

A third alternative might be to solicit pro
posals on a work from various publishers
rather than leaving it to the contractor, but
there are many unanswered legal questions
concerning the use of this alternative.

It is clear that such a variety of works are
involved that any single policy to govern all
situations is not realistically possible. In some
instances, the preparation of a specific work
by a Government contractor or grantee may
be the primary obj ect of the contract or grant.
In other cases, a work may be prepared as
a by-product of a research and development
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contract. Moreover, the subject matter of the
material may require differing copyright pol
icies in order to achieve publication and dis
semination. Educational materials and texts
involve different considerations than special
ized scientific works.

Section 14 of the draft legislation found
at Appendix A contains a series of amend
ments which would accomplish Recommenda
tion 14. Since these amendments also impact
on other areas, additional drafting effort
would be needed if it were desired to change
only those aspects of the statutes impacting
on the copyrights area.

Section 6 of the draft legislation at Appen
dix B would serve to accomplish Recommen
dation 15.

Administrative Policies

Recommendation 16. Establish an inter
agency task force under the lead of the
Office of Federal Procurement Policy to de
velop and evaluate the implementation of a
statement of Government copyright policy.

During the 1950's, most Government agen-
cies began to allow grantees or contractors
copyrights in works produced with Govern
ment financing where such works were a by
product of the contract or grant. However,
they would not do so where the work was
the primary object of the contract.

More recently several agencies have devel
oped policies allowing private publication and
copyright of works produced as a primary
object of their contracts or grants. Included
among these are the Office of Education and
the National Science Foundation. The Depart
ment of Defense will also, under some cir
cumstances, allow private publication with
copyright."

Most agencies at a minimum allow copy
rights in works that are a by-product of their
contracts. The policy regarding works which
are the primary object of the contracts is
less clear cut. According to representatives of
the publishing industry, some agencies still
refuse to allow private publication on a copy
righted basis of works produced under their

3 See ASPR 9-204.1.
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sponsorship! But unless suitable in-house
efforts are undertaken, such material may lie
dormant.

Despite the variety of approaches now found
in the copyright area, little effort has been
made on the administrative level to bring
about uniformity.' Nothing comparable to the
Presidential Statement of Government Patent
Policy and the related follow-up activities has
occurred in the copyright area. The various
agencies have developed their policies or failed
to develop policies without any central guid
ance.

The time is not ripe for the development
of a Government-wide statutory policy with
respect to the copyright and publication of
works developed under Government contracts.
We believe that administrative flexibility to
deal with a complex situation is needed. Leg
islation now on the books which hampers this
should be repealed (Recommendations 14 and
15).

Although positive legislation is not practical
at this time, there is a definite need for a
more uniform administrative policy. A state
ment, similar to that issued by Presidents
Kennedy and Nixon in the patents area, set-

4 Statement prepared by Curtis G. Benjamin for the Commission
on Government Procurement at a public meeting sponsored by Study
Group 6 on July 30, 1971.

6 BOB (now OMB) letter dated Dec. 3, 1964, to the Registrar of
Copyrights does provide some rather flexible and broad copyright
policies which could be used by executive agencies.
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ting forth the general considerations involved
and establishing policies for various classes
of situations, would be helpful. Such a state
ment with follow-on review of its effects could
minimize diversity and possibly lead to a leg
islative standard. 1t would also have the bene
ficial effect, even if completely uniform policies
and practices cannot be established, of making
clear the aims and considerations which
should underlie agency policies. Those agencies
which have refused, probably because of
limited and isolated experience with publica
tion problems, to recoguize the need for private
publication would be provided a framework
for reviewing and modifying their policies in
light of clearly established guidelines. Accord
ingly, we conclude that an interagency task
force should be constituted under the lead of
the Office of Federal Procurement Policy to aid
in the development of such a statement and
to monitor its implementation.

Legislation should be enacted making it
clear that agencies have the authority to
acquire private copyrights or interests there
under. We see no reason why only the Depart
ment of Defense should have clear authority
in this area," We take no position on the need
to amend 17 U.S.C. § 8 since this appears to
relate mainly to works prepared by Govern
ment employees.

610 U.S.C. § 2386 (1970).

,
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Summary

Even though our recommendations encom
pass a number of separate areas, several com
mon themes run through them.

One of our goals has been to suggest im
provements that would better encourage the
utilization of the innovative and creative
efforts that flow out of Government contract
ing. Thus the thrust of our recommendations
concerning rights in inventions made under
Government contracts is to promote a system
that will encourage further development of
such inventions. Likewise, it is our belief that
out of an attempt to develop more uniform
policies in the publication and copyright areas
will emerge a system better structured to
encourage the publication and dissemination
of creative efforts.

A second theme that runs through many
of our recommendations is the need to give
adequate recognition in the procurement pro
cess to private innovative efforts, consistent
with the goal of maintaining a competitive
and economical procurement climate. Our rec
ommendation to maintain the anti-injunctive
aspects of the law as it pertains to the use
by Government contractors of private patents,
while at the same time making changes to
give greater assurance to private patent own
ers that they will obtain adequate monetary
compensation for the use of their inventions,
is designed to meet this goal. Similarly, our
recommendations for the development of a
more uniform, Government-wide policy for the
treatment of data submitted with proposals

11/

and for the creation of a remedy for misuse
of data are designed to enhance this goal.

A final common theme that runs through
a number of our recommendations is the need
for greater, albeit not always complete, uni
formity. Indeed, this is a theme that has run
through much of this Commission's work in
all facets of the procurement process. Paro
chial differences in agency approaches to sim
ilar problems increase the complexity, and
thus the costs, of the total procurement
process, and offer little in exchange. Our recom
mendation for prompt and uniform implemen
tation of the Presidential policy encompasses
our conclusion that the repeal of certain incon
sistent legislation may be needed and reflects
our view that greater uniformity is both prac
tical and desirable. We have recommended that
interagency attempts be made to establish
more uniform policies on technical data and
copyrights. We recognize that there are legit
imate reasons why some agencies might wish
to take a DOD-type approach to rights-in-data
while others might wish to follow a NASA
type approach. Nonetheless, we see no reason
why standardized NASA-type, DOD-type, or
other approaches, with alternate standard
clauses, could not be developed.

In short, it is our belief that our recommen
dations will facilitate and serve the policy,
proclaimed by the Congress when it created
this Commission, of promoting economy, effi
ciency, and effectiveness in procurement.
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APPENDIX A

Draft Patent Policy Legislation

This appendix is in two parts-a draft bill
and a sectional analysis of that bill. The draft
bill would implement the alternative system
developed during our studies of the disposition
of rights in inventions made under Government
contracts. We recommend prompt implementa
tion of the revised Presidential patent policy
and set forth this draft legislation only for
the purpose of clearly identifying the alterna
tive we considered. This alternative should be

A Bill

To establish a uniform national policy con
cerning property rights in inventions made
through the expenditure of public funds for
the performance of research and development
work for the Government, and for other re
lated purposes.

Be it enacted by the Senate and House of
Representatives of the United States of Amer
ica in Congress assembled.

SEC. 1. This Act may be cited as the "Gov
ernment Sponsored Inventions Act of 197 "

SEC. 2. It is the policy and objective of Con
gress cl!? promote the utilization of inventions
made under Government contracts, to encour
age maximum participation by private persons
in the research and development efforts of the
Government, to ensure that inventions made
under Government contracts are used in a
manner to promote free competition and enter-

evaluated if experience under the Presidential
policy suggests the need for new policy.

It should also be noted that section 12 of the
Act could serve as a model for immediate legis
lation granting the agencies authority to issue
exclusive licenses in patents as recommended
by the Commission. In addition, the technical
amendments in section 14, with some possible
exceptions, include the legislation which should
be repealed in order to allow uniform imple
mentation of the Presidential policy.

prise, and to minimize the costs of administer
ing Government policies in this area.

SEC. 3. As used in this Act-

(a) The term "Government agency" means
an "executive agency" as defined by section
105 of title 5, United States Code, and the
military departments as defined by section 102
of title 5, United States Code.

(b) The term "agency head" means the
head of any Government agency, except that
(1) the Secretary of Defense shall be head of
the Department of Defense and of each of
the military departments and (2) in the case
of any independent establishment control over
which is exercised by more than one individual,
such term means the body exercising such con
trol.

(c) The term "contract" means any con
tract, grant, agreement, commitment, under-
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standing, or other arrangement entered into
between any Government agency and any per
son where a purpose of the contract is the
conduct of experimental, developmental, or
research work. Such term includes any assign
ment, substitution of parties, or subcontract
of any tier entered into or executed for the
conduct of experimental, developmental, or re
search work in connection with the perform
ance of that contract.

(d) The term "contractor" means any per
son and any public or private corporation,
partnership, firm, association, institution, or
other entity that is a party to the contract.

(e) The term "invention" means any inven
tion, discovery, innovation, or improvement
which, .without regard to the patentability
thereof, falls within the classes of patentable
subject matter defined in title 35, United States
Code.

(f) The term "inventor" means any person,
other than a contractor, who has made an in
vention tinder a contract but who has not
agreed to assign his rights in such invention
to the contractor.

(g) The term "disclosure" means a written
statement sufficiently complete as to technical
detail to convey to one skilled in the art to
which the invention pertains a clear under
standing of the nature, purpose, operation, and,
as the case may be, physical, chemical, or
electrical characteristics of the invention.

(h) The terms "made under the contract"
or "made under a contract" when used in re
lation to any invention mean the conception
or first actual reduction to practice of such
invention in the course of any work under the
contract or under a contract, respectively.

(i) The term "practical application" means
to manufacture in the case of a composition
or product, to practice in the case of a proc
ess, or to operate in the case of a machine
or system, and, in each case, under such condi
tions as to establish that the invention is being
worked and that its benefits are available to
the public either on reasonable terms or
through reasonable licensing arrangements,

(j) The term "principal rights" when used
in relation to any invention, means all rights
to and interest in' such invention with the
exception of rights reserved either to the Gov-
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ernment or to the contractor or inventor, as
the case may be, under section 6.

(k) The term "contracting activities" means
entering into contracts.

(I) The term "Board" means the Govern
ment Patent Review Board.

SEC. 4. (a) There is hereby established as
an independent establishment within the ex
ecutive branch of the Government the Gov
ernment Patent Review Board.

(b) The Board shall be composed of three
members to be appointed by the President,
with the advice and consent of the Senate, one
of whom will be designated Chairman by the
President. The Chairman shall be the chief
executive officer of the Board. It shall be his
duty to preside at all meetings of the Board,
to represent the Board in all matters relating
to legislation and legislative reports, except that
any member may present his own or minority
view or supplemental reports, to represent the
Board in all matters requiring conferences or
communications with other Governmental of
ficers, departments, or agencies, and generally
to coordinate and organize the work of the
Board in such manner as to promote prompt
and efficient disposition of all matters within
the jurisdiction of the Board. In the case of a
vacancy in the office of the Chairman of the
Board, or the absence or inability of the Chair
man to serve, the Board may temporarily des
ignate one of its members to act as Chairman
until the cause or circumstance requiring such
designations shall have been eliminated or cor
rected. In the event of a failure to agree upon
a temporary chairman as described above the
senior member in terms of service of the Board
shall be the temporary chairman, or, if equal
in seniority, that member with the longest
term of office remaining.

(c) The members first appointed shall con
tinue in office for the terms of two, four, and
six years, respectively, from the date of this
Act, the term of each to be designated by the
President. Thereafter their successors shall be
appointed for terms of six years, but may con
tinue to serve beyond said terms until their
successors take office; except that they shall
not continue to serve beyond the expiration
of the next session of Congress subsequent to
the expiration of said fixed term of office and
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except that any person chosen to fill a vacancy
shall be appointed only for the unexpired term
of the member whom he succeeds.

(d) Members of the Board shall receive com
pensation at the rate specified for Level V
positions in the Executive Schedule, and for
this purpose section 5316 of title 5, United
States Code, is amended by adding at the
end thereof the following: "(131) Members of
the Government Patent Review Board."

(e) The Board shall have authority, subject
to the civil service and classification laws, to
appoint such personnel, including hearing ex
aminers, as are necessary in the exercise of its
functions.

(f) The Board is authorized to make such
expenditures and enter into such contracts as
are necessary in the exercise of its functions.

(g) The Board shall have an official seal
which shall be judicially noticed.

(h) (1) The Board shall have the authority
to delegate, by published order or rule, any of
its functions to a division of the Board, an
individual Board member, a hearing examiner,
or an employee or employee board, including
functions with respect to hearing, determin
ing, ordering, certifying, reporting, or other
wise acting as to any work, business, or matter:
Provided, however, that nothing herein shall
be deemed to supersede the provisions of sec
tion 556 of title 5, United States Code.

(2) With respect to the delegation of any
of its functions, as provided in (1) above, the
Board shall retain a discretionary right to re
view the action of any such division of the
Board, individual Board member, hearing ex
aminer, employee, or employee Board, upon its
own initiative or upon petition of a party to
or an intervenor in such action, within such
time and in such manner as the Board shall
by rule prescribe: Provided, however, that any
single Board member may bring any such
action before the Board for review.

(I) The Board may perform any and all
acts, make rules and regulations, and issue
such orders, not inconsistent with this Act, as
may be necessary in the execution of its func
tions.

(j) The Board or any member thereof is
authorized to require by subpoena the attend-
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ance of witnesses and production of books, rec
ords, correspondence, memorandums, papers, or
other documents. In the case of contumacy or
refusal to obey a subpoena by any person who
resides, is found, or transacts business within
the jurisdiction of any district court of the
United States, such court, upon application
of the Board, shall have jurisdiction to issue to
such person an order requiring such person
to appear before the Board or a member or
hearing examiner thereof, to produce evidence
or to give testimony, or both. Any failure of
any such person to obey any such order of the
court may be punished by the court as a con
tempt thereof.

(k) The Board shall submit an annual re
port of its activities to Congress.

(I) Any department or agency of the Gov
ernment is authorized to provide for the Board
such services as the Board requests on such
basis, reimbursable or otherwise, as may be
agreed upon between the department or agency
and the Chairman of the Board.

(m) The Board is authorized to perform
such functions as may be delegated to it by
the President.

(n) There are hereby authorized to be ap
propriated to the Board such sums as may be
necessary to carry out the provisions of this
Act.

SEC. 5. (a) The President shall issue such
rules and regulations as may be necessary or
desirable to carry out and effectuate the poli
cies and provisions of this Act.

(b) The agency head of each Government
agency engaged in contracting activities shall
issue regulations, in conformance with any
rules or regulations prescribed by the Presi
dent, to carry out and effectuate the policies
and provisions of this Act.

SEC, 6..(a) Each contract entered into by a
Government agency shall contain provisions ef
fective to-

(1) require the prompt disclosure by the
contractor or inventor to that agency of any
invention made under the contract;

(2) provide for the manner of and a time
limit on the exercise by the contractor or in-
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ventor of any option that may be available
pursuant to section 7(b) of this Act;

(3) reserve to the United States rights
in each such invention in conformity with the
provisions of section 7 of this Act;

(4) reserve to the United States, in addi
tion to any rights required to be reserved by
section 7 of this Act, an irrevocable, nonex
clusive, nontransferable, royalty-free license
for the practice of each such invention through
out the world, by or on behalf of the United
States, for Federal Government purposes; pro
vided that agency heads may reserve rights for
the practice of such inventions by State and
local governments.

(5) reserve to the contractor or inventor
rights in each such invention in conformity
with the provisions of section 7 of this Act;

(6) provide, whenever principal rights in
any such invention are acquired by the United
States, and the agency head does not elect to
secure a patent in a foreign country, appro
priate means whereby the contractor or in
ventor may acquire such foreign rights subject
to the rights reserved in the United States
in accordance with paragraph (2) above;

(7) provide, whenever principal rights in
any such invention are acquired by the con
tractor or inventor, and the contractor or in
ventor does not elect to secure a patent in a
foreign country, appropriate means whereby
the United States may acquire such foreign
rights;

(8) provide, in the event a patent applica
tion is filed or caused to be filed by the con
tractor or inventor or any invention made under
a contract, appropriate means whereby the
patent applicant shall be required to include
within the specification of such application
and any patent issuing thereon, a statement
specifying that the invention described therein
is subject to the provisions of this Act;

(9) provide such provisions as might be
useful to effectuate section 8 of this Act; and

(10) provide, wherever principal rights to
any invention made under the contract are
acquired by any person other than the Govern
ment agency oubehalf of the United States,
the right to require the owner of such rights
to provide written reports at reasonable inter
vals, when requested by the Government
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agency or the Board, on the commercial use
that is being made or is intended to be made
of such invention.

(b) Notwithstanding the fact that an in
ventor is not a party to a contract, such inven
tor shall be bound by contract terms which
implement this Act.

SEC. 7. (a) Each Government agency shall
acquire on behalf of the United States, at the
time of entering into a contract, principal
rights in any invention made under the con
tract if:

(1) it is determined by the agency head
with the approval of the Board that it is the
intention of the Government to take such steps
as are necessary to achieve practical applica
tion of inventions made under the contract, or

(2) the contract is with an educational or
other nonprofit organization unless the agency
head determines that there is a sufficient basis
to believe that reasonable steps will be taken
such as will promote the policies and objectives
of this Act.

(b) In all other cases not covered by (a),
the contractor or inventor shall be given the
option to acquire the principal rights in any
invention made under the contract. Such
rights, however, shall be subject to the limita
tions set forth in (c) below. Said option shall
be exercised at the time of disclosure of the
invention or within such time thereafter as
may be provided in the contract. The Govern
ment shall obtain principal rights with respect
to any invention for which this option is not
exercised.

(c) (1) Upon the application of any
person or any agency head, the Board is au
thorized to grant such rights as it deems proper
to such person, to order the contractor or in
ventor ito· grant to such person such rights
as it deems proper, and to modify or diminish
the rights of the contractor or inventor in
such ways as it deems proper in any inventions
made under a contract in which the principal
rights have been given to the contractor', or
inventor if the Board determines that (i) three
years have elapsed since the issuance of the
patent covering such invention and the inven
tion has not been brought to practical applica
tion or that reasonable steps have not been
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taken to bring the invention to practical appli
cation; (ii) such action is necessary to fulfill
health or safety needs, or (iii) the invention
is required to be used by governmental regula
tion. Provided, however, that upon application
of the contractor or inventor the Board is
authorized to extend the three year period
during which such grants, orders, modifica
tions, or diminishments may not be made and,
in the case of inventions (i) necessary to fulfill
health or safety needs or (ii) required to be
used by Government regulations, to set a period
during which such grants, orders, modifica
tions, or diminishments may not be made. Such
extensions or setting of periods may also be
granted to proposed contractors or inventors
employed thereby as to specific classes of in
ventions upon application of the agency in
volved, prior to the making of the contract.

(2) As part of any final determination
by the Board granting, or ordering the ap
plicant to be granted, rights in any invention
or modifying or diminishing the rights of the
contractor or inventor, the Board shall include
a finding as to whether or not such invention
is necessary to fulfill health or safety needs or
required to be used by Governmental regula
tions. In any such case where a finding has
been made that the invention is related to the
fields of public health or safety or required to
be used by Governmental regulations, no court
shall issue any order enjoining or restricting
the use and practice of such invention by the
applicant (or such other persons who might
come within the scope of the benefits conferred
by a Board determination) until such time as
the court, in accordance with Section 9 (a),
has fully reviewed the Board's determination or
has determined that the Board's finding that
the invention is necessary to fulfill health or
safety needs or is required to be used by Gov
ernmental regulations was erroneous. Further,
in any such case, any such order of any court
which was issued previously to the Board's
determination shall be vacated and shall not be
reinstated until such time as a court of com
petent jurisdiction, in accordance with Section
9(a), has fully reviewed the Board's-determi
nation or has determined that the Board's
finding that the invention is necessary to fulfill
health or safety needs or is required to be used
by Governmental regulations was erroneous.
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Nothing herein, however, shall be construed as
preventing the contractor or inventor from
recovering reasonable royalties for such use or
practice of his invention.

(3) The following criteria shall guide the
actions of the Board under subsection (c) (1)
above:

(i) Achievement of the earliest practi
cable utilization of inventions in commercial
practice.

(ii) Encouragement, through the nor
mal incentives of the patent system, of private
investment in the commercial utilization of in
ventions.

(iii) Fostering effective competition in
the commercial development and exploitation
of inventions.

(iv) Insuring against nonutilization of
inventions and excessive charges for the use
of such inventions.

(v) The relative equities of the public,
the inventor, the contractor, or assignees or
licensees of the contractor or inventor, if any,
as measured by the investments necessary to
bring the invention to the point of practical
application. In connection with (v) the follow
ing should be considered: (a) the relative
contributions of the Government and the con
tractor or inventor or their assignees or li
censees, if any, as measured by the investments
necessary to bring the invention to the market
place; (b) the mission of the program funding
the contract from which the invention arose;
(c) the type of invention and the magnitude
of the problem it solves; (d) the scope of the
patent claim; (e) the contractor's or inventor's
background position; (f) the Government
funding of background technology; (g) the
scope of the market served; (h) the profit
margin in relation to other similar inventions;
(I) the feasibility and likely benefit of com
petition in the market served; and (j) such
other considerations as the Board deems per
tinent.

SEC. 8. Notwithstanding any other provisions
of this Act, all rights in any invention made
under a contract shall become the exclusive
property of the United States upon a determi
nation by the Board at the request of an
agency head, upon the application of any per
son, or upon its own initiative that (i) the
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contractor or inventor failed to render a prompt
disclosure of such invention to the Government
agency; or (ii) in any suit, action, or proceed
ing brought before a properly constituted au
thority authorized to hear such matters, there
was a final determination that the patent cover
ing such invention has been used in violation
of the antitrust laws; or (iii) any information
or reports furnished by the contractor or in
ventor under this Act or under regulations
issued in implementation thereof contained a
material false representation or omission; or
(iv) the statement furnished pursuant to sec
tion 11 of this Act was false.

SEC. 9. (a) Except as provided in (c) below,
proceedings of the Board pursuant to section
7 (c) and section 8 shall be subj ect to the pro
visions of subchapter II of chapter 5 of title
5, United States Code, and chapter 7 of title 5,
United States Code. Any order, decision, or
determination of the Board pursuant to sec
tions 7 (c) and 8 shall be determined on the
record after an opportunity for a hearing;
Provided, however, that a hearing on the record
is not required with respect to the agency
applications respecting proposed contractors
referred to in section 7 (c) (1). Any action
commenced for the judicial review of a Board
decision under said subsections shall be brought
within sixty days after notification of such
decision.

(b) Determinations or decisions made as to
whether a contract falls within the provisions
of subsection (a) of section 7 shall be final
and are not subject to chapter 7 of title 5,
United States Code, or to subchapter II of
chapter 5 of title 5, United States Code.

(c) Determinations of the Board on agency
applications concerning proposed contractors as
provided for in section 7 (c) (1) shall be final
and are not subject to chapter 7 of title 5,
United States Code, or to subchapter II of
chapter 5 of title 5, United States Code.

SEC. 10. Each agency head may delegate any
authority conferred upon him by this Act to
any officer, official, or other employee of the
agency.

SEC. 11. Before any United States patent,
not assigned to the United States, is issued
on any invention, the applicant therefor shall

,;
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be required to submit a statement to the Com
missioner of Patents under rules promulgated
by him declaring whether or not the invention
was made under a contract with any Govern
ment agency or in the course of employment
with the United States.

SEC. 12. (a) Each agency head, with the aid
of the Attorney General when necessary, is
authorized to take all suitable and necessary
steps to protect and enforce the rights of the
United States in any invention.

(b) Government-owned inventions shall be
made available and their utilization fostered
through dedication to the public, publication,
or licensing on an exclusive or nonexclusive
basis as appropriate. A Government-owned in
vention shall not be construed to include any
invention in which a contractor or inventor
has obtained principal rights pursuant to this
Act. Exclusive or nonexclusive licenses for use
of an invention either domestically or in foreign
countries may be granted under such terms as
the agency head may determine to be in the
public interest, and may be granted for the
unexpired term of the patent or for a more
limited period of time and may be granted
with or without payment of royalties to the
United States.

(c) The grantee of any exclusive rights in
any invention covered by a United States pat
ent owned by the United States shall have
the right to bring suit for patent infringement
in the United States courts to enforce such
rights without joining the United States as a
party in such suit.

SEC. 13. If any provision of this Act, or the
application of such provision to any person or
circumstance, is held invalid, the remainder
of this Act or the application of such provi
sions to persons or circumstances other than
those as to which it is held invalid, shall not
be affected thereby.

SEC. 14. (a) Section 10(a) of the Act of
June 29, 1935, as added by title 1 of the Act
of August 14, 1946 (60 Stat. 1085) is amended
by striking out the following: "Any contracts
made pursuant to this authority shall contain
requirements making the results of research
and investigations available to the public
through dedication, assignment to the Govern-
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ment, or such other means as the Secretary
shall determine." ,

(b) Section 205(a) of the Act of August 14,
1946 (60 Stat. 1090, as amended) is amended
by striking out the following language: "Any
contract made pursuant to this section shall
contain requirements making the result of such
research and investigations available to the
public by such means as the Secretary of Agri
culture shall determine." a

(c) Section 501(c) of the Federal Coal Mine
Health and Safety Act of 1969 (P. L. 91-173;
83 Stat. 742) is amended by striking out the
following language thereof: "No research,
demonstrations, or experiments shall be carried
out, contracted for, sponsored, cosponsored, or
authorized under authority of this Act, unless
all information, uses, products, processes, pat
ents, and other developments resulting from
such research, demonstrations, or experiments
will (with such exception and limitation, if
any, as the Secretary or the Secretary of
Health, Education, and Welfare may find to be
necessary in the public interest) be available
to the general public." a

(d) Section 106(c) of the National Traffic
and Motor Vehicle Safety Act of 1966 (P. L.
89-563; 80 Stat. 721) is repealed.'

(e) Section 12 of the National Science
Foundation Act of 1950 (P. L. 90-407; 82
Stat. 360) is repealed.'

(f) Section 152 of the Atomic Energy Act
of 1954 (P. L. 83-703; 68 Stat. 943) is re
pealed.'

(g) The National Aeronautics and Space
Act of 1958 (P. L. 85-568; 72 Stat. 426; as
amended) is amended by-

(1) repealing section 305 thereof; Pro
vided, however, that subsections (c), (d), and
(e) of said section 305 shall continue to be
effective with respect to any application for
patents in which the written statement referred
to in subsection (c) of said section 305 has
been filed or requested to be filed by the Com
missioner of Patents prior to the effective date
of this Act;'

1 Amends 7 U.S.C. 742i(a).
2 Amends 7 U.S.C.1624(a).
3 Amends 30 U.S.C. 951(c).
4Amends 15 U.S.C. 1395(c).
~ Amends 42 U.S.C. 1871 (a).
ft Amends 42 U.S.C. 2182.
7 Amends 42 U.S.C. 2457.
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(2) striking out the following language
in subsection 306(a) thereof: (A) "(as de
fined by section 305)" and (B) "the Inventions
and Contributions Board, established under sec
tion 305 of this Act" and inserting in lieu
thereof the following language: "an Inventions
and Contributions Board which shall be es
tablished by the Administrator within the Ad
ministration"; "

(3) inserting at the end of section 203
thereof the following new subsection: "(c) For
the purposes of chapter 17 of title 35 of the
United States Code the Administration shall
be considered a defense agency of the United
States." s and

(4) striking out the following from sec
tion 203 thereof: " (including patents and
rights thereunder)"."

(h) Section 6 of the Coal Research and De
velopment Act of 1960 (P. L. 86-599; 74 Stat.
337) is repealed."

(i) Section 4 of Helium Act Amendments
of 1960 (P. L. 86-777; 74 Stat. 920) is
amended by striking out the following lan
guage thereof: "Provided, however, that all
research contracted for, sponsored, cospon
sored, or authorized under authority of this
Act shall be provided for in such a manner
that all information, uses, products, processes,
patents, and other developments resulting
from such research developed by Government
expenditure will (with such exceptions and
limitations, if any, as the Secretary may find
to be necessary in the interest of national de
fense) be available to the general public: And
provided further, that nothing contained here
in shall be construed as to deprive the owner
of any background patent relating thereto
to such rights as he may have thereunder.Y v

(j) Subsection (b) of section 4 of the
Saline Water Conversion Act of 1961 (P. L.
87-295; 75 Stat. 628) is repealed."

(k) Section 32 of the Arms Control and
Disarmament Act of 1961 (P. L. 87-297; 75
Stat. 634) is repealed."

8 Amends 42 U.S.C. 2458.
Q Amends 42 U.S.C. 2473.
1(1 Amends 42 U.S.C. 2473.
11 Amends 30 U.S.C. 666.
12 Amends 50 U.S.C. 167b.
13 Amends 42 U.S.C. 1954 (b).
14Amends 22 U.S.C. 2572.
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(I) Section 303 of the Water Resources
Act of 1964 (P. L. 88-379; 78 Stat. 332) is
repealed. rs

(m) Subsection (e) of section 302 of the
Appalachian Regional Development Act of
1965 (P. L. 89-4; 79 Stat. 5; as amended) is
repealed."

(n) Subsection (c) of section 204 of the
Solid Waste Disposal Act (P. L. 89-272; 79
Stat. 997) is repealed."

... amends 42 U.S.C. 1961c-3.
16Amends 40 U.S.C. App. 302(e).
11 Amends 42 U.8;C. 3253 (c).
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(0) Section 216 of title 38, United States
Code, is amended by deleting subsection (a)
(2) thereof and by redesignating subsection
(a) (3) thereof as "(a) (2)"."

SEC. 15. This Act shall take effect on the
first day of the seventh month beginning after
the date of enactment of this Act, except that
section 4 shall take effect immediately and reg
ulations implementing this Act may be issued
prior to such day.

w Amends 38 U.S.C. 216 (a) (2).

Sectional Analysis of the Draft Bill

Section 1

Section 1 provides that the Act may be
known as the "Government Sponsored Inven
tions Act of 197 ."

Section 2

Section 2 states the objectives of and policies
behind this legislation-promoting maximum
utilization of patents made under Government
contracts, ensuring that such patents are not
used in an anti-competitive manner, encourag
ing maximum participation in the research and
development efforts of the Federal Govern
ment, and minimizing administrative cost.

Section 3

Section 3 contains the definitional provi
sions applicable to the Act.

Section 3 (a) defines the term "Government
agency" in a broad manner to include, by
reference to 5 U.S.C. 105, the executive depart
ments, Government corporations, and inde
pendent establishments, and the military
departments.

Section 3 (b) defines the term "agency head"
to mean the head of any Government agency
or, in the case of independent establishments
such as commissions, the body controlling the
agency. However, for purposes of this Act, the

Secretary of Defense is to be considered the
head of the military departments.

Section 3 (c) defines the term "contract" in
such a way as to include grants. For the pur
poses of this Act, it is not believed there is a
rational basis for distinguishing between the
two. Inventions made under Federal funding
are to be treated in the same manner whatever
the nature or label given to the instrument pro
viding the funds for the work leading to the
invention.

It is also to be noted that the term "contract"
as used in this draft legislation is limited to
contracts where a purpose of the contract is
the conduct of experimental, developmental, or
research work.

Section 3 (d) defines the term "contractor"
to include persons and corporations, partner
ships, firms, associations, institutions, and
other entities that are parties to a contract.

Section 3(e) defines the term "invention"
to include any invention, discovery, innova
tion, or improvement, without regard to the
patentability thereof, which falls within the
classes of patentable subject matter defined in
title 35 of the United States Code. This defini
tion requires the contractor to report those
items which appear to be within the general
classes of patentable subject matter, without
regard to the fact that the item may not be
patentable for technical legal reasons.

Section 3 (f) defines the term "inventor" as

'----------_.~------------------
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a person, other than a contractor, who has
made an invention under a Government con
tract but who has not agreed to assign his
rights in such invention to the contractor.
This definition combined with other provisions
in the Act is designed to make it clear that
this legislation is not intended to upset the
relative rights of contractors and their
employees. While in most cases contractor em
ployees do, as part of their employment con
tract, assign rights in inventions made as part
of their work, there are some cases where this
may not be true. This Act is designed to en
sure that such situations would be recognized
and not disturbed. Accordingly, in many
places throughout the Act a reference is made
to the "contractor or inventor." Also section
6(b) of the Act provides that an inventor shall
be bound by contract terms implementing this
Act even though he is not a party to the con
tract.

Section 3(g) defines the term "disclosure"
to require a written statement sufficiently
complete to convey to one skilled in the art to
which the invention pertains a clear under
standing of the nature, purpose, operation, and
characteristics of the invention.

Section 3 (h) defines the terms "made under
the contract" or "made under a contract" to
mean inventions conceived or first actually re
duced to practice in the course of any work
under a contract. The precise definitions of
"conceived" or "first actually reduced to prac
tice" are left to the courts and the implement
ing regulations and clauses. This definition
does not make background inventions subject
to this Act.

Section 3(i) defines the term "practical ap
plication" to mean the manufacture, practice,
or operation of an invention, as the case may
be, under such conditions as to establish that
the invention is being worked. Moreover, even
if an invention is being worked it will not be
considered as having "practical application"
unless its benefits are available to the public
either on reasonable terms or through reason
able licensing arrangements.

Section 3 (j) defines the term "principal
rights" when used in relation to any invention
to mean all rights to and interest in such in
vention with the exception of rights reserved
either to the Government or to the contractor

/1
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or inventor, as the case may be, under section
6 of the Act.

Section 3(k) defines the term "contracting
activities" to mean entering into contracts.
This term, when combined with the definition
of "contracts", serves to limit the agencies re
quired to issue implementing regulations under
section 5(b) of the Act.

Section 3 (1) defines the term "Board" to
mean the Government Patent Review Board
which is established by section 4 of the Act.

Section 4

Section 4(a) establishes the Government
Patent Review Board as an independent es
tablishment within the executive branch. Sec
tion 4 (b) provides that the Board shall be
composed of three members appointed by the
President with the advice and consent of the
Senate. By section 4 (c) they are to have six
year terms, and are to be paid, in accordance
with section 4(d), at the rate specified for
Level V positions in the Executive Schedule.
Section 4(e) authorizes the appointment of
personnel by the Board, and section 4 (f) au
thorizes the Board to make necessary expendi
tures and contracts. Section 4(g) authorizes
the Board to have an official seal. Section 4(h)
authorizes the Board to delegate its functions
to individual members, hearing examiners, or
members of its staff, subject to the right of
any individual Board member to bring any
action before the Board for review. Section
4(i) is another general authorizing provision
allowing the Board to perform such acts, make
such rules and regulations, and issue such or
ders, not inconsistent with the Act, as may be
necessary in the execution of the Board's func
tions. Section 4(j) authorizes the Board to is
sue subpoenas and to apply to the courts for
the enforcement of the same. Section 4 (k) re
quires the Board to submit an annual report
of its activities to Congress. Section 4(1) au
thorizes other agencies to provide services to
the Board on a reimbursable or nonreimbursa
ble basis as may be agreed. Section 4(m) au
thorizes the Board to perform such functions
as may be delegated to it by the President.
This is included to ensure that the Board may
take over functions that may be assigned to
it .in patent areas not strictly falling under
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this Act. For example, it is possible that at
some future date certain functions with re
spect to employee inventions might be assigned
to the Board. Section 4(n) authorizes appro
priations for the Board.

Section 5

Section 5 requires that those agencies that
engage in research and development contract
ing issue regulations to implement this Act.
Moreover, the President is to issue such regu
lations as he considers necessary or desirable
to effectuate the policies and provisions of this
Act. The agency regulations would have to
conform to any Presidential regulations.

It is contemplated that the agency regula
tions would be included as a part of the nor
mal procurement regulations of the agencies;
although to the extent this Act also covers
grant situations, implementation in procure
ment regulations alone may not always be suf
ficient. It is expected that the Presidential
regulations would require or encourage uni
formity in the implementing regulations and
contractual language of the agencies. For in
stance, the President might order that the
basic implementing regulations be included in
the ASPR and the FPR and that all agencies
conform to one or the other of these as is
applicable.

In addition, it is expected that the President
would delegate primary responsibility to the
Government Patent Review Board for the de
velopment of rules and regulations to imple
ment this Act.

Section 6(a)

Section 6(a) requires that all contracts of
the type covered by this Act include provisions
necessary to effectuate the provisions of the
Act. Many of the required provisions would
have as their purpose the precise establishment
of rights as set forth in sections 7 and 8 of the
Act. Certain paragraphs of section 6(a), how
ever, are independent of sections 7 and 8. These
are discussed below.

Section 6(a)(1) requires that a i clause be
included requiring prompt disclosure of any
invention made under the contract. Failure to
make a prompt disclosure can lead to a revo-
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cation of all rights in the invention pursuant
to section 8. The purpose of this is to dis
courage contractors from trying to avoid dis
closure so as to make use of the inventions
either as a trade secret or by attempting to
obtain patent rights on it without acknowl
edging the fact that it was made under Gov
ernment contract. Section 10 of the Act also
requires that a statement be made in connec
tion with any patent application whether or
not the invention was made under the Govern
ment contract. Section 6 (a) (8) also requires
a clause compelling similar action.

Section 6(a)(4) provides that the United
States will receive at a minimum an irrevo
cable, nonexclusive, nontransferable, royalty
free license for the practice of each invention
made under a Government contract through
out the world, by or on behalf of the United
States, for Federal Government purposes.
Agency heads are given authority, however,
to expand the license to include State and local
governmental practice of the invention.

Sections 6(a) (6) and (7) allow the Govern
ment or the contractor, as the case may be, to
file for patent rights in foreign countries if
the other party does not desire to do so. This
follows the recent amendment of the Presiden
tial Statement of Government Patent Policy. It
is intended to provide for a disposition of
foreign rights where the owner of the prin
cipal rights does not elect to protect the in
vention in foreign countries.

Section 6 (a) (8) requires contractor patent
applications to include a statement as to
whether the invention is subject to this Act.
This is intended to ensure that inventions
made under Government contracts are readily
identifiable. It supplements other provisions in
this Act designed to accomplish similar ends.

Section 6(a) (10) is designed to ensure that
the contract will contain provisions adequate
to require reporting and other information by
the contractor necessary to effectuate this Act.
Section 8 of the Act provides that the sub
mission of any false material statement could
lead to the revoking of the contractor's rights
in the patent.

Section 6(b)

As discussed previously, section 6 (b) pro
vides that an inventor, even though not a
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party to a contract, is bound by contractual
provisions which implement this Act. This, of
course, because of the definition of "invention"
in section 3 (f), would only have application.
where the inventor had not agreed to assign
his rights in inventions made by him to his
contractor/employer.

Section 7(a)

Section 7(a) specifies the situations in
which the Government will take principal
rights in any inventions made under a con
tract. These are limited to two situations.
First are those situations in which the pur
pose of the Government is to fund any inven
tion to the point of practical application. In
such case, of course, there is no need to allow
contractors to obtain principal rights in order
to achieve utilization. The other circumstance
in which the Government would take the prin
cipal rights initially is where the contract is
with a nonprofit organization unless the
agency head determines that there is a suffi
cient basis to believe that reasonable steps will
be taken such as will promote the policies and
obj ectives of this Act. Since most universities
or nonprofit organizations lack a marketing
and manufacturing capability, there is little
to be gained by allowing them to obtain rights
in inventions they develop under Government
contracts. In such circumstances the inven
tion would merely go idle. It is believed that
there is a better likelihood that the agencies
will have programs to encourage use of inven
tions. On the other hand, where such a non
profit organization does have a program for
bringing inventions to commercial use, then no
reason is seen for not taking advantage of this
capability.

Section 7(b)

Subject to the license to be granted the Gov
ernment and to the limitations in sections
7 (c) and 8, the Act provides that contractors
will be given the option to acquire principal
rights in inventions made under a contract in
all cases not covered by section 7(a) at the
time the contract is entered into. Section
7 (b) also provides that where the contractor
does not exercise his option, the Government
will receive principal rights in the invention.
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Section 7(c)

Section 7 (c) (1) is designed to guard
against cases where the contractor has failed
to take steps to bring the invention to the
point where it is available to the public on
reasonable terms, where the invention is nec
essary to fulfill health or safety needs, or
where the use of the invention is required by
regulations. The Government Patent Review
Board is authorized, at any time three years
after the patent has been issued (or at any
time after the issuance of the patent in the
case of inventions necessary to fulfill health
or safety needs or when use of the invention is
required by regulation), to license or require
the licensing of the patent to persons filing ap
plications with the Board on such terms as it
deems proper and to otherwise modify and
diminish the rights of the contractor. In addi
tion, section 7(c) (3) establishes various cri
teria to be considered by the Board in making
its determinations under section 7(c) (1).

It is recognized that the existence of the pro
visions at section 7 (c) (l) tend to diminish
somewhat the incentives for contractors to
risk capital to develop an invention. This is
especially true where the three-year time limit
is unrealistic. Accordingly, section 7(c) also
grants the Board authority to extend the pe
riod during which Board action may not be
taken under section 7 (c) or to set a period in
the case of inventions necessary to fulfill
health or safety needs or required to be used
by regulation. The Board in considering such
requests is to be guided by the criteria set
forth in section 7(c) (3).

It is also recognized that there may be cases
where companies with a strong background
position in a particular area would refuse to
enter into contracts where their commercial
rights in inventions are not clear. In such
cases, the Government may be forced to go to
a less qualified contractor and to pay a higher
price since the less qualified contractor will in
cur costs in attempting to develop the neces
sary background understanding. To avoid this
problem, the Board is authorized, after appli
cation by an agency, to extend the exclusive
period as to classes of inventions. It might be
noted that the Board's decision in such cases,
unlike most others of the Board, would be final
pursuant to section 9 (c) of the Act and would
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not be subject to the Administrative Procedure
Act. This is because such decisions are inti
mately related to the contracting process itself,
and to the orderly functioning of agency pro
curement activities.

Section 7(c) (2) requires the Board to in
clude a finding as to whether an invention is
necessary to fulfill health or safety needs or
is required for use for governmental regula
tions as part of its final disposition of cases
before it. Where a positive finding is made, a
contractor whose rights had been diminished
by the Board would be barred from obtaining
injunctive relief against the use of the inven
tion until such time as the Board's decision is
fully reviewed and reversed by a court of com
petent jurisdiction. This section is designed to
prevent a contractor who has been initially
given principal rights to inventions necessary
to fulfill health or safety needs or required for
use by governmental regulations from delaying
the use of those inventions by others through
delaying tactics in court. In large part, it is
believed the primary thrust of this provision
is to reinforce the general reluctance of the
courts to grant injunctive relief in situations
involving inventions needed for public health
and safety.

Section 8

Section 8 provides for the revoking, by the
Board, of the patent rights of a contractor in
an invention made under a Government con
tract under four circumstances. First, it ap
plies where the contractor fails to render a
prompt disclosure of an invention made under
a Government contract. Second, it applies
where he has made material false reports
about such an invention. Third, it applies
where the patent on the invention has been
used in a manner that violates the antitrust
laws. And finally, it applies where the state
ment required by section 11 was false. These
safeguards are intended to prevent abuses by
contractors and unconscionable use of inven
tions partly financed by the Government.

Under this section, the Board can act upon
an application of an agency head, a private
person, or upon its own initiative. The purpose
of granting this authority only to the Board,
and not also to the courts, is to place a control
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mechanism over the revoking of contractor
rights. If, for instance, this Act had merely
provided that the occurrence of any of the four
listed events would result in a forfeiture, one
could readily foresee this issue being raised in
patent litigation between private parties. A
difficult question would then arise as to
whether the district courts could make inde
pendent determinations on these matters.

Section 9

Section 9 (a) provides that Board proceed
ings under section 7 (c) and 8 are subject to
the Administrative Procedure Act and judicial
review. An exception is made, however, as dis
cussed previously, for Board decisions regard
ing agency requests to extend the exclusive
period for proposed contractors. In addition,
Board approvals of the use of a "title" clause
under section 7 (a) (1) are not covered by sec
tion 9(a).

Section 9 (a) also specifies that the Board
actions which are subject to the Administra
tive Procedure Act are to be conducted on the
record and with hearings. The APA, itself,
does not require hearings, but merely provides
procedures where another act requires hear
ings. Section 9(a) also limits requests for judi
cial review to a sixty day period so that
uncertainties regarding patent rights will not
unduly delay the development and utilization
of inventions.

Section 9 (b) grants finality to Board de
cisions under section 7 (a). Likewise, section
9 (c) makes clear that Board decisions on
agency applications regarding proposed con
tracts under section 7(c) (1) are final.

Section 10

Section 10 provides that agency heads may
delegate their authorities under this Act.

Section 11

Section 11 requires that applicants for pat
ents file a statement as to whether or not the
invention was developed under a Government
contract or during the course of their employ
ment with the Government. This will aid in
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providing a system of easy identification of
patents on inventions in which the Govern
ment holds an interest.

Section 12

Section 12 provides greater flexibility to the
agencies than is currently possible in the pro
motion of Government-owned patents. Most
importantly it clarifies the authority of the
agencies to grant exclusive licenses, with or
without royalties and for the whole or any
part of the unexpired term of the patent. It
also provides the necessary authority for Gov
ernment agencies and grantees of patent
rights to act to protect their respective rights.
This is needed if a program including exclu
sive licensing is to succeed.

The language proposed here is merely in
tended as one way of arriving at the goal of
clear cut authority for the issuance of exclu
sive licenses. No objections are seen to possibly
developing more extensive statutory guide
lines as to the use of the authority granted or
to, perhaps, limiting some aspects of the au
thority.

Section 13

Section 13 is a standard severability provi
sion.

I",
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Section 14

Section 14 contains a series of technical
amendments repealing various provisions gov
erning the disposition of rights in inventions
made under Government contracts which are
in conflict with the provisions of this Act.
Many of these also impact on policy in the
copyrights and technical data areas. A num
ber of these are simply statements that the
results of particular research will be made
available to the public. Since such language
has sometimes been interpreted to require a
"title policy" it must be amended. Likewise the
repeal of the nonpatent aspects of these
statutes is needed to allow flexible but more
uniform Government-wide policies with re
spect to data and copyrights.

Section 15

Section 15 delays the effective date of the
Act for about 6 or 7 months after its enact
ment depending on the time of the month it is
enacted. Its purpose is to allow time for the
agencies to make appropriate revisions to
their clauses and regulations. However, it does
allow the setting up of the Board immediately
and for the commencement of efforts to de
velop implementing rules and regulations.
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APPENDIX B

Draft Patent Infringement, Technical Data,
and Copyright Legislation

This appendix is in two parts-a draft bill
and a sectional analysis of that bill. The draft
bill would implement the Commission's rec
ommendations for legislative changes in the
patent infringement, technical data, and copy
right areas, except that it does not include the
amendment or repeal of legislation impacting
on agency policies on rights in technical data

A Bill

To amend section 1498 .of title 2,8, United
States Code, and for other related purposes.

Be it enacted by the Senate and House of
Representatives of the United States of Amer
ica in Congress assembled, That

SEC. 1. The first paragraph of section
1498(a) of title 28, United States Code, is
amended by striking out the following: "in
the Court of Claims".

SEC. 2. The second paragraph of section
1498(a) of title 28, United States Code, is
amended by adding at the end thereof the fol
lowing:

"Except where expressly withheld as to
specific patents, the authorization of the
Government is hereby granted to each con
tractor, subcontractor, or any person, firm,
or corporation to use or manufacture any
invention described in and covered by a
patent of the United States in providing
property and/or services for the United
States."

and publishable material. Section 14 of the
draft bill at Appendix A includes a series of
amendments which would, as a by-product,
accomplish the necessary amendments and re
peals. However, since the amendments at sec
tion 14 also affect patent policy, additional
drafting effort would be needed to limit their
scope to data and copyright policies.

SEC. 3. The first paragraph of subsection
(b) of section 1498 of title 28, United States
Code, is amended (a) by striking out the
words "And provided further" and the remain
der of that proviso and by striking out the
colon ( :) which appears after the word
"used" and substituting therefor a period (.)
and (b) by striking out the words "in the
Court of Claims".

SEC. 4. Subsection (d) of section 1498 of
title 28, United States Code, is amended by
striking out the words "in the Court of
Claims".

SEC. 5. (a) Title 28, United States Code,
is amended by adding the following new sec
tion in chapter 91 thereof:

"§1508. Misuse of Information. The United
States shall be liable for any damages to
the owner of information for the misuse of
such information where such information
was submitted to or obtained by the Govern
ment in confidence and under conditions
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limiting its use for specific purposes. This
liability shall apply whether or not the in
formation was supplied or obtained pursuant
to contract. Provided, however, that the
United States shall not be liable under this
section if such information has at any time
been released by the owner thereof to others
on a non-confidential basis or if such infor
mation is otherwise known to the public
or the Government."

(b) The analysis of chapter 91 of title 28,
United States Code, is amended by adding the
following:

"1508. Misuse of Information."

SEC. 6. Every agency of the United States
Government, including corporations owned or
controlled by the United States Government,
is hereby authorized in the performance of
functions vested in the agency to acquire any
of the following described property or any
license or interest therein-copyrights, pat
ents, applications for patents, and information
and data in any form.

SEC. 7. Before an action against the United
States has been instituted under subsection
(a) or (b) of section 1498 of title 28, United
States Code, or under section 1508 of title 28,
United States Code, the head of an agency
of the United States, including corporations
owned or controlled by the United States Gov
ernment, may settle or compromise, out of
available funds, any claim that might be
brought under said sections.

SEC. 8. (a) Section 2386 of title 10, United
States Code, is repealed; and the analysis of
chapter 141 of said title is amended by strik
ing out the following: "2386. Copyrights, pat
ents, designs, etc.; acquisition."

(b) The last paragraph of section 1491 of
title 28, United States Code, is amended to read
as follows:

"Except as regards actions brought under
section 1498 of this title, nothing herein
shall be construed to give the Court of
Claims jurisdiction in suits against, or
founded on actions of, the Tennessee Valley
Authority, nor to amend or modify the pro
visions of the Tennessee Valley Authority
Act of 1933, as amended, with respect to
suits by or against the Authority."
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(c) Section 183 of title 35, United States
Code, is amended by striking out from the
sixth sentence thereof the following: "in the
Court of Claims or in the District Court of
the United States for the district in which
such claimant is a resident" and by striking
out from the seventh sentence thereof the fol
lowing: "in the Court of Claims".

(d) Subsection (b) of section 2273 of title
10, United States Code, is repealed; and sub
section (a) of said section 2273 is amended by
striking out "(a)".

(e) Section 7210 of title 10, United States
Code, is repealed; and the analysis to chapter
631 of title 10, United States Code, is amended
by striking out the following:

"7210. Purchase of patents, patent appli
cations, and licenses."

(f) Section 606 of the Act of September 4,
1961 (P. L. 87-195; 75 Stat. 440) is amended
by deleting subsections (a) and (b) thereof
and by striking out the following: "(c)".'

(g) Section 2 of the Act of August 20, 1937
(50 Stat. 733; as amended) is amended by
striking out the following: ", including pat
ent rights,"."

(h) Section 2 of the Act of May 18, 1938
(52 Stat. 404) is amended by striking out the
following: ", including patent rights,".'

(i) Section 6 of the Act of July 7, 1960
(P. L. 86-599; 74 Stat. 337) is repealed.'

(j) Paragraph (3) of subsection (b) of sec
tion 203 of the National Aeronautics and Space
Act of 1958 (P. L. 85-568; 72 Stat. 429, as
amended by the Act of May 13, 1959 (P. L.
86-20; 72 Stat. 21» is amended by striking
out the following: "(including patents)".'

(k) Section 19 of the Tennessee Valley
Authority Act of 1933 (48 Stat. 68) is amend
ed to read as follows:

"The Corporation, as an instrumentality
and agency of the Government of the United
States for the purpose of executing its con
stitutional powers, shall have access to the
Patent Office of the United States for the
purpose of studying, ascertaining, and copy-

1 Amends 22 U.S.C. 2356. .
2 Amends 16 U.S.C. 832a(d).
3 Amends 16 U.S.C. 833a(dl.
4 Repeals 30 U.S.C. 666.
"Amends 42 U.S.C. 247.:3(b) (3).

------
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ing (not including access to pending appli
cations for patents) necessary to enable the
Corporation to use and employ the most
efficacious and economical process for the
production of fixed nitrogen, or any essen
tial ingredient of fertilizer, or any method of
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improving and cheapening the production of
hydroelectric power. The Commissioner of
Patents shall furnish to the Corporation, at
its request and without payment of fees,
copies of documents on file in his office." a

6 Amends 16 U.S.C. 831 (1').

Sectional Analysis of the Draft Bill

Section 1

Section 1 amends 28 U.S.C. 1498 (a) to
allow suits to be brought under it both in the
Court of Claims and in the district courts in
cases under $10,000. This has been accom
plished by deleting the reference to the Court
of Claims in that portion of the section stating
that the patent owner's "exclusive remedy"
shall be in the Court of Claims. The deletion
of this language would still leave the Court
of Claims with jurisdiction under 28 U.S.C.
1491 which grants it jurisdiction in connection
with claims "founded .. . upon any Act of
Congress ..." Likewise, the district courts
would have concurrent jurisdiction in cases
under $10,000 pursuant to 28 U.S.C. 1346 (a)
(2) .

Section 2

Section 2 amends 28 U.S.C. 1498 so that the
authorization and consent of the Government
is automatically granted except where it is
specifically withheld. This is to make it clear
injunctions will not lie except where an agency
has specifically withheld authorization and
consent as to a specific patent.

Since another section of this Act makes it
clear that the Government agencies may ac
quire patents or licenses in patents, it is very
unlikely that this authority will be used ex
cept in rare cases. Presumably, the Govern
ment would normally attempt to negotiate a
license rather than withhold authorization and
consent as to a specific patent. But there
might be a few cases where it is clear that use
of the patent would be required, that the pat
ent is valid, and that the owner is willing to
and has licensed the patent to others on rea
sonable terms. In such cases, withholding

authorization and consent would not result in
anticompetitive effects and might be consid
ered the best course of action by the Govern
ment officials involved.

Section 3

Section 3 deals with the copyright portion
of 28 U.S.C. 1498. Its only effect is to delete
provisions authorizing the settlement of copy
right claims by Government agencies prior to
the initiation of suit under 28 U.S.C. 1498.
This authority is substantially reenacted in
section 7 of this Act, which section also
authorizes for the first time, on a Government
wide basis, the settlement of claims for the
unauthorized use of patents by the Govern
ment. Section 7 also provides for settlement
of claims for misuse of information. This as
pect of the statute is explained more fully
below. As a matter of technique it was felt
desirable to place these related settlement
authorities in one section. Accordingly, section
3 makes appropriate amendments to 28 U.S.C.
1498 (b).

Section 3 also amends 28 U.S.C. 1498 (b)
to give the district courts concurrent juris
diction with the Court of Claims in copyright
cases of under $10,000. The same considera
tions that went into the similar change in 28
U.S.C. 1498(a) apply here.

Section 4

Section 4 merely amends 28 U.S.C. 1498 (d)
to give the district courts concurrent juris
diction in cases under $10,000. 28 U.S.C. 1498
(d) deals with certificates of plant variety.
This amendment does no more than to conform
this subsection to the amendments made to
subsections (a) and (b) in this regard.
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Section 5

Section 5 creates a remedy against the Gov
ernment for misuse of information. The United
States would be subject to liability for damages
to the owner of information for the misuse of
such information where it was submitted to
or obtained by the Government in confidence
and under conditions limiting its use for
specific purposes. The remedy is a broad one
and is not limited to information submitted
pursuant to contract. Indeed, in such cases
there probably is an adequate remedy for
breach of contract. The United States would
not be liable, however, if the information had
at any time been released by the owner to
others on a nonconfidential basis or if such
information is otherwise known to the public
or the Government. These latter qualifications
are intended to conform this section to the
general common law rules of trade secrets.

Section 6

Section 6 makes clear that all agencies are
authorized to acquire patents, applications for
patents, copyrights, information, and interests
therein. At present only a few agencies have
a clear statement of such authority. While
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arguably such authority is inherent, it is the
purpose of this section to eliminate any doubt
on this point.

Section 7

Section 7 authorizes agencies to settle, prior
to the initiation of formal legal action by the
patent owner (at which time the Department
of Justice would take control), claims that
could be brought under 28 U.S.C. 1498(a) and
(b) and under the new section 28 U.S.C. 1508
created by section 5 of this Act. As indicated
earlier, the settlement of copyright claims
under 28 U.S.C. 1498(b) is already author
ized, and this section merely combines it with
the other authorities that are being estab
lished. The authority to settle patent claims un
der 28 U.S.C. 1498(a) is new. At present only a
few agencies have such authority, but it is
considered desirable to extend such authority
to all agencies.

Section 8

Section 8 contains a series of technical re
pealers of legislation which is either incon
sistent with the principles of the proposed act
or which would be redundant thereto.



APPENDIX C

Memorandum and Statement of
Government Patent Policy Issued by President Nixon
on August 23, 1971
(Published in the Federal Register, Vol. 36, No. 166, August 26, 1971)

MEMORANDUM FOR
HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

On October 10, 1963, President Kennedy
forwarded to the Heads of the Executive De
partments and Agencies a Memorandum and
Statement of Government Patent Policy for
their guidance in determining the disposition
of rights to inventions made under Govern
ment-sponsored grants and contracts. On the
basis of the knowledge and experience then
available, this Statement first established Gov
ernment-wide objectives and criteria, within
existing legislative constraints, for the allo
cation of rights to inventions between the Gov
ernment and its contractors.

It was recognized that actual experience
under the Policy could indicate the need for
revision or modification. Accordingly, a Pat
ent Advisory Panel was established under the
Federal Council for Science and Technology
for the purpose of assisting the agencies in
implementing the Policy, acquiring data on the
agencies' operations under the Policy, and
making recommendations regarding the utili
zation of Government-owned patents. In De
cember 1965, the Federal Council established
the Committee on Government Patent Policy to
assess how this Policy was working in practice,
and to acquire and analyze additional infor
mation that could contribute to the reaffirma
tion or modification of the Policy.

The efforts of both the Committee and Panel
have provided increased knowledge of the
effects of Government patent policy on the
public interest. More specifically, the studies
and experience over the past seven years have
indicated that:

(a) A single presumption of ownership of
patent rights to Government-sponsored inven
tions either in the Government or in its
contractors is not a satisfactory basis for Gov
ernment patent policy, and that a flexible,
Government-wide policy best serves the public
interest;

(b) The commercial utilization of Govern
ment-sponsored inventions, the participation
of industry in Government research and de
velopment programs, and commercial competi
tion can be influenced by the following factors:
the mission of the contracting agency; the
purpose and nature of the contract; the com
mercial applicability and market potential of
the invention; the extent to which the inven
tion is developed by the contracting agency;
the promotional activities of the contracting
agency; the commercial orientation of the con
tractor and the extent of his privately financed
research in the related technology; and the
size, nature and research orientation of the
pertinent industry;

(c) In general, the above factors are reflect
ed in the basic principles of the 1963 Presiden
tial Policy Statement.

Based on the results of the studies and ex-
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perience gained under the 1963 Policy State
ment certain improvements in the Policy have
been recommended which would provide (1)
agency heads with additional authority to per
mit contractors to obtain greater rights to in
ventions where necessary to achieve utilization
or where equitable circumstances would justify
such allocation of rights, (2) additional guid
ance to the agencies in promoting the utiliza
tion of Government-sponsored inventions, (3)
clarification of the rights of States and muni
cipal governments in inventions in which the
Federal Government acquires a license, and
(4) a more definitive data base for evaluating
the administration and effectiveness of the
Policy and the feasibility and desirability of
further refinement or modification of the
Policy.

I have approved the above recommendations
and have attached a revised Statement of Gov
ernment Patent Policy for your guidance. As
with the 1963 Policy Statement, the Federal
Council shall make a continuing effort to re
cord, monitor and evaluate the effects of this
Policy Statement. A Committee on Govern
ment Patent Policy, operating under the aegis
of the Federal Council for Science and Tech
nology, shall assist the Federal Council in these
matters.

This memorandum and statement of policy
shall be published in the Federal Register.

RICHARD M. NIXON

STATEMENT OF
GOVERNMENT PATENT POLICY

Basic Considerations

A. The Government expends large sums for
the conduct of research and development which
results in a considerable number of inventions
and discoveries.

B. The inventions in scientific and techno
logical fields resulting from work performed
under Government contracts constitute a valu
able national resource.

C. The use and practice of these inventions
and discoveries should stimulate inventors,
meet the needs of the Government, recognize

Part I

the equities of the contractor, and serve the
public interest.

D. The public interest in a dynamic and
efficient economy requires that efforts be made
to encourage the expeditious development and
civilian use of these inventions. Both the need
for incentives to draw forth private initiatives
to this end, and the need to promote healthy
competition in industry must be weighed in the
disposition of patent rights under Government
contracts. Where exclusive rights are acquired
by the contractor, he remains subject to the
provisions of the antitrust laws.

E. The public interest is also served by shar
ing of benefits of Government-financed re
search and development with foreign countries
to a degree consistent with our international
programs and with the objectives of U.S.
foreign policy.

F. There is growing importance attaching
to the acquisition of foreign patent rights in
furtherance of the interests of U.S. industry
and the Government.

G. The prudent administration of Govern
ment research and development calls for a Gov
ernment-wide policy on the disposition of
inventions made under Government contracts
reflecting common principles and objectives, to
the extent consistent with the missions of the
respective agencies. The policy must recognize
the need for flexibility to accommodate special
situations.

Policy

SEC. 1. The following basic policy is estab
lished for all Government agencies with re
spect to inventions or discoveries made in the
course of or under any contract of any Govern
ment agency, subject to specific statutes gov
erning the disposition of patent rights of
certain Government agencies.

(a) Where
(1) a principal purpose of the contract is

to create, develop or improve products, proc
esses, or methods which are intended for com
mercial use (or which are otherwise intended
to be made available for use) by the general
public at home or abroad, or which will be

·;"~:j;rd~
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required for such use by governmental regula
tions; or

(2) a principal purpose of the contract is
for exploration into fields which directly con
cern the public health, public safety, or public
welfare; or

(3) the contract is in a field of science or
technology in which there has been little sig
nificant experience outside of work funded by
the Government, or where the Government has
been the principal developer of the field, and
the acquisition of exclusive rights at the time
of contracting might confer on the contractor
a preferred or dominant position; or

(4) the services of the contractor are
(i) for the operation of a Government

owned research or production facility; or
(ii ) for coordinating and directing the

work of others,

the Government shall normally acquire or
reserve the right to acquire the principal or
exclusive rights throughout the world in and
to any inventions made in the course of or un
der the contract.

In exceptional circumstances the contractor
may acquire greater rights than a nonexclu
sive license at the time of contracting where
the head of the department or agency certifies
that such action will best serve the public inter
est. Greater rights may also be acquired by the
contractor after the invention has been identi
fied where the head of the department or
agency determines that the acquisition of
such greater rights is consistent with the in
tent of this Section l(a) and is either a neces
sary incentive to call forth private risk capital
and expense to bring the invention to the point
of practical application or that the Govern
ment's contribution to the invention is small
compared to that of the contractor. Where an
identified invention made in the course of or
under the contract is not a primary obj ect of
the contract, greater rights may also be ac
quired by the contractor under the criteria of
Section l(c).

(b) In other situations, where the purpose
of the contract is to build upon existing knowl
edge or technology, to develop information,
products, processes, or methods for use by the
Government, and the work called for by the
contract is in a field of technology in which
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the contractor has acquired technical compe
tence (demonstrated by factors such as know
how, experience, and patent position) directly
related to an area in which the contractor has
an established nongovernmental commercial
position, the contractor shall normally acquire
the principal or exclusive rights throughout
the world in and to any resulting inventions.

(c) Where the commercial interests of the
contractor are not sufficiently established to
be covered by the criteria specified in Section
1 (b) above, the determination of rights shall
be made by the agency after the invention has
been identified, in a manner deemed most
likely to serve the public interest as expressed
in this policy statement, taking particularly
into account the intentions of the contractor to
bring the invention to the point of commercial
application and the guidelines of Section l(a)
hereof, provided that the agency may prescribe
by regulation special situations where the pub
lic interest in the availability of the inventions
would best be served by permitting the con
tractor to acquire at the time of contracting
greater rights than a nonexclusive license.

(d) In the situations specified in Sections
1 (b) and l(c), when two or more potential
contractors are judged to have presented pro
posals of equivalent merit, willingness to grant
the Government principal or exclusive rights
in resulting inventions will be an additional
factor in the evaluation of the proposals.

(e) Where the principal or exclusive rights
in an invention remain in the contractor, he
should agree to provide written reports at rea
sonable intervals, when requested by the Gov
ernment, on the commercial use that is being
made or is intended to be made of inven
tions made under Government contracts.

(f) Where the principal or exclusive rights
in an invention remain in the contractor, un
less the contractor, his licensee, or his assignee
has taken effective steps within three years
after a patent issues on the invention to bring
the invention to the point of practical applica
tion or has made the invention available for
licensing royalty-free or on terms that are rea
sonable in the circumstances, or can show
cause why he should retain the principal or
exclusive rights for a further period of time,
the Government shall have the right to require
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the granting of a nonexclusive or exclusive
license to a responsible applicant (s) on terms
that are reasonable under the circumstances.

(g) Where the principal or exclusive rights
to an invention are acquired by the contractor,
the Government shall have the right to require
the granting of a nonexclusive or exclusive
license to a responsible applicant(s) on terms
that are reasonable in the circumstances (i)
to the extent that the invention is required for
public use by governmental regulations, or (ii)
as may be necessary to fulfill health or safety
needs, or (iii) for other public purposes stipu
lated in the contract.

(h) Whenever the principal or exclusive
rights in an invention remain in the contractor,
the Government shall normally acquire, in ad
dition to the rights set forth in Sections 1 (e),
l(f), and l(g),

(1) at least a nonexclusive, nontransfer
able, paid-Up license to make, use, and sell the
invention throughout the world by or on be
half of the Government of the United States
(including any Government agency) and
States and domestic municipal governments,
unless the agency head determines that it
would not be in the public interest to acquire
the license for the States and domestic muni
cipal governments; and

(2) the right to sublicense any foreign
government pursuant to any existing or future
treaty or agreement if the agency head deter
mines it would be in the national interest to
acquire this right; and

(3) the principal or exclusive rights to the
invention in any country in which the con
tractor does not elect to Secure a patent.

(i) Whenever the principal or exclusive
rights in an invention are acquired by the
Government, there may be reserved to the con
tractor a revocable or irrevocable nonexclusive
royalty-free license for the practice of the in
vention throughout the world; an agency may
reserve the right to revoke such license so that
it might grant an exclusive license when it
determines that some degree of exclusivity may
be necessary to encourage further development
and commercialization of the invention. Where
the Government has a right to acquire the
principal or exclusive rights to an invention
and does not elect to secure a patent in a foreign
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country, the Government may permit the con
tractor to acquire such rights in any foreign
country in which he elects to secure a patent,
subject to the Government's right set forth
in Section 1(h).

SEC. 2. Under regulations prescribed by the
Administrator of General Services, Govern
ment-owned patents shall be made available
and the technological advances covered there
by brought into being in the shortest time
possible through dedication or licensing, either
exclusive or nonexclusive, and shall be listed
in official Government publications or other
wise.

SEC. 3. The Federal Council for Science and
Technology in consultation with the Depart
ment of Justice shall prepare at least annually
a report concerning the effectiveness of this
policy, including recommendations for revis
ion ormodification as necessary in light of the
practices and determinations of the agencies
in the disposition of patent rights under their
contracts. The Federal Council for Science and
Technology shall continue to

(a) develop by mutual consultation and
coordination with the agencies common guide
lines for implementation of this policy, con
sistent with existing statutes, and to provide
overall guidance as to disposition of inventions
and patents in which the Government has any
right or interest; and

(b) acquire data from the Government
agencies on the disposition of patent rights
to inventions resulting from Federally-financed
research and development and on the use
and practice of such inventions to serve as bases
for policy review and development; and

(c) make recommendations for advancing
the use and exploitation of Government-owned
domestic and foreign patents. Each agency
shall record the basis for its actions with re
spect to inventions and appropriate contracts
under this statement.

SEC. 4. Definitions: As used in this policy
statement, the stated terms in singular and
plural are defined as follows for the purposes
hereof:

(a) Government agency-includes any ex
ecutive department, independent commission,
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board, office, agency, administration, author
ity, Government corporation, or other Govern
ment establishment of the executive branch of
the Government of the United States of
America.

(b) States-means the States of the
United States, the District of Columbia, Puerto
Rico, the Virgin Islands, American Samoa,
Guam and the Trust Territory of the Pacific
Islands.

(c) Invention, or Invention or discovery
includes any art, machine, manufacture, de
sign, or composition of matter, or any new and
useful improvement thereof, or any variety of
plant, which is or may be patentable under the
Patent Laws of the United States of America
or any foreign country.

(d) Contractor-means any individual,
partnership, public or private corporation, as-
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sociation, institution, or other entity which is
a party to the contract.

(e) Contract-means any actual or proposed
contract, agreement, grant, or other arrange
ment, or subcontract entered into with
or for the benefit of the Government where a
purpose of the contract is the conduct of ex
perimental, development, or research work.

(f) Made-when used in relation to any
invention or discovery means the conception
or first actual reduction to practice of such
invention in the course of or under the con
tract.

(g) To the point of practical application
means to manufacture in the case of a composi
tion or product, to practice in the case of a
process, or to operate in the case of a machine
and under such conditions as to establish that
the invention is being worked and that its
benefits are reasonably acessible to the public.
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Methodology

The recommendations in this report, though
differing in some instances from those of our
Study Group 6-Pre-Contract Planning, are
based on the work and study performed by
that Group during the study phase of our ef
forts. That Study Group established a special
task subgroup on Patents and Proprietary
Data, with Mr. Leonard Rawiez, Assistant Gen
eral Counsel for Patent Matters, National
Aeronautics and Space Administration, serv
ing as coordinator. The subgroup, in turn, was
further divided into three task forces-Task
Force # 1 on the allocation of rights to in
ventions made in the performance of Govern
ment research and development contracts, Task
Force #2 on private patent rights in Govern
ment procurement, and Task Force #3 on data.

The membership of these task forces was as
follows: '

TASK FORCE #1

James L. Whittaker (Chairman)
Senior Patent Counsel
Radio Corporation of America

William O. Quesenberry
Departmental Patent Director
Office of Naval Research
Department of the Navy

Norman J. Latker
Chief, Patent Branch, BAL
Office of the General Counsel
Department of Health. Education, and Welfare

John C. Green
Research Staff
PTC Research Institute

James E. Denny
Director, Office of Government Inventions and Patents
United States Patent Office

1 The employment shown for each member is as of the date his
task force submitted its report.

R. Tenny Johnson
General Counsel
Civil Aeronautics Board

L. Lee Humphries
Aerospace and Systems Group
North American Rockwell Corp.

Miles F. Ryan
Attorney, Antitrust Division
Department of Justice

Joel Davidow (Alternate)
Attorney, Antitrust Division
Department of Justice

Maurice H. Klitzman
Patents Operations
International Business Machines

O. A. Neumann
Executive Secretary
FeST Committee on Government Patent Policy

TASK FORCE #2

Edward O. Ansell (Chairman)
Corporate Patent Counsel
Aerojet-General Corporation

William J. Stellman
Snite 2200
20 North Wacker Drive
Chicago, Illinois 60606

Joseph E. Rusz
Patents Division
Office of Judge Advocate General
Department of the Air Force

Samuel C. Yeaton
Vice President and Director of Patents
Sperry Gyroscope Company

Maxwell C. Freudenberg
Patent Counsel
Defense Supply Agency

Vito J. DiPietro
Trial Attorney-Patent Section
Department of Justice

Roland A. Anderson
Assistant General Counsel for Patents
Atomic Energy Commission
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John N. Hazelwood
Patent Counsel
The Garrett Corporation
Edwin C. Mulcahy
Assistant General Counsel
Pharmaceutical Manufacturers Association

TASK FORCE #3

Lawrence Glassman (Chairman)
Chief, Patents Opinions Branch
Patent Division
Office of the General Counsel
U.S. Army Materiel Command
Wilson A. Gebhardt
The Bendix Corporation
Derek Lawrence
Patent Counsel
Aircraft Engine Group
General Electric Company
Leo Ross
Patent Liaison
Department of the Navy
Charles Haughey
Patent Attorney
Hughes Aircraft Company
Charles Woodruff
Assistant Chief Counsel
Lockheed Aircraft Corp.
Harold P. Deeley
Patent Attorney
Office of General Counsel
Federal Aviation Administration
Department of Transportation
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Walter J. Jason
Patent Counsel
McDonnell Douglas Corp.

Marvin F. Matthews
Patent Counsel
NASA Manned Spacecraft Center

These task forces studied, met, debated, and
ultimately submitted reports to Study Group
6 with their findings and recommendations.
On the basis of these reports and a two-day
public meeting held in Washington, D.C., on
July 29-30, 1971, at which presentations were
made by representatives of industry, the uni
versity community, Government agencies, pro
fessional societies, and publishing houses,
Study Group 6 prepared and submitted recom
mendations in the patents and data areas to
the Commission as part of its final report.
An oral presentation of these was also made
to the Commission.

After this presentation, the Study Group's
recommendations were further considered by
the Commission at several meetings. Thus our
final conclusions and recommendations emerg
ed. Though we have not adopted certain of the
Study Group's recommendations, to varying
degrees most of their recommendations are in
corporated in ours.
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List of Recommendations

1. Implement the revised Presidential
Statement of Government Patent Policy
promptly and uniformly.

2. Enact legislation to make clear the
authority of all agencies to issue exclusive
licenses under patents held by them.

3. Supplement the Presidential policy by
the adoption of uniform procedures for ap
plication of the rights reserved to the Gov
ernment under the policy.

4. Amend 28 U.S.C. § 1498 to make au
thorization and consent automatic in all cases
except where an agency expressly withholds
its authorization and consent as to a specific
patent.

5. Amend agency regulations and clauses
to provide that all contractual warranties
against patent infringement be provided by
specific contractual language and not by im
plication.

6. Authorize all agencies to settle patent
infringement claims out of available appro
priations prior to the filing of suit.

7. Grant all agencies express statutory
authority to acquire patents, applications for
patents, and licenses or other interests there
under.

8. Give the United States District Courts
concurrent jurisdiction with the Court of
Claims for suits brought pursuant to 28
U.S.C. § 1498 subject to the jurisdictional
amount under the Tucker Act.

9. Amend or repeal statutes limiting

agency flexibility concerning rights in tech
nical data.

10. Undertake, through the Federal Coun
cil for Science and Technology in coordina
tion with the Office of Federal Procurement
Policy, to develop and evaluate the imple
mentation of a statement of Government
policy on rights in technical data supplied
under Government contracts. Give specific
consideration to the relationships between
prime contractors and subcontractors.

11. Authorize agencies to acquire informa
tion and data.

12. Undertake, through the Federal Coun
cil for Science and Technology in coordina
tion with the Office of Federal Procurement
Policy, to develop and evaluate the implemen
tation of a statement of Government policy
on the treatment of data submitted with pro
posals or other related communications.

13. Establish a remedy for the misuse of
information supplied to the Government in
confidence.

14. Amend or repeal statutes limiting
agency flexibility in dealing with the publi
cation of works developed under Govern
ment contracts.

15. Enact legislation giving all agencies
authority to acquire private copyrights or
interests therein.

16. Establish an interagency task force
under the lead of the Office of Federal Pro
curement Policy to develop and evaluate the
implementation of a statement of Govern
ment copyright policy.

-~~
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APPENDIX F

Acronyms

AEC
APA
ASPR
BOB
CFR
DOD
DOT
F.2d
GAO
GPO
GSA
NASA
NASA PR
NASA PRD

OMB
P.L.
R&D
U.S,C.
U.S.P.Q.

Atomic Energy Commission
Administrative Procedure Act
Armed Services Procurement Regulation
Bureau of the Budget
Code of Federal Regulations
Department of Defense
Department of Transportation
Federal Reporter, Second Series
General Accounting Office
Government Printing Office
General Services Administration
National Aeronautics and Space Administration
National Aeronautics and Space Administration Procurement Regulations
National Aeronautics and Space Administration Procurement Regulations

Directive
Office of Management and Budget
Public Law
Research and Development
United States Code
United States Patent Quarterly
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CHAPTER 1

Introduction

This part of our report focuses on the
technical aspects of procurement statutes. Pre
ceding parts discussed and made recommenda
tions dealing essentially with the policy and
substantive aspects of the statutes. This part
proposes recommendations for modernizing
and improving their form, volume, and orga
nization.

The first step in our examination of pro
curement-related statutes involved the prepa
ration of a Preliminary Compilation of Laws
Pertaining to Government Procurement, Octo
ber 1970. This was used during the initial
phase of the Commission Studies. Next, with
the help of a LITE (Legal Information Through
Electronics) search conducted by the Air
Force LITE System and a poll of the procure
ment agencies, the entire United States Code
and the latest Statutes at Large were ex
amined. Approximately 4,000 statutory provi
sions relating to procurement were identified.
Brief digests of these statutes were then
prepared and processed through computer fa
cilities of the Air Force Systems Com
mand to produce a Table and Digest of
Procurement-Related Laws, June 1971, and a
Key-Word-In-Context Preliminary Index-Digest
of Procurement-Related. Laws, July 1971. The
most important of these provisions were then
broken down into some 70 categories for fur
ther review and analysis!

Based on our examination, several general
observations are relevant. The existing pro
curement-related statutes take many forms.

1 Copies of our Preliminary Compilation. Table and Dige8t, and
Index Digest of the Procurement_Related Laws are being filed with
this report. Arrangements have been made with the Aeronautical
Systems Division, Air Force Systems Command, Wl'i~ht-Patterson

Air Force Base, to retain the computer tapes indefinitely for use by
the congressional committees and executive agencies in acting upon
the statutory revisions recommended in this report.

Some are permanent (such as the Federal
Property and Administrative Services Act)
and some are temporary (such as annual au
thorization and appropriation acts). Many ex
pressly refer to procurement by itself; some
to procurement and other functions; and
others to broad programs, controls, or proce
dures affecting or affected by procurement.
Some of the statutes apply to all or most Fed
eral agencies and programs; others apply to
one or only a few agencies or programs.

In one way or another procurement is af
fected or controlled by statutory provisions re
lating to:

Organization and charter acts
Program and project budgeting, authoriza
tions, and appropriations
Contract and fund accountability and con
trols
Award and selection procedures
Contract types
Contract pricing, costs, and profits
Contract administration
Contract remedies
Social and economic goals
Conflicts of interest and contract integrity
Procurement regulations
National emergencies.

Our studies disclosed numerous problems in
the procurement statutes. Some of the prob
lems are substantive, while others are es
sentially technical and result from the great
number and complexity of statutes, overlaps and
duplication, ambiguities, conflicts, inconsisten
cies, and obsolescences as well as the uncoordi
nated distribution and organization of statutes.

To a large extent, these problems can be
traced to the piecemeal evolution of procure
ment statutes, sporadic efforts to deal with
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specific and sometimes narrow procurement
problems, and inadequate attention to the ne
cessity for eliminating old statutes when new
ones are enacted. For example, notwithstand
ing the general authority to negotiate con
tracts granted by the basic procurement acts,
numerous special statutes provide the same au
thority for particular agencies or programs.
Architect-engineer services are governed by a
number of general and special statutes which
conflict in fee limitations and solicitation re
quirements. One statute still on the books pro
scribes the procurement of ailanthus trees;
another statute prohibits the reimbursement
of Federal income taxes under AEC contracts.

Some 80 separate statutory provisions, with
differences in wording and substance, govern
access to the records of contractors and grant
ees. More than 110 different statutory provi
sions relate to experts and consultants; 90 of
them are repeated every year in appropriation
acts. The Davis-Bacon Act refers to advertised
contracts and the Walsh-Healey Act to invita
tions for bids, and provisions were incorpo
rated thereafter in the Davis-Bacon Act and
the basic procurement acts to make it clear
that negotiated as well as formally advertised
contracts are covered.

Although the United States Code has a spe
cific title 41 for "Public Contracts," many pro
curement laws are intermingled throughout
the Code with statutes relating to programs
and organic acts of many agencies. The net
result is disorganization and disorientation.

The Commission's charter provided, among
other things, for recommendations to modern
ize the procurement statutes and to identify
"gaps, omissions, and inconsistencies." We
have responded to this mandate (1) by ex
amining the substantive and technical aspects
of existing procurement and procurement
related statutes and (2) by making appropriate
recommendations for changes.

Chapter 2 discusses the need for reorganiza
tion of the general procurement statutes under
a single title of the United States Code. Chapter
3 examines the consolidation of several groups
of related statutes. Chapter 4 identifies stat-
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utes limited to one or a few agencies which
can affect efforts to develop and obtain greater
Government-wide consistency in procurement
policies. Chapter 5 covers statutes which ap
pear to be redundant to the basic procurement
acts or other provisions. Chapter 6 lists stat
utes mainly identified by the procurement
agencies as obsolete and no longer required for
their procurement operations. For the conve
nience of Congress and others, Chapter 7 lists
all of the recommendations made in this report
which call for legislative action for implemen
tation or where legislative action would be
expedient or otherwise preferable to action by
the executive agencies.

The recommendations in this part are de
signed to supplement and accommodate the
policy and substantive recommendations in
other parts of this report. Thus, in recommend
ing codification of the procurement statutes,
we intend that the provisions to be included in
a codification conform to those recommended
elsewhere in this report, such as provisions to
consolidate the Armed Services Procurement
Act and the Federal Property and Administra
tive Services Act and to establish an Office of
Federal Procurement Policy.

To provide background for our recommenda
tions, an appendix to this part briefly describes
the constitutional, common law, statutory, and
regulatory framework in which Government
procurement is conducted. The purpose is to
convey a general sense of the legal environ
ment, structure, and forces affecting the pro
curement process.

Additional information concerning the pro
curement statutes is presented in the final re
port of the Statutory Studies Group, March
1972. This sets forth the manner in which the
study was conducted, analyzes the procure
ment statutes in detail, and makes specific sug
gestions including alternatives for dealing
with many of the statutory problems identi
fied. The details in the final report of the Stat
utory Studies Group should also prove useful
in the program for revising the statutes which
we recommend in Chapter 2.

i.~·~'
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CHAPTER 2

Codification-A Consolidated Procurement
Title in the United States Code

Recommendation 1. Establish a program
for developing the technical and formal
changes needed to organize and consolidate
the procurement statutes to the extent appro
priate in Title 41, Public Contracts, of the
United States Code.

Congress establishes fundamental procure
ment policies through legislation and influ
ences the development of procurement policies
in agency regulations and procedures through
less formal actions ranging from committee re
ports and investigations to individual inquiries
and recommendations often based on constit
uent complaints or suggestions. These actions
may shape Government-wide policies or they
may affect only specified agencies or programs.
The development of procurement policies is
also affected by actions of the General Ac
counting Office (GAO) which serves as an arm
of Congress in overseeing executive branch ac
tivities.

Many of the 4,000 statutory provisions re
lating to procurement are scattered through
out the United States Code together with
nonprocurement laws. This uncoordinated dis
tribution of the procurement statutes is
detrimental to good procurement. It signifi
cantly impedes economy, efficiency, and
effectiveness in the application of the statutes
by the executive agencies, industry, and the
courts; detracts from congressional and execu
tive control over the procurement process; and
frustrates a unified approach to the considera
tion of statutory changes.

The solution to this problem is the establish
ment of a program for developing the technical

and formal changes needed to consolidate the
procurement statutes to the extent appropriate
in Title 41, Public Contracts, of the United
States Code. Such a program might be con
ducted by the congressional Committees on
Government Operations in coordination with
the House Committee on the Judiciary. As an
alternative, preliminary responsibility for the
analytical studies and drafting required could
be assigned to the Office of Federal Procure
ment Policy. The program could be accom
plished in part by recodification action of the
House Committee on the Judiciary, but in the
main will require new legislation conforming
to and incorporating the substantive changes
in the statutes recommended in other parts of
this report; for example, the recommendation
for consolidation of the Armed Services Pro
curement Act (ASPA) and title III of the
Federal Property and Administrative Services
Act (FPASA).

Advantages of Consolidation

Apart from saving words, space, and print
ing costs-no mean achievement per se--eon
solidation would make it easier and quicker to
find the law. Instead of saying the same thing
five times for five agencies, consolidation pro
vides a single statement for all and, in the
process, offers an opportunity to resolve any
differences and to include other agencies. Con
solidation would reduce the possibility of er
ror, save the time of contract administrators
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and lawyers in and out of the Government,
expedite the training and qualification of new
employees, and promote common understand
ing and uniform interpretation and admin
istration of the law.' This translates into
cumulatively large savings in manpower, time,
and costs for both the Government and its con
tractors. Consolidation also would facilitate the
development of the Government-wide procure
ment regulatory system recommended in Part
A, Chapter 4, of our report.

In addition, consolidation would provide
greater assurance that when a statute is to be
changed, all related laws will be identified and
conformed. Correcting existing laws to con
form to new legislation can be a formidable
problem. Although Congress recognized that
the FPASA affected or superseded many other
laws, the task of identifying them in advance
would have delayed its enactment. Nearly two
years of research by the General Services Ad
ministration (GSA) was required to develop
legislation to clean up the inconsistencies and
overlaps.

While not immediate and dramatic, long
term cumulative benefits will be achieved by
eliminating obsolete, duplicate, and incon
sistent provisions; reducing the volume of
statutes; and bringing procurement statutes to
gether in one place in an orderly and logical
arrangement. Better visibility and understand
ing of the statutes will lead to better control of
procurement by Congress, better administra
tion by the agencies, and better performance
by contractors. Minimizing controversy and
misunderstanding about the statutes also
should promote better relations among Con
gress, Government agencies, and industry.

Inertia and Resistance to Change

We recognize that no matter how rough and
jerry-built current statutes may be, present
practitioners and users have learned to live
with them. Many can cite statutes by chapter
and verse and may not relish relearning a
whole new script. Also, there is always the
possibility that something significant will be

1 See Report of California Code Commission, 1947-1948, app. G. p.
28.
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lost in the process. Consolidation of the pro
curement statutes also means more work for
a busy Congress, and it will raise numerous
questions of congressional committee jurisdic
tion. It is therefore not lightly recommended
just to be logically neat but only because, in
our judgment, the clear practical benefits out
weigh the transitional effort and travail.

We have not attempted to recommend what
should be consolidated-or how it should be
accomplished. The following discussion, how
ever, suggests approaches to consolidation and
offers an outline for a consolidated procure
ment statute.

United States Code, Title 41,
Public Contracts

Title 41 of the United States Code now
contains many general procurement laws, in
cluding the early general law requiring ad
vertising, Revised Statute § 3709; the Buy
American Act; a prohibition against contracts
in excess of appropriations; the Assignment
of Claims Act; the officials-not-to-benefit pro
hibition; the Walsh-Healey Act; blind-made
products provisions; the Subcontractor Anti
Kickback Act; the Contract Settlement Act;
title III of the Federal Property and Admin
istrative Services Act; the Wunderlich Act;
and Service Contract Labor Standards.

Title 41 itself is not "official" law but is
prima facie evidence of the law,' and for all
practical purposes it serves, so far as it goes,
the need for a compendium of the procurement
laws. Accordingly, the necessary framework
and a good start for bringing all the procure
ment laws together in one place already exists.
The problem therefore reduces itself to deter
mining which of the procurement laws, now
found in the other 48 titles of the United States
Code, should be included in title 41.

This can be done in two ways. If the law is
now in one of the unofficial titles of the Code
(for example, the Miller Act, 40 U.S.C. § 270a),
it can be moved to title 41 by recodification
action of the House Committee on the J udici
ary.' In this way, 41 U.S.C. §§ 201-205 were

21 U.S.C. § 204 (1970).
~ 1 U.S.C. § 202 (1970).

-'~r
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recodified by committee action as 40 U.S.C.
§§ 471-475. However, United States Code titles
1,3,4,5,6,9,10, 13, 14, 17, 18, 23, 28, 32, 35,
37, 38, 39, and 44 are official law. If a procure
ment provision is in one of these titles (for ex
ample, the experts and consultants statute) 4

legislation will be required to move that pro
visiou to title 41. Obviously, it would be easier
to consolidate the unofficial Code sections than
the official sections of the Code. This may not
be a significant factor since in most cases
substantive changes would be necessary in con
junction with any consolidation and recodifi
cation.

Procurement-Related Laws

Our selection of "procurement-related" laws
was empirical. Nearly all the statutes are
procurement-related in the sense that they gen
erate needs for procurement, establish the pro
cedures for procurement, or provide the overall
organizational framework, staffing, and fund
ing controls for all Government operations.
However, to give practical scope to "procure
ment-related," selection was limited to laws
which had direct application to procurement
or imposed general limitations or requirements
relevant to recognized problems and difficulties
in procurement.

On this basis, a judgment was made not to
include such statutes as agency organic acts
which are basic to procurement ouly in the
sense that agencies must buy strictly in fur
therance of their own missions (for example,
the Department of Health, Education, and
Welfare cannot buy tanks for the Army). On
the other hand, the statute authorizing agen
cies to subpoena witnesses was included on the
basis that, although applicable to all kinds of
agency claims and proceedings, it is particu
larly pertinent to the handling of contract
claims aud appeals.

Criteria for Codification

From a strictly procurement point of view,
it would be desirable to have all the procure-

45 U.S.C. § 8109 (1970).
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ment-related laws in one place. But this is
neither fair nor practical. The average con
tract administrator or lawyer rarely needs to
consult more than a central core of general
procurement statutes plus those that may be
of special application to his own agency or
program. Professors Nash and Cibinic cite
only 200 statutes in their comprehensive case
book, Federal Procurement Law.' And our
Preliminary Compilation of Laws Pertaining
to Government Procurement, containing 450
Code sections, was found generally adequate
for the purpose of our statutory studies.

Moreover, putting 4,000 laws or sections in
one volume would make it most unwieldy and
the most significant general procurement stat
utes would be lost in a multiplicity of statutes
of minor scope and importance. This would
frustrate the prime objective of making it
easier to find the law.

Finally, the convenience of other interests
must be considered. Some statutes have many
aspects and their location should take into ac
count the primary need of different classes of
users. The Davis-Bacon Act, for example,
could with equal justice be allotted to United
States Code Title 29, Labor; Title 41, Public
Contracts; or Title 40, Public Works.

Iu the last analysis the test as to codification
must be a pragmatic one-the greatest good
for the greatest number; where will the law be
found most readily by the most people with
the most need? This accords with ancient and
modern prescription:

The matter of a code ought, therefore, to be
disposed in the most natural order. But what
is the most natural order? It is the order
according to which the law will be most
easily consulted-in which the text which
applies to a given case would be easily found
and its true meaning understood. The best
method is that which gives the greatest fa
cility in finding what is sought.'

The draftsman should carefully select the
subjects to be covered and arrange them so
that they can be found, understood, and re
ferred to with the least effort. Finally the
draftsman should consider not only who and

6 Nash and Cibinic, Federal Procurement Law, 2d ed., 1969.
«Jeremy Bentham Works, ViC1IJ of a Complete Code of LO/Ws, 1962,

n. 161 ; see also, p. 193.



172

how many will use a provision, but how of
ten they will use it.'

Discussions with statutory experts 8 gener
ally confirm that apart from the logic of the
United States Code titles themselves and the
patterns reflected by the treatment of statutes
in the existing Code, there are no established
formal criteria for the handling of close ques
tions as to where multifaceted statutes should
be placed or when they should be broken down
under several titles. Likewise, there are no
established criteria with respect to whether
statutes which have expired by their own
terms should be eliminated or retained because
of the possibility of pending claims or pro
ceedings. It appears that the judgment iii each
case is to a great extent ad hoc, subjective, and
practical-what will do the most good.

Working Rules

From the foregoing, the following corollaries
or working rules have been developed for pos
sible consideration in any follow-on program
for recodification and consolidation of the pro
curement laws:

• General provisions relevant to other Gov
ernment operations as well as procurement
should not be considered for recodification
except where predominantly applicable to
procurement. Thus 5 U.S.C. § 304, providing
for subpoenas in connection with all admin
istrative claims, including contract claims,
probably should not be recodified. On the
other hand, 5 U.S.C. § 3109, providing for
employment of experts and consultants by
contract, should be recodified in title 41 be
cause its use for contracts would seem to
overshadow its use for direct hire. Obviously,
this is a matter of subjective judgment.

• Provisions which specifically refer to con
tracts, procurement, etc., should be recodi
fied in title 41 except as indicated below.

• Provisions limited to a specific agency or
program should not be recodified in title 41.

1 Dickerson, The Fundamentala of Legal Drafting, 1965, p, 56.
8 These included members of a Statutory Advisory Panel established

by the Commission and a member of the editorial staffaf the West
Publishing Co., which publishes the United Statee Code.
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This is on the basis that the particular
should control the general, that only people
working with the agency or program will
generally need to use them, and that they
will make title 41 harder to use if codified
there. However some of these provisions
might be candidates for extension to other
agencies and, in such event, would be appro
priate for inclusion in title 41.

• Provisions which expressly refer to con
tracting or procurement but are so bound
by wording and context to other provisions
of a general statute of broad scope that they
cannot be readily severed and understood
except in juxtaposition with the other pro
visions of the statute, should not be recodi
fied. However, in such cases, consideration
should be given to the possibility of excising
such provisions and making other changes,
including cross-references, to qualify them
for inclusion in title 41.

Specific Examples

In accordance with the foregoing criteria,
the following general statutes could be consid
ered for transfer to title 41.

Davis-Bacon Act, 40 U.S.C. §§ 276a-276a-7
Contract Work Hours and Safety Standards

Act, 40 U.S.C. §§ 327-333
29 U.S.C. § 206(e), the section of the Fair

Labor Standards Act which establishes
minimum wages for workers on Covern
ment service contracts not governed by
the Service Contract Act and which con
tains special provisions respecting Govern
ment linen supply contracts.

Miller Act, 40 U.S.C. §§ 270a-f
42 U.S.C. §§ 1891-1893. These provisions

authorize the use of grants for research
and development with nonprofit organiza
tions whenever an agency is authorized to
enter into contracts for that purpose. It
also authorizes the transfer of title to
equipment purchased by such institutions
under either grants or contracts.

15 U.S.C. §§ 637(a), (d), (e), and 644 pro
viding for placing of contracts with SBA
to be subcontracted to small business con-
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cerns, development by DOD and GSA of
smalI business contracting and subcon
tracting programs, publication of proposed
procurements in the Commerce Business
Daily, and smalI business set-aside pro
grams

5 U.S.C. § 3109 which authorizes contracts
with experts and consultants

50 U.S.C. §§ 1431-1435 which are the extra
ordinary relief provisions of Pub. L. 85-804

40 U.S.C. § 276c which is the payroll report
ing provision of the Copeland Anti-Kick
back Act.

These particular provisions are singled out
here only because they are obvious examples of
the types of provisions that could be consoli
dated in title 41. They are by no means exclu
sive. The exact parameters of the task will
depend on the extent to which other legislation
along the lines that we have recommended in
this report is enacted. Many of our other recom
mendations, if folIowed, would serve as the
building blocks for the consolidation of the pro
curement laws in title 41.

Outline of a Consolidated
Procurement Statute

The possible ways for formulating a consoli
dated procurement statute are probably infi
nite. A schematic approach, with examples of
the types of provisions appropriate for each
section, is shown in the folIowing outline.
Existing and proposed statutory provisions are
identified for descriptive purposes only.

CONSOLIDATED PROCUREMENT
LAW SCHEMATIC

Organizational Structure

Interagency Boards and Authorities

Office of Federal Procurement Policy (pro
posed)
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Cost Accounting Standards Board, 50 U.S.C.
App. § 2168

Renegotiation Board, 50 U.S.C. App.
§§ 1211-33

Basic Authority for All Agencies

Employ experts and consultants, 5 U.S.C.
§ 3109

Employ architects and engineers, 10 U.S.C.
§ 4540

Acquire patents, data, and copyrights, 10
U.S.C. § 2386, etc.

Grant rights in patents, data, .and copyrights
(proposed)

Provide Government property and facilities,
for example, title IV, Pub. L. 92-204

Provide R&D facilities, 10 U.S.C. § 2353
Transfer R&D equipment to nonprofits, 42

U.S.C. § 1892
SelI facilities to contractor in possession

(proposed)
Contract for basic and applied research, 10

U.S.C. § 2358
Contract for research and development for

5 years, 10 U.S.C. § 2352
Contract for services for 5 years, 10 U.S.C.

§ 2306(g)
Enter into grants in lieu of R&D contracts,

42 U.S.C. § 1891
Make advance payments, 10 U.S.C. § 2307
Formalize informal agreements, Pub. L. 85

804
Gifts, 50 U.S.C. § 1151

Regulations

Regulatory system (proposed)
Authority of agency heads generally, 5

U.S.C. § 301
Authority of DOD, 10 U.S.C. § 2202

Personnel

Interagency delegations and transfers, 10
U.S.C. § 2308
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Program Authorizations and Appropriations

Authorizations

Authorizations required before appropria
tions for DOD vessels, missiles, aircraft,
NASA programs, AEC programs, Pub. L.
86-149, § 412(f) as amended, 10 U.S.C.
§ 133 note, architect-engineer advance
planning appropriation authorized, 31
U.S.C. § 723

Multiyear authorization (proposed)

Appropriations

Annual appropriations to be applied to ex
penses of year, 31 U.S.C. § 712a

No contract in excess or advance of appro
priations unless authorized expressly, 31
U.S.C. § 627, 665(a), 41 U.S.C. § 11

Express appropriations required for build
ings, 41 U.S.C. § 12

Express appropriations required for autos
and aircraft, 31 U.S.C. § 638a

Full building contract authorization if
partly funded, 40 U.S.C. § 261

No-year funds for military equipment, pub
lic works, R&D, and missiles, 31 U.S.C.
§ 649c

No-year funds for public works, 31 U.S.C.
§ 682

Multiyear funds or contract authority for
supplies, services, leases, 10 year utilities,
40 U.S.C. § 481(a) (3),5 year service con
tracts, 10 U.S.C. § 2306(g)

One-year contracts crossing fiscal years for
DOD equipment and facilities, mainte
nance and repair, Pub. L. 91-668, § 807 (f),
DOD leases, Pub. L. 91-668, § 807 (j),
Army fuel, 31 U.S.C. § 668, metered ser
vices, 31 U.S.C. §668a, NASA equipment
and facilities, repair and maintenance,
Pub. L. 91-699

Appropriation Controls

Recording of obligations, 31 U.S.C. § 200
(a) (1), (3), (4)

Apportionment of appropriations, 31 U.S.C.
§ 665(c)

Interdepartmental orders as obligations, 31
U.S.C. § 686

"
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Transfer of appropriations for obligation,
10 U.S.C. § 2309

Transfer of appropriations for interdepart
mental orders, 31 U.S.C. § 686(b)

Supply, Stock, and Industrial Funds

Industrial funds (proposed)
GSA funds, 40 U.S.C. §§ 756,757
Navalprocurementfund,Pub. L. 87-651
Naval stock fund, 31 U.S.C. § 644

Procurement Sources

In-house performance vs. contracting-out
policy (numerous specific statutes)

Interdepartmental procurement and orders,
31 U.S.C. § 686

Debarring Pinkerton-type agencies, 5 U.S.C.
§ 3108

Contracting Procedures and Elements

A ward and Selection Procedures

Policy on formal advertising, competitive
procedures and sole-source negotiation, 10
U.S.C. § 2304,41 U.S.C. § 252

Formal advertising procedures, 10 U.S.C.
§ 2305,41 U.S.C. § 253

Competitive negotiation procedures; de
termination and findings; solicitations;
discussions within competitive range; eval
uation factors-order and sources (pro
posed)

Small purchases (proposed)
Publication in Commerce Business Daily,

15 U.S.C. § 637(e)
Multiyear contracts (proposed)

Contract Types

Determination and findings for cost-type con
tracts, 10 U.S.C. § 2306(c)



other statutory Considerations

Prohibition of cost-plus-a-percentage-of
cost contracts, 10 U.S.C. § 2306(a)

Cost-plus-incentive-fee contracts required
for foreign aid, 22 U.S.C. § 2351(b) (8)

Contract Administration

Advance and progress payments, 31 U.S.C.
§ 529

Assignment of contracts, 31 U.S.C. § 203, 41
U.S.C. § 15

Notice of subcontracts, 10 U.S.C. § 2306(e)
Access to records-agency and GAO, 10

U.S.C. §§ 2306(f), 2313
Remission of liquidated damages, 10 U.S.C.

§ 2312
Contract Settlement Act, 41 U.S.C. §§ 101

125
R&D vouchers, DOD, 10 U.S.C. § 2355
Adjustments for mistakes in bids, Pub. L.

85-804
Settling patent claims (proposed)
Settling breach of contract claims (proposed)

Cost, Fee, Profit, Price Limitations

Fees for R&D, architect-engineer, cost-plus
a-fixed-fee contracts, 10 U.S.C. § 2306(d)

Uniform cost accounting standards, Pub. L.
91-379, § 719

Independent research and development, bid
and proposal costs, Pub. L. 91-441, § 203

Research cost sharing, Pub. L. 92-78, § 504
Advertising costs, DOD, Pub. L. 91-668,

§ 834
Cost or pricing data, 10 U.S.C. § 2306(f)
Profit policy (proposed)
Renegotiation, 50 U.S.C. App. § 1211
Vinson-Trammell Act, 10 U.S.C. § 2382
Advertising rules, 44 U.S.C. §§3702, 3703

Contract Financing and Payments

Assignment of claims, 31 U.S.C. § 203, 41
U.S.C. § 15

Advance payments, 31 U.S.C. § 529, 10
U.S.C. § 2307

Guaranteed loans, 50 U.S.C. App. § 2091
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Bonds

Miller Act-mandatory bonds, 40 U.S.C.
§ 270a, waiver for cost-type contracts, 40
U.S.C. § 270e

Miller Act-discretionary bonds, 40 U.S.C.
§ 270a(c)

Bid bonds-authorized, 10 U.S.C. § 2381
Bid bonds-mandatory for printing, 44

U.S.C. § 511

Government Property

Authority to provide facilities-appropria
tion acts, e.g., title IV, Pub. L. 92-204

Authority to provide R&D facilities, 10
U.S.C. § 2353

Sale to contractor in possession (proposed)
National industrial reserve, 50 U.S.C. § 451
Wind tunnels, 50 U.S.C. § 512

Nuclear and Extrahazardous Risks

R&D indemnification authority, 10 U.S.C.
§ 2354

Authority under Pub. L. 85-804
Catastrophic accidents (proposed)

Patents, Data, and Copyrights

Patents: acquiring rights privately de
veloped, 10 U.S.C. § 2386; authorization
and consent, 28 U.S.C. § 1498; settle pa
tent claims data, mandatory requirement,
22 U.S.C. § 2356; settle data infringe
ment claims (proposed)

Subcontracts

Notification of subcontracts, 10 U.S.C.
§2306(e)

Subcontractor Anti-Kickback Act, 41 U.S.C.
§ 51

Cost or pricing data requirements, 10 U.S.C.
§ 2306(f)
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Labor

Davis-Bacon Act, 40 U.S.C. § 276a
Contract Work Hours Safety and Standards

Act, 40 U.S.C. § 327
Walsh-Healey Public Contracts Act, 41 U.S.C.

§35
Service Contract Act, 41 U.S.C. § 351
Copeland Anti-Kickback Act, 18 U.S.C.

§ 874, 40 U.S.C. § 276c
Convict Labor Act, 18 U.S.C. § 436
Fair Labor Standards Act, 29 U.S.C. § 201
Occupational Safety and Health Act, 29

U.S.C. § 651

National Policies Implemented Through
Government Procurement

Small business, 15 U.S.C. § 631, 10 U.S.C.
§ 2301, 41 U.S.C. § 252(b)

Buy American, 41 U.S.C. § 10a-d; Berry
Amendment, Appropriation Act, Pub. L.
92-204, § 724, 85 Stat. 716

U.S. flag vessel preference, 46 U.S.C.
§ 1241 (b); 10 U.S.C. § 2631

Environmental control, 42 U.S.C. § 1857f
Disadvantaged contractors, SBA, § 8a, 15

U.S.C. § 637(a)
Distressed labor surplus areas-no price dif

ferential, 42 U.S.C. § 2641
Geographical distribution of contracts, 49

U.S.C. § 1638
Blind-made products, 41 U.S.C. §§ 46-48
Prison industries, 18 U.S.C. § 4124

Remedies

Bid and award protests (proposed)
Wunderlich Act, 41 U.S.C. § 321
Subpoena power (proposed)
Jurisdiction of Court of Claims and District

Courts, 28 U.S.C. §§ 1491, 1331
Jurisdiction of agencies (proposed)
Small claims appeal boards (proposed)

Specific Contracts

Construction

Special provisions in ASPA, FPASA, 10
U.S.C. § 2304(c), 41 U.S.C. § 252(e)

Part J

Research and Development

Cost sharing (proposed)
Five-year term authority, 10 U.S.C. § 2352
R&D facilities, 10 U.S.C. § 2353
Granting title to equipment, 42 U.S.C.

§ 1892
R&D contract vouchers, DOD, 10 U.S.C.

§ 2355
R&D delegation of authority, 10 U.S.C.

§ 2356
Grants in lieu of contracts, 42 U.S.C. § 1891

Architect-Engineer Services

Authority to hire, 10 U.S.C. § 4540
Fees, 10 U.S.C. § 4540

Experts and Consultants

5 U.S.C. § 3109

Utilities

Ten-year contracts authorized, 40 U.S.C.
§ 481(a) (3)

Fire protection, 42 U.S.C. § 1856a

Small Purchases

10 U.S.C. § 2304(a) (3); 41 U.S.C. § 252(c)
(3)

Thresholds for application of specific acts
(proposed)

Major Systems

Military aircraft, 10 U.S.C. §§ 2271-9
Vessel construction, 10 U.S.C. §§ 7291-7308

Commercial Products

Cost or pricing data exemption, 10 U.S.C.
§ 2306(f)
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Emergency and Mobilization

Mandatory orders, 10 U.S.C. §§ 4501, 9501;
50 U.S.C. App, § 468; 50 U.S.C. App.
§ 2071

Plant seizures, 10 U.S.C. §§ 4501, 9501; 50
U.S.C. § 468

Transportation facilities seizures, 10 U.S.C.
§§ 4742, 9742

Material priorities, 50 U.S.C. App. § 2071
Suspension of procurement laws, Pub. L. 85

804
Extraordinary contractual authority, Pub. L.

85-804
Contract Settlement Act, 41 U.S.C. § 101
Strategic and critical materials, 50 U.S.C.

§ 98

Contract Integrity, Standards of Conduct

Contingent fees, 10 U.S.C. § 2306(f), 41
U.S.C. § 254(a)

Anti-gratuities, 10 U.S.C. § 2207
Officials not to benefit, 41 U.S.C. § 22; 18

U.S.C. § 431
Anti-kickback (subcontracts), 41 U.S.C. § 51
Anti-trust; report of violations, 10 U.S.C.

§ 2305 (d); certification on road contracts,
23 U.S.C. § 112(d); collusive bidding,
Maritime Administration contracts, 46
U.S.C. § 1224

Employees of NASA/DOD and contractors
annual reporting, 50 U.S.C. § 1436, 42
U.S.C. § 2462

Contractor employment of Navy and Marine
Corps officers, 37 U.S.C. § 801(a)

Contracting with government employees, 33
U.S.C. § 725

Miscellaneous

Extraordinary contractual authority, Pub. L.
85-804
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No container specifications, 10 U.S.C.
§ 2304(h)

Taxes; exemption from firearm and excise
tax, 10 U.S.C. § 2385, 14 U.S.C. § 655, 26
U.S.C. § 4182(b)

Congressional surveillance; reports to Con
gress; military R&D contracts, 10 U.S.C.
§ 2357

Congressional advance notice for military ad
vance planning over $150,000, 31 U.S.C.
§ 723a

Wind tunnel transfers to educational insti
tutions, 50 U.S.C. § 512

Recodification Without Legislation

Recodification of most statutes would involve
remedial legislation. However, a number of
statutes could be recodified without legislation.
For example, 41 U.S.C. § 254a relates to nego
tiated overhead rates for institutions. It was
not enacted as part of the original FPASA
and is applicable to DOD, NASA, and the
Coast Guard as well as the nondefense agen
cies. Nevertheless, it was put in chapter 4 of
title 41 of the United States Code covering the
FPASA provisions, including 41 U.S.C. § 252
(a) which states that the chapter does not ap
ply to DOD, NASA, and the Coast Guard. The
present arrangement gives the misleading im
pression that the section does not govern DOD,
NASA, and the Coast Guard. The House Com
mittee on the JUdiciary could take the neces
sary corrective action since it is responsible
for editorial management of the United States
Code.'

Similarly, 41 U.S.C. § 256a, providing for
remission of liquidated damages, is misplaced
under chapter 4 since it was specifically en
acted in lieu of § 256 for the purpose of plac
ing it outside the scope of FPASA and thereby
making it applicable to agencies exempt from
FPASA. See note to 41 U.S.C. § 256a.

9 See 1 U.s.C. § 201 et seq.
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CHAPTER 3

Consolidation of Specific Statutes

In Chapter 2, we considered the total uni
verse of procurement-related laws, now scat
tered throughout the United States Code, and
recommended a program for codifying the pro
curement statutes to the extent appropriate in
one title of the Code. Here we identify specific
constellations of related statutes, such as the
labor laws, which could be condensed, simpli
fied, and harmonized by consolidation. The
following discussion deals in detail with this
problem.

LABOR LAWS

A number of statutes govern the working
conditions and pay of employees of Govern
ment contractors. These include the Davis
Bacon Act,' the Contract Work Hours and
Safety Standards Act (CWHSSA),' the Cope
land Anti-Kickback Act,' the Walsh-Healey
Act,' the Service Contract Act,' the Fair Labor
Standards Act in part," the Occupational Safety
and Health Act of 1970 in part,' and the Con
vict Labor Act." These laws contain many
complicated, ambiguous, overlapping, and incon
sistent provisions, and responsibility for ad
ministration of these acts is fragmented among
different agencies.' As a result they are in-

140 U.S.C. §§ 276a-276a-5 (1970).
240 U.S.C. §§ 327-333 (1970).
318 U.S.C. § 874 and 40 U.S.C. § 276e (1970).
441 U.S.C. §§ 35-45 (1970).
s 41 U.S.C. §§ 351-357 (1970).
e 29 U.S.C. § 206(e) (1970).
~ The Occupational Safety and Health Act of 1970 is codified at 5

U.S.C. §§ 5108, 5814, 5815, 7902: 15 U.S.C. § 633; 18 U.S.C. § 1114;
29 U.S.C. §§ 553, 651-678; 42 U.S.C. § 3142-1; 49 U.S.C. § 1421
(1970).

lI18 U.S.C. § 43-6 (1970).
9 See, for example, Crowley, A Comparative AnalY8i8 of the Service

Contract Act of 1.965, 4 Pub. Contract LJ. 25-79 (Apr. 1971).

herently costly and inefficient because of the
unnecessary time expended by Government
administrators, contractors, and subcontractors
in understanding and complying with the com
plex details.

In some cases (for example, CWHSSA,
Walsh-Healey Act, Service Contract Act), the
Secretary of Labor has been given broad dis
cretionary powers to make rules and regula
tions allowing reasonable variances, tolerances,
and exemptions," and he has used this author
ity to resolve some of these gaps and incon
sistencies." However, the resolution of some
inconsistencies at the administrative level does
not accomplish the basic need to simplify this
complex maze of statutes. Instead, it adds an
other layer of detail which must be dealt with.

A complete renovation of these laws would
be helpful. Their substantive provisions could
be combined in a single act which would take
into account any necessary variations but
which could provide consistent treatment of
similar matters. The following paragraphs
identify some of the existing differences in the
labor statutes.

Geographic Coverage

The Davis-Bacon Act covers the States and
the District of Columbia. The Service Con-

to 40 U.S.C. § 331, 41 U.S.C. § 40, and 41 u.s.c. § 353 (1970). See
also Reorganization Plan No. 14 of 1950, 5 U.S.C. App. (1970) at p.
534,

11 For example, the CWHSSA, which covers eertedn aspects of both
construction and service contracts, contains no exclusion fOt"
contracts under specific dollar amounts -as do the Davis-Bacon and
Service Contract acts. By regulation, the Secretary of Labor has
excluded construction contracts under $2,000 and service contracts
under $2,500 to bring the CWHSSA in line with the other two acts.
29 OFR 5.14(b) (8) and (4).
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tract and Fair Labor Standards acts extend
to possessions and territories. However, the
CWHSSA, Copeland Anti-Kickback, and Walsh
Healey acts have no express geographic pro
visions.

Applicability

CONTRACTS OF UNITED STATES AGENCIES,
DEPARTMENTS, INSTRUMENTALITIES, ETC.

The Walsh-Healey Act expressly applies to
independent establishments, executive depart
ments, United States instrumentalities, and
corporations wholly owned by the United
States," while the Davis-Bacon Act applies
to contracts to which the United States is a
party." Other acts also use still different pro
visions to designate which agency contracts
are covered.>

The Davis-Bacon, Walsh-Healey, CWHSSA,
and Service Contracts acts apply specifically
to District of Columbia contracts," but the
Copeland Anti-Kickback Act, Convict Labor
Act, and the applicable portion of the Fair
Labor Standards Act do not mention the Dis
trict of Columbia.

FEDERAL LOANS AND GRANTS

The Copeland Act by its own terms applies
to grants and loans. The Davis-Bacon Act
does not do so by its own terms. However,
many grant statutes incorporate Davis-Bacon
requirements by reference.

PUBLIC WORKS

See Part E for discussion of application of
the Davis-Bacon and Copeland acts to public
works.

12 41 U.S.C. § 35 (1970).
13 40 U.S.C. § 2768(8) (1970).
14 For example, the CWHSSA at 40 U.S.O; § 329(8) (1970), the

Service Contract Act at 41 U.S.C. § 351(a) (1970), the Copeland
Anti~Kickback Act at 18 U.S.C. § 874 (1970), and the Convict Labor
Act at 18 U.S.C. § 436 (1970).

15 40 U.S.C. § 276(a) (1970), 41 U.S.C. §, 35 (1970), 40 U.S.C.
§ 329(a) (1970), and 41 U.S.C. ~ 351(a) (1970).

/

Part J

FORMALLY ADVERTISED AND
NEGOTIATED CONTRACTS

The language of the Davis-Bacon Act states
that it applies to "advertised specifications"; 16

by addendum, however, its coverage is ex
tended to negotiated contracts." The FPASA
and the ASPA redundantly make the Davis
Bacon and Walsh-B:ealY acts applicable to ne
gotiated contracts." The Walsh-Healey Act
states that it applies to any contract," but
later refers to "invitations for bids." 16 The
Service Contract Act sometimes refers to bids
and sometimes to negotiated or advertised con
tracts." The use of different and overlapping
terms is confusing.

SUBCONTRACTS

The Davis-Bacon, Copeland Anti-Kickback,
CWHSSA, and the Fair Labor Standards acts,"
though using different language, all apply spe
cifically to subcontracts. The Walsh-Healey and
Convict Labor acts do not mention subcon
tracts.

TYPES OF WORK

The Davis-Bacon and Copeland Anti-Kick
back acts both cover construction, but the for
mer adds "including painting and decorating" 23

while the latter adds the words "prosecution"
and "completion.n 24

Manufacturer or Regular Dealer

The Walsh-Healey Act requires a supply
contractor to stipulate that he is a manufac
turer or regular dealer." The purpose is to
avoid contracting with "bid brokers" or "fly-

16 40 U.S.C. § 276a(a) (1970).
n 40 U.S.C. § 276a-7 (1970).
IS 41 U.S.C. § 258 (1970) ; 10 U.S.C. § 2304(£) (1970).
1941 U.S.C. § 35 (1970).
:1041 U.S.C. § 45(1970).
2141 U.S.C. § 351 (1970L
2229 U.S.C. § 206(e) (1970).
2~ 40 U.S.C. § 2768(8) (1970).
24 18 U.S.C. § 874 (1970).
"41 U.S.C. § 35(8) (1970).
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by-night operators." There is no such express
requirement for other contracts, though the
same result may follow from the requirement
for a determination of contractor responsi
bility under ASPA" and FPASA."

Wages

AUTHORIZED REPRESENTATIVE

The Walsh-Healey and Service Contract acts
in empowering the Secretary of Labor to deter
mine minimum wages also give this authority
to "his authorized representative." '28 The
Davis-Bacon Act does not do so expressly.

OVERTIME

The CWHSSA (which covers contracts un
der the Davis-Bacon and Service Contract acts)
and the Fair Labor Standards Act automati
cally allow work in excess of certain standard
hours but require premium wage rates for such
overtime work." Under the Walsh-Healey Act,
however, the Secretary of Labor must grant
special permission to exceed the maximum
number of hours."

STRAIGHT TIME

The maximum hours for "straight pay" un
der the CWHSSA is an eight-hour "calendar"
day, 40-hour workweek." This language is
very similar to that of the Walsh-Healey Act
except that the latter speaks of "eight hours
in anyone day." 32 The use of "calendar day"
in the CWHSSA and "anyone day" in the
Walsh-Healey Act might have the unintended
result of different overtime treatment where
a worker's shift is split between two "cal
endar days."

2lISee 10 U.::>.U. ~ Zil05{e) and 10U.I'3.U. § 2304(g) (U170).
27 See 41 U.S.C. § 253(b) (1970).
28 41 U.S.C. § 38 and 41 U.S.C. § 351(a) (1) (1970).
29 40 U.S.C. § 828(a) and 29 U.S.C. §207(a) (1) (1970), re-

a;peeti velv,
0041 U.S.C. § 40 (1970).
31 40 U.S.C. § 328(a) (1970).
32 41 U.S.C. § 35(e) (1970).
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FRINGE BENEFITS

The Davis-Bacon Act includes fringe bene
fits in its overall definition of "prevailing
wages." 32 That act however excludes these
fringe benefits from the basic rate of pay to
which the overtime premium is applicable."
The Service Contract Act also defines fringe
benefits and requires the contractor to pay
prevailing fringe benefits 35 but excludes these
from overtime compensation by incorporating
by refereuce the Fair Labor Standards Act
exclusions." The Walsh-Healey Act however
makes no mention of fringe benefits as being
included in basic wages or excluded from over
time pay computations, but the Secretary of
Labor has interpreted the basic prevailing rate
under the Walsh-Healey Act to include all com
pensation and bonuses."

PAY PERIODS

The Davis-Bacon Act requires a contractor
to pay employees the full amount accrued not
less than once a week," but the Walsh-Healey
and Service Contract acts have no such re
quirement.

NOTICE TO EMPLOYEES

The Davis-Bacon, Walsh-Healey, and Ser
vice Contract acts are not consistent in requir
ing notice to the employee of the compensation
or scale of wages to be paid. The provisions
of the Service Contract Act are the most
flexible and give the contractor the choice
of either delivering notice to the employee or
posting such notice." The Davis-Bacon Act re
quires that the scale of wages be posted in a
prominent and easily accessible place at the
site of work,'" but the Walsh-Healey Act has
no requirement for notice to the employee con
cerning the scale of wages to be paid.

3340 U.S.C. § 276a(b) (2) (1970).
34 40 U.S.O. § 276a(b) (1970).
31;41 U.S.C. § 351(a) (2) (1970).
sc 41 U.S.C. § 355 (1970).
31 Speck. briefing paper No. 67-8 in the Briefing Paper CoUeetion,

vol. 1, 1968-1969, pp. 241-255.
3340 U.S.C. § 276a(a) (1970).
39 41 U.S.C. § 351 (a) (4) (1970).
4040 U.S.C. § 276a(a) (1970).
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PAY RECORDS

The CWHSSA" and the Copeland Anti
Kickback Act" require the contractor to fur
nish weekly a statement of wages paid each
employee. However, the Fair Labor Stand
ards Act requires that employers make, keep,
and preserve records of people employed and
the wages, hours, conditions, and practices of
the employee."

Solicitation and Contract Provisions

The Davis-Bacon," CWHSSA," Walsh
Healey," and the Service Contract" acts call
for provisions to be placed in solicitations or
contracts. The Davis-Bacon Act requires that
each contract include a contract termination
provision." Neither the Walsh-Healey or Ser
vice Contract acts require such a contract
provision, although they both give the Govern
ment the right to cancel or terminate." The
Davis-Bacon, CWHSSA, Walsh-Healey, and
Service Contract acts authorize the Govern
ment to withhold payments to the contractor,
but only the Davis-Bacon Act" and the
CWHSSA" require a contract provision to
that effect. The CWHSSA and the Walsh
Healey Act contain liquidated damages provi
sions, but only the CWHSSA sa requires a liq
uidated damages provision in the contract.

Administration Responsibility

The Davis-Bacon, CWHSSA, Walsh-Healey,
and Service Contract acts contain different pro-

~40 U.S.C. § 330(d) (1970>
42 40 U.S.C. § 276e (1970).
49 29 U.S.C. § 21l(e) (1970),
"40 U.S.C. § 276a(8o) (1970).
~640 U.S.c. § 328(b) (1970).
46 41 U.S.C. § 35 (1970).
(141 U.S.C. § >l5l(a) (1970), The terms "advertised specifications"

and "bid specifications" as discussed earlier are phrases normally
associated with formally adverbised contracts and should be avoided
unless they are intended to be used in this specific sense. The term
"contract solicitation" is a much broader term and could be used to
denote solicitations used in both the formally advertised and the
negotiated methods of procurement.

(840 U.S.C. § 276a(a) (1970).
4~ 41 u.s,o, § 36 and 41 U.8.C. § 352(e) (1970), respectively.
so 40 U.8.C. § 276a(a) (1970).
n40 U.S.C. § 328 (b) (1970).
~2 40 U.8.C. § 328(b) (1970).
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Visions as to who has authority to adminis
ter various requirements such as determination
of wage underpayments, withholding of pay
ment, determination of violations for purposes
of debarment, and payment of underpaid em
ployees with withheld funds. The Davis-Bacon
Act specifies the contracting officer as the
official determining the amount of the wage
underpayment." The CWHSSA is not as clear
as to who makes this determination, merely
stating that it will be "administratively deter
mined," although a reasonable interpretation
would be that the contracting agency is given
this authority since, in the same sentence, the
contracting agency is given the authority to
withhold payments." The Walsh-Healey Act
gives the authority for wage underpayment
determination to the Secretary of Labor," al
though he is given wide discretion to delegate
this authority." The Service Contract Act gives
authority for determination of wage under
payment to either the Secretary of Labor or the
agency head." The Davis-Bacon Act gives to
the Comptroller General authority to determine
violations for purposes of debarment." How
ever, the Walsh-Healey Act gives such author
ity to the Secretary of Labor" and the Service
Contract Act gives the authority to either the
Secretary of Labor or the contracting agency.60

The Davis-Bacon Act .. and CWHSSA 62 give
authority to withhold payments from the con
tractor to the Comptroller General. The Walsh
Healey" and Service Contract" acts state that
payment will be made on order of the Secre
tary of Labor.

Enforcement

DEBARMENT

The debarment provisions of the acts differ."
See Part G for discussion of this problem.

1;3 4(} u.s.c. § 276a(a) (1970).
M40 U.8.C. § 330(a) (1970).
~~ 41 U.S.C. § 37 (1970).
11<141 U.8.C. § 38 (1970).
~'i 41 U.S.C. § 352(a) (1970).
~840 U.8.C. § 276a-2(a) (1970).
~1l41 U.S.C. § 37 (1970).
0041 U.S.C. § 354 (a) (1970).
~140 U.S.C. § 276a-2(a) (1970).
~ 40 U.8.C. § 380(a) (1970).
63 41 U.8.C. § 86 (1970).
lli41 U.8.C. §§ 352(a) and 854(b) (1970).
6/i ct. 40 U.8.C. § 838(d), 41 U.S.C. § 37, 41 U.S.C. § 854(a), 40

U.S.C. § 276a-2(a) (1970).

"'""",""_' .
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WITHHOLDING

The acts also differ as to whether funds may
be withheld from collateral contracts or just
from the contract violated."

LIQUIDATED DAMAGES

Only the CWHSSA and Walsh-Healey acts
have provisions for liquidated damages," and
these are not the same.

CONTRACT CANCELLATION

The Davis-Bacon, Walsh-Healey, and Ser
vice Contract acts provide for contract cancel
lation for violation of any provisions of the
respective acts," but the CWHSSA provides
only for contract cancellation for violations
of its health and safety standard provisions."

OTHER INCONSISTENCIES IN REMEDIES

Under the CWHSSA,1O the contractor has
the right to appeal determinations to withhold
liquidated damages to the agency head and to
appeal final orders of the agency head to the
Court of Claims. Although the Walsh-Healey
Act also provides for liquidated damages, no
statutory right of appeal is given the contractor
concerning the determination of liquidated
damages. The Davis-Bacon Act and the CWH
SSA give an underpaid employee a right of
action against the contractor." No similar em
ployee right of action exists under the Walsh
Healey or Service Contract acts, although the
Government is given such a right of action
with recoveries being held for the benefit of
the underpaid employee." However, the Walsh
Healey Act provides a statute of limitation of
one year from the date of notification to the
contractor of a withholding on claims made
by underpaid employees for their share of the

0l\l40 U.S.C. § 276a(s) (1970) and 40 U.S.C. § 328, 41 U.S.C.
U 36, 354(a) (1970).

er 40 U.S.C. § 328(b) (2). 41 U.S.C. § 37 (1970).
8840 U.S.C. § 276a-l, 41 U.S.C. § 36, and 41 U.S.C. § 352(c)

(1970), respectively.
ft940 U.S.C. § 333(h) (1970).
TQ40 U.S.C. § 330(c) (1970).
n 40 U.S.C. § 276a-2(b) and 40 U.S.C. § 3~O(b), respectively.
12 41 U.S.C. § 36 and 41 U.S.C. § 354(b) (1970), respectively,
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withholdings." The Service Contract Act has
a three-year period in which payment must be
made but no period of limitation as such on
the submission of claims."

JUDICIAL REVIEW

The Administrative Procedures Act (APA)
is specifically made applicable to the adminis
tration of the Walsh-Healey Act, including
judicial review of wage determinations and
other legal questions." This right is given to
any interested person. The Davis-Bacon and
other acts do not expressly require adherence
to APA standards.

CRIMINAL PENALTIES

The CWHSSA provides criminal penalties
for intentional violations of any of the provi
sions of the act (hours, overtime, and safety
and health)." The Fair Labor Standards Act
also contains criminal penalties, but the other
acts do not.

SAFETY AND HEALTH STANDARDS

The Occupational Safety and Health Act of
1970,n a recently enacted national safety and
health law, recognizes the duplication be
tween its provisions and those of the CWHSSA,
Walsh-Healey, and Service Contract acts. It
provides that standards promulgated under it
will supersede Walsh-Healey, CWHSSA, and
Service Contract act standards." It also reo.
quires the Secretary of Labor to report to
Congress, within three years, his recommenda
tions for legislation to avoid unnecessary
duplication and achieve coordination between
the Occupation Safety and Health Act and other
Federal law.

re 41 U.S.C. § 36 (1970).
H 41 U.S.C. § 354(b) (1970).
7~ 41 U.S.C. § 43a (1970).
7~ 40 U.S.C. § 332 (1970).
71 Pub. L. 91-596. 84 Stat. 1690.
78 29 U.S.C. § 653(b)(2} (1970).
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Child Labor

The Walsh-Healey Act is the only
Government contract labor statute which pro
hibits the employment of child labor (males
under 16, females under 18)." The Fair Labor
Standards Act generally defines "oppressive
child labor" as the employment of persons
under the age of 16.'" No sex distinction is
made. The age differences for males and fe
males under the Walsh-Healey child labor pro
visions appear to be inconsistent with the civil
rights laws which prohibit sex discrimination."

Statutory Suspensions and Exceptions

The President has the power to suspend the
provisions of the Davis-Bacon and Walsh
Healey acts." Similar authority is not con
tained in CWHSSA or the Service Contract
Act.

The Secretary of Labor has authority to al
low reasonable variances, tolerances, and ex
emptions from the requirement of the
CWHSSA, Walsh-Healey, and Service Contract
acts," but there is no parallel authority under
the Davis-Bacon Act.

Summary

There are numerous gaps and inconsisten
cies in coverage in the labor acts in essentially
analogous areas. We have cataloged many of
these. But our listing is by no means complete.
It seems clear that there is considerable room
for improvement in these acts.

EXPERTS AND CONSULTANTS

The conditions nnder which expert and con
sultant services can be obtained by contract

19 41 U.S.C. § 35(d) (197(}).
8029 tr.s,o, § 203(1) (1970).
!1 See 42 U.S.C. § 2000e-2 (8) (1) (1970).
!\2 40 U.S.C. § 2768-5 and 41 U.S.c. § 40 (1970), respectively.
~3 40 U.S.C. § 331, 41 U.S.C. § 40. and 41 U.S.C. § 353 (1970),

respectively.
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are generally governed by 5 U.S.C. § 3109. The
thrust of the statute is to allow contracting for
experts and consultants when "authorized by
appropriation or other statute." The statute
also limits the pay of experts and consultants
to the GS-18 level except where higher rates
are specifically authorized.

Because of the wording of 5 U.S.C. § 3109,
it has proved necessary to either include in the
"organic acts" of various agencies, commis
sions, and the like, provisions authorizing con
tracting "as authorized by 5 U.S.C. § 3109,"
or provide such authority as part of the annual
appropriation acts. A study of all the appro
priation acts passed by the 91st Congress,
1st Session (1969), revealed approximately 90
separate places in which various agencies or
elements of an agency were given authority to
contract for experts and consultants.

Although most agencies are granted author
ity to contract for experts and consultants, in
some cases limitations beyond those stated in
5 U.S.C. § 3109 are imposed. Sometimes a per
diem rate on compensation for experts and con
sultants below that authorized by 5 U.S.C.
§ 3109 is included." Sometimes, an appropria
tion act will place a total dollar limit on the
amount of the appropriations which may be
used for such contracting in the given fiscal
year. A third type of limitation, rarely found,
is a limit on the number of days anyone in
dividual may be retained in any year as an
expert or consultant.

ACCESS TO RECORDS

A number of separate laws require those
holding negotiated Government contracts, and
their subcontractors, to afford the Govern
ment access to their books and records for the
purposes of inspection and audit.

The Basic Statutes

ASPA and FPASA, which together govern
procurement by most departments, agencies,

II.{ In some cases it may be that the limit when enacted was higher
than 5 U.S.C. § 3109 then allowed, but is now lower because of later
pay raises in the civil service.
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and establishments of the Government, were
both amended by the Act of October 31, 1951,"
to provide for the right of audit by GAO
of all contracts negotiated under either of these
statutes.sa As thus amended, each act provides
that the Comptroller General and his represent
atives, for a period expiring three years after
final payment under the contract, shall have
the right to examine the books, documents,
papers, and records of the contractor and those
of his subcontractors that directly pertain to
or involve transactions relating to the con
tract or subcontract. The 1951 language used
to amend ASPA and FPASA was identical,
but different language entered ASPA when it
was codified in 1956. 87

The foregoing provisions were further modi
fied by Pub. L. 89-607 88 which exempted
certain foreign contractors from their access
to-records provisions. In some cases, a
determination must be made by the head of the
agency concerned that such omission would be
in the best interest of the United States. That
determination is made expressly nondelegable
by 41 U.S.C. § 254(c) (last sentence); but
there is no similar requirement in 10 U.S.C. §
2313(c), and such determination is delegable
under 10 U.S.C. § 2311."

There is no corresponding statute providing
similar general access-to-records rights to the
contracting agencies concerned in the case of
fixed-price contracts.

The contracting agencies, however, are given
the right to inspect the plants and audit the
books and records of cost or cost-plus-a-fixed
fee contractors and their subcontractors by
10 U.S.C. § 2313(a) and 41 U.S.C. § 254(b).
These latter provisions grant a direct statu
tory right of inspection of plant and premises
in such cases, whereas the GAO provision re
quires a contract clause to grant GAO audit
rights.

It is doubtful that Congress intended any

S!:iAct of Oct. 31, 1951. ch. 652, 65 Stat. 700.
86 10 U.S.C. § 2313(b) and 41 U.S.C. § 254(c) (1970).
81 Act of Aug. 10, 1956, ch, 1041; 70A Stat. 132.
ss Act of Sept. 27. 1966; Pub. L. 89-607; 80 Stat. 850.
~9 H.R. Rep. No. 693, 89th Cong., 2d Seas., at p, 3, indicates that

it was intended to make such determfnat.ione nondelegable in the
case of DOD contracts as well. It stated that, "This section amends
chapter 137 of Title 10. United States Code. so as to permit the
omission ... if the agency head determines ... The authority to
make such a determination is not delegable below the head of the
agency and is subject to the concurrence of the Comptroller
General ..."
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difference in the scope of 10 U.S.C. § 2313(a)
and 41 U.S.C. § 254(b), but a literal reading
of them leads to a difference in their coverage
of subcontracts. Under 10 U.S.C. § 2313(a),
inspection and audit rights must be inserted
in all subcontracts under a cost or cost-plus-a
fixed-fee prime contract, regardless of whether
the subcontract was let on a fixed price or
cost reimbursable basis. On the other hand,
under 41 U.S.C. § 254(b), inspection and audit
rights need be inserted only into subcontracts
let on a cost or cost-plus-a-fixed-fee basis. Lit
erally, under 41 U.S.C. § 254(b), such inspec
tion and audit rights may be required in any
cost-reimbursable subcontract even if the
prime contract is on a fixed-price basis.

The access-to-records provisions of Pub. L.
85-804 in 50 U.S.C. § 1433 (b) are the same as
those in FPASA at 41 U.S.C. § 254(c). A
similar amendment to 50 U.S.C. § 1433(b)
was enacted by Pub. L. 89-607, cited above,
with respect to the exemption of certain
foreign contractors from such access-to-rec
ords provisions.

Several other statutes of more limited scope
are essentially like Pub. L. 85-804 in that they
allow contractual actions without regard to
the normal legal safeguards and requirements.
These include 42 U.S.C. § 2202, which applies
to the AEC; 50 U.S.C. App. § 2293, which
deals with civil defense matters; 22 U.S.C.
§ 2509(d), which applies to ACTION; 22 U.S.C.
§ 2583, which applies to the United States
Arms Control and Disarmament Agency; and
36 U.S.C. § 138b, which applies to the Ameri
can Battle Monuments Commission. None of
these provisions includes a requirement similar
to that of Pub. L. 85-804 for access to con
tractors' records by agency representatives,
though the AEC statutes provide for access
by GAO."

Originally the Truth in Negotiations Act
did not provide a right of access to records for
the purpose of evaluating cost or pricing
data." But it was amended to add a provision
that any authorized representative of the head
of the contracting agency concerned, who was
also an employee of the Government, should
have the right to examine all books, records,
documents, and other data of the contractor

0042 u.s.c. § 2206 (1970).
91 Act of Sept. 10, 1962, 76 Stat. 528, Pub. L. 87-653.
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or subcontractor involved that was related to
the negotiation, pricing, or performance of the
contract or subcontract for the purpose of eval
uating the accuracy, completeness, and currency
of cost or pricing data required to be submitted,
for a period expiring three years after final
payment under the contract or subcontract."
This statutory provision applies only to agen
cies subject to ASPA. However, similar re
quirements have been established by the
Federal Procurement Regulations (FPR) for
agencies subject to FPASA."

Under 41 U.S.C. § 53, GAO is given the
right to inspect the plant and audit the books
and records of any contractor engaged in the
performance of a negotiated Government con
tract, whether fixed-price or cost-reimbursable,
and of any subcontractor engaged in the per
formance of any subcontract thereunder, for
the purpose of determining if any payments
have been made or granted by any subcon
tractor as a gratuity or inducement for award
of the contract or subcontract.

Under 50 U.S.C. § 2168(j), representatives
of the Cost Accounting Standards Board, the
contracting officer, and GAO have the right
to examine and make copies of any documents,
papers, or records of such contractors relating
to compliance with cost-accounting principles
and standards."

Because of differences in the wording of
their statutes, intensive efforts by GAO and
DOD to draft a single contract audit clause
fell short of. that goal in 1971. Instead two
clauses were drafted, one for audits by GAO
and the other for audits by the Defense Con
tract Audit Agency, combining to that extent
at least the numerous special audit clauses for
different kinds of contracts that had previously
been prescribed."

112 Act of Sept. 26, 1968, Pub. L. 90-512, 82 Stat. 863.
93FPR 1':"'S.814-2(c).
~50 U.S.C. App. § 2168(j) (1970).
96See ASPR 7-104.15 and 7-104.41.
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CONTRACTING IN ADVANCE
OF APPROPRIATIONS

At present, four separate, interrelated, and
overlapping provisions generally prohibit con
tracting officers from contracting in advance
of or in excess of appropriations, except as
otherwise specifically authorized by law.

As provided in 31 U.S.C. § 627, no act of
Congress may be construed to authorize the
execution of a contract involving the pay
ment of money in excess of appropriations
made by law, unless the act shall in specific
terms declare that such a contract may be
executed.

Under 31 U.S.C. § 665(a), no officer or em
ployee of the United States may make or
authorize an expenditure from or create or au
thorize an obligation under any appropria
tion or fund in excess of the amount available
therein; nor may any such officer or employee
involve the Government in any contract or
other obligation, for the payment of money for
any purpose, in advance of appropriations
made for such purpose, unless such contract or
obligation is authorized by law (popularly
known as the Anti-Deficiency Act).

It is also provided in 41 U.S.C. § 11 that no
contract or purchase on behalf of the United
States shall be made, unless the same is au
thorized by law or is under an appropriation
adequate to its fulfillment. Certain exceptions
are made for DOD; for example, subsistence,
medical, and hospital supplies.

Finally, 41 U.S.C. § 12 provides that no con
tract shall be entered into for the erection,
repair, or furnishing of any public building
or for any public improvement which shall
bind the Government to pay a larger sum of

. money than the amount in the Treasury appro
priated for the specific purpose."

116 In 42 Oomp. Gen. 226 (1962). 41 U.S.C. § 12 was cited as
authority for the proposition that the construction of 8. public
building or public work may not be implied from the overall scope of
the appropriation but must be specifically mentioned.
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Statutes of Limited Application

Our examination of existing statutes affect
ing procurement disclosed a number of laws
pertaining to only one or a few agencies. In
general, they either grant special procurement
authority or impose restrictions or controls
which do not pertain Government-wide. For
example, DOD annual appropriation acts reg
ularly have contained a provision limiting the
types of advertising costs which can be charged
to DOD contracts. In a few cases we recom
mend making these restricted statutes appli
cable to all agencies. In other cases we did not
attempt to assess the desirability or necessity
of the authorities or limitations prescribed by
special statutes, and, therefore, make no rec
ommendations for either their repeal or ex
tension to procurement actions of all agencies.
However, the continued existence of such spe
cial provisions obviously will impact on efforts
to develop and obtain greater Government
wide consistency in procurement policies and
regulations.

STATUTES RECOMMENDED
FOR EXTENSION

Truth in Negotiations Act

Recommendation 2. Extend the Truth in
Negotiations Act to all Government procure
ment agencies and develop coordinated reg
ulations for interpretation and application
of its provisions.

THE ACT SUMMARIZED

The Truth in Negotiations Act : requires
DOD, NASA, and Coast Guard contractors and

subcontractors to submit cost or pricing data
prior to entering into negotiated contracts,
subcontracts, or price adjustments thereof, in
volving $100,000 or more. The data must be
certified accurate, current, and complete as of
a date as close as practicable to the date of
agreement on the price. Contractors in effect
must guarantee the data. by agreeing to a price
reduction for any increase due to defective
data. At the option of any agency head, certi
fied cost or pricing data may be required on
price changes under $100,000. Exemptions are
authorized from the requirements of the act
in three cases where the price is based on:

Adequate price competition,

Established catalog or market price of com
mercial items sold in substantial quanti
ties to the general public, or

Price set by law or regulation.

Also the agency head may grant a waiver in
exceptional cases for reasons stated in writing.

CONTINUED NEED FOR THE ACT

When the Truth in Negotiations Act was
passed, some contractors were reluctant to
reveal their cost or pricing data to the Govern
ment.' By now, however, whether due to ex
perience under the law or to the independent
evolution of pricing understanding and tech
niques, contractors generally recognize that
when contracts must be priced by cost analysis,

110 U.S.O. § 2306(£) (1970).
2 For a comprehensive summary of the legislative history of this

act, see Herbert Roback, Truth. in Negotiatinu.: The Legislative
Baclcground of P.L. 8'1-668, 1 Pub. Contract L.J., 3-28. (July 1968).
For earlier background, 866 "The Evolving Art of Contract Pricing,
1942-1959" and "The Blue Books Speed the Evolution, 1957-1962,"
Study Group 7 (Cost and Pricing Information). Final Repol't.
Feb. 1972, pp. 180-212.
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the Government needs the contractor's cost or
pricing data to be in an estimating and bargain
ing position equal to that of the contractor.'

In many cases the Government has resident
auditors at a contractor's plant, but they can
not, with a small staff, be expected to do as
thorough a job of cost accounting as that done
by the contractor's staff. Even if they could,
they would be duplicating work that the con
tractor must do in its own interests and for
its own pricing and management. Some con
tractors say that one good result of the law
has been a strengthening of their internal pro
cedures for recording, collecting, and com
municating data.

While outright refusal to disclose data is not
widespread, a problem does exist in some in
dustries for some classes of products. In these
cases, arguments center on whether there is
an acceptable alternative to cost as the basis
for reaching agreement on price. A company
may claim that the price it offers has been set
by competition, that cost data is proprietary,
or that disclosure of cost information is inimi
cal to its competitive position, Some companies
maintain that because of the nature of their
product and the way it is produced, customary
cost estimates and supporting accounting data
are not meaningful in establishing price,

We have concluded that the Truth in Nego
tiations Act properly utilized is a valuable
tool to assist contracting officers in establish
ing prices.

EXTENSiON TO OTHER AGENCIES

The act does not apply to the civilian agen
cies other than NASA. It would seem obvious
that if truth in negotiations is good for the
military departments and NASA, it is equally
good for other civilian agencies. The desirabil
ity of uniformity in this regard has been rec
ognized and accommodated by incorporating

a After solieitinl!: the views of 300 corporate and Governmerit
organizations, Study Group ·7 reported that most Government people
believe the law is a good law and most companies recognize the right
of the Government to get cost or pricing data in noncompetitive
situations, though many question the continued need of a law for
this purpose or for enforcing it by a provtslcn for· price reduction
for defective data. The main objections of industry are to overzealous
adminiiltratjonof the law, Its use of loose and uncertain terminology.
and the one-sided operation aithe law in favor of the Government.
Study Group 7 {Cost and Prfelna Information), Final Report, Feb.
19'72, pp. 226, 227, 268, 309.
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truth in negotiations requirements in the Fed
eral Procurement Regulations.'. This makes
them applicable to all the civilian agencies.
However, extension of the act itself to the
civilian agencies is appropriate as it would
give the requirements statutory standing and
permanence and greater legal force and effect.
This is consistent with our Recommendation
2 in Part A, Chapter 3, to eliminate inconsisten
cies by consolidating ASPA and FPASA, the
two basic procurement acts.

COORDINATEO REGULATIONS

The regulations implementing the Truth
in Negotiations Act should be coordinated to
achieve uniform application and interpreta
tion to the extent feasible. This would mini
mize variances in practices and eliminate dif
ferences in the procurement regulations of
different agencies, for example, with respect to
obtaining prospective contractor or subcontrac
tor cost or pricing data' and the form and
number of contract clauses used to give effect
to the act." In this connection, see our recom
mendations 1 and 10 in Part A for a central
Office of Federal Procurement Policy and for a
system of Government-wide procurement reg
ulations.

Renegotiation Act

CONTINUATION AND EXTENSION
OF THE RENEGOTIATION ACT

Recommendation 3. Extend the Renegotia
tion Act for periods of five years."

Recommendation 4. Extend the Renegotia
tion Act to contracts of all Government agen
cies.

There is a widely held conviction that no
contractor should be permitted to retain exces-

4 FPR 1-3.807-3.
5Cf. ASPR 3-807.3{bL FPR 1-3.807-3(b). and NAsA Procure

ment Directive No. 70-2, Feb. 3. 1970.
6 ct. ASPR 7-104.29, 7-104.41, 7-104.42, and NASA PR 3.807-4.
7 While Commissioner Staats favors continuation of the Renegot.i

ation Board and its extension for periods longer than two years. he
is unable to take a position on the specific reeommendationa since an
independent review of the Board by the General Accounting Office is
now in process. However, he will be prepared to testify on the
recommendations at a later time.



,1'1", ~

Other StatutoryConsiderations

sive profits on defense contracts, and the Gov
ernment has attempted by various means to
regulate the amount of profit a contractor can
earn on such work. Since World War II, the
Government has relied primarily on renego
tiation procedures to eliminate excess profits.

Advocates of the present Renegotiation
Board believe that the Board's impressive total
of determinations of excessive profits (more
than $1 billion since 1951)8 amply justifies its
continued existence. On the other hand, critics
point out that the growing professionalism of
procurement personnel andmore stringent laws
requiring disclosure of price and cost informa
tion during negotiation of defense contracts
tend to make the likelihood of excessive prof
its remote.

Industry asserts that there are disadvan
tages to renegotiation because after-the-fact
examination of costs and related profits tends
to penalize a producer whose low-cost, efficient
operations yielded a comparatively larger prof
it. In this situation, there is little incentive for
such a producer to continue to employ tight
cost controls and to exercise strong manage
ment.

Renegotiation originated in the early days
of World War II as a new method of guarding
against excessive profits on war contracts' and
the current act refiects the focus of its pred
ecessors." The act subjects to renegotiation
profits from sales to the Government under
contracts having a direct and immediate re
lation to the national defense. At present, only
contracts made by DOD, NASA, GSA, FAA,
AEC, and the Maritime Administration are
subject to the act.>

Today, however, unique large-dollar con
tracts for sophisticated services or supplies are
made by civilian as well as defense agencies. As
a result, the act treats many Government con
tracts unequally, and this dual standard is
no longer tenable. The retention of excessive
profits under Government contracts is unac
ceptable regardless of the agency making the
contract. Accordingly, we have concluded that
the provisions of the Renegotiation Act should
extend to sales made to all Federal agencies in

8 See U.S. Congvess, House, Committee on Government Operations,
hearings on Renegotiation Board Operations before acsubcomrnibtee,
92d Cong., tat Seee., table VI, p, 21, 1971,

D See Navy Contract Law § 6.9 (2<1 ed. 1959).
10 50 U.S.C. App. §§ 1211-1233 (1970).
11 50 U.S.C. App. §§ 1212 (a), 1213 (a) (1970).

189

order to afford equitable treatment to all con
tractors.

We have further concluded that the Renego
tiation Board should be statutorily renewed
for periods of five years. Shorter extensions
of the Board's life demonstrate continuing con
gressional support for the Board, but an ex
cessively short statutory lifespan has made its
operations difficult. The present two year
lifespan does not foster the efficient develop
ment of long-range plans, recruitment of
people, or an atmosphere of continuity.

INCREASE IN JURISDICTIONAL AMOUNT

Recommendation 5. Raise the jurisdictional
amount under the Renegotiation Act from
one million to two million dollars for sales
to the Government; and from twenty-five
thousand to fifty thousand dollars for
brokers' fees."

We have concluded that the thresholds for
renegotiation should be raised to $2 million for
company sales and to $50,000 for agent fees.
This would permit renegotiation personnel to
focus their attention on the most significant
areas of potential recoupment. Board statistics
for fiscal 1970 show that by raising the thres
hold to $2 million, the Board's work, measured
by the number of excess profit determinations,
would be decreased 36 percent but its recover
ies of excess profits would be reduced by about
$5.31 million or only 16 percent." This does.not
reflect the savings to industry, particularly to
small contractors, from being relieved of an
nual renegotiation filing and processing costs
on sales between $1 million and $2 million.

We note that the Government Activities Sub
committee of the House Commmittee on Govern

. ment Operations has recommended lowering
the jurisdictional threshold for company sales
to $100,000." Their report stated:

There is no logical basis for excluding con
tractors with renegotiable sales of less than

"See dissenting position, infra.
12 House Committee on Government Operations, The Efficiency and

Effectivenes8 of Renegotiation Board Operatiomi. sixth report by the
Committee on Government Operations, H.R. Rept, 758,,92d Cong.,
1st gess., 7-8,197l.

ia Ibid. at 15.
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$1 million, on either legal or moral grounds.
The concept of excessive profit is repugnant
to the interests of the public, irrespective of
the size of the recipient.

However we believe that lowering the thresh
old to $100,000 would call for a substantial
costly increase in the staff of the Renegotiation
Board.

Dissenting Position

Some Commissioners" dissent from the rec
ommendation to raise the jurisdictional amount
under the Renegotiation Act.

CLARIFICATION OF CRITERIA

Recommendation 6. Expand and clarify the
criteria used by the Renegotiation Board."

The Renegotiation Board has operated for
more than twenty years. While some statutory
adjustments have been made in the Board's
operations, there has net been any major re
vision of the Board's charter to reflect experi
ence gained. We believe revisions should be
made in a number of areas. For example, there
exists no standard known outside the Renego
tiation Board itself for a determination of
excessive profits under the Renegotiation Act.
A clear andprecise definition of excessive prof
its is lacking, and the Board has contributed
to this uncertainty by failing to establish and
publish standards by which it determines prof
its to be excessive. Excessive profits are what
the Renegotiation Board says they are. After
having issued determinations of excessive prof
its exceeding one billion dollars, the Board
should have accumulated sufficient experience
to develop and publish standards.

Procuring agencies often negotiate contracts
in which the contractor bears risks of per
formance that are significantly higher than
normal and under which the contractor's suc
cess in meeting these risks is rewarded by
special monetary awards, incentives, value en
gineering fees, or pronts, However, these fees
or profits are then subjected to renegotiation.
The agencies assert they are fully justified in

•Commisaioners Holifield and Horton.
·-See dissenting position, infra.

Part J

negotiating contracts to reward contractors
who deliver goods and furnish services of
more than target quality or at less than target
cost to the Government. If the contractor
achieves the desired objectives, the added value
or savings to the Government far exceed the
contractor's reward.

The Renegotiation Board has stated that
meritorious performance of high-risk contracts
is considered in determining excess profits and
that no additional statutory directives are re
quired for this purpose. Nevertheless, many
contracting people in and out of Government
believe that the Board should be instructed
explicitly by statute to permit contractors
under incentive contracts to retain fees and
profits attributable to superior performance
accruing to the direct benefit of the Govern
ment.

A persistent criticism by contractors of the
renegotiation process is that in examining the
profits earned in one fiscal year, the Board may
not fully consider losses or low profits ex
perienced in a prior year. The volume and
nature of a contractor's sales and related prof
its and losses often vary widely from year to
year. Income also may be affected significantly
by research, development, design, and produc
tion engineering problems, delays in procure
ment of specialized equipment, labor learning
and other startup costs, and by strikes, acts of
God, supply breakdowns, or other production
difficulties beyond a contractor's control. Fac
tors such as these tend to produce peaks and
valleys in a contractor's renegotiable income
from year to year.

To some extent the Renegotiation Board may
consider extraordinary costs and deficient prof
its in prior years. The act itself provides for
a renegotiation loss carry-forward-that is, a
deduction of losses from succeeding years' prof
its for a period of five years." Under Rene
gotiation Board regulations, startup costs may
be allocable over several years under a "differ
ing accounting methods" agreement 15 or,
even without such agreement the Board will
give consideration to deficient profits in prior
years resulting from nonrecurring costs in
early stages of production, such as labor costs,
excessive defective work, idle time, and poor

14 50 U.S.C. App. § 1213(rn) (4) (1970) .
15 82 eFR § 1459.I(b) (2).

..,.•:;jjij;;- .
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production occasioned by changes in production
methods, design, tooling, plant layout and re
arrangement, and abnormal scrap losses."
These specifics, however, do not cover all causes
of fluctuations from year to year in .a con
tractor's renegotiable profits. In the opinion of
contractors, it would be more equitable to
average a contractor's good and bad years to
determine excess profits.

Dissenting Position

Some Commissioners,* as an alternative to
the foregoing Recommendation 6, recommend
that it be supplemented to read as follows:

Dissenting Recommendation 6. Expand and
clarify the criteria utilized by the Renego
tiation Board in determining excess profits
and include therein a limitation of renegotia
tion to cost-type contracts.

The added language would exclude fixed
price contracts from the gross amount of a
contractor's Government business subject to
renegotiation. It is the view of the Commis
sioners supporting this alternative recommen
dation that the basic principles and objectives
of Government procurement through fixed-price
contracting, including contracts arrived at
through advertised bids, are violated by the
prospect of renegotiation of profits resulting
from such procurements. The greater risks
which contractors assume under fixed-price
contracts warrant their retention of the full
profits earned under these contracts. On the
other hand, the risks under cost-type contracts
are relatively minimal and there is therefore
justification for recapture of excess profits ac
cruing thereunder. Furthermore, adoption of a
proposed limitation as recommended would have
an additional therapeutic value in minimizing
cost-type contracts by encouraging suppliers to
seek fixed-priced contracts whenever they are
appropriate. A change in the act would appear
necessary to accomplish the proposed limita
tion.

16 32 eFR § 1460.10(b) (5).
·Commiasioners Beamer, Gurney, Horner, and Joers.
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OTHER STATUTES OF LIMITED
APPLICATION

As noted below, our recommendations on the
following statutes of limited application appear
elsewhere in this report.

Independent Research and Development

Section 203 of Pub. L. 91-441, 84 Stat. 907,
imposes restrictions on the payment of Inde
pendent Research and Development and Bid
and Proposal costs from funds authorized for
appropriation to the Department of Defense.
See Recommendation lOin Part B.

Architect-Engineer Statutes

Five statutes inconsistently regulate the fee.
payable to architect-engineers." Three of these
and two other statutes provide express author
ityfor the Army, Navy, Air Force, GSA, and
VA to contract for A-E services." One statute
requires 30-day advance notice to the congres
sional Committees on Armed Services before
the Army, Navy, or Air Force may spend
$150,000 or more for advance planning." See
Recommendation 4 in Part E.

Research Cost Sharing

Section 504, Pub. L. 92-78, which was pre
ceded by Pub. L. 91-126, in effect requires
cost sharing by a contractor on any research
project not specifically solicited by the Gov
ernment. It applies to HUD and certain other
independent agencies. However, OMB Circ. A
100 extends these requirements to other agen
cies. See Recommendation 8 in Part B.

1710 U.S.C. § 2306(d); 41 U.S.C. § 254(b); 10 U.S.c.§§ 4540,
7212, 9540 (1970). See 22 Comp. Gen. 464; 46 Comp. Gen. 183; 46
Comp. Gen. 573, 576; GAO Report B-152306, June 6, 1965.

:1810 U.S.C. §§ 4540, 7272, 9540: 40 U.S.C. § 609(a), (b); 38
U.S.C. § 5002. See also 5 U.S.C. § 8109 (1970).

19 31 U.S.C. § 723& (1970).
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Although we have not made recommenda
tions concerning them, the following additional
statutes should be considered in efforts to
achieve Government-wide consistency in pro
curement policies.

means of achieving greater uniformity in the
application of cost accounting standards to de
fense and nondefense contracts.

Contracting Across Fiscal Years

Restrictions on Advertising Costs

The annual defense appropriation acts reg
ularly prohibit payments to defense con
tractors for any contractor advertising costs
other than those incurred for recruitment,
scarce materials, or surplus property.s"

Cost Accounting Standards

In 1970 the Defense Production Act of
1950 was amended to establish the Cost Ac
counting Standards Board to promulgate cost
accounting standards for use by defense con
tractors and subcontractors." Currently, the
Board is developing such cost accounting
standards, and it published an initial install
ment effective July 1, 1972."

Although under the statute the standards
promulgated by the Board apply only to de
fense contracts and subcontracts, the Federal
Procurement Regulations (FPR) prescribe the
use of such standards for nondefense con
tracts." A recent supplement to the FPR, which
exempts competitively negotiated nondefense
contracts," is now being considered by the
Cost Accounting Standards Board.

Although Study Group 7 (Cost and Pricing
Information) examined a number of problems
in this area and made several recommenda
tions for change," we believe that operational
experience under the standards thus far pro
mulgated is too limited for evaluation and it
would be premature to make recommendations
at this time as to extent of need for and best

2<lSee, for example, Defense Appropriations Aet, 1971, Pub. L.
91-668, § 834; Pub. L. 91-171, § 634; and Pub. L. 90-580, § 533.

~1 50 U.S.C.A. Ann. § 2168.
22 See 4. OFR 331.1 et eeq., 37 Fed. Reg, 4143(1972).
23 FPR Temp. Reg, 27, July 1972.
24FPR Temp, Reg. 27,Supp. 2, Nov. 4, 1972, 37 Fed. Reg. 23544

(1972).
2~ Study Group 7 (Cost and Pricing Information) ,Final Report,

Feb. 1972. pp. 465. 4M.

As a rule, service contracts funded by an
nual appropriations must be for terms within
the current fiscal year." However, in a few
cases, Congress has granted exceptions author
izing an agency to contract across fiscal years,
for example:

• NASA contracts for support services and
maintenance and operation of facilities"

• DOD contracts for tool and facility main
tenance and leases for real and personal prop
erty"

• Army contracts for fuel."

An Army provision, 31 U.S.C. § 668a, al
though not directly related to contracting
across fiscal years, authorizes payment of me
tered services from fiscal year funds cnrrent
at the end of the period of service, if the period
of service extends across fiscal years.

Recrediting of Default Recoveries

In the absence of special authority, default
collections must be deposited in a "Miscel
laneous Receipts" account maintained by the
Department of the Treasury." As a conse
quence, a project on which a contractor has
defaulted can be completed only at the expense
of other projects or by the receipt of an addi
tional appropriation.

However, in the case of reclamation pro
jects" and bid bonds on military contracts,"

26 See, for example, 16 Comp, Gen. 37, 20 Comp. Gen. 436. 21
Comp. Gen. 1159, 27 Comp. Gen. 25. and 33 Compo Gen. 57. Note
that the earlier decisions cited here refer to 31 U.S.C. § 712 and
Revised Statute 3690. These were the predecessors of 31 U.S.C. § 7120
(1970) .

27 31 U.S.C. § 699 (1970).
2~ See. for example, Pub. L. 91-668. § 807 (f). (i}, and earlier nor

appropriation acts. . .
29 31 U.S.C. § 668 (1970).
00 31 U.S.C. § 484 (1970). See 46 Comp. Gen. 554 (1966), 44 Oomp.

Gen. 623 (1965), 34 Compo Gen. 577 (1955); Comn. Gen. Dec.
B-173735 (July 25. 1972).

31 43 U.S.C. § 401 (1970).
:l:J 10 U.S.C. § 2381(b) (1970).

~~-
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Congress has authorized agencies to credit
amounts recovered from defaulting contrac
tors or their sureties against the appropriation
originally available for the contract.

Exemptions From Taxes on Sale of Firearms

Generally, Federal taxes are imposed on the
manufacture, transfer, and sale of firearms, in
addition to a special yearly occupational tax
imposed on importers, manufacturers, and
dealers in firearms." However, limited exemp
tions from these taxes are provided when sales
are to Government agencies."

Allowability of Federal Income Taxes

Under 42 U.S.C. § 2205(b), direct reimburse
ment of a contractor's Federal income taxes
under AEC contracts is prohibited.

CPIF Contracts in Certain Foreign
Assistance Programs

Under 22 U.S.C. § 2351(b) (8), use of cost
plus-incentive-fee (CPIF) contracts are re
quired in preference to any other types in
connection with the conduct of certain foreign
programs of the Agency for International De
velopment. However, there are no laws which
prohibit the use of CPIF contracts, and the
Federal Procurement Regulations, which AID
follows," specifically set forth the CPIF con
tract as a legitimate type of contract form."

Ailanthus Trees

Under 40 U.S.C. § 102, ailanthus trees may
3326 U.:S.C. ~ 411H (1\.17U1. tax on sale of firearms; ~6 u.~.u.

§ 5801, special occupational tax for importers, manufacturers, and
dealers in firearms; 26 U.S.C. § 5821, tax on the manufacture of a
firearm. It is noted that the term firearm is defined differently for
the purpose of 26 U.S.C. § 4181 than it is for the other three
provisions, but this difference is not germane to this discussion.

:u 10 U.S.C. § 2885, 14 U.S.C. § 655, 26 U.S.C. § 4182(b), 26 U.S.C.
S 5851(a), 26 U.S.O. § 5852(a), and 26 U.S.C. § 5852(b) (1970).

at; 41 eFR 7-1.108.
36 FPR 1-3.405-4.
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not be purchased for or planted in the public
grounds.

Military Recruitment at
Educational Institutions

Under § 510 of Pub. L. 91-441, 84 Stat. 914,
Department of Defense funds may not be paid
to any institution whose policies prohibit the
recruitment of military personnel on the
school's premises. This same prohibition relat
ing to NASA funds is found in Pub. L. 90
373, 82 Stat. 280.

Berry Amendment

The Berry Amendment to the Defense
Appropriation Act of 1972" prohibits the pro
curement of any article of food, clothing, cot
ton, wool, and certain manufactured fabrics
not grown, reprocessed, reused, or produced in
the United States unless these items cannot be
purchased at United States market prices.

Interdepartmental Orders

Under the "Economy Act," as only the Army,
Navy, Treasury, FAA, and Maritime Commis
sion are authorized to place orders on other
agencies to be fulfilled by contracts. In in
dividual cases, separate statutes give other
agencies the same authority." Under 10 U.S.C.
§ 2309, the military departments and NASA,
in connection with interdepartmental orders,
may directly obligate the ordering department's
funds, while with other agencies the funds
must first be transferred and credited to spe
cial working funds." Under some special stat
utes, interdepartmental orders may be filled on
a nonreimbursable basis."

31 Pub. L. 92-204, § 724, 85 Stat. 716.
3~ 31 U.s.C. § 686.
39For example, 23 U.S.C. § 308: 22 U.S.C. § 2509(£), (g): 31

U.S.C. § 660: 40 U.S.C. § 356: 40 U.S.C. § 759: 42 U.S.C. § 1870W ;
42 U.S.C. § 1873(g); 44 U.S.C. § 1121, See also 14 U.S.C. § 145:
23 U.S.C. § 308: 39 U.S.C. § 411: 40 U.S.C. § 481(d); 42 U.S.C.
§ 2473(b) (6) (1970).

40 31 U.S.C. § 686(b) (1970).
~1 For example, 14 U.S.C. § 145; 40 U.S.C. § 481(d); 42 U.S.C.

§ 2942 (1970).
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CHAPTER 5

Redundant Statutes

This chapter discusses statutes that, for the
most part, are redundant to and in some cases
are inconsistent with other statutes.

STATUTES REDUNDANT
TO ASPA AND FPASA

For many years, the basic statute governing
the procedures for the award of Government
contracts was RS. § 3709.' This statute re
quired (and still requires when applicable)'
advertisement of contracts except in rather
limited circumstances. As a result, many sepa
rate statutes were enacted over the years
which granted exceptions to the requirements
of RS. § 3709 specifically, or to advertising
requirements in general.

With the enactment in 1947 and 1949 of
ASPA and FPASA with their built-in ex
ceptions authorizing negotiation, the need for
many of these special statutes vanished. Never
theless, all of these were not repealed at the
time ASPA and FPASA were passed. Indeed,
as a safeguard, a provision was included in
FPASA providing that such exceptions to RS.
§ 3709 would also be exceptions to the ad
vertising requirements of FPASA.' ASPA does
not contain a similar provision.

A "clean-up" bill, eliminating many of the
superseded special statutes other than those
making exceptions to R.S. § 3709, was passed
in 1951.' The discussion below identifies addi-

141 U.S.C. § 5 (1970).
2 R.S. § 8709 still governs contracts of the legislative and judicial

branches.
341 U.S.C. § 260 (1970).
• Act of Oct. 31, 1951, 65 Stat. 701.

tional possibilities for "clean-up," including
statutes making exceptions to R.S. § 3709, a
few not repealed in 1951, and a few statutes
enacted since then.

Most of these special statutes were referred
to the agencies involved for comment concern
ing the effect that repeal or amendment would
have. In all but one case, as noted below,
they interposed no objection to elimination
of these provisions as redundant. Subse
quently, we added a few statutes on which
we did not receive agency comments.

Exceptions to R.S. § 3709

12 U.S.C. § 1701c(b) (2), HUD national
housing contracts

12 U.S.C. § 1701z--2(e), HUD research con
tracts

12 U.S.C. § 1747g(h), HUD moderate-income
housing contracts under $1,000

12 U.S.C. § 1788(b), National Credit Union
Administration insurance contracts under
$1,000

15 U.S.C. § 634(b) (4), SBA insurance con
tracts under $1,000

16 U.S.C. § 580c, Agriculture contracts for
Forest Service test materials and devices

16 U.S.C. § 1052(b) (1), Department of
the Interior contracts for research vessels

20 U.S.C. § 331a(a) (1), HEW contracts for
educational research

20 U.S.C. § 331a(b)(I), HEW contracts for
educational research training

20 U.S.C. § 1034(a), HEW contracts for
library improvement research and train
ing
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20 U.S.C. § 1068(a), HEW contracts for im
plementing talent search program

22 U.S.C. § 287e, Department of State con
tracts of U.S. Mission to United Nations

22 U.S.C. § 1047, Department of State con
tracts for Foreign Service Institute

30 D.S.C. § 556(b), Department of the In
terior contracts for work animals, vehicles,
and equipment

41 U.S.C. § 6a(h), Department of State
contracts for the packing of personal and
household effects of U.S. diplomatic per
sonnel for foreign shipment

42 U.S.C. § 263d (b) (3), HEW contracts for
electronic product radiation control pro
gram

42 U.S.C. § 1480(a), Agriculture purchases
of less than $300

42 U.S.C. § 1521(a) and (b), HUD construc
tion contracts

42 U.S.C. § 1532, HUD contracts for defense
public works

42 U.S.C. §§ 1592d and h, HUD contracts for
defense housing

42 U.S.C. § 1857b-1 (a) (2), Environmental
Protection Agency research contracts to
control air pollution

42 U.S.C. § 2051(c), AEC R&D and training
contracts

42 U.S.C. § 2075, AEC special nuclear ma
.terial contracts

42 U.S.C. 4081, HUD contracts for flood
control insurance

42 U.S.C. § 4372(e), Council on Environ
mental Quality contracts

49 U.S.C. § 1638, DOT contracts for high
speed ground transportation

Other Statutes Redundant
to ASPA and FPASA

7 U.S.C. § 416, Department of Agriculture
contracts for seeds

7 U.S.C. § 430, Department of Agriculture
contracts for animal serum test samples.
The Department opposes repeal. See also
41 U.S.C. § 252(c) (3), (7), (10), (11).

7 U.S.C. § 432, Department of Agriculture
contracts for cultures

PartJ

10 U.S.C. § 4504, Army contracts for sup
plies for experimental and test purposes

10 U.S.C. § 4505, Army contracts for tooling
10 U.S.C. § 4535, Army contracts for sub-

sistence supplies
10 U.S.C. § 7229, Navy fuel contracts
10 U.S.C. § 7522, Navy research contracts
10 U.S.C. § 9504, Air Force contracts for

supplies for experimental and research
purposes

10 U.S.C. § 9505, Air Force contracts for
tooling

10 U.S.C. § 9535, Air Force contracts for
subsistence supplies

16 U.S.C. § 833f, Department of the Interior
contracts for Fort Peck Power Project

25 U.S.C. §§ 96, 97, Department of the In
terior contracts for Indian Service

29 U.S.C. § 671(e) (7), HEW contracts for
National Institute for Occupation Safety
and Health

38 U.S.C. § 1820(b), Veterans Administra
tion contracts under $1,000

41 U.S.C. § 6a-1, Architect of the Capitol
contractual authority to make purchases
below $2,500

41 U.S.C. § 24, Treasury and GSA contracts
for transportation of moneys, bullion, coin,
and other securities

42 U.S.C. § 263d(b) (4), HEW contracts for
electronic products for research and test
ing

46 U.S.C. § 1193, Commerce contracts for
ship construction authorized by 46 U.S.C.
§§ 1191 and 1192

Military Construction Authorization Act.
For a number of years now, the annual
military construction authorization acts
have contained a provision that construc
tion contracts authorized by these acts
" . . . shall be awarded, insofar as prac
ticable, on a competitive basis to the low
est responsible bidder, if the national
security will not be impaired and the award
is consistent with Chapter 137 of Title
10, United States Code." Similarly, the
DOD appropriation acts since 1960 have
contained a provision substantially as fol
lows: " ... Provided further, That none

o See. for example, Pub. L. 9{)-4QS, § 804 ; 82 Stat. 390.
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of the funds appropriated in this Aet shall
be used except that, so far as practicable,
all contracts shall be awarded on a for
mally advertised competitive bid basis to
the lowest responsible bidder." •

Such provisions appear redundant, to the
preference in the ASPA for formal ad
vertising and competition.

e See.'for example, Pub. L. 90-580, § 523: 82 Stat. 1134.

/
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NAVY STOCK FUND

Under 31 U.S.C. §§ 644, 644a, and 645, pro
vision is made for the establishment of a naval
stock fund. These statutes, enacted in 1921
and 1929, would appear redundant to 10
U.S.C. § 2208, enacted subsequently, which
centralizes the establishment of working capi
tal funds for the military in the Department
of Defense. We have been informally advised
by Navy fiscal experts that these special Navy
statutes are operationally obsolete.
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CHAPTER 6

Obsolete Statutes

This chapter discusses statutes that agencies
have identified as obsolete and some additional
possibilities of obsolete statutes on which we
have not received agency comments. When
the statute grants a special authority to the
agency, we see no reason to question the
agency's view of the statute as obsolete. Some
statutes, however, impose restrictions and, be
fore repeal, should be evaluated to determine
whether they are still needed as a control.

STATUTES IDENTIFIED BY DOD
AS OBSOLETE

10 U.S.C. §§ 2271-2279, Development and
procurement of military aircraft

10 U.S.C. § 2384, Marking of military sup
plies

10 U.S.C. § 2389, DOD amendment of con
tracts for procurement of milk

10 U.S.C. § 4340, Quartermaster for the
Corps of Cadets

10 U.S.C. § 4533, Purchasing components of
Army rations

10 U.S.C. §§ 4534, 4535, Army subsistence
supplies

10 U.S.C. §§ 4776, 9776, DOD emergency
construction of fortifications on private
land in an emergency declared by the
President

10 U.S.C. § 7294, Treaty suspension of au
thorized naval ship construction

10 U.S.C. § 7342, Certain percentage of air
craft and aircraft engines procured for
naval service to be constructed or manu
factured in United States plants

10 U.S.C. § 7344, Treaty suspension of au
thorized naval aircraft

10 U.S.C. §§ 9534, 9535, Air Force subsist
ence supplies

41 U.S.C. §§ 101-125 (Contract Settlement
Act). This act applies to World War II
contracts and it is doubtful that any such
contracts are still open. With two excep
tions, then, this act could be repealed with
out any substantive impact. The first
exception is 41 U.S.C. § 114(b) which has
to do with third-party practice in the
Court of Claims. The Court of Claims has
interpreted the broad language of this sec
tion as overcoming any assumption that
it is meant to apply only in cases involv
ing claims under the Contract Settlement
Act,' and the substance of this section
is now embodied in Rule 41 of the Court
of Claims. The second exception is 41
U.S.C. § 119. This section provides for
damages to be paid the United States in
the case of fraudulent contract claims. Its
language is broad enough to cover fraud
ulent claims in connection with contracts
other than "war contracts."

STATUTES IDENTIFIED BY OTHER
DEPARTMENTS AS OBSOLETE

31 U.S.C. § 423, Department of the Treasury
contracts to install, maintain, and operate
paper money laundering machines

40 U.S.C. § 34, Contracts for rent of build-
s See Bowser. Inc. v. United States, 420 F.2d 1057 (ct. CI. 1970).

reco7!8ideration. 427 F.2d 740 (Ct. CI. 1970).
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ings to be used by District of Columbia
Government

40 U.S.C. § 474 (10), Farm Credit Admin
istration contracts

6% CPFF fee on defense public works,
42 U.S.C. § 1533. Under 42 U.S.C. § 1533,
a limitation of six percent is placed on
the fixed fee for CPFF contracts for con
struction of public works necessary to the
health, safety, or welfare of persons en
gaged in national defense as authorized
by 42 U.S.C. §§ 1521, 1532, 1561, and
1562. These authorizations were termi
nated on July 1, 1953' and hence the six
percent fee limitation would appear to be
meaningless.

45 U.S.C. §§ 90, 91, and 92, Department of
the Treasury authority to settle trans
portation claims of railroads

49 U.S.C. § 1636, Department of Transpor
tation protection for common carrier
employees under high-speed ground trans
portation contracts

OTHER STATUTES PROBABLY OBSOLETE

10 U.S.C. §2381(a)(I), (c). Under 10
U.S.C. § 2381(a) (1), authority is given
to the military secretaries to prescribe reg
ulations for the preparation, submission,
and opening of bids. However, there is
inherent authority to issue such regula
tions, and 5 U.S.C. § 301 authorizes the
issuance of regulations generally. In addi
tion, it may be in conflict with 10 u.S.C.
§ 2202 which requires the Secretary of De
fense to issue regulations for procuring,
producing, warehousing, or distributing
supplies. Section 2381(c) provides: "Pro
ceedings under this section are subject to
regulations under section 486 of title 40,
unless exempted therefrom under section
481(a) of that title." Since the exemption
under 40 U.S.C. § 481(a) applies to ac
tions taken pursuant to 40 U.S.C. § 481
by the Administrator of GSA and not pur
suant to 40 U.S.C. § 486, it is not clear
what the effect of this provision is.

'Bee note following 42 tr.s.c, § 1541 (1970).
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31 U.S.C. § 635. The provison in 31 U.S.C.
§ 635 that appropriations made under the
Bureau of Yards. and Docks for public
works shall remain available until ex
pended appears redundant to general stat
utes 31 U.S.C. § 649c and 31 U.S.C. § 682,
which provide respectively that money
appropriated to the military departments
for procurement of certain items, includ
ing construction, shall remain available
until spent, and that moneys appropriated
for the construction of public buildings
shall remain available until completion of
the work for which they were appropri
ated.

31 U.S.C. § 638. The provision in § 638 that
no money appropriated for ordnance or
ordnance material shall be used for any
other purpose than that for which the
appropriation was made appears redun
dant to the general statute, found in 31
U.S.C. § 628, which provides that except
as otherwise provided by law sums appro
priated shall be applied solely to the ob
jects for which they are respectively made.
Two other provisions contained in 31
U.S.C. § 638, authorizing the transfer of
used or obsolete ordnance material, have
effectively been superseded by title II of
the FPASA,' dealing with property trans
fers and disposal.

41 U.S.C. § 13. This statute,' enacted in
1868, prohibits "executive departments"
from entering into contracts for statio
nery and other supplies for a longer term
than one year from the time the contract
was entered into. It is inapplicable to
agencies procuring under the ASPA ' and
title III of the FPASA.' Since most ex
ecutive agencies procure under these two
acts, this statute has a very limited appli
cation and significance today.

Navy World War II defense facilities au
thorization, 50 U.S.C. App, § 1201. This
statute as originally enacted authorized
the Secretary of the Navy, for the dura
tion of World War II and for six months
thereafter, in connection with the procure
ment of supplies and equipment necessary

3 Sec specifically 40 U.s.C. §§ 488 and 484 (1970).
~ R.B. § 3735.
~See 10 U.S.C. § 2314 (1970).
• See 41 U.S.C. § 260 (1970).
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for the prosecution of World War II and
the maintenance of national defense, to
procure necessary buildings, facilities,
utilities, and appurtenances thereto on
Government-owned land or elsewhere, and
to provide for their operation by Govern
ment or private personnel, It was permit
ted to expire as of August 1, 1953.' It
would therefore appear no longer mean
ingful, A similar provision for the Army
was repealed. At a minimum the Navy
statute could be removed from the Code.

Second War Powers Act, 50 U.S.C. App.
§§ 643-643c, 645-645b, 1152(a). All but
the above sections of the Second War
Powers Act have expired and been deleted
from the Code. A part of section 1152(a)
dealing with the authority of the Navy to
negotiate emergency contracts was ex
tended to 1947 and expired then. The re
maining portion, providing for a national

TSee Navy Contract Law (2d ed., 1959), see. 10.15.
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priorities system, expired in 1951 with the
establishment of a national priority sys
tem under the Defense Production Act.'
Sections 643-643c, dealing with access to
records on emergency contracts, are tech
nically extant for the duration of the
Korean emergency,' which has never been
formally terminated. In any case, these
access to records provisions are redundant
to permanent ones." The remaining sec
tions 645a and b, providing expiration
dates and a short title, have no indepen
dent significance once the other sections
are deleted.

Renegotiation Acts of 1942 and 1948, 50
U.S.C. App. §§ 1191, 1193. The Renegotia
tion Acts of 1942 and 1948 have expired.
In all likelihood all matters that arose
thereunder have been finally disposed of
by this time.

850 U.S.C. App. § 2061 (1970).
9 Declared by Presidential Proclamation No. 2914, Dec. 16, 1950.
10 See ». 49 supra.
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CHAPTER 7

Legislative Action Recommendations

The following list is a compilation of recom
mendations made throughout the report which
call for legislative action. It also includes a few
recommendations which could be accomplished
by executive action, but where legislative ac
tion may be preferable, for example, because
the recommendation is closely related to other
recommendations requiring legislative action
or because of the complexities involved in get
ting uniform implementation by the number
of agencies involved. In such cases, the recom
mendation is designated as "legislative action
preferred."

PART A

GENERAL PROCUREMENT
CONSIDERATIONS

Chapter 2

Policy Development and Implementation

1. Establish by law a central Office of Fed
eral Procurement Policy in the Executive Of
fice of the President, preferably in the Office
of Management and Budget, with specialized
competence to take the leadership in procure
ment policy and related matters. If not organi
zationally placed in OMB, the Office should be
established in a manner to enable it to testify
before committees of Congress. It should de
velop and persistently endeavor to improve
ways and means through which executive
agencies can cooperate with and be responsive
to Congress.

Chapter 3

The Statutory Framework

2. Enact legislation to eliminate incousis
tencies in the two primary procurement stat
utes by consolidating the two statutes and thus
provide a common statutory basis for procure
ment policies and procedures applicable to all
executive agencies. Retain in the statutory
base those provisions necessary to establish
fundamental procurement policies and proce
dures. Provide in the statutory base for an
Office of Federal Procurement Policy in the
executive branch to implement basic procure
ment policies.

3. (a) Require the use of formal advertising
when the number of sources, existence of ade
quate specifications, and other conditions jus
tify its use.

(b) Authorize the use of competitive negotia
tion methods of contracting as an acceptable
and efficient alternative to formal advertising.

(c) Require that the procurement file disclose
the reasons for using competitive methods
other than formal advertising in procurements
over $10,000, or such other figure as may be
established for small purchase procedures.

(d) Repeal statutory provisions inconsistent
with the above.

4. Adjust the statutory provision on solici
tations and discussions in competitive procure
ments other than formal advertising in the
following manner:

(a) Extend the provision to all agencies.

(b) Provide for soliciting a competitive rather
than a "maximum" number of sources, for the
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public announcement of procurements, and for
honoring the reasonable requests of other
sources to compete.
(c) Promulgate Government-wide regulations
to facilitate the use of discussions in fixed-price
competitions when necessary for a common
understanding of the product specifications.
(d) Require that evaluation criteria, including
judgment factors to be weighed by the head
of an agency when he is responsible for con
tractor selection, and their relative importance,
be set forth in competitive solicitations in
volving contracts which are not expected to be
awarded primarily on the basis of the lowest
cost.

5. When competitive procedures that do not
involve formal advertising are utilized, estab
lish that agencies shall, upon request of an un
successful proposer, effectively communicate
the reasons for selecting a proposal other than
his own.

6. Authorize sole-source procurements in
those situations where formal advertising or
other competitive procedures cannot be utilized,
subject to appropriate documentation; and, in
such classes of procurements as determined
by the Office of Federal Procurement Policy,
subject to the determination being approved
at such level above the head of the procuring
activity as is specified in agency regulations.

7. Increase the statutory ceiling on procure
ments for which simplified procedures are
authorized to $10,000. Authorize the Office of
Federal Procurement Policy to review the
ceiling at least every three years and change it
where an appropriate formula indicates the
costs of labor and materials have changed by
10 percent or more.

8. Authorize all executive agencies to enter
into multi-year contracts with annual appro
priations. Such contracts shall be based on
clearly specified firm requirements and shall
not exceed a five-year duration unless autho
rized by another statute.

9. Repeal the current statutory requirement
that the contractor provide the procuring
agency with advance notification of cost-plus-a
fixed-fee subcontracts and subcontracts over
$25,000 or five percent of the prime contract
cost.

Part J

Chapter 4

The Regulatory Framework

10. Establish a system of Government-wide
coordinated, and to the extent feasible, uni
form procurement regulations under the direc
tion of the Office of Federal Procurement
Policy, which will have the overall responsi
bility for development, coordination, and con
trol of procurement regulations.

11. Establish criteria and procedures for an
effective method of soliciting the viewpoints
of interested parties in the development of
procurement regulations.

Chapter 5

The Procurement Work Force

17. [Legislative action preferred.] Establish
a better balance between employee tenure and
promotion rights and long-range needs of the
agencies.

20. [Legislative action preferred.] Structure
career development, promotion, and reduction
in-force programs to reflect a longer-range
viewpoint of what is best for the overall needs
of the agency and of the Government.

21. [Legislative action preferred.] Establish
a Federal Procurement Institute which would
include undergraduate and graduate curricula,
procurement research programs, executive
seminar programs, and other academic pro
grams.

Chapter 6

The Governmeut Make-or-Buy Decision

22. Provide through legislation that it is
national policy to rely on private enterprise
for needed goods and services, to the maximum
extent feasible, within the framework of pro
curement at reasonable prices.

Chapter 7

Timely Financing of Procurement

27. (b) Congress should eliminate delays
in its consideration of requests. Among the
techniques which hold promise of providing
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substantial improvement, we believe each of
the following deserves serious consideration
by the Congress:

(1) Making greater use of authorization
statutes covering periods of two years
or more.

(2) Making greater use of authorizing
legislation covering program objec
tives rather than annual segments
of work.

(3) Making greater use of appropriations
for a period longer than one fiscal
year.

(4) Changing the fiscal year from July
1-June 30 to October 1-September
30.

Chapter 8

Selected Areas in the Acquisition Process

36. Enact legislation to authorize negotiated
sale of surplus elephantine tools (such as heavy
machine tools) and of equipment which is
"excess to Government ownership but not to
Government requirements," with adequate
protection to the Government for its future
needs when competition is not feasible. While
the lack of such authority now appears to be a
problem only for the Department of Defense,
to provide for future contingencies the legis
lation should cover all agencies.

Chapter 11

National Policies Implemented Through the
Procurement Process

44. Raise to $10,000 the minimum level at
which social and economic programs are ap
plied to the procurement process.

46. Revise current debarment policies to
provide for uniform treatment for comparable
violations of the various social and economic
requirements and to establish a broader range
of sanctions for such violations.
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PART B

ACQUISITION OF RESEARCH AND
DEVELOPMENT

Chapter 2

Federal Obieetioee and Organizations

2. Allocate a limited amount of funds to
each Federal laboratory to be used at the
discretion of the laboratory director to initi
ate R&D proj ects in support of any national
objective. Some of these projects might lie
outside the normal mission of the laboratory.

Chapter 4

Procurement Policy

8. Eliminate cost sharing on R&D projects,
except in cases where the performer of the
project would clearly benefit, e.g., through eco
nomic benefits on commercial sales. Decisions
with respect to the placement of R&D contracts
or grants should not be influenced by potential
involvement in cost sharing.

9. [Legislative action preferred.] Eliminate
recovery of R&D costs from 'Government con
tractors and grantees except under unusual
circumstances approved by the agency head.

10. Recognize in cost allowability principles
that independent research and development
(IR&D) and bid and proposal (B&P) expendi
tures are in the Nation's best interests to
promote competition (both domestically and
internationally), to advance technology, and to
foster economic growth. Establish a policy rec
ognizing IR&D and B&P efforts as necessary
costs of doing business and provide that:

(a) !R&D and B&P should receive uniform
treatment, Government-wide, with exceptions
treated by the Office of Federal Procurement
Policy.

(b) Contractor cost centers with 50 percent or
more fixed-price Government contracts and
sales of commercial products and services
should have IR&D and B&P accepted as an
overhead item without question as to amount.
Reasonableness of costs for other contractors
should be determined by the present DOD for
mula with individual ceilings for !R&D and
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B&P negotiated and trade-offs between the
two accounts permitted.

(c) Contractor cost centers with more than
50 percent cost-type contracts should be sub
ject to a relevancy requirement of a potential
relationship to the agency function or opera
tion in the opinion of the head of the agency.
No relevancy restriction should be applied to
the other contractors.

PART D

ACQUISITION OF COMMERCIAL
PRODUCTS

Chapter 3

Requirements

4. [Legislative action preferred.] Assign
responsibility for policy regarding the develop
ment and coordination of Federal specifications
to the Office of Federal Procurement Policy.

Chapter 4

Acquisition

6. Provide statutory authority and assign
to the Office of Federal Procurement Policy
responsibility for policies to achieve greater
economy in the procurement, storage, and dis
tribution of commercial products used by Fed
eral agencies. Until statutory authority is
provided and until such responsibility is as
signed to the Office of Federal Procurement
Policy, the following actions should be taken:

(a) Establish reasonable standards to permit
local using installations to buy directly from
commercial sources if lower total economic
costs to the Government can be achieved.
However, decentralization of items for local
purchase should not be permitted to affect ad
versely centralized procurement and distribu
tion management required for purposes such
as mobilization planning, military readiness,
and product quality assurance.

(b) Develop and implement on an orderly basis
industrial funding of activities engaged in in
teragency supply support of commercial prod
ucts and services, to the fullest practical
extent, so that

f'"
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(1) determination and recoupment of the
true costs for providing such prod
ucts and services will be facilitated,
and

(2) efficiency in the use of resources will
be fostered.

(c) Evaluate continuously the efficiency, econ
omy, and appropriateness of the procurement
and distribution systems on a total economic
cost basis at all levels, without prejudice to
mobilization reserve and other national re
quirements.

8. [Legislative action preferred.] Authorize
primary grantees use of Federal sources of
supply and services when:
(a) The purpose is to support a specific grant
program for which Federal financing exceeds
60 percent,
(b) The use is optional on the grantee, the
Government source, and, in the case of Fed
eral schedules or other indefinite delivery con
tracts, on the supplying contractor, and
(c) The Government is reimbursed all costs.

Chapter 5

Special Products and Services

17. Establish by legislation a' central co
ordinator to identify and assign individual
agency responsibilities for management of the
Federal food quality assurance program.

PART E

ACQUISITION OF CONSTRUCTION AND
ARCHITECT·ENGINEER SERVICES

Chapter 2

Architect-Engineer Services

1. Base procurement of architect-engineer
services, so far as practicable, on competitive
negotiations, taking into account the technical
competence of the proposers, the proposed con
cept of the end product, and the estimated cost
of the project, including fee. The Commission's
support of competitive negotiations is based
on the premise that the fee to be charged
will not be the dominant factor in contracting
for professional services. The primary factor
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should be the relative merits of proposals for
the end product, including cost, sought by the
Government, with fee becoming important only
when technical proposals are equal. The prac
tice of initially selecting one firm for negotia
tion should be discouraged, except in those
rare instances when a single firm is uniquely
qualified to fill an unusual need for professional
services.

4. Repeal the statutory six-percent limita
tion on A-E fees. Authorize the Office of Fed
eral Procurement Policy to provide appropriate
policy guidelines to ensure consistency of action
and protection of the Government's interest.

PART F

FEDERAL GRANT·TYPE ASSISTANCE
PROGRAMS

Chapter 3

Proposed Changes

1. Enact legislation to (a) distinguish as
sistance relationships as a class from procure
ment relationships by restricting the term
"contract" to procurement relationships and
the terms "grant," "grant-in-aid," and "coop
erative agreement" to assistance relationships,
and (b) authorize the general use of instru
ments reflecting the foregoing types of rela
tionships.

PART G

LEGAL AND ADMINISTRATIVE
REMEDIES

Chapter 2

Disputes Arising in Connection With Contract
Performance

2. [Legislative action preferred.] Provide
for an informal conference to review contract
ing officer decisions adverse to the contractor.

3. [Legislative action preferred.] Retain
multiple agency boards; establish minimum

/
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standards for personnel and caseload; and
grant the boards subpoena and discovery
powers.

4. Establish a regional small claims boards
system to resolve disputes involving $25,000
or less.

5. Empower contracting agencies to settle
and pay, and administrative forums to decide,
all claims or disputes arising under or growing
out of or in connection with the administration
or performance of contracts entered into by the
United States.

6. Allow contractors direct access to the
Court of Claims and district courts.

7. Grant both the Government and contrac
tors judicial review of adverse agency boards
of contract appeals decisions.

8. Establish uniform and relatively short
time periods within which parties may seek
judicial review of adverse decisions of admin
istrative forums.

9. Modify the present court remand practice
to allow the reviewing court to take additional
evidence and make a final disposition of the
case.

10. Increase the monetary jurisdictional
limit of the district courts to $100,000.

11. Pay interest on claims awarded by ad
ministrative and judicial forums.

12. Pay all court judgments on contract
claims from agency appropriations if feasible.

Chapter 4

Equitable and Special Management Powers
Under Public Law 85-804

21. Make authority presently conferred by
Public Law 85-804 permanent authority.

22. Authorize use of Public Law 85-804 by
all contracting agencies under regulations pre
scribed by the President.

23. Incorporate Public Law 85-804 into the
primary procurement statute.

24. Revise existing requirements in Public
Law 85-804 on reporting to Congress.
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PART H

SELECTED ISSUES OF LIABILITY:
GOVERNMENT PROPERTY AND
CATASTROPHIC ACCIDENTS

Chapter 3

Catastrophic Accidents

4. Enact legislation to assure prompt and
adequate compensation for victims of cata
strophic accidents occurring in connection with
Government programs.

5. Enact legislation to provide Government
indemnification, above the limit of available
insurance, of contractors for liability for dam
age arising from a catastrophic accident oc
curring in connection with a Government
program.

PART I

PATENTS, TECHNICAL DATA,
AND COPYRIGHTS

Chapter 2

Patents

1. [Legislative action preferred.] Implement
the revised Presidential Statement of Govern

.ment Patent Policy promptly and uniformly.

2. Enact legislation to make clear the au
thority of all agencies to issue exclusive licenses
under patents held by them.

4. Amend 28 U.S.C. § 1498 to make author
ization and consent automatic in an cases ex
cept where an agency expressly withholds its
authorization and consent as to a specific
patent.

6. Authorize an agencies to settle patent
infringement claims out of available appro
priations prior to the filing of suit.

7. Grant all agencies express statutory au
thority to acquire patents, applications for
patents, and licenses or other interests there
nnder.

8. Give the United States District Courts
concurrent jurisdiction with the Court of

Part J

Claims for suits brought pursuant to 28 U.S.C.
§ 1498 subject to the jurisdictional amount
under the Tucker Act.

Chapter 3

Technical Data

9. Amend or repeal statutes limiting agency
flexibility concerning rights in technical data.

11. Authorize agencies to acquire informa
tion and data.

13. Establish a remedy for the misuse of
information supplied to the Government in con
fidence.

Chapter 4

Copyrights

14. Amend or repeal statutes limiting agency
flexibility in dealing with the publication of
works developed under Government contracts.

15. Enact legislation giving an agencies
authority to acquire private copyrights or in
terests therein.

[Drafts of legislation to carry out recommenda
tions calling for legislative action in Part I
are set forth at Appendixes A and B to Part
1.]

PART J

OTHER STATUTORY CONSIDERATIONS

Chapter 2

Codificatio~A Consolidated Procurement
Title in the United States Code

1. Establish a program for developing the
technical and formal changes needed to or
ganize and consolidate the procurement stat
utes to the extent appropriate in Title 41,
Public Contracts, of the United States Code.

Chapter 4

Statutes of Limited Application

2. Extend the Truth in Negotiations Act to
all Government procurement agencies and de-

"-;i~"-"'
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velop coordinated regulations for interpreta
tion and application of its provisions.

3. Extend the Renegotiation Act for periods
of five years.

4. Extend the Renegotiation Act to contracts
of all Government agencies.

,ff
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5. Raise the jurisdictionai amount under
the Renegotiation Act from one million to two
million dollars for sales to the Government;
and from twenty-five thousand to fifty
thousand dollars for brokers' fees.

6. Expand and clarify the criteria used by
the Renegotiation Board.
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APPENDIX A

The Legal Framework of Government Procurement

INTRODUCTION

Like all Federal activities, Government pro
curement operates in a framework of law
which derives from the Constitution, statutes,
Executive orders, regulations, court decisions,
and administrative rulings. However, in one
respect, Government procurement is unique.
A major part of the applicable law stems from
the general law or common law of contracts.
Thus, as its title signifies, Government con
tract iaw is a special blend of Government
law and contract law.

The importance of this composite of law is
threefold. First, it determines the authority of
the contracting officer to enter into and ad
minister a contract on behalf of the Govern
ment. He can bind the Government only within
the scope of authority assigned to the United
States by the Constitution under our Federal
system,' and delegated to him by statutes and
regulations." Second, the law determines the
validity of the contract in other respects and
also defines the rights, obligations, and rela
tions of the parties. Finally, the law provides
remedies for enforcement and redress of con
tract rights.

This discussion traces the path of the law
from its sources in the common law and the
Constitution through the statutes to its work
ing place in the regulations. Its purpose is
informational-to provide general background
on the legal structure, forces, and constraints
which shape and animate, and sometimes
hobble, the Government procurement process.

1 United States v, Tingey, 39 U.S. (5 Pet.) 112 (1831).
2 The Floyd Acceptances, 74 U.S. 666 (1868): Federai Crop

Insurance Corp. v. Merrill, 332 U.S. 380 (1947).

THE CONSTITUTIONAL FRAMEWORK
OF GOVERNMENT CONTRACTING

The authority of the Government to engage
in procurement is not grounded in any specific
provision of the Constitution, but is in
herent in its sovereignty. The United States as
"a body politic, may, within the sphere of the
constitutional powers confided to it, and
through the instrumentality of the proper de
partments to which those powers are confided,
enter into contracts not prohibited by law,
and appropriate to the just exercise of those
powers." a "There is power to contract in every
case where it is necessary to the execution of
a public duty." ,

Though the Constitution contains no pro
visions specifically addressed to procurement,
a number of provisions are particularly signifi
cant. Section 3 of Article IV of the Constitu
tion provides that Congress shall have the
power to make all rules and regulations con
cerning property of the United States. Sec
tion 9 of Article I prohibits the withdrawal
of moneys from the Treasury except in conse
quence of appropriations made by law. This sec
tion, however does not prohibit legislation
authorizing the creation of contractual obliga
tions.' Thus, if a statute authorizes the making
of a contract, it is legal notwithstanding the
absence of an appropriation; payment, how
ever, must await an appropriation.v

Although relatively rare, constitutional
questions sometimes arise in connection with

S United States v. Tingey. 39 U.S. (8 Pet.j 114 (1831).
"United States v, Maurice, 26 F. Cas. 1211 (No. 15, 747) (C.C.D.

vs, 1823).
~Reeside v. Walker, 62 U.S. (11 How.) 271 (1850).
G Mitchell v. United States, 18 Ct. CI. 281, rev'd 109 U.S. 146

(1883) .
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Government procurement. For example, in
Gonzalee v. Freeman.' a debarred contractor
argued that his debarment violated the due
process requirements of the Constitution. The
court held that due process was required by
statute and therefore never reached the ques
tion whether the Constitution specifically re
quired this. In another case, it was held that
the original Renegotiation Act was not an un
constitutional delegation of powers.' More re
cently, it was held that the current minority
enterprise program under section 8(a) of the
Small Business Act violates the Fifth Amend
ment.v

Occasionally, the constitutional doctrine of
the separation of powers has generated con
troversy. One confrontation centered on execu
tive reluctance to carry out a congressional
authorization for the development of the RS
70 supersonic bomber." The question arose
whether Congress could require, not merely
authorize, the President to act. The constitu
tional issue remained unresolved siuce agree
ment was reached to reconsider the project.
A similar issue was raised in counection with
10 U.S.C. § 2662(a) which originally required
the military departments to "come into an
agreement with the Committees on Armed
Services" before entering into certain real prop
erty transactions. As the result of constitu
tional and policy questions raised by President
Eisenhower, this section was amended to pro
vide merely for advance notification to the
congressional committees." Recently President
Nixon, in signing into law Pub, L. 92-313,
directed GSA not to comply with two pro
visions requiring congressional approval of con
struction prospectuses because the provisions
were unconstitutional."

In a 1971 confrontation, the Attorney Gen
eral suggested that the authority given the
Comptroller General under 31 U.S.C. §§ 41, 67
(a), and 71 to audit accounts of disbursing
officers and settle claims against the Govern
ment and, as an incident thereof, handle bid

1384 F.2d 570 (D.C.Cir; 19(4).
II Lichter v. United States, 334 U.S. 742 (1948).
9 Ray Bailie Tl"aBk Hauling, Inc., v. Kleppe (D.C. Fla., Oct. 29,

1971). But see Kleen-Rite Janitorial Services v. Laird (D.C. Mass.,
Sept, 21; 1971).

1() See Davis, Congressional Power to Require Defense ExpendituTe8.
83 Ford. L. Rev. 39 (1964).

:11 See Harris. Congressional Control of Administration, 219-225
(1964) •

aaSee 437 FOR, Federal Contracts Report, G-l.
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protests and review Board of Contract Appeals
decisious, is constitutionally questionable be
cause as an agency of Congress, he cannot be
delegated executive functions."

The constitutional doctrine of dual sover
eignty has also had an impact on Government
procurement, particularly with respect to
the extent to which Government contracts or
contractors are subject to State taxation and
regulation. This doctriue, stemming from
McCulloch v. MMyl(J,nd," recognizes that the
States and the Federal Government are sepa
rate and distinct sovereigns, each with its own
sphere of authority, and neither may constitu
tionally interfere with the other. At one time,
the Supreme Court was more prone to bar
State action under this doctrine, but the mod
ern trend is one of judicial restraint. In the field
of taxation, a distinction has evolved between
the so-called "incidence" and "burden" of a
tax. Thus where a State tax is levied expressly
against the Government, its property, or a Gov
ernment contract, it will still be held uncon
stitutional." On the other hand, where it falls
directly on the person of the contractor, it
will generally be held constitutional even
though the burden is passed on to the Govern
ment;> as under a cost-reimbursement con
tract," unless Congress has expressly given
the contractor immunity from State taxation 18

or the State tax discriminates against Gov
ernment contractors."

In the regulatory field, State actions which
directly apply to the Government, or conflict
with its established policy under statute or
regulation, have been held unconstitutional.
For example, the Secretary of the Interior was
under no obligation to submit his plans and
specifications for the construction of a dam on
the Colorado River to the State engineer for

13 See letter. Attorney General to Comptroller General, June 14,
1971 (GAO File B-158766); Cibinie and Lasken, The ComptroUer
General and Government Contracts, 38 Geo. Wash. L. Rev. 349,
375-384. 393-5.

14 17 U;S. (4 Wheat.) 316 (1819).
:wSee United States v. County of Allegheny. 322 U.S. 174 (1944):

ClaUam County v, United Sta.tes, 263 U.S. 341 (1923): Kern
Limerick. Inc. v. Scurlock. 374 U.S. 110 (1954).

16 Esso Sta.ndard Oil Co. v. Evans. 345 U.S. 495 (1953): United
States v, City of Detroit, 355 U.S. 484 (1958); United Sta.tes v.
Town of Muskegon, 355 U.S. 484 (1958) ; United States v, Boyd. 878
U.S. 39 (1949).

1T Alaba.ma v. King and Boozer, 314 U.S. 1 (1941).
18 See Carson v, Roane-Anderson c«, 342 U.S. 232 (1952).
19 Phillips Chemical Co. v, Dumas Independent School Diswict, 361

U.S. 376 (l96iJ) ; Moses Lake Homes. Inc. v. Grant Count1/, 365 U.S.
744 (1961).
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approval." Under their general police powers,
States have enacted many kinds of restraints
on freedom of contracting which are generally
binding with regard to private contracts but
were found unconstitutional with regard to
Government contracts because they conflicted
with the established Federal policy of award
to the low offeror. For example, State laws
regulating milk prices," rates for the trans
portation of household goods," or public utility
rates 22 were held unconstitutional as conflict
ing with a Federal policy of award to the low
offeror. Similarly, State requirements for li
censing construction contractors have been
held inapplicable to Government contractors
as contrary to Government policy for deter
mining the "responsible" contractor."

The constitutional doctrine of exclusive Fed
eral jurisdiction over land purchased by the
Government with the unconditional consent
of a State 22 also plays a role in the procure
ment process. In such enclaves, State laws are
generally inoperative. Thus, a State cannot
enforce minimum price regulations 26 or levy
sales" or property 28 taxes in such enclaves.
State regulations, however, in effect at the time
of the transfer of sovereignty remain enforce
able until abrogated by Congress." In addition,
Congress may waive Federal immunity, as it
has done, for example, under the Buck Act, 4
U.S.C. § 105.

In sum, though there are no specific con
stitutional provisions for Government procure
ment and constitutional questions rarely arise,
the Constitution is controlling in this area as
in other areas of Government operations and
Congress and the executive agencies must be
ever mindful of constitutional limitations in
developing Government procurement policies
and practices.

2GArizona v, California, 283 U.S. 423 (1931). See ahJo Johnson v,
Maryland, 254 U.S. 51 (1920). Oi, Commonwealth v, Closson. 229
Mass. 329 (1918).

21 Paul v. United States, 371 U.S. 245 (1963).
22 United States v. Georgia Public Service Comm'n, 371 U.S. 285

(1963) .
2~ Public Utilities Comm'n v. United States, 355 U.S, 534 (1958).
2t Leslie MiUer, Inc. v. Arkansas, 352 U.S. 187 (1956).
2li U.S. Oonat., art. I, § 8, d. 17.
26 Paul v. United States, 371 U.S. 245 (1963).
21 See Standard Oil Co. v, California, 291 U.S. 242 (1934).
28Surplus Trading Co. v, Cook, 281 U.S. 647 (1930) ; Humble Pipe

Line Go. v, Waggonner, 376 U.S. 369 (1964).
29 James Stewart & Co. v. Sadral~ula, 309 U.S. 94 (1940).
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THE COMMON LAW

It is often said that when the Government
"comes down from its position of sovereignty,
and enters the domain of commerce, it submits
itself to the same laws that govern individuals
there."" This is generally true, but some res
ervations must be noted. For one thing, as
pointed out in detail below, the courts have
found a few of the rules of the common law
incompatible with the special needs and nature
of the Government, and therefore inapplicable
to its contracts. Also, the Government is still
the controlling authority, and it could, within
constitutional limits, subordinate and supersede
the common law of contracts. This it has
sometimes done. For example, under the com
mon law, one party is not entitled to recover
any profit earned by the other nor can one
party cancel a contract without compensating
the other for his loss of anticipated profits.
Nevertheless Congress has authorized the Gov
ernment to recapture excess profits under the
Renegotiation Acts and to terminate Govern
ment contracts without liability for antici
pated profits under the reontract settlement
statutes." For the most part, the Government
has not chosen to assert its sovereign preroga
tive; hence the common law remains a signifi
cant part of the law of Government contracts.

Thus, Government contracts like other con
tracts are generally subject to the common
law rules of offer and acceptance;" mutual
consideration," agency,34 mistake," misrepre
sentation," nondisclosure of material facts,"
fraud," unconscionability.v impossibility,"

00 Cooke v. United States, 91 U.S. 389, 398 (1875).
31 Note 8 supr~ See also Russell Motor Car Co-. v, United States,

Z61 U.S. 514 (1923); DeLaval Steam Turbine Co. v, United
States, 284 U.S. st (1931).

32 United States v, PurceU Envelope Co., 249 U.S, 313 (1919) ; cf.
U.e.C. § 2-205.

33 Sava-ge Arms Co. v. United States, 266 U.S. 217 (1924).
34 American Anchor & Chain Corp. v, United Bta-tes, 166 Ct. 01. I,

831 F.2d 860 (1964).
3~ National Presto Industries, Inc. v. United States, 167 Ct. Cl.

749, 338 F.2d 99 (1964), cert, denied, 380 U.S. 962 (1965),
36 Womack v. United States, 182 Ct. Ol. 399, 389 F.2d 793 (1968) ;

Morrison-Knudsen Co. v. United States, 170 Ct. CI, 712, 345 F.2d
535 (1965).

31 Helene Curtis Industries, Inc, v, United States; 160 Ct. C1. 437,
312 F.2d 774 (1963),

3,8 Lalone v. United States, 164 U.S. 255 (1896).
39 Hume v. United States, 132 U.S. 406 (1889).
4() Columbus Ry, Power & Light co. v, City of Columbus, 249 U.S.

399 (1919).
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illegality," privity of contract," third-party
beneficiaries," liquidated damages," implied
warranty of mutual cooperation," implied
warranty of fitness for use," implied warranty
of merchantability," suitability of specifica
tions," bailee's liability," risk of 10ss,50 waiv
er," 'estoppel," ratification," interpretation
and construction," contra proferentum," set
off,56 breach,57 and measure of damages. 58 In
these respects the Government generally fares
no better than private contractors under the
common law.

But in .a few respects it does. Unlike pri
vate contractors, the Government is not bound
by the common law rule of apparent authority,
which makes a principal responsible for the
contracts entered into by an agent in excess
of his authority when the principal surrounds
the agent with all the indicia of unrestricted
authority." Under the special conditions of
formal advertising, the Government is not sub
ject to the general rule that an offer may be
withdrawn at any time before acceptance."
In some circumstances the Government may
assert the special defense of sovereign acts
to avoid liability for breach of contract when

41 United States v, Goltra, 812' D.'S. 203 (1941),
42 Merritt v, United States, 267 U.S. 338 (1925).
43 United States v, Hutt, 165 F.2d 720 (5th Cir. 1948).
U Priebe & Sons v. United States, 332 U.S. 407 (1947).
"George A. FuUer Co. v. United States, 108 Ct. 01. 70 (1947).
4lI United States v: Hamden Cooperative Creamery, 185 F. Supp.

541 (E.n.N.Y. 1960), afJ'd. 297 F.2d 130 (2d Gir. 1961).
41Whitin Machine WorTc8 v. United States, 175 F.2d 504 (lst

Cir. 1949).
48Nichola & Co. v. United States, 156 Ct. OJ. 358 (1962), cart.

denied, 371 U.S. 959 (1968).
coSun Printing & Publishing,A88'n v, Moore, 183 U.S. 642 (1902).
51) Halvor8on v, United Stolea, 126 F. Supp. 898 (E.D. Wash.

1954) .
n United States v. Chicheater. 312 F.2d 275 (9th Cir. 1963).
~2 Hatchitt v. United States. 158 F.2d 754 (9th Cir. 1946) ; Man

loading & Management Associates v, United States. 461 F. 2d 1299
(Ct. C1. 1972).

n United States e, Beebe. 180 U.S. 343 (1901). See Poirier.
Ratification Under Public Contracts Involving the National De
[enee, 23 Fed. B.J. 37 (1963).

npriebe & Sons V. United StateB, 332 U.S. 407 (1947).
M United States v. Lennox Metal Mfg. cs.. 225 F.2d 802 (2d Cir.

1955). Under this rule of interpretation. contract ambiguities are
resolved against the party '·draftingthe language; provided there
is no better indication of the intent of the parties.

S6 United States v. Munaey Trust Co.. 332 U.S. 284, 239 (1947).
~1 United States v. Behan. 110 U.S. 338 (1884); United States v.

Spearin. 248 U.S. 132 (1918).
58 United Statee v. Behan. 110 U.S. 338 (1884); United Statee V.

Speed. 75 U.S. 77 (1869).
uFederol Crop Ina. V. Merrill, 332 U.S. 380 (1947). Whelan &

Dunningan, Government Contracts .. Apparent Authority and E8top~

J)el, 55 Geo. L.J. 880 (1967). But see Compo Gen. Dec. B-176393
(Oct. 13. 1972).

eo Scott v. United Statee, 44 Ct. 01. 524, 527 (1909); Refining
A8sociatell. Inc. V. United States, 124 Ot. Cl. 115 (1953).
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it disrupts or frustrates performance by a con
tractor." Nor is it generally subject to interest
on delayed payments in the event the contrac
tor recovers a judgment against it." More
over, in case of conflict, it is the Federal
common law that applies to Government con
tracts."

With these few exceptions, the common law
generally governs the contract side of Govern
ment contract law. It should be noted that the
common law is not static. It continues to un
dergo growth, change, and evolution. Thus,
in lieu of allocating to one party or the other
the total risk of loss by reason of mutual
ignorance of a material matter, the courts
may fashion a new rule for sharing the loss
by both parties." In view of the fact that the
Uniform Commercial Code has been adopted
by all the States as the basis for governing
private business transactions, Federal tribu
nals, absent a settled Federal rule, may look
to it for guidance as to the rule to be applied
to Government contracts."

In short, though subject to displacement by
statutes and regulations, the common law re
mains a latent but pervasive part of Govern
ment contract law, supplementing and con
struing contract provisions and delineating the
rights and relations of the parties.

STATUTES

In Part A of this report, there is a summary
of the "Historical Development of the Procure
ment Process" which includes a discussion of
the evolution of procurement statutes from
the Revolutionary War period to the present.
It points out that "Between 1829 and the
Civil War, no major procurement legislation
was introduced."

Today, however, "[a] careful study of the
Congressional enactments with reference to
Government contracting presents a picture of
Congress periodically limiting, granting, cir-

81 Horowitz V. United Statea, 267 U.S. 458 (1925).
C2Rameey V. United States, 121 Ct. Cl. 426, 101 F. Supp. 353

(1951) .
e3 Clearfield Trust CO. V. United Statee. 318 U.S. 363 (1943).
M National Pre8~ Industriea. Inc. V. United States. 167 Ct. Cl. 749,

338 F.2d 99 (1964).
8~ See Fedef'al Pacific IEleotric Company, IBOA, 1964 BOA 'if' 4494

and cases cited.
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cumscribing, defining and redefining contract
authority . . . It is an unusual session of Con
gress, today, which does not enact at least
one piece of legislaticn with reference to Gov
ernment contracts."" In fact, there has been
no such session since World War II.

Also, throughout this report, specific statu
tory problems and recommendations are cov
ered. In this appendix, no effort is made to
point out what is good or bad or how it can
be made better. The only purpose is descrip
tiv~to convey a sense of the scope, number,
and kinds of procurement statutes and iden
tify the most important.

The procurement statutes go back to the
"Acts of the first Congress of the United
States." During the first session, they estab
lished the executive departments of Foreign
Affairs, War, and Treasury, and the Post Of
fice; 61 authorized a program for the establish
ment and support of lighthouses, beacons,
buoys, and public piers; ea made appropriations
for 1789, including $137,000 for "defraying
the expenses of the Department of War,""
and for 1790, including "a provision for build
ing a lighthouse on Cape Henry." 10 Thus with
the very first Congress, the basic pattern of
procurement statutes-chartering an agency,
authorizing a program, and appropriating
funds-was beginning to take shape.

Shortly thereafter on May 8, 1792, Congress
enacted the first law focusing specifically on
procurement operations. It directed the Treas
ury to make all purchases for the Army.
However, this initial effort at centralizing pro
curement did not last long.

In 1798, as a first step toward accounting
for all outstanding contracts, Congress re
quired copies to be deposited in the Treasury."
In 1808, it passed an "Officials-Not-to-Benefit"
law." In 1809, it prescribed competitive adver
tising for all contracts. This requirement even
tually evolved into the famous R.S. § 3709,
41 U.S.C. § 5, which is still on the books and,
for over 80 years, governed all Federal pro
curement until it was generally superseded by

lIG Moss, GOllet'nment Contt'acts: Nature, Scope and Type, 5 Beet,
CoIl. L. Rev. 21, 24 (1963).

611 Stat. 28. 49, 65, 70.
III!I 1 Stat. 53.
GO1 Stat. 95.
10 1 Stat. 105.
Til Stat. 610, 41 U.S.C. § 20 (1970).
12 2 Stat. 484, 41 U.S.C. § 20 (1970).
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the Armed Services Procurement Act and the
Federal Property and Administrative Services
Act.

Thus, within the first 20 years, Congress
developed the main root forms of procurement
statutes covering organization, program au
thorization, funding,award procedures, ac
counting, and conflicts of interest. Today,
about 4,000 procurement-related statutory pro
visions have been identified. Most follow the
early forms, but new ones have been added
for such things as remedies, national emer
gencies, and price and profit controls. The
most striking development has come from the
recognition that procurement can buy more
than goods and services; it can directly pro
mote the general welfare. Accordingly, it has
been loaded with a broad range of collateral
Government objectives in socioeconomic areas
such as labor, Buy-American, small business,
nondiscrimination, etc.

Organization and Charter Acts

The need for organization and charter acts
is aptly described in The Floyd Acceptances
as follows:

But the Government is an abstract entity,
which has no hand to write or mouth to
speak, and has no signature which can be
recognized, as in the case of an individual.
It speaks and acts only through agents, or
more properly, officers.... And while some
of these, as the President, the Legisla
ture, and the Judiciary, exercise powers in
some sense left to more general definitions
necessarily incident to fundamental law
found in the Constitution, the larger portion
of them are the creation of statutory law,
with duties and powers prescribed and lim
ited by that law."

Since the establishment of the departments
of Foreign Affairs, Treasury, War, and Jus
tice in 1789, Government agencies have pro
liferated. Today there are more than 11,0
departments, independent agencies, boards,
committees, and commissions, ranging from
giants like the Department of Defense" to

'11 74 U.S. 666, 675 (1868).
'I' 5 U.S.C. § 101.



216

diminutives like the Committee On Purchases of
Blind-Made Products." Most are the creatures
of statute; some of Executive order.

All are operational in the sense that all
procure at least office supplies and equipment.
But with many, buying is negligible, and they
have no further participation in procurement;
for example, the National Mediation Board."
Some agencies, such as the Small Business Ad
ministration, Department of Labor, and Gen
eral Services Administration, are also
regulatory in the sense that they shape the pro
curement of other agencies. The Committee on
Purchases of Blind-Made Products is unique
in that its only mission is regulatory; it fixes
the price and suitability of certain products
purchased by other agencies."

Contract Authority

The statutes include numerous provisions
dealing with the continuing authority of an
agency or agencies to contract. These may be
general or specific, grants or limitations, and
the authority thereunder may be express or
implied.

Some statutory provisions are general in
that they apply to all agencies; for example,
5 U.S.C. § 3109 which provides the underlying
authority for agencies to procure expert and
consultant services by contract; 31 U.S.C.
§ 686 which authorizes agencies to place pur
chase orders on other agencies.

Other statutes are specific in that they apply
only to one agency; for example, AEC may
"acquire," "purchase," or "enter into con
tracts" for various things such as material,
facilities, buildings, real and personal property,
and services." The Army may "procure" tools,
materials, and facilities." The military depart
ments may "acquire" patents, copyrights, and
designs." They may "contract" for research,"
and they may enter into research "contracts"

7G 41 U.S.C. § 46.
11145 U.S.C. §§ 151-158 (1970).
1141 U.S.C. § 46 (1970).
1842 U.S.C.§ 2201(e). (g), (t), (u). and (v) (1970).
79 10 U.S.C.§§ 4505 and 4531 (1970).
80 10 U.S.C. § 2886 (1970).
8110 U.S.C. § 2358 (1970).
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for five years." The Army, Navy, or Air Force
may contract for architect-engineer services."

Statutes such as those cited above take the
form of grants of contract authority. Author
ity may be express or implied. As a matter
of general law, there is no need for Congress
to authorize contracts in so many words. The
authority to contract may be implied from a
general congressional authorization to accom
plish a project or program." For example, au
thority "to construct fortifications" implies
authority for "execution by means of a con
tract." 85

The doctrine of implied powers has broad
ramifications. Thus the authority to contract
includes the power to decide with whom and
upon what terms and conditions." It also in
cludes general authority to administer the con
tract and, as an incident thereof, to terminate
or breach the contract and enter into a settle
ment agreement."

The doctrine of implied powers is, of course,
essential. No government could run on the
basis that the legislature has to provide spe
cifically for every contingency and alternative
which might arise in the course of carrying
out an authorized program. As the court said
in United States v. McDaniel:

A practical knowledge of the action of any
one of the great departments of the Govern
ment, must convince every person that the
head of a department, in the distribution
of its duties and responsibilities, is often
compelled to exercise his discretion. He is
limited in the exercise of his powers by the
law; but it does not follow that he must show
a statutory provision for everything he does.
No government could be administered on
such principles. To attempt to regulate, by

5210 U.S.C. § 2352 (1970).
83 10 U.S.C. §§ 4540. 7212, and 9540 (1970).
&I United States v. Tingey. 39 U.S. 114. (1831);, Floyd Acceptances.

74 U.S. 666 (1868); Neil80n v. Lagow, 53 U.S. 98 (1851); United
Stoles v. Bradley. 35 U.S. 343 (1886): United State8 v, Butler',
297 U.S. 1 (1936).

85 United State8 v, Maur'ice, 26 F. Cas. 1211 (C.C.D. vs, 1823)
where Mr. Justice Marshall said, "[T]here is a power to contract
in every ease where it is necessarv to the execution of. a public
duty,"

116Arizona v. Califorrda, 373 U.S. 546 (1962) ; Mail Div180r Cases,
251 U.S. 326, 329 (1915).

81 United State8 v, Corli88 Steam Engine Oo., 91 U.S. 321. 323
(1875). Whether existing statutes limit the breach settlement au
thority of an. agency to termination breaches rather than interim
performance breaches is a matter of sharp controversy. Cibinic and
Lasken, The Ccnnptroller General and Government Contracts, 38
Geo. Wash. L. Rev. 349, 362 (1970).

-ee....
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law, the minute movements of every part
of the complicated machinery of government
would evince a most unpardonable ignorance
on the subject. Whilst the great outlines of
its movements may be marked out, and lim
itations imposed on the exercise of its pow
ers, there are numberless things which must
be done that can neither be anticipated nor
defined, and which are essential to the
proper action of the government. Hence, of
necessity, usages have been established in
every department of the government, which
have become a kind of common law, and
regulate the rights and duties of those who
act within their respective limits."
Nevertheless, the doctrine of implied powers

was judge-made law, and did not altogether
reflect the congressional ideal of a proper dis
tribution of legislative and executive author
ity. To curb what it regarded as administrative
excess, guard against a misreading of its in
tent, and assert stronger control, Congress
enacted a series of laws in the form of limita
tions on contract authority. These include pro
visions generally:

Against contracting without an appropria
tion, or in excess of appropriations, 41
U.S.C. § lla

Against contracting in excess of one year,
41 U.S.C. § 13

Against contracting for construction in ex
cess of specific appropriations, 41 U.S.C.
§ 12

Against the purchase of land without an
authorizing law, 41 U.S.C. § 14, or an
express law, 10 U.S.C. § 2676

Against construing a law to authorize, or
appropriate funds for, contracting unless
specific, 31 U.S.C. § 627

Against an advance of money, 31 U.S.C.
§ 529

Against expending or obligating in excess or
advance of appropriations or apportion
ment, 31 U.S.C. § 665

Against contracts under annnal appropria
tions other than those made within the
applicable fiscal year, 31 U.S.C. §§ 712a,
718

Against the use of appropriations for ob
jects other than for which made, 31 U.S.C.
§ 628

8832 U.S. 1, 14 (18:53).
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Against the use of proceeds of sale or other
moneys received, 31 U.S.C. §§ 484, 487

Against the purchase of automobiles or air
craft unless specifically authorized or ap
propriated for, 3 U.S.C. § 638a.

The legal effect of these express limitations
of contract authority is to circumscribe the
doctrine of implied authority and require a
showing of express authority." The practical
significance is that, regardless of the extent
to which a contracting officer may think it
clearly in the best interests of the Govern
ment, he simply cannot go beyond the express
limitations on his authority." He cannot, for
example, enter into a contract in excess of an
appropriation," or a contract under an annual
appropriation for more than the current fiscal
year." It is these statutory limitations which
give rise to specific problems in connection
with multi-year procurement, incremental
funding, contingent obligations, catastrophic
risks, etc. It is also these statutory limitations
which make it necessary to go through the
annual budget process to provide express au
thorizations and express appropriations.

Program Budgeting, Authorizations,
and Appropriations

Budgeting

The BUdget and Accounting Act of 1921 88

establishes the National Budget System. Un
der this act the President is required at the
opening of each session of Congress to trans
mit a budget recommending appropriations
with 12 categories of supporting information."
The budget identifies the substantive legisla
tive authority for each program being funded.
This is necessary because, in the absence of
prior or concurrent legislative authorization,
an appropriation is subject to a point of order
on the floor of the House and must be stricken

89 United States v. Tingey, 39 U.S. 114 (1841); Moses v. United
States, 166 u.s. 571 (l897): Floyd Acceptances, 74 U.S. 666 (l868).

00 37 Compo Gen. 6(} (1957);
91 Sutton v. United States; 256 U.S. 575 (1921).
1I2Lietee v. United States, 271 U.S. 204 (1926).
lI231 U.S.C. § 1 (1970).
94 31 U.S.C. § 11 (1970).
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from the pending bill." The reason for this
rule is organlzatlonal and jurisdictional-to
assure that the cognisant legislative committees
have first had the opportunity to review. and
approve or reject the program. However, if no
point of order is raised, the' appropriation act
itself becomes the authority to enter into c01\
tracts as well as make payments thereunder.

.~. "'; ; - " ,

Authorizations

Program authorizations may be permanent
or recurring, and the latter in turn may be
annual or multi-year authorizations depending
on whether they cover one or more years.
Annual authorizatlons and, less frequently-,
multi-year authorizations are provided by
annual authorisation acts. Permanent authori
zations are found in an agency's organic
legislation or other specific legislation of a
continuing nature. Permanent authorizations
generally are for personnel, maintenance, oper
ations, housekeeping, repair, and minor im
provement programs, as contrasted with capital
improvement or other major programs. For
example, the President's budget cites perma
nent United States Code provisions in support
of appropriations for "operations and mainte
nance" for the Army, Navy, Marine Corps, and
Air Force and for "operating expenses" of the
Atomic Energy Commission. There is also per
manent authorization to appropriate for ex
perts and consultants; ee for advance planning
of public works;" and for fish research." On
the other hand, annual military construction
appropriation acts are generally preceded by
annual military construction authorization
acts.

There has been a growing trend in recent
years for Congress to require separate author
ization acts as a prerequisite to appropriations.
Thus, specific authorlzation acts now are
prescribed for the Procurement of military air
craft, missiles, vessels, research and develop
ment, combat vehicles, torpedoes. and other
weapons." Similar requirements have been ex
tended to certain programs of NASA, AEC,

w aee Rule X~, 2" Ru]ep of the House of Representatives, 92d
Cong., 1st seee.

N 5 U.S.C. § 8109 (1970).
t'I 81 U.S.O. I 728 0970).
II 1$ tr.s.c, § 7780 <WiO).
.. See 10 U.S.C. § 188 note (1970).
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the Coast Guard, and the National Science
Foundation.' In practice, this has led to annual
authorization acts such as Pub. L. 92-84 for
AEC, Pub.L. 92-86 for NSF, Pub. L. 92-118
for the Coast Guard, Pub. L. 92-145 for mili
taryeonstruction, Pub. L. 91-441 for military
procurement, and Pub. L. 92-69 for NASA.

Occasionally, . authorization acts may pro
vide multi-year authorizations, Pub. L. 91-515
authorizes appropriations for education and
health reseai:¢/1 for. fiscal years 1971, 1972, and
lim.
. Annual authorization acts often include gen

era) provisions which have significant impact
on 'procurement.. The Armed Forces Appro
priation Authorization Act of 1970 2 has pro
visions restricting independent research and
development (Ut&D) payments and salaries
at Federal contract research centers; directs
a GAO' defense contracts profit study; and
requires registration of former DOD officers
and employees employed by defense contrac
tors.'

Appropriations

)I.l:any programs are authorized but not all
are funded, and until they are funded, they
remain in limbo. Some are deferred, some re
duced, some abandoned.' In addition to the
intrfnsic' merits of each program, Congress
has to consider the relation of total expendi
tures to total receipts, with an eye to achiev
ing an overall balance between national needs
ana resources. It therefore has to make a
choice of priorities among competing pro
grams,

programs can be funded by annual appro
priations, multi-year appropriations, continu
ing appropriations, interim appropriations, or
incremental appropriations. Most normal re
petitive programs-c-operations, maintenance,
repair, minor improvements-are funded by
annual appropriations. This means that a con
tract must be limited to the bona fide needs of
the current fiscal Year,' though deliveries and
payments may be made later.' It also means
that a contract must be entered into before

A 4': u;S.C. §§ 24(10, 2017(a),1875: 14 U.S.C. § 92 note (1970).
JlPub. L. 91;"121.
8 See also ·Pub. L. 91-441.
485 Comp. Gen. 819 (1955); 81 U.S.C. § 712a (1970).
e 20 Comp. Gen. 436 (1941) .
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the June 30 close of the fiscal. year.' Itis this
latter requirement which gives rise to the so
called "contract crunch" at the end of each
fiscal year when contracting agencies scurry
to spend their remaining funds. Any annual.
appropriation not committed by that time is
forever lost to the contracting agency.

Programs involving capitaJ expenditures,
such as for military construction, aircraft,
missiles, ships, and research find development,
generally are funded by continuing appropria
tions, that is, appropriations ,expressly made
"available until expended." This may be done
by a permanent United. States Code provision,'
or it may be and usually is done in the appro
priation act itself.'

In some cases appropriations take the inter
mediate form of a multi-year appropriation,
that is, expressly made available, not annually
or indefinitely, but for a specified number of
years. The DOD Appropriation Act of 1972 9

makes the research and development appro
priation "available for obligation until June
30, 1973." In fact, there is a growing trend
to restrict the use of continuing 'or indefinite
appropriations. Thus, some current appropri
ationacts include provisions against the funds
remaining "available for obligation beyond the
currentfiscal year unless expressly so provided
herein." 10 The DOD Appropriation Act makes
its title IV procurement appropriations "avail
able for obligation until June 30, 1974" gener
ally, but until June 1, 1976, for shipbuilding.
The specific legal effect of such provisions is
to overcome the permanent United States Code
provisions, noted above, making certain appro
priations available until expended.

In recent years, Congress has. failed to enact
most annual appropriations before July 1, the
startof each new fiscal year. For example, the
DOD Appropriation Act for. Fiscal Year 1972
was not approved until December 18, 1971.
Interim or continuing appropriations, effected

e 31 tr.s.c, §§ 712a, 718 (1970).
1 For example, 31 U.S.C. § 649c for mili~ai'y equipment,. research

and development, and construction and ~1U:.S.C..§ 682 f(lr public
building construction. See also 81 U.S.C. § 699 (1970).

BFor example, under Pub. L. 92-184, the AEC appropriation for
plant and capital equipment is specifically "to remain available until
expended."

P Pub. L. 92-204.
'0See DOD Appropriation Act of 1972, Pub. L. 92-204, § 711:

Pub. L. 92-184, § 501.
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by joint resolution, are liliece0t8ary to tide .an
agency over the period 9f delay. A recent
example is Pub. L. 92-38, ll<JlPl'o"'ldJuly 1,
1971. In effect, these auth9r~ a'p,p;l'Qpriations
to continue agency progr;m> Il!Il'lr>lJtions at sub-.
stantially the same level of ootivity. aa usder
the expired appropriation act, except for mod
ifications reflecting proposed baGget. requests
or action by either house of ClmgrtlSS duTing
the current session.

Appropriations occasional'ly may be in the
form of incremental appropriations. under
which a project is only partmlly ft,mdeli!, but
express contract authorization it! given to con
tract for the entire pr06jeet. This is pa!'tieu
larly relevant to water development '~ or. other
major projects which take years to aecom
plish." Annual appropriations sometimes may
be used as incremental appropriations in sup
port of programs ueder wbich long..term,
contracts are autherized. T1ms "C9ntracts for
utility services may be made for periods not
exceeding ten years ;" 13 contracts for overseas
maintenance services for the military may be
for five years; " and GSA contracts for services
on equipment in public buildings may he for
three years." DOD research.contracts may be
for five to ten years though the authority
thereunder is a mixed and uncertain blessing
because it is granted "subject to availability
of appropriations." 16 .

One further aspect o.f aP;l!n·~tiO<l acts
should be noted. They COOl;tain ~roos gen
eral provisions, many r~ted fl'(i)ffl year to
year, which affect procur_t either by en"
hancing, restricting,. or s!>aping oontract au
thority. For example, the DQ);) ~Qlitriation
Act of 1972 contains some 1'8 general provi
sions regarding such things I\\'J oontrlliCting
across.. fiscal years for equipment maintenaace
and leases, assistance to small bnsiness, the
"Berry Amendment" requh'ement for food,
cloth, wool, etc., advertising costs of eentrac-
tors.etc, .

n For example, 43 U.S,C. § 888 (1970).
:l2 For example, 40 U.S.O. § 261 (197;q) provides· that where publfe

buildings are authorized but on1r partially appropriated £"01,', a COD

tract may nevertheless he entered' into"for' the full cost of' the
buildhlg as authorize,d by Congreee.

1340 U.S.C. § 481(a) (3): see 42 U.S~C. § 2204, 50 U.S.C.
§ 167a and 42 U.S.C. §§ 2201(u), 2204a (lMO).

u 10 U.S.C. § 2306(g) (1970).
u40 U.S.C. § 490(a) (14) (1970).
16 10 U.S.C. § 2352 (1970).
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Sources

Statutory provisions may control the source
of procurement. They may be general in na
ture, such as those requiring award to a "re
sponsible bidder"" or a regular dealer;"
preference or a fair share for small business; as

or preference. for Buy American,"? Federal
Prison Industries," or workshops for the blind
and handicapped." They may authorize placing
orders. with other . agencies.aa One is directed
toward vessel construction at shipyards on the
PacificCoast." A number of them directly per
tain to t~~jn-house versus contracting-out prob
lem; for example, provisions directing use of
commercial air transport; 2' restricting bakery

'and laundry facilities;" authorizing Govern
ment or contractor operation of Government
owned plants;" preferring private sources if
cheaper;" prohibiting operation of Govern
ment-owned laboratories by the National Sci
ence Foundation; 29 requiring Government
printing to be done by the Government Print
ing Office; 20 requiring 50 percent use of pri
vately owned United States registered vessels
for. shipment of Government property or pur
ehases.v,0.

Accountability and Controls

Statutes in this area include the Budget
and Accounting Act of 1921 establishing the
General Accounting Office with authority to
audit accounts of disbursing officers and settle
claims against the Government;" provisions
requiring binding contracts or agreements,
orders placed on other Government agencies,

17 10 U.S.C. § 2S05(h) (1970); ct. §2304(g).
18 Walsh_Healey Act, 41U.8.0. § 85 (1970).
1915U.8.0.. §§ 631, 637; 10 U.S.C. § 2301 (1970).
2°41 U.S.C. § lOa (1970).
21 18 U.S.C. § 4124 (1970).
2241 U.S.C. § 48 (1970). P'ub. L. 92-28.
23 31 U.S.C. § 686 (1970); 42 U.S.C. § 2201 (f) (1970).
2~ 10 U.S.C. §7302 (1970).
ss Pub. L. 9z.:.2Q4. § 731-
26 Ibid., § 721.
21 7 U.S.C. § 439; 42 U.S.C. § 2201; 10 U.S.C. §§ 4532, 7343; 50

U.S.C. § 167b (1970).
28 31 U.S.C. § 686(1970).
29 42 U.S.C. § 1873(c) (197('\
11044 U.S.C. § 501 (1970).
31.46 U.S.C. § 1241(b) (1970).
32 31 U.S.C. § § 41, 67(a), '11 (1970).
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or other documentary evidence of obligations; sa
provisions for apportionment of appropria
tions;" provisions for disciplining employees
violating fund controls; S5 provisions limiting
advance payments;" and provisions requiring
various reports to Congress."

Award Procedures

Award procedures are covered primarily by
the Armed Services Procurement Act, particu
larly 10 U.S.C. §§ 2304-6, for DOD, NASA,
and the Coast Guard; by title III of the Fed
eral Property and Administrative Services Act,
41 U.S.C. §§ 252-253, for the other executive
agencies; and by R.S. § 3709, 41 U.S.C. § 5, for
the remaining Government agencies. These
laws prescribe award by formal advertising
with 17 negotiation exceptions under the Armed
Services Procurement Act, 15 under the
Federal Property and Administrative Services
Act, and four under R.S. § 3709. Procedures for
formal advertising are set forth in 10 U.S.C.
§ 2305 and 41 U.S.C. § 253, and requirements
for negotiation solicitations and discussions in
10 U.S.C. § 2304(g).

Contract Forms

The statutes include provisions relating to
the form of contracts. Contracting agencies
generally may use any form of contract."
However, the cost-plus-a-percentage-of-cost
contract is prohibited." Cost-plus-fixed-fee and
incentive contracts are authorized but dis
couraged by requirements for a determination
and findings," or, in the case of military con
struction, approval by the Secretary of De
fense." Agencies are authorized to use grants

3~ 31 U.S.C. § 200 (1970).
34 31 U.S.C. § 665(c) (1970).
35 81 U.S.C. § 665(i) (1970).
sa 31 U.S.C. § 529; 10U.S.C. § 2307; 41 U.S.C. § 255 (1970).
3'110 U.S.C. §§ 2304, 2357, 2455, and 2662(a) (1970).
3310 U.S.C. § 2306(a); 41 U.S.C. § 254(8) (1970).
3910 U.S.C. § 2306(a); 31 U.S.C. § 254(b); 10 U.S.C.

§ 7522; 42 U.S.C.§§ 1533, 1592h, and 2205(s); 50U.S.C. § 1432
(1970) .
~olO U.S.C. § 2306(c); 41 U.S.C. § 254(b) (1970).
41 See Pub. L. 91-544.
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instead of contracts for basic research with
nonprofit institutions." One statute authorizes
option contracts for fuel storage." Another re
quires cost-plus-incentive-fee contracts for for
eign assistance contracts.v

Contract Pricing and Costs

In 1897 Congress, provoked by the high
prices the Navy was paying for armor plate,
decreed that it should be $300 a ton." The
companies simply refused to do business on
this basis and Congress soon gave up." Con
gress was merely repeating history. Some 1600
years before, the Edict of Diocletian had fixed
the price of military boots at 100 denarii, but
"the reaction to these 4th century regulations
according to the historian Lactantius was the
same as today-merchants withheld goods
from the market." sv

Nevertheless, there are a few statutes which
impose price controls in limited areas of
Government procurement. Thus, rates for
transportation of military supplies and for
advertising cannot exceed commercial rates."
Rental rates for buildings cannot exceed 15
percent of their fair value." Under some stat
utes prices have to be based on Government
production costs of like items.v"

Statutes also limit fees on CPFF research
contracts to 15 percent of the estimated cost;
on other CPFF contracts to ten percent; and
on architect-engineer contracts to six percent
of the estimated cost of the construction
project." Probably the most significant step in
the direction of fair pricing is the Truth in
Negotiations Act, under which cost or pricing
data must be submitted before entering into
negotiated contracts and subcontraets.«

Statutes also limit certain costs payable under
42 42 U.S.C. § 1891 (1970).
~ 10 U.S.C. §2388 (1970),
4422 U.S.C. § 2351(b) (8) (1970).
% 29 Stat. 648 (1898).
4631 Stat. 684, 707 (1900).
47 Caine, War Contracts Negotiation and Termination, p, 7 (1945).
is 10 U.S.C. § 2631; 44 U.S.C. § 3703 (1970).
4940 U.S.C. §§ 278a-c (1970).
00 33 U.S.C. §§ 624, 630; 42 U.S.C. § 2295 (1970).
~110 U.S.C. § 2306(d) : 41 U.S.C. § 254(b). See alao 10 U.S.C.

U 4540. 7212, and 9640 (1970).
~z 10 U.S.C. § 2306 (f) (1970).
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Government contracts. DOD appropriations
may not be used to pay certain advertis
ing costs of contractors." Restrictions are
imposed on reimbursement of independent re
search and development and bid and proposal
costs under military contracts." The AEC may
not reimburse contractors for Federal income
tax payments." Finally, to assure uniformity
in the identification and allocation of cost fac
tors under Government contracts, Pub. L. 91
379, § 103, established the Cost Accounting
Standards Board and authorized it to promul
gate cost accounting standards which must be
used by defense contractors and subcontrac
tors.

Profit Controls

"Profiteering and waste has accompanied
every American war from the Revolution to
date."" General Washington violently con
demned war profiteering and wanted to hang
the "man who can 'build his greatness upon
his country's ruin.' " " From time to time Con
gress reacted, investigated, found fault, and
took action; for example, to require competi
tion, impose price ceilings, and minimize brib
ery, corruption, collusion, and conflicts of
interest.

But not until World War I did Congress do
anything specifically directed at profits as
such. Its first effort was in the form of an
excess-profit tax." However, this did not prove
effective.59

Accordingly, with the revival of shipbuild
ing in the 1930's, Congress took a new tack in
the form of a 10-percent profit limitation .on
naval aircraft and shipbuilding contracts."
Later, this was extended to Army aircraft and
Maritime Commission shipbuilding." This op
erated much like a cost-plus-percentage-of-cost
contract in eliminating any incentive to reduce

~3 For example, PuL. L. 91-668, § 834.
M For example, Pub. L. 91-444, § 203.
5542 U.S.C. § 2205(b) (1970).
56Note 47, 8upra, at 12.
51 Ibid., at 13.
sa 39 Stat. 1000 (1917) ; 40 Stat. 300 (1917) ; 40 Stat. 1057 (1919).
59 Nye Committee Report, S. Rep. No. 944, 74th Cong., 2d Sess.,

Parts 4, 5, and 7 (1935,1936).
00Vinson-Trammell Act of 1934, 10 U.S.C. §§ 2382, 730Q (1970).
81 Merchant Marine Act .ot 1986, 46 U.S.C. § 11&5 (1970).
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costs. With World War II imminent, the excess
profits tax was reinstated and contracts sub
ject to the tax were exempted from Vinson
Trammell."

During the early 1940's, Congress consid
ered various alternatives, including one that
the services had begun to use in the form of
contract renegotiation. This led to the Renego
tiation Act of 1942,6S the Renegotiation Act of
1943," the Renegotiation Act of 1948,65 and
finally, after a brief revival of the excess prof
its tax," the current Renegotiation Act of
1951." Although originally short-term, the Act
of 1951 has been repeatedly extended, the last
time to June 30, 1973, by Pub. L. 92-41. Under
the current act the Renegotiation Board makes
a determination of excess profits in the light of
a contractor's individual performance and cir
cumstances and on the basis of his total rene
gotiable business for each year. Pub. L. 92-41
substituted the Court of Claims for the tax
court as the forum for appeal from determina
tions of excess profits by the Renegotiation
Board.

~-t

Contract Administration

Numerous statutes govern such miscella
neous matters pertaining to contract adminis
tration as the following:

Contract bid and performance bonds
Miller Act, 40 U.S.C. § 270a, 10 U.S.C.
§ 2381

Contract financing, 10 U.S.C. § 2307, 41
U.S.C. § 255, 10 U.S.C. § 7364, 10 U.S.C.
§ 7521, 31 U.S.C. § 203, 31 U.S.C. § 529,
41 U.S.C. § 15, 42 U.S.C. §§ 1961c-2, 42
U.S.C. § 3764

Access to records, 10 U.S.C. § 2306(f), 10
U.S.C. § 2313(a) (b), 41 U.S.C. § 254(b)
(c), 41 U.S.C. § 53, 42 U.S.C. § 2206, 50
U.S.C. § 1433, 50 App. U.S.C. § 1215(e),
50 App. U.S.C. § 21680)

Subcontracts, 10 U.S.C. § 2306(e),(f), 41

Q~ 54 Stat. 974 (1940).
43,§ 403, 56 Stat. 245 (1942).
Gt § 701, 58 Stat. 21, 78 (1944).
65§3, 62 Stat. 259 (1948).
lIO 64 Stat. 1137 (1951).
61 50 App, U.S.C. § 1211 (1970).
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U.S.C. § 254(b), 41 U.S.C. § lOb, 41 U.S.C.
§ 51

Catastrophic accidents-Price-Anderson Act,
42 U.S.C. §2210, 10 U.S.C. § 2354, 50
U.S.C. § 1431

Relief from liquidated damages, 10 U.S.C.
§ 2312, 41 U.S.C. § 256a

Patent policy, authorization and consent, 28
U.S.C. § 1498(a), 10 U.S.C. § 2386, 42
U.S.C. § 2182, 42 U.S.C. § 2457, 42 U.S.C.
§ 2473(b) (3)

Government property and facilities, 10
U.S.C. § 2353, 10 U.S.C. § 4505, 10 U.S.C.
§ 9505, 40 U.S.C. § 484, 42 U.S.C. § 241
(h), 42 U.S.C. §§ 1857b--1 (a) (2), 42
U.S.C. § 2061(b), 42 U.S.C. § 2201(v)(A),
42 U.S.C. § 3253(b) (3)

Amendments without consideration, 50
U.S.C. § 1431

Contract settlement, 41 U.S.C. § 101.

Remedies: Suits, Disputes Clauses,
Bid Protests

One of the traditions carried over from Eng
land was the immunity of the sovereign from
suit." Accordingly, in the early days, contrac
tors had no access to the courts and their only
recourse to enforce their contract rights was
by private bill in Congress. To relieve itself of
this burden and to assure due process to con
tractors, Congress established the Court of
Claims in 1855,6S and later, under what eventu
ally became the Tucker Act of 1887,70 author
ized suit by contractors." It has also authorized
suit in the District Court for claims for up to
$10,000."

About the same time, contract disputes
clauses evolved and these proved generally ac
ceptable until the Supreme Court gave them a
literal interpretation in United States v. Moor
man," and United States v. Wunderlich." Con
gress then passed the Wunderlich Act 75 which

6S United State8 v. Shaw, 309 U.S. 495 (1940); KawananakQa v.
Polyblanlc. 205 U.S. 349 (1907).

G~ 10 Stat. 612 (1855).
so 24 Stat. 505 (1887).
1128 U.S.C. § 1491 (1970).
72 28 U.8.C. § 1346 (1970).
13 338 U.S. 457 (1950).
'i~342 U.S. 98 (1951),
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barred finality of administrative determina
tions of law and provided exceptions to the
finality of administrative determinations of
fact. Another statute provided authority to
subpoena witnesses where necessary for the
hearing of an appeal under the disputes
clause."

Under the provisions of 31 U.S.C. §§ 67 and
71, the Comptroller General has authority to
settle the accounts of disbursing officers, and
by virtue of this authority he has exercised
jurisdiction over bid protests. This was gen
erally the only avenue of relief available. Un
der the rationale of 'Perlcins v : Lukens Steel
Co.," it was the general rule for a long time
that companies without a contract had no
standing to sue, though some exceptions were
recognized, for example, debarment." However,
the Administrative Procedure Act provides for
judicial review of adverse agency actions."
Under this statute and for other reasons, it
was held in 1970 that bidders have standing to
sue. so

Socioeconomic Objectives

As noted in the beginning of this part, prob
ably the most significant development in the
statutory law of Government contracts has
been the use of contracts to achieve socioeco
nomic goals collateral and, in a sense, irrele
vant to the hardware or other end items being
procured. In this respect, Government con
tracts carry a burden which puts them in a
class by themselves. They have no counterpart
in commercial business.

One of the reasons for this use of Govern
ment contracts was that during the Great De
pression they provided a more certain legal ve
hicle for regulation by the Government of
areas of the general welfare that once were
thought to be the exclusive domain of the
States. At first, the Government had tried to
provide some form of economic relief in re-

1641 U.S.C. §§ 321. 322 (1970).
76 5 U.S.C. § 304 (1970).
71 310 U.8.113 (1940).
78 Gonzalez v. Freeman, 334 F.2d 570 (D.C. Gir. 1964).
ta 5 U.S.C. §§ 702, 704 (1970).
80 Scanwell Laboratories. Inc. v. Thomaa, 424 F.2d 859 (D.C. Cir.

1970) •
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liance on its taxation and interstate commerce
powers, but the Supreme Court ruled these ef
forts unconstitutional." Today, following the
Roosevelt constitutional revolution of the
1930's, a more expansive view of Federal au
thority prevails, and the Government can pur
sue these goals directly." There still remains
the prevailing belief, based on practical con
siderations, that a Government contract is a
powerful motivator, partaking more of the car
rot than the stick, and therefore better calcu
lated to win acceptance of social change.

At any rate, beginning in 1844," Govern
ment contracts have been used to serve many
interests and beneficiaries other than the con
tractor, to wit, big business, small business,
materialmen, laborers, consumers, every race,
color, creed, origin, sex, the old, the young,
apprentices, prisoners, the blind, animals,
safety, health, distressed areas, hardcore
areas, disadvantaged enterprises, gold flow,
the environment, the technological base, the
production base, and geographical distribution.
For example:

Buy American, 41 U.S.C. § 10a-d, 46 U.S.C.
§ 1213, 22 U.S.C. § 2354; the Berry
Amendment, Pub. L. (j,2-204, § 724

Cargo preference, 10 U.S.C. § 2631, 46
U.S.C. § 1241 (b)

Small business, 15 U.S.C. § 631, 10 U.S.C.
§ 2301, 23 U.S.C. § 304, 41 U.S.C. § 252(b)

Distressed areas, 42 U.S.C. § 2642, 73 Stat.
382

Sec. 8a contracts for disadvantaged enter-
prises, 15 U.S.C. § 637(a)

Blind-made products, 41 U.S.C. § 48
Payment bonds, Miller Act, 40 U.S.C. § 270a
Prison-made products, 18 U.S.C. § 4124
Convict labor, 18 U.S.C. § 436
Chiid labor, 41 U.S.C. § 35 (d)
Wages and hours, Davis-Bacon Act, 40

U.S.C. § 276a; Walsh-Healey Act, 41
U.S.C. § 35; Contract Work Hours Act,

81 United States v. Butler, 297 U.S. 1 (1936); A.L.A. Schechter
Poultry Corp. V. United States, 295 U.S. 495 (1935); Carter v.
Carter Coal c«. 298 U.S. 238 (1936). ct. Perlcine v. Lukens Steel
Co., 310 U.S. 113 (1940), where the court said that "the Gov
ernment enjoys unrestricted power . . . to fix the terms and con
ditions upon which it will make needed purchases."

82 See Steward Machine Co. v. Davis. 301 U.S. 548 (1987), Labo1"
Board v. Jones & Laughlin, 801 U.S. 1 (1937), and United States
V. Da'l'by. 312 U.S. 100 (1941), upholding the Social Security Aet,
National Labor Relations Act, and Fair Labor Standards Act.

83 See Van Cleve, The Use of Federal PrOcurement to Achieve
National Goals, Wise. L. Rev. (1961) 566, 578.
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40 U.S.C. § 327; Service Contract Act, 41
U.S.C. § 351; Copeland Anti-Kickback Act,
18 U.S.C. § 874, 40 U.S.C. § 276c; Fair
Labor Standards Act, 29 U.S.C. § 206(e)

Equal employment opportunity, Executive
Order No. 11246 (1965)

Price and wage controls, Economic Stabili
zatiou Act of 1970, 12 U.S.C. § 1904 note

Environmental protection, 42 U.S.C. § 1857f;
Pub. L. 92-500; Pub. L. 92-574.

Safety standards, 40 U.S.C. § 327, 40 U.S.C.
§ 701; Occupational Safety and Health
Act of 1970, 5 U.S.C. § 5108

Humane slaughter of livestock, 7 U.S.C.
1901

Gold flow, 7 U.S.C. §§ 1704, 1705; 22 U.S.C.
§§ 295, 2362

Geographic dispersion, 49 U.S.C. § 1638;
Pub. L. 90-119, § 4; 50 U.S.C. App,
§ 2062.

In the absence of statutes such as the
above and in the face of competitive bid and
other statutory requirements, the Comptroller
General held in the 1930's that contracting
agencies were not authorized to encumber Gov
ernment contracts with socioeconomic objec
tives restricting competition and increasing
contract costs, no matter how worthy the pur
pose and desperate the need.v Currently a more
tolerant view of executive authority by the
Comptroller General is indicated by his acquies
cence in programs, such as for Equal Employ
ment Opportunity, Labor Surplus Areas, and
Minority Enterprise, which originated in exec
utive action without express statutory authori
zation."

Conflicts of Interest

In 1809, Congress enacted an "Officials-Not
To-Benefit" law which completely barred mem
bers of Congress from sharing in Government
contracts." Since then, it has adopted other
measures-criminal penalties, debarment, con
tract forfeiture, contract penalties, double

84See 18 Compo Gen. 285 (1938), which invalidated contract
clauses prescribing wages, hours, fair labor practices, Hire AmeriM
can, commodity price supports, etc.

85 Executive Order No. 8802 (1941); Defense Manpower Policy
No.4; Presidential Memorandum, Dec. 5, 1969.

!l618 U.S.C. § 431 (1970).
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damages, restrictions--directed at Government
contractors, employees, and others and de
signed to ensure honesty and public confidence
in Government contracting. Some of the ways
and means adopted are indicated below:

Competitive Advertising

For example, R.S. § 3709. The statutes
favor a wide-open, publicly conducted,
mechanical process for the making of
awards based solely on an objective
standard such as price.

Exclusion From Government Contracts

"Officials-Not-To-Benefit," 18 U.S.C. § 431,
41 U.S.C. § 22

Government employees barred from cer
tain Government contracts, 18 U.S.C.
§§ 437, 440, 442; 33 U.S.C. § 725. Even
in the absence of an express statute,
there is a general rule of policy against
employees contracting with the Govern
ment which, however, is subject to ex
ceptions (Comp. Gen. Dec. B-173988,
Nov. 22, 1971).

Non-regular dealers, Walsh-Healey Act,
41 U.S.C. § 35

Brokerage of Contracts

No contingent fees, 10 U.S.C. § 2306(b),
41 U.S.C. § 254(a)

Assignment of contracts, 41 U.S.C. § 15

Bribery and Fraud

Generally, 18 U.S.C. § 201
Anti-gratuities, 10 U.S.C. § 2207
Dual compensation, 18 U.S.C. §§ 203, 209
Anti-kickback on subcontracts, 41 U.S.C.

§ 51
Anti-kickback of wages, 18 U.S.C. § 874
Defective defense material production, 18

U.S.C. §§ 2154, 2156

Antitrust and Collusion

10 U.S.C. § 2305(d), 41 U.S.C. § 252(d)
40 U.S.C. § 488,46 U.S.C. § 1224

Special Civil Remedies

Debarment, Walsh-Healey Act, 41 U.S.C.

~1~
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§ 37; Buy American Act, 41 U.S.C.
§ lOb

Cancellation of contracts, 18 U.S.C. § 218,
10 U.S.C. § 2207

Double or special damages, the False
Claims Act, 31 U.S.C. § 231; 18 U.S.C.
§ 287; 10 U.S.C. § 2207; 40 U.S.C.
§ 328; 41 U.S.C. § 36; 41 U.S.C. § 352
(c)

Conflicts of Interest

18 U.S.C. §§ 203, 205, 207, 208; 50 U.S.C.
§ 1436; 42 U.S.C. § 2462

Poliiical Contribution by Contractors

18 U.S.C. § 611, as amended by Pub. L.
92-225.

Regulations

Although heads of agencies have implied au
thority to issue regulations for the governance
of programs committed to their administra
tion, Congress generally has conferred such
authority by express statute. 'rhus, the pro
visions of 5 U.S.C. § 301 generally grant to the
head of an executive department or military
department authority to issue regulations for
his department. There are also numerous other
specific statutes. Charter acts of many agen
cies expressly confer authority to issue regula
tions." Under 10 U.S.C. § 2202, the Secretary
of Defense is required to issue regulations as a
prerequisite to obligation of funds for procur
ing supplies." In the main, this requirement is
satisfied by the Armed Services Procurement
Regulation. Under the Federal Property and
Administrative Services Act, the President,
the General Services Administrator, and the
heads of agencies are authorized to issue regu
lations covering different aspects of Govern
ment procurement.w The Federal Procurement
Regulations are issued under this authority
and are controlling on other agencies with cer-

81The AEc is an example. See 42 U.S.C. § 2201(p) (1970).
88 See alBO 10 U.S.C. § 2381 (1970).
~9 40 U.S.C. §§481, 486(a) (c) (1970).
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tain exceptions."? Also agencies having socio
economic responsibilities may be authorized to
issue regulations affecting the operating agen
cies."-

Under the Administrative Procedure Act,
procurement regulations, with certain excep
tions, must be published in the Federal Regis
ter before they become legally binding On the
public," though it is arguable that contractors
would get the equivalent of binding notice
when regulatory requirements prescribing con
tract clauses or award procedures are incorpo
rated in procurement solicitations. On the
other hand, by virtue of a specific exception
for "grants" and "contracts," procurement
regulations are not subject to the rulemaking
requirements of the Administrative Procedure
Act."

Defense Emergencies

A number of statutes are addressed to war
and defense emergencies, the most important

KJ-
including the following:

Negotiation exceptions, 10 U.S.C. § 2304 (a)
(1), 41 U.S.C. § 252(c) (1), 10 U.S.C.
§ 2304(a) (16)

Defense Production Act, 50 U.S.C. App.
§ 2062, covering material priorities, guar
anteed loans, strategic and critical mate
rials, subsidies, etc.

Mandatory orders and industrial mobiliza
tion, 10 U.S.C. §§ 4501, 4502, 9501, 9502;
50 U.S.C. App. § 468

Strategic and critical materials, 50 U.S.C.
§§ 98-98b; 50 U.S.C. App. § 2071; 50
U.S.C. App. § 2093(g)

Suspension of labor requirements, 40 U.S.C.
§ 276a-5; 41 U.S.C. § 40

00 FOl' example, 40 U.S.C. §§ 474, 481 and 41 U.S.C. § 252(a)
(1970).

91 For example, the Department of Labor under the Davis-Bacon
Act, 40 U.S.C. § 276c, the Contract Work Hours and Safety
Standards Act, 41} U.S.C. § 331, the Walsh-Healey Act. 41
U.S.C. § 38,. the Contract Services Act, 41 U.S.C. § 353; and the
President's Committee under the Blind-Made Products Act. 41

U.S.C. § 47 (1970).
92 5 U.S.C. § 552 (1970).

91 5 U.S.C. § 553 (1970).
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Contract Settlement Act, 41 U.S.C. §§ 101
125.

Summary

In sum, Government procurements start with
statutes and are attended by statutes every
step of the way from programming and award
through administration and performance to
payment, enforcement, and profit renegotiation.
Even so, they leave many details to be sup
plied by Executive orders, agency regulations,
and agency action.

EXECUTIVE ORDERS AND DIRECTIVES

The President's authority under the Consti
tution is both direct and derivative. As Com
mander-in-Chief, and primate for foreign
affairs, his authority comes straight from the
Constitution, thoug!}. checked and balanced by
his need to go to Congress for appropriations
and approval of treaties and war." But as Chief
Executive Officer, charged with the duty to
"take care that the laws be faithfully exe
outed,"." his authority is generally "the crea
tion of statutory law, with duties and powers
prescribed and limited by that law."" His di
rect authority is also limited; "[I] t must be
found in some provision of the Constitution." "
However, in wartime the President's authority
as Commander-in-Chief expands and he can
"remove mountains," as Lincoln did with his
Emancipation Proclamation, and Roosevelt
with his Non-Discrimination Directive."

Legislative delegation of authority to the
President may be express; for example, where
Congress wishes to give the President author
ity to suspend the normal operation of a law

Il4 u~. Const., art. I. § 8, cl. 10, § 9; art. II, § 2.
. " U.S. Const., art. II, §§ 1 and ,3.
00The Floyd Acceptances, 74 U.S. 666, 675 (1868).
DrYoungstown Sheet & Tube Co. v. Sawyer, 343 "0.8. 579 (1952),

where the court held that in peacetime President Truman could
not take it upon himself to seize the steel mills during a strike, no
matter what the prejudice to the country's national defense and
general welfare.

9S Exec. Order No. 8802 (l!)4l).
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as President Nixon recently did under the
Davis-Bacon Act; 99 where Congress wishes to
allow the President to extend application of a
law lis tinder the Renegotiation Act of 1951;'
or where Congress wishes to make a law oper
able only at the discretion and subject to
regulationof the President, as under the extra
ordinary authority provisions of Pub. L. 85
804.'

However, the President does not need ex
press statutory authority. As Chief Executive
Officer under the Constitution, he has inherent
authority to direct and control his subor
dinate agencies.' Thus, although the Buy Amer
ican Act provides for exemption from its
requirements upon findings of unreasonable
prices, etc., by "the head of a department,"
the President may lay down guidelines for
making such findings.'

Many executive controls impacting on pro
curement are informal, effected through meet
ings, discussions, budget reviews, legislative
program reviews, and the network of policy
dissemination provided by his Cabinet Officers,
the Executive Office of the President, and the
Office of Management and Budget. Other con
trols are formal, being promulgated as Execu
tive orders, proclamations, reorganization
plans, and Presidential memorandums. When
so issued, they may directly affect the general
public. For example, Executive orders are gen
erally said to have the force and effect of
statute.'

Executive actions like statutes serve many
purposes in many ways, as indicated below.

Organizational

The President's powers have been 'Used to
establish new agencies such as the Depart
ment of Health, Education, and Welfare,' the
Veterans Administration," the Environmental

I,l9 40 U.S.C. § 276a-5 (1970).
150 U.S.C. App. § 1212(a) (1970) .
250 U.S.C. § 1431 (1970).
3 See Congress Construction Corp. v. United States, 161 Ct. 01.

50 (1963) and cases cited.
4 Exec. Order No. 10582 (1954).
~Far1cas v, Texas Instruments. Lnc., 375 F.2d 629', 632 (5th Gir.

1967) .
6 Reorganization Plan No.1, 1953.
7 Exec. Order No. 5398 (1930).
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Other Statutory Considerations

Protection Agency, 8 the President's Committee
on Equal Employment Opportunity,' the De
fense Production Administration,>0 the War
Production Board,u the War Industries
Board," and the Office of Emergency Prepared
ness." They also have been used to reallocate
functions and responsibilities. By Exec. Order
No. 11246 (1965), the Department of Labor
took over responsibilities for equal employment
opportunity from the President's Committee,
and by Reorganization Plan No. 14, it was
given responsibility for labor standards en
forcement.

Supply Procurement, Centralization, and
Coordination

President Taft established the General Sup
ply Committee and required Government-wide
procurement under general supply schedules.H

President Roosevelt transferred this to the
Procurement Division of the Department of the
Treasury and gave it broader responsibility."

Implementation of Specific Statutes

As noted above, Executive orders often im
plement specific statutes; for example, author
ization of departments under title II of the
first War Powers Act, 1941, Exec. Order No.
10210 (1951), and under Pub. L. 85-804, Exec.
Order No. 10789 (1958); requiring reporting
of title II contracts, Exec. Order No. 9296
(1943); designating agencies under the Re
negotiation Act of 1951, Exec. Order No. 10260
(1951), No. 10924 (1951), No. 10299 (1951),
and No. 10567 (1954); guidelines under the
Buy American Act, Exec. Order No. 10582,
(1954); suspension of the Davis-Bacon Act,
Presidential Proclamation, February 23, 1971;

S Reorganization Plan No.3. 1970.
II Exec. Order No. 10925 (1961).

10Exec. Order No. 10200 (1951).
11Exec. Order No. 9024 (1942).
12 Exec. Order No. 2868 (1918).
13Reorganization Plan No. I, 1958.
HExee. Order No. 1070 (1909).
15 Exec. Order No. 6166 (1933).

£-0. •. m ----.• ._.
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authorization of loan guarantees, Exec. Order
No. 11062 (1962) and No. 10490 (1953) ; regu
lation of defense materials procurement and
supply, Exec. Order No. 10281 (1951); and
designating agencies to exercise no-setoff au
thority under the Assignment of Claims Act,
Exec. Order No. 10824 and No. 10840 (1959).

Socioeconomic Objectives

Possibly the first exercise of Presidential
authority to use the procurement process to
achieve collateral national goals was in 1905
when President Taft issued Exec. Order No.
325-A prohibiting employment of convict labor
under Government contracts. The one having
the greatest social significance was Exec. Order
No. 8802 (1941), prohibiting discrimination
in employment on account of race, creed, color,
or national origin. The goal of nondiscrimina
tion has been a part of Government contract
ing ever since. Currently known as Equal
Employment Opportunity under Exec. Order
No. 11246 (1965), nondiscrimination has been
extended to include age, Exec. Order No. 11141
(1964), and sex, Exec. Order No. 11246 as
amended October 1968.

Executive actions also have been taken to
use Government contracts to promote environ
mental protection; 18 promote wage and price
stabilization;" foster minority enterprise by
section 8A contracting under the Small Busi
ness Act; 18 relieve depressed areas of high
unemployment; rs and promote employment of
veterans.w

Patent Policy

The Presidential Memorandum of October 10,
1963, was promulgated to establish a uniform
patent policy under Government contracts ex
cept as otherwise required by express statutes
such as 42 U.S.C. §§ 2457, 2182, and 1954b.

18 Exec. Order No. 11514 (1970).
17 Exec. Order No. 11616 (1971), No. 11627 (1971), and No.

11640 (1972).
18 Exec. Order No. 11518 (1970).
10 Defense Manpower Policy 4, Oct. 16, 1967.
20 Exec. Order No. 1159'S, (June 1971).
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PROCUREMENT REGULATIONS

Summary

23 5 U.S.C. § 552(11.) (I) and 44 U.S.C. § 1507 (1970).
2~ G. L. Christian & A8sociates v, United States, 160 ct. CI. 1.

320 F.2d 41S, '1'eh. denied, 160 Ct. ci, 58, 320 F.2d 345, eert. denied,
375 U.S. 954 (1963), reh; denied, 376 U.S. 929. 377 U.S. 1010
(1964). For an analysis of the law as it has developed since the
Christian case, see Braude and Lane, Modern Insights· on Validity
and Force and Effect of Procurement Regulation-A New Slant
on Standing and the Christian DoctTine, 31 Fed. B.J, 99.

lations also specify contract forms and con
tract clauses, thereby predetermining many of
the terms and conditions of individual Govern
ment contracts. Procurement regulations, how
ever, must always derive from express or
implied authority conferred by Congress and
cannot exceed constitutional or statutory limita
tions.

The authority to issue regulations, and the
relationship of the publication and rulemaking
requirements of the Administrative Procedure
Act to procurement regulations, are discussed
at pages 49-51 of this appendix. Publication
of adopted regulations in the Federal Register
is constructive notice to those subject to or
affected by them.>

When issued in accordance with the statutes,
procurement regulations have been held by the
courts to have the force and effect of law and
as such may be binding on contractors as well
as the Government."

A general description of the outstanding pro
curement regulations is set forth in Part A,
Chapter 4, of this report.

"'''''. for example, the Offi.eials~Not-To.Benefit clause, ASPR
7-103.19. which sets forth the express requirement of 41 U.S.C.
§22 (1970). ~-,

22 See, for example, the Inspection and Title and Risk of Loss
clauses, ASPR 7-103.5 and 7-108.6. which have no express statutory
basis.

While the Constitution, statutes, Executive
orders, and the common law set the basic legal
framework for Government procurement, Gov
ernment procurement regulations have the
greatest day-to-day impact on procurement op
erations. The regulations not only carry out
express mandates of statutes," but also set
forth a great many policies and procedures
not expressly dictated by Congress." The regu-

21 C!~A

As indicated, Presidential actions in the form
of Execntive orders, proclamations, reorgani
zation plans, etc., supplement Government
procurement statutes by adding details of policy
or procedure in areas left open by statutes or
areas specifically authorized by statute to be
changed by executive action. They thus become
a part of the composite of law governing Gov
ernment procurement.

I
----------.,,-------------------------
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APPENDIX B

RECOMMENDATIONS

1. Establish a program for developing the
technical and formal changes needed to or
ganize and consolidate the procurement statutes
to the extent appropriate in Title 41, Public
Contracts, of the United States Code.

2. Extend the Truth in Negotiations Act to
all Government procurement agencies and de
velop coordinated regulations forinterpreta
tion and application of its provisions.

3. Extend the Renegotiation Act for periods
of five years.

4. Extend the Renegotiation Act to contracts
of all Government agencies.

5. Raise the jurisdictional amount under the
Renegotiation Act from one million to two
million doIlars for sales to the Government;
and from twenty-five thousand to fifty thousand
dollars for brokers' fees. [Two Commissioners
dissent.]

6. Expand and clartfy the criteria used by
the Renegotiation Board.

Dissenting Recommendation 6. Expand
and clarify the criteria utilized by the
Renegotiation Board in determining ex
cess. profits and include therein a limita
tion of renegotiation to cost-type contracts.



APPENfltX C

Acronyms

A-E
AEC
APA
ASBCA
ASPA
ASPR
BCA
CFR
CPFF
CPIF
CWHSSA
DOD
DOT
F.Cas.
FPASA
FPR
GAO
GSA
HEW
HUn
NASA
NASA PR.
OMB
Pet.
Pub. L.
R&D
R.S.
SBA
U.C.C.
U.S.
U.S.C.
U.S.C.A.
VA

Architect-Engineer
Atomic Energy Commission

. Administrative Procedure Act
Armed Services Board of Contract Appeals
Armed Services Procurement Act
Armed Services Procurement Regulation
Board of Contract Appeals
Code of Federal Regulations
Cost-plus-a-fixed-fee
Cost-plus-incentive-fee
Contract Work Hours and Safety Standards Act
Department of Defense
Department of Transportation
Federal Cases
Federal Property and Administrative Services Act
Federal Procurement Regulations
General Accounting Office
General Services Administration
Department of Health, Education, and Welfare
Department of Housing and Urban Development
National Aeronautics and Space Administration
National Aeronautics and Space Administration Procurement Regulations
Office of Management and Budget
Peters
Public Law
Research and Development
U.S. Revised Statutes
Small Business Administration
Uniform Commercial Code
United States Supreme Court Reports
United States Code
United States Code Annotated
Veterans Administration


