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Legal Protection for ©oll1puler

By John F. Banzhaf III

I) r()gl·alllS

-tt: l \. I ; ~ - I

~ '\i t ~' , :'f' 'f.-

\ 1r 11,' . ,<i ,
til

'.':IJieh can not: profit..bly lx. develope-d by one com...
l'i'.tl,\' I"t'maill un writu-n !wc;:I1:-;(' t be compu ny ran..
!ll·t I)l' a;..; .... ul·pd 1h.rt ol.her lI';('j,"" r,'! i,e made to pay
a pJ'llj)tlrtion,\tt' _'.;.!j;lre I,l" :}h' (k"~'!rlj;nl(-lit expense.

.Jl'ST A MONTH Al;O the Conyrijrht Ollkt, !"nel'sed ;1

!"njf ~tanding- policY' and announced that it would
I't'g-ister copyrights on computer llrogl'i.\m.";, Pn';.;
sure on the Patent Office to issue Pid\~llts lin pI'''
grams is i ncrcasirur and some prl)g"],~l]tlS alr'><ll·I.\
may han' lwen patented under t he g'lli~l~ of Iwll1:.-r

l'ither muchim-s or PI'()('C'sses. This article -vil! ;(('
quain: th« computer provruuuner and llSt.TWitJ:

t h- advant.ures of legal protection for pr(l.l!I'<ll1i;

and the problenls associated with nl)t(\illil!~' ....:lH·l

\Pl'ott'dio!l. III lIolllc!-(:tl lallj.!llag('. it xvi II i lldie'.: it, t . \'

'!'l'q\li"t'nH'lil;-; for and thp S(,O'H.~ of th~' jil·i 11, !Jet !.. ,

a vailab!e under the copyrig-ht and pah'nt 1:\\\ .-; ;111(\

tin' t,trt~t't PI'll}!TH m protection Illay hu vv on till' d;l!;\
PI'()('t':-'.:-:,ing in dust i-y.

l'r')granH\li!~!.!, already it hilli.»: dollar \'~I.;itll'S.-.::'

thi- "!fllntl'.'>'. 1;-; j..n-owbur oven t"lstt.>l' than t ln- ('{dn·
pu tcr munut'nrtu ri njr ind\l:-;LI'Y and is (';\111'( :(,01 1,(i

l'liua1 It ill dollar volume uy 1~'7:!, f!{,\\,p\,·r. (1\ tlH'
:tl,s"'lll'e Ill' ll!gal protl·(,'tion, must PP'.l'·:';U: huvr
('ilL,:r bl't~n do!wt(·<! for \!.enera! U:-,(' !.hrn,:l.'" shur
i!lV ' l"~~~lnl/_;,ti(HlS ut' h;,H' t)een kept .-:'t't :'('~ \\'h~ll.~

t hi .... sit uution kl'-; res.ul tcd in a fn'e inti'>j"{'L:lngL' \If
in~-' l'mat!\'l~ nnd it. vast library of a\'ai),\!;:l' pro
:-'T;'.~''-"", it )-:;,;-; .>1so caused many compa nie-. to) hoard

1\ rtun t \H·I'g-I"~\m:-\. More-over. many lWugT,\Ins

TI., Ul'r) /' /'/'1' ',1"

J" .. ', I, '" 1,1 ,'" } ',', ,- I,: it 1

,·".,,,1:,, I: II !lIt· I;/t )'/

,,-/, .!' ,If I' jI I.!' (/" Ii' . I,,
LAW 1{£VIEW (}I!d !" >:",
.\1, "fo/·/af ('V/i'JP'rll;", .-\ /
I,,· i,rt'/W1't'r! tli,' 1'1"1,"( I(r

of hi". .tilldtlly,'1.

'.", ,.'1, "'Itdy 0/ lilt,
,·,.,1, ,""f,', I,ruyno,ur

,r , 1"(/111 uvt ie!v
n;: ('PI.l.':'>IBIA

I' V <If Jill JI /.'" "\<,~ tJ

",';' f'AT." I'H"l·ES;~!'("

)'/('" ,1.'!,.,~.iHt.~ \1 ,.;/uff!lulrj/
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"1;':,1"1\ ',rl il~'" ;illd lh'r,,;'td'> ""1'.\

'Ii, "" ;\ :il"';""!·;l,ll {'(lfHpll;o.t'd 01';1 tkd\
I"llt' .','ql\:,1 p:·'dl;dd .... hi' \,{tI1~idt'l·t,d ;1

.. \\Tqlli~'. '" .(1'1:; It :1 I'(lilid 1)(' 1"(':1<1 b..... :-;OI1H'-

PIH' f;:!~lill,\1 "':ll!) lIlt' :'"nnlwJ:..:.. :-iiflt'P l'lllll'L" havv
held !h;lt I'/'dl !)(\(')i,--: nn.! tlJiI:lll'lI\;tticcl! tables rrurv
Lc t'l>p.\T'.~rflkd. it i", n- [l:ll" t,' !'llp.\'l'ig-htability t hut
tht' 1'l'lll~T;lni i:..; I 'JIlI)'I"",cj ,jf IlIl,Tllht'l's or non
l::l~~-j'l:.;h \\"rIL..; TIll' r,', .tirenu-ulrrf t1l'iginal a ut hor
ship j,,, a PII'IIt',,,:! "1:(' ;1'·1 \\'Ilidd .":PP,"ll t'. 1)(' s<dislil'd
i t til(' pl"(',!.!'I,III' l~ !",1 "i!I,ply an l'l1('(l(ling Ill' knnwu
Yil;t1ht'lliidi, tI ',It· d," :tlll \·.'Illlllltl'l' I;\llifl,l;l\"l', III

ot hvr \\'I,!".:" l ' ".'-'Tanlllll'l· ...:. vvorktm- on lhl'
.~all;'· JlI'"i,J( I :d ,,]'t·:\,1' ;t! '·ll!,."lnl:ti;\:I> dil),'l"-

cnt pI''';'!': .,;,.]: "l' 11l\" 11",> \il·,,·,·ralll,-. \\"llldd

ha vv- -·1 'f' • Ii .q \vill,'! ;lllth('l'"h:i' \1' ill' {·()P.\Ti~~ht-

;ddi' l-' in h,' (1I'i~!~ilJ;lJ. the m-ovr-uu I';lllllot lw
\';\,11 I' ~:;, \,\: !'1'I,\·ill\!-.:.l.y Ilt'l'll made 1>\Ibli(·"

:\ jn . ";\':1 <Ill ,nag'nt,ti r' t'IIW t-un },<lnll,\' ll1.' c-on

;~idl"'f'!j "vvriiinv" within t IH' «r-diu.o-v !Jli'aJlill~

or I r:" '.\' i'd, pnrt il'ulal'l,\' 11\'(';I,i';f' it \.illltl": l,P di
I'f,(·tl.\' !'t'rn'i\t'd and 1l1l1!l'I':-.t'1()(i l,y,h:;nl"/! I,\·ill)..'·";,

.On tilt' «t h.-r h,lnd,1111' ll\";lll;l\~' 'l( "vr-uuu-" ill
thl' l")ll\']'i~d]t la\\ hu- 'h"'ll I \t;'ntll'l!;"O tar l)f'ylJlld

it.... H['i~"jn;:l ~('n~l' 111:[( ,1 '''ll ;til"; oj dehatahle qlll~:';

lioll ",hl,tlw;' Jll''''~'T;ttll:-- ,'(1): ill' cI1Jl.\I·ighted in mag

n"·;t' hpl' 1'1'011 "\ 1 '1\'(' ;\ll:--\\'el' to thi:-; que:-:tion.

11 ,'\·I·l'. W'I'\i\d lll'! ("l"CC;'Il,..:t· tIll' is:-:llt' lit' pl'nle('
tion t'r',n :It) i!)(I·ili~"l·tlll'\lt \t.\· a 1l1a}.!'IH'1 it' t<tPI'
..:.iltI'("":\,,,}; ;1 1.;(1)(' nli~,t!ll ~lil! \'1' ('lql~i,l( i""; ft~' tIlt'

T!:t· <: l'fly]'i.~~ht oml"', t u <l1i'PI"!;·.(h'· with Ii-.
I"'iil,' ,.r t"1";1l1,ini! dtlllillfu] i .......:.llt'..; in t,\\"1" Ill' r{'}d:-:

'll;lti'lll \\hl'tH'\"t'1" }lll.-'. ...;jldl'. ha.... a~·T",',1 to <tt't"t'pt

pi'~lvr;d)b :"tr I ouvru.h t rezistr.u iou under t lu-ce
c-ondition- I) tlH' ITI'at.inJ1 (If the pl'o~ranl in

vulved "lil1il'I('!I1 Ol:,:-'t'lHbliIlV, ~pleetin.l~, arrangin~,

alld /,dilIIW to t'lm:.:.tilull' oruri nnl authorship; 2)
thv "r\lj~T,\tn ha...: I)(>cn published with a lJoti\,t.l a~

l't'quil'l',j [1\' t he l'op.vright law: a) t h« ("llpie's of t.hr
pr"~'I';,jli r\'qllil'ed't~l lJC deposited for n'~~i:-:.tr;ltiiJll,

(11' .'i'OIll>' ill'\'(llllpildying material. lIP din'dl,v Pt~l'

(·('IVi. it:, and \tldil"att' the content of the prrurrn ru .

I, 'ndel" t.hi~ []1'\\ pil\ic~·. the au thor n'('entl y' n:n'i\'t~d

the l1r;.;t t\\"jl rt~;.~i ...t.ru truns or copyright;.:, i~;';lIl'd :--pl'.
cilie;:111y r.n ,'IJ;nptitt'l' programs, on\.' 1'(11' a printed
]J1'(j~~nll1l and till' ()tht'l' for Cl proj!ralll on ma~(?li.'l.j('

tnpe.' Pl'ogTarns vvhivh previously had been pub
li~·dH'd as p.ut Ilf lltht,l' vnpyrighted works presum
jtliiy 1':111 within qH~ s('opt' ('11' this de('i~ion,

'j'hi~ dl'l.'i_,;,jllll bv the ('npyright nfllce iK not the
1;,;0.1 \\ "I'd Ill! the matter si nc« it is :-.;ub,ject to re
\'ll."\ .m.l }"Io:'isible reversal in the COlll'!:--. On the
01111'1' 1,·id. iJt-.~('all~e of the ('Ilpyril:ht Otfil'{::-' ('x
]!l!l'tl.-I>. ,,,iirh Hre likely to ftJllu\\ it.-.; lead .lnd

\lph(,!d lh' ,'oJl.\'ri~rhtabilityof COll'!pllit.'r IU'iJgTHms,

paj'ti\·\;l.\~·i~ il 'hf' protection proves to Le of yalue
td the i·Olllll;!.er ;ndu~tI'Y. Finally, ',\hilt-, th(~ir de
('isipll stand:,. !Jj'(lgTiITll ("opyri,l!hts can be !'ej,,:"is

t"el'ed i.ll;d tIll' I'ornpult'r indu:.:.try ean experiment

\':ith thj~ 11(".\' nW:tlls of Pl'iJt~'('tion.

l ' "" i·':l!'! /1,"'\'1,,: ~ . ~

'1·" 'r.,:·

,.\,

~:OGRAMSACC':J~O-
FOR COPYRIGHT REGISTRATION
BASED ON THREE CONDITIONS

' __(:,ples of ;lit'" r''-'')(,:rClrn" or sorne occom,
~!')'iinq rTKlt'-'f!Ui Glr~(tly. perceivciblel

,... (f.' deposih;d :(;r rPS1'5,trction.

1":Jblished wilth :1 notIce CIS
Ii i' ,opyright lo'.'v

t ;-;~'{' "'-,H y,,;{], TI:\lr:S, ;\In;.: ~, 1~";·1, p. --t:L

--,~.~-_ ..- ---~-'_...-.'."---- , '----._- ..._~----~-~ ..,_.- ----~'~---.~'"'

Scoe.~ .o.f pro1 ection under copyrights
,r-:j'}w Ill' ':-:1 A'r-i:·I~l"l:.lnnl ,,~\Yl(lil-(:;;~~tf8 s~·ol;e---orz.o1JY4

;ril!ht nn,\(·, lil)!l i" that it pril1e,·ts onh~ the writ~.!..!Ll
.I ;tl1d :,,1 '~;l' itl\,'as l'Ontaiiled t,hereiIlJ-i/~;~X-;ln1Ple" .
'..~;t-·(';) l ' :~~; ,f:j I,d 'hi-;(~K·(Tt~;-rrnl-i 11 i,~- ,~-' t11-;-;'tfH' ma tira I sy~-

11'1l1 ;';l ~,d\'lllg a problem i:-.; prlltedt'd only against
;ill llll,\uthorized, l..,e of the author'~ language and
. 1I! ilj..'·"inst an unauthorized ll~c of the Olathe...
rll<ltll:;d ..-;ystem. \Vhile' the law wili protect the
("()P.\'l'ig:ht owner Hg-ainst a plagiari:-:t who makes
'In\~' c'(,}.lrable alt.eration~ in the lang-uag-e of the
\ I;Jl~'1 ightt'd work, it will not pren'l\t c:~n()thel" au
th,r fn'ml writing and ~e·lIinj.!' a b(Hlk dC':'HTibing'
llw :,anH.',rlwttwmatic;1I ;-.;y:-;telll in hi:..; own lang-uHg-c.

\" ;lppl I t'l VOIll'lilll('1" J)l'OJ.!l'(lnl.':', this 1llt><l1l:-;

11.'ii'it II'W 11I·",~.'Tilln i,,,: li}Ut~ 11I0l'P th;lll all t'lllbodi
11:1'111111' ;; li"\\ idl'<l \11' prilll'ipll',lht> pl'inl'iplp ibetf

';illli!t til' l'l',,!".\'t·ted hy cupyrighting' lilt' pr(lgram,

l:\;:lllpk,...; Ill' Ih!" tYIW'o program,might include:
:) ;I ;lj'(l~Tall1 tll pl't'did the 'Geha\'iorof the :-:.t()ck~

j·lal'kl't. hased Oil the prog-rammer\:.. ~eeret dis
t'11\'{'l'~' that a ft'\\'!~tl.ll'ks are key indil'ators; 2) a

prOj..!T;dl\ to l'llIlU'(I! the inventory \}f ;l KOt't driilk

I
I.__J

",j :;"'.r-!~ 1('l\t assembling,
f',:1, ',:Jf d ,_,d1ting to (01

CluThorshif

rJrogr'~,::,

(equlleu

p
'~1: .yn I ~ ,
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"All RIGHT, GENTlEME.~~1 W~iCH O"l~ Of YOU PROGRAMMED
THE COMPUTER TO ');''('2:1 S~:DOO' E\'~RY TfME

MISS JOHNSON "'ALKS Bn"

phi,"' r:,-;I a:,!"ai:"JII'~ra! ;\l'i",:. i"urtil"!I1H'l'I'. i~,'

pt'lJt!r;(:11 \\',I(lld Pt'll\l:thl~' ht, pl".t.I'('tPI! a~,~aili:..;t "

una u t.uorize-d trall.~i;iti()!i i i.t« anut h»r I.'O!: pii1.('1

lan)!llage. A Suprumu iourt (h~l'isioll in 1~jll-iht'ld
that a pt-'rfol'tted papPI' ron fur a plavcr piano \\'il,':'

not a "copy" uf a ('oprl'ighlpd tuusir..! composition
llt'v(lu",p t he piano roll \\"a~": de~ignl'd tel oper,tte and
t'ilntnd nuuhi m- t\'nd \\'il~ not intell ig ihle to
human heing..... 1 gy lllla!pg'y", a m'l~.(fll~tit' t'lpe would
seem not. tn be a "('op,)'" of a t'"fl~'rig'ht(~d printed
program, However. if the l'ilp~'rig'hled program is
itsrlf in the form of a magnet I\' tape rather than
a printed paper; it would Iw hard VI see how a
second tape wo-rld not be B "CilflY" of t he finn under
any reasonable definition of the wen-d. It is also
possible that the holder of a copyright 0Il a printed
pr .rram would be protected again:-.t an unau
thorized duplication of his prog-ram on a magnetic
tape under a post-1907 amendment to the copy
rivht law which prohibits the production of "rec
-u-ds" (in addition' to "copies") \)f copyrighted
work:").

The statutory term of copyrig-ht protection i"! 28
years and it may be renewed f'or another 28 years
upon proper applica tion,

Ill;l!);l .:\"\!ill,'1", l'ltlIHld,\'il1V :-'\" nl'lln:idl,'J!\ "IH'dt

tilt' P:~Jt·,\:l·I'L·, d;\l1 th.ur !Il",p'JrliIJ[l.'-: ill tiit' <il'in!,':,

fOl'llll,h; ~\nd :!,) :l pro}n'am to d\'clI\k :->t,'Cl·\.'t !lll':,

SaVt''''. III each V;("'V. a s ki lled J1rngl'amllj(~i' ((jllld

l't';lll .t he l'1!Ilyright(·d prog-ram. extruct the ."SSPll"

tiu l idt'a, and write a 1I(~\y 1;l'ogram, with dilr('l'elll
i ns t.i-uc-tinn-, t~l1lb()d~;ill}.~ the saflH' :dea, which would
!lot bt· an illfrin~l'nll'ntof t hv l'opyrkhted Ill:ng'r;llll,

Fortunately, most pnJgTaI1lS<H'l~ more t.h.in a 1!'\\'

Su'l'ct l\\l"llltl1<l~ \\Tlttt·tJ ill c'orupu tet- Iml}.!u:t,L!t.',

::\iany cnnt aiu <I lar,lH' amount of vu luablv i nf'orma
t~()n lil'J';ingl'\i in a coded format to be IIspd by a
t-omputer In :,;plying a particlilar problem. Ex
llntple~ Ill' thi:-:. typ« of prnzi-am might inl'!IH!I':
1) H language translation prom-am (f',.fI. Rus-oan
En,\!li:-:.h), embodJ.'ing- word I. :,~ and \'o{':dJldfl':Y
rules; 2) a chvs-, p!a~'ing',progralll, pm\)ndying le:-:.
sons learned from many past j,tame:-=., f'nvnrnble
posi t iuns, elaborut.e \\'ei~~hillg ~Y:'kfll:';. ':1' l'fllllpli

tilted rules of play; or ;~) <Ill in lorruatnm ret rie va l
program, contui nirur a ~d();-;~;ary 'If rel,l{('d u-chnivul
words. In each case. the essential inzrudu ut i;-; the
reference intormution rather tl1ail an essent ia! ideu
or sequence of instructions. Since a prnzrummer
could no more steal the essential idea from such
.1 projrrurn without. infringing than an author could
cxt.ruct the idea behind a copyrighted telephone di
rertory, translation dictionary, or thesaurus, pro
gTam~ of this nature could be completely r1roteetcd
under the copyright law.

Most projrrums fall somewhere between these
two examples: i.e, they include both novel ideas
which are not. protectahle and reference 'lata ill a
computer format which is completely protr-ctable .

. However, for most progrnms the most importn nt
and valuable element is the vast amount of pro
g"l~ammjng time and effort which went into the

. writing. ordering, arranging, and debuj.!ging of
the instructions, Here. it seems, lies the main de
velopment effort and expense. Consider for exam
ple a FOHTRAN compiler. Everyone familiar with
it would agree that it incorporates new and. novel
ideas. On the other hand, isn't the major value and
wort h oj the program, ~\nd the major den.]opllH'llt
effort <Ii rCl'ted, to\vanlH incorporating tlw",p idp(ls
into a prog-rum which is internally consL..:,tt~llt <i.nd
which predictably produces ~he deRired n~sults

llndcr all conditions? Put another way, could such
a program be ea~ily duplkated by a 'fll':)gTammer
who had examined it but ('ould, not ('opY from it·!
To the extent th;l.t the second answer is llt'i-!:'atin.\

that (~lcment of the progTH.m would t,!l' PI'11tt'('t.~d

under a cop;vright.
Additional problem~ of the ~COPt;> of protection

aris~ \.... ith reJp~ct to copies with alterations in the
instructions, in other languages, and in other phy.
sical forms. It would seem that mer" ('o[orable
alterations Much as renaming variables ur rdocat~

ing instructions would not prot~ct· apx()gram

ftY
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;\ loi ,Ta' 11:"!1lfpld,\' urunn-d to all Ill-

y",' 'II !'I'l:) t ; '11';,:' iii p,ilJiic di"'l'ln:-'lll"(' ilt' hl:-'

;!:' t '. ','ril afl'''rd:1 ;":Tt,:dl'l' :->l'0J!t' Ill' !Il'P-

tvcti.u: ;ll't' !lldl'l' dl:1illlit to »l.tni n than l'OP,\'-

"ij..r! 1."-, !l,I' .irr- gT<lllkd Ly IfF' !"1'd,('111 Otlin' lllll,\'

uftcr a lil"\'I:i.~'h I"':;trllillali'il! I" insure tliat t.lu
ITt'al i"ll [lil"('l...; 1b.. hir ',LIII'[;trd." ,,1' iuvent iun sd

hr la w. .t.ct cut:..... llla,\' ~Jl' 4ddailll'll fill' "any new
;:nd 11"'I'!' II art. 1lI,Il'h,li", lli:ln'll"il'tlll'l'. ill' l'lltlllll'
si tion or' nr.tt l c-r'."

Till' 1';11\'111 (l!!;"I' .:,. lakl'll Ih\' tlrlll I,!(jsitil,tl

t hut ""llljJl:tt'l' 1""I'I,I!), \',lllllol lH\ p'ltt:lltl'd ;llid

1':\:-- 11-'1111'.1 1:;;";\' "ll' ;<I'plii':tlioll:-::. Tilt, 11,ISl" (1:(

thl'~' --;1"[' ,-.: :!ll' ,\1';/ l"...:t;d)li:-::h\'d I J'ill~-'-I'I;Ti;' ,Ui,lt

a~I It, 11'llllldll'd III ;1 InilC'liilil', :trtii'l\'

Ill' lll;tlll;fi\' II", \'fll'll11cal ('onlIHI:-,ili'I!\, III dl,V."-ll'al

dl':-'IV'II r, Jt' 1'<ltt'lllt'( JI'I·<l\l:-'I.' it 1:-- !int \\ uhi n

tlu-".... I;I!, lid," (.(tq~(,rH':-: III piJ1I'lltah'\' lll\"e!lt~l,-';.

'1'111' O!l,<'\ ,illa]llg-izl':-i prll~~'j':1111:-- til dt't:tilt'd :-it:'t", of
i l..'" ~~.-,,-,~,-;-"~I~"~'"-;r~,~,I~~:"::,~,,';I~\~~i~1~,;~,-.~I~,,~~,~.~i/';i~,'~I~II~.,~·~;~,~n~,~!~~t~J~l\:CI'" I j 11 d:-::

i!i\ql1~ llHII'I' lut", ;t!.;!, It::tll il IH'''' ilur tln-.

11~~'1I fnnlllda, \\'11:;1' ,lrll:llltillg th,lt 1/1" I t').!"i.lll"- _

l)l'Cl'pdl~lltS' fill t)it her '-:til of t IH' ar'...!·tPlwnt :1]"(>

:-;kek'FlY:"' the ['<IIi,tll lllli('1' relie;-:. rJl'inl'ipallY~,()I" a

ca~t"-\\1lj(ll11"'P!d th:\l, ;, plan fol' tl',ltf\\' l'ontJ'oll'otl d
n()l-"I)\,~i)a-t-';liT;;'i1 111\1('''',-:, I'IlIIHHllt"i JIl <I phv:-:,ieal

, S>~~~,I' Ill. J -

" *"-"-('1'4' ;11'1' lwo .uhvr ,"Ir(lll~' .ll'rllllll'!I1....; for rc tus

inji-'t', ,1 ''I'; 111I pl'ugram IJlltt'I!!'" (lId' i" til\' fl'<ll' Owt
tI :-,ci~'tdilic lit\\', (/l'din:I I' t l \" ! ;d :, 1,.111-1 tid/tt', l'oult) ill

ell'!'f·t \)1' patt'lltl'd rlJr''iI;'h "!1I' 'i."'l' ,iI' ,\ ('omputer

pro~:']"LIII. SllPllll:-,1' ,,(lnd\I,):!' ti:-'i.·I,q·r."- lh:Lt telltale

l"ad'il·...; in Ihl' ;-.'('1) .(11 h. ':'1") j'IPl't'dl', 11111' ('\ist

elllT of l>iJ oIl';IP,""'11 Ill'!' '.', ~\jill'4'-,(' (tll'llJl'l '1.:11 hI'

wl'itt,;-> a lll'!"~ I',tlll \\'101' 11 ,\ ~li ('aI,,,,!' d ;'('Illp' It'r \(1

pn·dil·\ tIlt, jit';'>i'lIlT 01 Oil ha:--l'd lI!lilll il;\! ,t Ill

t'Orlll,llloll 'l!"'lil IIW pl'l'.-....t' Ill'!' or Hb~t·IltT I'! 1\1\'

tal'l!)'·:"" If :--.u,'Ii;( P]'O)..;T'tI' I \\PI'l' patl-'Iltaldt '1',t'

itl\<t~ld4)r illig-hI ci,linl tll'll Ill'l'itUSe of tilt' p;;tl,1:1

JJlI lIllt' t'l ... ~' t'l'lild In;t!\I' ilS4' (if Irl{' law lIf natll!.'l' !".

dis\">\"l"!·'l. p;11'1 i('l!iil 1']\' .If;, l'llllIJHltl'J' wen' re

'! :l'"d tll III iI,' tlw d\'1;\",'d ,';t!l'lbtiot!s. Seeondh'.
iL ""Ij·i!er .1 It::I('!l!11t ,,\ ~Ii('h IH'rform:-i 1'('l'tain

1'1 .. ,I';IIH'n .... I: rl',""l'llll:-il' I" t'-'ler/1ai l'oiltl'lll"", If till',";"

l'i'I'ral i'll''''' ,11'1' !;I'W alld !lo\'(d tl ('''lild !w ar)!:ut'd

that 1111' 1l:<lIIlILIl!:il'l'l'. l'ath"I' ltHlll anyonl plsl',

:-:11' "i l'1'1'l'1\1' lilt, i':ltt'lll. A IJa1t'll' UI1 it progl'atll

llji.~'itl PIT\'I.'llt ,i:I" )!'<I'll ll...,ing t,::-- IlI:tl'lJi'll' <Ish~~

\\·i,'...:!:t":"; :illd ii i...., ilL!':1 " t t'\ppd tilt" nl;IIlLlfadurt,1'

t:J ("IT.·d' <di tIl!' il"'" t",\\hi('h tht, 1'/JllilHIII'r ('I~li',l

lit I·,t "nt! 10 p,d\'lll 1)11'1' hitlall\'

/', 11I"l'al'g·lllllt'Ilt..., til"!' ,";1'\'1'1':11 l('rlll:-- !t fLL',

L":IIF~:'!'stl'd thai ,I ('''lllpllh'l' pJ'<lgral'l III :,11'
\.....-/, . , " ,

'Ill n, 01 1 Jll<lglletlv tape r~'I"H'djng 1:-: a jJtl,V:-'h<,j[

kl:ii. ('iq)ahl(~ of Ill'Jllg' pal!'IlI(id. Altl'r1.1<ltl'l.y,

Jt. I', ,I, lIit'!!I!,-, :l~l l',;-;.J',(~, 28H ll'at. Otf. Hd.of Ap-
pI ;, j 1~I \ \

i
<>ltwr:; ill ....:i:c,t\ t hut !)"l',t .) il lp'\'l,j i>l"'~'T,dll (';ill,...;,'.'"

I'J/
;l \'4'lli]!!ltl'I',1'1 tunvtion ill III'\~ \\ ;:'":--., ,1 is n n i ni-

)"1'11\'1'11'I."t:\ 'ill a uuu-hi uv :till! :lll"; jliltt'lltaIJlt',

l.'tllal;.'> :--'IHII! iI!'g'11111t'ld,,,:: suupl v .";;1.\' tll;;!;1 (T~'ati\'I'

IJ)'n,I!T:I;,dl!"1' I:'" <1:-' 1I1l1l'h ail 111\'\'jd"j ,,; ttu' mill!

\\1;;) IT1'iI11'''- .r 11('\\' (,~,.-},rbl'atl'l' alld \};;It I Itt' patl'rtt

l.rvv :-,h'lllld Iw int('I'prt'tt'd morv Ill'iJ,ldly t;1 include

lit'\\' ('1,·111" 1)1' i nvontinns. At this wrn i n ,: . Uw
l'ntvnt <lIli"I' rvtunius un perxuarh«].

it !la,,," ll~,t,tl ."ll~E}--:'l',...,tt.'d that the Patt'll! Oml'l' nIH)'

alrl'ady h;I\" i,";SLlt'd patent:" which ('O\'!'I' r-om pu n-r

iH'II~.:T.'I:lb. This is Jltl:-isihl(' bl:'('allSI' a ni-w ill\'t'll

tion \":111 f,t' dl',";lTihl'd in tu a n y W;\~''''' S01'lll' flf \\ hirh
Illily ,d),""('lll'l' its 1I;lsl,· form. A g'l'lll'r,,1 I'lll'ptl,":'" '«!IIl'~

Pllter 1)IH>ratill}! under the cont rul of a pn.~~r;llli

llt'ha\'Ps lihl' i\ s!wI'ial IJlll'flO:-ie nuu-hi n». Thl'l"t, "
n';lSIIl\ to \)plil'\'e 11lat S4,me i nvenuu-s may hu vr

:'t'('lin'd pl'tlj...!,Tanl }Ja1t'llt:--. b~' dt>:-i('I'ibillg' their III'I'.

~l';llli" SIJ that the iuvcnt ion a ppeur-s to Ill! a ....:pl'ei,t!

IIlJrpl'..;e 1'41lllptltr>r. l Iowover. it is po:-'sihle that the
"('\ll'b 'xl11 invalidate patl'nt:... obtainerl in this mnn

J,!'!" 1"'i ;IIISt' PI' a fruud lin the Patent Otliee or Ill''''

;'drl~l' ,,( ;J. Llillln~ to fully disclost' t he i nvr-nt u.n.

!<\i'l: ;f !II"'j..!Tams were held patl'IlI,ddf> III prin

viplt', n.nu, \,,(.tlld st ill be unpatent.u-!- 11(>('Hll:-,l' of

,I lark ," )!;'.: eu tion". Every new devu, an.l Pi'll\' ...
t'So:' j,,, ; I' :..'d"nlilb!e: only those which attain a

r,itllf>t' hi~,tl',i.;'l1(hrd ,A novelty and ut il ity are CIl

tilIe-d In ;jl' ;'(\:led "jnventiou" in the patent law
'l'll~e, For ('Xillrlp!l-", ,all "tn ven t ion" rnust he more

;(l,lll that whll'h \\,nl1d IlOIIlLl:(Y occur to a per:-ion

:-,l{!i!('d il1 a poll I Tt'I)!;I!' tt.'chlncd lipid; if it combines

kll\lWIl t·ll'I",'II'" ill a !lfl\'f'] ('\lmbinatioJl, it n1l1:-it

pro(\tl{'t';\ ''('-;1]1 \\hi('h j,-.; both IWW and :-illl'pri:.;ing',

l'lld~'r : h,·;-:+ n'",lricl iO!l:-i, alld particlIl;lrly a,...; Uwy
art' 11';\~' 'WI!,l! applIed by tbe ('ourt;,;. mallY If not
:I;. •...;t :,: ,(I,tlll", \\'uuld not nse to tht' level of an

'jlj\t;il."t r\:-i a ~implt, th;t, if a progoramnwl"

;!i L'l\ ;,';<1 to write a certain 'program with rea-

nablt- \prtainty that he will be auie to do it, the
rl· ...:,llltil,~' program i~ probabl.'l not all inventi<in
ill thl' jJ;llt~nt ~(~n:-ie-.

Scope of protection under patents

Tilt, scope of protection unci!'!" a p:ttl'nt is g"t'll

l'l'all,\' gn'ilter than that of a /'Op',\Tivhl. A cf)p~Tig-ht

pr(I1I'ds oni,\' the \\-Titing ,tt::,l'!:': :,l Ihis ea....:.\' the
l'"n;pl1tt'r prlJgl'illll. Ttli' ('Xklli uf the patent's pro

1,'\'tl(~n i:-i d!'h~rlllilled nol II.\' ttw writtPIl dl':wrip

t \1:<'; lilt· pl"'J!Talll bIll h~';1 ,..;eparate:-iPl of t'laim:-i.

>,1:--.,'(1 'ill lilt' lil..;(,losed ill\,\intion, whidl delineate
i\li,i,dt>l"l'nllnt' {!If' p!'()tl'('lt'd an'a, An inn'lllol will
j'l'l1t'I'.. !.,\· St,'l'k to draft dairns :is broad as Uw
l'atl'llf ()llin' will !lerlni! ill ort!pr to ",eeure the
\\'llh';..;l tli\:',i:--lln' III pnIV'l·til)Tl.

L'IlIJl,~' a cOPYr1~~ht, a patent olrt~r:-; protl'dion

a~~;ull."'t :lll,\' ,""iltISl"qllt'nt. use of the same dl·\·il'e.
\\ lll'lrwl' 'II' Ill>t thl' lllfring-€l' copied the .orig-inal
il1n'fltifl!l. 1t !:-, 110 dt'ft"Il:"'I' that tIle infrin~er de-
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\1':"1,,·<1111,· d,·\':('I' vvitlu

ua l iuvon t iou
Thv ;-;tatlit\>l'Y tut-rn of patt'llt IJrotl'dioll i .... II

yl'ar:-:, A 11 Hl 1'1' . ("lIl1plete dis{'u~:-:inll (If !l;l t('nt pro
tection for prog-ram:-: is ht'yond t lu- ."wept' uf thi .<

;1 r tit' II' ,4

The best method for protecting programs

T1Wl"l' i:-; Illl :-:.ing-Ie I)(';-;t met.hod fill' Iq'I'l\ldiJI~!

pr()~J'<lIll:-'. a!ld the mr-thod ,-:eledt'd :..;J]I.'1lid ill' t.u
[on'l! tll the purtic-uln r prozru m and I hI' !Il·\~d", lit'
t lu- vi1mpany, If t h« t's,-:erH'p of lil> pr"~~l';l!l\ 1.-- a

~t'(T('t idea «f :'(,rrllll!a which ,'lll;]r! I,' ! ~'I ";":'llizl'd
hy ;1 ,.;hilled prngT;IPHlH-!r <tnt! \'!1;h",!ii l ': ;111 "li

1:I'I·l." flew prturt'u m , pu t en t un.! ,'oi1.\·l'i,l.:1l1 11I"ll"I'

t ion <11'(;' impractical 1)(,(,,,,-;,,,;,(' tllt'.\' r"(;\I',II' ,\ !",l'\i(

disclosure" 'I'Ll' ()J1I~- I'l~C()llr'-;\'lhl'n i~ 1'\ !"t'l." loll

the laws o( trade secret:-:. ll!lCif'l" \\ hi. l: all I<'-";','I'S III

the program 'd'c bound ily contral t 111 .';l'\·r\'('~· Thi ....
<l1'l'allg"l'nwnt will i'rpatt' It'gal ri,\..,dlh tt nde-r t lu- ('ll!l.

t ruct al!<lin~t till' other parUt>:-: hut 11011(-' ;q!ain~t

third persons \\"Il(J may lenrn o( t hr- prlWl"lltl.

At present, there is no reooiruizcd riuht tl) Pj"(l_

j!l'arn protevt iou under patent law and It!,l!id ~~rrort~

tn secure it will probably he long" a nrl {'osl!y_ U
it were avniluble. it would be most useful tor Pl'O_

g-ranlS which meet the hig-h standards of inventioll
and which are valuable primaril.v becaus~' of thpir
prjm·jple:-; of operation rather than for U1I' l't'fe!"
ence information which they contain. Pah>lll:-: ;Ire
COi'ltly and generally require :-;('vend )'l'ar,'o( to ob
tain hut ~H'ovirle a wider ~cope of protect l()n 1hall
('("I)j-Tight~.

For programs containing la'l'g"f' anl!lllnls!)f !'('fel:

cnce data, copyright protection i:, idp,t! het'illl";l' it
afl'ord8 filII protection again::'t copying and i:-; avail
able at yet·y liltle cost \vith little 01' no waiting- time
required. For most prog'ram~. it atTords an ade
quate scope of protection with the same ad\"an
tage~. If a prog-ram is to be !nade public. therci:-.
nn reason fot' not copyrig"hting it since it nwy still
}w dedicated to the public ut any tinw or oll'ered
fn'e to any class of users if the allUw!' <!p;Oiire:-l,

Pro}.~rams may be copyri).fhted if oIlly tli pn'\'ent
(Jt/Wl'S (!'um palrning- them ofr as tht'ir OW11

Additional considerations

Another ('opyriKht problem, arises from the lise
of copyrighted material in rompllters, parti('lllarly
ill connection with inforp1ation retrie\·al. It JlIa~' bl'
all infrjnj.!ement of an author'\" ('oPYl'i.l!ht (/I t'~~nll-d

his \'..:ork on tape or Jllinched canis. to sto!"P It in
merlllJry, to make a shortened vel'sion of it. or VI

print it out in whole \)1" in part. Hegret<lbly, the~e

legal problem~ are ~till unresoh-ed and further db,

cussion is beyond the Rcope of n1is artll'1t'.-\

--------------..,.-------
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!lOW lll't'pal'ing a ur-vv l-l)!i,,,ni-"Id !;i'.'_ !I'

·:t'lltt'd til that bllll.'" in till' nvn r fl;(lll't'. :\ !I'II/.,(:

draft has beun puhlishud and ('OHl'l1"tl'-:~ fn'lll

!pt'l-':-,li'd g-rflUp:-, han' hee n ..;olil·jtt'd f!r)\\,PYt'r. tI,
prl){'('s.-:ors han' d(JI}!' li t tle tIl indi('jitl' t lu-i r II·t

:'IHI their fl'l'lilw:-, OIl Uii~ \Jdl t!, lhr' «tlpYli:.~

()Ilkp. Spl,t'ilica1!y t he f cu tn ti ve d raf t pl'l':Hh'.-: tI'
('llmplltpl" pr!lKJ'<ln'l~ will IH' l'l',l!t'('kd urider ('0)

ri,l.rtlt [Set'. 1 (i1) (1) ;illl :)(;1) I ,Hid t hut holde
of {'()P~'I'i}!hts Oil ntlwr \\'I)l'~::-' \\'111 l.uve t he ri~~

tr- pn"lYl'nt thei r US\' III j n fru'nut tion :.;toragT' it

rt·t riovul ;.;y:--tl'!l ..; I ~I'I'. :") (iI) i 1ft hf':";~' pt-ovi .... io
.rrv !lot ill at·t'fll't! with thl' Ilt't'lb .:f t lu- dHta prl

I':-,..,irlg industry, now is the t imv !'o!" it t» indicl:l

:t..... Ip(,li"1!:-; to {'\lllgl"t'~,,,, and tilt' I djl)TIj.rht om<

Effect of program protection

lpg-al protect.iou for (")Il'lfH11l'1' l)r~ll!raJll~ pn'
al.ly will have ;' mixed ~'rrl'd uri the cdnqllrtpl' i
dust rv. It would seem that t hu a vuilahili ty
prot(\djlll~ and t.ho hor)!' lIt' fJt'('liill;II'," !'t'\\,1

thI'O\lj:h pl'l)gTam 11"L",illg" will di.",I'()Urai!I,~ t he voiu

tar..... con t ribut.ion of 1)J't)~{Tanb to s h.u-i rur Uq'::llllZ

tions. Likewise, it ma,"" hindl,t' tht, frep flow

pl'nJ-~Tam~ - from user trl lj,"l.' I" bt'(";lli;-;C l'OP,\TI,i:
holden.; wi]J n"quin-:, ll'asing ;ij,!"!'I'(!llli<i 1t ::. to tJ(-' 1ll<l1

bl'!'on' !"pleasillg' J)l'llgrall.l:-'. Uti lilt' other h;ffl
patellt and copy right prIll PI'I ;,1 dl \',I'n', (Tl'at(·d

"prfJlnote th~ ProgTl':--s of ;-:'l,jf'/II"t' ilnd the t',-iet'
:\ rt~", a(,l'nrdi Ilg' to trw (·()n;·q! \ u t ion. P r("petion fl

programs J1l1l~' do thi;-; in :-'1'H'ral \\·i\~'S. Fir;-;t,

\'ould l'nCOlll'Hg-e prog-rarnnll'l':-'_ !lilr« iilarl~' ('or
p'ller servict:' bureaus, to rpi\'.\";l' l'I·";.'t";lms whit
hert'tofore hay!' T10t 1)(>~~1l ~haJ t~d L,\' o/refill)! U
iIH'l'ntiYt' of lea;-:,ing fel'S_ s't"(,,>t,,l !( n\a~' t'ni'lillra~

('ompanie:-:.'to \\"itt~ pr012:ralll:' \', 'IiI n they {Jl'dinari
\vnuJd not undt'rtake br'c<tu:-t' /W d'·\'I,·lopment co;
would not he justified hy llit· llfllitt'd \lsefnlne:
within the t'olllpany, Pl'ole,·~_;,,[1 will lu"obably el
l'OllJ'ag-e pl'og-raJ1lming- the.;:,nw way that puten
h;t\'e alwaYH eJl('ollr.l.g"f'(j in\ t'rltllr~ and ('tJp}Ti"dl'

have always en(,()lll'HJ..':'t'd Jitprary allthors: by pl'l
\'hiillg' a guarantl~t' thaI tfl\' t'l~sllil.'" Iff their labOl
and creativity ('all \11' 11';\l[,'d in th ... market plat
like any othl:'1' \'alll:I~!I., l'nn1illlldit.y in a ['1"PI,' ,,'

tt'rprisp' :-iysteIll,
Tht.' author \u·!i,·\.' th.rtt ("lpyr:ghl prr)(p(·ti'l

for computer pr·')..', ill:" \\-i11 ht' an advantage!
rht' .. I:I!a pl"l)('('.":':I.Il .. P":::-itr,\" f"'I'llll:-'" till' diJlicult
,If dl'!l·l·til1}.!: ill]r .;."j !·n~~ pill-. ttll' 'ilfllited S\'I'l

Ill" J!l'ol1'tti"rl \\-",.11.' I,.. , Imi'llll"l,d \')' tiie statlll"e HII

l't'[JlIUd ion 0)1' th('Ll\'t'n:..;\~('~ \\hwh would Pl't~i'llill

d,;'lilwnlk dlj~,ttillg ,trHI tht' l'i' .... :t1t would lit, it :-::--.:

tem of pnl~~nlll1 licel1:,illj.! <11 l"t'<L:-\IHiCll.h' re(~~ \\'hie
\\"()uld stlllJlIlat.p far n:()l"e pr'Ij.'l'aIP": lhan it dl'tpr

In ,my (·a .... l:'. legal IJl'olh·ti''l1 I" il (rl;d]t'Jl~p for ttl
computer indll~try which ..... i!()llitl ill·tl\e!y be fal'_c
by people who fully ,'pmpre!H::'lld it..; IH1t€ntial <I!l

its imp:)t'tan('e. _


