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FOREWORD

It appears from this preliminary report on patent practices of the
~Grovernment Printing Office that this agency has not taken title to
"any of the patents which were granted to its employees during the
past 15 years. It also appears that of the 39 applications for patents
on employees’ inventions, where final action has occurred, more than
‘half covered inventions for which the Government has no present
use, and some were never used. One question raised by the report
is whether the Government is justified in incurring the expense of
prosecuting patent applications for inventions which are neither used
nor owned by the Government.

This report was prepared by Clarence M. Dinkins of the staff of the
..Subcommittee on Patents, Trademarks, and Copyrights, under the
- “stpervigion of Robert L. Wri ht, chief counsel, as part of the sub-

committee’s study of the U. §; patenb system, conducted pursuant
to Senate Resolution 240 of the 86th Congress, 2d session. It is the
ninth of a series dealing with patent practices of the various agencies.
The purpose and scope of this series are more fully described in the
~forewords of the studies on patent practices of the Tennessee Valley

" Authority and the National Science Foundation and in the annua.l

_reports of the subcommlttee issued in 1959 and 1960.

Jospra C. O’ManoNEY,
Chairman, Subcommitice on Patents, Trademarks, and Oopy—
rights, Committee on the Judwwry, U.S. Senate.
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PRELIM!NARY REPORT AS TO THE PATENT PRACTICES OF
THE GOVERNMENT PRINT]NG OFFICE

.--LEGAL AUTHORITY 'As '1‘0 PATENTS

There is no. .statutory language spec1ﬁeally relatlng to the hendhng
of patent matters by.the Government Printing Office.. - -

Y II PRESENT" PRACTICE T

: S T A ADMINISTRA‘TION
1 Personnel - ‘ :
¢ The' preparation and adnnmstra,tlon of pa,tents is handled by the '
Government Printing Office’s ‘Suggestions Committee. This is-'a
permanent committee éstablished by the Public Printer on Septémber
18,1947, by. Adrmmstretwe Order No. 44 ' It consists of the follow-
mg personnel
~~Deputy Publlc Prmter Ohan-man
Comptreller i
Director of. Personnel
Plant engineer <o ©
Production Manager
Planning Manager
- Safety: officer acts as secretary " ‘ o
When an employee has an idea or mventlon Whmh he beheves to be
patentable, he may prepars a request on GPO Form No: 632 for-an
arrangement with the Department of Justice to.obtain a patent with-
out cost to him. When this is done, the Suggestions Committee
reviews, the request and, -if approved,: it is forwarded -to. the: Comp-
troller, who is the legl oﬂicer of the GPO -and its liaison officer -with
the: Department of Justice in the handling of patent applications.
Technical drawings, ete., are handled by :the plant engineer.” : When
requests for patent apphcetmns are d1sapproved by the Suggestions
Committee, the employee is notified in writing of the reasons for such
dzsapproval In casés of dlsapprova,l the employee is then free to do
as he wishes with his idea or invention. . The secretary of the Sug-
gestions Committes maintains a complete file. of patent- apphcatmn
requests, correspondence, and related information,. . ...
These patent applications are filed in accordance with the prowsmns
of tltle 35, United States Code, section 266.,. This section states:

. The Commissioner : may grant, sub]ect o the: provisions
of this title, to any officer; enlisted man, or employee of the
Governinent; except ‘officers ‘and’ employees of 'the: Patent
Office, a p&tent Wlthout the peyment of fees When ‘ohe heed

£ Appendlx p. 5
2 Appendiz, p. 8.




9 PATENT PRACTICES OF THE GOVERNMENT PRINTING OFFICE

of a department or agency certifies the invention is used or
likely to be used in the public interest and the applicant in
his application states that the invention described therein, if
patented, may be manufactured and used by or for the
Government for governmental purposes without the payment
¢ to.him of-any royalty . thereon, W]:uch fstlpulatlon-sha,ll be e
7 included it iy
2. Performanice

The Government Printing Gﬂice has‘no records prior to 1945 relating
to inventive suggestions coming from its employees. Since January
29, 1945, however, its ‘records have-been. quite. complete regarding
these matters. The following tabulations. shows the number  of
employee” inventive “Siiggestions Tecelved; pateiits- a,pphed for and
patents granted: for the caleridar years 1945 through 1958:

Inventive | Patents | Patents Inventive | Patents | Patents

Calendar years | suggestions | applied granted Calendar years |sugeestions| applied | granted
recelved for e R TI A received for

14 [ REe 0 Ol 0

R =0 2 -0 4]

;B 0 0 SRR 2

A 0 1 ol 1]

g i 2 0 A 1

0] 3: o0 L D .1

1 3 3 CRE 39_,_-_5,: - 14

1 The 1 patent granted in 1945 was issued fo Moms Kantrovntz Techmca] Du'ector of GPO, but no record
was found of the date of his suggestion or the date of patent apphca.tlon .

B. POLICY AS TO RETENTION OF ’.[‘ITL‘

1. By emplayees

Although 14 patents have been. -granted-: to GPO employees since
1945; the Government has niot: taken an assignment of any of them but
has taken a royalty-free; nonexclusive; irrevoeable license in esch. cdse: -

. With further. reference to thls smuatlon the Pubhc Prmter had the
fo]lowmg to say:: Cowil

Sinée’ March 6 195{) Executlve Order No 10096 (1ssued'5 ”'j
e ‘,by the Government Prmtmg Offiée as Administrative Order
"No. 58) has beén thé basic pohcy of the Office in ‘connection,
* with the patentable’ ideas or inventions of otr employees.’
- We believe that the contribution of the Government has
* ‘béen insufficient to equitably justify a réquirement of assign-
“ ment to the'Governiment of the entire right, title, and interest
of patents granted to employees since ‘that date. owever,
should it be determinéd that any invention that is made by___
.an employee (1) during work hours, or (2} with & contribu-
““tion by the Government of facﬂltles , equipment, material,
funds, or inforination, or of time or services of other Govern—
ment employees on oﬂicml duty, or (3) which bear a distinct
relation to or.are.made in consequence of the official duties
of the inventor to equitably. justify.the assignment to the
Government of -the entire right, title; and interest. in the
invention, it will be the policy of the Office to assign the =7~
patent to the Government (letter to Senator Joseph -C.-
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O’Mahoney, chairman, Subcommittee on Patents,.: Trade- |
. marks, . and Copynghts from. Raymond ‘. Blattenberge
':; Public . Priater; .:Governmient,. Prmtmg Office,. -
‘,:\berl 1959)

. Tn-eddition o ﬂhe OSSIblhty of- securmg 8 &)atentf ot his: mvelt.lon,
: the -employee may:-also obtain 'a cash: award for suggestlons whieh

" will resultin: improvement:in: the-operations of the: GPO::! Thesecash

awards given to:employees aré:based: uponssavings: resultmg from the
adoption of the suggestions '~ The-dcceptande:of:a icash ‘award:con+
stitutes an agreement that the use by the United States-of the sug:
gestion for which the award is made shall not form the basis for a
further claim of any nature upon the United States by the employee,
his heirs or assigns. No award is paid to any official or employee for
any: suggestion which represents:a partiof the normal.requiremerits of
the duties of his position. For full details of this program, known as
“Employee Suggestions Program,” see Adxmmstratwe Order No’ 44
of September 18, 1947, m appendlx, pago I

2 By conﬁmctors cmd gmntees

‘The Government P nting. Ofﬁce does not have any contr&ots or
grants ‘involving’ patent matters, "However,. i, ‘does have a.non-
exclusive, nonassignable license agreement w1th Dow Chemical Co., -
_ prowdmg for royalty” payments for the use of & Dow etching machine.
This machine i§ used to étch printing. pla,tes before putting them on
the printing press. " During the fiscal year 1959 the 'sum of $3, 155 10
was pald to the Dow Ohemlca,l Co for thls partlcular hoense' .

1. By employees i R |

The Government Printing, Oﬂice has no. information. ‘which would
indicate that any of. 1ts employees have engaged in the forelgn ﬁlmg
of patents.. - e AT e

2 By: contmotors cmd gmﬂtees I T

- As prewously ‘stated, ‘the: Gloverntment Prmtlng Ofﬁoe does not have
any contractsior gra,nts involving patont matters and therefore, has
no mformatmn relatmg to’ forelgn ﬁlmg -

3 USE BY PARTIHS' RDTAINING TIT‘

1. By employees SN vey S _

Of the 14 patents which have been 1ssued to GPO employees since
1945 only 1'is"known to be’in conmimercial ° Asé it the present time.
This is the Alher antijam unit, which is an automatic stop for a folding
machine or a quad folding machme and which stops the machine
whenever a sheet feeding into the gurde fails to make proper contact.
‘Approximately 45 of these machines have been sold commercially by
the employee-inventor.

The majority of patents granted to GPO employees have covered
minor improvements or alternatives to industrial techniques and
machinery used by the Government Printing Ofice. The remainder
of these inventions, for the most part, cover products and processes
having a very restnctwe market.
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2. Bythe G’ovemmefn,t ST B :

Although the’ Grovernment Pmntmg OEﬁ 8 hes not taken t1t1e to any
of the'inventions developed by its employees; it has'and is'now using
several of them in accordance with its royelty-free Jicense,” 'For a
complete ‘tabulation of the:14 employes inventions and. the Geovern-
ment use which is now being made of therh, seé appendix at: page 9.

. For:a tabulation of rejected patent: a,pphe&tlons processed under
35 U.8.C:-266,-showing:the: name of ithe inventor, subject matter. of
invention, date-of patent: apphcatlon, and G‘rPO’s use- of the employee 5
1dea 560 appendlx et page 10 NN ;

III AGENCY VIEWPOINT

8 TO TH'E EFFECTIVENESS OF THE PRESENT POLICY

! he Government Prmtlng Oﬁice feels thet its present petent pohcy
following the provisions of Executive.Qrder; 10096 is adequate and
acceptable to the Office and its employees. In further explanation of
1ts p051t10n the Government Prmtmg Oﬁiee had the folloWlng to say

U The present patent policy” of the Government ]E’rlntmg=
. 7 Office (Executive Order 10096) is, and has béen, satisfactory
“ .. from both the standpoint of the Office and its employees.
' "We believe, as set forth in the Exécutive order, that the cir- -
S cumstances ‘under which the Government should obtain the * -
* efitire right, title, and interest in and to all inventions made
by any Government employeés; or the circumstances under
which the Government reserves a nonexclusive, irrevocable,

and royalty-free license in and to these 1nvent10ns, Is equi- .

. table and reasonable. L

VY Theg ‘present - policy of admmlstermg the patent pohcles_.l »
‘anid programs, i.e., through a committee established by the”
Publie Printer (under Administrative Order 44, dated Sep~" -~
tember 18, 1947, and supplements thereto), is: adequate and”

: :Aaceeptable 1o the Office, and its. employees.: There is -no

. record suggesting any change in. this policy cither from. an .

official of the Office or any employee. (sta,tement attached to. .-
letter to Senator Joseph C. O’Mahoney, chairman, Subcom-
mittee on . Patents,. Trademarks,. .and, Oopynghts from
Raymond Blattenberger Public Prmter Government Prlnt- 4
-mg Oﬂice Febmary 19 1959) S

B RECOMMENDATIONS ASlTO FUTURE POLICY

.None Were eﬁ'ered




18 1947 N

, EMPLOYEE SUGGESTIONS PROGRAM st

j"l_‘Admlmstratwe Order No 4 Sep : mber

One of the outstandmg mdlcauons of alert and leyal employees of
‘ the Governmenti Printing Office;7as of any other progressive industrial
organization, is:their:continued: effort toward:the efficient acconiplishs:
ment-of the required woik in‘the section or division to: which' they.
are assigned. - Such:employees also:constantly ‘strive:to improve the
methods and procedures by which the Office advances its work. They
- frequently submit suggestions for the betterment of the tools or the
proeedures the Office-uses in performing its tasks:: G

: By virtue of section 14 of Public Law: 600" (791311 Cong) and Exec—
utive Order 9817 of Decembetr 51,1046, this :Office is- authorized;
- within - the Jimits: iof ‘available! funds and subject: to the: regulatlons
promulgated by the: Pres1dent to pay oesh awards to employees for
adepted suggestions. 17

Subject to the followmg regulatmns all employees of the Govern—
ment Printing Office;-or their estates, shall receive cash - a,wards for
&dopted suggestions submitted by ‘them

1.-Any-employee of the Government Pnntmg Ofﬁee—superwsory
or nonsupervisory—may, submit, through regular official channels, or
directly to the Chairman of the Suggestions Comrmttee plang or
suggestionsiwhich-he: believes will, if adopted, result in unprovement..
or’economy-in‘the operations ‘of" the Office, by way of increased effi~
ciency, conservation of property, improved Workmg conditions, better
service to the requisitioning agencies or to the public, or in any other
way ‘meastrable a8 8 monetary savmg or an unprovement in ‘an
operat1on B

2. ‘When'* subm1tted through régular charnels, & copy of the | sug—
gestion shall be forwarded to thie'Chsirman of the Suggestions Com-
 miittee; it when' sent directly to the Chairman by the employee, an
0mg1nel and one copy shall be submitted. It is preferred that sig-
gestiobs ‘or plans’ 'be: ‘Submitted through official channels, 80 that
cons1derat10n afid’ disposition may be'expedited.

~ 3. Each submitted plan’or suggestion will be- aeknowledged by the
Chairman of the Oomrmttee heremafter ‘designated.

4, Each line supervisor and executive, to whom a suggestion is
routed, shall promptly and carefully’ evaluate and forward it, together
with epproprla,te comments and specific reGOmmendatlons to his
official superior next in line of authority.

’ 5
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5. The head of the division or office shall promptly forward to the
Chairman of the Committee each suggestion, together with his anal-
ysis of it, his recommendations, and a detailed stetement of anticipated
benefits and savings.

6. The Suggestions Committee shall consist of the Deputy Public
Prlnter who shall serve ag chairmsn;: the ‘Coinptroller, the Director
of Personnel the Meehemcal Superintendent, and the Production
Manager.

7. Kach member of the Committee shall designate an alternate to
serve when the member is unablé'to”do so.

8. The.Committee shall promptly-submit its, findings - and recom-
mendations, as to sugg estlons oon51dered worthy of a cash award, to
the Public Printer for lis: approval.

9. Papers relating to a cash award epproved by the Public Printer
‘ghall-be. forwarded through the Division-of Personnel -for-record pur-
poses; and to the Division. of Accounts.for préparation of a. voucher
and; seheduhng for payment and necéssary: accounting-action.: - A copy
of.the approved-award shall be retained in'the Division of: Aecounts
and all.other papers shall-be returned to-the Committee. : :

f 1}0 The bases end amounts for cash- -awards wﬂl be determmed a3
ollows s - i

Whenever a suggestmn is; found to be: merltorlous and is: adopted
solely or-primarily because it will result or has resulted.in the saving
of mioney, the amotnt of: the award shall be based onthe amount’ of
the estimated saving iri the first year-of operation; in aceordance with
the following tabulation, unless, for.special reasons, the Public Printer
shall determine, subject to the hnrntetlons preserlbed in the 01ted act
tha.t a dlﬂ’erent ewerd is ]ust1ﬁed : . e

ap Awards® *E:-' A A

: < Sapings : s
$1 ‘to $1 000 ______ $10 for eaeh $200 of savings:
$1 000. t0 $10 000 ___________ -850 for.the first 31,000 and $25 for each a,ddltlonal
n $1,000 of savings.,
$10 000 to $100 000__ __'_' A $275 For e firsgt $10 000 a.nd $50 for each a.ddltlona.l
$10,000- of savings.

$100 000 OF MOTS: SRTL. $725 for ‘the first $§100, 000 end $100.for ea.eh add1-
i ) tlonal -3100,000. of - savings, :provided that -the

7 maximur, a.Wa.rd for a,ny one; suggestlon sha.]l not
o exeeed $1,000, ¢

When a suggesmon is. edopted pnmemly upon the basis of i nnprove-
ment in the operations or sirvices of the Office, the Public Printer
ghall determine_the amount, of ;the. award eommensurate w1th thie
beneﬁts anticipated from the suggestion, . | .

11. Cash awards shall be in. addlmon to the reguler eompensetlon
of the recipient: .

“12. The aceeptance of 8 eesh award shall constltute an agreement
that the use by the United States of the:suggestion for which, the
award is made shall not form the basis of a further claim of any nature
upon the United States by the employee, his heirs, or assigns.
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13. No award shall.be pald stoany: fofficial or. employee for any
suggestion which represents.a-part of the normal requlrements ‘of the
duties of his podition, -

14. No award shall bepaid fo¥'ant su 1on'Wh1ch is not adopted'
for use within 1 year from the date the’ suggestlon 1s ﬁr ceived by
the Committee. :

115 At the ‘end: of: bach fiscal year, the: Chmrma,n T the Commiittee
shall ‘prepare for-the ‘Public: Printer asréport ‘tel the ‘Director: of the

- Bureau: of the Budget of the number: of-emiployee suggestmns sith<
mitted;: the number: adopted, the’ total: amourit-of ‘cash’ awards anid
the total amotnt oft est.lmated aminusl savings, - ‘
_r' 16, Thisiorder:shall- become effective September:
-app]y to suggestions. meeting: the  foregoing:

- mitted and adopted for use after: that-date: woifs

A copy of this order shall be given to each employee of the Govern—
ment Prlntmg Ofﬁce 4

8; 1947 andwﬂ.i '
"qu'ements a,nd sub-

seaiaent gt Bt _A_.E_ G’IEGENC‘{ACK,
Publw P'rinter

Admmlstratlve Order No 44, Supplement No. 1-—April 21 1952.
T All Employees:

© Administrative Order No. 44, dafed: September 18 1947 created in:
the Government Printing Ofﬁce an Employee. Suggestlons ‘Program.

-Paragr&ph g-of that Order is hereby amened to read as follows: .
6. The Suggestions Committee shall consist of the Deputy

. Public. Printer, who -shall .serve. as- chairman; the Comptollér,

the Directoi of Personnel, the Plant- Engmeer the -Produection-

- ____Ma,_nager, and the P]annmg Manager.

oEN J DEvINY, "
" Public Printer.”"”

. Savings o ! ey ;
: $1 to $1,000.._ ___"_'_' ______ $10 for each $200 of sawﬁg's: with-a miniroum of $10
for any adopted suggestion.
Cash awards will be made. to all employees, including supervisory,
for all suggestions “which are con31dered accepta,ble and are approved
. by the Suggestions Committee.
This supplement is effective September 29, 1952.

JOHN J. Duviny,
Public Prmter.



SecrETARY, GPO SvgersTioNs OOMMITTEE, el
Us. Gowemment PrmtmgOﬁce, it bt miert e
Washington 25, D.C. ' ' i
-B1r: - Pleasei examine the following-deseribed: idéa: or: 1nvent10n and
1f found. to be of & patentable nature, make arrangements with' the
Department. of; Justlce to-obtain ia: patent for ;and; without cost to
me.. Ifa- patent 1% .obtained, it may be used by: the Government: for
governmental purposes without payment. of royalty with. the under~
standing that royalties-from-all-othér sources ‘will acerue- to me W11;h
other rights;and: privileges- pertammg to patents. :
; ﬁ& general descm tlon of the 1nvent10n~or patentable 1dea is a.s:
ollows: R R I U wh ieds : :

- Remdenc_:e -
vprogdd N

v ¥ Fa
AT RIS B RS

UNITED STATES
GOVERNMENT PRINTING“OFFICE
e ‘WASHIN(‘TON (25, DG

Address .- - cioinas

Receipt of:the. foregoing disclosure is hereby acknowledged. This
idea .o invention will be examined and if found to be acceptable to
the Government, and if it contains- ossible patentable subject matter,

‘necessary action will be taken by this Office with the Department of
“Justice to apply for'apatént for you. “Should the forégoing disclosure
not be acceptable, you will be so notified and’ you may furthér pursue
any action which may be desired to obtain a patent in the usual manner,

' This letter is for your protection and disclosure should not bemade
to. any other persons until patent has been obtained or other disposition
has been made which advice will be furnlshed you.

Yery, truly yours“-’ . ‘
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APPENDIX G

Pglents dssued fo the employees which, were.processed, under 88, U8.C.. 266, and their
use by the Goverpment Priniing Office

+ aventer

.| Patent N, TIssued

‘1. Kenneth M. Davis:

T e .- mgchine,
3. Leo R, Dickenson__ Auntomatic’s
s quad: folding ma.
T H €. B
4. Howard A. McClosky. Index printing
; e.
5. Thomas G. Maleney
. Matthew G. Moxrl, M&?%m?{gor cnsmg

;. Louis T, Naecker
6. M. 8. Kanfrowits

M, 8, Kautromt
Eari J. Gosnel

7.

8. M. 5. Kentrawitz.

9. M. 8, sztromt;z

Eall J' Gosnell

Method of makmg
10. M. §. Kontrowits.__ | [Method ofmaring
- hAldenB; Yelmerer { prifiting plates.

11, Norman D». Hall__...

12. William M. Berrick
13. Leo A. Schmitf

14, Philip L. Cole

* foldlng medime.
. Automatic stop for.

Process for manufac-

Process for faéntify-

folding machine

turing ideritiflable.,

" paper and s watey:
. detecting coating ..
composﬂ.ion there-

:-Ing normally invis-
" ible markings and -
wmpos1tmn there

far,
Method a.nd COMPOS
- tion, for prodiséing
“silyer coatings..

Toggle base periora-
-ton -and seoring. -
rule catch.

Ludlow stick lock....u

Mechanism for pro- -
ducing 36-unit type
bodies in regular -
“Monotype compo-
sition,

Alining makeup
devics,

12,470, 754,
-and quad foldmg :

2, 520, 608

2,607,647

2, 686, 776
2, 716, 462

2, 527, 532

“Nov; 11;'!1952 :

May. 24,1946

Sepi. " 5, 1950

Feb.. 26,1952
-Ang. 80,1955

Oct, 31,1850

N ot'uséd

" Uied (1) regulaz

Used on (12) afl- . ...
Déxters and quads.'

-1-used regularly;

Tsed during World
War IT in the print-
ing of rationing.
“books atid prisoner-;,
T ofwEr stationery.

~Catrently intige.

Nover used i G-PO E

Nevar used

Repular use on 2
Ludlows.

Now used on 10
Mono keyboards;
will be used on 11
on grder (Getober),

12 in use, Library
Printing Branch.
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ArFENpix D

OPO use

Skotnicki__:
Schmitt.

[ 110" E—

Henderson and Price_
Mixgell and. Ermkson_

‘M aterial 1dentiﬁe,r

‘Process for inatufacturing, D

- Adjustable bed for typed

| Auxiliary and spacing can for per-

.N quadfoid 5, .}

Sepm—ator for mk iountams
Paper device to prevent changing
“of -earbons : w1thout changmg
original. -
Bank holder.
Shifter rod for typesetter-

Vizibla céntering devie
Vinylite holding deviee

nent alkaling writing ink.
Conveyor for Cleveland folde)
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.}’ &NUARY 30 (leglsla.tlve da.y, JANUARY 16), 1956

Mr O’MAHONEY from the Commlttee on the Judlcmry, submltted
‘ R the followlng L

Pursua,nt'to ‘Senits’ Resolumon 92, May 11, 1955 84th Oongress
‘Ist session; Cthe standing Subcommlttee on Patents I‘mdema,rlxs ‘and
) Copymghts was authorized to review the statites relatmg to patents,
‘trademarks, and copyrlghts and to take. testimony thereon. The
‘stim of- $50 000 was approprmted from the ‘contingent fund of the
‘Senate for use of the subcommittee. Due to the lack of office space,
“the subcommittee was unable to lauiich its work until August 22,
1955, Approximately $24,000 will, therefore, remain unexpendad on
‘January: 31, the- termaination date of the- appropmatmn of the sub-
committee as fixed An Senate Resolution-9 :

¢ Ttis already clear from the testimony wh hasbeen adduced from
‘the preperatory investigations:of the:staff, and from the reports and
‘papers of well-known. experts of tr almng “and experience who are
:generously cooperatirig. with the: subcorrimittes; that the study néw
' progress is of great importance. Although | ‘the work of the sub-
‘committee i far from ‘¢ompletion,: the: following prehmlnary con-
fclusmns are ]usmﬁ&ble on the basm of the facts before 11:

I PRELIMI‘IARY CONCLUSIONS OF THE SUBOOMMITTEE

.1 The present patmt system should bé. adgusted to modern cond@t@ons ’

7 When ‘the patént laws were “first. drawn; iavention and’ dlscovery

were almost” ‘exclusively the “product. of: the efforts of individials

working alone. Today, invention and discovery are largely the work

of research laboratories. In other words; individual enterprise hds

been gradually yielding:to -collective: _Blilte_rp.rlse_ -No-less than-¢,835
1
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laboratories are now in operation in this country, and many. of them
‘are ‘owned and operated by large corporations.! Seventeen years
‘ago (1938) more than 50 percent of all patents issued by the United
‘States Patent Office went to corporations? This incuded 17.2
percent of the tetal which went to giant industrial corporations with
assets over $50 million each. It is mow estimated that 60 percent
of the patents go to corporations and only 40 percent to individuals.?
As a result, the independent individual inventor is contmua]ly finding
it more difficult to defend and'to market his own invention:

The subcommittee heard an almost unanimous chorus of dis-
satisfaction from individual inventors. The normal market, invest-
ment, and business hazards-attending any mnovatlon—whether a new
product 3 new .machine, or & substantive improvement—are already
so large that the additional and, in some respects as they see it,
unnecessary administrative and judicial hazards now incurred in
securing and protectmg 8 patent represent the str&w that breaks the
.camel’s:back... .

It is true, of course, tha,t. the fault by no means alwa,ys lles Wlth the
system, Many individual jnventors are wasting time and money in
filing patent applications_that should never have been filed, and
attempting to exploit inventions that should never be expl(nted
This happens because they do not have adequate technical background
or sufficient knowledge-of pregent-day problerns in industry to qualify
in the fields in which they have chosen to work. Unfortunately,
some garret inventors, often with N6 experience in the problems at
hand, have no hesitation in filing patent applications on everythmg
from 1mpr0ved tools for braip'surgeons t6 atom smashers.?

Notwithstanding these unfortunate experiences, the individual in-
‘ventor working in a field in ‘which lie has technical competence and
‘directing his efforts toward the currerit problemsin that, field, performs
a vital and important function. The patent system. is des1gned to
encoura,ge this type of inventor, atid the patent statutes, Patent
Office administration, and the pa,tent system as a whole must be
'conmdered and. Improved where necessary, in the hght of thlS pur-
pose.® .

..« Information supphed to suboommitf;we by National Resea.rch Councﬂ- In 1950 I;here wcre 3 313 scientlﬁc
laboratorles employing 165,082 persons.,. ., .

2 Investigation of Coneentration of Beonomid Power, 75th: Cong pt. 3, o 1127 5
...t Hearings, American Patent System, pt. 1, 84th Cong., p, 25, ’I‘he Tatent Ofﬁce is eurrently makmg 8
‘stdy for the subcommittes to etermine the nitmber of patents pwned by large patant—hoiding oorporations
:and the number.owned by each of the 500 largest corporations.. .

+ An illastraticn of the problem, fgsrhaps an ¢xtreme one, was fmmd in the experlence of the Slnelalr Ol
‘Ca:  About 4 years ago, Sinclair; finding:itself with excess eapacity in its mew research Iaboratory, under
the guidance of P. C. Spencer, presldent offered its facilities to independent inventors to test out any.in-
1(r§11tlons re[aétcl';lg te petroleum In re.mrn Smc]an- a.sked onl Iy yaity rreehcense for its 0wn operatmns
.(hearing, p . 2

. The results were J:Lot happy The company recawed 8 000 ies and 400 1deas or sup;gestwns More
-than half ¢f the ideas were outside the' peirolenm field and enly‘about 30 came within the ammbit of the plan,
Two-thirds of these were excluded because they: were not patented .or proper subjects for patenting. Al
but thres of the remamder were éxchided alter screening that ‘indieated they did not malke sense. The
remalning 3 were tested, 2 unsuocessfully; the third turned out to be economically unsound. The company
concluded thal there weére no mdependnnt inventors-in the petrolenm field really in need of help, although
the necd for help'miight exist i other fields (bearings; p. 20,
& The problem here, fully corroberated and doottmented throughout uur hearmgs, was stated by ths
chairman of this subcomimnittec on. the opening day as follows: .

“Tha guestlon:that how presents: 1tselp fig:whether the individual: fventor still eu;oys ‘thé sort of protec-
tion the drafters of the Constitution had Inmind. The Senate by 1ts adoption of & speeial resolution anthor-
“{ged the Judiciary Committen to nndertake what was conceived to ¥o'a necessary study to determine what
.changes should be sffeeted in the patent Inw if new frontiers are to he cpened to the inventive genius of Amer-

“jeang In the modern era.  The individual in our time finds himgelf in & field of competition with foreign na-
-tlons and instituztional research laboratories which did-mot exist as competttors when the Crmstltutlon was
ted and tbe patent laws ﬁrst written.” s e : -

The centml patent issue seems toibe that of theTelation ¢f the individusl-inventor and the buslness con-
gern which puts inventions on the market, Phresed in another way, is the miilion-dollar laboratory usurp-
; .
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#From the:standpoint-of compléxity, there:seem to be two extremes
in the scale-of invention. - The simple “gadget” type requires relatively
little scientific knowledge for its ‘conception and himited-capital for its
explomatlon The “mora:-complicated: invention - requlres extensive
seientific knowledge and considerabls-capitel to bring 1t to: the pomt
of ‘even’ @ :successful: commercial denronstration. : :
-In the i gadget : fleld; the subcommittce hedrd the testlmony of
Mr ‘Donn Bennétt; producer. of the T'Viprogram The Big Idea. This
program -overithe: past' 6% years has:presented -demonstrations of
inventions with' the purpose not only: of entertaining the viewers but
alzo of seeurm% interest in'production or;sale ofithe invention. - During
that period:of-time, 36,000 inventors: have submitted ideas. to Mr.
Bennett’s program, more than 14, ;000:of them. beéing rejected by letter.:
'Of the remainder, he has been. able to .get less than 10 percent, or
approximately 1 600 on the air, . Of that number, however, almost
500 have found the1r way into. the market place. Some’ have been
extremely successful®’ “Another interesting incident: ‘When a certain
manufacturei described otié of his problems over Mr. Bennett’s pro-
gram and offered the audience a reward for acceptable solutions, some
1,500 inventors’ submltted ldea,s After revxew gix Were found to be
of practm&l merit.” L
" 1n ‘the field o 1d111 th depe dent 1n tor ‘the Small Business
Admlmstratlon has undertaken a program to help manufacturers find
new products and processes and also to sssist distributors in finding
products.” Tt lists inventions in & circular published periodically and
distributed to manufacturers throughiont the United States, and also’
offers assistance through ifs regional and braneh offices. There have
beeh a2 number of good regtlte from this’ program “and many manu-
facturers express a’desire to be on. the mailing liss.®
“The Officg of Technical Service of the Department of Commerce'
has also aideéd manufactiurers and-inventors by collecting and dis-
seminating information of both patented and unpatented technical
nature.. The N _t;_1_ona.1 Inventors Council, also of the Departmient of
Commeree,” prowdes both & ‘stimulus. and focal pomt for natlonal
defense inventions made by mdependent inventors. '
The National Research Council is an independent .organization in
Washington, ID. C., which aids Government, industry, and universities,
hg the function of thie gatret inventor: and, if not, how can we bring the inventor éown from the garret e.nd.
info the living room and eventua.]]y into the din.’mg room, whero he can piuk up the profit?. ‘The problem
comes up'in several ways,:
¥irst; we find the practical busmess prob]em of the mventor m ﬁnancmg the research he must underta.ke
n.nd his cost'of obtaining patents and marketing inventions, .. v
‘Second, is:the problem of the dealings.of organized industry with mventors in order to achieve a satisfao—
tory working arzangement which can best convert the fruits of the inventor's mind into merchantable com-
modities whose introduetion into the'market wiil benefit the public, the inventor, and the producer.
“Third, is the problem-of high mortslity of patents—thé fact that our courts so frequently hold patents
Invalid. - What ig its effect upen the inveiiter and the' mamlfeeturer? Wlmt 1s the under]ying reason for:
this situation?” “What ¢an be done toremedy it?- i
Fourth, 1s the'cost of obiaining pateénts gnd of patent. ﬁtlgatdon What. is the eﬂect of these costa upon
inventors and industry? - How ean they be teduced consistent witk mainteining a seund patent system?
-Fifth, apart from fingnecial:costs; how adequate ate orr present court proeedures both in tertus of the tima
it takes to reach- decisions and/interins of the correatness-of those decisions?: Are our courts equipped to
handle the complex technical subjects involved in patent litigation: do:they- nieed the beneﬂt of consultar
tion with independent axperts, or do we need special courts to hear patent tases? - - .
* Sixth, how adequate 1§ Patent:Office administration in terms of the time it talces, the ‘results reached a.nd
the issuance-of patents that our eourtswill enforcae? i How ean this adminisiration ba improved to the ad.
vantage of the inventor; the-businessman, and the géneral publie?: : Do we need more patent examiners? -
Do they need better working conditions so they can.work more efﬁcmntly and do thay need hetter salaries
50 the Patent, Office does not lese them to & rivate industry after they have been frained? Can Patent
Qffice’ procedure he unpmved especially wi respect to elssmﬁcatmn? (Hearmgs pt 1, ph. 1—3) s
" 8- Hearings, i, 1; pp.'5, 36, : KRN S B o '

7 Hearings, pt. 1, p. 38.
& Hearings, pt. 1, p. 42.
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as ‘well as-individual scientists. It has published-books and articles
on the subject . of nonprofit research and patent’ management. - Re-
search Corp:isa nonprofit patent-management - foundation which aids
mventore and universities and other tionprofit: orgamzatmns T

1A frequently mentioned obstacle to successful negotiation between-
mventors and the company research laboratory-is'the common use by.
Companies of “idea submission™ forms which -outside inventors must
sign before! their: ideas: will-be iconsidered. - Such forms are ‘often
legalistic in wording’ and sweeping in the protection. they give manu-
facturers.” - The latter:justify this.on: the grounds-of neéd to protect:
themselves both againgt: unwarranted: claims and against liability for
the submission of ideas from the-outside-on: Whlch the resee,rch depart—
ment. of the company is already: at work." -

2. The Patent Office and the" United Smtcs com"ts are i conﬂect as to
- aphat 18 and what i not. potentable

Testlmony before the subcommitice 1ndlcates that more than 60 per-
cent of patents brought before the various United States courts of
appeal since 1947 have been invelidated.”® 7In the district court the
published decisions have ruled out more than 53 percent of the claims
which the Patent Office had previously approved.’® Although the
action of the Patent Office has fared better in those ‘cases in ‘which
opinions weré not writtén by the courts, this conflict in approach is a
matter of serious concern. ~ Whatéver the explanation for the gap now
existing between the findifigs. of the Patent Office and those of the
courts, every effort should be made, consistent.with the public interest
and the constitutional objectives of the patent system, to harrow it.

The large number of patents held invalid has an especially devastat-
ing effect upon the independent inventor of small financial means.
Because of the probability that Infrmgement. litigation will result in
judgment for the alleged Infringer, it éncolrages a tendency to ignore
the rights of patentees even where the patents are valid. Since
prosecution of infringement suits is extremely difficult, slow and
expensive, patentees may balk at undertaking it, even though satis-
fied that their petents are vehd Investment in mventlons, in con-

'Heermgs, ph 1, Pt vl
0 Hearlngs, pt. 1,p38. s

.11 Hearings, pt. 1, p.°58, . i 77

12 Hearings, pt. 1 178,

B At the mstxzatmn of the subcemimnittee, the Patent Office propared a study. of patents. ad]udicated in the:
period 1048-54 (hearings, pt. 1, p.:176, et seq) “In.approaching the preblem of patent invalidity, in order to.
secure a balanoeﬁ perspemve {t must first be recognized that only Lout of cvery 200 patents issued is litigated
(héarings,. pt. 1, .. 178), . During. the 7-year period the Unlted ‘States Supreme Conrt passed upon the
validity of 7 patente of which 5 were held invalid and in ¥ certain of the.claims were beld invalld, In the.
United 8tates courts of appeal during the same period 62,7 percent of the patents involved were held invaild.
The published distriet-epurd decisions reported 53.5 pereent of the patents adjudieated invalid, though ‘the
unpublished: decisions of the district courts:show & considerably lower percentage of: mValidlty

: Partly as s result of this situation, s considerible reduction took place:in the number of patent suits filed
in 1954 as compared-with 1938 (hearings, gt 1, p: 182).. . The statistles also show a decline in the percentage
of cases in which patents were held vall snd infringed with-a corresponding considerabis increase in the-
pereentage of patents held invalld:in the courts of ap geal from 1925-54 (hearings, pt..1, p. 183},

At the request of your subcemmittee; the Patent -Office studied 50 patents Tecently held invalid by the
United States courts of appesl:(hearings, pt. 1; p. 183, et seq.). - Thirty-four-of the fifty patents were held
invalid solely‘on the ground of lack of invention or antimpa,tlon -Innine others this was one of the grounds
of invalidity. In sixof these ca,se.s the pabent was held mvalid on the be&us of the identmal prxor arf; that had
been cited by the examiner.: .. :

i Im 84 cases new referénces were used or referred to S 6 mstanee.s the eeurt nobed Speclﬁcally tbs.t the
references were not considered- by .the Patent Office; (n 11 instances all of thereferences applied by the court
wers new. - In the 17 remaining cases the holding of invalidity may or may not have been caused by new-
references snd i in-some of these insta.nces the new. reference ot references do net seem to have heen. of much
eOnNseduence. K

The romgomg stabistlcal réstm6 rovldes aclusto What T ustiee ki ackson may heve hed i mind when in, a_
famons dissent he said that $he only patent which is valid today i3 one which the Supreme Gourt has not
gotten its hands on (Jungerson v. Osthy & Barion. Co., 835 U, 8. 560).
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' sequence; s dxscouraged since - the property value thereof -is:

:On*the: other- hand mfrmgement 11t1g&b10n ig expenswe for both"
par’mes and even & successful deéfense of . patent—mfrmgement suit
-requires heavy expenditures; issued: patents,: whether valid .or not,.
‘may -have ‘a- high nuisarice! 'value in the hands. .of large. corporate .
owners, since they can: wreak finaticial havoe upon smaller competitors
by mfrmgement suits; even though the. ult1mate Judgment is in favor
of the infringer.t® .- - -

3. N eeil for mwmtasmmg an -empandmg quc&l@ﬁed Pateni Oﬁce pe'rsonnel

Becausé the, Patent Office i is one of the older Governmeént agencies,

it Las suffered by . comparison with newer sigencies in salaries offered

to the highly trained engineers and scientists whose services are essen-
tial. ‘The examiner of ability ¢can easily find a better salary and more
attractive employhient conditions outside the Government than are
now afforded him in the Patent Office. Thig results in many resig-
nations, particularly in the higher grades.®® . In turn, an unduly high
propormon of less qualified or mexpemenced exa.mmers thevitably
means slower and less competent processing of applications.  If the
quality and the rate of output at the Patent Office are to be improved,
the positions should be made more attractive than they are now.
The separation of able employees from the service should be discour-
aged and the enrollment of new experts of high quahﬁcatlons should
be secured by providing better incentives than is now the case. In
addition to the salary scale of Patent Office examiners, the need for
a considerably increased staff of examiners, engaged both in examin-
-ing pending applications and in cla,s51ﬁcat10n and for improved work-
ing conditions in. the Pa,tent Office was forclbly brought out in the
hearings.

Oneé of the casua,}tles ‘of ma,dequa,te budget and sta,ﬂ"mg has been
mprovement of the Patent Office clagsification system. Classification
of prior art is a crucially important functlon of the Patent Office—and
at the present time a sadly neglected one. “Classification is important
for several reasons. In ‘the first place, the Patent Office is a vast
storehouse of téchnical information which should be available to ‘the
pubhc. Without adequate indexing, this store of information “be-
cornes “virtually insccessible ‘to: the public. Second, an adequate

- ¢lasgification is necessary to erable examiners of pendmg patent
applications adequately to Teview the prior art which may anticipate
pending applications. ~ Failure to locate pertinent prior art as a result
of inadequate classification 'is  seriously -detrimental to the public
since it increases the number of invalid patents, inevitably resulting
in unnecessary litigation and expense both to the paténtee and to the
alleged infringer. The high. incidenice of patent invalidity, slready
mentioned, is at least partly a,ttrlbutable to 1nadequate exaniination

-1 Tha existence'of sorie- prlor ﬂrt and prior uses of patanted subJe.ct matter mey be known only to industry
and ot be available to the Patent :Qffee, which Tesilts in the inadvertent issuance of invalid patents,
however thorough its examinatipn, Nevertheless, the study conducted by this subeomrittes shows that:
there:is; en increasing percentage .of heldings of invalidity, A very large number-of withesses testifying
before the subcommiftee expressed the view that this is extreiiely undesirablé from the standpoint of pro-
tecting the indepandent inventor in his attempt to.enforcs patents and to intersst capital n Investmant. . If
continned, sccording to $hese witnesdes, this tendence may restilt in s reversion to this mystery of the guilds
of the Middle Ages where technology was suppressed and restricted to the Initiated and the channels of free
fgfélﬁ?g& gf elgju?lrt?;ﬁm‘m‘d ideas were mpwred Sueh regressinn m.lght ba well n[gh disastrous to the wel-

.18 Hearings, pt. 1, p, 108,
"8 Hearings, pt. 1, DD, 14, 17,150, 171,199, °"
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and classification. Finally; inadéquate classification seriously retards:
the examiner bent upon doing his best with the facilities ‘at-hand..
Without  pertinent: information’ at - his<fingertips, ' with  irrelevent
materials mixed in with the relevant, he must rummage through a vast-
jumble:of miscellaneous mformamon onithe.chance that it may contain:
a pertinent reference here and. there—and when he is through he ha.s.
1o assurance that he has:explored all:the:possibilities. - :
wFurther study:of :the operations: of : the Patent: Oﬁice ig- necessaryz
to ascertain what other devices may be necessary to take care:of the:
tremendous.~backlog - of -patent applications awaiting action. No
stone should be left unturned to bring about a reduction in the
unconsclona,bly long time—some 3. years and 5 months on the.
average "—which is now required to secure a patent grant,

The long pendency of applications is a. serious problem not only
to those inventors who require the issuance of patents in order to
interest risk capltal but also from the standpoint of manufacturers
innocent of any wrongful intent who embark upon manufacture of an
item only-to find after the la,pse of ‘some years that a patent has
issued thereon, . _

“Finally, it plays mto the hands of those &pphcants who dehberately_j
delay issuarice in order to prolong the patent monopoly beyond the
17 vears prowded by the statute. As was repeatedly stated in our
hearings, there -is urgent need for promipt, intelligent, and stable
decisions by the Patent Office in its issuance of patents.

The budget. for the Patent Office submitted to the Congress. for’
soveral years has been considerably less than that reqmred satis-
factorily to maintain adequate examining and classification person-
nel.® - This has been so” well understood by the Congress that last.
year the Appropriations’ Committee on its own initiative increased
the Patent Office 1956, budget from, a recommended $12- million " to
$14 million. . Subsequent to preliminary i inquiries made by the chair-
man of your subcommittee, the. Patent Office prepared an 8-year
program to reduce the back]og of pendmg patent applications from &
present peak 1 éxcess of 220,000 to a manageable total of approxi-
mately 100,000, - This would enable the Patent Office to act upon
apphca,tmns within 3 to 4 months in contrast to delays ‘today, in
many instances, of over a year.? Reﬂectlon of this 8-year plan i the
biidget for fiscsl 1957 which proposes $17 million for the Patent Ofﬁce
The proposed plan contemplates considerable increase in the size of
the Patent Office examining staff and this entails recruiting engi-
heering, physms, and - chemistry gradu&tes, 4 ‘program Whmh ‘the
Patent Office is now vigorously pursuing.

The eﬂorts that are’ being made to solve’ these’ problems are en-
couraglng It is an unha,ppy fact however, that the damage done
by an -inadequate budget, even for 2 smgle year or bienmitum, can
have far-reaching effects and the process of convalescence—in  this
clase 8 yea,rs by the most 0pt1m13tlc predmtlonsﬁcan be dlstressmgly
8low.

Tt is essentml that rehef be. cons1dered asa 10ng~range proposmlon
' Ex&mmers requlre ‘several years of experience in the Patent:Office

L Infarmatlon fitrnished the, subcommittee by’ the J?atent Oﬂiee “Tn 1954, the average was 3 years 6. 8
monghs,

WHearings, pt. 1, p. 164.

¥ Hegrings, pt. 1 pp 162, 195. T'He 8-year program will also Increase the number of elassiﬂcation exam
inerg to 141 from a present average of 17 {hearings, pp. 165, 203).

3¢ Hearings, pt. 1, p. 162.
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béfore the volume of applications which: they are capable of handling
reaches a satisfactory-level: Only by maintaining the Patent Office
budget on a long-range basis, can examiners be encouraged to make
a. career of Patent, Office Servme ‘instead of accepting the tempting
lure of private employment—and only in this’ way can ‘the hacklog
of pending applications be effectively : reduced.

4. The need for, o single Court of. Patent Appeals

One of the recommendations of the Temporary Natlona,l Economlc
Committee was the creation of a single Court of Patent Appeals, with
jurisdiction -coextensive with' the United States and its Territories.
Such a court would Teplace the present independent jurisdictions and
ghould do much to assure uniform treatment of patents and to reduce
the time and cost -of -patent  litigation.. ‘It is. ‘true- that since the
réndition of the foregoing report, the lack-of uniformity in decisions
among the ‘circuits which prompted the' récommendation has to a
considerable extent ‘disappeared.. It has disappeared because the
clrcults ‘are now uniformly hoIdlng p&tents invalid. P

“The ‘need for &ppellate judges ha; -gequal
pa,tent -fawr ‘apparent. At the hearings, the .view. was

éxpressed- that'such a courﬁT)'f—aiﬁ)eals should be & rotating court with
its: bench drawn from the judges of ‘the various - court.s -of appeal
. rather'than a.court of technical- experts.® .

- Regardless of .whether: the bench. of such a court is selected in
'_such ‘manner . or - from ‘the members : of the bar having particular
familiarity . with. patent matters, nevertheless, the :court should be
assrsted in its determlnatlons by a staﬂ" of techmcally tra,med experts

equ a,lntance Wlth

II SUMMARY OF SUBCOMMIT’PEE WORK D'URIN'G THE FIRST SESSION A.ND
; : PROPOSED AGENDA FOR THE SECOND E‘:ESSION

1 October heamngs on. major patent problems

.The subecommittee -conducted -hearings on. October 10 11 and 12
1955 .in the form- of ‘Tound-table conference discussions.? Appr0x1-
mately 49 inventors, inventor:representatives, judges: experlenced in
patent matters, and patent attorneys participated. A full and frank
discussion: of t,he problems of :the indépendent-inventor: and. small-
business man in dealing with patents, as well as other problems relat-
ing to:the patent system; ensued. . Mr Robert C. Watson, Commis-
sioner of Patents, and Mr. P. J.:Federico, Ex‘aminer.ineChief, attended
the. hearings-throughout, not only participating actively in the dis
cussion ‘and .comments but also assisting. the-subcommittee in ques-
tioning-the numerous witnesses, - Subsequent to the hearings, those
in attendance, as.well -as othier experts in the field of patents, were
requested to ‘submit written statements on the subjects discussed- at
the hearings; as.well as other-topics of their own choosing. - - Approxi-
mately 58:persons:tesponded:to this request and their statements are
being printed asan-appendix to the transeript of the hearings® - The
large number of persons-participating in the hearings and even larger.
number serding in sta,temenhs is: a,mple ewdence of the mterest in a.nd

"t Henrings, ph. 1/ p. i35 '
; 3 The transcript orthe hea.rlngs i8 luund under the title “American Patent System " B-!th Gong referred
ggggggee a3 "hearlnga The transcript 18 preceded by i sytlopsls prepured by staff’ members m" the sub

3 Appendlx to hearings, pt. 1, p. 239. et 'seq. A synopsls of the appendix materia!s prepmd bsr s:aﬂ
stiginbers is found at the front of the hearings,

8. Rept. 1464, 84-2—2
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concern 'for the welfare of - the _patent system, ‘and. underlines the
~ importance of the eurrent inquiries by thls subcomm1ttee

2. Research studies in process

A most dlstmgulshed witness at the October hearin s the venerable
Judge Liearned Hand, retired chief judge of the Unite St&tes Court of
Appeals, Second Clrcult stated:

I take it that you really W&Ilt- in thls subcommlttee to consuder the thmg anew
from the bottom up. . .

: * * & : -*' *® * . * ‘.

Well, my own ' view is that the’ only’ step Whlch will rea.lly be 1mp0rta,nt—~the
rest will be sl\lrmlshmg about, procedural skirmishing—is to have a thorough-
going examination of how the present system works,

- As'Tsay, I mean a very thoroughgoing investigation in which you would compel,
for example, the corporations that maintain their laboratories and everybody else
you gould get and see if you eould find out how far the present system contributes
to the purpose, the underlying purpose being, of course. the premotion of the arts
on which civilization has come to depend s0 eompletely, even for its very existence.

I'don't know that that has ever been done. 1 think that has never been done.
Oh, there have been committees. I know I was.on a. committee.. Perhaps I
dldn’t pay enough attention, but nothing came of it (hearings, pt. 1, pp. 111112},

‘The thoroughgoing inquiry urged by Judge Hand may "be con-
ducted by investigations and ‘hearings, as well' as' through special
studies undertaken by experts in the field. : Whatever the method, the
subcommittee often possesses facilities for obtaining needed informa-
tion that may not be available to other groups. This was emphasized
by Judge Hand." Thus, when Dean 0."S. Colclough (acting director,
Patent; Trademark, ‘and Copyrights Foundation, “the George Wash®
ington University): “testified coneerning the work of the foundation,
Judge Hand, with a play on Dean Colelough’s name and referring to
the .subpena power of Congress, commented to ‘the-subcommittee;
“You have got the claws, snd they have not” (hearings, pt. p. 123).

The subcommittee has heeded the counsel of Judge Hand. | In the
field of special studies, it has arranged for the preparation by emment
authorities! of Tesearch papers covering’a wide variety of subjects in
the patent field.: - While some of these are already well along, most of
them will not be ﬁnally completed untl] sometlme durmg the second

. SBSSIOII

~‘Thie first of these pa,pers to be underta.ken and now nearmg comple-
tion is ‘s study: by Dr.:Vannevar Bugh; recently retired president: of
Carnegie Ingtitution ‘of Washmgton, ‘D. C., long 4 constructive:critic
of -the ‘patent ‘system.: -He is the: author of Science, -the Endless
Frontier;: Modern Arms:anid Freé Men; and many: other studies’ and
articles’ on the subject of technology, research ‘and:the social signifi-
¢ance of ‘technological ‘development. His : present study embraces
proposals to'stréngthen patent-validity and protect agalnst the mlsuse
of patents; 1nclud1ng their use for monopolistic purposes. - s
“Included in - his -tentative  suggestions are procedures: for - Thors
careful processing of patent apphcatlons 80 -ag-to-increase the probas
bility of “validity; ' provision*for: technical “advice and: assistsnce to
éourts handling patent cases; and broader use of compulsory licensing
at s reasonable royalty to ‘deal more: adequately with restrictive prac-
tices and other misuse, monopoly, or domination through patent eofi-
¢entration," domination through ‘improvement patents and ‘patent
suppression.  He also takes up the underlying purposes and ob}ectwes
of the patent system, its relationship*to basic and a,pphed science, and
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their shifting roles, and its relationship to the mdependent. as compared
to the ecorporate inventor and to-innovation as compared to invention:
. ‘Other outstanding figures who are currently preparing studms for
the subcommittee include:

Dr. Walton Hamilton, formerly a.ssocleted w1th Yale Law School
and the Antitrust Division and now-. practicing law. in  Washington:
D, C.: Dr. Hamilton is-author.of TNEC Monograph 31 (Patents. an(i
Free. Enterprise) and numerousother ‘writings, His. present study
deals ‘with the applicable technological -and economié . tests in' the
grant and use of patents; including analysm of -the technical criteria
that ‘should be con31dered in- determining whether & patent should
issue -and the ecohomic criteria to :be applied in:determining ‘the
validity of licensing : practices, concentration’ of patents and -other
patent condltlons aﬂ’eetmg Lhe compemtwe structure of busmess
a,nd industry.: :

Dr. Archite: Palmer, Du‘ector of the Ofﬁce of Pa.tent. Pohcy Survey,
Natlonal Research Council, and former. president of the Tniversity
of Chattanooga and chairman. of the Government Patents Board:

" Dr, Palmer is-author of :a number of studies'and reports dealing with
patents: and research; :especially. with: respect: to-the policies :and
administration - of : nonproﬁt and . university research - organizatiofs.
His present study:deals with this same subject,” but with-especial
atterition tothe actual: operation of such organizations, their relation
to and effect upon the mventors whose: inventions they administer;
anii the: busmess mdustrml -and competltlve effects of thelr hcensmg

olicies. +
2 Mr. John- Schulm&n pracblcmg attorney, NeW York: Cltv Mr
Schulman :a leading: e,uthorlty on'copyright law, was one of the: United:
States “advisers who participated 1n - the 1952 - Inter:Governmental
Copyright-Conference at  Geneva, Switzerland, : which. “drafted - the
Umversal Copyright’ Convention, ratified in 1954 ‘by -the : Congress,
He iz the author of ‘a number.of - artlc]es lectures, and other treatises:
on various-aspects of copyright law. ‘His- present study involves &
comparison: of - patents, copyrights;: and ‘trademarks, -and-of: the-
respective functions; purposes, and-objectives served by these different
tvpes: of intellectual property. - Follomug compietlon of :this:study,.
Mr. Schulman will prepare a studyv of “petty” patents comparable to
the German “gebrauchsmuster;”which’ would: Pprovide a short: perlod
limited-rights 'grant for novel contributions of a.minor pature. -

:Prof. -Seymour  Melman, - departinent-'of industrial : eng‘meerln
Co]umbla University, New- York City: Professor Melman has. gwen‘
considerable  studv over:the :years-to' modern-industrial - research;:
especmllv corporate:: research of theé- large-scale, industrial laboratory
t_vpe - Hisg! present qtudy will -examine :definitions ‘and - legal tedts:of:

‘invention,”:as applied in.the patent laws, in relation to: these modern:

research’ methods :and: the operation’ of the patent system genera,lly'
in-its-application to: corporate research. .

“Mr. . Nathaniel ‘Sage, director of : the oﬁce ot sponsored research_
d1v1smn of industry .cooperation, :Massachusetts Institute of Tech-
nology:“Mr. Sage:and his staff have had wide experience in ‘working
with - business - concerns; indépendent : inventors, - ‘and:: Government
agencies in:the ‘conduct-of: research -and:the: development of new in=
ventions:to: thepoint of successful innovation and corimercial prac-
ticability. - Their. study, ‘based: ‘upon- actual case: histories; - will - deal:
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with: the patent system:in terms-of .its s1gmﬁca,nce as-an . aid 0 india
vidual .and:independent inventors and to new and small businesses in
their efforts to develop and suceessfully commercialize new inventions.

Prof. Leonard Emmerglick, professor of law, Georgetown Univer-
sity; Washington, I, C.% As former trial- attornev with -the Antitrust
Division, Depa,rtment of Justice, Professor Emmerglick tried, or par-
twlp&ted in- the‘trial of, several of the major antitrust cases 1nvohnno°
patent and other technologlcal features; including the Aluminum case,
the General: Electric Incandescent: Lamp case) the Imperial Chemical
Indusiries cage, and ‘several others::: Hig study will analyze and evalus
ate-the patent 'recommendations of the report 'of the Attorney Gen-
eral’s: National.Committee to Study the Antitrust Liaws; with especial
attention to the probable: effect of: these recommendatlons upon the
trial:of antitrust:cases involving :patent issues:

Mzr. Raymond Vernon, manufacturer and former Chlef of - the Inter—
national Busitess Practﬂces Division): State Department: Mr. Vernon
isipreparing s study: of ‘United- States - business dnd . governmental
policies and prictices in relation to patents and technology involved.
in: international tradé.:. These :will be examinéd from. the sta,ndpomt
of :commerce in' patents-and technology-as such-and-in products-in-
volving patented technology as.well. . The study will analyze business
practices in relation to’ Government ‘policies concerning internationsl
trade, foreign investment,; and:effect of technology, as well: as:their:

elatlon to-antitrust. pohcles in-respect to intérnational trade.. .-

- Prof. Murray Friedman, department of economics, Queens Oollege
New York City: Professor Friedman is undertaking certain institu-
tional studies relating’ generally to:the relationship of research and
technology to mdustrlafszze and the competitive significance of this
relatlonsilp ‘He'is giving especlal attention to the effect: of mergers
upon research ‘activity and upon the acquisition and:use of patents.

-Mr.:P. J. Federico, Examiner in Chief of the:Patent Office, author
of Statutory Disclaimers in’ Patent: Liaw, and numerous. studies.and’
articles relating to the patent/system, is:preparing a comparative study-
of “opposition” :and cancellation proceedlngs in-foreign countries.: IHe.
is also preparing:a’digest,.survey; and tracing the-historical- develop-:
ment of proposals presented:-to Congress from 1870 to da,te for reform-
ing-and1mproving:the patent system. - .

“The. Legislative. Reference: Service’ of the lerary of Congress i
underta.kmg several: projects:for ‘the subcommittee.: .- These -include
the::preparation -of .a detailed :bibliography - of patent reference nia-
terials, -appropriatély. indexed :and iclassified; also a- historical - digest:
and: analysm ‘of - congressional: -hearings, reports and :legislation  on:
various subjeets;: 1110%ud1110r the: foIIowmg (1) ‘Efforts to establish &
statutory:standard of invention; (2) recordation of patent license. and.
" assignment agreements and regula.tlon of international patent cartels;
including ‘appropriate: parts :of Federal incorpération proposals and.
proceedings with respect to the Habana-charter; (3) licensing ‘of:
patents; including -various compulsory: licensing proposals :and- pro-
vision' for voluntary registration of patents available for license, as.
well as-bills to require the licensing or dedication:of Government—s
owned: patents;: (4) recommendations for: Government assistance to.
and encouragement -of “invention :and- researeh;: including - proposals:
for dealing with inventions made by or for the Govérnment, reward of’
Government-employed inventors, creation :of orga,mza,tmns designed;
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to encourage - and:supervise Tesearch such .as 'the National Research
Council; National-Inventors Council, and National Secience: Founda-
tion, aid to.private inventors through. assistanee, subsidy, awards,
dissemination -of -information, ‘etc.; :and.'proposals: for favorable tax
treatment of research expense and patent’income; (5) Patent Office
fees; -and (6) proposals for expediting Patent: Office procedures, in-
cluding the 20-yearlaw. .l vl ool s, 0 T s e s
~.Other :studies in. the -course of preparation. relate .to. the historical
development of remedies in’patent-infringement cases, with especial
attention to the development of equitablé relief and the circumstances,
historically, under which such relief would, be.granted; and & study-of
the legal development:and scope:of judicial doetrine relating to price
Yestrictions in patent agreements. as:well as the economic and business
factors back .of -such..restrictions !and .. economic : evaluation -of tha
applicable:legal-rules, .. fooiivi vy s L * '

z-A: mumber - of. other .research -studies are currently. under: discussion
with selected and qualified individuals, both.in and out of Government,
who have indicated ‘an-interest in. proceeding with. them.. "Subject
matter-includes, comparative studies.of: the patent systems :of several
othei countries; further studies:in.the.internstional field; legislative
and-historical developments in our patent:system over many decades;
further studies of . Patent: Office and court operations: and procedures;
the ‘seciological -and; psychological- foundations: and - effects of. the
patent system; the broad relationship of the patent system to scientific
and technological development; further studies. of the relationship.of
the patent .gystem to problems. of competition,. monopoly, marketing
practices and the antitrust laws; further:studies. of the system’s role
. vis-a~vis the small businessman and independent iriventors; the role of
various Federal Governmient activitiés in'relation to.the patent system;
and 50 OIL - e e nn b gl it g e salian Do o0 o
—Ag the foregoing istudies are-completed and.received by the sub-
committee, it is coritemplated that they iwill be printed, either sepa<
rately. or collectively, ‘and-made available for. public distribution' as

committee prints, monographs or in some other appropriate form.,.. .

8. Staff iwestigations

" (a) Compulsory patent licensing.—This'is one of ‘the most contro-
versial subjects . in. the 'patent field. The Temporary National
Economie Committee réported in’ favor 'of an smendment to the
patent laws which would require licensing of patents at reasonable
royalties. Subsequently as an adjunct of enforcement of the anti-
trust laws in the patent field; & nuniber of’ antitrust civil decrees
required defendants to license patents either at a reasonablé royalty
or royalty-free. The subcommittee determined that no study had
aver-been:made of the-effect.of these provisions.of the decrees:either
by the Antitrust: Diwvision or. by others.. Accordingly, a: complete
review. of every -antitrust.:decree in::which.compulsory licensing.of
patents was required has been undertaken to determine how effective

it-has been -in opening: indusiry te-competition :and what. practical
* problems have arisen. in-the -administration of: compulsory; licensing.
-+ () Patent-antiirust . problems.—JIn preparation . for -hearings..on
patent-antitrust problems; the staff is studying. major-topics -of con-
cern -in - the. antitrust-patent: field..- Cdoperation . of the:-Antitrust
_Division:of the-Department of Justice has been secured in. this work.,
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This préparation is in‘lire mth the’ subject matter discussed “in the
chapter ‘on ‘patent antitrist: problemsin the report-of the Attorney
Grenera,l s National Committee to Study the-Anfitrust Taws. '

ey Relation of: the individual “invenior o ‘corporate - research. mThe
steff of ‘the'subcommittes has undertaken to investigate the relation-
ship of the individual inventor toicorporate research. - Ong of the first.
steps presently in process is a determination of ‘what companies own:
the largest number:of patents and: how many- patents are owned by
the- largest: corporations®in the ‘United States.” Thls work 1s bemg
conducted in cooperation’ with‘the Patent Office. -

T addition;’ the ‘subcommittee, as a result of its hearmgs and pub-
hclty thereon; has received numerous complaints of unfair treatment.
of individual mventors by .corporations to whom they have disclosed
their inventions. - If substantiated, these complaints indicate & very
grave disregard for the rights of 1nd1v1dua1 inventors.: The staff of
the subcommittee. is® now m the process of- 1nvest1gat111g the most

' serlous of ‘these complaints: ™ .

d)  The automobile pdtent pool. —A number of years ago the auto-
moblle industry by private-cross-license agreement-had in operation s
system wheréby patents acqiired by any manufacturer were available
to all competitors éither without payment of royalty or on payment of
2 nominal royalty. ~ Investigation by the staff of the subcommittes
disclosed that this cross:license agreement had broken ‘down and for
all practical purposes is no: Ionger in ex1stenee Further 1nvest1gab10n
a.nd eventual hearings® are’Decessary. -

(e) Electroviies patents —Wlthln the past Fears antﬂ;rust actlons
mvolwnb ‘éldctronics’ of ‘miajor significance have: been filed and con:
sent’ décraés have’ been entered. Recently filed has been an action
by the Government agmnst Radie Corporation of America;, charging
an illegal patent pool in the electronics industry on patents acquired
by Radio” Corporatlon of Americs from General Electric, Westing-
house, AT & T: Co., apd Western® Eléctric. “Recently settled by
decree have been an‘action against Western: Electric and- A, T. & T:
providing' for compulsory licensirig ‘of *all ‘patents, both present and
tuture, with no limit as to time or the use to which they may be put,
and covering approximately. 8,600 patents; and an action. against
International. Business Mechmes Corp., hkewme providing for com-
pulsory licensing of pateiits and teehmcal know-how. There are
numerous agreements involving’ pa.tents in the électronics industry.
Further investigation of the patent picture and the enforcement of
the antitrust lews s affectmg patents in thls gromng 1ndustry is
necessary.. L . e . o .
4 Legwlatwe actzon EENTRFEES

“Title 35°0f the United: States Code de&lmg Wlth petents and the
Patent Office; was completely overhauled and codified in 1952, Oné

. Niay inquire, in- consequence, why, there- should 0w be any occasion
“for other-than dxinor: 1eg1sla,t1ve changes “The' answer is twofold,
First, that overhaul “except:in ceftain minor respects, was a codifica-
tion, ‘Dot 4. Tevision, "of existing law. ' Numerous substantive changes,
gome ‘of which’ ma,y have’ considerable merit, were. suggested at: that
time, ‘but were ‘passéd ‘over in’ view of the sounid’ disinclination: to
consider “new matter” 8 _,th’a,t time.  These proposals should now be

- examined on their merits. “Second; many important ‘attributes of the
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patent system,.both-in.termas of its effect nipon. other laws. and: vicg
versa, may be the subject of legislation that,lies.outside the scope of
title.85 as such: . Antitrust. matters, special relief bills, certain aspects
of Government research and patent policies, many statutes relating
o, 11t1gat1on .and : various. international.aspects;. come, within this
category. ; Tra,demark and copyright matters also lie .outside the
scope of, tltle 3500 o :

As:a result. -of :the. ev1dence thus far obt&med o.ur hearmgs the
‘chalrman ig ready to. submlt drafts of the followmg bills for submission
to the Congress: ... vor ot s L

(1) A statement of 1ntent by Congress that patents ‘shall be
-issued: only. to inventors in; accordance with: the public interest
and only after thorough search and. constderation of the prior

L. art, but.after once issued by the Patent.Office patents shall not
be held invalid " except: upon ‘the basis. of clear .and convineing:
- ..evidenge: of improper issusnce or-on. the ground of frand.

- (2). A'bill which would ereate in, the Department of Commerce

.an -agency, to. assist inventors by makmg mventlons mmore. readﬂy
¢+ - available to:industry,..
i (8). . The so-called 20—year b111 Wh1ch Was passed by the Senate
Aprll 26, 19402 and Whmh.would limit, the term of a patent to
i+ 20 years from. the date of filing.of the apphcation-but in ne case
more than 17 years from: the date: of issuance. : -
- (4) A compulsory recording of license agreements bill which
. passed the House of Representamves April1; 19463,
-2 (B) A bill-permitting. revocation. or ca,nce]la,tmn of patents on
motion of the Patent Office; interested. persons, or the Attorney
.-+ General which:in large: measure follows the recommendations of
- the National Patent Planning. -Commission estabhshed by
Executwe order in 1041 2
- (68) A bill for: the -creation ofiso- called short- term or minor
-.patents and patents of addition; Whlch are found. in t.he laws of
many foreign countries.
ot (T) Abill for filing evidence of mVenblon similar to a propos&l .
~which passed. the Senate. Qctober-9,.1949 %
(8) A bill’ simplifying review . of "Patent Oﬂ"lce declsmns by
-~ ‘elimingting : one. of the ‘two. altern&twe appeals now open to
.-apphcants R
2 (9) A bill: requu'mg pubhcamon of mterference couuts after
terminagion of the motion period and before the talking of testi-
mony so as to give werning to manufacturers of the possibility
. of delayed 1ssuance of patents mvolved in mterference betWeen
' two applicants.’
, (10) A Dbill to estabhsh ER smgle OOurt of ]?atent Appea,ls
: There are now. pending in the Senate a number of bills relating-to
patents; trademarks, and " ‘copyrights which ‘come “within the juris-
diction of your subcommlttee and require considéeration by ‘it. ~ These
inchide bills originating in ‘the Senaté, others which originated in’and
were passed by the House of. Representatwes and others stlll pendmg

- A76th Gong, g 2688, S Repti 747, Bee also 7oth: Cong SR 2531 “77th Conp; H R 3211 S 892.

74t;h Coneg., H. E. 4986; 73d Cong., H, . §554; 72(1 Gong,ﬁ R 101563, 11(]16 H. Rep 1200,

Oﬂv 70th Cong ‘H. R. 3756. - Thers wem s number of bills of slmﬂar natum 4in prinr and subsequant
ORETOSEes. S
% Recommendadion of MNatlonal Patent Planning ODmmissmn (1941) : T P
4 81st Cong., B. 868, H. R. 1711, 8, Rept. 875, Similar. proposa.‘ls in prmr Congresses
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in‘the House but’ expected to be passed by 1t a,nd referred to the Senete
durmg the: second ‘séssion; :

‘The following bills: or1gu1at1ng m the Sena.te a.re currently pendlng
before this subcommittee: - -

4 28,1116 (companion bﬂl H R 2128 presently pendmg before
“: the House' of* Representatives): To authorize the'extension ‘of

.. batents covering inventions whose practice was prevented or

- curtailed during certain’ emergericy periods: by service of the
“patent owner in-the-Armed Forces or:-by production controls:

... 8. 215: An ach to a.mend the Trademark Act in certaln par-

o -tlcula.rs o

TR 500 Relatmg to the rendltlon' of muswai compos1t10ns on
R com—opereted ‘machHines: -~ = :

118 6727 Forthe reliéef: of Rlcha.rd T Ha,rvey by the renewa,l and

: ‘revnr]ng of'patent application No:7320,998,

3. 683 For the' relief of "Ashley: G ‘Ogden’ by pa,yment of a
suih in Satisfaction 'of his claim agaitist the United-States for use
vof an invention submitted ‘to thé National Tnventors Council.

8. 1815: To confer jurjsdiction upon’the Court of Claims to

“~hear, determing, and render ]udU'mth upon the cleun of’ Antome

Gazda for use of certain patents,’
#8,11968:: To amend ‘the ‘dct o ?June 30 1950 relatmg 6 the
extensmn of the terms of: pa,tents of World War 11 veterans,
©8,112233: To “extend - a.nd renew letters patent relatmg to
vehlcle—door hardwaie, © !

*“The following “bills hive been: pessed by the HouSe of Representa.—

twes and are tow pending before this subcommittee:’
U HOR 2068 For the relief:of Willian i Fried man: in settle-
“:'. ment for all rights in respect:of hlS 1nvent10ns placed in secreey
. status
et HL R2383 (eompa,mon bill 8: 2157) To prowde for 1nventors
'%‘Wards for “those- making” inventive suggestmns to the Armed
orces, . owmein ‘
H.R:5876+ To ‘arnend: the eopyrlght law to: permit in certem
classes of works, the déposit of photographs or other 1dent1fy1ng
reproductions in lieu:6f copies of published works.: -

“: Although' niot ‘presently before the sibcommittes, the' House Com-
mlttee on the Judlcmry has reported favorably I, I. 4983t increasa
Patent Office fees. " Thasubject matter-of this bill will in a.ll hkehhood
come before- thissibcommittes durmg the: second sessron :
5 "Ad twnol hea 'ngs : at i problems L S

One of the important ch&pters in the report of the Attorney General’
National . Committee to .Study. the. Antitrust Laws:is oh antitrust-
patent: .problems.®. The . Senate. Subcommittee on  Antitrust and
Monopoly Leg1slat10n ‘has undertaken. extensive hearings on other
chapters of the: report . but - has . specifically deferred .hearings on
antitrust-patent. problems so thet the Patents Subeomrmttee may
conduct these hearings, ....:.1: .

" In addition, heemngs on the ent pohcles of the Federa,l Govern—
. ment. are hi; hly desirable;: both for their general significance in:terms
of puble pogflcy and for their effect upon monopoly, competltmn and
concentration in our eoonomy et e \

» Ch, V. Patent-Antitrist ProbIems pp “pga-260.”
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~ . Further; hearings are: desirable -on :the -intérnational ‘aspects:: of
atents, including attention . to:-the .International : Union ' for 'the
rotection of Industrial Property (an especially significant matter at
this time because of the contemplated meeting to consider revisions
thereof, scheduled for-Lisbon,; Portugal; in: 1957); .the: export and
exchange of techiology and patent rights as part of our foreign policy,
in conpection withcartel: agrééments, -et¢.; and .8 comparative study
of the United States patent system and those of other countries. =
. Several witnesses stressed the extreme:importance of making, as
Judge ‘Learned: Hand put‘it—- T TR T S
3 ‘thoroughgoing examination of how the patent system -works.  That s the only
‘question in the end, how far does this:system of what we call moiopolies promote
the public interest: by stimulating progress, . interstitial -progress: of the. aris?
That cannot be determined satisfactorily a pridri by the beliefs that people havyea
one way or the other, Not without & thoroughgoing investigation. I mean a
very extended examination. Call everybody and see how it works: -1 don’t cate
rouch’ about ‘their ‘opinions as to how it works. . But how does it work? - It will
‘be a long job. Tt may be an impossible: job (hearings, pt. 1,.p. 118).

This examination the subcommittee proposes to undertake, :

CONCLUSION

No basic changes in our patent system or its underlying principles
have been made since 1836 when our “modern’ patent statute came
into being. Amendments have either dealt with specific, and often
relatively minor, problems or have been largely revisory or declaratory
in nature, '

Yet with so relatively static a statutory structure, this country, like
much of the rest of the world, has been the subject of dynamic develop-
ment industrially, technologically and economically. Except for a
few minor areas of business activity, the industrial and technological
economy of today bears little resemblance to that of yesterday. The
relatively simple, easily understood and inexpensive inventions have
given way to highly complex inventions that require extensive sclentific
training to understand and substantial experimentation and capital to
develop and perfect. The garret, garage, or basement inventor to a
marked extent has given way to the laboratory technician who is both
gcientifically trained and versed in the latest techniques of experi-
mentation and invention. The independent ‘‘lone wolt”’ inventor hag
given way to the coordinated group activity of the research laboratory.

An economy of scarcity, relying mainly upon manpower, crafts-

manship, and simple tools, has been replaced by an econemy of poten-
" tial abundance increasingly mechanized, productive and efficient, with
"developments in automation, chemistry, electricity, electronics, and
atomic energy increasingly measuring the pace and extent of advance.
" The science and technology of foreign countries that was almost as
unavsilable as undiscovered technology in an earlier day, is now, with
certaln obvious exceptions, capable of easy, rapid, accurate, and
complete communication. An economy that once was slow moving
and deliberate in its technological advances has given way to one that
moves at fast and ever-accelerating speed.

A Government that once contributed little to technological develop-
ment, other than to enact a patent law and provide a court system to
enforce it, has today become a tremendous factor in this area, not only
through its own direct research activities and financial assistance to
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other ‘publi¢' sind - private -research institutions, butby:increasingly
posirig the problems:that; requ1re solutlon and thereby prowdmg t'.he
mcentlve for thieir: solution: + <

Theé genits of the a,rchltects of -our: pa,tent system, hke the gemus
of those: who framed our Constitition; to some exteht anticipated
these basic shifts and built o structure that was adaptable to them
and sufficiently flexible:and far-reaching in'its underlymg principles
as to'be ‘able, with an-occasional patching here and :a shoring there,
to weather these changes and.continue to- carry out with maximum
effectiveness the constltut.lona,l purpose of ‘ “promoting. the progress
of science and .useful arts.’””.. One cannot, however, question the
«desirability .of an inquiry, as suggested by Judge Hand to determine
to' what extent this 18 s¢ and; even where-it is-so;, to~ ascertain what
patching or refurbishing may be desirable if the patent systen is to
:perform even betber in today’s society.
. These are some of the considerations that 1nduced this subcommlttee
to shape the program and undelmke the actm.tles outhned in th1s
report,. - . Fith wsIiief b tieiios liayl i

Q
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- may now come:to order.

~* knowledgeand’ of hig counisel.

 FRIDAY, JUNE z, 1931

The, subcomm1ttee met Pursua;nt to notme at, 2 10 p.ir 1., 111 room:
2300, New Senate Office Bmldmg, Senator J oim L. Me lellan pres1d—_
ing,

-Present: Senators McClellan, Hart Wﬂey, and Hruska., .

" Also present: Senators Anderson, Douglas, Gruenmg, Pastore, Sal-_
tonstall, Bngle, Long: (Louisiana), and Metealf,

Staff members present: Robert L. Wright; chief counsel Patents
Subcommittee; Clarence Dinking, assistant eounsel Herschel .
unsel ; George Green, professmnal Staff member; and
:C. Brennafi; mveshgator i Ho v
- Senator: MCCI.ELLAN All rlght, gentlemen, I thmk the commi

n behalf of the commltbee I w1sh to Welcome our: colleagues .ho
* aremot members of the- eomm1ttee who are here, partlcularly Senator:
- Long who is the author of oné of the bills that the committes has been:
studying, and ‘the ‘othei Senators; ‘Senators: Gruening, Pistore, and.
Metealf; who. are not-mémbeérs.of: the committee. We - are especially:
. glad to ha,ve you because the: witness we have this morning, Admiral
~ Ritkover, is'one of the most prominert dnd most important among the
' gersonnel ‘of Government’ “today; particularly in-the area-of nitional
efense and security, ahd:in the-course of studying this. sub]ect ‘of pat-

" ent'rights and the éovernment’s equity and 1nterést-in’patents that
arise out of Government:contracts with the: Govemment ancing:the:
%);-01 ject, weo felt-that Admiral Rickover had vast experience:that would: .
helpful to this eomm1ttee, and We sought’ hls presence here: today»
and - invited -him to coime and test1fy a,nd glve us the beneﬁt of lus

Adriiral, we are’ happ_y 6 welcome you, ‘wea! apprecmbe your re-
spondlng t our Invitation, “We warit you’ to -feel Free to give your
testimony, make your presentation in a way that appeals to. you'as
being’ désirable and proper te g‘e ‘the'in ma,tmn befor us that you
can give us. -

If you prefer, we will let youj alke o gene
initerruption maks such toniments as you' dedire withot
and then members and visiting colleagues may ask you

_ you will permit us to do 80, . o
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controversy is therefore mot asproblem in-my-own work.:

) present

- fa.mﬂmr with them?. ... ... ...

TESTIMONY OF VICE ADM. H. . RICKOVER, ASSISTANT DIRECTOR

. FOR NAVAL REACTORS, U.8. ATOMIC ENERGY COMMISSION, AND
ASSISTANT CHIEF OF BUREAU FOR NUCLEAR PROPULSION,
BUREAU OF SHIPS, DEPARTMENT OF THE NAVY'

Admiral Ricxover. Thank you-very-much for your kmd and gra-
cious words, Senator McClellan,

It is a great privilege to be here. Tt -is'both & privilege and a duty.

I have no prepared.statement: I would appreciate that, at your
pleasure as chairman and. a{t the pleasure of the other dlstmgulshed
Senators who, are_here, you, interrupt me at any:time and ask ques-
tions. I.believe the proglem ¢an,be.more clearly developed by give-
and-take questioning than by a formal presentation,

Senator MoCrerrax. May I ask you then at this point, Admiral,
it “you have read, if you'are familiar with' the tiwo, bills’ that the com-
mittes hag under consideration; a bill'by ‘Senator Long, S: 1176, -and
one by the chairman of the subcommittee, 3. 1084 I

A.dnnral RI VE' ‘T :am’ generall th'

T g pr i ; .
nitional security, the ' strength aificl qa,fet four: country__ < hope
you will understand that everything T'say flows from ithat concern,:

Cohavéhiot-had the problem that contracting tompanies with whom
I deal might refuse to work for the naval reactors:program; because;:

ub]’ect-to: closely controlled exceptions, the law vests in the: Goverri- -
to’ inventions made under: ARG contracts. The-reason is:
that:the' law removes the patent :issue: from-our’ ‘relations’ with ‘con-i
tractors. It ‘has not in any way handicapped s in obtaining: from.
them contracts that are advantageous.to the Government.. The patent

s But I amgreatly disturbed thatiother agencles~—n0tab1y the De-'
fense Department - which-dispenises: almost. 70: percent :6f: Grovernment;
researeh and developmentfunds—follows a policy of giviug away in*.
ventions pa1d for by the :American:péople. - What distirbs me«is: not:
so’ much:the: fact=—manifestly unjustifiable as it-is—that individual.
companies may make:a great: deal of money -out'of inventions: devel-:
oped: with: public funds, but that:this overgenerous policy has an ad-’
versé-effdet on our defense program.- It is-from- this standpoint-—the
effect of patent giveaway policies on.:our.national’.posture and:
strength n:this perlod of extreme, crisis—that I.would like to talk.:

-Senator MCCLELLAN Jduet; the record show that Senator Anderson 18,

.. Senator. ANDDRSON Thank you, Mr Chmrman for the v1tat10n‘
Senator MOCLELLAN Off the record o e

é iscussion..off the record.)
‘ou_had re&d the bll 8. an

enator McCrerran. Yo

Admiral Ricxover. Yes, siT. A
Senator MoCreLran, All right, proceed ~ -
Admiral Rickover. Three years ago I testified before the House
of Representatives Select Committes on Astronautics and Space Ex-
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ploration. - Legislation was then being considered:for sétting: up-the
pace Administration (NASA). : T was asked :what I thought should -
be;done about: patent:rights to inventions made: with fesearch funds’.
that would be granted:by: the new Space Agency.: L urged that the
- Space Act-follow the rule:laid:down’in the ARC:Act, explicitly vest-
ing in the Government title to:inventions financed by N|ASA research
funds,..-It: seertied ' to:me: then=—as it: still: does~that-inventions' de--

. veloped with public money belong to the American public. .....: -

.Ag finally: passed:by. Congress; the patent policy.laid down:for the
‘new Space: Agency: was:in accord with these ré¢ommendations; it is
essentially- the same policy as:that-contained. in:the -Afomic: Energy
 Act. sThese :two agericies are:thus-by law required:to take-title to.:
inventions -paid ‘for by the American people:unless it |can:be shown -

- that:the.public interest: requires. some:other disposition.:::The title :

yolicy is also followed by the Tennesses Valley Authorify (TVA) and .
y the-Department of Xgricul'ture‘.z ssA:diametrically: opposed patent:;
policy, however, is:followed: by:the Defense:Department.: ‘Subject .-
only-in most instances:to Jicense-frée use of publicly financeds inven- -
tions by, theDepartmient: itselfy:contractinig firms:are-granted patents
which:giveithem a:17-year monopoly against the 183 thillion: Ameri+ :
mans ‘out-of swhose:pockats icomeiall public funds:dispenséd-byi the::
Defense:Department. izAlL:of these 188:million:pedple hire precluded;:
for- 147 years; from:benefiting from invéntions:for:which! they: have:
paidiwithitheiritaxesaTthe Defense Depirtment: does hotsell;patent:
rights—as:any agendy should be;-of ;course; permittad to dorprovided -
nomational securityds involved:  Tt-doegnot lbargain with contractors;
- grahting: patént ¥ightsias-a quid proque forbetter contract: terms. It -
simply hands-over these:rights .ag a' matter of agency policy.:i «wouiis
It seems: to:me important to: pin-point the' difference between give- .
away of public property by decision 6f & particular dgency and diss
‘petisation of public subsidies: to ailing:sectors of our edohomy by act:
of:Congress.:Analogies:are-often:drawn’ by ‘defenders| of ithe patent::
giveaway policy: with farm: subsidies; subsidies toshipping, -other.:
forms" of - transportatien, et cetera. : These rsubsidies lare expressly °
granted by Congress.."And Congress, inour formiof:government; is i
the only body that has the right to give away public [property.: In::
the case of -these subsidies,; nioreover; a. pubhq‘}i:git‘ex".fiit Hn -support-
ing particular segments of the American economy is:involved. ‘I .do:
not see how one ¢conld make :an analogous-case for contracting firms -
obtaining: Defense Department research: grants: i ‘The firms who re:
ceive grants:are a relatively few huge-corporate entities already pos- .
sessing:

reat-concentrated econpmic ‘power:’: They' are ot ailing seg---
ments of the economy: in:need of public aid or subsidy.: Noris there
any real need-to offer' patent giveaways:in-order to induce them to-ac- -
cept- Defense: Departnient-research: grants or contracts.: L:think ‘it
needs no-special proof to say that Government .contracts are and al-
‘ways have been: highly lucrative and: much sought: after.: To cldim
that agencies: cannot get firms to ‘sign suchcontracts unless: patent-
rights .are ‘given away strikes me as-fanciful nonsensey ot e
o fas as 1 .am aware,the only major case in point: occurred when
the’ driig” industry: refused: ('overnment ‘ grants -for: cancer: chemo- :
therapy and:psychopharmacology research unless they:were :given..
patent rights:te+inventions' made’ with public! money. . There: was, I."
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believe; alsoithe case of 4 firm refusing -4 NAS A contract but in that i
case it wag -playing the: Defense’ Department: against the ‘Space”
Agency. If we liad a uniform: Government patent’ policy, corpora-:
tions could-not:do this, -As I-mentioned:before, we irnthe Naval Re-’
actors Group: have had no diffieulty obtaining contracts ‘that are ad:-
vantageous. to"the Governmeént-even thoughi under the - ATC: At we:
could-mot, if we:-wished," give away patents to-AEC financed ‘in-+

ventions. ! R EIREEE
-of the:same TS,

-The-present situation is unsatisfactory.: Ageng
Government: pursue diametrically -opposed policies on:patent rights:
to Inventions:financed by the Government even-when-itmay concern:
the same-areas ‘of -technology, such #s anedical:research -where the'.
Defenge - Department ~and’: the: Department’ of: Health,  Education,
‘and ‘Welfare: (HHLEW): follow .different policies. " This~ natutally :

- makes for' inequities. .1t leaves the power of decision oh an important::
public matter that should -be regulated by Corigréss-to .contracting -
officers: of different agencies.” As-alresult the House Appropriations. -
Committee is insisting:that the -Defense Department.shounld judge -
more: strictly: whether- defenge-supported ' medical research:is: limited’
to areas. peeiiliar 6 military requirements:: Furthérmore; the Appre--
priationis” Committee - felt that medical -preblems: comsmor to:all our:
people, including those of ‘iniltary persohnel, should:mot-beé’ investis i

ated’ with Defense:funds. : Many people ingide and ot of Congress®
eel very strongly: that: the foundation -of all'agency patent:policies:
shiould -be: the principle that:inventions ' made ‘with public money ‘be-+

* long to the public; and that ‘Congréss should pass legislation requiring::
all’ Government 'agencies: fo:proeeed-on that basis, with allowancé: for:
waivers in spécial cases; such:as.when~corporations have:éontributed
their -own-money to-sich-invertions, or. for bargaining purpeses;that
is, t0 enable theGovérnment to obtain: more faverablecontraects: » This:.
is'my own view. Ox the other hind, thésé: who- preseritly: benefit::
“from:the patent giveaiay policy of the: Defense Repartinent aremiak: .
ing strenuous:efforts to havethat Department’s policy: made applica--:

~ble to all Governmént ‘contract’s; most: particularly to-those:of WASA.
Leader in the attack-againstthe AECand NASA patent:policy-is the.

patent bars; </ - fonentl i ni
vested in research, i

“When: $8, $9,:$10 billion’ of public funds areiin sl
numsrable commerecially fuse'f];:ﬂ-' inventions are-bound-to bé vdade; in-
addition to those of primary military:significance. ~Qbviously,iitis in -
the intérest ofithe/patent bar that such-commercially nsefud invesitions.
be:privitely paténted, since this-will thake: for o gdod deal.of ducrptive..
patent business: -“When title to publicly:finahced-inventiohs s vested..
in-thé: Goverhment; the patent bar may: et derive any special:béenefit::
from the Government’s vast research-program;: Hence; theirextremely. -
active:sipport of the Defense: Department’s giveaway: patent: policy:.-

-Seniator Towe. Their:influence-15 so-pervasive that sghen:last year::

- the!Goveriment set ip a: study: group. to exarnirie patént: policy; this-
group went ‘to-the. George Washington Patént Foundation for:adviee:
on Wlljlajt their position stiotld:be.-The intéresting: thing’ is-that the:
George ‘Washington.“Patent-Foundation: is supported by ithe privite.
patent lawyers -and by inndustry; -and-theyhave-an-ax.té grind: /. Nei:

“one-has a: greater intetest in-preservingia ;sfzsteni: of taxingthe publi
for private advantagethanide thepatent lawyers themselves:: -
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, g, Tt hgs bedty y experlenee that the patent bar is
“a miuch’ stronger advocaté of the’giveaway patent policy than the con-
 “tracting firms themselves:’ ‘Of dourse, the firins get profits and other
" befiefits’ from-Governiment contracts wheteas the patent bar depends
wholly on the giyeaway patent pohcy for extractmg 6 beneﬁt for itself
“out of pubhe research contracts -
<o T would: like to Guote some- remarks made by Senator Long before
: Congress last year Whleh ¢oingide exaetly-w1th my ow‘n experlenee-
“He sald— o . ‘ .
“the 1mpressmn I have gamed is'th t,t C
vantage are not so much those in big busihéss ag their patent lawyers ‘Most big
buginessmen with whom I have discussed the matter have quite readily con-
ceded to-fé-fhat what is sance for the Zoose is'also Sauce for the gander; that
Af they employed someone to do research and development work for them, they
“ywoilild insistion retaining the’ patent nghts for ‘their company, and that itis
“iTogicalfor the Government toproceed on the sanie basis, -
I cannot sece how one can malke out a convineing.case for the right
of patent attorneys to haye their special interests: considered:in laying
“down*Goveriment policy o paten“rs for inyentiong made under public
. research eontracts.’ ~ It ‘seems to.mé we hiave here a tlear conflict of
interest between some 6,000 patent attorneys and the. 183 million
.Americans who pay. for. Government contracts and.to whose clear in- -
~“terest it 1s-that -useful  inventions for .whichi:they pay should:- be
“promiptly disciosed so that éveryone can utilize them. = Of course; ad-
- vocates of the giveaway patent policy are silent on the advantages
-+ this policy bestows on the bars; their arguments proceed on the highest
'.f':'leveIpo:E the Ameérican way of llfe the éree enterprise eystem, the Con-
stltutlon, and so or. B
...» The private interest of those who T4 Veaway :patent p 1cy
.has Many, advocates-and is.ably: presented. ; Very few. advocates de-
»fend the interest.of the :American people or:of: the Nation s a whole.
_ I think it important that it be generally kowh that the principal
"defendérs. of the patent givedway policy—as presently followed by the
- Defense I 'pa,rtment.——are members of the patent bar, and that in de-
-+ fending- this. pehc they are defendmg thelr own. speclal interest
ther- tha’ -the public mﬁere 3

o ursued the ob]ectlve of
o preventmg -extension of AKC patent pohe “t6. other’, Government
sagencies. . Particularly. heavy pressure was exerted 3 years.ago when
_the Spa.ee Act was under consideration by Congress. -Nevertheless;in
. the end thig act did ineorporate the AE(% patent policy. - The patent
~bar sees this as merely a temporary, setback. . Though they were un-
~guccessful then,, they are st111 i there pltehmg to remstate the glve-
;‘_'away paterit poilcy T
" Senator Lowd, Lalst year* ’tually cceeded in obtammg the
}_help of some, NASA oﬂielals Who were a,dvocates of the Defense De-
: r.partment pohey, as they had come from. there.. Two such offieinls, for
“instance, wers present at an important meeting of the Committee on
“Goveriment Patent Policies of the Américin Patent Law Association
~oh Apr:ll 29,1960. The meeting resolved once more that—
"'—'the purpose ‘of the patent system willk-ba best: achieved by the: vestment of t1tIe

entmns made by contractorsin fulﬁumg reSeareh a.nd development con-
_d in whole or in part; by the Gov‘ernment. :
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Thus NASA itself, without.benefit.of operating experience, on i the

,._recornmendatlons of the. patent , bar, -asked .that. the. Sj

amended tobring its patent olicy in. line with the, De_partment.
. fense giveaway practice rat. er than that- Whlch the Congress in its
+judgment:had enacted... :

Admiral Ricxover. Since I am famlllar Wlth both the Defense De-
~partment and the. ABRC }saatent policy.and. with the effect both have on
. Goverriment, contracts, - Senator Long. asked me on April 8, 1960, ‘to

testify before his Subcommittes on Monopoly. Wit your perm1s-
slon, may I insert here my testimony before that saboomncuttee2
‘ -(The matter referred t01s as follows’:) : o

b

PATENT PotIcTss oF @o :ERNM @ DEPABTM 'NTs AND. Aomro i,

:"Snb;;ect Conference of Senator Rus 1 Long, cha1rman Subcomm1ttee on
Monopoly, Senate Small Business Gommlttee, with Vice Adm H. & R1ckover,
. U.8. Navy. . .
-'éPlace' Offivé of SexatoF Long :
wMime’s  Friday; April 8,:1960;:9 a.m.
-, Pregent :* Sepator, Russell B. Long, Vlce Adm H G Rlc_kover Benjami
- don, economist, Senate Small Business Gommlttee Robert Hunter, adninis-
‘trative as.<31stant to Senator Long H Rlchard Daschbach, researeh assuetant to
Senator Long : ;
: Senator Lo, ‘ Admiral Rlckover It want to know your v1ews in general Gii the
- ssué of whether you bBelievethat; when the Governmeit buys résearch and. devel-
_;opment, the Government should take the patent rights or should permlt the nghts
- ‘for commercial usage to g0 to the econfractor, .
Admiral RISKOVER. Fn'st Senator Long, may ‘I thank’ you for gwmg me the
“opportunity: to ‘diséusy’ thls ‘mnatier ‘'with yow. I dppreciate testzfylng in-your
-ioffice where- there are: beaunful gouthern’ girls gnd-the coffee is ﬂavored w1th
' ch1c0ry It is very unnsual. .
»Second, I _have no prepared statement. .
; Thu‘d I'gm not-a patent lawyer or any other kmd of Iawyer' I can only give
‘you ‘my views as they- developed over a: period’ of about ‘20 years ‘in ‘the
eonduct of research and” development: for- the Department of Defense and the
-Atomm Energy Commisgion.. -7
The patent: sﬂtuatlon today is u.lte dlfferent f1 om What 1f; Was 111 1789 when
_our Constltutmn was adopted At that tlme, & patent was :? matter that pn-

“preindustrial -age. "Today; the~ development of patents generally mvolves large
corporatlons and organizations.” The U.8. Governinent alone is ‘currently: spend-
= ing, in fiseal year-1960, nearly, $8 billion for research and development To-grasp
© the significance of, this sum “bedr in mingd that the total expenditures of the U.8.
‘Government for the 11-year period; 1789 to 1800, was less than $6 million, And
in modetn’ times the: level of U S5 Government expendltures d.1d not- reach $8
i billion- until 1936, . ., - Pyl
s ... Over the years I have frequently Wondere Whether in thls modern mdustnal
) 'age patents are as important for’ mdustnal organzzatlons as would appear from
“'the statements made by patent lawyers If may be thaf the patent lawyers are
-'ovéremphasizing ‘the present-day value of patents. Tt ig guite possible ovr indus-
try would not be hurt very much if we restricted the items that are-patentable.
~.X;believe .the. important. factor for an industrial orgamzatmn is; the know-how
' developed by it—the trade secrets ‘and ‘the techmques these are not patentable
" qualities. - They are somethmg that are inherént in a company; in ity methods, in
ity management the kind of ‘machifie tocls it has, How it uses these tools; and
180 w00 Whet'e the facilities are owned::by the company -itself, -and -where .the
. k.now—how igits own,; the Government shouldn’t publish that: 1nformat1on When
" these condltlons obtaln 1t 1s posmble We have gone too far 1n makmg the 1nfor—
mation publie. ’
~110p. to.the -advent. of: the. Atomle Energy Commission: in 1946 .and. the Space
;Agency in:1958 most:research. and development consisted: eszentially of adapta-
tions to existing technology.  That.is; an industrial: orgamzatmn would be called
upon by the Government to take an 1tem it had already developed over a period
-Of many years and change it to & new or improved ltem for mﬂltary application.
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.On that basis there was, cons1derab1e justification for the entreprensur .to main-
S tain his baekground patent rights; he was ‘merely adding a small novelty to an
. already existing item.  But with the coming. of atomie and spacé science, we have
.an entirely different situatmn we are now dealing with ednipment that has
never before been used. In fact most of it was never even concelved of. Con-
_Bequently, nearly all.the money for developing the compléte item éorics from the
_Government. T believe in the atomic €nergy field about 92 percent of the money
‘beftg spent on resedarch and development is supphed by the Government. It is
“for.this reason I consider the existing patent provigions 1n the Atomic Energy
. Aet and in the Space Ageney Act fair and valid.
| “Where the Government’ bears all or nearly’ all of the eost where the facilities
bélong' to the Government, and where the Governiment bears all the rigk, the
. beople should own.the patents The American people are spending their money
. for the Tesearch and development: therefore, ‘the patents should belong to them.

Senator Lowe. Would that 92 petcent be a conServative ﬁgure'?
~ "Admiral” Riokoves, It probably js. We are dealing with proaects and w1th
“items that are novel, that have never bafore ‘heen developed. - Furthermore, in
nearly all cases the patents are bemg Aeveloped in faeilities wholly or ‘almost

“wholly owned by the Government; this is another compellmg reaSOn for rlgllts
to these patents to'inheré in the U, S Government.’ N
" Berator ‘LoNe. Admiral, ¥ would like to read to you an excerpt from a speeeh
:;.dehvered by & patent attorney [Readmg 1
Do ETw R i may I rémind’ you in 'the words of our Foundmg Fathers in the
Declaratmn of . Independenee that I consider ‘these truths to be self-evident: the
~American patent system is as old as our country, it is the best in the world, it
‘is a fundamental part of our free competitive economy, it has ‘contributed to the
highest standard of living i in the world, it has helped make America the strongest
nation. on éarth; it will be as vital to cur way of life in the age of space as it
.has been’ durmg our first 185 years a§ a nation, and any proposal which departs
from the basie fundamentals of our patent system no matter how gilded, must
be stamped out as a thistlé in a wheatfield.”, C . L

What do you think of this statement? o ) :

- Admiral’ RICEOVER. Ttid'a good ringing Fonrf:h of Iuly speech Senator Long
. Tt reminds me of an‘incident that occurréd in one of the German Statés about
150 yedrs ago, As part of 4 thoroughgomg reform of the jud1c1a1 system, it was
‘ proposed- to abohsh torture ‘as ‘& ‘means of obtaining confessions from persons
acclised of érime. A venerable jurist bitterly opposed thig on the grounds that,
! since ‘torture had been tised for more than a thoukand years, it must be good.
-Apparently, this men beheved that anyt}nng that has emsted for a long tlme
R must be good... B
' However, we are not dlscussmg the patent law per se No one 18 argumg that
“Wre do away with our patentlaw, We 'aré merely disciissing application of that
law when the Government spends moSt. of the money for doing the work Th1s
“is'the real issue. -

Senator LoNg. Do you believe that the brlhons of dollars the Government is
paying for research and’ development ‘of new itémg are adeguate incentive on
the part of Government contractors to develop those items to the best of their

. abitity?.

; Admlrel RICKOVER Yes, s1r, ‘T pelieve a most 1mportant factor motlvatmg a
company. to seék ‘ot and undertale’ research and development for the Govern-
‘ment is fhe realization that, instead of spending its own wmoney, it now obtains

- thege funds from the Government One frequently hears it-said the Government

doesn’t pay enough’ proﬁt to companies performlng regearch and development; ;

‘that whereds the Government allows, say, only 5 percent profit on research and
‘development contracts, the companies éan make 10 percent or ‘more ofi ordinary
commerecial or Government business.  But that is’ not. & valid: argument A
"eompany may spend, ‘say, 1 to 2 percent of its gross: ‘ineomie on.its .owh reseéarch
“and ‘development worlk; but’ when they 'do Governmeént research and develop-
‘ment they thereby get Iarge ‘additiobal sums of inoney to do suech work. In
this way. they enhance their competltlve posﬂ:mn without having to use their
‘own money. You will find meny. large corporatlons where the level of Govern-
ment research dand development they do is congiderably more than. they spend
" on their own résearch and development. In essence -Government-financed re-
gearch and development gubsidizés and aungments their own research and .de-
velopment eﬂort and so enbances theii competitive position. These companies
.realize that in order to stay in "business, to be healthy, to prosper, they mnst
‘40 redearch and development work.
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;large corporatmns are more ‘aware
_research and development than the §

'tors, large and small to do 1esearch and development work In fact many
of them are constantly urgmg us to glve them such WOI‘k‘ Further, a number

B ig
:these companies Are forward—lookmg, ‘competitive compames developmg products
of therr own outs1de these Govermnent aet1v1t1es Would yon agree w1th tlus
.8t ent?, !

-Government expense.
large corporations vie to obtain these research and development contracts
) Now I can only congider this, problem in the hght of my own “experience. I
) have never had a smgle case Where ‘the patent provisiop of the Atomic HEnergy
At 1nﬂuenced a company, not to. undertake Government. R. & D, work. In
“faet, many. of the very same companies Who operate under the Department ‘of
Defense patent provisions, whlch are far more liberal, to them than the AEC
rules not only acespt research and ,evelopment work under the Atomic Energ:pr
, Comnns‘swn patent rulés, but even uggé s to ‘give. them more such WOI‘k :
Senaton ToNG: Do 'you have any 1eatlon that the .companies charge you
‘micte to do Tesearch and developmen if they are “not perm1tted to keep pro-
prietary or commercial patent rights?’ T
Ad . o, sir;, I know of n

"eostp pe & s ‘and 't : ‘
) ernment "Nor do I rgiee with the ment’ freqnently made that. unless ‘thére
) 13 such a ‘patetit, prowsmn, thelr employeea will ‘not work assuluously I have
- never seen anything of the sort, A man who has an idea in his m1nd if he
-8 worth his salt, will want to’ get it out; “He will ﬁght all obstacles to get it
s out it realty makes ‘ho difference to. the smentlst or. engmeer one vvay or another
because the company gets to own the patent righty anyway. e
Now, the companies apparently take a different stand toward the G ¥
'than they do to'their own employees Therr own e‘mpl ees must aign an agree-
_ment providing that the COMPany . takes title, to ‘the Tatents they develop _AD-
parently, the companies desire better tréatment from the U. S Go ern han
_they accord the‘r,own emplovees..,., .. ""
- T 1,1;1ng to a young man who worked for n ofl.. company
“‘about; ‘it§ research program, . He told me that when he went to work for the
“ eompany, he was’ required to Sign a ‘contract that said ‘that anythlng he de-
veloped, would be turned over to the ecompany. . Now. he said that he aidn't
¢ ¢ ct, ‘but he felt that if he was, going ‘to take the job,
v ad every rlght to. ask him to s1gn it. And yet his attitude was
'that 1f the company, in turn, Was going to work for the U.S. Government on
a prOJect to be wholly paid for by the Government, it was no more immoral for
‘the company to be asked to let the Government keep the, patent rights than it
wag for him tQ e asked to let the company keep the patent rlghts if he went to

Work for that ik

ment from the Government as they °1ve to the1r own emp ) ¢
_Bntam as you. Lnow, there is a ‘different system. There the patent rlghts for
worl financed by the Government belong entirely fo the Government the Goy-
_ernnient hcensea industry and even shares in the royaltles 1ndnatrv eeelves
from non-Government appllcations In Russia, the Government of course, owns
all patents. So. here we have three dlfferent patent systems workmg side by
‘side. I know of no evidence indicating that the’ British or the Rissians are

z held back, hecanae they have not copied our patent system One of the
dgons the Rusgiang have been ahle to make rapld progress is because they
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They probably Iead theé

world™ in; the thoroug
information;’ I belié
that unless we g‘rv‘é‘

pa1d for tlle WOrK; Our’é

8 is little to the argument.
1‘1g11ts to patents whex‘e the Government has
gtem Wouh{ be huri: :{f doubt that very much 5

a_satellite into outer space or do thmgs present fuels will not do TIET were
able to achleve “Rrst _to obtam a ps. fit on 'it, that patent would be of
enormons value in futute ‘ye Now, on’ the’ other hand if my competltors
were working on gomething Slmllar to that it geems. to e that there would he
an incentive on’ my part, lobKing aftel my ‘poéketliodk and stockbolders, to tell
my engmeels “Fellows, don’t tell’ anyone about thls thmg Iold onto it until
we dre able to gét & pateiit on it.” Does it ‘oecur to. you that that logie might
from time to_ time’ operate ¢n work under Government R. & D. contacis?

“ Admiiral RICKOVEE. Yes, it could, eéxcept in'the casé of AEC and NASA work, :
in these ﬁelds the'law places ownershlp of patents inigidlly in the TU.8, Govern-. )
nient. Thiz gives the (xovernment ‘the opportumty to make. them avaﬂable to
everyone. In my ppinion, this is a ‘good. systefn betanse it Makes new informa-
tion: &vallable quickly." Oth &, there iy the possibility of w1thhold1ng infor~
mation: * Al of ‘our’ industry eneﬁts greatly from freé uge of Government pat-f
ents. As you have stated, it is essential in the 1ace h i¢' Russian \ )
"do'not handleap ourselves' by ¢ _elaymg the: e
Russmns havéno sieh’ hanchcap .

"THe'objeet of the' Ditedt eystem w X
Take the thedieal proféssiod, ‘for’ example ’As Taras I
fession rarely patents anything, Ne

. devéloped by ‘doetors'and’ medical = “Hre fredta” :
This‘is' &' noble #ititude by’a ‘Hoble px‘ofe§51on, and T-Have' ’ﬁever*

e mlsery that: eah result Tom’ undue sec
first practieal obstetrie’ fbrceps It Was® mvented v
berlen, an Enghsh o‘bstetn . It [ Was kept by the‘Ghamberlens ag
secret for nearly a centur i i ‘i) out it; 'So‘

pain that eould have been avo1 ed had th' kriowl :
_order t0 reta ‘monoepoly ; they
»’I‘ s”illustrates in-d

o

thing of ths.t gort, - v s
Senator LONG As a matter of fec

vantageous for burianity?
- Admiral RIcROVER. Yeg, sir. "Ag )
and éthical profession. ‘Nearly every doctor iy Jedicaten £6° iIproYin;
and happiness of all humanity. I believe wé could well:adopt that same p
in many other fields. We would do Well to have our sc1entlsts our, en
" our 1ndustr1a1 leaders*our Gov i e i ifst
out doctors.: ; [+

industry to obtaxn patents when they use théir own miohey." Fve the atomie’
-energy field or in:the-space field, if-you spend- your'o 011 ‘tike 'tifle -
to the patent;iexcept:for 'weapong: ‘Lagt’ yéar mor tha hailf ‘the paten appl;-’“-
_cations -in:the atomie: energy figld: were ‘fled by ipiivaty iNdustry. We should
urge industry:to spend: mord iof théit ‘own! money for: 1eSe’arc"h and developm 2
in-which case the patents W ll-helong to- hem a'n&' th ¥ will’ build - upia’ I sxtmui
" - of their.own:- o : : i
It may 1nterest you to know;that 90 pereent ‘0 ﬁatents for peaeeful applica-”
tions in:the atomic:enerey field are developed by 10:te 11 of the"ARC Contractors.
There have been only threé cases where contractors Liave objected to the ABCG
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patent provrsmns These objections were based ‘on’the fact that the language'
of thé contract was too all-inclugive; that the language took in more than was
required for the actual perforimance of the contract. These three cases were not
important ones,. The AEC 1 understand intends to recommend changing the
language. :

No one has suggested ‘in’ any instance I know of that 1ndustry can't have pat-
ents. We must sharpen the problem and point out that the real issue is whether
patents, the development of which is paid for by the Government, belong to the
people or belong to industry. That is the'real issue. We are not d1scussmg the .
patent system per Se. :

Puithermore; thére is here mvolved a ‘matter of broad natronal ‘policy. At
present, ‘instead of Congress examining the patent sitnation, we are permitting
each ‘agency to decide for itself. I do not believe Congress should abdicate its
constitutional rights and duties and permit any individnal agency in the ekecu-
tive brarch to sét up ity own rules which by perpetuation over. a pericd of
many years finally assume the force of law and then are used as precedents.
The tendency of Government agencies is to let things continue as they are. It
is easier for theém this vvay, they don’t hiave to think or to hurt anyone's”
feelings. It is ‘also easier’to hive a simple rille such ag the Depariment of
Defense has, rather than to Judge items on & cage basis, - I believe the applica”
tion of our patent law should be considered as a general policy mattér for the
entire Federsl Government; and that- Congress should not permit each. agency
to set up its own' rules, - ’I‘ha.t in ef.Eect is like, havlng several different Federal
laws to cover the saine subject. | i . ;

“1 believe it iy in dccordance with the i ‘of the patent law that the Gov- )
eiment should own patents resulting from work it has financed. In other
words, the Atomic Energy Commission and the Natiohal Aeronautics and Space
Administration patent Tuley are-in consonance with the law, and not 0therw1se,
as aome. would suggest. Ny

' Senator Long,, Now, 1sn’t 1t also’ true that a great amount of basrc researeh,
and development is not patentable at all unt11 it has been develoIJed mto a practl-
cal application?. T Taiies .

-Admital Rlonovm Ye 5, Sir, Z And that 15 why we . have so many compemes
come. to the Government, urgmg ‘they be. given Government funds to do researeh:
and devélopment WOl'k this will glve them- a better competrtrve posture 1n__
industry. .. .

‘Almost every area in ind stryils now eubsidrzed by the Government a.nd since .
they have become accustomed.to subsidization, they naturally desire patent
rights also because this- further helps to subsidize-them. : .- :

_I believe that patents. should generally belong to the. Government where Gov-
ernment money i§ used to,develop.them: .In special cases where s great deal
of prior work has been done b:v 4. company,.an exception could -be made.: An.
exception could also be made in the casge of small-husiness if this iz considered
necessary by Congress to preserve our free enterprrse system; But; aside from:
these exceptions, where the Government pays for the work the patent should,
belong to the Government. .

Senator Lone "Now, Adrmral chkover Where you have several contractors'
Worklng on similar ;problems for the. Governrnent each :one of whom has more .
than a hundred scientists and engineers workmg in their; employ,; isn’t it -to

- the: advantage:of the. Government . that every time one group or one team: of
scientists -and ‘engineers digcovers somefbhing . new - that:is wseful,-it should be.
immediately.-made avallable to all the others 50 that they can start Workmg

“forward? .. ... o

L Admiral RICKOVEE Yes, eir' I deﬁnrtely believe 1t should Thls of course,-~
{8 the intent of Congress in appropriating Government funds—that -tliey: be-
spent - eficiently . and -effectively. . Such interchange of : 1nformatlon will: add
to- the .efficient .and: effective way of spending: Government: motiey. : Isn’tithis’
-exactly what our. industrial- corporations do? Do they not: 1mmed1ate1y make
available. to-all .of -their divisions what each division invents or learmg? ' -

;Senator Lowe. Well, would -there not-be -an-incentive if s contractor -could”
see the possibility- of large profits for himself by holding baclk on ‘this informa:
tion until.he.can patent it? :If hundreds: of milliotia or bilHons of dollary’ are
involved, wouldn't there be some incentive to hoard and to conceal ‘what he ;

- knows, until he is in: a position ‘to. protect-himself -with patent rights? :

Admiral Ricxover.: Yes, it might be;;:and-T believé' there:have been cages:
these are a:matter. of- record--=where- organizations have héld inventions back®
in order to protect their fature eompet1tive position.

i
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Senator Lone I beheve one of the Wwitnesses of the’ Defense Department one
in- charge of- ‘patent: matters; who had been with industry as a patenti lawyer,
mentioned that some concerns find it advantageous when they have something -
very good, not to patent it, but to hold on to it, feeling that when they patent
it, it becomes available and other people then start finding out how to achieve
the same thing by a method which would get around that patent: )

Admiral Ricxover. I believe we should reevaluate our pateiit policies in the
light of the present situation—where we are faced ‘with an implacable foe who

* uses every means to sachieve decisive military strength as fast as possible It is
nnportant in this critical stage in’ our history to’ reconsider the patent policies
and’ procednres‘ from the sta.ndpomt of ‘'whether théy are aiding or impeding our
national progress. Today, there i8 no essential dﬂerenee hetween m111tary and
civilian technology. %o anything that holds up one, ‘also hurts the other,  As
I said previoisly, the patent problem that facés us today was not envisioned
by the founders. They lived in a ‘preindostrial society——a society where a
patent regulted from the éfforts of an individual, not of 'a large organization.

Senator Loxe, Do you hdve any idéa or any judgment 25°to what you believe
the people at the working level, the actual sclentists and engineers, who are
doing the techniczl and developing work, thinlk about this matter and this issue?

(Admiral RicEovER, . The men workmg on a Government prOJect gurety kmow it -
is the Government thatis actually paying thelr salary, Thave never found a lack
of ‘desire to do gooa work, just’ becaiige it was being done in a Government
laboratory instesd of a private laboratory, or beécause the work wag being paid
for by the Government When' & company hrres a man, they pay h1m for all hls‘
talents, 1ncluding hig ability to inyent, . o )

Mind you, sir; we must stick to the pomt we are ‘Tot ) now dlse sing b1
system we are only discussing whether the Government shoul

) patents for which it pays. To the individual scientist or engme
invention or contributes to it, there is no financial different y
pany gets the patent rights; not he, If be is s good') i 3=
tion or otherwise makes. Inmself of greater value, he W111 be promoted and’ his
pay.incregged whether the compahy is payrng hlS salary dlrectly, or the Govern-'_

ment, mdrrectly. Lt : N

- Government' hired a contractor o develop somethmg for the Government,’ the_'
contractor, serentlsts, and engmeers are actnally Workmg for the Government

either case, and get the same treatment. TR
Senator Lowe. In other words, if I were a scientist worklng elther for the EC
or a contractor of the A¥Q, T would be smart enough to kKnow that I am actually
working to develop atomie energy. for the U.8. Government. .
Admiral RIcKOVER. Yes, sir. There iy an’ -analogy between ttus srtuatlon and :
the one that obtaing in educatmn—one of my favorite subjects, 85 you know. The |
National Bducation, Assomatlon, a gelf-admitted Iobbylng orgamzatmn assumes’
to-speak for.the. teachers The NEA is. constantly say¥ing what they suppose the .
teachers to be thinking, The teachers rarely speak for themselves However, 1
receive many letters from, feachers, W,hO syt “Please don't guoté me; T thor-
oughly. dxsagree with'the NEA, but I am afraid-to tal ? In'the ¢ase of patents,
everybody is talking for the’ sc1entrsts and engineers except they themselves.
The patent lawyers are always telling us what the sclentists and engineers think.

. Now, I happen to deal directly with many scientists and engineers;. T have not
hédrd them express the. thoughts on; patents.as espoused by the patent lawyers. .
.Senator Loxd, Would you care to elaborate further on what you ‘do: deteet the
_-attitude of scientists and engineers'to be? .

Admiral Rrogoves. The. scientists. and. engmeers" Why, I don’t beheve theyr
have ever given ‘this matter sermus thought 1t thikes. no difference to them
anyway. AS citizens,’ they probably would prefer that the patents belong to the
Government. . . Lo T e oo

. Henator LoNe. Well. as. far ag. they are concerned, they. are. smart enough to”
reahze whether they are working for a contractor or for a. Government ageney
directly that they are working for. the Government.

Admiral RIoxover, Yeg, sir. | This is similar to the questlon T am asked about
our nuelear submannes—whether we have a ‘morale problem with the sailors

_ because they are submerged for such long periods. I answer that we don’t; since
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there are no.psychiatristy aboard these submarines, the sajlors haven’t.found out
that there is” problem 80, there isn’t any. Possrbly, if.fhere werén't o many
patent lawyels, we Wwolldi’t have so much of a pateut Y blein, ‘either. : :
- Benator Lone, Admiral Rlckover, ‘have you g1ven any thouaht to. the problem“
involved in some of these contracts where it is provlded that the"Governthent,’
in letting a confract to devélop. someé item, will accord thé Governithent a 10yalty— ’
free license to uge this item for the G0ve1nment but that in no event will the”’
. Government; be permltted to use this development io, prov1de serv1c 'to the gen-
eral publie?.
Admiral RICKOVER That ‘of comse 1s the system used by the Department of
Defenge, but not by thé Atonnc Dnergy Comnnssmn Now, 1ndustry, for exam-
ple, gets a great deal of benefit from the Government-ovvned AEC patents be-
cause they are rapldly made available to everyoneé, Many new dévelopments in
the atomic energy. field are expedlted because industry 13 able’ qmckly to learn
everything that has been developed and to build 6n that. ‘This is 4 good way to
geb things. done fast. - Tt ‘eoild even. be that in this - revolutionary and rapidly
spiraling scientific and indusirial age this is a.fastér way to dévelop our country
industrially than is poss1b1e under the present patent’ system with ity restric-
tions. Perhaps our, patent laws should. be mvestlgated to See 1f they serve the
intended purpose’ well - A '
_Bendtor LoNe, It hds come o my 2 certam contraet—I .
beheve this was the usual, case, but an exceptlo “concerning the development of
weather eontrol systems, ian_ attempt to, develop weatlier control, one contraetor‘:'
was ablé to obtam a contract with a provxsmn that anythmg developed under:
this contract could not be used to provide general services to thé publ' o i we©
are ever able to develop some. system to control Wwehther, ¢an you' see I
thst the Government would have for weather (:Ont except to provxde eneral )
services to the. puhhc? ' . . : )
Admiral RickoviE. I deﬁmtely belleve we
weather control t0 a. eontractor . '
Senator: LoNe. Well the Governme workmg on. weather eontr methods, :
Admiral Rickover. Assume ihat we eventually‘ find’ a'eystem whereby :
clouds might make the rain fall it the area where we want it’ and/ {
from. falling. somewhere, else,  Would .ig not be rather, extreme fo‘r
provision in those contrae 1e ice i [
develop could not be used for their benefit? o - '
Admiral RickovER.. Saech a provision T, consider wrong, sir, because it ig tanta- ¢
mount t6 the taxpiyer underwrltmg somebody to get'a patent’ whmh stops the
taxpayer hlmself from using his own resources. Sueh 2 s1tuat10n shduld not be
permitted to oecur. It may have been an ov ot (
mention. . . : o n
Senstor Lowe: HOW can pubhc pohcy perm ¥ ‘such. pr ,ate patent‘? Now
Admiral R1ckover, your ach1evements in developing the atomic submarine gre
rather well known. Xave you found that the inability to'decord prwate ‘patent-
rights to 1nd1v1dua1 contractors has 1mpeded the development of the atomlc sub-
marine? ]
Admiral RICKOVER Gategoncally, T say “No * It i the’ same as the case' of’
the psychlatrlsts in submannes Havmg never heard ahout tlus 31tuat1on, I d1 n t )
know there wasa problem., =
Senator LoNe. Where you_ have a. large number of eontrictors workmg on par—
allel projects, _Wolﬂd you personally feel that, pl‘OgrESS would be 1mpeded ‘if each’
one had the right to talce out patent nghte and ave pwperty nghts in. the seerets‘f
they developed? U
Admiral RICKOVER, Yes, gir;
in the Atomie L‘nergy Commlsm 1, all'of th
‘Senator Lowa. And ¥ou have no dlﬁieult.v in
he develops as fast as he findg it? | o
Admirsgl RICKOVER T-didn’t, know untll this T ning there wag any d.
Senator LoNg. Do you have any knowledge of problems that exlst i any o
field outeide of youl own, where private contractors do ndt’'have fhe
keep patents? '
Admiral Rrcrover, T’ have heard there are cases in other ﬁelds but t ‘the hest )
of my knowleédge, when one attempts to substantlate these edsés, they Sedm to,_
evaporate, In fact our problem in thé atomic elergy field is we have too mény "
contractors who want to do Work under our pa ent cond1t1ons, and not the other
Way around o . :

ld not, turn over any element of‘:f

‘T bélieve there wwould be. With the systém in- use_'
nformatmn ig Shared G
a'dmg anyone to share‘what i
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Senator Lowg. 1E{o, as far as you are concerned, you have no: knowledge of- a_ny
dlﬂiculty i persuadlng ‘contractors to do the work for FOu. . Ty

Admiral! Ricrover. No, sir. I have difficulty ke ‘ing contr tors
are:trying to: persuade mig:to’ give theii more’ wor Lt e
.; enator. LoNa. . Do.you. have-any questiors; Ben?: i i e :
. GORDON. Senator. Lhave a question; but I, thmk that you eovered 1t already :
But thla perhaps, looks at 1t in a nore “general way and I.wonder if I could:
adk it We have ‘réecéived c0mp1aints ‘that ‘the pohcy of giving away patent
monopolies to contractors has a tendency of hampering the dissemination of new
scientific and; technical knowledge, .at-1éast ‘until it can be'patented or exploited.
What do you:thmk of this?, Does the AEQ policy prevent this kind of a situation,

: iral RGVEE. There ig a definite pomlbﬂity that:such a policy can hamper.
dissémingtion of scientific and’ €ngineering informiation. The present ARC and

NASA pohmes tend’ to:encoursdge Tapid dlssemmatlon ‘of information. This is of
 great-helpdn developmg a new techinology.:: Mifid you, we-are talking about new'

techinology which .it*ig incumbent' on:us to: develop as rapidly as possible from 4
_national standpomt We are not d1scussmg the patent gituation per se.. You and’

T dre not now talkmg ‘about domg away With our patent system We are merely,

discnssing whether ‘the’ Goverrment ‘owns the Datents. it has pard for We Aare

only: talking -about ‘& ;particular aspéct of- the patent problent,: :

-Benator Lona. Do you have knowledge of:any companies:who: take the attitude’

that they, 4re not: interested in domg Work for the Government unless they can

keep private’ pa.tent nghts" Sl .
Admn-al chxown I personally have never heard of any, §11‘

There may be

with.-me. that -way: I’d o H elsewhere Wlthout ‘A moment’s delay,; - If wa have'to

: depend on any one company in the United States to do Government work we:
are in a pretty bad way. ‘We had better see.to. it, without delay, there is'#n-
-other “This igtue we' al"é dmcu*ssmg dlsi '_touches on the problem of natlonal
1nterest (Versts gioip iftdrest: f belleve'too J)Imch of’ group 1nterest obtams in
the United States.  At.this critical time'in 'our nationa} 1ife we ghotld notpermit
any; group. interest to. predeminate !over. the national interest.. Because if out’
cotntry 1s not strong, neither will. any: of the - Broups m our country be strong.
'.[‘hey a11 denve thelr streng'th from our N Y

) urents a.dva,nced by those
_ 8 give-away. o Government-ﬁnanced inventions are
remarks recently made by a vice pres1dent in charge of research of
the Minnesota Mining & Manufacturing Co. He said that we are
presently i ina technologlcal race with Russm in which we are lagging
behin pa.ce and atomlo energy. . To quote hlmf

st ‘a:o thede-are- thé‘only two ‘arteas thtis'
e;w‘th‘the normal funct10mng~
¢

Erergy s ptl [

that’ comnniittes for several,years. I belleve the Unlted States leads
all’ othe toniic enérgy, and that.this leadershlp is due in large
me#shre to his wisdom. ould it be appropriate, Mr, Chairman, for
‘me to request youto ask the Senator if he cares to make any comment ?
I:E the vice 'pres1d £ Minnesota: Mmmg & Manufacturing is right
in hig clain’ that the AEC patent policy. is responsible.for our being
allegedly’ hehmd Russia in the atomie energy field, then:T. think Sena-
tor Anderson is largely respon51b1e for 1osmg our: dominant
pocqtlon.

74945—61——3
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- Senator MoCLELLAN. Senator “Amiderson, do’ y0u wish to comment?_

Senator ANDERSON. Yes.:

- 1 do-want to say’ to you, Mr,. Chalrman that I was glad to come:
here because I think Admiral Rickover:has made a tremendons ‘contri-
bution to this country, and ‘no'small part of what he has accomplished
has been dueto the patent situation that this man complame about.

~ Would I be permitted £ or 8 minutes? . . .

Senator McCimrraw, Certainly,: Senator. Go rlght a,head

Senator Axpurson. When the first work was done at” Arco’ under
Admiral Rickover’s diréction looking toward the development of a
good reactor, when it ‘was developed sufficiently far enough Admiral
Rickover told the Joint Committee: that: he.could.build an:atomic:
submarine. He:was, of course, criticized by some of his associates in
the Navy.: Nobody would be foolish ‘énough to try to trust the Jives
of seamen in ar atomic submarine. But he came to the Joint Com-.
niittée and kept pleading his case, and.under the-then leadership of
Brien McMahon, Senator Hmkenlooper and others; M., Cole andL?M ..
Holifield and Mr.:Van Zandt, they believed him, and T went. along_‘
with them because they had. h&d great experience in this field.-

e showed - us a.model one day that-didn’t look as if it was: poss1b1e,‘
but it was possﬂole And a nuclear—propelled subma,rlne ‘was con-

- That ig’ ‘thie only ﬁeld up :'ft ,date in wh h-we know we are: ah .
6f the Russians. “We do know that in the field of nuclear-propelled:
submarines we are substantially-ahead of them. ‘We would havestayed:
there, I think, if we hadn’t made an exchange: ith’the British-
in éxchange foricertaiii information the o -

The Joint Committee unaninionsly. asked the people i in charge not
to make the transfer of plans to the-British because we were afraid
that their security was not as good as ours.and might fall in the hands
of the Russians. That, 1 assuthie, has; happened because: there has been.
a'theft of plans, and. people know that the only persons mterested in,
Qfeqhnw them might be the Russians.. . - , . :

Bt e were ahead and far aheadin that ﬁeld S T o

“Now there was & byproduct to that"that ought to be of mterest;
‘ to ‘American industry. The submarine that Admiral Rickover built,
worked. Not only does it ‘work but the subsequent models liké the
Skipjack work and work fantastically'bétter; IT'think Senator Pastore
would-tell you, than the origihal Nawsilus. ;l‘he Nautilus was a little.
clumsy. compared to these aftack subrarines that they have which
just operate like a sports car. It is the difference- between dmvmg as
truck and a sports:ear with thi o submarines. . et

“But, as a result of tliat, the’ Aerican people, Who were mterested.
in development of utlhtles became attracted.: In the eastern part of
the country, under the Jeadership of Mi. Webster the Yankee plant
has been constriucted. The admiral can tell you more than I can tell
you about the desion, but I believe it is safe to say that it follows
exactly the design of the Shlpplngport cotistruction. .

Admiral RI(‘KOVER The reactors that industry Tas bullt and is
building to a great extent are based on the technology which was de-
Veloped by my project and other :Govelnment pm]ects, PI’OJeCtS tbat_‘
were paid for by the Govemment,‘; g 5 AT

“Senator ANpersoN. Yes, v T oo
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We went a.long anid built the Shlppmgport plant, whmh is Very ex-

pensive. It costs lots of money to maintain because it is doing the

research work for the private companies, and when they built a plant

as Mr. Webster did, T don’t beheve we cha,rged them anythmg for the

patent rights. - 7 _ ‘ o
- Admiral Ricikover. 'No, sir.’ R L
Senator Axperson. It is open to the pubhc

*.- Furthermore, when Willis' Gale of Commonwealth EdlSOIl in Ohl-- :
' oego got; ready to build a plant, he debited a long time and talked to’

me on the telephone and said, 4T don’t think T ought to do it, but T
am tempted to.” ‘And T helped tempt him a8 httle bit, and. they buﬂt‘
a very fine planit in Chicago, the Dresden plant. : :

‘The' technology of the resden ‘plant 1s & direct successor of the
technology of the first reactors at Arco, the Nawsiis plant, the Ship:
pingport plant and:the great line that has followed along in these
other plants, and T'think no small part of ‘our extiemely good sné-:
cess in certain types of ventures is due ‘tothe fact that we have had
this policy of the Government owning wha it pa1d to develop and:
ma,kmg it available fully toevery manufacturer. . " '

Sena,tor Pastore knows better than anybody.” We' had 1 long dis~

© cussion with the Italians, ‘the French, the Belglans and others abgut’
_ entering an organization such-ag EURATOM EURATOM was go-

ing to build ‘some’ powerplants, ‘afid we wére: ca,lled ‘Upon to make’

some guarantees-as to the life of certzun cores. ' The thing looked ag
if it was going to'cost & great deal of moiisy to the TUhited’ States hut
it won’t-because, by the fime they get ready to build, there will: ha.ve_
been ' enough Work done at Shippingport by ‘the: expendlture of Gov-
ernment money so that. the prwate conipanies who were: going to/test
these cores, either: General Electric, Westinghouse or: Alhs~Chalmers

~ whoever may build them, will know what to:do:"

~And I.just want to'say Iwas somewhat, I hope, helpful m seemg tof
it that there was ‘written into:the. Space’ Actithe same: penefal-gnar-:
antee that we had:in the Atomic Energy Act, namely, that ‘when the-
Government spends billions of dollars outof its Treasury, the patents’
belong to-all of the people.of the cointry; fréely to be used by dny-

“body without. any royalties pald to anybody, and that I thlnk ha,si

worked very well indeed. . -

T don’t know where this man: from th1s company got the theorv that
these programs were in.such bad shape.  'Fhe British are.trimming:
down their plan:substantially because they have had: soms difficulties
and they found the power reactors aren’t as cheap as they thought
they were going to-be. ' We even have:information that the Russians
have soméwhat charged their:power réactor program; that they are
attracted a.-Httle bit to the use of the midstream which We have folnd’
adva.ntaoeous, -and I _know that. there has been a substantml ehancre;
i their programs and the British programs.-, :

T think the British will eventually go to the ga.s cooled type of Fe--
actor that will work very.well, but so.are we...:

All of these have their ancestry ‘back:in: the Work the Governmenti
d1d and I didn’t know: that, Admiral Rickover was going'to turn-to-
e as the culprit, but. L.am glad to be the :culprit: because we in the’
Joint Cé)mmmtee on: Atomm Energy feltthat-a fine. ]ob has been done
in-this field TN D e e
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I know that the Space Committes. had to-take it on faith, but I be-
Iieve before they get through the Space Commiittee will recognize it
" Senator Lonvg. May T just ask a question at this point.. . Would: the
* experiences of the Manhattan project tend to support your argument,
or support the argument of the gentleman. from ﬁ nesota Mining &

. Manufacturing Co. it s e L ot
- Admiral Rickever. I think it-is not-only the Manhattan project,
but, what.we have done since and what we are doingmow. . I think 1t is
all Government research, If it-is looked after and. followed through.
properly, it would support.the argument that when the Government
spends billions of dollars belonging to all the people of the country for
research the results should be-made available to all U.S. industry, re-
search companies, iniversities, and individnals. . oowo 00
The reason: I mentioned the statement of this industry official is to

show the absurd.extremes to which some people are; going to defend
their right to our patents paid. for by the taxpayers.- It 1s-generally
recognized. that the United: States is the leéader in: the atomic energy
field. " But this man, who.apparently knows nothing ‘about. the. whole;
matter,makes public statements claiming that we-are behind in;atomie
energy and in space because ofithe patent lawy, i1~ 0 o T

_.Senator: Loxae: T wonder:if he isione. of these Department of De-:
fense contractors who. has some connection with.this outer space deal:
It is.only on military contracts which do: have-these private patent:
rights.that:we have,.so far, suffered ourgreatest scientiE_c, defeats. . %

- Admiral Rioxoveg. : Yes, sir.; He doesn’t know too much-about what.
he-. 1§ talking :about inthe space: pregram, either. - You can't:blame’

. onr :position.in; space today-on patents-or any.other single:cause or:

- person,:;/There are many. deeper réasons§’ that. underlie -our present:
position in space. Certainly if we had started: i space gt the same
time that we:started in atomic:energy andif we had had the vigorous
leadership.of-such men as Brien-McMahon and Sénator Anderson and
others, we wouldilt:be in thig fix.] We:.weére. years behind: inspace:
seience. and: technology.activities wherh the-National Aeronautics and’
Space-Act .of 1958 was-enacted.: Firthermore, we: have tended to'
underestimate, and we:lack: the ability to evaluate, the past and pres:
ent potential of our competitor in the space race. -Thereis also the fact’
that: American industry ds:geared to-mass production-and.is not-used
to-producing custom:imadé’items: where far greater "Ip‘récisibn ‘andide-'
curacy:isihecessary—ras:in the missile and atomic-fields, - «: w0 o~
+It:is 41l too easy-to look ateverything in terms of one’s gwn péartici::
lar:interest. : Argumelits: blaming Government patent policy for real
or:alleged: delays in-atomic energy and space developments have no
basis:in: fact; but they are ‘constantly reiterated 'in speeches made by
advocates:of patent giveaways. “Perhaps I took unfair advantage of
Senator Anderson by springing this on him here but I'did want to
nail ‘"down, this ridiculous ‘accusation by ‘this official ‘of Mininesota
Mining right here and now: * It; is typical of many things that are be-
ing:said against ARC and NASA patent policy..  This committee
doesmot often get a chance to get an instant refutation such as the one
just given by  Senator Anderson. T appreciate this very much, sir. !
- Senator AnpursoN, 'Well, T would like to add just one tore thing,

_Senator McClellan. ' . AR




 NATIONAL ‘PATENT POTICY 17

“Whaltever has’ happened in space, all. ‘fthat We mey,have de-
veloped took place a number. of year We ‘have been making
great strides in the last couple of years.’ And it ‘those last 2 years it
is'the only time that this prohibition of patents has been'in the law.
Previously space development was.entirely in the general field of the
Defense Kstablishment where they had no 'statutory rule whatever
on, patents, and that is how badly off this man—I didn’t catch who it
Was; you said anesota, Mining—is because it has only heen in’ the
Tast 2 years, only since we wrote thie space bill that the. pa,tent pro-
vision has applied to space activities of NASA as T recall it. And
during. thoss 2 years I think we hive made extremely fine progress
and have some possibility of catching up with, our adversaries g little
b1t in that field. It is going to take time.’ We have. a long way to

' But if ever thers was proof of the patent situation, that ought to
be 1t - And on atomic energy, as I say, In: the field where they turned
atomic energy loose, we developed faster. than other parts of the world
and we realize now how much fagter. st e e

. Senator MeCiptraN. Thank you. . ' :

I wanted to let the record show. that mmedlately precedmg; Sena.tor
. Anderson’s comments, Senator Wiley, a member of the committes,
and Senator Engle had come in.the room, and the remarks I made at
the opening, in my opening statement, welcoming. members of..the
- Senaterwho are not members of the. commlttee, apply toithem and all
others who may.comein., We' appremate havmo- you s e

Al right, now, Admiral. .. :

Senator WILEY -Mr, Chaarman, ma,y T a,pologlze for bemg late ut
l:he kind of schedule that we have got now almost.drives a fellow.into

“some kind. of a condition. .Xour . dliferent subcommlttees a:nd ome
- Senate, and now your committee here. . ; :

- The pomt T want to.iget at:-what. were you discussmg when I CaTHe
ln? The practicality of giving to the Governmentithe:patents;-ex-
¢lusive patents where.the ideas évolved. asa result of Government ex-
‘ pendlture of: funds? .i Is'that the thing you:.were talking:about? -

-:Adrhiral-Ricrovur. I had-started to, Senator Wiley.:; I'have not.

' yet discusged it. - I believe the major Suh]ect of: dlscusswn this after-
tioon-is what patent'rights the:Government: should thave in'research
and ' development for which it pa.ys Rk had not gone 1nt0 that yet
I'wasabout tostart; sir;

Senator WiLey. Well did it rela,te 10 all pmtents or patents tha.t you
mlorht say were necéssary in governmenta,l defense?

Admlrel Ricrover, No,sir, It relates t6-all petents beceuse today
you cannot, make a distinetion between inventions:of purely military
value-and’ 1nvent10ns that have other uges::” Virtually: all inventions
have repercussionsbeyond ‘their own narrow field: - That is the essén-
tial difference in-the patent situation’ today as a,ga.mst what-it was
50 or-a hundred years-ago, and especlelly a" it Wa,s when the ﬁrst
patent law wag enacted by Congress A E70;

‘For example; take Eh Whitney’s cotton gin, Tha,t Wag @ s1mple

" device that could stand on its own.  You eould identify it eagily; it
had very little relation’to -anything else. " That was’ generally this
nature: of patented’ ‘inventions untik about 1870 or 1880, " But ‘you
Gannot ‘patent anything in: any field anywhere’ today that doesn’t have
an 1mmed13fce -and ditect effect o everything elsewedo,” :
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+The arguments. of the patent lawyers disregard this scientific and
technological fact.” In seeking to prevent extension of the patent
policy of ‘the Atomic Energy Commission Act to other agencies, a
favorite argiiment of theirs 1s that atomic energy is such a narrow and
specialized field that oné might corceivably justify special patent
rules for the AKEC but this would not apply to other fields in which
agencies make research contracts—notably NASA and the Defense
Department.  This is a falldcious argument. The impact on other
areas of inventions made In the atomic energy field today is very
broad. For example, nuclear reactors are used to generate electrical
power, propel submarines and surface ships, create medical and in-
dustrial isotopes, explosives. And I believe this Is true of virtnally
all inventions mdde under Government regearch contracts, whether
they be ih space or in public health or in agriculture. This is why,
in my opinion, the whole patent situation should be considered anesv.

T also feel that this subject you are now considering may have a
greater effect on the ultimate strength, welfare, and safety of our
country than many of the other matters to-which Congressis devoting
considerable time. This is so because the patént problem is a basic
issue. If you don’t settle it, if you'don’t provide for better incentives
for individual inventors and for rapid outflow of new technological
information—dnd that is what the strength of any country depends
upon today--everything else falls! : e e
I would like to discuss the patent problem from two standpoints.
‘First, the specific’ oné; namely, o' we have difficulties in the Atomic
Energy Commission because we retain patents? And why ‘does the
ATRC Tollow:a different policy from- the Defense Department? I can
show- you that I am:able to obtain-equally advaritagecus terms for
the Governnient whather T contract under the Defense Department or
-under AEC; in neither case do I presently contract away the title of
the . Giovernment to inventions'mads with public funds. * I should like
to-stress this point. .o 00 L TS T
-»The other point I want to emphasize is that perhaps this is a’'good
time to.reexamine the legal and historical basis of patents: Patent
lawyers in general take the position that:the patent law as it now
gtands - is something. as constant and fundamental as an 11th. Com-
-mandment—a solémn rule handed -down by God to Moses on Sinai.
They sometimes: argue:that unless the patent law remains-exactly as
it now stands the American standard of living,.otr free way of life, .
- free enterprise, and -what have you wilt erurable. = - E

I am no patent lawyer but I have taken the trouble, since I was

-asked to come herey to more fully familiarize myself with: the subject.
Tt has been my experience that many apparently complex subjects rest
upon simple basic principles.. These can readily be understood by
laymen who will take a little time to investigate the matter. S
- Experts are.often so concerned with-complexities. that have mush-
roomed around basic principles that they lose sight of these principles,
so a layman can contribufe something. “He can contribute a mind
uncluttered with-technical details, Not infrequently problems that
expert opinion concluded were permanent and insoluble have suddenly
disappeared when circumstances have -shifted or new minds have

tackled them. - I am of the considered opinion that on this patent issue
" a body of shrewdly competent experts have been needlessly confusing
the relatively simple principles on. which the patent law rests. . .
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. Now what we have is.a controversy as to -who in law owns title to
inventions made under (Grovernment contracts. ~ Going: back to the
origin of patents, to.the purpose for which they were intended, may
“help clarify the issue.. I beg your indulgence if I speak of matters
. with which many of the Senators present. are, no.doubt, far more
AamiliarthanTam.. . - o 0 e e E .
.. Patents are a survival of so-called letters patent which used to be
issued in Targe humbers during the Middle Ages and through the age
of mercantilism. . These were open: (hence the word “patent”) royal
Jetters announcing to one and all that the possessor had been given by
‘the monarch exclusive rights to some specified office, privilege, or com-
.mercial monopoly. Originally, the purpose of letters patent granting -
.industrial or trade monopolies was promotion of a public inter-
‘est; namely, expansion of the Nation’s industry: and trade, of the na-
tional economy. . It was then believed that the best, if not the only
.way, to induce people to invest large capital sums in new industries
.or trading ventures was to guarantee them freedom from competition,
that is, a monopoly. . . - . - T T
-+ Tt is, of course, characteristic of monopolies that they allow chafg-
Jing all the traffic will bear, while under a free competitive enterprise
system - prices -are -brought. in- line-avith:reasenable .costs and profits
through the working of the marketplace. Well-known commercial
.monopolies protected by letters patent existed for necessities such as
‘the manufacture and sale of salt, vinegar, oil, starch, paper; for prod-
ucts requiring special gkill such-as printing, glassmaking, mirrormak-.
.ing, and so forth; for trading ventures such as those of the monopo-
listic East India companies. .- ... . . . BRI C
. Though commercial monopolies by letters patent were enormously
Jbeneficial to those who obtained them, it is important to keep in mind
that it was then believed these individual benefits ultimately served a
- public.interest in that they strengthened the economy of the nation.
. Intime the publi¢ interest was disregarded by monarch who granted
letters patent to éourt favorites or sold them to the highest bidder
in.order to enrich their privy purse. Tn the reign of James I, Parlia-
“.ment finally put an end to the whole system of private monopolies
and .privileges through its' Statute of Monopolies.of 1624.: One ex-
ception was reluctantly made, one type of letter patent was allowed
-to.gurvive, the patent granted to inventors,. For a limited time a mo-
.nopoly under the patent-was allowed in-order to-encourage inventors
1o invest. their. brains, time, and money in research. It was believed
that this was the best, if not the only, way toiinduce people to produce .
anventions: . .0 en el D LT e e
.. ~Though a patent monopoly is valuable to-the inventor, permitting
him to exploit his invention without fear of competition, it was then,
-:and still is, believed that these benefits to inventors ultimately serve a
public interest in that they promote economic growth through tech-
-nologieal progress. . To. further this public purpose government. tem-
porarily walls off the area_of knowledge covered by a patented in-
‘vention and keeps the public out; it allows the patentee to erect a.
barrier aéross one step in the technological ladder where he may either
levy tribute or bar the way entirely if he decides to “sit” on his inven-
tlen. T S T T i 7PA PRI
""The 1624 Statute of Monopolies contains the first formulation.of
‘éonditions required for the granting of a patent and of the limitation
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-in- time:of -the ' monopoly’ privilage Patents ‘confeér,” Our 6wn first
‘patent law of 1790 incorporated the same basic formula. So did most
~other national: patent Jaws though thers are variations in.emphasis.
“Thus French-Iaw considers ‘the inventor’s right to'a patent as a
‘natural right, German law regards the patent a8 a contract between
mventor and society, English law retains something of- its earlier
-attitude that patents, being monopolies; should be regarded with dis-
Efavorby'thelaw. R CERRT R R TIE IR AR E e =j"’;;?:’:: R ".‘?h"
‘o Industrial nations have influenced each other’s patent legislation.
‘Patents are not peculiar to the American way of life or our free com-
“petitive -enterprises system. - American patent practice differs chiefly
«in that we-are less concerned to rewapd inventive -gening thah some
-other Western industrial nations -who hiave recently been changing
_ -their Taws to return to the ‘original ‘principle of patent law of reward
“ing- individual inventors::In"our ‘Gountry the commdi’law’
ssérvant doctrine which® gives the employer a righit t¢ all inventions
-made-by his employeeshas been further stiergthened by the common
practice in industry to demand an express waiver.ofirights to inven-
tions as/a condition of employment. ~ German patent law declares such
ccontracts null and: void unless the'inveritor retaing sotne Titerest. ‘So
-have the courts:ofia - number:of other continental nations! "+ =~
7+ American paterit practice: différs; too, in that we are just aboiit the
‘only Western nation where the Governiment grants paterit monopolies
-for a-mere - fee’ and does not: put the ‘patenitee under gome cohtinuing
-obligation; eitlier:to pay an:annual: tax on his' patetit or 't work it
~within a-givén period of time——usuglly 5 yedrs——on pain’ of forfeiting
the patent. Also, we permit patents to remain in"force for a‘longer
‘period than many’ other nations=-17 years. ' The original ‘forniula set
‘downin the 1624 Monepoly ‘Statiite ‘was 14 years. "With kaowledge
mow doubling évery "9 years, it’ seemy tiniduly:long to authorize" a
.barrier:on the ladder of ‘techitology Tasting 17 years during which
‘time ‘no person may: use ‘the' ifivéntion witliout paying tribute ‘to ‘the
patenfi holder ‘ il BT I 2
-+ When defenders of the giveaway patent' policy argue that contract-
©ing firms have a:right ‘to Patent inventions niade under Governrent
-eontract they ‘demand for themselves a different status than they 'are
Cwilling to give their owh employees and subcontractors; * Mass pro-
. -duction and the wirtual disappearance of the independent invertor
‘have changed the inténded purpose of the patent law which was te
‘encourage individual invenfiveness. Patents now largely dg not go
o the inventor but to thoss ‘who ‘employ him and provide him with
necessary facilities. By depriving employed inventors of any right
“to the products of their inventive brains, industry Las precluded it-
self’ from making a valid ¢laim to'inventions paid for by (fovern-
ment funds.: Once you disregard the-claims of talént, know-how, ‘and
personal effort in favor of the claims of monetary investment i re-
search, yoil have to accept the fact that patent mghts_llo'_d.ge"ent'u"ely
in whomever pays for the research ‘that produdes inventions. There
4s no merit in arguments that somehow theére should be 'a’ different
‘law batween private and publi¢.research investment. 7. T
T éSénatorSSaltoﬁ‘stalI entered the hearing room at this point.) *
_ Senator MoCrerran, Senator, we have before us two bills. :One
just outright says that all inventions, patentable. inventions arising
out of Governmerit Tesearch ‘or contracts where the Government pays
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for the-workto be done; the titleshull be'in/the Pederal’ ‘Governihent,
=Now:there-are those Who -contend: thit there’ cught to bé modifics:
tmns sandthere dresome Who think the Govériment’ ought to get only
a: hcense t0 use, a’ royalty:free Jicense to et and not’ tltle, thaf; the
title should stay in the corporation thathiad the contract. ©
So it is on these measures and’ another bﬂl by Senator Long that we
- have been holding these hearings.:
- Now the contention is: madeﬂma,ny contentmns, among others—lf
the Government has. tltle to 1t 't doesn’t get dlstrlbutlon, 1t deesn’t get
-out:and.get applied: - A
- Another is that: the Grovernment had no: rlo'ht to take icre than
]ust a:license to. use it for itself. Tt hadno rlght to commercialize it
" or prevent-thejcompany or the individual from commercmhmﬂg it
even tothe exclusion of others.: And there are various:issues like that,
~We have differént things: ‘happening now in the Governiment.  With
the Atomic, Energy; Commisston the’ Governiient usuaily takes title
. to everythmg In the Defense. Department it:doesn’ts-at most it only
takes a license.:: And in other agencles therefa,re dlfferent pohcles and
practices, o5 b : sk
i."The, thought about 1t is. that ma.y the: G‘rovemment should ha.ve a
umform policy and that it:ught tobe fixed bylaw. -
©: Now_-that is. what: we have been studying, -and Admlral Rlckover
. here can refute, as. T understand it, the contention: that if the: Govern-
ment. ‘takes tltle you arve not going to. get contractors interested in:do-
ing your research and so. forth;rthey will say “Well, that:is:some in-
centive to us; -If you take that away from us, we: are ‘not gomcr to be
“interested.”

-Now, L. think Adm1ra1 Rlckove‘r’s experlence refutes that.. So we
Wanted to get him in and get, the benefit of his knowledge, the ‘kitowl-
edge he has gained from experience, and his own: ideas as:to-how' the
equltles :of the (Government should E}e ta,ken care. of and What should
written. in .the law gt e
CEOVER, You see I am in.a pecuha,r posmon Where I am
- responsible for contracts both for; the Atomic Energy Commission‘and

the Defense Department.at: the same time. .. So L.see both. sides of it.
X can tell you ‘E.clearly that I have not. had ‘difficulty in ‘getting
ors to_ta,k_ At;omlc Endrgy. work or, Department of Defense
‘ en though they gef no _patent rights.. T can get contractors on
Depa.rtm nt of Detfense contracts.to agree to the same terms we set in
- the Atomic Energy,Commission. . So there:is no problem, . ... .
T 'think the prot lem has been created largely by the patent 1awyers
themselves. . Lagt year, when Senator Long asked.me to testify to his
- Subcommlttee, T told him T dldn’t know there. was a problem This is
why I'wassoamazed,. ... ..

‘Now I have hear at the Spa,ce Agency has had some d1ﬂicu1ty
with one or two contra,ctors not being willing . to nndertake work on
account of the patent provision in their act, but T am sure, they will
find, many. others who: will. . X have heard. also that. in. at least one
of these instances, the cryogenic gyro. contract: with General Electric,
the reason was that agencies of the Department of Defense gave the
eontractor the ldentmal contract without even retammg a license for
the Government to manufacture and use the. inveption—an outright
gift of Treasury funds———whereas the - Space Agency 1s required by

74945—61——4
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. the patent provision: in:its:act that.even where:it: waives-title to the
patented. invention. it. must -retain: a license for the Government’s uise,
and the use by any ally of the United States underitreaty agreement.
.- Furthermore, if we. get-into. . situation where some big company
won’t undertake work for the . U.S..Government except on: its own
teris, then we are.n.a prefty badway. ... oo v v o0 oh 000

Senator Lowe. Could T ask just onequestion? ..o . .0 & o
-~ Here'is the question that you might know something about, and
you perhaps have thought about .it.:. I' am worried about this. :

Tt seems to me that if you have got three services—the Army, Navy;
and Air Force—each with a certain:amount of jealousy between thém,
and: then if each of them dets contracts, let-us say,-to: 50 contractors,
each of them working on a related aspect-or perhaps:the samg aspect
of a problem, why are the Russiang getting so much more thrust- in
their missiles?. They are up there wiath. 14 tons.:: ‘The best we have
been able to do is:5.:-They had 8 up with:Sputnik I1 4 or 5 years ago:

‘Why dre they getting so-muchtheustd 000 w00 o0 v

7. Supposs some. fellow comegiup:with an idea, checks it out, and finds
it will work. Well, it would appear to me that this fellow would bé
in-a position, if he.is goifg-to-have a'patent ot it;to:have control,
because for 17 years nobody can use that for commercial travel. "
If you cani-just push yourself up 100 miles and  make & speed:of
17,000 imiles an hour and bank your ergines on the way dowin; that
- would be the future means of:all long-distance travel.- ' Instead of
traveling at 30,000 feet, you travel 100milesup. =+ - =~ 7 L
~ Now,:1t would: seém to me:that if a fellow hag got the ides that
1t will work, in the public interest he ought to say “Tell everybody,”
and.all scientists then move forward to the next frontier of knowledge
together: But it would seem to'me if hie hag got this thing, the idea
could result-in a fantastically valuable patent.” He would say, “For
Pete’s sake, don’t let Lockheed know about this. Don’ tell a soul.
Keep it a secret until we are in g position to file’our patent applica-
tion.” -And that; it seems to me, creates & Tower of Babel in your
DOD research program hécause each fellow hag an ax to grind, has
5 personal advantage in not communicating to his neighbor. _
- “Admiral Ricxover. Senator Liong, you will notice in this morning’s
paperthat the Secretary 6f Defense hias insisted on seeing the research
reports each individual service gets, because he found out that the
Army, Navy,and Air Force were spending money and getting results
that they wouldn’t show to'éach other. “So-he now wants to check
for himself. This isthe sort of thing I am advocating. S
© <A1l of you, of course, are familiar with the internecine warfare that
goes on nside the Department of Defense. We are fighting among
ourselves right in the Pentagon with more energy than we are fight-
ing our potential enemies. ~This goes on all over the country—in
governmeit, in industry, and by patent lawyers, too. * o
‘Tt seems to' me we have two big problems: First, how to increase
incentives for employed inventors'who get no benefit whatever out of
the patént system as 1t has evolved ; second, how to improve dissemina-
tion of inventions so theré won’t be needless time-consuming and expen-
sive duplication of effort. Increased inventive activity and better dis-
semination of knowledge about inventiozs are key factors in strength-
ening the ecoriomy and henég the international stature of the Unrted
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States, 50 We cannot be mdlﬂ'erent to’ what otr ch1ef eompetltor ig
doing. The Russians are presently doing’ better than we on both
counts. I would like to mention this here,
' Someone remarked it i5 political suicide to suggest’ that the Unlted
States might léarn something from another country, particularly from
a country whose economic and political system’ we ag hor. To suggest
that there are areas where we are not superior to everyone else in the
world has come to be regarded as almost a fori of treason, But weare
presently living in a eriod of extreme danger to our own country and
to the free world. is ig not the time to worry about personal disad-
vantage that mlght result from speaklng dbout unpleasant truths. I
hope I don’t have to waste time explaining here how utterly distaste- -
ful Communist theory and practice is t6 me before I proceed to. reporf:
that nevertheless the Russians have a preétty effective system to stimu-
late and utilize the inventive genius of their people. Strangely
enough, it is a system that would not. basmally Tun counter to our own
free competitiveenterprise system. .., : : . s

First, as to rewarding individual mventlveness It ‘
tain a patent in Russia.  They have-a patent. system. - But few. people
apply for patents since there is an alternative, much simpler, and also.
more advantageous systern Whereby the md1v1due1 inventor can obtain
a-monetary reward for his invention, their system of “certificates of
authorship,”: 'Anybody with a.new idea can file for a certificate of
authorship at.no.cost to himself, . This entitles him to-a monetary re-
ward. depending largely on how. much saving. is made in.industry by
using the. certified . invention oridea.. "By, Russian standards, the
monetary reward is substantial, certainly substantial enough to stimu-
late inventiveness. Last year they had 60,000 applications; 60,000 ap-
phcatlons by individuals. - That year we had 80,000 patent apphca-
tions, 70 percent of them a,SSIgned to, corpora,tlons, not to individuals.
Tt seems to me that this shows their system is:advantageous to the indi-
dunal inventor. - Other satellite. countries, such as. Bulgarla, and.- Ru-
mama, have similar incentives direeted at the individual inventor. .

As for Russia, about-half the applications for certificates of author-
Shlp are-normally granted, 90 percent of them within a year. - Russian
law requires processing. of these certificates within.6 months, but this
they have not yet:been able to accomplish. -But they do process patents
much more quickly than we in this-country. ‘We, too, validate roughly
half the. eppllcatlons for patents;:but it tales: about 41 months to. do
so and of course it is done at the expense of the applicant. The Rus:
sians employ. about as fany persons to process certificates as we.do
in our Patent; Office-to process patent applications. Tt looks as if in-a
short time their certificates will just about equal our patents in number.

Patenting an idea benefits the country because it involves-an avail«
able . prlnn% -disclosure; the quicker a country gets the inventor to
disclose, the speedier will be the country’s-technological progress.
The Commissionér of patents says one reason for delay here is that

companies. applymg Jor patents are- often loath to have them :
_ processed T

.Senator EONG VVhy would they be loath to have the patents
proc',essed‘2 :

> Admiral. RICKOVER Iwill tell you Why




24 | NATIONAL, PATENT. POLICY
.: 1f a man has a lot of capital inyested in a particular way of doing
buginess and has. grabbed hold of an invention that would. make all
this obgolete, though it would in the end make for greater efficiency,
he might. well prefer to sit on the invention rather than utilize it,
delaying patent processing $o as'to give out as little information as
possible. There are numerous cases where there is inadequate dis-
closiire or no real disclosure at all; where s company decides that,
“now I have this héw device; I éan use this mow-how, but it is more
advantageous if 1 just keep it to myself as long as possible.” ' Now
this is a viewpoint strictly limited to consideration of what most
benefits the company itself,” Multiplied, it will keep our country from
benefiting from the inventiveness of‘our people. "And'while companies
thus are busily engaged in logking out for maximum profits, tech-
nological progress.may be artificially halted. - The information is
bottied up-for 3 to 4 years.during the period of application. There-
after, even though the information is available, 't_rl’gﬁtefmus_t be paid
to dse it, of course.’ In the meantime, the 'country that is our chief
competitor speeds technological progress by promptly disséminating
ind utilizing all usefl now ideas, . .o oo ool Z
“Weialways talk’6f patents as if all they did'wis stimulate inven:
tiveness. "’%eﬁ“t_he patent Taw as it now stands miiy permit artificial
suppression”of the fruits of native inventive genius.” This is a serious
matter 'when' you consider-that’ Russia:bends every-effort both to

_ té'their p vent by réwarding the individual inventor;
and’to niake the quickest’ and most-eotipléte use of ‘all inventions.
Owners of certificatesof anthoiship ‘i Russia, it they are-called in
- to 3,1dmthe developinent of their inventions; have all their expernises

stimiulaée their people b

laries paid. ™ Of conrse; theré are no-patent-attorngys, 7 =&
N & problém: we have'is to improve ‘dissemination - of
mforiation concerning néw idéag and inveritions.” Ote-of ‘the baste
reasons why governients'of countries'with a'frée competitive enter-
prisé systeni’are willingsto et ip and protect temporary patent mo-
nopoliesin thif in‘retirn for the grant of the monopoly a patentse must
y - disclose his'invention. It is  imnishsely important that what

. hag'already been invented be known 56 that there will'be mo-nieedless
duplication’ of effort. - Seientists and engineers must-have easy ‘and

: gfrbmpt access’ to-such: information. “Most of them work in ‘narrow
elds and canmnot:possibly be familiat with' all pertinent developments

#ffecting their:work unless positive steps are taken to 'bring theseto
their notiee:: ‘Last April ffigi‘e staﬂ"*'bfa- ‘Senate ‘Subcommitiee ‘on
Government ' Operations' found-our efforts to- coordinate and make
available information-on:regearch quite-inadequate. ’ Of course, the
job!is terrific; - There are now more than: 160,000 tasks being: per-
formed: in ‘the physical . sciences -alone; ‘in. about: 9,000 research
iJ’lSta.HationS. F I B S N ”:7‘:: Powivlnread - X i ';"-i
o The staff report, states that today :there:existermot even a complete
inventory of the: Government’s: own. research” and development pro-
ig;'mr'n-,' ‘still: less ‘of course  of' total:national research. 'On“the other
and, the Russiang have an excellent system of collecting, translating;
tabulating, and distributing technical information from all over the
world. : All'of this gées antomatically to all scientists ‘who might find
- this information helpful in their own researches. Our’ Office:of
Technical Services of the Department of Commerce petforris & simi-
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0pe' ating from 'thé very higheést'léve
‘ a.'Sta.te ‘Committes To Coordinate

tribute informstion dand know—how, ‘o' prevent duplication, ‘and 1;0
speed the 111tr0dugt1on of new technology. “One responsibility.of theke
agencies is to encourage everyore to develop new ideas. To ehcouTage
individuaals, mind yon, sir; not, indus ‘orgamsms bt individ Ts.
Another 1espon51b111ty isto sot up throughout, the ‘c try addi 1ona1
centers of information—they now ha.ve 00 such ce
1nforma,t10n available. L
. In'ouf OWn country there is onlyone pla
contamed in patent disclosures is readlly avaﬂwb
in ' Washington,” There a umber of
of the country but 'thi
readily possible for evel
the ‘whole fi I

5y thé
' they ‘werd, and it 'other tiecsss Yt
progress much faster into new aré
vip information 'centérs would be:
researchers would derive from, the;
TFor years “we have underestiih 3y _
ments and, in particular, the thrust of Lhen‘ forward movement. Onek
reason certa,mly has beén tha lack a central mformatlon dgercy’
that ‘quickly ‘makes puplic what is pubhsl'ed R '
htel aturé. “This'literature can be found in ome bra, i
in some bookstores but not everyone, especml Codr’
-and scientists have easy access to it. "It alg
locate the relevant, materla,l Much of it has
sinee 1ea.d111g knowled.ge of Russmn 18 ot wi .
escape notice. This wouid be. nothlng undemocratlc
center to collect ‘transla 55 '
pubhcatlons ‘
T6 underestin ; 1
wh'lt_he does is 1m’mensely 1mporta,nta
ney for a bette,

tinslated and,
1 t:hereforei

S0 far. w have talked ab with:
Government funds from a purely legal viewpoint.. It is mlportan o
brmg out that when Government takes title to publicly financed inven-:
tions it follows: premsely in the; footsteps of industry; it does no MOT6,
than cldim the same right that’ mdustry claimg under ex1st1ng pa.tent"
law. * But there is sn additional reason—to my mind a far more im-
pmtant reason—why ‘such inventions shoyld belong to 'the Goves
‘ment. " At best patent’ dlsclosures are not equlva,lent to the Go
mient’s pra.ctme of throwing new mventlons into the public domain..
The country is strengthened far more in the, present ‘technological race.
with, the tota,hta,rlans when pew-ideas and ations bée blic’
property than when they are patented "This is because these,l,eas 1
when they contaln basic discovemes, are nof merely nseful in ‘thern:

out. ownership |
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selves, opening new opportunities for business, but are even more uge-
ful as stepping stones to further technological progress. _
_.When they are in the public domain anyone with an inventive mind
can build still nore inventions upon those already made; but when in-
ventions are patented they are walled in by the patent monopoly, and
the vitally important decision whether they may or may not be used
as stepping stones remains for 17 years within the discretion of the
companies whose commercial interest may well make it preferable for
them to keep these ideas under wraps. The advantage of vesting title
to %blicly financed inventions in the Government can be clearly seen
in the atomic energy field.. ... 1 . [
~ The Atomic Energy Act requires the Atomic Energy Commission
to make all information developed under AEC contracts immediately
available to-the public. |/ We follow through on this. We go to great
Pains tocarty cut this mandate, 'We see to it that every new discovery
and invention becomes at once part of knowledge in the public domain.
There are none of the delays caused by processing patentsand of course
the disclosure is complete as well as. prompt. In atemic energy, T
think, we do as well as.the Russians msofar ag distributing informa-
tion about new ideas and inventions isconcerned. Butin other fields T
fear the Russians have the advantageofus... . . - . -
Senator Lowe. Admiral Rickover, the fact that our law provides
that the man who is entitled to the patent right is the first one with the
idea -rather than the first one to make the agplication supports. this
program of these- fellows holding out new ideas and new processes,
something that they might subsequently get a patent on, doesn’t it?
- Admiral Rrckoves: Yes, sir. I wonld like to develop this point. T
hope you will interrupt me at any time. I think you can see T feel.
very strongly on this subject, . ' - -

Senator Pastore. Could T ask a question at this point?
| Admiral Rromover, Yes,siv. . ... ..
* Senator Pakronk. Would you make a distinetion between a contract
that is competitive and one thatiscost-plug? . =~~~
" Admiral RicroveRr. Are you talkihg about research and develop-
ment, or are you talking about procurement of material, sir? .

~ Senator Pasrtore, Well, on either one, depending on the type of
contract. I mean where you throw out a contract on a competitive bid,
you might have some compétition which might involve certain rights
that might évolve to the competing contractor if he were to compete’
with all of his adversaries. But where you have a cost-plus research
program I don’t see that there is any question at all but it all should
belong to the Governtnent. -‘THat is the way it is done in the ATC.
I'mean you have given that as an example; but most of our contracts
m“AEC have been cost-plus. T medn, to me, you wouldn’t have an’
roument on pri ¢ at all. Tt would belong to the Governiment.
‘Admiral Ricrover. Senator Pdstore, T actually nianke some research
and developnent contracts on.a fixed price basis. T manage to do this
in‘'some cases because I give the companies a sum of money which they
think is large at the time, but it actually works out that it is cheaper
for the Government as it forces the confractors to put good people on’

the joband dothe besthecapn. = = .. .~ o R
“Senator Pasrore, That is true, and in that particular case I see no’
harm'in the Government owning outright-—- .. - L
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Admlral Riéeover. But we are ta,lkmg about réseatch and develop-
ment and normally-you ‘don’t ‘make research and development con-
tracts on & competitive basis:' They are normal]y cost-plus fixed fees.

Senator Pastors: That is what T said. Tt makesa difference; a big

dlﬂ?erenoe Anyone who undertakes an obligation with the U. g, Gov-

ernment and is being paid his cost plus a profit has no right to com-
plain-that the. invention belongs to:the. Governmenit-because he stands
no chance of losing anything.” He is not: gambllng on anything.

+ Admiral -Rickover.:Well, the: way ‘companies- deal with inventors
among their employees.is to hive: thefii sign away their patent rights
as a.condition of- employment. If ; you want to work: for a comipany

- you have to-agreeto:their rules; that isall right. But when the Gov-

ernment-makes -a: reséarch and’ development contract’ with thesame

- company, the company-claims that now-everything is different. ‘When

these companies:make contracts for: R.'&'D. using their own funds,
they insist'on having-complete rights to everythmg that is developed;

just asthey do with their own employees. .: Yet when they thenselves

are, being employed by the -Government; they: say. that is different:

- They say the Government can’tdo ‘what the companies do; that'it

rust let them have title to inventions. This is the issue we- are talkmg
about. The companies want a-doublé standard..
Senator Pasrore. Well, Why haven’t you hed any dliﬁcultyﬂ You

. say you haven’t.

. Admiral Ri¢gover. For two reasons In the Atomlo Enercy Com-
ynission 1 am. protected by the law.. In: the Depaltment of Defense I
have been able to ise the AEC patent, provisions. -

_Senator Pastore. I realize that, but the point I am. getuncr at here
is that aro we. suﬂ’ermg from the. la,ok of law. or from a-Jack of good
administraiion? , :

“Admiral RICKOVER The Way the Depa,rtmel -of Defense handies
paterits was all right as loig:as they were:dealing with items that had -
already ‘been developed by industry -and: merely needed ‘some’ small
adaptation to make them suitable for military use., This was true of
yirtnally all Government contracts with industry. up to World War
T'and of a lot of them even through World WarIL. 'The Department
of Defenge contracted for already- -existing itemns needing ohly minor
changes. Under those circurnstances. it was just and legally correct
that companies supplying these items should retain commeroml rights.
No major research at Govérnment expense was mvolved in the con-,

h trect

‘ a,ga,mst the Atomic Energy Commiission

“But: pa.tent pohcles which were 1i
because now the Defense Dep: cotitracts for wholly new devices,
things that dor’t yet exist. T jor part of all the research and de-
Velopment in'the United ‘States is now “paid.by public funds awarded
by the Defense Departrient to contracting’ firms.  Inventions made
with these public. fiunds obviously belong to the American people

time are Wron today

.....

Yet the Departident just hands them over to fhe contractors.

- We' are having all’this agitation in favor of changing the Space
Agéncy patent pohoy to’ conform to'that of the Défense Departiient
becanse ‘the Space Agency how dispenses huge public funds. As'T
gaid, the ﬁght is led by the patent bar. AIl the ‘people who fought

patent ‘policy and agamst en-
actment of the same policy in”the Space At of 1958, are now con-

" centrating on gettirig the’ NASA Act. ohanged because they can readily
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see that, with billions of tax.dollars to: he: spefit by NASAa change
in patent policy would bring much: lucratwe%usmess tothe: patent bar:
_Senator Pagrore. .You, would: certalnly have.no trouble-with me on
- the principle. you. enunciate. . L. am, with: you100. peréént. -1 am
merely trying to find out if you Wou_ld work 1t -even inthe case of com-:
petltlve bids. . ... . fL b
. Admiral Rickover, . don’t thmk the lssue arise Oompetl Ve b1ds
ﬂ'enerally enter.where you have a completed itern; v
Senator PasTorw;. In:that particular case Woul
tra.ctor to-retain the- rlghts tOﬂhlS myention? » SRR
- ;Admiral. Rrcxovek.Only it he developed the nventm with h1s
own funds, not if: the whole thingi was: Government-fingnded: ;
.- Mind:you, sir;.we are hot argling: Here whether: or not' a'man 'h0‘
mvents something by mvestmg ‘his ‘own -monky should have the ri;
to: pa,tent this iivention. {Therg are a good many patentséve
atomic. energy: field: that: have been ranted o people ‘wh hay
their own money to: develop them.i: They own thes
. hot-argiiing about:that: [ 'We: are: not arguing a,bou ' taklng piten
atway from:a man: Who has spent higown money to i vent “That 1sn’t
the issue at all. - i '

guestion?: st
Sena,tor MCCLELLAN Indeed Senator

bemg fnads: betWeen g pabented artmle that s -
thing that the Government wantg as | opposed P
that mlght berused by t Government and also m_l ht be us
dustry? :Thaveinmmd;for:
of thrust up to the moon, or somethma' to do, we will s say, LE
marme or somethirg ‘of: that’ cha,mcter Could you'draw a 1
-Admiral Ricrover: N6, _ :
moré becarse your ca,n'?develop hardly a,nythmg today Wh'
J_mmedmtely have apphcatlon elsewhere. "
‘Suppose a company loped oveér 2 period
ecessary t(_) use th1s ge !

be fan' W are'tiot guing that ai
On the other ha,nd 5, & take the ca , That x

The Raytheon company,got 1ts rea.l start durmg the war, Wlth_ cw-i
ernment resea,rch and racts. T v have icly:

17'100 percent of their
. Yet Raytheon. officials

S CO] ! g speeches castigabing as inequit-
ate t,,pollcy ‘bécause, it., vests. title. to Governinent-
the.Government., “So a.company almost- wholly
: llected from the American people oomplmns bit-
terly. that, mvent' s, under the, AEC and, NASA_ Acts belong:to:the
people,saying this:great country:of o1 s would cease to. be great; unless.
' : en tltIe opubhcly ﬁnanced ]

are’ goinb; § about

able the AEC
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- T-believe therg is .ai:important difference whern contracts between
Government and industry involve meve adaptation of existing items
as against when they involve development of wholly new jtems. My
posmon is that today most (xovernment reséarch and development
contracts are of alatter kind. At any rate th'LS is- so m atomlc ener, cry,
space, and the Defense Department. -

Suppose the Government : wants to develop : brandnew type of
‘vehiele, and: goes to ‘Company Z and this company develops it and. at
that time there a pears to be no commercial use for th1s new veh1ole
Thisis the sort of thing you are talking-about. - :

“Senator Sarronstarr. The duck, for instance, would be an exemple
 Admiral Ricrover. There are, however, a 1ot of patentable things
- in the duck that are now being used in ‘other partsof industry. . That
is the point. - You ‘can no-longer make a’distinction.  That is-why
I consider a reexamination of the whole patent system is in order,not
merely -of patent rights for Government-financed research. .It may -
be that our patent system is hurting us. - Other countries have re-
examined their patent systems and evolved new patent procedures
_The Netherlands is the most recent one. -~

I mentioned the Rilssian case where. essentlally all inventions belong
to.the. Government. - But they use what we think of as"capitalist
incentives to stimulate their people’s inventiveness. They do not‘auto-
‘matically tike new ideas from thosé who cohceive them—as does
industry here; as does Government too in most c¢ases.. They reward
" the inventor for turning over his invention to the Government. They
give him this certificate of authorship that entitles him to monetary
bonuses based on the usefulness of his invention. With these fine
cmpltahst incentives they are gettlng 1:|ucree31nor numbers of mventlons
from their people..

We might well consider whether we ought not to go back to the
original intent of the Constitution and devise some reward for inven-
tors, whether they are Government or industry employees. Actually
a Government employee is today better off, unless the agency has the
foreign and domestic rights, than an employee of a private firm be-
cauge he may obtain title rights to foreign patents on his inyention
and can take these with him when he leaves his job, But if he is
employed by a company, he has contracted away both domestic and
foreign patent rights and when he leaves his job he will have nothing
whatever to show for his inventive work.

“ The purpose of the patent clause in the Constitution was'to protect
the individual inventor. Now it is a curious thing that so far as I
know the only important law enacted by Hitler that was retained by
West "Glermany, for a period of years, is his law on patents which
~invalidates waiver of patent rights by employees and vests title to -
inventions in the man who actually did the mventing—not in the
¢ompany that employs him. I understand Hitler did this to create
greater material incentives and to make it easier for the individnal
1nventor He was about to start a war with all of Burope and did
everything he could to improve German technical ability. - He thought
this could best be done by changing the patent law so that individuals
would get title to theu- inventions.. You don’ have to approve of
T 74045618 '
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Hitler to see that this was both an eqmtable and a practlcally useful
change in patent law...:. .

- “West Germany hag:for some- years bemg growmg at a faster r'tte
under its free competitive enterprise system than we have, so their re-
tention of this provision and.its modification in 1957 has some interest
for us. They have another interesting provision. - Patentees have to
pay:a tax on their patent—this is in. addition to the regular fee for.ob-
taining the patent. . The tax is relatively small to-start off with, but
after a few years it:gets (uite onerous so that a patentes who has not
been successfully w orkum his patent—thus making it useful  to

_gociety—will éventually find it advisable to glve up the patent a,nd let

others have a try at developing it.

England has another procedure deswned to smmula,te utlhzatmn of

.p"tﬂnts Here is “ha,t Lhe_1909 Encyclopedm_Bmt_anmca sa,ys_on this
pomt : o

i certain’ casés the' eomptroller may grant eompulsmy licenses. - Since ‘the
Orlgll.al object of the patent: laws was the: estabhshment of new industries,. the
main grounds for-the grant.of such licenses are that the patented invention ig not
being worked within the country to the f.ul]est practlcable extent, or that the
demand for patented articles jv not being met on reasonable terms, or is being
met by importation in plaee of home manufacture.. Other grounds are that the
exigtence of. the. patent- monopoly, or the terms imposed on lecensees, unfairly
prejudice thé development of commereidl or Indugtrial activities. -The owner of
a patent of later date may also apply for a license on the ground that the earlier
patent precludes the use of his invention, but in such a case the later patentee
may be 1eq1ured to givea Cross hcense (Patents vol XVII p. 376).

ALl thiese foreigii patent provlsmns attempt to plomote productlon
1n the respective countrles E :

The Deéfense Department patent rulés ¢ give the colitractor commer-
¢ial and foreign patent rights. The company can then manufacture
‘the patented product developed under Government research and de-
velopment in a-wholly or partially owned foreign sibsidiary and then
-exciusively market it in this country.. Such actions could create un-

favorable balance-of-payment situations for us. Under the AEC pat-

ent rile’ Where the. (GGovernment takes title to such inventions, other
17.8. companies at least can have the opportunity to compeéte because
they-can obtain.a license from the Government. Now to get back to
ovemll Government research and development contracts.

-Of necessity these: Grovernment research and aevelopment contracts
go to a relatively few industrial giants who have the know-how and
the. facilities.  Government contracts to' some eéxtent contribute to. the
undeswable concentmtmn of 1ndustr1a1 power in a small number of
companies. Tf youare interested in helping small and middling busi-
ness, you can’t do it by demanding that the Governmient give them a
Iflrcrer share of research and developm ent contracts; most of -them
_ 91mp] y could niot tmeet the tiecessary standards. - But you can help stall
husiness and help them imimensely by making certain’ that title to in-
ventions made with Government money belongs to the Government,
for then these invéntions:are made publie and can be utilized hy every-

one, “instead of merely by the few large companieés who are already

being: greﬂ,tly favored by obtalmng the ma]or share of R & 1.
contracts. o
“Sbnator Towe. T think 10 COnlpames ha,ve got 70° pe cent of all fh1s
_resewrch and development money.

Admiral Ricrover. Somewhat like that, sir.-
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Senator ENGLE ‘May T ask someth1ng9 L ot

" Thad a'small research outfit come into see me 1est week They ha.ve
I thinl, abouit 65 people. They-had a small contract with the Fed-
eral Goverhment to do-some research and development: work which
_ involved about $85,000, and it was only a little: chunk ‘of their busi:
ness. ~And they came up with something which might- have fitted into
the particular research but which had been developed over their gen-
- eral operation. Tt had some relevancy, however, to thlS partmular

contract.” :
"They disputed that it was dlrectly involved. Nevertheless, the Gov—
ernment grabbed it off and asserted a proprietary right to that idea,
and it ended up with some big company producing it. ‘So what this
fellow said to me from Los Angeles was, he said, “We have got to find
a way to get clear in or get clear out because here: wesit with a little
old ragtag of a contract and we have developed: something -through
our other resources’ which has ‘some beerlng, but not a Slgmﬁca.nt :
bea,rmg, and we lose these rights,”

He said, ‘“We are going to go in head ¢ over heels or we are going to
get clear out.”. That is ‘what, he said tome, =

Now that bears on the point you are talking about I would TiEe to
think .of some way to help these small outfits out in ‘southern- Cali-
fornia—and we just have them by the dozens out there—that arein
this research and development field—many of them on'their own
money ; very few of them in the Government field—to get the benefit
of what they develop. = And they ate the ones that bring up this type
of complaint that I have heard, that they lose the proprietary rights -
to these ideas, and all'of a sudden the research and development show
up being produced by big companies.” -

Admiral Ricxover. Senator, I would doubt that they Would lose
- anything they. had developed on their own. I a,m “of course, not
familiar with the details of this particular case. '

‘Senator Exgrr. These things do overlap a’ good deal .
. Admiral Rrcxovex. Yes, and you could make a policy. You mlght
in any law you enact giving benefits to small busmess, include a pro-
vision that gives them speeml patent rights. . But then you will be
up against the dilemma of defining Small busmess There are all

sorts of definitions. Oneis 500 people. = .
-~ Whatisit? 500 scientists or 500 d1tehd1ggers i

This is'a dilemma’ ‘you get into when you start making 8 law where
you try to define these. thmws In my opinion, we should make sure
that anything that is developed under Government- contract is im-
mediately made available to the public.. I think the case you mted
is not a matter of patent policy but rather a bad mistake made by a.
‘contracting officer who for some reason or other wholly dlsregar ed
the small company’s rlghts

"Take another exam The Post Oﬂiee Department made s con-
 tract with Food Magc mery & Chemical Co. to develop a new post
office.  The contract provided that if some other Government agency
or depeltment waiited to use’ it or any patented. inventions, they
couldn’t.” If the Navy Department, for exainple, wanted to build
the same g}f of office using inventions developed under this contract,
they would have to make a sgemal contract with Food Machinery or
with one of their licensees, and pay royalties to them.

R TR
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You get yourself into a sU;uetlon like: tha,t which. is, nonsensmal
This sort of situation shows we certainly, ought to have a uniform
patent policy-in. the Government. . T alweys thought the Post Office
and the Navy and the Air Force were all in the same Government al-
thouO*h I am beginningto doubt that now. - . .

“The Constitution expressly vests the duty of making pa,tent laws
in the Congress, not-in the Depertmen‘t of Defense or any other execu-
tive department, -If you let évery agency or branch 6f the Government
make its own rules you are going to have a number of different sets
of Federal patent laws. -Once you set up these different rules it gets
grogl@SSIVﬁly harder -to establish a uniform - principle’ becaise “the

ifferent_agencies. and. their.contractors get a vested interest in the

way thmors have been:done. It is easier to go along with these vested
interests than to do a little thinking about w h‘tt are. ‘wtually the basm
. principles underlying petent law, -

- Also, letting each agency set its own pohcy lea,ves 1)10+ect10n of the
publle, the tf\,xpmyer to agency contracting officers who have no direct
interést in the matter.: A contracting officer i mostly interested in
getting a pa,rtmular contract signed and the material dehveled He
st interested in.seeing that some national -policy is carried out.
An way, this shouldn’t be left up to him. - -

Senator: Loxg. Let. me ask a question, if I l'l’llo'ht M. Chmrmfm,

thet has been going through and through these heenngs .

I have heerd a dozen w.ﬂ:nesses say "this kind of thing to me When
I have conducted hearings for small business, and 1 hear them telling
the Judiciary Committee this.. We leep hearing this allegation thet
a compary must have a pa‘oent mondpoly in. order to put out a new
pmduet that if you don’t give them a patent monopoly and they are
going to have to compete with somebody, that they just won’t develop
and won't put out a new product. We have challenged the representa-
tives of the National Association of Manufact: urer%at least this com-
mittee challenged repreeentetwes of the National Assoelatlon of Man-
ufacturers;

I have ehellenwed a number of Wltnesses who made thfat statement
to produce a sing’ Te example., o

- Admiral RICKOVI:R Yes,Tam Familing with that,

Senator Loxe. They have néver produced any to me. They made
themselves look silly trying to hedge around on that issue.

.. Do.you know in your. ﬁeld of atomic ehergy responsibility of any
commercial application of something you have for which there would
- logically appear to be a present -day commercial market which is nof:
bemg developed ? L

* Admiral Rioxover. No, sir. I don’t know of a'single mstanee Ti-
“cidentally, I have heard these statements, too, but. 1 have never had
them substantiated. ‘

T have not experienced a single. instance Where a’ compary has
refused to take business because of the AEC patent law. I have only
had one instance of a company refusinig to take business at all, and
this was because T insisted that they agree not to divulge Whmt they

were doing to foreign countries. Th’tt is the only case. It h'ui
nothing to-do with patents.
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«Seniator-Lione, -T'have a different point:« I think yeou somewhat iis-
_undersbood ey question.: “What I had pa,rtmularly in'mind’ wag thls
Do you—for example,>suppose you have somie’ idea foria superlor
ba,ttery -which: -would be ¢harged:in an ‘atomic! overn and put in’an
atitomobile. ;- Do! you know: of any particular produdt that: has beeii
developed under the Atomic Energy Commission contracts for which
there. would-logicdlly appear;to: be a commercial market but; which is
not:being: deve%oped -or putiout fo:sell to the pubhc in the absence of

- Admiral Rioxdves.: No,sit;Tknow of: ho such case;
people are coming around all the time to'get’ money from he ‘Grovern—
ment to-doresearch to develop new:ideas

- You will -remember, sir, & told you' last ye I
when you ‘askedme: about thig problem Until'you asked me, T didn
know. ‘that ‘any problesi- ezusted Tkriow that TVA. 41d A.grlculture
have had:great: Success ‘in' getting theiy inventions itilized ‘through
- nonexcluswe royalty free licenses to all. There are maybe Lin: 500
more! inventions that ‘possibly- mighit liave 3 ‘commercial marle
are not being developed due to the absence of exclusnfe'{_:o mercnl
rights.: However, this may be due'to the 1nherent rlsk of ﬁnancmo and
mtroducmg any new inarketitem; 7

‘In my opinion, this ‘problem ‘s 1argely fa ated In the mmds of'
patent lawyers. "L have a- spemﬁc recommendatlon to make whlch
mlght solvé thig problem ’

-Why: déesn’t; Corigress enact 3 law" to pa.y wdich of these se eral thou—
sand. patent: lawyers ‘the same pay-he’is now frettmg incone tax free,
and let him retire provided only that he doesn’t get a repla "mentﬂ T
thmk that will'solve your, problem iri 4. very clieap way.’

" Thig uthg ‘sound ity but it might’ bé he' Inost economma,l
tosolvethe probleni. '

Senator PASTORE,

Sena.tor Pagroke Thatyou dré not' g’ 1awye S PR
Admiral’ RICKOVER “Well, T wasn’t ca.stlgatlng all lawyers because
T have 4 stispidionyou are a lawyer, too qiry . .
Senator Pasrore. No. with ¥
Admiral . RIcrovER. You ‘don’t adree on th's
explress yourself publlcly on that, sir, ,
‘Senator Pastore. No All of the ballv 00, that T ever. heard on
patents wa§ at’ the time we wWere conmdermg the 1954 amendment to

the _atqm : nergy ,law_. Before thafn time t there ‘was never,.never any.

xe irertient. 'D?bn’t

AL of thie contradts wére riegotiated on ; D
All the mventzo‘ ‘ Te s ered becam he e,xcluswe prope1ty

. ‘a/ squabble in'1954 when e amended’ ‘the 1aw and
allowed. private’ industry to come into the field, At that tinie the
achdemié discussion ¢ame tp sbout'the patent law, but since that tme
e have had no trouble with 1t at all, dnd T am Very ‘much refreshed
by Wh&t you say, ’that thls WELS all news to y0u untll thls matter ‘eame
‘to your atténtion) -
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s But I quite agresthat you ought to-have a definite publicpolicy on
this, and I don’t think that the problem:is as simple-as some of us have
been trying to state it is. ‘There is a great-deal involved. There are
a lot. of problems, . This isn’t & simple thing, This isn’t' a question
of killing off all the patent lawyers and solving it. I think the prob-
lem still would be withus. .-~ = - N DR

-+ Admiral Ri¢gover. I amnot so sture:you would have so much of a
problem if it wasn’t fomented and agitated. . They don’t-have the same
‘problem in other countries. ' St LR Y

. .Senator Pastorm, They. have. s different kind of: economy, . You .
mentioned Russia. - In Russia everything balongs to the state. . -

- Admiral Riceover. Look, we have a form of government which is
dedicated to the greatest benefit for the individual, to presgrvation of
individual rights. -That is what . we are all here.for,-and we want
. to maintain that. - Yet we have stopped benefiting the individual in-
ventor and. we are giving everything to the.corporation that employs

. The Russians, who beligve in state monopoly, turn arcuiid and bene-
fit the individual. . -, .. . 0o T R
.. For the last 30.to 40 years; all the theorists have been-arguing that -
you can’t have a viable Communist system, that it won’t work. : Mean-
while, it, creeps. up on.us. : The Russians now control half the people
of the world. That is, the Communist-gystem controls about half the
people of the world. They are the second largest industrial power.
They are increasing. their rate. of productivity .at, 7 percent; we at
about. 3 percent. -And we keep on'saying that their.system is-no good.
from a production standpolnt. ... . oot G0
" The purpose of the U.S. Government is not just. to support produe-
tion. - The purpose is freedom. And individual freedom may not al-
ways coineide with maximum production of consumer goods by giant.
‘business or with maximum business for the patent bar.

Senator Saurowsrart. Admiral, if you are goirg. to protect and im-
prove the freedom of the individual citizen in the. United -States,
which you say and which we all want, you have got, to stimulate that
freedlom by the initiative that comes from the imagination; and in-
centive that is given by the patents. "~ « = 0 .

.. Admiral Rickover. I am all for that,sir. -~ ... : . -

But when you ¢y that we must stimulate the freedom that patents
give to imagination and incentivé you are actually speaking of the
individual inventor.” Nothing is really created by a team or by an or-
ganization. Every new idea ¢omes ont of a single human mind. . You
can provide the environment wheré new ideas best, flourish-—which.
may be a groiip of people with good inventive minds mutually stimu-
lating each .ofher and coordinating their research findings—but in
the final analysis it 1s always the individual who creates. The original.
purpose of the patent law was to stimulate individual inventive crea-
tiveness by means of a temporary monopoly set up: and protected by
government during which the invéntor would have: the sole right to,
nse and benefit from hig own brainchild, T am all for rewarding the
individual inventor. T think he should get a specific reward for com-
ing up with a useful invention; it should not be considered part of his
regular duties and be appropriated aufomatically by his employer. ..
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- Toam-not againstthe ides of rewarding:individusls~On the: con>
trary, that is really: what 1 am;fighting for: ' Buttoday we have a
situation. where the individual is-not being encouraged to develop as
many ideas as he could. Patentlaw, as it has evolved; no longer serves
its original purposé-as far as-employed-inventors are concerned -and
they are in the overwhelming majerity.: Fewer and fewér people are
self-employed now....And undesr the master-servant doctrine the em-
p%py_eg.; appropriates all the fruits of the.inventive genius of his em-
P OyeeS. e . e s F H - B -

N nt I would i t back to:is that over-and beyond the
guestion whether title to inventions made with Government funds does
or does not vest in the Government, we should give -some thought-to
the constitutional mandate which.is not being --f_,ul%l_led. - The-Constitu-
tion clearly states that the Government’s purpose in granting patents
ghould be “to promote the progress of science and useful arts; by se-
curing for limited times to authors and inventers:the exclusive right
to, their-respective writings and-discoveries.” . Present-patent:policy
does not. accord very: well with.this purpoge... .For employed. inventors
the master-servant doctrine and:the waiver.to patent.rights.in employ-
ment contracts have completely destroyed.this constitutional mandate.
. Today somewhat more than 70.percent of all patents are-assigned to
corporations, yet a corporation obviously. does not invent.. - These pat-
ents often aren’t even earned by the corporation. in-the sense that it
specifically paid for.and. guided research leading: to the patented in-
vention. ‘The corporation has the right to; grab évery idea the inven-
tive minds of employees may spin even if these are Incidental inven-
tions never contemplated.or. provided:for by the corporation. . Recently
Life magazine told the story of an invention that illustrates my point:
A seientist employed by his.company.to develop.a stropger tire cord
experimented with-cellulose. He noticed that mixing cellulose with
water produced a jellylike substance. Because he had the kind of mind
that,. could perceive unexpected ways:to utilize a new phenomenon, the
scientist, instantly conceived the idea that this mixture might be made
into a substance that would have all the characteristics of a food, yet

- 16 calories. Now he certainly had not been hired to dream up what

Life called a nonfoed but, in line with universal practice, the corpora-
tion paid him a dollar and appropriated his invention. - With millions
of Americans permanently on diets, the company is bound to make a
nice profit out of this windfall, . The invention has, of course, been
patented. It seems to me that this cannot have been the intent of the
Constitution when it authorized Congress to establish temporary pat-

ent monopolies. .

““Apart from the question of equity, I believe we dry up a source of
inventiveness when we so completely disregard the right of the. indi-
vidual inventor. He will more and more be an employee either of &
corporation or of government. Technology has now reached a level
where individual tinkerers and mechanical geniuses no longer come up
with really important inventions, or .only rarely. More. knowledge,
more talent, and more expensive facilities are needed to invent any-
thing important than in'the past. The major manpower source of the
kind of Inventions that will move us ahead technologically, that will
strengthen our economy, are the scientists and engineers.” Yet_; though
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these have: enorinously mcreased in number, the ratio! o“f thé: number of
patents issued to:them hasheen stéadily gomgdownl: :
« Perhaps we ought to think about: ways to st1mu1ate them to be more
1nve11t1vely active by devising new rways'to reward them. - We néed
effecfive incentives.  Nobody ' can'force s man: to invent; ory When he
- has inyented-something, to disclose it to lijs employer: ' It has been
true that.scientists; especially physicians, working for universifies'or
other nionprofit: institations rarely patented their inventions; for them
the honor came when they published their findings, in some cases.the
professional’ emoliiments,’ prizes;-aiid thie like, even ths safisfaction of
having added to the common’ fiind of knowledge ‘provided sufficient
incentive. Thé-caseis rather differént ‘Wheén'a scientist Sees his i inven-
tionitaken over and 'patented: by hi ] may
even permit 'Hini to pubh‘ el
aty thelr oW dIScretmn '

] el away, perk ps
salary hereases. or' advancetiient' to’ g
seems £o Me rethel W Poop Teward and ot hke]y o prove an
incentive. ‘The siirie applie Gov r‘nment employeds, althotigh they
at least ‘obtain ‘mogt of the’ sat “that spur”indistry’ men to
efigage:in inventive activit e had theé: UIS Go TI-

ment Tniéentive' Awart

ment’ employees onl ; 306 0f the NASA Act
of 1958, Section’ 806 ap only overnment employees ‘but
could be-applied to employees of indu - However, much more
along: thls lirie hould'be done. Particy aﬂyf irice new' waysto réward

3 entlveness' ave been deVISB' b i

ventlons that wen’t put all the paten{; Iawyers out of uénnessP As
& matter of fact, even the Gioverniment’ prepares ‘patent apphcmtlons
and’ files and’ prosecutes them:’“Maybe the Glovernmen ht ha

to_hire more of those boys. But in that event there, wo d

for them to
VA

tlon 7 {

of'the patent’ lavryers: and T. ; 5 :
stitution ‘was' adopted to P otect ‘either }11) ‘patent, bar:
What it says rlght there is _that a,mong othiér putiposes for which our-
Government was established, it should promote “the geéneral welfaré.”
If we apply that ‘test to inventions made with the people’s money I
can’t see %ow you can have any doubts that it will promote the gen-
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eral welfare. to have these discoveries’ promptly disclosed s6:that'they
can be utilized:by.everyone. .- And, what.is'more: Amportant, that they
~become part of knowledge in the pubhc domain from which we ccan
then: proceed to.o her new: mventlons ThlS 1s"showz teehnology.: .ad-

n my expemence; people in: 1ndustry who are. actually rtmmng the
compames are Not-anywhere near: as-avid for this patent stuff-asare
the patent lawyers. . : This;isso because the:thing that counts: today-is
know-how, and: that:is something: iyou develop: Within a company:..

+I ‘could - glve Somebody the blueprints of e genérator dind the still
couldn’t make it properly.: He woiuld bave to-actually go into ‘the
* factory and see how it:is done.:!: That: is what'a company -gets When
it-takes -a.Governient-contract, re ardless of 'the patent I’lght I8
gets this all important know-hew :

_TI:believe :the patent: problemis: way: OVerrated.'-i Tram: ertain’ that
1f ou ‘talkéd to officials of ‘the companies who are- famili;
and if they:gave it some thought, they wouldn’t put
a.s much:value eivitasthe patent lawyers: do.” a

~This ‘has ‘been® miy experience. Whén we' have ha,d dlfﬁc‘iiﬂt m

_ negotlatlng contracts I a.lways ask that they remove the 1
sT'megoryy.: T hoperau 0w pos

+Of courge, T am not, referrin to present compa,n = B
- Benator Pasrors. Don’t'let it bother you o haven’t practlced law
1n 20 years: "Don’tlet it bother: you
- Admwiral Rrcoves: T} found-out that When We could get
ofﬁcnls of the' company we got to-doing business: pretty’ fast
‘Senator Wirey: :Admiral, can’T agl you's quéstion. :
1t seems to me you made’ pretty clear What your pos1t10n isin rela-
tion’ to-situation No.1, where the ‘Governrient: puts money into the
_contract. In that case you have said in substance, that there shouldn’t
: be a patent granted except. to the Gevernmietit: :
‘Now the other:quegtion:that T am 1nterested e th You p'
When T was coming in, about the-atomic etiergy -which'* has changed
this: worldin which we ‘are living, "Did'I“understand youto say that
yoil felt that the law wes inadequate to ‘deal with’a'situation wheré a

. %?tent is gramted to an’individual who' dévelops it and it is fourid

thatthe patent'relates to miatters of the Nation’s security. Ts it your
feeling tEa,t under present law there is not sufficient’ authorlty for the
Government to reserve to itgelf the use of siich patent? ‘‘‘‘‘ ¢
Admiral Ricrover. We hiave that authority now, sir. “We'can' take
control; " The law today’ perxmts the ' Governmerit to use any patented
invention for: governmental purposes, subject, however, to'the mght of
the patent’ owner o sie’ for compensa.tlon from the Go ernment That
1s not in-iggue, " 7 ; '
- iSenatot WILEY That 1swha,t‘_[ 4] - TR
Because we often have had bills before s m'Congress to compen-
sate’ folks whose patents we have taken. =
“Admira] Rickover. Yes, sir, 'We usea patent right on payment of
reasonable royalty ‘uiider section 1498, title 28; Umted States Code.
Senator Wrwav, Well, then what is*the real issue hers, if wé al-
ready have the'law that prowdes for the'Governmefit to take the pats
ent and pay for the taking;if such taking is‘for national defense?

Ty
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~Adiniral: RICKOVER “Yes, sir; but why ‘pay again for somethmg you
have already paidfor?- Also we ﬁrst have to Imow that there Is some-
thing to take over,” - °

- Take:the: Ramo~Wooldr1dcre mtuafolon whlch I ‘am ‘sure everybody
in this room is familiar with, Here is a group that acted as an engi:
neering -agent for the Air Force; and:the Government spent billions
of dollars-through them; and yet they got: commercial rights to all
paterits the: Government: paid: for developing. - Ramo-Wooldridge was
Just a:holding outfit; the Govérnmentfinanced the wholething.

The:; roﬁts that- pmvate firms-make on Government-financed re- -
search and ‘development contracts are considerable. Almost alI these
contracts are-on a-riskless, cost-plus-fixed-fee basis. - * -

Eyen though :the nsual fixéd feemay. be from 6 to 15 pel cent the
proﬁts on their net worth are quite high.

‘Senator. Long has pointed. out-in. his testlmony before your com-

: mlttee that. Ramo-Wooldridge received fixed fees in. 1954, 1955, and
1956 of 5.8 percent, 9.7 percent,. -and. 8:1 percent. . The; return ori their
net worth, though, was 69 percent in- 1956, 64.3.percent. in 1955, and
30.8 percent in 1954, before taxes: And they are, not even requlred to
pay taxes on:these large profits....; 1. :

If you want to determine hOW well f:hls company fa,red_ in com-
parison with the whole economy, you-will find it was 9 times more
profitable in 1956, 514 times. more profitable i n 1955,-and 414 times
more profitable in 1954 than all industrial groups in the economy, - Also
the officers, directors, and certain: key employees did very well, ‘In
addition to their. salarles they received stock options-which' increased
846 times in value in.a. perlod of 5 years. :To be precme, their shares
went up in value from $15,000 to $15.6. millions. .

.There were three d1ﬂ'erent types of patents w1th Whlch they Were

: concerned o , _

‘Senator WILEY You Want that changed9 .

-AAdmiral Biogover:, Let me tell you what they are, . It partly an-
swers your question. .. May I go on, sir? ..

:.One type. of pa,tent ‘was for items of dlstmct commercla,l Va,lue-

ey. were n. an_awful hurry to get the patents on those. So, with-
ont delay, they.got on record that:these patents belonged to them..

~The ‘second. type of patent was for morale purposes, to take: out 2
patent for the morale of the individual mventors the seientists a,nd
engineers who worked for them. , e
s The third-kind had: military: a,pphcatmn :

~About. those having military apphcatlon——they Wwere very slow tell-

-ing-anybody. Yet this outfit was set-up to further our military in-
terests _This is the sort of thing you can get into, sir. - Furthermore,
if the Government desired patent protection on inventions.having
military application only, the Government. had to: file for the patents,
because. Ramo-Wooldridge did not files
 Another example. The suboontractors WhO dealt w1th Ramo-
‘Wooldridge were loath to give them helpful information because

- they were afraid R%mo-Wooldrldge would take advantage of them:

-Senator Lowe. So here this company .is with the contract with
several key contracts for onter space activities, trying to get us into
outer space. - Most of their contracts wére. for outer space.
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Admiral Ricrover. Youknow my feeling;sir, that prectlcally every-
thing you develop now has apphcablllty a.nywhere X don’t thmk
there ig much distinetion any more,

.- Senator Lone. Herel is'the oint. Bach’ ‘one’ of these patent appll-
catlons represénted ‘a’ new: 1dle)ea, we needed to' get into outer’ space:
- They.were holding: out on'some of this stuff. “They’ weren’t telling

the other man, who was still butting his head aganst a stone wall
of ignorance trying to solve: problems tfha,t hed alreedy been solved
with [J.8. Government money. -

- Admira]l Rromover. Despite- mande,tory sta,tutory language requir-
mg them to ‘keep each.other informed- of research activities, the Air
Force and NASA spent a year having separate contractors develop
identical -space - vehicles. The Comptroller’ General reported’ this
. wasteful duplication Tast year. He estimated it cost the American

ublic more than $16:million plus a“whole year of wasted research ef-

ort. Yet it probably was difficult for the Air¥orce and NASA ‘to
know what was being accomplished. Thig may be due to the strange
‘theory being propounded by the patert lawyers; that it is‘'supposed to
be a good idea to withhold patent knowledgs, information, and Know-
heow because that forces the other man to Work ha,rder m order to ﬁnd
- out what is going on in research. -

- This is like saying-that, when you ruil for oﬂice as a Sena,tor, Vour op-
ponent should be'given a bonus of 50,000 or 60,000 or 200,000 votes;
that'thisisa good thmg, smce 1t W111 ma,ke you Work ha,rder in order to
get elected.

- -Senator- McCLELLAN That theory Wlll never be a,ccepted and ap-
phed inpolities. =

‘Admiral RicKover. You have Bever accepted 1t m pohtlcs but you
are willing to accept it in patents, sir. ~ -

“Senator McCrerrLan. We may have already dcne it: Coa

* Admiral Rickover. 'We can’t really get away’ ‘with that any more,
beceulse knowledge is: yery. fregﬂe : You ]us‘s have to get 11: out
quickly >

Wlth the present patcnt law you permlt people, even. Government
contractors and’ grantees to Wlthhold this: information.”

Senator Lowe. And'you give them an enormous ﬁnanclal 1ncent1ve

to doit. “Thatisthe problemas I'seeit. =+

- Admiral Rrexover. You know how-it is with many of these ¢om>=
panies. Take the aviation 1ndustr¥ wheré some outlit comes in with
‘asrelatively-small axnount of capital; gets the facilities paid for by the
Government, gets all the research. and development ‘paid for by the
Government, and then gets control of all the commercial and foreign
patent rlcrhts -Our-allies if they adopt an American weapon. or
‘weapons system in ‘order to ‘use or manufacture such weapons, must
then negotiate a patent licensing agreement with the American com-
panies ‘who developed these: products under U.8. Government research
and development funds and who hold the foreign patent rights. This
can inivolve payment of royalties to these American firms by the for-
eign government. This is an- intolerable situation and you get into it
by not’ claiming for the Government its legal rlght to: Government—
ﬁnanced mvenmons :

Senator Loxa. This pertmu]ar outﬁt you mentioned class1ﬁed 11
of. their-patents as being sufficiently basic to- contrel an entire new
industry.
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- Admiral Ricgover.: That is right;sir.:.
- sdenator Exere. Which, was that? .«

- Admiral Ricrover. Ramo-Wooldridge i
_iiSgnator Harr. :Admiral, rutining-through:thesé hearings-1 think
Senator-McClellan may; have gotten the same impression-=is the de-
sirability. of a, uniform law with Tespeet to: the-treatnient of patents
resulting: from. Giovernment-financed indertakings. .. 0 = i

i L know-yourmake the’ p_oin_t_ that everything is the :"S&Hlé, : but :fhe’ré
has been some very good testimony from:small business: people that
they are the segment of commerep which ‘would suffer most if the 6ff-

shoot, idea that.they come np with.cannot be protected in their hands

in order to finance thisconsumer marketing.~ .. o Lo T
.- Admiral Ricrover. Senator -Hart, Lwould have an adjudication,
possibly as called for in the.Space Act, which.could:grint titleto the
patent to small business if it.18-in; the -public interest, with: the Gav-
ernment retaining a:license.: Also if the company.had already dons
something themselves or. owned related patents, théy would get-credit
for it.. X would:not:take this away from them..; I think that would-be
illegal.: . It would be morally wrong.. . Byt since all except some 2 to
3. percent of Government research money goes fo.large corporations,
we really don’t run into this particular problem.: .The problem comes
when research 1s-almost all Government fihanced, and the contracting
company nevertheless: wants-not only -to hold on fo-title 1o irventions
but.also to delay disclosing them.; : There is a case on record—I believe
Senator Long mentioned it at one time—where an investigation was
made. of :a..certain company:ito see-liowthey-handled. information.
When 1t was information they wanted to acquire fromi Government
and other research activities; they had ailarge and efficient group to
obtain the information at once and to-disseminate-it among all: their
own divisions as;ifast as possible. - But -when it came to information
they had: developed under Government:contract, they were hot 86 fast
in getting it.ouf. ..So that.other companies, large and small, were:de-
layed in benefiting from this new knowledge. They delayed some-
times for.a year.. - That is the difference. o7 ‘«ine frewnt o odr 007 50
‘Now here is where it:applies to small business: I should think if I
- were a.small businessman .and wasn’t able to support a large research
information group, I would like:to be able to'get all this mformation
as soon.as-possible and use it. on the same basis as the large:corpora-
tions do, particularly where the Government pays forit.. - & .7
I -don’t’ see. that: small. com_-pa,nies “are particularly: disadvantaged.
when-the Government takes title to’ Governmentfinanced inventions:
Of course, whether the company be large .or-small, if the work they
do under Giovernment contract is based tipon tesearch they had previ-
ously completed with. their own:funds, they must certainly be compen-
sated for what they Liave done. :They Liave an equity in their own re-
search work. - I would never suggest that such-an equity be taken from
a,nyone_,"- e Ty Ceengar i iodniondt ooy pLidn ulipids TS RS R R N
- Now here is ariother point I-would like to:-take up. With knowledge
now doubling.every 9 years;it‘seems to mewé ought to consider lower=
ing the time limit-of patent mohopolies—perhaps to coincide with this
9-year period. It makes little sense to have a monopely period of:17
years today when in:our own 1790 Patent Act it was only 14 years;as
it was in the: English statute of monopolies of 1624:: In:thosetimes it

i
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ook perhaps o centiry or more to-double knowledge. - There’ should
be some sensible relation. between the’time.ititakes to prodiice new
Imowledgsé and the length of-the patent monopoly. Ti the case wliere
the Government owits title to an/ibventiony I would make it:available
without cést. - Tt-would be a terrific ‘bookkesping problem-—with the
gize of today’s Government résearch investments'to charge airoyalty
for a license to use patents resulting fromsuch 'Government research
and:development ‘work:: Besides it-doesn’t make sense.considering the
‘basic. purpose:of patents. It seems to me: only fair that the: publie
which paid for the research should get-the fruits at no cost.= .77 -
. Senator Lowa. And lower prices is one of the benefits of ‘com-

petition. oo e T P P .
i-p :Admiral Ricrover: :Yes, because there'is no use setting up 4 large
'new bureaucracy to police the costs.” T don’t think it is worth'it.. But,
‘ag'you kmnow, such a system is used in England. 'When research and
‘development is done for the British Government, the Government gets
the’ patent. - The Gdvernment then'charges their own companies for
" use of it. -Tn some cages, as T understarid it—the easeé of the Rolls
- Royce engine is an Instance—they have recoversd miore than'the cost
to the Government of the original research'and development. - *
- Senator Lioxa,: May Taskiabout this? Professor Melman of Colum-
bia University did -« sbudy:for this very subcommittee some years ago.
He wag oni_one of the research teams, including the one that went to

" ‘Russia to'see how they were'doing. -+ 1" o Do
* “Admiral' Riciover: Yes, T know about him, sir, T beliéve he was

studying machine tools, - o L
-Senator Lione. He gave ts this illustration’s He said he had had
g0ome contact With a large résearch organizationi in thiscouiitry which
. Spént-a large athount of nioney to puf-in an information cataloging
‘system. 'so, that ‘on stuff that appeared ‘in publications, stuff that was
‘done by others, ‘when this knowledge came to them they could catalog
it immediately and get it available to théir séientists in' each field that
‘these fellows were working on so as to hasten their progress. . = =
' He said that with this large expenditure they managed to shorten
their time, the time on acquiring this information, by 2 weeks. " But
he said in this same organization they decided to make a study on how
long it took the average information that they were developing to get
out, and he said the average period was'4 years, and a lot of 1t never

. Now jif that situstion obtaing in the Department of Defense with
tliree services trying to work on missiles, T don’t see how we are going
" Admiral Ricrovir. Senator Long, you will remembeér that when' T
began my testimony I'said the ramifications of what we are discussing
here go deeper than patents. It affects our national posture and na-
tional defense more than most people realize. Tt gets back to. this:
the Russians, in addition to expediting the issuance of certificates of
authorship have also instituted a system of taking positive steps to
push new ideas into their industry. Théy have recently reorganized
théir research and development efforts with the idea of getting new
technology and automation introduced .into their industry as. fast
ug possible, Tt stemis from the highest levels; the Presidium and Cen-
tral Committee of the Party, the Council 6f Ministers, and Khru-
shohev himgelf—— "~ B o '
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+ Ithink there has been testimony-in a‘'subcommittes in which Senator
‘Humphrey isinvolved that brings up:this point. PR
= We are woefully ‘megligent in: getting ‘information out fast. -T.am
sure everyone here-is:familiar with:the fact that we were caught
‘napping when’sputnik T-made its spectacular appearance because we
did not-have the kind of ceniral information  clearing. system :the
Russians operate. : The -timetable : for:sputnik: had: been ‘given well
ahead of time in several Russian publications available in this country,
;just-as their current timetable for landing on the moon can be found
in Russian technical -literature. P e s e D T
Mzl Clesner of this subconmmittes staff made s speech recently to
_an industry patent group in which he gave several examples show-
ing the unfortunate conseguences caused by madequate facilities and
DProcedures for. disseminating. information. On the moonshot time-
table he cited the Wall Street Journal of May 8, 1961, which reported
-Mr, Webb, NASA Administrator, ds saying that we had no way of
JInowing what the Russian moon conquest timetable is. Yet this time-
table has been reported. in Soviet literature and so far that published
- schedule has come true. .- T TSN TOR TR T e
The House Science. and Space iCommittee used figures given out
by NASA, purporting to show that:weare-getting: ahead ‘of the Rus--
slans. in space because we had published. 64 technieal papers and the
Russians had only .published: 8. Subsequently this too was looked
into by Mr. Clesner and an assoclate, and.they could find more than
100 Russian papers. . Another case concerned publication in 1950 in a
Russian journal of a report on successful application ef- Boolian
algebra, a form of symbolic logie, to-the design of relay contact cir-
cults. in. computers used im modern machines and weapons. . From
195055 scientists of various American computer manufacturers tried
1o.do the same work over again, wasting 5 fruitless years and much
research money, before it was discovered that the Russians had.solved

the problem and published their work. ... - R
“"These are all cases where the information was available in this
country but nobody had picked it up; it wasn’t actively disseminated.
By not using this information fast enough we have been and are still
burting ourselves.. . - .0 ] S

. Senator Sarronstarr. Admiral, have you ever looked at the space
Jaw that was drafted 4 or 5.yearsago? = . 7 - - o

"~ Admiral Rriceover. T did at the time, sir.” _ e e
. Senator SavmonsTarL. I was on f;he,épa,ce Committee it that tiine
and T was one of those who worked ‘on it. It seemed to me we tried
to work out the question of the rights of the individual who was work-
ing on a Government contract what belonged to the Government and
under what conditions he could have application, and it seenied to me
we worked out a pretty good—— R BRI S
- Admiral Ricgover. I think you did, sir. S

. Senator SALTONSTALL, It Was'a very contentious point.

" Admiral Rickover. Yes, sir. ’ T

" The Space Administrator, as you know, has the authority to decide
-whether 2 company has a gifficient equity to be given exclusive com-
mercial patent rights, But what wag proposed last year was that the
company have such equily in all instances, unless there was a special
circumstance where the Government had a need and took title. Thus
there would be a giveaway with no written record. The record would -
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~ only justify those special circumstances where the Government should
receive greater rights than a licensee to use the invention. - The burden
of justification would have been shifted to the Government rather than
to the contractor. . That is the point at isswe. .
. "The change proposed by the patent lawyers Would make ) O’enera,l
rile out of the present authorization to give away patents under 8pe-
_clal circumstances; it would also let NASA pive. away patenbs wmhout
.keepmg records: and justifying their aotlon : :
. I think this is indefensible.. .. S
7 Senator SarmonsTArn. There WB Iean ovor ba,ckward to glve the
,Grovermnent first rights.

Admiral Rickover. The NASA Taw protoots everybody You dld
2 good job on that law, if Lmay S8y $0..

Senator SALTONSTALL. I was just.ome, ‘. i

:Admiral Ricxover. The law 1s perfectly all 110’ht but the proposed
.now amendment is tantamount to saying that NASA’s Administrator
can give away title to inventions to contracting firms and he doosn’t
even have to make any written. 1ust1ﬁoat.10n for his action. : -

Senator Lowa. Admiral Rickover, just one other point that it seems
to me should be considered, There are two problems that bother me.

~ One is this: We are still prov1d1ng an 1ncent1ve for somebody to hold
out on the other guys, I fear. .

Admiral RICKOVER We stlll have that built in,

. Senator Loxg. 1t isa more dubious right and it Would be narrowed
by the Space Act, but it is still there. The mcentlve to hold back and
not communicate Would still be there. . - :

“And then I am fearful of this other problem————

Admiral Rrcxover. Let me.-toke: up that one first. - I- thmk you
'could get around the problem by making it part of the law or part of
any contract that there riust be very rapid disclosure, 'We have that
in the Atomic Energy Commission although it isn’t always lived up to.

. We have some private companies doing work for the ARC—so-called
Pprivate companies although practically every. penny is directly or
indirectly . contributed by . the Government—that delay- getting .eut
their reports. I think it should be made a provision of every contract

© that all mformatlon must.be rapidly: disseminated. where no issue of

security is involved. I would get around your point that way. . -

Senator Lone. Now I can definitely see certain places where the
industry is eéntitled to a patent, and the hest example is in. the petro-
lenm industry.. I gave that exa,mple to- the. commitfee, where these
fellows have ‘done 98 percent of the research with their oWn money
and aven’t even interested in government contracts. ..

The Government says the chances are, knowing all the trado secrets
that Standard Oil of %ew Jersey has, for example, they would get a
jet fuel developed guicker than we can. They have poured $50 million
into research relative to this subject that they have in their files al-
Peady. So, in that ease I think a good case could be made that they
ought to have the patent if they devolop a better jet fuel....

But, on the other hand, I am concerned about the case where a
fallow—these people don’t do anything more than scrateh the ground
a Tittle bit and contend that they ought to be the guy to get the job.
For example, if the Government is going to build something new that
hasn’t been built before, the Corps of Engineers is going to build a
new structure, someone goes out and spends a few dollars in the field
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- jand;kicks afew: things around and: 8455 he i i§ bitter’ quahﬁed in: the
;ﬁel% t&han anyone else and 1t should e’ negotlated rather than put out
0N s, e PR
What Would be your proposal 1:E you'are going to take’ thi NASA'
‘approach -in: keepmg th1s feliow from 'ymg he is’ entltled to ta.ke
Nout atents
A dmirgl]: RICKOVER If he isa brandne'vv‘outﬁt WhO hasn’t dohe any—
thmg, he has no right to them: - Tf he'is an experienced outfit’ and has

knowledge in this p&rtlcular ﬁeld he ought to get 8 percenta,ge That
«could be detérmined.

Senator Hruska, With a resultmd setup that he" can’ be'’ ‘Fécom-
pénsed. for a particular project he has. Take the ‘case of Standard
Oil of New Jersey. They have 98 percént of the lmowledge They
ought to get practically all the-patents. - * -

Admiral’ Ricrdver: N obody is arguing that any: r1crhts be taken
away. - That. ist’t the ‘isste: ‘We are- arrrulno' tha,t the ta,xpa,yer
shouldn’t have any of his rights taken away,

Senator Hruskas Suppose it'id $4-'and 46 percent 1nstead of 98."

Adimiral RIGKOVER You can igeta; ugh estlmate of that sn ' It
-1s possible. + : .

- Senator HRUSKA And dlwde ‘thie p'roceeds of the patentﬁ
Admiral Rrcxover. Yes, sir, it is being done. - '
Senator Loxa. Actua]ly England uses S thie systern, doesn’t 1t'g _

i Admiral RicrovER. Yes, Sip; 1t ca_’ ‘e’ done, you ca‘n Work out 2

'system for doing it.: -

Senator HRUSEA. It calls for 1
percentage. '

" Admiral | Ridkover.: No thls 1sn’t réally a patent determmatmn

This i$ redlly morsa determination by, people ‘of commionsense. You

don’t ieed a patent lawyer to'solve problems of that kind,* You don’t

need a pateht lawyer for you and me to divide this, pad-of” papel iy

Senator Hrvska, Tf T was'in IBM and we nade s $50 million in-
‘vestment in a machine and ‘wesiid we 'did 46 percent, and the, Govern-
‘Tent SaysIwe. only dld 3 percent I have an'idea that ould become a
_lega,l probier, §

- Aidmiiba] RIGKOVER T think in general He' Governm nt Iea.ns over
‘backward to tike care of industry.’ Industry makes out pretty well.

‘Senator Hiosma, That 'is riot the way T 'know of, thé procedure.
- “You give them 4 percent’ and it is‘riot Torg’ before t.he\;' get 40 pércent,
just by self-aggra.ndlzement That is the way it is done, as some of
us have observed. Maybe it oceurs ‘differently in other ﬁelds
- Admiral Ricrover, 1 ¢an only talk from my own experience, from
the knowledge I have of Govermnent people I don’t think there is
a tendency of that kind.

o Senfator HART. Admlra,l ‘how' Would you apply the’ eqmtles in a

case ‘like th189 Thls Was the thlng I was trymg to give voice to

earlier. -

A Government ﬁ.nanced resea,rch pro1ect is poing - 10 somebody that
1is doing well in business méchines; not as big as IBM. And they pro-
duce a good end result for the G‘rovernment but in the process, and
‘quite by ‘accident, by conceivably drawing on their background none-
gheless unconscwusly, they comie up with a way to control tempera-
tures in houses very chea lply Now should the Government take title
to. that and make it royalty free?

“'tent Ia,wyers to determme tha
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Here is what, happens as, I understand .it.. -If this firmidoes have
this idea, unless it 18 given the patent protectlon, the exclusivity for a-
time, they are unable to finance the production.commercially; and some
company like. General Eleetric i s a Ie to- take the NOW: pubhclzed 1dea.
' and yirt;out the unit. : o Lo sl

Admiral RIGKOVER W ,you m1ght prov1de asl mg seale Where
you consider the size of the ‘company ; how-far:is the item: offthe ‘basic.
thing that they are workmg on. -You might give them credit for that::
But, you know, talking from personal .experience; with the loose:-way
the Government generally runs resesrch:and development yow will at:
times find contractors. working oir things they like-and: not alwayson:
‘what they are, supposed o with the Govérnment’ ‘money: “Yéu have:
a hard time keeping them hewing te the }ine, - The companies don’t
always put thelr best people on G‘rovernment research and‘ development
elther. i -

.An approach such as that-o NASA or- AEC could solve':the rob-
lem. where the Government ets first . patent rights but the admmls-'
trator may. waive these rights.. . If Congress:considers-it’ is* in' the'
public. interest to; protect, small. business' in: these ‘oceasional instances
a:walver should be granted; and. o wmtten recordf made of the reason
for the waiver. g ‘

.Senator Loxa;, How about the poss1 Uit of usmg your money to
fencelna,pa,tent2 I I I IR IS SO

Admiral RICKOVER. No no.

Senator Lowe. Has that ever—! Pt

* Admiral Riexover. No, I would: never permlt that ,

Senator Lone. You undérstarid-what:Tram talking abo A

Admiral; Ricxover. Yes, I'do.understand;: It Shou]d Ye toler-
ated. It will make the.little/companies bitter if they cin’t get G0
ernment contracts because they haven’t the know-hHow and the’ faclh-
ties, and on top of that.can’t:get the use of Government .ﬁnenced invén-
tions, these also going to the big.contrdcting firms. ' Tt is alréady’ diffi-
cult enough. for. the smiall: companies;to compete, Tt soiinds like ‘a lot '
of :plous nonsense for the big-companiesithat ‘get most of the patents’
to tell the little onesithat it is'good for thelittle fellow to work or;
"Fhat, if they work. véryhard and:leong: enough they may @ @nother.
way.to do the thing the big- company’ finds itdasyto’ 'use it g8

‘the rights to Gevernmént patents:! Ifithe Tittle’ companies work Hard
and long.enough in’such:an unfair: competition they will g¢'broke,

Senator Lowe: Here is the kind of thing T'any talklng aBotit; whe
there is. 8 technical: problem whiéh hagibeen’ gvercome'and a at:lsfa
tory- answer 'hagj-been found and the ‘patént is ‘applie "here
are inferior ways of:doing:the same: thmg Now your compatitor—:
take :the automobile industry.:<Tf you Have got' a new gearshIft or-
something, your competitor when he sees this thmg, is gomg t’, nd
another;way:to de it to getaround your patent; S

+“Admiral Rrorover: :And:it is generally inferior: and more expenswe '

Senator Lone. Usually mferlor methods L

Tt seems to:me that a féllow who'has got a very; very valuab s0i
entific breakthrough with great: commeteial possibilities would, if he
could; spend:4 lot: of: your research and’ developrment; money fenoin in .

that patent to find every conceivable way of doing the same thing:
Admiral Ricxover, He could.
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- Senator Loxe. Which i is a waste of money You are spendmg a 1ot
of your money-——.: ;i ‘
soAidmiral Rrcrove Senaton Long, under Hormal conditions, underj
condltmns where ‘our country was not in mhortal danger’ from an in-’
ternational conspiracy, the only harm that would be'done is that one’
party, taking advantage of a.patent he obtained from-a Government
contract Wwould: have an unidue advantige over a competitor. But.
toda,y ‘when we don’t have enough scientific'and research people even’
in the Military Establishment it:is foolhardy to have themn waste their
energy: on anything that is hot absolutely’ necessary ‘We: are doing
- lot of: useless duplication in the United States. ~ We simply can’t
_afford that waste of talent from the standpoint, of national safety. = -
“Senator Tove: All'we get-out:of:financing'this patent is the priv-"
1lege of speriding our:money for making'the monopoly most costly to
"That is about how it works out, isn’t it ¥
Admlral Ricrover, T.agree with' you, gir,: although I fully under-.
stand this -is not' a simple problem. - The two major points T have
made are these: that generally where the Governmient pays for the
work; the Government should own-the patent; and that the trend in
resea,reh and developiuent, the trend of teehnoloory all over the World
is to make all knowledge interdependent. E
~Senator Lona:: ¥ou noddéd your, hedd; T ‘believe, i answei to my.
prevjous question. I understood that to mean, that you Were saymm
-yes-for the record? - . :
Admiral Rroxover. That is right.- R ;
Senator Wiey.: May Task a questlon out51de the patent area?
Have the Russians'got any-atomicsibmarines? -
. Admiral RIGKOVER T would:liketo talk off the reeord SII‘
.Senator MoCrprrax. This' W111 be oﬁ the record
_:(Discussion off the-record.) - e
_Senator.Loxe. . Could I.ask: a,bout four questlons here?
L thlnk they.could be aniswered: very:quickly, - ~ o '
;. What is your oﬂ’hand reaction:to a: proposel which vvould pernnt“
'prlvate contractors.in- Government research and- development to take )
out patents.on the conversion;of salt svater to fresh water? - :
" Admiral Riogover.  As T understand it, sir, the President: announced
in. a Tecent speech that whatever-success ‘we may have in developmg'_'
saline conversion, we would -share it-with foreign countries. ‘This, I°
think, is a:noble. and a generous: attitude. - But if a contract for. To-
__h. and development in‘saline conversion had been made in accord-
ce with., present - Department of {Defense‘patent regulations, the’
‘Prasident wouldbe. stopped ;from carrying out his policy ; the foreign-
and domeshc eornmereml r1ghts wonld belon,q to the private contract-"
ing company even thoucrh the- (Jovernment had pald for the devel f
opment. 5
pSenator LONG A1l these eontracts Would prov1de the Government &
license to use, but . this: does not. permlt the Government to prov1de
services to the general public? . . .
Admiral Rrcxover. Correct,. and T thlnk that is Wrong
~T'would .assign the. saline conversion: progran to the: Federa,l A_v1a.-“—
tlon Authomty, or to. enother egencv'that follows a: dlﬂerent patent'r
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. Sénator Lone. Give it-to Agriculture. . They have: got' a law——
-Admiral Rioxover. Or givelt to Interior, because they would-retain:
title to: the patent. - I am'sorry:Senator: A:nderson has: left becausa I
believe he is interested in that matter.. - -
 { certamly would not let the Department of Defense get hold of thez
saline water conversion program or any similar project as long as they
stick totheir present policy. Certamly not unless it is made absolutely '
mandatory by the express will of Congress, .
. -Senator LoNe. Now we pan intothis: Here was.a, fellow Workmg on
Weather control: - That could be very valuable, and we find that these.
people over there haye given him,signed up with him on one of these
_ Department of Deferise blank form contracts where.the contract said
that he would have commercial patent rights or the right to deny the
'Gogernment the use; of weather control for the. beneﬁt of the general_
public : :
- /Admiral RICKOVER This is similar to the pomt we ha.ve been d:lscuss—_
‘ing. . A considerable number of Government agencies are now involved
in weather phenomena.and: in related vesearch: the Air Force, the-
Navy, the Army, the AEC, the FAA, NASA, Agriculture, National’
Science Foundation, and, of course, the Weather Buresw. - They cer--
tainly should all have ready access to all information developed by: -
their Government, nomatter what particular agency spends the money..
‘Yet:they.operate. under different. patent rules. . .- ,
.. There should be uniform patent rules. Congress should not permlt'
every Government contracting officer to set up his own rules on-the
patent rights.of the Government. That isa Iespons1b111ty of Congress.
strong urge: ‘that you consider legislating. a uniform: rule, The
~various agencies will, of course, object. . ‘They will all say that their
Froblems are SO dlﬁ’lcult and so dlﬁerent that 1t is impogsible to pass &
aw. They will also say that Congress, of course, doesn’t understand
their problems, can’ understand the complexities of their particular
situation.. But I think it is essential that ong'rdss prescrlbe a uniform
patent poliey for all Goyernment contracts, . :
Senator MGCrrrrax. That is one of the purposes of Studylncr these
, _bllls, to try to come up with. gome uniform—- .

Admiral Rickover, There are three things that ave :l:'undamental
sir. The first is death and taxes, The next is the second law of thermo: -
dynamics which states that work has to be done to prevent any system
from deteriorating. - Although this is a physics concept, it has an anal~
ogy in human affairs; unless we are constantly alert and work to pre-.
vent it, everything runs downhill.. And the third is that évery human

being tends 1o create a. monopoly for himself, if let alone.

Senator LoxNe. Here is another question and then I am through.

What do you think about this program of permitting private patents.
on these cancer cures?. We are spending about $50 million this year,
I think, trying to get an ‘answer to cancer, I partlcularly think back
to what, happened with penicillin. ' There is something the Department’
of Agriculture did. We are lucky HEW didn’t doit. Agriculture did
that, and the cost of penicillin at wholesale has gone down since ‘it’
was dlscovered from $20 per hundred thousand umts down to 66 cents,,
I think.

“Admiral RICKGVER Less than that 1 beheve
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Senator: LONG I beheve 1t 18 from $2 down‘ to 6 cents per hundred
‘ thoussmd anits, i
' Now the: correct ﬁgure Would be that 1t is oW, selhng at about ones:
l:housa,ndth of the prlce it was selllng for orlgmally*t:'f;hanks ‘tO%COIIIpe-f
ion g ' - e
- Admiral: RI’CKOV‘ER The .prlce
' Senator: Lowe.: Because the Departi
pa,tent : , ‘ :
~Now, if they get oux caricer ¢t ?under i present contract foi the
pubhc who'is paying forall'of this to get'tlie benefit of it T am fearful
they might be'required to pay $50 every time: they go to the drucrstoreﬁ
When the gtuff should bs available for 0-cents. -

zper hundred thousaﬁd.unlts :
ent: of Agmculture had' that»

A dmiral RICE6vER, Sena.tor Long, Trthink: there Fou: ha,ve gotftO‘
get back to'basic principles: You renetmberearlier I mentioned that’
~ when England did away with monopolies in 1624, they retained Tetteiss

patent for-invenhtions;

reluctant]y and’as an’ exception Ailegally
established ‘moricpoly; protécte By law; s recogmized ‘a5 being cont -
trary ‘to" théir basic philosophy” f freedom’ and’ free nterprise; so;
. English law ook -upon: patent monopolies with no h favor:
'There and in‘m y ‘otlier Eurcpean countries’ pateil
_for such’ thmgs 48’ processes relatis
medical or'surgieal’ treatment the
.agrlcultural or surgical instrom
e and ‘the law should b
massive governm'e
k'the majdr scourges of thankind. T th
f’the fa.ct that the 1nventor asks society 't

the light- of't;
made tod vt

5 with moropolies that ave!
hich huma,n hfe .depends?

! o ‘comp

but soc1ety has always intervened if prlces ‘for necessﬂtles are driven
beyond' tolerable limitd becase soreone has, amonopolv on'thésd neces-
sities. Senator Kefauver’s committes certamly bronght out some’
scandalous ‘facts on’ profits miade by drug compames that are’ over-'
charging suffering humamty ‘When our young men are. asked to give’
their lives to their country in time’ ‘6f war, it is surely not'too miich to’
ask’ drug companies to join with'the peaple and with the G ernment‘
in resea,rch for weapons in the war against dlsease, and'to aceept. G‘rov-
ernment research contracts even when these do’ not g’rant' M
patent rights for inventions they makeé with public
course, no,one can :Eorce them but then' beha or should b

to the pnbhc

makmcr dlscoverles Vo3
was dlscovered by Sir Alexander Flemmg 1n ‘thé dour s‘mvesm—‘
ationg into influenza, It has rightly been ealled a “triuniph of acci-
ﬁent and shrewd observation.” Because of his intelligence and train-.
ing, Fleming unmedlate saw the tremendous potentialities of mold,
merely by noticing, in passing, that mold,; had appeared on one of 111s
staphylococeus culture plates and had created a bacteria-free c1rcle
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His, discovery is the basis.of 2, whole family of anti-.
nd it wasnot patented-by its.inventor... ... T -
r, Senator Long, that last year when I talked:to

- You may.vemomber, S

- your subcommittee I mentioned the case of the obstétric forceps that -
- the:Chamberlen family .invented in England. They kept it secret
~for a-hundred . years. .Hundreds-of thousands, perhaps millions: of.
- women-suilered a lot.of pain'in ehildbirth just-because this one family .
- keptitheir invention secret; Iépt it monopoly.. ©f - o i

- .Senator Lona.. And;death.:

- - Admiral RiceoveR. - X ésssir... D O S B R TTPUS It S
-With 50 many- people-dying: from caneer, so much pain being. suf- -
fered by cancer victims, so much money’and effort being: spent by’
Government-and private érganizations in: the search for a cancer cure,
I think-it is unconscionable: for’ a- group-of,drug. companies—ethical -
drug: companies—to-insist-on exclusive; rights as the-price -of. their
jeihing in this-effort. : I -doubt Congress would tolerate it for 1 min- -
uteé if someong:tried-to set: up-a menopoly in-a vitally needed food.
‘_i{Vhygsr?fﬂow it> for-a-vitally neéeded way:to treat oricure -cancer pa--
tlenﬁs ‘:g.'.:r:—:(; i .-:»? ' ” e o crd et e
-Senator Hart. 'We had testimony-this morning from' HEW. which
has: a fule that'title shallivest in Governiment, that-they had to make
oné exception; and:the one éxception was the-instance of cancer, .can-:
cer Tesearchs n porirn s Bl e T Y Ly e
Admiral: Ricrover:: Yes, we i haveé all. read in. the newspapers of.
thefacts: brought-out. during:the recent investigations :of . the Sen-
ate under:Senator Kefauveriand yourselfiinito the drug:business.. The
unconscionably. high' prices exacted. by the ethical drug firms appear
to-be possible-only because-of their possession: of patents on:vitally
needed: medicines:  :Some: things:are going on in this so-called ethical
field which T-personally would:not.consider-ethical; - - -« - - 5
‘Senator Lona, Look  what this cancer thing: is ;going to . mean.. Xt
looks:as:1f we are going to: get the medicine: - We are-making:some

headway:: o T e e a e ey e T T
If you have cancer, either you must have this medicine or you are’
going ‘to-die: Tt is'just that: simplei And the fellow with.that pat-
ent is in'a position to:charge you whateverprice he wants:. -~ /o«
~Admiral Ricrover: Well, without any qiestion, I'would amend the.
HEW: patent rules so that ufider 1o circumstarices-wher the Govern-.
ment paysmoney for research iti the field of hedlth; should there be any
question that any individual or firm may control that via- patent mo-
nopoly. " I think that-is-wrohg. - That 1s-my persenal.opinion.. . - .
vSenator: Hart: ' Of fcourse; this géts you: back t¢'the starting pomt.
This ‘one firm-took the position “L-will‘not-undertake the research-in-
the absence of this condition.” Rty
- Admiral Rickover.: Senator Harty this-gets us back to conflicts be-
tween-private interest’ inmiakimum!ecomrhercial-profit-and public:in- .
terests that may runccouahter'to such profit:: Forany man or: firm or.
group of firmsto put’ personali6t group-interest above a-vital con-,
“corn’ of! the Amierican people; of: & very:large part. of. the Anrerican .
people; or dbiove an limportant fational; need=—wéll; I-had better not .
. sy ‘what Tthinkof such:people. -~ eirormen walt vnt weal i oo
© ‘"\Whers are you going tostop %At what peint.do-you stand up and’
solemnly declare that this Nation, this great country,is.not being run
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- -“solely to protect private business. * There are national considerations
that must override their interest to gef maximum profits. = S
“But-of course you hdve but to mention private’enterprise when
you talk of conflicts of interest between individuals or groups and the -

Nation as a whole to be dccused of being against private enterprise, -

against ‘our: free competitive enterprise system. An analogy would

be to accuse defense attorneys of being against the law of the country
and the country itself when they defend a' person‘accused of crime.
‘That we don’t do since we accept the fact that a lawyer has the duty
“to defend his client. It is not held against*him. that he opposes the
. public prosecutor. It doesn’t immediately cast a-stigma on him: ne-
body calls him'an enemyof thelaw., = .+ . e
-1t seems to me we should learn to'accept that one can be:all for the -
freé.competitive enterprise system and still: have reservations or eriti-
cisms about certain of its manifestations or certain segments of busi-
ness or industry: <A man should be:able to state hig opinicns on the
working: of ‘our ‘economic systern without having: people throw it in -
his teeth that he'is supposedly against free enterprise, against democ:
racy, against the American way of life. Nothing is more certain than :
that the principle: underlying our way: of life, the principle:of indi-
vidua] freedom,is constant. 'But how werealize it will have to change’
- ifithe prineciple is'to be kept inviolate in the midst of vast changes in -
our economic life. Cliche thinking ig very common and much of it~
simply: consists of confusing & principle with the way it is applied.

- You Hark back to-the way a constant:principle - was put-into effect
say a hundred years ago, and you 'argue that unless this procedure is -
contitiued for all eternity the principle will.-be violated. .: In reality,
under changed circumstances s/ prineiple remains intact only if pro-:
" cedures are adapted to these changed: ciréumstances. 'T'his.surely
applies to patents. If we 'want: to:preserve the two principles: uinder--
lying patent law i (1) to:stimulate individual inventiveness and .(2)
to ‘benefit the country by utilizing inventions to promote teclinological -
Erogress, then we will have to make some changes in procedures that

ave evolved in thepatent businesg: - i " - R

- T:belisve just asmuch in individual liberty and the free competitive. .
enterprise system as these patent lawyers whose articles T. have been
reading. ‘They talk a lot about defending the Constitution, the law,
the flag, and the Amierican way of life. . Buta lot of that is-cliche talk
camouflaging their particular interest in obtaining éxtra business out::
of ‘Government research and development contracts. -Those contracts :
are madsifor purpoges other than providing a hew'ludrative field  for.-
patent business.” They ‘have:a ‘higher national: purposé” and they
shoulld’ be handled in a way: that-will best serve the Nation and the’

eople. ) B R e N LT}
P ‘O%Q'Qf- the arguments the patent:bar falls back on if all glse failsis
to’ claini that inventions made under: such:Government contracts will -
niot be properly utilized’ unless they are handed over to.private com- .
panies under a'patent-monopoly.- ‘Fhis seems to-me even-more fan- .
tastic than the double standard they are advocating—one law, that of
master-and servant, for employers and:subcontractors of private com-
panies; another law for the companies themselves:when they are the,
servant and the (Government, the American people; is the master, asin

réséarch and:development contracts, il
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They a.rgue ‘that it takes a patent monopoly to induce a oompany to
work an invention—mind you, not to make the invention. They argue
that the company must be given a monopoly to develop the inven-
tion that has already been made with Government money. This really
goes right back to the kind of economic thinking that prevailed in the
Middle Ages and in the age of mercantilism and led to letters patent
for all sorts of commercia] and trading ventires; to monopolies grant-

~ed by the soverelgn in order to induee people to 1nvest money in a hew
industry or business. I though this sort of thinking went out when
the Western World went for free competitive enterprlse It’s & line
of reasoning that runs counter to every principle underlying free com-
petitive enterprise. It makes the preposterous assuniption that con-
tracting firms must be allowed a pa.tent monopo]y to m rest ) m ney 111"
utilizing g new invention. .

That's surely turning” “the patent law prmclple upside "down
Patents are given to inventors because otherwise their” 1nvent10ns,
would immediately be used by lots: of people and ‘they ‘would get,
nothing out ‘of them. Now it is argued that companies must get -
patent monopolies for inventions paid out of public ‘funds’ becanse
nobody “would “ise them ' tiriless hls expenses were covered by a patent.
monopoly. How does ‘the risk in development of a new invention®
diffeér in’ prmclple from ‘the risks”free enterprise’ undertakes every
‘time gsomething new is started? How does' it d;ffer from the risk a
man takes when he' Opéns a new grécery store or & new hardware store
on a corner where none existed before? We would be:going a “Tong"
way towards abandoning oui- fr' ) competltlve enterprlse systemn if we
granted legal monopolies for whit, are’ essentially norma “business
risks; “ The giveaway advocates: certamly have ma,na.ged to tvmst the
original purpose of patents ot of all-récognition, = - :

Senator LAry: T just want ‘to make the point, that there is at Iea.st‘
oné ‘character:out loose who does. take’ posﬂ:mn that! he’ :
fiirtish his gkills incpiirsuit of & curs’ f6r cancer unless he
teed a patent. . a

-~Adiniral RiCKOVER: Why should a commmtee
pay ‘dttention to guch 4/ p031t10n9 i -

I Benator HirT. Weswere listéning ‘to- the a,ge,ncy hat surrendered§
to that charactel in'this one instince. 2

»Adimiral’ RIGKOVER T would certainly require that ageney to' cha.nge
1ts rule quickly, sir.

#Benator Exard Ts-that the only fellow who could do the research'&‘
Is that the reason He‘could:take such'a position? v S
_ Senator: Harr. The witness ‘was ot 1n the conference Whlch pro— :
duced the agreement, but presumably-——='i

~Senator KxoLm:’ That is'a fine state of: a,ﬁ'aurs When there is only one
fellow in:the country who can invent a cancer cure;’ i -

:Senator: Lone: You Have a contract that’ allows! you to Wasbe time
and, money, and then, on top of tha.t, you can’ have your prlce on 1t for o
1?-years. i i

A.ydmlral RIGKOVER I+ behave'-there is one element of Government?
research-and :dévelopment you haven't: touched on; and pérhaps you
should. I read in the paper several months ago'that the:Departmeént

_of:Defense’ is now. starting to-hand.ont money to. variols organiza-
tions, especially.the large, companies: just te do what they - want-with -
it, w1th no Speuﬁc assignment.

august as thls one‘l
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with, some, way, that each-i :

_ I.thls'wonderful, mve%way of pubhc funds :

courage these people to maintain their orp; ' .
Admiral Ricgover, You mean this fledgling electrlcal 1ndustry and

the ﬂedglmg steel 1ndustry and the fledgling electromcs mdustry All

these poor m 1 .

ator
: I-Ie is 51tt1ng ther ‘ :
‘Senator Dovaras.
Admiral RIckove: .:,Dld you hear that one? 7 T
_There is a Tecent regrulafion setup by the Department of Defenser
that they can just hand out money, grants,of money to anybody to do’
any kind of researchiand development they want. 'The (Jovernment
has no rights to 1t - ‘
. Senstor Loxg, The' Government doesn’t even get the nght to use it. :
It rets nothing, 1V em the money, and—— - .
L dmiral RIOKOVI“R 13 ‘LSklllO‘ the chmrman how the people s1t- _
tln around this table. get,in on this racket.. : .
enator, Dovaras.. It would be ré"r'rarded: s‘a conﬂlct o:E 1nterest I
do not approve ofit, . ... : -
“Senator MCCLELLAN. Senator Douglas,. dld you have any questmns‘2
_Senator Doveras.: No, I have no. questions. ..,

- Isay that I have no questions, but there is one query that comes to',
my ‘mind that probably has been expressed. I L
Suppose a. Erocess s developed or an .mventmn 1scovered under a
Government branch.which, if it becomes,patentéd and known, has
lngh security. value and may, get, into Russian. hands,: Is there any. wayg

ard against that? .
dmiral gRICKOVER Yes; sir.. - There is authority in the Atomm En-

ergy Commission, NASA, and the Department of Defense to have such -

patents made seeret.., Furthermore the Government retains the right”

_.__tobe able to declars such a contract, secret. . That can be.done,-

. Senator Loxe. I was just a.bout through, but I do Want to, ask you
“one thing, i
s E-said this'morning,-and I want'to ask your reactlon to 11:, you have
oot these 17 electrical ‘contractors, the biggest in-the. busmess, from:
General. Electric. on. down; that went-before: the. Federal Judge and
pleaded guilty or nolo contendre ‘to: this- charge, that. they had been
systematically-.cheating and: defranding ‘the .S, iGoverntment  when
they had been bidding:for.procurement: over-ai period of 10 years.. "
- Now: what-would:be your-reaction:to a contracting officer who-sat -
across the table in: ‘that:same: 10<year; period with these fellows sys--
tematically overpricing these things and practically stealing our eye-'
balls: from: us, you: mlé’iﬁ S8y, whero: they: were'bidding en that? Do
you:think the contractmg officer”’ Would haye' p"ut the mgnature of the'
United:States:.on that? Pl .
-:Admiral Rickover. T~ really do not know: what- contractm oﬂicers
of :other: Government agencies: have in: mmd'when they make thesa
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“contracts; T’ aim sure they Tepl they act in‘the best interést o
“respective agencies, " Biit'1f may be that long d' close personal asso-
nseiously to identify agency interest with the
interest of the men from i dustry who 51t’across from them and with
~whom they should be bargaining in'a tough way.- And then we have
this practice of moving people to and fro between business organiza-
“tions “and pohey p051t10ns in. the executlve departments of the
‘Government. L

'pnvate busmessmen onloan to Government from large corporatmns, h1gh rankmg
military officers, who expect,. after they retlre, to_work for. _some of the game
eorporatlons w1th whom they are Now mgnmg contracts,

T -ha.tfe‘.ﬂ()‘,l.fl
one’s eyes to t i
nilitary-industrial \eomplex “In'h
: fPresﬂent Elsenhower Wwarned thi

" rapidly. :crrowmg'up a po erful
'*el]‘ eddress to, the Nai on,

P
';power ex1sts and will persist,”” " :
"I petsonally Have long felt that’ thls us
(in'it-the Seeds of 'a véry real dangeér'to th
“strorig sense of 4 conflict-of interest that is Hieeded
on a contract. - The special interest of big busine
- oritweigh vital natmnal interests. “The Wy patén pohcy of 'the
Defense Departinent, in my opinion, is 4, s I
‘ should take to heart these Words i President

¥ 'lltary complex ha,s
1t ‘can-redud the

3—e1tlzenry ‘can - ‘eompel 'the. ] proper meshmg of the’ huge mdustr;al ‘and military
-machidery of -defense with our peaceful methods and goals 50 that secunty and
-]liberty inay prosper together. - ... Car i
"How to make ‘cértain: that secumty a; Ly ey p ospe:r together
-is really the cruxi of the problem of patentsin Government contraots
Whatever you in Congress decide to do abotit this' problem, in final
“analysis ‘everything depends.on the people who'face each other across
the table when govérnment ¢ontracts are being: negotla.ted T have
i'aced hlghly coopera,twe -and patriotic eontractors ‘also; others:who
-seem t0 be out for profit alone’; some who seem to drive hard bargains
‘with their Government; some "who-did not appear to' give their best
services to the: Government ‘but put their less able people on Govern-
" ment.contract work. -Here T wotld-like to:digress and put.in the rec-
ord theicase of a. man who belongs to the first eategory. i He is Mr.
Robert Paxton,: formerpresident; of the General Electric Co.. Thad ex-
perience with him when he was running the Philadelphia Switchgear
‘Plant of the.(General Electrio (! durlng World, War IE.: It was. rlght
‘after Pearl Harbor.. A number. of our, Wershlps Webe . severely daxi-.
‘aged.: Ttwas essential toreturn.them to service in.the shortest:possible
‘time, - Lwill- tell you ‘this: he turned  that. plant inside: out and_they
delivered. new electrical e ulpment f T Us 1n record-time. . This.en-
"abled us to: put those shlps aek 111to 56 vice. mueh ea.rher tha,n we had.
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o just, want, to. mention thls Of course,:it_has no. > direct bearmg
‘on the’ distressing recent. d1sclosures of collusion’ by General Electric
and Westinghouse and others in fixing prices in Government con-
tracts. | Whatever else may have ha.ppe , Mr, Paxton did do a deal
y tﬁ help When the gomg was, hard. and tough durmg the early part of
't ewar. . ;
“But do I know Whether there . ollusmn between agency on-
tractmg officers and the electrical firms that were unlawfully fixing
_prices when bidding-for Government business? My answer is, I’ do
ot know, but I cantiof make myself believe that any agency contract-
ng officer ever knowmgly made 8 contract where there was colluswn
';on the industry side.’ o
“ Sénator Loxe.” Let me’ bmeﬂy ‘mto this for a moment
" Inmy ]udwment, you are one “of the few men. I have known in the
;mlllta.ry service who can be counted upon to say what- they honestly
“think, regardless of consequences t0 themselves personally.
- Admlral Ricxover, I have. given : you .the best answer I could.
'"From my experience of many years in Government; I don’t know of
I think people may haye done foolish things “but not eriminal
;-thmgs I think some officers and other. ofﬁcmls, some may have been
‘taken in by adulatlon, by social entertaining and the 11ke that, is done
for commercial purposes—that-sometimes goes to a man’s head. . Bt
I don’t-—I know of no official who knowmgly has either given a con-
tract to a company or Would have. swned 1t 1f he thought there was
;Zcollusmn on their part.: o
- Senator Loxg. Let me pose thls questlon to you, thouO'h Admlral _
"- Admiral Rioxover. . Yes, sir. . .;..
\ Senator LoNe.. Standard Oil of New J ersey ma,mtams a ca,pamty
for commereial construction. They are not interested in - ‘building
~office buildings or even their own plants. But_they maintain this
- capacity so that: they can’ tell whether, their contractors ire giving
ithem the right prices. ~And when they ask for bids to build. some-
thing on that Standard Oil plant—they call it Humble now in most
-of the producing plants—but-when they ask for a bid, their own letter
is lying-out there .on: that table Wli‘h that sealed bld of thelrs along-
gide of their contractor’s. .
.- Now if the low bid of. thelr oontra,ctor is Out of hne, 1f they think
:those companies: got together the night before and. agreed what they
g and- that one fellow ‘was going to get the bid with
the others putting-in complementary bids; then Standard Oil has:its
own_ bid in -there that- is chefiper -than the contractors’; ‘and. they
proceed to build that-thing: with  their:own -contract: Jabor. L
~They know within one-quarter of 1 percent what they ought to: pay
for anythmg that is constructed on that property, and:they have bids
-agamst thelr own contra,ctors Not that they Want to bu11d they
‘zdon’t
“And the satiie’ thmg goes for the Corps of Engmeers of’ the Army
—-They put a°sedled bid on the table against their own contractor; and
“when' those bids are opened, if this Army Engineering bid is 10 per-
“ceitt below the low bid on’that table, then the Army: Engmeers build
~that.. They take their own boys and go out and build it: * And many
‘of those contractors -are: outrao'ed when' this happens, féeling that some
incompetent officer has onven ‘them a poor deal. And sometimes they
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will hire a man, they will take one of their best people and have him
* _police the job and.make sure that there is no, paddmg on.the Govern-
- ment ]ob to see that the Government did the right thing, -
.-/ That:is.a-wise and prudent thing to do, and most commercla,l ﬁrms
“'do that type of thing, recognizing how those methods, methods of that
« sorty can prevent you from heing. skinned. :
. HOW can we justify an officer, over.a perlod of 10 years, sﬂ:tmg there
‘ :_Whlle these collusive bids ‘were coming in with out- suspectmg or re-
porting or doing something to protect the Gfovernment’s initerest? .
- -Admiral: Rioxoveg. If -hé igets dﬂferent b1ds, how ¢an the ofﬁclal
judge these figures are dishonest?::

I was witness in a Federal case in 1939 I beheve, when the b1ds on
< glectrical cable for the Navy were identical.: Supreme Court Justice

Clark was then working for the Departmeni: .of  Justice: : He: prose-
cuted the case and he was able to prove. they-all-used the same-price.

- But how is the Government official going té know théie is ‘collision
T—fwhen he gets prices that arejust’a little different froni-each other?
+Of course;.if the price is: way. ‘out’of line he can suspect But I don

s8e how he can tell.

-~ Senator: Loxa: My:1 1mpres31on is'that antitrust made that case’ and
“made it stick just: Wlth 2 l1ttle peanut a,ppropnaﬁlon i their general
- antitrust activitiés.: :

Now, if they Would come-across: that a,nd get the emdence to na,ll 1t,

malke these fellows go to jail, it would bé difficult for me.to'seé. how
~a.Tésponsiblé -and -competent dontracting -officer- could ‘sit- there-and
get taken ; not just on one contract but. systemdtically- for 10 years.
. Admiral Rickover. You-undérstand.-my work-ig-about 95 percent
-'{techmcal I ‘get-into the contractsionly at the end; to the. extent of
“approving ‘them after people come to me-and say “IWe have. got such
-and such proposalsfor such and such 1tems, a,nd we. recommend you
rawardit to soandso.” .
.. Usually, after we. get these roposals I dlscuss them with the offi-
_ ,';clals of :the. companies; and frequently. I. have been able to:get the
-prices down.. "I£.:1 think the prices are still too high, I send a team
< of Grovernment, -people into. the factorles to check 'up -on their: costs,
~.their proﬁts I.do that at, tlmes but it s very dlﬁicult very time con-
: —,_sum:mg
) | don’t see. hOW you can expect the ordmar person ina Govermnent
»_._agency to expect; that there is. collusion, iyz_uwx;gjg
. -gouny b on.the. basis.of: disfr the whole thmg fa.lis i

;-Sena,tor McCLELLAN. Senator Metcalf a,ny qu
Senatoi Mercatr.. No... '
- Senator McCrELLAN, Senator :
.. -Senator Hrusga. No,thank you.. '
. Senator McCrrLraN. Mr. erght Would you care to ask a questlon?
© . Mr. Wrrenr. Just two orthree. ... Y
" "Admiral, I noticed you referred to the practlce of NASA W in
walving, title to inventions in certain cases after they see what the in-
vention is, and T.wondered when you said it was possible to-detérmine
- the amount, the relative amount of contribution .that. the contractor
‘makes and of the. ‘Government in response to questions from Senators
- Hart- and. Hruska,, 1 believe, do, you think’ that ca,n ever be done be.-
- fore you 'see what the’ invention is itself? ¢ _

. anjrthmcr furthe 1A
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AR RIGKOV]:R No,
Mr Whratrt.: Couldiyot
the contract? < 11 .
dmlral RicroveR; No, g, I thmk Foumi, orht hawe to let the thmg
rlde and hivesa provision for the recovery’by the ‘Government. -

Mr. Wrrewr. And I gather ds: far A5 Wwalver is gotiverned: you 'ha,ve
“7io -objection to these waiver provisions providing that a public record
~is made or governmental Tecord is: mede which shews Why the t1t1e was
Awa,wed :Am T correct about that?::

- Admiral :Riogover: Yes; sir. I would put the onus on the admm-

1strator and not the other way around' N : :

o My WererT: Lsee. :
Admiral Rrcxoves. But the Spaoe Adlmmstrator has that rlght
“now, and the AEC has it right now, too

. M’r Whrreat. Tunderstand,: v ¢ : '

<~ Admiral Ricrover. The: law i s net completely restrlctlve Is says
Syoucan makea determmatmn :But under:no circumstances would: I
et any Government agency give Government property a,way w1thout
_a written record. g ‘
o MreWerigat. You would besatisfied if there: were a presumptlon cre-
ated that the:Government 'was entitled to title which could be walved
upon a proper showing on behalf of the contractor2 ‘

‘Admiral Rickover. Y.ouhave! that oW, 311-

- Mr: Wrignr, Yes; L understand: :

- Admiral Rickover. Thatis why I don’t understand What is the issue,

~Mr: ' Wrtert: ! We have that: only in‘the AEC and Space, - :
i *“-‘Admlral RIOKOVER ‘T know, but the'push to amend ths space agency
+hill s the issue there ‘The Administrator alréady hagthe right, but he

it the stag Where you ar let- '

“hag to certify it: Now there is the proposal that this be changed s he
R Won’t haveto cert1fy ‘I think thelaw should perhaps be clarified tore-
quire the Administrator to make a through study and that he justify in
~deétail and in writing why he has- decided to give away a patent. - The
"onus should be on him'to justify the waiverof title by the Giovernment.
© Mr. Wriant: One other thing T want o ask you about. You' say
“you find it véry difficult to make a distinction between variousfieldsin
“which inventive activity occurs. "It is 4 fact, is it niot, that ander the
present AEC practice they treat what they regard as so-called outfield
nventions’ differently from what they ‘term’ infield inventions; that
véntions of soms classes they will makea contract under Whlch the

I ;,contractor can have title, Tf theyarénot in the mlmedmte atomlc ener-

gy field. Is that right?
Admiral Ricgover. Yes, sir: T think that 1s generally the ‘case.
Suppose a man has developed a type of instrument with his owi mone
and the AEC wants to buy a-slightly different type from hina. “I thin
they will make a contract where he essentially retainshis eduity. ' There
are many patentsin‘the AEC field which belong to private contrictors.
. Mr. Wrremr. And you believe that practice- ‘that the: Commlssmn
: now ‘pursues is, you think, ‘adequate to'take care of these'ﬂ' :
7 Admiral Ricgow Yes;sir; I thinkitis.
' "Mr. WricaT. These spe mberests of-the contraetor? ‘
© ' Admiral Rrcxoyir: T consider the' Atomic Energy: Act isa pretty
'_good oné," It certainly has'stood the test of time, -1 beliéve there have
“only been a very small number of ca.ses durmg the entlre perlod the
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law. has been in effect where anyone has compla,lned a,nd these were .
minor complaints that Were readily remedied. -‘

If you canhave.any:law where you only zet ; such a small number of
compla.lnts in 14 or.15 years; I T think even the Senstors here who are:
lawyers will-admit it is.a prétty good law. It is'alaw that works no.
bardship on anyone.. It protects the equ1t1es O:E the’ Government and_;
of the contractor. :
*Senator. Hruska, Mr. Chan'man, I Would llke to ask A.dm1ra.1 Rlck-
over, you have been discussing situations ‘where you feel the Govern- -
ment . as.a result.of its expendlture of money in-a given:field.and on.
a given project would be entitled to have the patent..:Once that hap-
pens, what will the Government:do:with the, patent aeeord.mg to- your
thlni:mg 2. What will it do with-it? . . »

Admiral Ricrover. The: Government could do several thmgs For'_
example, the Federal Aviation Authority has decided to-charge. ro‘yal-
ties. - "There have:been cases where Govenment—owned patents have
been used by industry without. permission being asked; and the Goy--
ernment, has done nothing a,bout it 1 thlnk the Government should .

-not charge royalties. S

X maintain. that once the. Government gets tltle to anL mventlon it
should :dedicate: it to the public.. .. think the bookkeeping, the.bu-
TeaNcTacy: that would otherw1se be 1nv01ved Would be. fantastlc and‘;
exXpensive,. .. .: n

Malke sure: of qumk pubhca,tlon d1ssem1na,te the 1nf0rmat10n rapld-‘ /
ly, let anyone use it who wants te. . That is what I suggest, sir. -

-I-don’t know whether. T have mad_e clear my strong feeling: that one.
of the most important thlngs we must do today—and it transcends -

~ in.importance the particulir intracacies-of gur patent.gystem-—is: that

we must make in: ormatlon avallable qulck y.— That is the most im-. .

portant thing.- : o] : sl

Senator. HRUSKA Then;we get mto the;ﬁeld suggested by Sena,tor :
~ Hart, don’t ‘we, because if it is an article in comrhon use o¥:an atticle .
that. 1s fwidely usedy 1ét us say, or used-in volume, the éompany thist
has ‘the. ability. to- fa.bmcate ‘them quickly -and ddvertise ther quick-;
ly.and exploit'them quickly, they are the big companies. ! The’ sma,ll -
company would-not; be able to db that, the sthall business, . oo %
owever you define it—and I agree with you there is- dlﬂiculty in -
deﬁnlnw :small: business—would -we then run into considerations 6f
gettmg ‘into monopoly because: those thihgs.would: tend to grewtate'-i' :
- Into'the’hands of big businéss; the big producers? "« - at :
Admiral Ricrover: You could do this “you mlght try to get some:”

- definition of a-small'business:: Give them some tax relief. g :

.There aré various things you could do; but-today: gettmg selent1ﬁc-';‘ =
information-out is-abso utely essential for the safety: of our countiy.
That is the poitit- T want to ‘make here. It isessential to our survival..

I talking "here this afternden: T hope all of the-members have:un=
derstood T am mot primérily interested ih the money aspeétof the pat=:
ent' probleri, that & company -or individual-makes a lot of moiiey:out
of Government contracts:or pateiits.:That, to:me, s relatively unim- -

ortant as compared:with the grave danger we are in and the extreme:
importance for-our national. sa,fety «of: getting information: out-quick:-

- 1y I-would hope that asa.resuit 'of these hearings,you might provide:

for setting up an 1nformat10n system that:would be-at Jeast-as good as ;
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- ths Russian system p
dissemination of informatio: _

‘Senator Hrusga, ' Of ‘we are’ genéral leglsla.tlon
After all, if we are-going to cons1der bﬂls along ‘the Tine of 8ither’
S 1176 'or 8. 1084, it wﬂl%e general leg1slatlon Tt will not, be legis-
lation which will pertam to articles or' equipment or commodltles that '
will bear on this immediate defense project,.. i

~Admiral Ricgover. T undeérstand’ that, sir. < But,: of course, Iam .
talking here‘as a public servant: whose job itis to. think’ about this”
and who has'it evermost on hlS mind.’ - To’ me this i is more 1mp0rta,nt
than: anything else, == : o

“Senator. Hrosks. T'm: sure you’ do, at, you see, 1f We are gomcv t X
consider legislation like that that is before ng, I don’t know’ of anyi-E
fieldof astivity ‘which ‘will- not be embra,ced in it. T

- Aditnart Ricwover: ‘That is I‘lﬂ‘ht gir. : ' SRS

Senator- Hitvsg i, Betatse: there 1§ scarcely 'an actwlty that any of'”f
us know of that 'doesn’t Hiave some Government money in it. For ex-"
- ample, tools of thstocling process, '+ e S '

Admlrai Rricrover, Yes, sir. '
IBenator HrusKA; Measurmg devices; "drugs, and medlcme )
theease of public works; dam’ locks of gates; chemicalg’ ‘of all kmds,f'i
farm impléments; textile looms; fork: lifts; fuel, tractors or guns;” ven’E
as simple a thmg as a shotgun or a revolver or a machlnegu‘
booni “fora  Weed: sprea.der 0% hquld fertilizer distiibutor: - Thore
isn’t any-of thoge activities, nor any other 4ctivity that you cay think'
- oftfoday that doesn’t have 111 some form qmte d1rect1y Government
fonds oyt 5 et : o
*Admiral RIGKO‘VE : Pe ‘aps our dlﬂiculth' stem£romm tymg in thef‘
patent situstion with antitrist:laws. Tt may be thit. T think we~
have really got a huge overall problem or rather two problems, and::
there is-4 confluence of these two problems and that s Why you can’t _
comeito a:simple:answer.” ¥ NS I
Bt T would say this: from What ] ksnow of mdustry a.nd T ha,ve:{'?
dea,lt ‘with: industry ‘for: many’ yearscand I am also’ familiar with
‘scientific and engineering:techniques.: I say that I consider the valua:
of patents to be: overrated and that e overra,tmg tends to confuse"'-'
and hinderiug,: - ’
*T undetstand: that the partlcula.r aspect We are talkmor about today B
- ig:whether the Govérnment:should own the patents it ‘pays for.  But"
that is only part of thé problem. T believe it would ¢larify the prob-
lem;: if the entire issue of patents wers:to be reéxamined: - A reevalu-
ation, bearing.in mind basic principles, might demonstrate that the'. :
Ppatent issue s ‘obfuscating other iore important issue.:

You see; itmay. be if we did away with the' patent issue our: prob~
Jems would be: simpler. There is:an analogy with the ‘Departmwent of
Defenses: When we-had:the Army: and Navy, we had ‘two difficult
problems.:“When we got. the Air Foree the difficulty multiplied: geo-

- metrically.: It would: be & good idea; I'believe; to separate the several :

parts:of our 'problem and get one after- another out of the way. "I
want:to-stress: once -more’ that in my:opinion: the :patent system:is :
overrated; today. It was:a’good system-when it -was:set up:mitially..:
" Itiserved 1ts purpose; but like everything: else, 1t needs to be a.da,pted;,
© o cha.ngmg economlc andpolitical condltlons T
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n’ any 1nst1tutlon there -must’ Be change It must hé reexammed _
1% it has beei going on for's long time new values appear and have
0 be considered. ‘Certain thlngs that ‘once were held to be eternal
truths no longer are so. - i

“At one time s lot of. people bohe"o(i in’ slavery Tig vu'tues were'
argued persuaswely, 1ndeed with even'greater oratorical fervor than
the gwea.way patent case is presently bemg ‘argued.’ But today 1o’
one believes in slavery any longer, In time perhaps no one will be-
lieve in giving 4way public property on the say-30°'of a government
agency and without express s authorization by ‘Congress,” There are’
many. thmgs we thought wete true at one time that today. we no longer
think are trug. -The patent system is not, sacred. T think it should
be reexamined. Since the original purpose’ of patent, monopolies was
to stimulate individual inventiveness and our modern industrial sefitp
renders patents very nearly ineffective for this purpose, it might be
advisable to_consider establishing.a different systeri of awards for
employed inventors, -Germany- has'a mandatory system - of rewa.rds
for inveiitors employed i m 1n£1stry and in ‘government. '
stands, the patent system in our untry does not produc
mum  possibls for inv A g ;We can’t aﬂ' .
this go’ or., Ra,p1d technolo ical: progress h= ' beoome a COIldlthIl of.
survival.’ o s '

Senator Hrusra. Then we would have to weigh. th
mlght develop-as a result. of a.bohshmg or_radical
patent laws, .

Admiral Riceover, No, .good: thing év
doesn’t brmg Wlth it other t‘ '_ ,

~ . you have'to pay for progress. Nothing is una,lloyed. o A

Senator: Hruska.: 1 am: speaking of that: process of. reasom_g or 3
loglo We 'say.there are a lot of detriments to the present patent sys-,,
tem. 'So we are going to change.that patent system. And the: '
get-new. evils and: new; hmdrances And you have
don’t you@ ,,,,, o

- Admiral RIGKOVFIR Well I hope you don’t behe ‘
derly, that you can ever cret. life: to.be orderly ‘and. loglcal

 politician you knowthat:it is-not tr .

Senator .Hrusga. We, strivefor: it. We ave. oS :

Admiral Rickover. Yes, and I hope you ﬁnd the Holy{ Graﬂ
Other people have not. .

_Senator. Hrussa. . Ini, that ba.la,nclncr process to whlch I refer. I am
not 1ook1ng for.the:Toly Grail,.  I.am logking . fora system that has.
the least;disadvantageito our.progress as a.civilization. : : -

Admiral Ricrover, Today the immediate probletn that faces us is-
national survival. When we lived in:an éra when:this horrible prob-
lem- 6f survival Wasn’t facing us-with such 1mmed1acy, ‘we:could do
many thmgs tha.t m —toda,y’ ‘1tuat10n ha,vo become unw1se, even.,
dangerous. - : o

~Any: system works, ina fashien But toda,v I thmk you hav to..
Took-at; everythinig from:the -statidpoint of mational survival. . Thiss
may induce you to make some changes: which are good from this stand— g
point: but which: may have some deleterlous" eﬁects-elsewhere That

' ]ustcan’tbehelped 8ir. iy e ol e
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Senator Hrusua. T think a guidance system on a submarine that
will’ take the. submarlne under ‘the North Pole ‘bears on na,tmnal SUT-

vival, biif, when a forkhft in a warelouse is 1mpr0ved in some way,

and the company Who i 1mproves it happens to have a patent on the
forklift at the same time,1t is difficult as.a practicalmatter to see the

the casnal relatlonshlp "The, forklift has nothing to do with riational

survival, and it is the necess1ty of general legislation to déal Wlth ‘the
guldance system for 4 subinarine and also with the forklift improve-
ment, you see. Both have to be all’ under genera.l Ieglslatmn and
how are you going to separate the two? g

Admiral Rickover. A1l you éan”
prmclples with gmdehnes nd purposes. e Congress does this and
‘wets around the difficulties you mentionséd by providing a certain
amount of dlscretmn to the administrator to adjudicate’ and decide
the problems that drise.  In thig manner th‘
Government, and to the contractor.

ity that eqmby should not be taken a,way

bit by thé necessities of p‘roofs, ‘and
esi&odf adjudication

CEO Yes, bt lawy' Are ]
have something to'say abeut ow this coutitry is . Why don’t you
try to get help from other people? . .

“Senator Hrusks. We' try ‘our be
salf. 'We'ask for ispiration ‘from
of it today.
Admn-al RroKo‘ _

'We call withessés in like your--

“Senator HRUsKA’ If your wewsvz'e 11m1ted I thlnk our i yers
should be for more limit; n ]mowledge
“THank yoli prymuch
* Admiral Rtz ovir.” Thank :
Senator McCrerrax. Gent]eme
Adniiraly Would yoﬁ ca.re to m_ (
ther commients? ' _
Admiral Riceover. _-The on]y thmg I can say 1§ that I am d 5) ‘
gratefiil for havmg‘ been’ given the opportumty to talk with this dis-
tmcrulshed group.” I
T have tried to’ o best advide: T'eotild.” T'doh’ know Whetheri
1t Wlll be helpful but at Teast youhave one ihother Vlewpomt :
: 04X to onnd T'iim fiot § patent’ Tawyer.” fivi

Y do'not belisve th! public; the taxpayers’ pait in’ t}us matter from :
all’ that T ‘have vead; his beei adéquateiyfpresehted T rvespectfully

suggest you tell the patent lawyers to sto Ip making that same old'speech’
and 'gét’ another orie. 'Aga.m /sir, may Tthank you for your courtesy.
Tf there s aniything else’T ‘vari db yon I‘équ

tlon, T shall be onlytoo g]ad to help:

8 }ai down general ‘statutory

I'e can be faxrness to the

urged ‘that ‘When. a man has equlty 111:

16 not the only people‘who

nd T tfnnk we have g‘ot ) Iot_f

préeciate the courteois® way ‘Thavebeen treated,

a.ddltl : ]_nforma.-f”

" Senator MoCLeran] Thank: yoﬁ Admiral.: 'We appreclate your;;'

coming. And from the standpoint of the Chair,-at Jeast, this was a’
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- mew problem, and it has become rather complicated and we try to go
through it and study it, and my first impression was that you ought
‘1ot to have one ageney of government over here doing one thing and-
. “another agency over here with the same contract or making a different
contract for the same government. There ought to be some uni-
formity. : '
I don’t know just where the real equities are, but we have gone into
this to try to study it. :
Admiral Riceover. I certainly would have uniformity. The TVA,
of course, says their problem is unique. The DOD says their problem
Cis unique, ‘When you finally get down to it you will find you have 183
million unique problems if you hear enough people.

Senator McCrzrraw. That is true.. 'We have to do this in almost
all legislation. You have to make some provision, have to leave some
discretion in administration, and you have to do this,

~Admiral Riexovir. To answer your question, if you stated what the
policy was to be and left the administrator to be guided by that, I
think the problem eould be worked out. '

Senator MoCreLLaw., Thank you, Admiral,

The committee will stand adjourned.

{ Whereupon, at 4 :20 p.m., the committee adjourned. )
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