On December 12, 1980, President Carter signed into law a piééé of legislation
which most of us refer to as the University-and Small Business Patent Act of

1980.

News of thisleven? reached mé in Detroit within aﬁ hour §f its océurrence;
And suddenly,:it was all éver. A victory.which at one time had seemed
| hopeléSsly beybnd_dur graSP, wvhich had élude& our most determined efforts
rfor yeafs, had now be;éﬁe a§ incrediblé rgalit?. It Qés a time for
celebration, and also fdr':éflection. Were we together then; we would
have'recounted, laughingiy; the hours of our desPair, wﬁile ﬁoaéting the |

heroes and roasting'thefvillains of a truly epic struggle.

I am sure there were parties somewhere, in Washington perhaps, where a few
of our number could add the warmth of comraderie to the joy of victory.
Yet most of us, being removed from one another by a considerable distance,

were obliged to rejoice in solitude, if not also in silence.

Today, for the first time since that happv event, we have an op ortunity to
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rejoice together. I have mot come here today to explore with you the

'problémé which lié ahead, nor t6 discuss the proper distribﬁtion among
~ourselves. of specific assignments. I have come, rather, to celebrate uhat
“has already beén accomplished. It is time té luxuriaté in the kﬁowledge

not merely that we have won, but that, by all that is holy, we deserved

to win.




What was. the darkest ﬁour of the cam_paiéri? It was n'ot., .a.s -éome might
conjeéture. wifxen we were farthest from victory. Incieed, our prqgréss _
was remarkaﬁiy-Steady, albeit agonizingly slow, so that we in@hed closer
to victory each day. The darkest hour was marked inétea@ by the severity
of our casualities. The nadir waé reached on Deﬁeﬁbér'lz,_1978; exactly

' two years prior to the date of emactment. If only we had known!

It is a'tradition'aﬁcng employes everywhere, and among féderal employes
éspeéially,-fof a departing'wofke:'to be escorted to lunch.ﬁn his final
day by a coterie of his friends and office mates. | éuch occasibnsicaﬁ
:ange'frqm the_simély 5iﬁtet$weet to the hilarious. And sometimes, very
.rafely, they can be poignaﬁf'beyond description, Nofm Latker had been
fired by Joe Califaﬁo and'Deceﬁber 12, 1978 was his iast day on the job,
~After 22 plus fears of'féderal serviée he was being terminated without
SEparatiﬁn pav for alleged aeparturés from official DHEW poliecy. T was
working_at Afgonne.Laborapories duringthisperiﬁé but éfrénged to be in
) : £ ’ : .

Washington on tha%}%i%, There were just three of us'fof lunch, Norm,

. ' ' o : : was then
myseli,'and Dave Eden, my former special assistant at Commerce who/with

.the-Departmént of Energy.  Our purpose, Dave's and mine, was to assure

Norm of our continuing commitment to the ‘joint wundertaking, and more especially

"ftc*ﬁneianbtheff*tIt*was*nctwa“sad~meeting;though:the~situationsitselfmwas-a;”ww.,__

grim. We were sustained by the conviction that the Civil Service
.Commission would ultimately set aside Norm's dismissal as illegal, restoring
him tb his post with full back pay. This evenfually transpired,iexcept

:hat Norm got:né back pay-since his income as.a private patent attorney
duriﬁg the lavoff pefiod far ‘exceeded what he wouid have éérned as a éivil

‘servant., -



It would have helped had we known then that Califano himself}wduld soon
be disﬁissed by the President and that the President would prove willing
to sign into law a policy ﬁhi;h Califano had dismissed'ﬁcrm'Latker for

espousing.

Califano was indeed the arch villain-of the entire affair, yet his exzcesses
helped our cause tfemendouslf, turning otherwise Aiﬂzﬁﬁ( parties to our

side. Yet , he was not around at the beginning,

The'vety first'battle.ﬁﬁok place in. lgte 1974 y imﬁediatély prior to the
_establiéhment'of'ﬁhe Energy Rgsearch and Develdpment Administration (ERDA).
At issue was ;he patent policy which would guide the ;onfract énd grant
:activitieé of this new agency, Presidenﬁ Fo;d was anxious to get started with
. his energy initiafivés'of which ERDA was to be the cormerstone. His eagerﬁess,
“however, _
/ left him vulnerable to a handful in Cong;ess who saw an opportunity to impose
rigid patent poiicies upon the fledgliﬁg orgénization. We fough;,;his
.éppbsition to a standstill, then turnéd the tide so that;:iﬁ the end, ERDA's
.patent pﬁiicy'was a lot better than that found in'many'fedefél programs.
wé wére ai&ed in thié'eﬁdeavor_by-an extrdordinary comﬁunicétion froﬁ the
Executive to the Legislature, It may well be without paraliel in our history.
'v”TfaéhiH}“fﬁ’efféEt;“thaf’thé“édminiStration~had*tﬁrvedﬂeutﬁﬁmcoﬁpiomisevwith;@r¢u:n;
Senator Hart,.the leader of the oppﬁsiﬁion, and that the fresident wﬁuld
veto any bill which departed from fhe text cf'that cbmprbmise'ih the slightest
particular. Tﬁe battle ended with a minor victofv for ourISide: ~we had averted

disaster and had actually gained a little ground,
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We were beginning to recognize our friends and win new ones. These
included Congressmen Craig Hosner, Don Fuqua, Mike McCormack, and
Barry'Gbldwater, Jr. On the bthe: side were the rest of the House and

" the whole of the Sendte, or so it appeared. Our leading foes were

Késtenmeie:; Seiberling and Udall - in the House, and Hart and
1Long 4dn the Senate. We should also_rememﬁer Bernie Nash,“Senatqr'Haft's
aide, who was bﬁth tenacious and indefatigable in his opposition. He

was a worthy adversar? and fully deservihg of:our réspect, aﬁd.perhaps
evéﬁ'Somé grudging admiration. Unlike Joe Califano, Bernie Nash made few

.mistakes and he pushed no one into our camp,

Angd ﬁhat.ébout the good guys. The inner circle consistéd of.about six
.membefé_of the Executivé Subcommittée of the Committee on Goﬁernment Patent

Poiicy. :Thésé.six_were chérged with the task of organizing én active

cdns;ituency froh among those who shared our philéscpb?. .Their efforts

produced sﬁrong support and write-in campaigné ~ fror the American Bar
 Ass6ciétion; the National Small Business Association, the National.Patent

Council, the Chamber of Commerce, the Néticnal Associatioﬁ of Manuféctﬁrers,
' Aerospéce Induétries‘Association, and like groups. Norﬁ Latker.was

chairman of a subcommittee dealing with university patent policy., It was

~¥hisedebmtefarganizévche?universityﬂsgqto:uapﬁahgﬁdid,§9‘Eégﬁiﬁi¢§?§}x;ﬁﬁxj,,qnw$v;wﬁ

trécting'immédiate pfonouncements of.support from the Américan Couﬁcil on
Eduzation, and NACUBO (National Association of_College and University
Business Offi¢érs); from which 6rganizétion your own has'sprgng.l”SUPA

came laﬁér; but we soon.fbund ourselves with a team of.dedicated suppo;ters
at the cutting edge of technological advancement{"There is always a first,

even among eduals,'and the first one on my list must be Howard'Brgmer of



.'the wiscogsin AiumﬁiReée&rth.Foundation. ﬁiﬁh’him'wére:
,ﬁeils;Reimers_of Stanford
'.Lérry Gilbert then ofIMIT, now of Boston University
Ray Woodrow of Prin;etbﬁ and later thé'firéﬁ Presideﬁt_of SU?A
\Ray Snyder of Missouri . |

Al Gold then of Rockfeller Univefsity and more recently of NY Polytech

Bob Johnson of the Univgrsity_of Florida
Eafl Freise then of Northwestern and now of N. Dakota
'Clérk McCaftney &f the Univgrsitj of'Soﬁthern'Cal'
| -fom Hartin‘qflUtéh :
Will Famell of Minnesota
Ralph.Dévis of Purdue
Ed McCordy of Wéshington University (St. Louis)
Alan H§o:e of Case Wgsterﬁ_
E Hark Owens of thé_University of California

' Rodger Ditzel then of Iowa State, now of University of Cal

Ed Yates of Johns Hopkins

~ Dennis Barnes then of the University of Virginia, now science
aide to Senator Schmidt

* Bill Burke of Georgia

Tom Evans of Michigan Tech

Joe Wamer of Yale U




.With the.firsﬁ batt;e over, we were strongér - far“strgnger - than we
had_eﬁer been;H_Rather than dismantle our army, we deciﬁed to take the
offensive.'-foéether we wrote a patent poliﬁy tﬁat was as pefféct as‘we
'could make'i;, one t§£ally déﬁoid of the shortcomings asspciated with
paiitical expediegcy.' In shbrt} we set out to educate the misinférmgd,
the'qgtutored:ana the suspiéiéus, rather than ﬁollifﬁ tﬁem. The bill
that we wrote.is known today as Thormton ~ not the Thbrntqﬁ Billior the
Thornton Act - just plain Tﬁornton. The University and Small Business
Péteﬁt Act is Thornton épplied to.uhivérsitiéSjénd small busineéées..

The name Thornton comes, of course, from Ray Thommton who introduced our

‘511l to a reluctant if not hostile House of Representatives. Ray is now

President of Arkansas State University, from which vantage point he must
certainly look back with pride upon what he has wrought. He must alsb be

surprised, given the fact that the bill was never reported out of committee,

ner indeed were hearings ever scheduled.

e learned.dufing these years that, of all the.persuasive arté, education

is the slowesﬁ. And the_éauca;ion\of politiciaﬁslié'slqwef yet, From a
pureiy'pefscna; poiﬁt of view,.I was keenly aware that time was ;ﬁnniﬁg_out.
As the.inauguration.of ?resident Carter approachéd, there remained two un-

finished peices of business.

First - to prevent the imposition of federal control on Recombinant DNA

exparimentation, and

. Second - to legislate Thornton.



Tﬁe comﬁletibn'of these prOjects would dgpend.upoh the.ofganizationfl left
.behind;” In_fa;t; mere waé'acqomplished after.I léft than when ; was present.
My sgcéessor, 3ordén Baruch, pulled a Joe Califano. He repudiated Thorﬁton :
ébsolutely and irrevocably which made everybody work twiéé aé hard.for

Thornﬁon as they migﬁt'have otherwise,

'Almost é year_after the Carter Administratioﬁ.haé begun,_Senator Gaylord.
'_Nélson annownced that his ﬁonopoly Subcomittee would begin a_truly'éxtra—
' ordina;y set of hearings: |
"These hearings,' Nelson said, "woﬂld_exémine effbrts'by_a highly
place& group of Commerce Department employees - most of them hold-
- overs from the two previous administrétioné - who afe trying to
.persuéde Congress to repeal laws thaf now require cértain.agencies

to_take title to the benefits of #ESearch'paid for by the public."”

”Tﬁé Comme;cé Department group; known as the'Governﬁeﬁt Patent
'Policy Commit:ee,ihas been circulatiﬁg a dfaft repoft'amoné
goverﬁmenﬁlagencies-aimed at druming up Congressioﬁal support
for repeal of.lgws that prohibit granting exclusive marketing
‘__rights té companies whiﬁh developed inventions with governmeﬁﬁ

...financed research,"” =

"If this grbup of Commerce Departﬁent employees has its way, the
government would end up giving away to a small number of companies
‘the rights to every invention produced through government financed

research."
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In tfuth and in fact, this set of hearings was'ihtended to be a pre-emptive
strike against Thornton = to prevent a Thornton-type bill from being

introduced in the Senate, and to send a message to members of the House.

The witness list'included a iot of_my old sparring partners, inciuding
‘Admiral Rickover, Representative Seiberling and Senator Long, together

with some new plavers.

By'soﬁé incredible coincidehce;_my name popped up a couple of dozen times
during these hearings, even though I've been gone for almost a year,
‘Representative Seiberling observes at one point that "Assistant Secretary
Ancker-Johnson was almost fanatic in opposition; ‘'she was the leading

rotagonist in doing evervthing she could to stymie compulsory licensing."

Senatér Long accuses me of.mékiﬁg the samé old, tired,.aiscredited claims
to justify the giving awa§ of_goﬁérnmeﬁt owned rights. Theﬁ he'géts.to
the heart of the problem. He says: o
"In April, 1977, a bill was inttoduced in the other bddy.(H.R.6249)

and, I must confess, it is a beéaut. This is what a real giveaway

shpuid be like. It gives evérything'away; it doesn't leave even

a sliver of meat on the bone."

"This proposed legislation is one of the most radical, fér-reaching
and blatant giveaways that I have seen in the many years that I

~have been a2 member of the United States Senate."

Coming from Senator oilédepletichQallpwance'Long, this is high praise indeed,




Rickover then reveals how the ERDA patent'lawyers have-attually invited
contractors to request waivers, all of which goes to show how right he

#as.in denouncing our perfidy the first time around.

Ap economist I never hearﬂ of cdmpares my views to ''stale wine in-qld
bottles." Bdth the Chéirman of ﬁhe,Federal Trade Commission aqﬂ the
Assistant Attorney General.for AntitruSt cénclude with dire predictions
for ﬁhe future 6f our economy, absent their careful scrutinj of tﬁe patent

system in general, and government patent policy in particular.

Somehow, after listening to all these testimony, Senator Nelson éhanges
his mind and decides that Thornton is perfect for universities and small

businesses,

Meanwhile, back at DHEW, Joe Califano'was'wofking his ﬁagic.' Not a single

patent waiver was granted by HEW from the summer of 1977 wntil the fall of 1978.

 Mounting pressures from the=university community, among others, forced the
breaking of the log-jam in late '78. The firing of Norm Latker was effected

in retagliation.

- Califano took office, but was cancelled illegally, only a month later.
The invention in this case involved a CAT scanner. The contfactor/assignee
was a small business concern known as American Science and Engineéring,_lnc.,

or AS&E for short.

Three months ago,.AS&E finally got its day in couft. I should say the

Receivor of what islleft‘qf AS&E got his day in court,

“"One Waiver Had actually becirred in the spring of 1977, shovtly after =~
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The government was found liable and the matter'remanded for the aseeasment
of daﬁages; among other things. I dom't know how mﬁdh.the damages-will be,
but every penny will come out of the taxpayers' pooket for conduct which
Mr. Califano,‘a lawyer, should certainly have koown to be unlawful. If vou
think that I have;hae'difficulty in rationaliziag_nr. Califano's eonduct,
‘listen to what the court has to say. |
"Dr, Riohmond‘s decision may also have been prompted by a
memorandum from Joseph Califano then serving as. Secretary
of HEW, in which Califano motified Dr. Richmond that he had
easked the HEW_Iuapector General to review the decision process
which led to the grant of the AS&E exclusive license, Califano;s
 memorandum'was'dated July 21, 1977, tﬁe'sare date that
" Dr. Richmond wrote his letter to ASS&E purporting to cancel the
license agreement. 1In hie_memoraﬁdom, Califano stated, "In
view.of oy general eoncern with respect to the contract'oro-
curement process within the Department I am 1nterested in
.“ﬁROWIHg how this oeclslon was made.‘. This language is difficult
to reconcile with that which apoeared in a letter Califano had
written to the Speaker of the HouSe,:Thomas (Tip) C'Neili, less
than.ooe mooth earlier, .In his letter to the Speaker, Caiifaﬁo
.. stated ; "1 am pleased.to. Teport thattheDEPartmenthasnow
.granted and.returned a limiteo exclusive'license under tﬂese
1nvent1ons to AS&E as an 1ncent1ve toward their commercial |
development; ‘His letter to the Speaker concluded that "thls
matter ‘has now been resolved in a manner which is fair and

equitable to AS&E, the Department the publlc and other manu-

facturers of CT Scanners.
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Retufsing to she eventsfwhich.were occurring in the Senate around the

time of Senatsr Nelson's Damaseus-Road convetsios, you will recali that
SenatonsBayh and Dole introduced the University and Small Business Patent
Act, and began hearings thereon. At this set of hearings our side got a

" chance to testify and we did so with a vengeance. Our opponents began
1ook1ng for opportunities to be out of the ccuntry rather than face public
_cross-examlnatlon -~ all except Rickover who never answers questions

anyway. He deserves high marks for persistence if not for perspicacity;

The remaindef.of the story is well known to all of you; ¥hat you may not

‘know are the names of the heroes vwhose roles were played behind the scenes.

I-wiii not reveal the ideﬁtities.of the remaining members of the Executive
Subcomrittee, since I don't want anybody to get fired she next time we have
3 change.of administrstion; You already know that Norm is oné of these.
Kor is there time for me to tell you.the exacf contributionsof those individsals
- whose names I feel.compeiled to mention today. It would take hours to do
everfdne justice. Instead, i will merely indicste'the'eapacity in which
each one came to-be of significant service to our cause,

Joe Keves - Association of AmEricas Medieal Colleges

;;Shellv Steinback = Amerlcan Counc1l on Educatlon

Eric Schellin~ \ational Patent Council and Natiomal Small Buszness Assn.

Tom Arnold - Patent Attormey, Officer Of Texas Bar Assn., the American
BEar Assm,, the Licensing Executive Society and the American'Patent

Law Society. 'Each of these groups supported our legislation,

Barry Leshowitz and Brenda levenson - Aides te Senator Dole. 3arry is

now on the faculty of the University of Arizona, I'm not sure where

- Brenda is at the moment.
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;Ed‘Brenner- Former patent commissionef and President:of the

Association for the Advancement of Invention and Innovation.

Francis Browne - Patent Attorney.and officer of ABA

Frank Cacciapaglia and Barry Grossman - Patent Office officials

with responsibiiities for Congfessipnal liaison.,

Dr. Gail ?esyna--.Hbuse:Scienée and Technology Committee staffer -
now with DuPont. | | '

Mike Supérata —-House Science and Technology Committee staffer -
later with House Ways and Means.
- Joe Allen - Aide to Senator Bayh - now Executive Director of

Intellectual Property Owners, Inc., a non-profit association.

Darcia Bracken - Congressional Staffer to Ray Thornton. I believe

that Darcia is now with NASA.

Julie McDonald -~ Administrative Assistant to Ray Thornton. Present

whereabouts not known to my staff - though.probably back in
Arkansas from which she is fully expected to return as a

Congresswoman in her own right. Let's hope so.

‘Lester Fettig- Headed up the Office of Federal Procurement Policy
in the Carter Administration. Gave us more ascistance than any'

other Carter appointee.

Julius Tabin - Patent Attorney to Salk Institute,

Rudy Vignone - Director of Governmental Relations, Goodyear Tire .

and Rubber Company.

rmBrendan¢Somervillerg+rNationalfAssociationpo£;Manufactnrerglw&ﬂﬁ!,nw_uﬂ,.wm_
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ﬂow'$ that for an impressiﬁé érray of talent! Kind of mékeé-ybu wonder
: sometiﬁés vhy it took us so.long. Could we have made .it without them?
Prosably'not; and even 1if we could, we woulﬁn':'be there yet. 56 we
realiy do owé them a ﬁebt of gratitudg. And yet, hafing'said that,.let
us not qveflook ane'incﬁntrOVertible truth: |

THEY could NEVER have made it without US!

You know, and I know, that it is we who did it, and I for one am damn

proud of it!.





