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7 % "710%th CONGRESS
- 1lst Session

- To establish a national program to improve collaboration
between the national laboratory system of the
Department of Energy and the private sector so as to
foster the development of technologies in areas of
significant economic potential in order to enhance the
Nation’s economic competitiveness and strategic well-
being, and for other purposes

IN THE SENATE OF THE UNITED STATES

JANUARY , 1989

MR. DOMENICI (for himself, ‘ B jintroduced

the following bill; whlch was read twice and referred to the
~Committee on

A BILL

. To establish a national program to improve collaboration between
- the national laboratory system of the Department of Energy
'~ and the private sector so as to foster the development of
technologies in areas of significant economic potential in
order to enhance the Nation’s economic competitiveness and
strategic well-being, and for other purposes.

1 BE IT ENACTED BY THE SENATE AND THE HQUSE OF

2 REPRESENTATIVES OF THE UNITED STATES OF AMERICA IN CONGRESS

3 ASSEMBLED That this Act may befreferred to as the "Department of

4 Enerxgy Natlonal Laboratory Cooperative Research and Technology

5 Competltlveness Act of 1989“
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1 SEC. 2. DEFINITIONS.

‘2' ' For purposes of this Act, the térm‘rd | |
3 '  (1)(A) except as proﬁided‘in subpéragréphé (B} and (C);
4 "National Laboratorf" means the following Department of |
5 ” .Energy iaboratorieé -- |
6 o | | r{i) Lawrence~Livermore National Labo#§to;yf
7 T (ii) Lawrénce-Bérkeley National Laboratcry}
8 ' (iii) Los Aiamos National:Laboratory;
9 ) '(iv) Sandia.National Laboratbry;
10 ' CA{wv) FermirNational Accelerator Laboratory;
11 - (vi)_Princeton Plasma:Physics Laboraﬁory;
12 . | (vii) Idaho National Engineeriﬁg LaborétOry;-
';3 :,_ _(viii).Argonne Natibnal Labbratory;
i4 o | {ix) Brookhaven National Laboratory;
15 (#) Oak Ridge National_Labofatory (including the
16 ¥-12 Plant); |
17 - | (xij Pacific Northwest LabOrétory;
18 . (xii) Ames Laboratory; |
19 | (xiii) Stanford Linear Aéceleratoﬁ.Center;
20 7/ixiv) Bates Linear Accelerator Fécility;
21 : (xv) Center for Energy and Envirpnmeht Resgearch;
22 | (xvi) Coal Fired Flow facility;. |
'723’ | . _(xvii) Energﬁ Technology Engineeriﬁg Center;f
24 . (kviii) Hanford Enginéerihg DevelOpmeﬁt Laboratory;
25 S (xix) Ihhalation Toxicology Research Institute;

26 .-- : (xx)_Laboratory for Energy-Related Health Research;
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 (x2i$ Laboratory of Biomedical and Environmeﬁta;
Sciencés;' |
'(x#ii) Laboratory*of Radiobiology'and Environmental
'Health;

(xxiii) Michigan State Univeréity—DOElPlant Research

Laboratdry; o

(xxiv).Notre Dame Radiation Laboratory;

(xxv) .Oak Ridge Associaﬁed Uﬁiversities;

.(xxvi) Radipbiélogy Laborétbry;

{{xxvii).Savannah River Ecoldgy Labofatory}

(xxviii) Savannah River Laboratory;

(xxix) Solar Energy Researcﬁ Institute; and

(xxx) Stanford:Synchrotron Radiaﬁion.Laboratcry.

(B} Such term does not include Naval Nuclear |
Pgopulsién Reactér Laboratories, or their éontractors or
subcontractors performihg work covered under Executive Order
12344, as codified in section 7158 of title 42, United
State;'Code.

'(C) Such'térms shall includes any future government~

owned, contréétpr-operated laboratory facilities established

-as Department of Energy Multi—prog:am‘Laboratories or

‘Program-Dedicated Facilities.

(2) “dont:act" means ahy contract, grant, or

cooperative agreement as those terms are used in sections

6303, 6304, and 6305 of title 31, United States Code,

entered into between any Federal agency and any contractor
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1 ~ for the performance of research, experimental, or

2 | develoPmental activities funded in whole or in part by the.
3 |  Federal Government Such term includes any a381gnment,
é ' : substltutlon of partles, or subcontract of any type entered
5 | ‘into for the performance of such act::.v:.t:r.esf
6 ' {3) "cooperative research‘and'development agreement"
7 means any agreement between the Directors of one or more
8 National Laboratorles and one or more Federal or non- federal
9 _ parties under which the Federal government, through §ggg
10 National Laboratory or Laboratories, provides personnel,.
11 : eervices, facilities, equipment, o¢or other resources with or
12 | without reimbursement and the non-federal parties provide
f 13 | .funds, personnel, seryices; facilities, and eguipment, or
: 14 ' other resources towarq the conduct of specified resgearch,
iS' : development, and demonstration efforts that are consistent
16 : withlthe missions of the National Laboratory; except that
17 snch term does not inolude a proonrenent'contract or
16 | cooperative agreement as those terms are used inISections'
19 16303, 6304, and 6305 of title 31, United States Code.
20 S , (4)'"director of a National Laboratory" means the
21‘ - employee of the Department of Energy 1aboratory manager or
22 operator who directs the management and operation of such -
23 National Laboratory; |
24 (5) "Federal Agency“‘means any executive agendy as
..25 deflned in section 105 of tltle 5, Unlted States Code, and

26 - the mllatary departments deflned by sectlon 102 of title 5,

-




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

SEC.

Unitéd States.Code.

(6) "funding agreement™ means any contract, grant, or

_coopérative agreement entered into between the Sécretary of

Energy and a contractor operating a National Laboratory
that provides for such contractor to perform-fesearchL

experimental, and development activities at such National

 Laboratory;

(7) "laboratory manager or'operatbr" means‘the
contraétor who has signed a contract with the Secretary for
management and operation of a National Laboratory (but only

with respect to aétivities relating to such management or

operation); and

”(8)_"Secretary" means the Secretary of Energy.

3. FINDINGS.

The Congress finds that --

_(1) the Natioﬁ's economic'competitiveneSS'and

-gtrategic well—being depends on the development of advanced

energy technologies, such as those anticipated to evolve

from research and development on high temperature

‘superconducting materials;

{(2) the national laboratories of the'Departmehﬁ of
Energy constitute a multi—discipliné éapability in general
sciencé; énergy'science, and  defense related technology
development with incomparable feSearch and computer
faqilitieé with research and support staffs of demonstrated

international expertise;
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.(3) whilé the National'Léboratories have dembnsﬁrated
succeéées in technology transfer into the pfivate éector,
the:effeCtivehess of this effort can be significantly
enhanced if -- |

(A) industry is made mOré'aﬁare of the National
'Léboratory research and development capabilities and
activities; |

(B) tecﬁhology transfer is'established as ' a
significant element of the miSsibn of the National'

Léboratories; i

{C) the National Laborato?ies are made more aware
of industry market requiremehts; and | | |
(D) industry.becomeé mbre_involved with the

'activities of Nationél Laboratories at an early enough

in therreseérch and devélopmént process to profide

guidance on the development of commercially viable

_products; and |

(4)'a national initiative is nee&ed, if there is to be
é timély transfer of energy technology devélopments from the
National Laboratories to the privaté sector, exceptrﬁhat

nuclear weapons design, development, preoduction, and

‘maintenance must remain the primary mission of the

Department of Energy nuclear weapons complex.

4, PURPOSES.

_The purposes of this Act are to --

{1) enhance collabkoration between universities and the
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privéte sectbr énd £he Natipnai Laboratofiés of the

Départment of Energy so as to foster the deﬁelopmént of

technologies in éreas of significant econdmic'potential.
(2) establish that it is a mission of each National

ﬁabbfatories.to foster, through the transférlof'technology

to the private sector consistent with the national security

~and a fair return on the taxpayers’ investment, the

commercialization of technologies developed in connection

with its research, expefimental. and development activities;
and | |

{3) better meet the continﬁing regsponsibility of the
Federa1 Government to ensure the full use of the results of
the Nation’s Fedérai investment in the National
Laboratoriesf research and development in ﬁéeting
international competition.

5. DIRECTIVE.

SEC.

The Secretary shall --

.ill_take.such actions as he gggg§ appropriate and
consistent with iaw to further the mission seﬁ forth in .
section 3L"ggg. |

.igL ensure that the mission set forth in ééction 3 is
_parried out in a manner that is noE detrimental to the

.military mission of any National Laboratory;

“TITLE I ——NATIONAL LABORATORY CENTERS FOR TECHNOLOGY MANAGEMENT

SEC.

101. POLICY.

For the purposes of title I, it is the policy'of Congress
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| | (i) intellectual property riéhts in teéhnology
de#eloped at-the National Laboratories be managed so as to
.promofe the competitiveness of United States induétries;‘

(2} the Secretary prescriﬁe regulations for Cooperative
reseérch and development agreements ahd i@tellectual
property rights arising under sﬁch agfeements; and
‘(3)‘the diréctors of the National Laboratories devise

implementing piocedures_consisﬁent with.the policy

guidelines set forth by the Secretary.

SEC. 102. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS.

_(a).GENERAL'AUTHdRITY. ~- The Secretary shall prescribe
regulations ensuring that the contract for the management and
opefation.bf any Nationai Laboratory authorizes the direétor.of
such Laboratdry: |

(1) to entei into cooperative fesearEh and déveloPmént
fagreéments.and td negotiate the termé and conditions of such
agreements with--

- {A) 6thef.feaerél agencies;
(B) ﬁnits of state or local government;.
V(C) industriai organizationslinclﬁding'
corporations, partnerships and limited partnerships,
.qonsortia, and industrial_deﬁelopment organizationé;
V(D)‘pubiic and ﬁrivate foundations; |
(E) nonp#ofit organizations (including

universities); or
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(F)'dthérlpersons or entities, inciudihg
licensees of inventions or computér software owned by
.the National Laboratory managef or operator.
(2) to hegotiate intellectual property licensing
agreements for National Laboratory owﬁed inventions or
eompﬁtér softwaré, assigned or licensed tbrthe National

Laboratory by third pérties including voluntary assignment

by employeés.

' (b) SPECIFIC AUTHORITY. -- Each director of a National
Léboratory.may include proviéions in any coopérative research and
development'agreemeht negotiated and entered into purSuént to

 this- section permitting such laboratory manager or operator to --

(1) accept, retain, and use'funds, personnel,

‘services, and property from collaborative parties and

providé“persbnnél, services, and property to collaborating
parties;
{(2) grant or agree to grant in advance to a

collaborative pérty, intellectual property licenses,

" assignments, or cptions thereto, in any invention or

computer software, made, in whole or in part,-by an employee

‘of a National Laboratory under the cooperative research and

development agreement; and

(3) to the extent ponsistentrwith Department of Energy
regulations, orders, and directives pertaiﬁing to conflict

of lnterest, permlt employees or former employees of a

" laboratory manager or operator to part1c1pate in efforts to
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1 transfer to the private sector inventions or computer
2 software, such employees developed or made while in the
3 service of such laboratory.

4 SEC. 103. CRITERIA FOR ENTERING INTO AGREEMENTS.
.5 In determining whether to enter into a cooperative research
6 and development agreements, the directér of a National Laboratory

7 shall determine that --

8 o | (1) facilities at the National Labﬁratory wiil be
| 97 ) .available to conduct the agtivitieg that are the subject of
107 the cbopéfative research and development agreement;
11 ~ (2) the activities that are the subject of the
12 _cooperétivevreseafch and development agreement would not
13 ihterfere with programs of the bepartment éf Enérgy;
14 | (3) the activities that are the subject of the
15 ' Cooperative research and develqpment agréement_would not
16. | create a future detrimental burden on the National
17 Laboratory; and
18 : {4) the proposed cooperative research and deﬁélopment
19 agreement is consistent with applicable guidelines of the
20 - Secretary pursuant to section 102 for cooberative'research
21 and de%elopment agreements.

22 SEC. 104. AGREEMENT CONSIDERATIONS.

23 | In deciding which cooperative research and ¢evelopmént
24 agreements to enter into, and wﬁiCb'licensés, aSsignﬁents, and
25 options to grant, the director_qf a National Laboratory shall --

26 . - (1) give special consideration to émall business firms
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i :and'egnsortia involving small businéss firms;
2 (2) give preference to business units located in the
3 . .Uniféd States that agree that products embodying inventions
4 " or computer éoftWare, made under_the cooperative research
5 and development agreemént or produced througﬁ the use of
6 - such inventions or coméuﬁer éoftware, will be developed and .
E -7 " manufactured substantially in the United Stateé;
| é o f3) in the case of any industrial organizati6ns or
9 dtherlperson subject .to the contrbl of a foreign company or
: 10 government, as apprdpriate,-take into consideration whether
é 11 or not such foreign government permits United States
E 12 agencies, organizations, or other persons to“enter.into
E .13 cooperative reésearch and developmeht agreemen#s and
| 14 licensing agreementsf and |
15 - o (4) provide universities the oppqrtunity.to
16 | éarticipate in such cooperative reséaréh and development
17 .aéreements when such participation-will conﬁributé to the
18 . purpose of this Act. | | |

19 SECn 105. MODIFICATION Oﬁ DISAPPROVA# OF.AGREEMENT;

20 | The‘Secreﬁary may disapprove or require the madification of
21 a coopeﬁativerresearch and development agreement under subsection
22 (a).l Such agreement shall provide a 30-day period beginning on
237 the date the.agreement_is submitted to the Secretary by'the

24 director of the National.Laboratofy concerned,,within which

25 period sucﬁ'action may be taken by the Secretary. In any case in

26 which the'Secretary disapproves or requires the modification of
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any cdopefative agreement submitted under this title, the

Secrétary shall transmit a written explanation of such
disapprovél or modification to the director of the National-
Laboratory:concerned within 30 days after such submission. If
such action is not taken within this_thirty day period,.the

cooperative research and development agreement shall be deemed

“approved.

SEC. 106. LIMITATION.
| The cuﬁulative total of non—appropriafed funds cdntracted to
be received in any year under all cooperative reséarch and
development_agreemehts entered intd by the director of.any
National Laboratory under this Act may not exceed an amount
equal to 10 percent of the annual budget of such Nétional
Labératdry, ﬁnless approved in advance by the Secretary.'
SEC. 107; CONEFLICTS Of INTEREST. |

(a) In negotiating or entering into any cooperative fesearch
and development agreément under this éectiOn, and in negdtiating
or gfanﬁing.any license or assignmenﬁ with respect to

intellectual properﬁy subjéct to this section, the director of a

National Lazboratory (and any employee of a laboratory manager or

operator-who may be acting on behalf of the Director) shall carry
out such.actionslf- |
(1) in compliance with ali épplicable laws and
regulations; ' | | : -
(2) in the public interest; and

(3) not for the benefit of the director of the National
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Labégatory, fhe émpioyee; a reiafed person, fhe'laboratory
'.ménager §r operatbr, or a related entity. | |
(b} A director of a Naticnal Laboratory may not enter into
'ﬁegotiatioﬁs-4-
(I)Ifor a'pooperative'reséarch and development
agreement with a related person or a'rélagéd entity; br
~ (2) for granting a license or assignmenﬁ with respect
to intellectual property subject tb this section to a
related person .or a félateq entity until sﬁcﬁ negotiations
are appiovéd in advance by the Secretary. |
(c) Any cooperative research and de#elopmeht égreement
pfqposed to be entered into by a director of a National
Laboratory with a related person or a relaﬁed entity, and any
licensé or assignment proposed to be'granted by the director of a
Naﬁidnal Laboratory to a related person of a related ehtity, may
not become effective until it is approved by the Secretary. |
(d) For purposés of this section, the term --
{1) "related person" means arpersonlrelated to a
~director of a National Laboratory or té an employee of
' such a director by marriage, blood, or dtherwise,'as
determined by the Secretary ﬁnder-régﬁlations; and
(2) "reléted entiﬁy" méans_a parenﬁ-corporétion.of
a.laboratory manager or operator, a subsidiary or
affiliate of a labbraﬁory méhager @r operator, or any
other entity that has a financial relaﬁibnship with, or

" that is acting as an agent for, a laborétory manager or
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.opefator, as détermined by the Seéretéry under
regulations.
SEC. 105. RECORDS OF AGREEMENTS.
The director of each National Laboratory shall maintain a

record of all cooperative research and development agreements

‘entered into under this title, and shall éubmit_annually a copy

of such record to the‘Secretary.. |
SEC. 106. DUTIES ANDVRESPONSIBILITIES OF THE SECRETARY.

(a) The Secretary shall review all'existing regulations,
policy guidelines} orders, directives, procedures, and
administrative processes associated with the abilities:of the
directors of the.National Laboratories to: |

| (1) enter into cooperative relationships and
cooperative research and development agreements with privéte
industry or universities; |
(2) undertake work-for-others; and
(3)-operate.u3er facilities;

'(b) The Secretary shall review existing standards'fof

'resolving potential conflicts of interests to ensure that such

standards adequately establish guidelines for situations likely

to arise through the use of the authorities granted in this

"subtitle, including but not limited to cases where present or

former National Laboratory employees or their paftners negotiate
licenses or assignments of titles to inventions or negotiate

cooperative research and deveiopmént agreements with Federal

agencies Iiﬁcluding the Department of Energy or the laboratory
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1 'manégerfof operator with which the employee involved is or was’

2  formerly employéd).
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(c) The Secretary shall--
(1) review the impact of the exchange of scientific

information, scientific innovation, and commercialization

. resulting from cooperative research and dévelopment

agreements.

f2)'survey non-federal parties inﬁerestgd in entering
into cooperativé research and developmeﬁt agréements with
thé National Laboraﬁories to détermine if adequate measures
exist t&xencoufage scientific innovation and
commerciaiizaﬁion ;esulting from cooperative research and
development agreéments; and
- (3) based on ﬁhe results of such review and'survéy
develop policy recommendations that shall be submitted to
the Congress. | |
(d) The Secretary shall--

.(1) formulate and carry out a comprehenéive set of
policyrguidelineé to advance the goals of this subtitle,
based_dn the review under suﬁsection (a) ;

(2) ieport to Coﬁgress and the.President within 90
days after the date of the enactment of.this'subﬁitle on the
status of this review; énd
| (3) within 180 days after the date of the enactment of
this Subtitle; implemeﬁt'the policy guidelines under

paragraph (1} that do not require regulations under section
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107. DEFINITIONS.

f (a) For purposes of this title} the_term—-

}1) "collaborative‘party“ means a pértj to a
coopefative research and devélopment.agreemeht;

(2)_"computer soffware" means'récordgd informatiéﬁ,
fegardleSS of form or the.meaia on whiéh it may be recorded,
comp:iéing computer programs or décumentafiog thereof;

(3) "intellectual property" meaﬁs_paténts, trademarks,

'copyrights, mask works,'and other forms of comparable .

property rights protected by federal law;

(4) "invention" means any invention that is or may be

patentable or otherwise protected under Title 35, United

States COde;'or any novel variety of plant that is or may be

protected uﬁder thé-Plant Variety Protectiqn Act (7 U.S.C;

2321 et seq.):

(5) "laboratory owned" means any rights in

- intellectual pxoperty-conveYed under this title to a

contractor qperatingla National Laboréﬁory or any rights in
intellectual property arising uhdef the operating contract
for a National Laboratory where rights are not expressly
taken by the United States Governﬁenﬁ or by a subcontractor;

(6) "made" when used in conjunction with any invention

means the conception or first actual reduction to practice

of such invention;

(7) "subject invention" means any invention of a
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Natiéhél‘Laboratory‘first conceived or ré&uced to pfactice
in tﬁe pérforméncé of work under a contract or funding
agreementlfor the‘0peratioﬁ 6f a National Laboratbry;

(8) "third parties" means domestic eﬁtities located in
Ithe dnited States who agree to manufécture and to conduct
research and development substantiaily in the United States
inClﬁding -- | | .

(A)'Federal agencies other than the Departmeht of
Eaergi:
| (B).units of State or local government;-

(C) industrial organizaticns, such ‘as
corporationsf partnerships, limited pértnerships,
‘consortia, or industrial development_organizétions;'

:(D) public and private foundations; _

(E) nonprofit organizations such aé'universities;
and |

(F) licensees of inventions or compute; software
owned by the laboratory manager or operéﬁor.

TITLE II -- CENTERS FdR RESEARCH ON RESEARCH ON

HIGH-TEMPERATURE SUPERCONDUCTING TECHNOLOGIES

SEC, 201. FINDINGS.

For purposes of this Eitle, the Congress finds that:
(1) extensive research in supefConducting materials is

beinag conducted by the Degar;hent of Energy to support its

programmatic activities in High Energy Physics, Magnetic

Fusion Energy, Energy Storage Systems, Electric Energy

-
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Systéms; and Energy Consérvétion; pursuéht-to the Federal
Non-nuclear Energy Research aﬁd_Develophent Act of 1974
(P.L; 93-577),-the Energy Reorganization Act of 1974 (P.L.
93*483), and fhe Department of Energy Organiéation Act (P.L.
95-91) ; |

_(2)'recent developments.in‘high—température

superconducting materials hold great promise for highly‘

efficient energy storage and transmission, medical

diaghostics, magnets for physics research and fusionl
reactors, and smaller super-computers;

‘(3)';§ the United States is a world léader in basic
research on high-temperature superconducting mate:ials, then

programs supporting this research at the Department of

‘Defense, the National Science Foundation, and the Department

of Energy should be maintained and strengthened;

"(4) there is intenée interﬁatiénai interest in the
commercialization'of high;temperature superconductihg'
hate;ials and the key to success in jits commercialization
lies in the rapid development of these.méteriéls and the
identification of their applications; and

(5) the National Laboratories have demonstrated
expertise in highftemperature superdonductiﬁity research and
have a proven record in research in enabling technologies

which can benefit the industrial geggor efforts in the

 commercislization of new technologies and product

development.
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SEC. 202. PURPOSES. |
The purposes of this title are --
| (1) to provide for research on critical enabling
technologies to assist United States industry in the

' commercialization of high—ﬁémperature éuperconductors;

(2) to provide hatio$alrorganizétion;and coordinaﬁion
in the research, development aﬁd:cémmercialization of high-
temperaﬁure superconductors; and

- {3) to encourage.private industry, university, and

National Labﬁratorj interaction through centers_for_researcﬁ

onlhigh-temperature superconductivity at the National

Laboratories.

SEC. 203. ESTABLISHMENT OF THE HIGH—TEMPERATURE SUPERCONDUCTOR
- RESEARCH INITIATIVE.

The_Secretary'of Enérgy shall initiate and carry out a
cooperative program of research on enabling high-temperature
superconductor technology and on the p:acticél épplications of
such technblogy (here-in-after referred to in this title as the
"Initiative"™), |
SEC. 205. COUNCIL ON ENABLING TECHNOLOGIES.

'(aj ESTABLISHMENT. ~— The Secretary of Enefgy shall form the
"Coﬁncil for Research on Enabling Technologies" (here-in-after
referred to in this title as the "Council") that shall be
composed or represénﬁatives of apprbpriate goverhment agencies,

universgities, and industry to pfovidé advice to the Secretary in

setting goals and strategies for the Initiative.
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(bf bUTIES; -- The éouncil shall.recommen& gﬁidelines for
the‘release of tﬁe'technical findings and developments ﬁade by
the cooperative research centers establishéd pursuant to
subsection (b) . Guidelines fofrreleasing techﬁical f;ndings set

forth by the Council shall be consistent with guidelines set

forth by affected Federal agencies.

(c) AVOIDANCE OF DUPLICATION.-- The Coupéil shall keep
appfaised of ‘activities taking place at the existing Research
Cehters on Superconductivity and Supergonductiviﬁy Pilot Centers.
In.cafiying out its fesponsibilities unde; éubsection {a}, the.
Council shall-recommend to the Secretary and such Centers

measures to ensure that unnecessarily duplicative research or

‘activities are not being carried out at these Centers.

SEC. 206. CENTERS FOR RESEARCH ON ENABLING TECHNOLOGIES.
(a} The Secretary'shall establish cooperative research

centers in enabling technologies for high-temperature

_superconducting-materials and applications (here-in-after

referred to in this title as "Centers") at one or more National

Laboratories with appropriaterﬁniversity and private industry

participants. | |
(b) The Centers shall be located at National Laboratories

ﬁhat demonstrate experﬁise.in - |

(1) high-teﬁperature superconductivity.researéhf and

(2) research in'associated_technolbgies including --

(A) thin film and bulk ceramic.synﬁhesis and

processing; and
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(B) characterization of physical, chemical,

and structural properties in materials.

SEC. 207. PARTICIPATION BY THE NATIONAL LABORATORIES.

(a) MISSION OF NATIONAL LABORATORIES.-- The Secretary shall
ensure that the Naticnal Laboratories shati may participate in
the Initiative, to the extent that such participation is

consistent with the purposes of thisg Act.

{b) AGREEMENTS.-¥ The Secretary shall énter into such

contracts and agféements, with other‘Fedéral agéncies,'with_U.S.
private iﬁdustrial or researéh o;ganizatibns;'or consortia, or.
with any college or university, as may be necessary to provide
for ﬁhe'active participation of the Nationél Laboratories in the
Initiativef_ |

{c) ﬁEQUIREMENTS. = Thé Iniﬁiativé shali include provisions
for one or ﬁore National Laboratory to conduct research, |
experimental, and devélopmeht activities'felating té high-
temperature superconductivity. Such activities may include
research, exéerimeﬁtal, and development activities in associated
technologies (including thin film_and bulk ceramic synthesis and

processing and the characterization of physical, chemical, and

structural properties in materials) .

SEC. 208. PERSONNEL EXCHANGES.

The Initiative'may inglude provisions fqr'temporary
exchanges of bersdnnel betweenIanyldomeStic'firm or univérsity
refefred to in this title andithe National Laboratorie- =hat are

participating in the Initiative. The exchange of personnel may.

~
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be subject to such restrictions, limitations, terms and

conditions as the Secretary considers nécessary in the iﬁteresﬁl
of nationﬁl security.
SEC. 209. OTHER DEPARTMENT OF ENERGY RESOURCES.

{a) AVAILARILITY OF RESQURCES.-- Subject to subsection (b),
the Secretary may make availablé‘tq other'departmehts or agenqies
of the Federal Government, and to any participaht in research and
development projects under the Initiative, any facilities,
personnel, equipment,_services, and other.resources of.tpe
Department of Energy for the putp@se of conductinérreSQarch and
development projects under the Initiative.

(b) REIMBURSEMENT. -— At his discretion, the Secretary may.

to the extent practicable, make facilities_available.under this
section only to the extent that the cost of the use of such

facilities is reimbursed by the user.

SEC. 210. :BUDGETING FOR HIGH-TEMPERATURE SUPERCONDUCTIVITY

RESEARCH.

To the extent thé'Secretary considers ap§ropria£e and -
necessary; the Secretafy{ in preparing‘the.rESearch and
devélopment budget of the Department of Energy to be included in |
the annual budget submitted to theACongress by the President fdrﬂ
fiscal years 1990, 1991, 19292, 1993, 1994, and 1995 under section’
1105 (a) ofjtitle 31, United States Code, Shali provide for

programs, projects,'and activities Ehat encourage the .

- development of new technology in the field of high-temperature
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SEC. 211. COST-SHARING AGREEMENTS.

(a) PERMITTED PROVISIONS. -- The Secretary shall ensure,
pursuant to title I, that contracts for the operation of National

Laboratories provide the director of each National Laboratory

.that is participating in the Initiative or the contractor
operating any such National Laboratory the authority to receive

funds under any cooperative research and development agreement

entered into with a domestic firm or university uﬁder the

TInitiative.

(b) CONSIDERATIONS. -- The director of each National

Laboratory that is participating in the Initiative, in

- determining the type and extent of its laboratory participation

in carrying out work for others, shall undertake such work only
when facilities'are available and there use would not interfere
with Department of Energy programs, and_sﬁch nor create a future
detrimental burden on the National Laboratory.

{(c) LIMITATIONS. -- (1) Not more than 10 percent of the

annualmogerating budget of any National Laborétory'may be derived
from non*appropriaﬁgd funds derived from gontracts entered into
under the Initiative,-except to the extenﬁ apprbve# in advance by
the Secrétary. | o
(2) Undér subsection (a), no National Léboratdrj may
receiﬁe more than $10,000,000 of non-appropriated fundé, or
fhe equivalent of such amoﬁnt;‘from'any person-under any
‘cooperative research and developmenﬁ agreemént entered into

under the Initiative, except to the extent approved in
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.advaﬁce by the.Secrétary.
sEc. 212.
OVERSIGHE-RELATING-FO-PHE-INIFPIATIVE:

fa}QBESAPPRev35-AHB-HeBEFEGA?EeH-eE—thEEHEHQS:—4-—f}}—?he
Secretary—may-review-g-coopcrativé-reaearch-andmdéveiopment
agreement—forfthe;purpose~of—disapproving~or~requiringFtﬁe
modifidabion-of-thg-cocperabive—research—and-deveiopment
agréement%-—Each?sucb—agreemcnt—shaii-pro?ide—a-Bé—dﬁy*pericd
within*ﬁhich—the?agreemént~may—be*désapproved-or4modified-by-the
Secretﬁry—beginning—en—the—dnte-the~agréement—is—Submitted—to—thé
Sﬁcretaﬁyf"

| {E}-En~any~¢aae—inwwhich-the—Secretary-disapprovear-dr

réquires-the—modificaﬁion-ofr—nny—agreement—submiﬁtedfto-the.
Secretary-ﬁnder—this;sectionr—Wiéhin—ée-days-afterﬁsuch
submissiony-the-Secretary-shali-transmit-a-written-expianation-of
such-diﬁapprovai-er-modificatidﬁ-to-the-héad;of—the—Nationai
baboratory-concerneds

(a) RECORD OF AGREEMENTS. -~ Each National Laboratory shall
maintain a record of all agreements entered into uﬁder this
subtitle section and‘submit sﬁch'rédord.to the Sedretary on an
annual‘basis._
SEC. 213. AVOIDANCE OF DUPLICATION.

In carrying out the Initiative, the Secretary shall ensure

that unnecessarily duplicative research is not performed at the

research facilities of the Department of Energy (including the

National Laboratories) that are participating in the Initiative.
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- TITLE III. GENERAIL, PROVISIONS

. 301. AUTHORITY OF THE SECRETARY.

. (a) Nothing in this Act may be construed to affect or limit

(1) the authority of the Secretary to control all

"classified or sensitive (as defined pursuant to section'148

of the Atomic Energy Act of 1954, as amended) research
contracts and agreements to which the Department-of Energy
or a National Labofatory.is a party; or '

{2) the vesting of title in the Department of Energy of
all intellectual property ﬁhat is madé under classified or
sensitive (as defined pursuant to sedtion 148 of the Atomic
Energy Act of 1954, as amendéd) research in.a National
Laboratd?y cr.in a facilitf of é collaborative pafty under a
cooperative research and development agreement apd that is
classified or sensitive. |
302; REGULATIONS. .

(a) Within 180 da&s after the date of the enéctment of this

the Secretarf shall prescribe regulatiqns for implementing'

éectionsrloz, 303, and 304. In prescribing such regﬁlations the

Secretary shall provide opportunity for public comment on

prdposed regulations.

(b} Any such regulations shall be guided by the purpose of

this Act.

(c) Before the Secretaryiissues_regulations under this

gsection, the Secretary shall consult with the Office of Federal
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Procuremeﬁt Policy to reﬁiew such fggulations fo: consiétency
with this subtitle. |
SEC. 303. PATENT OWNERSHIP AND THE CONDITIONS OF OWNERSHIP.
(a) DISPOSAL.OF.TITLE TO INVENTIONS. -- Notwithstahding
section'152 of the Atomic Energy Act-of 1954 (42 U;S;C; 2182),
section 9-of.the Federél Non-nuclear Energy Research and -

Developmenﬁ'Act of 1974 (42 U.S.C. 5908), or other provisibn of

_law,'thé Secretary shall‘dispose of the title to any subject

invention made in the performance of a Déparﬁment of Enefgy

contract to manage oxr operate any-National Laboratory in the same
manner as applied to small business and nonprofit orgahizations'
undeﬁ'Chapter 18 of title 35, United States Code,-éxcépt that a
condition of such disposai'éhéll be the retention by the United
Stateé.of‘a roYalty-ffee license to use such subjecﬁ invention
for United States Government purposes. B |

(b) RETENTION OF TITLE BY UNITED STATES. -- (1) Whenever a
manager, operator or employee of a National Laboratoryrunder a.
contréct makes a subject invention to which the Secretary has
determined (at the time of.contraCting for the management and
operation of the National Laboratory) to'retaiﬁ title for o
exceptional circumstances under section 202(a) (ii) of title 35,
Unitéd States Code, the title to the subject invention shall be
retained by the Government unless the NaﬁionallLaboratory at
which thé invention is made rejuests title to such'invention and

the Secretary does not notify the director of the National

Laboratory --
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-kA} within 90 days after reCeip£ of such request that
the subjéct'invention is covefed by a determination under
‘such section 202(a) (ii); or
 (B) within 150 days after're¢eipt of such request that
£he subject invention has beén'classified or has been
designatéd sensitivé'technical information as authorized by
section 148 of the Atomic Enéfgy Act of 1854,
(2) Whene%er é manager or operator of a National
Labbfatory makes a subject invention to which the‘Secﬁetary has
determined (at the time §f contracting for the management and
operation of the National Laboratory) to retain tiﬁle because the
invention is made in the course of or under a funding.agreement |
described in section 202(a) (iv) of title 35, United States Code,

the title to the subject invention shall be retained by the

Government unless the dirgctor.of the National;Laboratory at
which the invention ié made requests'title to sucﬁ invention and
the-Secretafy does not notify the direbtor of the National
Laboratory within-Be«days—after-rcceiﬁt-of—such-fequest-that—the d&gﬂ
invention -- | | |
(a) within 150 days after receipt of such request that

the_éubject invention has been classified or has Eeen

designated sensitive technical info:mation'gs authorized by

section 148 of the Atomic Energy Act of 1954} and

(B) within 90 days after feceiét of such request that the
subject iﬁvention is cp&ered by a determination under such

subsection 202 (a) (iv).
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{3) The Secretary may not use export.control-statues or
regulations as the sole basis for refusing a request for title to

a subject invention.

' (4) If the Secretary does not notify the director of the
National Laboratory that has requested title to a subject
invention in accordance with this section, such National

Laboratory shall be deemed to have elected title to the invention

under the Government-wide contractor patentable ownership

provisions of Chapter 18 of title 35, United States'Code.

(c) The Secretary may, by rule with notice and public
comment under 5 U.3.C. 553, exempt from the operation of
subsection (b) any category of inventions that he determines is

diréctly related to :esearch and development on the design,

‘manufacture, or utilization of any nuclear weapon or component.

SEC. 304. INTELLECTUAL PROPERTY.

(a) CONTRACT PROVISIONS. ~- Any Department of Energy

contract for the management or ope:ation of a National
Laboratory shall provide -- | N |
| (lj'that any royalties or income that is earned by the
manager or operator of a Nationai Laboratory from the
licensing of iaboratory-owned intellectual property rights
in any fiscal year shall be used as aﬁthorizgd_under,
_subsection 202(c) (7) (E) of title 35, United States Code and
. Sectioh iB(a)(li(B)(i)-(if) and section 13(a) (2)-{(4} of the
Stevenson-Wydler Technology Innovatibn Act of 1980 (15

vu.s.c. 3710c(a)(1)(5)(i)-(iv) and 3710c(a)(2)4(4); and
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(2) that the costs of obtalnlng and protectlng
intellectual property rights in any invention or computer
software, owned by the National Laboratory shall be paid for

by the laboratory manager.otroperator as 'a cost'ahared- |
rexpense under a cooperative research and oeyelopment
agreement . |
(b) The Secretary shall ensure that'all'inteilectual

property granted to a 1aboratoryrmanager or operator shall be

subject to a royalty-free license to use and reproduce such

4intellectnal property for United States Government purposes.

(c) The Secretary shall establish procedures to have the

management of intellectual property rights, including

procurement, retention, and licensing of such rights, in

connection with laboratory-owned inventions and computer

software, be the'responsibility of the director of the National

Laboratory at which the invention or computer software are made,

developed or asgigned.
(d) The Secretary shall prescribe regulations, orders, or
directives prohibiting any laboratory manager or operator who has

received title to intellectual property under this section from

'receiving'money or other benefit from the use or licensing of

such property for the benefit of the laboratory manager ox

operator, exoept for research and development associated with

‘activities at the National Laboratory to promote technology

transfer as authorized by law, or in special circumstances, as

may be.approved by the appropriate Department of Energy
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Operations Office manager.

(e) COMPENSATION. -- (1) Subiject to paragréph (2), in return

for retaining title to any intellectual property rights in any

invention or discovery made in performance of a Department of

Energy cooperative research and development agreement, the
- manager or operator of any National Laboratory shall pay to the
United States reasonable compensation based on the value of the

~technology transferred. The amount of the payment arising as a

result of the transfer shall be set by an arbitration bbafd
consigting of one member selected by the manager or operator of
the Nétional Labgratory,'one member selécted byrﬁhe Secretary,
and one méﬁbef jointly selectéd bf the-mahaﬁér or operétor_and
the Secretﬁry. In determining the payment, the arbitration
boards shall set an émdﬁﬁt that is proportionate with the
researéh and d9velopment‘coéts funded by the United Statés. The
arbit;ation board shall have discretion to permit the payment to

be made in installments according to the extent the manager or

operator uses or employs the intellectual property.

{2) Paragraph (1) shall not apply if:

() the contract manager and operator is operating
the National Laboratory for no profit or fee beyond
expenses;  and | _ .

(B} such contract manager or 6peratqr is offering
the intelléctual propérty'for fair market wvalue and any

fvalpe'pr royalties the gontractér derives from the

intellectual property will be returned to the.National_
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‘Laboratory or the Federal Treasury in accordance with

Section 202(c¢) (7) (E) of title 35, United States Code.

SEC. 305. MARCH-IN RIGHTS.

The Secretary may require the licensing to third parties of
all intellectual property owned by the laboratory managér or

operéﬁdr that is subject to the provisions of this subtitle in

- the same manner as provided under section 203_Qf'title 35, United

Stateé Code.
SEC. 306. OVEﬁSIGHT.

(a) The Secretary, the Inspector General of the Department
of Energy, and the Comptreller General shaii conduct peribdic
aUdits.of.activities of the National Laboratoriés under fhis
Act. |

(b) ﬁdthing in this Act diminishes the respoﬁsibility of
the Secretary to keep Congress fully and currently informed or

the right of Congress to reviéw_and receive information with

‘respect to any agreement, license, or intellectual property

subject'tq this Act.
SEC. 307. COPYRIGHTS AND PATENTS.

This title does not confer any new authority on the
Department of Energy to obtain a copyright or.é patenﬁ;
SEC. 308. LIABILITY OF THE UNITED STATES.

The United States may not be held liable for a claim
brbught by any person al;eging injdry resulting from a product

embodying intellectual prdperty or from a.product produced

through the use of intellectual property acquired undef this
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subtitle. The preceding:sentence does not apply to such a

product if the product'is produced by the Federal Government oxr

at the reéuest of the Federal Government .
SEC. 309. EFFECTIVE DATE.

This Act shall_téke effect 180 days after the aate of the
enactmentiof thisuAct (regardless of whether reguiations have
been.promulgated under section 302). fhe Secretafy shail
immediately enter into ﬁegotiétions with each laboratory manager

or operator to amend all existing contracts for the operation of

the National Laboratories, to reflect this Act.
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EXECUTIVE @F?é@@ QF THE FRESIDENT
 CPPICE OF MANAGEMENT AND BUDORT
WASFNGTON, 0., 20803

July 6, 1988

MEMORANDUM FOR: DEPARTMENT OF COMMERCE
‘ DEPARTMENT OF DEFENSE
DEPARTMENT OF ENERGY
DEPARTHMENT OF JUSTICE
DE?ARTHENT OF ;;;ﬁFURY

FROM: | Jesoph 6. Heslfdd
Daputy Amsociate Didector
for Energy and/Bcience

SUBJECT Interagency Coordlinating Meeting on Title IV of
£.1460: Technology Hanagement Policy for the
Department of Energy’s (DOE) Natienal
storatariaa

on Fridey, July 8, at 2 p.m., there will be & meating to
dizcuse Title IV of Senator Domenicli’s bill 1480 (also called
Amendment No. 1627-Department of Energy National Laberatory
Cooparative Research Initiatives Act). It will be held in
conference Room 10102 at the New Executive Office Buillding.

Title IV contains Technolegy Hanagement pelicies that will
guide the DOE laboratories in their future joint ventures, It
includes Intellectual Property contract Provisions, Technical
Data and computer Seftware Owhership Conditions, Patent Ownership
conditions, and Provisions on Autheriti&@ te Enter into Coopera-
tive RE&D Agreemeneaa

Bacause of the breadth of thess issues, it ia important thae
all the agencies with ¢oncerns in thess areas meet to help de-
veiop an Administration Position on these provisiona. It is very
impartant that each of the subsections be discussed and the views
of amch of the various agencies be understood. Then OMB staff
will then be abla to incogporata agency views into & position
gratement on this Title. The resulting statement could then be
used either for a "ficer positlion® eon the bill or as a means for
suggestions @hanggs, for dlscuassions with the Senator or his
staff,

In Attechment A there are terege degcriptions of ths contants
. of each section of Title IV and, vhere apprepriate, terse state-
© ments reflecting agency concerns OMB staff feel azre yet to be
resclved. Some of thase coneerns ar® major, others are mipux;
nevertheless, they need to be cleared up so that everyana Kxnows
where we staad on %h@ ispues.
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T have ' alsc attached & short plece from a Department of
Energy (DOZ) regulation that destribes the function and role of
POE‘a Kational Laboratery Contractors (Attachment B). These labs
are Government Owned/Contractor Operated (GU/CO} entlities. One
contractor, such as the University of California, may operate
Bora than one lab (ip this case 3 labs) or it may eperate only
one, such as the University of Chisago at the Argonne Hational
Laboratory near Chicage. In either case, lab directors are the
smployses of the contractor, not the manager of the contracting

firm.

I hope this exposition of the issues will enable us to sert
through the varjous sectiong of Title IV as quickly ae possible
80 we can spand the bulk of the hour in disecussing each agency'a
rationale for their positions on the issues. '

Attachments
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Attachmant A
Bisovwesien: Title X7 of B8.1400

8@%.4&1&464; Findings, Purpoee, Policy, aend Definitiens of
Title IV-Technology Hanagement at the Dapartment
of Energy National Laberatories

Beatament !

. The Natlional Laboratories have demeonstrated suoceases in
techneclogy transfer into the private sector but this has not heen
considered a main misslon of thess laboratories. The Natlional
Laboratories should be contreolled in such & menner as to promote
the use of technology and devices developed in the ¢courss of
their research to improve the competitive advantage of U.S.
industries. Hora effective management mesns streamlining the
contracting process while adeguately protecting thae intellectual
property present in the laboratery.

Thug (401(2)), "managemant authority for intellectual prop-
arty wmust be granted te the Directors of tha DOE National
laborastoried to ensureé what they can negotiata with industry to
gat up ceoperative RED agreemants.”

188uEs

1. Status of the Director of & DOE National Laboratexy:

National Laboratories are operatad by contractors. The only
role of the contractoer le te exscute agency directives. The
"Labg" are not legal entitlies and do not empley Federal
personnel. The only legal entity inveived ils the contractor
raeponaible for mandging the laboratory. Effectively 8§.1480
by-paasez the contractor, and gives management authority to
ong ©f the contradtor‘s employess. But the laboratory
director is nelther responsible for execution of the centract
to manage the laboratory noyr ls this individual able to
axecute a contract on behall of the Governmant without a
delegation from the agency. (Bnergy, Justice arguse this ls o
najor soneern.)
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Gommefoe and Treasury, on the other hend, would argua that
slthough, perheps, not the ®beet® way te achleve Pedarel
technoleogy tranefexr, an approach such as the Domenici bill
vould ensure that thers ig an entity besides the Depatrtment
with the responeibility To see to commercializstion of the
resultsa of Federally-funded R&D. Whethar this enticy iz the
director of the laboratery or the contrector, per se, ism not
4 key lssue. :

Approach te Technolegy Transfer: Ignoring legal lissues, is
This the best way to schleve the desired result of tachnology
trangfer £zom the DOE laboratories? (demeral: All agencies
have thia concaern.)

The Department of Eanergy argues that the agensy should re-
(quire that gll income earnlng intellsctual property resulting
from collaborative regeaarch agreaments bDetween DOE labora-
tories and private sector partles should bs given dirseely to
the private sector entity participating in the agreement.

The Kational Laboratories should be vlewed as technical
resources for the private gactor; they should be contrelled

by peillcies that would prevent them from bsing ipn competition -

with private aasctor entitlies.

Warger Issues: Historically DOE has bad the mandate ¢to dis-
seninate and publish all of its ressarch for the use ¢f the
public. OME notes that now a2 series of tachnology transfer
Bille hgs clearly moved 1¢ & policy of withholding inferma-
tion so that it can be exploited for private profit. Never-
thaless, no one is suggesting that particular private eom-
penies anould be given exclusive use of Government research
fazeilitiez and then exXclusive use of the lucrative products
that the company chooses to develop with Government funds.
Thug, theére is a confllict bestween the indlvidual steps taken
{0 advance technology tranafer and the overall purpose of
Government laboratories. This basic conflict bstwean public
and private interests reuaing to be resolvad. FPerhaps that
iz the isasue that ghould bg discussad instead of focusing on
the details of lagislation that slmply 2lde-steps this basic
confliet. :
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B2C.405-406: Cooperative R&D Agreemenis and Contraet
Congiderations :

gtatenant:

Tha Secratary of Energy shell psrmit the director of any of
its National Laboratoriea to enter inte cooperative sgreementz on
bghalf of the Department of Energy and to nesgotiate intellectusl
property licensing asgreements for its owm T&ggrdﬁggy,

Under such agresements the director nay accept, retain, and
use funds, personnel, services, and proparty from collaberating
parties and provide perscnnel, services end property to these
collaborating parties.

Agresments of value less than or egual to 31 willion are not
supjact to the approval of the Becratary of Energy. For agree-
ments eéexceading § illion the 8ecretary of Energy shall approve,

Bil
disapprove, or require modifications within & 30-day period be-
ginning on the date tha laboratory notiftles the Secretary.

Agrsements shall not exceed 10 percent of & laboratory’s annual

| ﬁ%&gnd t and each agreement shall not exceed $10 millien.
r

BEUBE:

Constitutionality: It ie officlals of the Executive Branch
who are veaponsible to both Congress and the President for
sxecuting agency programs. Is it constitutional for o
non-Government eémployeé to execute the functiens of an
Fxrecutive Branch officer or his Fedarsl designes? (Justices
notes, 0o, that this constitutional argument end other more
complax arguments would also relate te Title II of the bill.)

2. Appropriation Tranafers: Congress appropristes funda for

specific purposes. It is the responsibility of the Executive
Branch to ensure that these funds are axpanded for those pur-
poses. At the very least, legislation would have to delsyate
authority to a private sector entity or & private lndividual
in & legally reaponsibie manner and appropriate funds teo be
gpant by that entlty or that lndividual. (Boezgy, ©MB, and
Justice find this a yery troublessome aspect of the
legisiation.)
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3ec. 407¢ Patent owngrehip and the Conditions of Cwnership

Statament:

A National labkorstery for the purposzes of this section snhall
be traated in the pame manner &8 &3all businsess and non-profit

organizstions, -

The laboratory shall have gutometic election of tlitle rights
to inventions unless the Dapartment hes notified the laboratory
within 90 daye that the invention has been designated sensitive
or classifisd or that the technical infermstion iz covered by an
axceptional circumstances determination.

The Secretary.of Energy may not use export ¢ontrel statutes
or ragulations as a2 basis for refusing teo grant the righte of
autopatic election of an invention. Exceptional eircumstances
provisions of the patent code are not applicsable solely on the
basis of these export control ctatutaes,

1ssues:

1. Export Control Stetutes: Theses stetutes alene are not a
valid reason te withhold potentially valuable commercial
property from contractors. (GemeZal: All agencilea agree on
this peint.)

legally ensure compliamnce with &ll export contrpl laws and
regulations, particularly in areas asffecting nuclesr pro-
literation and nuclear weaponry. Qtherwise, the azgency has
sufficient Cause ©o deny automatic election of all patent and
licensing rights. Rights to inventions would then be awarded
to the contractor on a case-by-case basis.

3. Technology Transfer ahd Commercializetion: National Labors-
torles ére neither smell businesses nor nonprofit organiza-
tiong with entry into the commarcial arena. If the object is

Government-funded R&D, the private sector party collaborating

; lectual property subiect to lte sfforte to commercislize
- these pesults. (Breggy)

g%t% with the laboratory should automatically be glven all intel-
Y

fﬁ&a. Federal Technoleogy Tranafer Policay

step in the right dl Some legislation 1z needed to
bring the Department of Bnergy patent policy inte conformity
with that of other Fedaral agencies. Current practlos of the
agancy does not go far eneugh in the area of technology
transfer and patent peolicy €o satliely even Bxecutive Orvder
12591, (Ceommercss, Treasury)
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Sev. 408;:  Teachnical Deta or Computer Sclitware and tThe cenditions
of Ownership

Statamant!

Technicel Date and Bofivaré shall not be published and made
gvailable to the public by the agency when it has petential
commerelial value. It remainsg the propserty of the labaratary
through the director of the laboratory.

The director of the laboratory ahall determine if this ma-
tarial sheuld be availlakle to the public under Frasdom of
1nformation Act (FOLA) vequests during the term eof nondisclosure
to the public.

Izeuse:

1. pevelopment of Datae and Software by the Natlonal &abara*er—
ies: 7The Department ©f EBnorgy (DOE) has @& SEACUGOEY Teqguike-
@gEZf,f~mant to disseminate the tschnical data and software develepsd

undeyr CLOE funded research granta to the public and to U.S.
induetry. Thie Information relates to and supperts the auth-

Tiiky orized agancy mission. Much of this infermatlon ism developed
specifically for application and utilization at DOE fmuglin
ties other than the developing sita. :

Technicel data and software of this kind must be avail@hla
for the entire agency’s use or the taxpayer will heve to pay
nany times over for the same information &nd capabilities.
The role znd function of DOE‘s GO/CC’s ls 4t lesszue hare.

(Bnergy)

2. FOIA exemptions: This legisliatlon would vast the airactar of
a Nationgl Laboratory, 8 private citizan, with the discrstion
te determine what ie and what ls not materlal subject to FOIA
regulations. again, ths role and function of DOE’s @@/Cﬁ’s
is at issues, (Baczgy) .

3. lLargery Issuem: This legislation contalns a very brgaé
aaf§nI€Ean of technicel date

= the term "technical data™ means recorded information of &
sclentific or technicel mature regardlezs of form or the
medias on which it may be recordesd.

Apyﬂ L This definition would stop the publicatien or éilut@ tha

content 6f most mcientific arcvicles published by empluyess of
DOE laboratorieés, Thae use of this definition would seriously
aiter the currently existing relationship between the
Department of Energy and its Natlonal Laboratery contractors.
Current practice conslets of sele-sourcing to these labore-
tories breadly defined, non-gosl orlented research contracts
to carry out Congressionsly-mandated directives. This
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practice relies un tha lmplicit assumption that the single
function of these laboratorlies is to conduct régearch with a
iongetars gaynff that hes no immedinte appllication in any
identifieble arens including the commercial sector.

Te set the laborateries up as property helders with vested
irtermats in commarcial entarprises is te changs radicelly
their nature and function. Today they are entities that
carry out lmportant research taska that privste ressarch
astablishmentz £ind to be too basic or too leng-range to
engage thelr interest. The product of resgsarch at LOE hes
been publlshable results. The purpwsa in genarating techni-
cal dats hes baen to make the results generally avellabls to
the public. 7The real issue Lo be discusesd relative to thie
provision end the more general intellectusl preperty previ-
sion 1s the role of DO GO/CO laboratories in the ismplemen-
tation of natlional sclence policy. (0B, Baexgy)
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Sec. 409-411: Intellsctual Property Contract Previaiens, Special
: Rula fer Walver of Government License Rights,
March-in Righte

ftatenant:

; The managenent of all intellectual property rightes developed
within a laboratory shall be the responsibllity of the dirsctor.
All roysltles or lncowe from it will be used as specified im the
Fedaral Technology Transfer ket of 1586,

: All costs of obktalning and protecting intellectusl properey
rights owned by the Natiocnal Laboratory shall be paid for by the
Department when not offset by incore eazmed from licensing of
laboratozry-owned intellectusl) preperty rights.

: Unilese the contracter gg@r&t&@ the laboratory f£or no prefic
.oy fee ba§gnd axpensns or allows all income earned from labora-
tory intellsctusl property to revert to the laborastery, the
contiactor shall pay t¢ the U.8. devernment reasonable compensng-
Elon based on the value of the technolegy transferred.

; When intellectual property rights are licensed by the labora-
- tory to third parties, standard march-in righte are available to
the agency to ensure that the technology i commercialized.

égﬁsu@ﬂi
1. Por copperative venturgs: The collaborating industriul perty

: iract interest and investment 1n the reseavch &8 well
as the eapabllity to commercisiize the technelogy. Thus, the
most efficient transfer inte the private sectoer will be
realized by automatically giving eil rights and income sarn-
ing property to the commercial firm. (Baergy)

2. GConflict of Interest Pollgles: Contractors of the Department

of Energy are private sector entitles. ALl provisions of the
contracts betwaeen the Department and the contractoer must be
negotiatad. Bhould the contractor (or egually the laboratery
directer) be glven the blanket autherities suggested in the
legislation, it is necessary that eonflict of intarsest provi-
sions governing technology transfer activities be statutorily
mandaced. Without that mandate such contract provisiens,
protecting both the contracter and the publle, would be
almpost lmpossible 4o nagetliete. (Baezgy, ONB)

{3, goests Borne by the Government: Patent litlgation can be
- anormously expansive. It is totally unwise to adopt & pelicy
@Efi in which the Department of Energy agrees o indemnify its
1 contractors sgainst such licigation. The Government would
then be invelved in support of ¢ contrector’s pesition with

@
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regard Lo property over which the @overnment has no manage-
mant eontyol.

It ie Blwo an unwarrented subsldy to have the Pedexal
Government pay sll costs for privete saector licensing agree-
pente. There is no reason to adopt such a p@lic{ simply be-
csuse the private sector party in this instance 12 a Natioral
Leaboratory ma&nagement contractor or its laborstery diractor.
(Bnergy, OKB)
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Attachment B

DOE Management and Operating Contragters
(fvem a proposed Class Patent Ruls)

//D?/ g@(/é

Regarding G0C0 contractors, the Department of Energy (DOE),
unlike most other Gevernment agencles, employs contractors Lo
manage and operate certaln of its major vesearch, production and
weapone facilities. The follewing principles, as set £orth by
the Becretary of Energy, provide the policy framewtrk for thess
management and operating (8000} contracte:

e (1) The Government retalnaz responslibility for overall pro-
B gram management and project technical divecticn while
L - the contractor i{s responsible for the day-to-dsy

o managenent of the werlk;

'S | {2} The Gevernmant and contractor have an identity ot
h : interest in the miasion being pursued;

(3) The partiss intend a long~term closs r@iati@nﬁhép:'
(4} The Govermment assumes virtually 8ll financlal risgk;
(33 The centractor iz hired t¢ menags;

(6) The contracter broadly aupports the performance of
governmant functions by executing programé of national
gignificance on behalf of the Governmpent; and

{7y The Gevarnment ultimately le responsible for security,
health and safety eand the proper use of public funds.

Thaese contractor-uvperatsd Government faclllitleas have ror some
forty vears benefited LDOE and its predecessor agencieg in carry-
ing out agency research, development, &nd demonstratien (R,DED)
programs. The GOCO facilities have, in great me&sure, had a
ramarkebla record of aclentific and technieal success. This sue~
cese ia due, in part, te the unique contractuual relaticonahip
. thet existe between DOE and its GOCR8: vis., the dedicaticn of
P woth tachnical and administrative skills of a private organiza-
tien tv a significent Fedsral mission in @ close, long-term,
sooparative relationship.






