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PA~T S2--~OLICtTATION PROVISIONS AND CONTRACT CLAUSZS

3. Section 52~27-14 is added to read as follows:

52.227-14 Rights in oata--Ceneral.

As preseribed in 27.409(a), insert the following clause with

any appropriate alternates:

RIGHTS IN OATA--CENERAt (JOt 1985)

(a ) De fin t ions •

"Computer software," as used in this clause, means computer

programs, computer data bases, and documentation thereof.

"Oata," as used in this clause, means recorded information,

regardless of form or the media on which it may be recorded. The

term include. technical data and computer software. The term

does not include information incidental to contract

administration, such as financial, administrative, cost or

pricing, or management information.

"Form, fit, and function data," as used in this clause, means

data relating to items, components, or processes that are

sufficient to enable physical and functional interchanqeability,

as well as data Identifyin~ source, size, configuration, mating,

and attachment characteristics, functional characteristics, and

performance requirements; except that for computer soft~are it

means data identifying source, functional characteristics, and

performance req~irements but specifically exclud.s the source

code, algorithm, process, formulae, and flow charts of the

software.

"Limited rights data," as used in this clause, means data

(other than computer soft~ar.) that embody trade secrets or are
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commercial or financial and confidential or privileged, to the

extent that su~ data pertain to items, components, or processes
e-

developed at private expense, including minor modifications

thereo f.

"Technical data, as used in this clause, ' means data (other

than 'com~uter software) which are of a scientific or technical
I

nature.

"Rest~icted computer software," as used in this clause, means
I

computer ~o f twa re developed at private expens. and that is a

trade secjet; 1. commercial or financial and 1. confid.ntial or

privile9-r~ or is pUblished copyrighted comp~ter software;

including iminor modifications of such computer software.
I

"Onlim ~ted rights," as used in this clause, m.an. the right of

the Gover~ment to use, disclose, reproduce, prepare derivative

works, di$tribute copies to the public, and perform publicly and
i

display p~blicly, in any manner and for any purpose, and to have
I

or permit lothers to do so.
I

"Limit~d rights," .s used in this claus., means the rights of
I

the Gover~ment in limited rights data as set forth in the Limited
;

Rights No~ice of SUbparagraph (g) (2) if included in this clause •
,

"Restriicted rights," as used in this clause, means the rights

of the Go~ernment in restricted computer software, as set forth
I

in a Restrlic:ted Rights Notice of subparagraph (g) (3) if included

in this cl~use, or as otherwise may b. provided in a collateral
I
I. •agreement ~ nco rpo r a t ed 1n and made part of this contract,

inclUding mi nor modifications of such computer: software.
I

- .. -------. ... ------ z _..-



3

(b) Allocations of rights. (1) Except as provided in

paragraph eC) ..low regarding copyright, the Government shall ~

have unlimited riqhts in--

(i) Data first produced in the performance of this

contract;

(ii) Porm, fit, and function data delivered under this

contract;

(iii) Data delivered under this contract (except for

restricted computer software) that constitute manuals or

instructional and training material for installation, operation,

or routine maintenance and repair of items, components, or

processe. delivered or furnished fo~ use under this contract;

and (iv) All other data delivered under this contract unless

provided otherwise for limited-rights data or restricted

computer software in accordance with paragraph (q) below.

(2) The Contractor shall have the right to--

(i) Ose, release to others, r.pro~uce, distribute, or

pUblish any data first produced or specifically used by the

Contractor in the performance of this contract, unless provided

otherwise in paragraph Cd) below;

(ii) Protect fram unauthorized disclosure and use those

data which are limited rights data or restricted computer

software to the extent provided in paragraph (g) below;

(iii) Substantiate use of, add or correct limited

rights, restricted rights, or copyright notice. and to take

other appropriate action, in accordance with paragraphs (e) and

(f) below; and

"~_""I•• -- __ .~.. -- -----~----
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(iv) Establish claim to copyright subsisti:'\9 in data

first prod~d in the performance of thil contract to the

extent provided in subparagraph eC) (1) below.

eC) Copyriqht. (1) Data firlt produced in the performance

of this contract. Unless provided other~ile in lubparaqraph Cd)

belo'w, the Contractor may establ ilh, wi thout pr ior approval of

the Contractinq Officer, claim to copyriqht sub.isting in

scientific and technical articles based on or containing data

first produced in the performance of this contract and published

ia acade.ic, technical or professioaal journals, symposia

proceedinqs or similar works. The prior, expre.s written

permis.ion of the Contracting Officer is required to establish

claim to copyriqht subsisting in all other data first produced in

the performance of this ceneeaee , When claim to copyriqht is

made, the Contractor shall affix the applicable copyriqht notices

of 17 U.S.C. 401 or 402 and acknowledqement of Government

sponsorship (including contract number) to the data when such

data are delivered to the Government, as w_ll as when the data

are published or deposited for registration as a published work

in the U.S. Copyriqht Office. For data other than computer

software the Contractor qrants to the Government, and others

acting on its behalf, a paid-up, noneXClusive, irrevocable

worldwide licen.e in such copyriqhted data to reproduce, prepare

derivative works, distribute copies to the publ~, and perform

pUblicly and display pUblicly, by or on behalf of the Government.

For computer software, the Contractor qrants to the Government

and others acting in its behalf, a paid-up nonexclusive,

.................... .ca .... L_ r-:- c~ ~ '-I r ' r'9 .......... ""~. ---
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irrevocable worldwide license in such copyrighted computers

software to re~roduce, prepare derivative works, and perform

pUblicly and display puclicly by or on behalf of the Government.

(2) Data not first produced in the performa~ce of this

contract. The Contractor shall not, without prior written

permission of the Contracting Officer, incorporate in data

delivered under this contract any data not first produced in the

performance of this contract and which contains the copyright

notice of 11 O.S.C. 401 and 402, unLess the Contractor identifies

such data and grants to the Government, or acquir.s on its

behalf, a license of the same scope as .et forth in subparagraph

(1) above; provided, however, that if such data are computer

software the Government shall acquire a copyright license as set

forth in subparagraph (g)(3) b.low if included in this contract

or as otherwise may be provided in a collateral agreement

incorporated in or made part of this contract.

C3) Removal of copyrights notices. Th. Government agrees

not to remove any copyright notices placed on data pursuant to

this paragraph (c), and to include such notices on all

:eproduc~ions of the data.

Cd) Release, publication and use of data. (1) The Contractor

shall have the right to use, release to others, reproduce,

distribute, or publish any data first produced or specifically

used by the Contractor in the performance of this contract,

except to the extent such data may be subject to the Federal

export control or national security laws or regulations, or

unless otherwise provided below in this paragraph or expressly

set ~orth in this contract.

__________.. _~.fIA. gw .... ,..~!n__ e r r-
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(2) The Contractor agrees that to the extent it receives

or is given acc..s to data necessary for the performance of this ~

contract which contain restrictive markings, the Contractor shall

treat the data in accordance with such markings unle.s otherwise

specifically authorized in writinq by the Contractinq Officer.

ce) unauthorized marking of data. (1) Notwithstanding any

other provisions of this contract concerning inspection or

acceptance, if any data delivered under this contract are marked

with the notices specified in subparagraphs (q) (2) or (g) (3)

below and use of such is not authorized by this clause, or if

such data bears any other restrictive or limitinq markinqs not

authorized by this contract, the contractinq officer may at any

time either return the data to the contractor, or cancel or

ignore the markings. However, the followinq procedures shall

apply prior to canceling or ignoring the markings.

Ci) The contracting officer shall make written inquiry

to the contractor affording the contractor 30 days from receipt

of the inquiry to provide written justification to substantiate

the propriety of the markings;

(ii) If the contractor fails to respond or fails to

provide written justification to substantiate the propriety of

the markinqs within the 30-day period (or a longer time not

exceeding 90 days approved in writing by the contracting officer

for good cause shown), the Government shall have the right to

cancel or ignore the markinqs at any time after said period and

the data will no lonqer be made subject to any disclosure

prohioitions.

._------
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(iii) If the contractor ~rovides written justification

to substantiat~the propriety of the markings within the period _

set in subdivision (i) above, the contracting officer shall

consider such written justification and determine whether or not

the markings are to be cancelled or ignore. It the contracting

officer determines that the marking. are authorized, the

contractor shall be so notified in writing. If the contracting

officer determine., with concurrence of the head of the

contracting activity, that the marking. are not authoriZed, the

contracting officer shall furnish the contractor a written

determination, which determinnation shall become the final agency

decision regarding the appropriatene.s of the markings unless the

contractor file. suit in a court of competent jurisdiction within

90 days of receipt of the contracting officer's decision. The

Government shall continue to abide by the markings under this

subdivision (iii) until final resolution of the matter either by

the contracting officer's determination becoming final (in which

instance the Government shall thereafter have the right to cancel

or ignore the markings at any time and the data will no longer be

made SUbject to any disclosure prohibitions), or by final

disposition of the matter by court decision if suit is filed.

(2) The time limits in the procedures set forth in

subparagraph Cl) above may be modified in accordance with agency

regulations implementing the Freedom "o f Information Act (5 u.s.c.
552) if necessary to respond to a request thereunder.

(3) This paragraph Ce) does not apply if this contract is

for a major system or for support of a major system by a civili~n

~_ .. ~ ......11 ... L.I L. .!'IlIilll!!l I I ,..r-."~."t."" -- -~ ~ .... - .-
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other than NASA and the U.S. Coast Guard agency subject to the

provisions of tjtle III of the Federal Property and Administra-
~

tive Services Act of 1949.

(4) Except to the extent the Government'. action occurs as

the result of final dispo.ition of the matter by a court of

competent jurisdiction, the contractor is not precluded by this

paragraph (e) from brin9in9 a claim under the Contract Oisputes

Act, including pursuant to the oispute. clause of this contract,

as applicable, that may arise as the re.ult of the Government

removing or ignorin9 authorized markin9s on data delivered under

this contract.

(f) omited or incorrect markin9s.

(1) Data delivered to the Government without either the

limited rights or restricted rights notice as authorized by

paragraph (g) below, or the copyright notice required by

paragraph (e) above, shall be deemed to have be.n furnished with

unlimited rights, and the Government assumes no liability for the

disclosure, use, or reproduction of such data. However, to the

extent the data has not been disclosed without restriction

outside the Government, the Contraetor may request, within 6

months (or a longer time approved by the Contracting Officer for

good cause shown) after delivery of such data, permission to

have notices placed on qualifying data at the Contraetor's

expense, and the Contractin9 Officer may a9re. to do so if the

Contractor--

(1) Identifies the data to which the omitted notice is

to be applied:

.. --;J--I:"" ... ... '~I .......... 1IIiZ '-~..., ... L.LUlj L ..-.. c: ~ r l. r- _ ....._r-r .. '1, ..... ..,.. "",
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(ii) Oemonstrates t~at the omission of the notice was

i nadverten t; -

. 1

(iii) Establishes that the use of the proposed notice is

authorized; and

(iv) Acknowledge. that the Gove~nment has no liability

with respect to the disclosure, use, o~ ~ep~oduction of any such

data made prior to the addition of the notice or resulting from

the omission of the notice.

(2) The Cont~acting Office~ may also (1) permit correction

at the Contractor's expense of incorrect notices it the

Contractor identifies the data on which correction of the notice

is to be made, and demonstrates that the correct notice is

authorized, or (ii) correct any incorrect notices.

(q) protection of limited rights data and restricted compute~

software.

(l) When data other than that listed in subparagraphs

(b)(l) (i), (ii), and (iii) above are specified to be delivered

under this contract and qualify a. either limited.rights data or

restricted computer software, if the Contractor desires to

continue protection of such data, the Contractor shall withhold

such data and not furnish them to the Government under this

Contract. As a condition to this withholding, the Contr5ctor

shall identity the data being withheld and furnish form, fit, and

function data in lieu thereof. Limited rights data that are

formated as a computer data base for delivery to the Government

is to be treated as limited ri9hts data and not restricted

computer software •
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(2) [Reserved.}

( 3) [Reeer ved • ]

(h) Subcontracting. The Contractor has the responsibility to.

obtain from its subcontractors all data and rights therein

necessary to fulfill the Contractor's obligations to the

Government under this contract. If a sub-contractor refuses to

accept terms affording the Government such rights, the Contractor

shall promptly bring such refusal to the attention of the

Contractinq Officer and not proceed with subcontract award

without further authorization.

(i) Relationship to patents. Nothing contained in this clause

shall imply a license to the Government under any patent or be

construed as affecting the scope of any license or other right

otherwise granted to the Government.

~lternate I (JUL 1985). As prescribed in 27.409(b), substitute

the following definition for "Limited Rights Data" in paragraph

(a) of the clause:

"Limited righes daea," as used in this clause, means data

(other than computer software) developed at private expense that

em~ody trade secrets or are commercial or financial and

confidential or privileged.

Alternate II (Jot 1985). As prescribed in 21.409(c), insert

the following subparagraph (g) (2) in the clause:

(q) (2) Notwithstanding subparagraph (g) (1) above, the

contract may identify and specify the delivery of limited rights

data, or the Contracting Officer may require by written request

the delivery of limited riqhts data that has been withheld or

.
'"

.
:,.
i

I •• ......... ",,'C:' J.. 1 .1111_ I ....... '
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would otherwise be withholdable. If delivery of such data is so

required, the Contractor may affix the following "Limited Rights- ~

Notice" to the data and the Government will thereafter treat the

data, subj.ct to the provisions of paraqraphs Ce) and Cf) above,

in accordance with such Notice:

"LIMITED RIGHTS NOTICE (JUL 1985)

ca) These data are submitted with limited riqhts under

Government contract NO •••••• C and subcontract ••••• , if

appropriate). Th••• data may be reproduced and used by the

Government with the express limitation that they will not,

without written permission of the Contractor, be used tor

purposes of manutacture nor disclosed outside the Government:

except that the Government may disclose these data outside the

Government for the following purposes, if any, provided that the

Government makes such disclosure subject to prOhibition against

further use and disclosure:

------(Aqencies may list additional purposes as set forth in

27.404(d) (1) or if none, so state}

(b) This ~otice shall be .marked on any reproduction of these

data, in whole or in part."

(End of notice)

Alternate It I (Oate). As prescribed in 21.409(d), insert the

following subparagraph (g)() in the clause:

Cg) () (i) NOtwithstandi ng subparagraph Cg) (1) above, the

contract may identify and specify the delivery ot restricted

computer software, or the Contracting Officer ~ay require by

written request the delivery of restricted computer software tha~

.- - -- -- r" __ ••• .." ..... "'" &.A ICII~ t2 .L. ( I ~ r-
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has been withheld or would otherwise be ~ithholdable. If

delivery of s~ computer software is so required, the Contracto~

may affix the followinq "Restricted Riqhts Notice" to the

computer software and the Government will thereafter treat the

computer software, subject to paraqraphs Ce} and (f) above, in

accordance with the Notice:

"RESTRICTED RIGHTS NOTIC! CJOL 1985}

Ca) This computer software is submitted with restricted rights

under Government Contract NO ••••• (and .ubcontract •••••• , if

appropriate). It may not be used, reproduced, or disclo.ed by

the Government except as provided below or as otherwise expressly

stated in the contract.

(b) This computer software may be--

(1) ased or copied for use in or with the computer or

computers for which it was acquired, includinq use at any

Government installation to which such computer or computers may

be transferred;

(2) Used or copied for usa in a baekup eomputer if any

computer for which it was acquired is inoperative;

(3) aeproduced for safekeeping (archives) or backup

purposes;

(4) Modified, adapted, or combined with other computer

software, provided that the modified, eombined, or adapted

portions of the derivative software ineorporating restrieted

computer .oftware are made subject to the same restricted rights;

and

.
•
i
i -- -- .... --_ ..~. ... L.& ...... ..L.U~ L r-'II:I ,,-- ... • .....
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(5) Disclosed to and reproduced for use by support service

contractors in-accordance with subparagraphs Cl) throuqh (4) ~

above, provided the Government makes such disclosure or

reproduction subject to these restricted rights.

(6) U.ed or copied for use in or transferred to a

replacement computer.

CC) Notwithstanding the foregoing, if this computer software

is published copyriqhted computer software, it is licensed to the

Government~ without disclosure prohibitions, with the minimum

rights set forth in paragraph (b) above.

Cd) Any other rights or limitations regarding the us.,

duplication, or disclosure of this computer software are to be

expressly stated in, or incorporated in, the contract.

Ce) This Notice shall be marked on any reproduction of this

computer sof:ware, in whole or in part."

CEnd of notice)

Cii) Where it is impractical to include the above Notice

on restricted computer software, the following short-form Notice

may b. used in lieu thereof:

~R!STRICTED RIGHTS NOTICE

(SHORT FORM (Jut 1985)

use, reproduction, or disclosure is subject to

restrictions set forth in Contract NO ••••0 •• (and

subcontract •••••• if appropriate) with ••••••

(name of Contractor and subcontractor)."

(End of notice)
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(iii) If restricted computer software is delivered with

the copyright ~tice of 17 U.S.C. 401, it will be presumed to be~

published copyrighted computer software licensed to the

Government without disclosure prohibitions, with the minimum

rights set forth in paragraph (b) above, unle.s the Contractor

includes the following statement with such copyright notice:

"Onpublished--rights reserved under the copyright taws of the

united State•• w

Alternate IV (JOt 1985). AS pr.scribed in 27.409(e),

substitute the followin9 subpara9raph (c)(l) in the c13use :

(e) Copyright. (1) Data rirst produced in the Performance of

the Contract. Except as otherwise specifically provided in this

contract, the Contractor may establish claim to copyright

subsisting in any data first produced in the performance of this

contract. When claim to copyright is made, the Contractor shall
,

affix the applicable copyright notice of 17 U.S.C. 401 or 402 and

acknOWledgement of Government sponsorship (including contract

number) to the data when such data are dellvered ~o the

Government, as well as when the data are published or deposited

for registration as a pUblished work in the U.S. Copyright

Office. For data other than computer software, the Contractor

grants to the Government, and others actin9 on its behalf, a

paid-Up, nonexclusive, irrevocable, worldwide license for all

such data to reproduce, prepare derivative works, distribute

copies to the public, and perform pUblicly and display pUblicly,

by or on behalf of the Government. ror computer software, the

Contractor grants to the Government and others acting on its
.,

---~--- ~



15

behalf, a paid up, nonexclusive, irrevocable worldwide license

for all such c.mputer software to reproduce, prepare derivative ~

works, and perform publicly and display publicly, by or on behalf.

of the Government.

Alternate V (J'ot 1985) h prescribed in 27.4~9(f), add the

following paragraph (j) to the elause:

(j) The Contractor agrees, except as may be otherwise

specified in this eontract for specific data items listed as not

SUbject to this paragraph, that the Contracting Officer or an

authorized representative may, up to three years after acceptance

of all items to be delivered under this eont~aet, inspect at the

Contraetor's faeility any data withheld pursuant to paragraph

(g) (1) above, for purposes of verifying the Contraetor's

assertion pertaining to the limited rights or restricted rights

status of the data or for evaluating work performanee. w~ere the

Contractor whose data are to be inspected demonstrates to the

Contracting Officer that there would be a possible conflict of

interest if the inspection were mad. by a particular

representative, the Contracting Officer shall designate an

alternate inspector.

4. Section 52.227-15 is added to read as follows:

52.227-15 Representation of ~imited Rights Data and Restricted

Computer Software.

As prescribed in 27.409-(g), insert the following provision in

solicitations that inelud. the claus. at 52.227-14, Rights i~

Data--General:

_ _ _ _ _ _ •• _ ........ Q. YL LL~C _V.-.I'I .... ,"'#e ._..... _1.- ---~.-_~
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{REPRESENTATION OF CoIMITEO RIGHTS DATA AND

RlSTRICTEO COMPUTER SOFTWARE (JUt 1995)}

Ca> This solicitation sets forth the work to be performed if a

contract award results, and the Government's known delivery

requirements for data (as defined in FAR 24.401). Any resultinq

contract may also provide the Government the option to order

additional data under the Additional Data Requirements clause at

52.227-16 of the FAR, if included in the contract. Any data

delivered under the resultinq contract will be subject to the

Rights in Data--General claus. at 52.227-14 that is to be

included in this contract. Under the latter clause, a Contractor

may withhold from delivery data that qualify as limited-riqhts

data or restricted computer software, and deliver form, fit, and
,

function data in lieu thereof. The latter clause also may be

used with its Alternates II and/or III to obtain delivery of

limited-rights data or restricted computer software, marked with

limited rights or restricted riqhts notices, as appropriate. In

addition, use of Alt.~n.t. V with this latter clause provides the

Government the riqht to inspect such data at the Contractor's

facility.

(b) As an aid in determininq the Government's need to include

any of the aforementioned Alternates In the clause at 52.227-14,

Riqhts in Data--General, the offeror's response to this

solicitation shall, to the extent feasible, complete the

representation below to either state that none of the data

qualify as limited-riqhts data or restricted computer software,

or identify which of the data qualifies as limited-rights dat3 or
.

: . .,
"
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restricted computer software. Any identification of limited

rights data or-restricted computer software in the offeror's ~

response is not determinative of the status of such data should a

contract be awarded to the offeror.

REPRESENTATION CONCERNING DATA RIGHTS

Ofleror has reviewed the requirements for the delivery of data

or software and states (offeror check appropriate block)--

I_I None of the data proposed

for fulfilling such requirements qualifies as

limited-rights data or restricted computer

software.

I_I Data proposed for fulfilling such

requirements qualify as limited-rights data or

restricted computer software and are identified

as follows:

NOTE: "Limited rights data" and "Restricted computer software"

are defined in the contract clause entitled "Rights In Data--

General."

(End of provision)

5. Section 52.227-16 is added to read as follows:

52.227-16 Additional Data Requirements.
.J

,;

-- -- ... ...,-~.
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As prescribed in 27.409Ch), insert the following clause:

AnnITIONAL DATA REOUIREME~TS CJU~ 1985)

Ca) In addition to the data Cas defined in the clause at

52.227-14, Rights in Data--General clause or other equivalent

included in this contract) specified elsewher. in this contract
•

to be delivered, the Contracting Officer may, at any time during

contract performance or within a period of 3 years after

acceptance. of all items to be delivered under this contract,

order any data first produced or specifically used in the

performance of this contract.

Cb) The Rights in Data--General clause or other equivalent

included in this contract is applicable to all data ordered under

this Additional Data Requirements clause. Nothing contained in

this clause shall require the Contractor to deliver any data the

withholding of which is authorized by the Rights in Data--General

or other equivalent clause of this contract, or data which are

specifically identified in this contract as not subject to this

clause.

(C) When data are to be delivered under this clause, the

Contractor will be compensated for converting the data into the

prescribed form, for reproduc-tion, and for delivery.

Cd) The Contracting Officer may release the Contractor from

the requirements of this clause for specifically identified data

items at any timeduring the 3-year period set forth in Ca) above.

6. Section 52.227-17 is added to read as follows:

52.227-17 Rights in Oat3--Special Works.

As prescribed in 27.409(i), insert the following clause:
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RIGHTS I~ OATA--SPECIAL WORKS (JU~ 1985)

(a) oefinit1'Ons.

"oata," as used in this clause, means recorded information

regardless ot form or the medium on which it may be recorded.

The term includes technical data and computer software. The term

does not include information incidental to contract

administration, such as financial, administrative, cost or

pricing or management information.

"Unlimited rights," as used in this claus., means the right of

the Government to use, disclose, reproduce, prepare derivative

works, distribute copies to the public, and perform publicly and

display publicly, in any manner and for any purpose whatsoever,

and to have or permit others to do so.

(b) Allocation of Rights. (1) The Government shall have-

ei} unlimited rights in all data delivered under this

contract, and in all data first produced in the performance of

this contract, except as provided in paragraph (c) below for

copyright.

(ii) The right to limit exercise of claim to copyright

in data first produced in the performance of this contract, and

to obtain assignment of copyright in such data, in accordance

with subparagraph (c) (1) below.

(iii) The right to limit the release and use of certain

data in accordance with paraqraph (d) below.

(2) The Contractor Ihall have, to the extent permission is

granted in accordance with subparagraph (c) (1) below, the right

to establish claim to copyright subsisting in data first produced

in the performance of this contract.
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(c) Copyright. (1) Data first produced in the performance of

this contract.--

(i) The Contractor agrees not to assert, establish, or

authorize others to assert or establish, any claim to copyright

subsisting in any data first produced in the performance of this'

contract without prior written permission of the Contracting

Officer. When claim to copyright is made, the Contractor shall

affix the appropriate copyright notice of 17 U.S.C. 401 or 402

and acknowledgement of Government sponsorship (including contract

number) to such data when delivered to the Government, as well as

when the data are pUblished or deposited for registration as a

pUblished work in the O.S. Copyright Office. The' Contractor

grants to the Government, and others acting on its behalf, a

paid-up nonexclusive, irrevocable, worldwide license for all such

data to reproduce, prepare derivative works, distribute copies to

the pUblic, and perform publicly and display publicly, by or on

behalf of the Government.

( i L) If the C:ovel:nment desire. to obtain copyright in

data first produced in the performance of this contract and

permission has not been granted .a s set forth in subdivision (i)

above, the Contracting Officer may direct the Contractor to

establish, or authorize the establishment of, claim to copyright

in such data and to assign, or obtain the assignment of, such

copyright to the Government or its designated assignee.

(2) Data not first produced in the performance of this

contract. The Contractor shall not, without prior written

permission of the Contracting Officer, incorporate in data

.'
' 'l

,
j
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~~r!or~a~ce of this contract and ~hich con:~in the copyright

.
notice of 17 U.S.C. 401 and 402, unless the Contractor identifies

such data and grants to the Government, or acquires on its

behalf, a license of the same scope as set forth in subparagraph

(1) above.

Cd) Release and use restrictions. Except as otherwise

specifically provided for in this contract, the Contractor shall

not use for purposes other than the performance of this contract,

nor shall the contractor release, reproduce, distribute, or

publish any data first produced in the performance of this

contract, nor authorize others to do so, without written

permission 'of the Contracting Officer.

(e) Indemnity. The Contractor shall indemnify the Government

and its officers, agents, and employees acting for the Government

against any liability, including costs and expenses, incurred as

th, result of the violation of trade secrets, copyrights, or

right of privacy or pUbllcity, arising out of the creation,

delivery, ?ublication, or use of any data furnished under this

contract; or any libelous or other unlawful matter contained in

such data. The provisions of this ?aragraph do not apply unless

the Covernment provides notice to the Contractor as soon as

practicable of any claim or suit, affords the Contractor an

opportunity under applicable laws, rules, or regulations to

participate in the defense thereof, and obtains the Contractor's

consent to the settlement o~ any suit or claim other than as

re~uir~~ by ~inal decree of a court ~f c~mpe:.nt jurisjic~ion;
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this ~lause applies.

7. S.~tion 52.227-18 is added to read as follows:

• 52.227-18 Riqhts in Data--!xistinq works.

As pcescribed in 27.409(j), insert the followinq clause:

RIGHTS IN OATA--EXISTING WORKS (Jut 1985)

Ca> Except as otherwise provided in this contract, the

Contra~tor qrants to the Government, and others actinq on its

behalf, a paid-up nonexclusive, irrevocable, worldwide license to

reproduce, prepare derivative works, and pe~form publicly and

display pUblicly, by or on behalf of the Government, for all the

material or subject matter called for under this contract, or for

which this clause is specifically made applicable.

CO) The Contractor shall indemnify the Government and its

officers, agents, and employees actinq for the Government agains~

any liability, includinq costs and expenses, incurred as the

result of (1) the violation of trade seerets, coprright5, or

right of privacy or pUblicity, arisinq out of the ereation,

delivery, publication or use of any data furnished under this

contract; or C2> any libelous or other unlawful ~atter eontai~ed

in such data. The provisions of this paraqraph do not apply

unless the Government provides notice to the Contractor as soon

as practicable of any elaim or suit, affords the Contractor an

opportunity under applieable laws, rules, or requlations to

participate in the defense thereof, and obtains t~e Contraetor's

consent to t~e settlement of any sui~ or el~im ot~ar t~3n 1S

\

l - -- --------~
~ I • ICI..L. L i n n _ ..... 'I .... - .. - ~ - ~ - - - - -
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a~d do not drPty to material furnish~d to the ~Q~~r~c:or

.,,,
! .,

Government and incorporated in data to which this ~lause applies:

CEnd of clause)

8. Section 52.227-19 is added to read as follows:

52.227-19 Commercial Computer software--Restricted Rights

As prescribed in 27.409Ck), insert the following clause:

COMMERCIAL COMPUTER SOFTWARE -- RESTRICTED RIGHTS CJUL 1985)

ca) As used in this clause, "restricted computer software"

means any computer program, computer data base, or documentation

thereof, that has been developed at private expense and either is

a trade secret, is commercial or financial and confidential or

privileged, or is published and copyrighted.

(b) Notwithstanding any provisions to the contrary contained

in any contractor's'standard commercial license or lease

agree~ent pertaining to any restricted computer software

delivered under this purrchase order/contract, and irrespective

of whether any such .qt••ment has been proposed prior to or after

issuance of this purchase order/contract or of the fact t~at suc~

agreement may be affixed to or accompany the restricted computer

software software upon delivery, vendor agrees that the

Government shall have the rights that are set forth in para9r3pM

(C) below to use, duplieate or disclose any restricted computer

software delivered under this purchase order/contract. The ter~s

and provisions of this contract, including any eommercial lease

or license aqreement, shall be subject to paragraph (C) below and

shall comply with Federal laws and the Federal Acquisi:ion

.
.' ... .l.l 811"
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~ontract ~~1 not b~ us~d, reproduced 0: di5Clos~d by the

Government except as provided below or as expressly stated other

wise in this contract.

(2) The restricted computer software may be--

(i) u.ed or copied for use in or with the computer or

computers for which it was acquired, including u.e at any

Government installation to which such computer or computers may

be transferred:

(ii) Used or copied for use in or with backUp computer

if any computer for which it was acquired is inoperative;

(iii) Reproduced for safekeepinq (archive.) or backUp

purposes;

(iv) Modified, adapted, or combined with other computer

software , provided that the modified, combined, or adapted

portions of the derivative software incorporating any of the
I

delivered, restricted compute: software s ~all be subject to same
I ·

restrictions set forth in this purchase order/contract; and

(~) Oisclosed to and reproduced for use by support

s~rvice contractors or their subcontractors, subject to the same

:estrictions set forth in this purc~ase order/contract.

( ~i) Used or copied ~or use in or transferred to a

replacement computer.

() If the restricted computer software deli~er.d under

this purchase order/contract is ~ublished and copyriqhted, it is

licensed to the Covernment, without disclosure prohibitions, wit~

~~e ri1~:s set f~rth in subpara~raph (2) above unless expressly
.. ~
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~otic~ subs:~n:i311y as f~llows to any restrict~d computer

software delivered under this purchase order/contract; or, if the

vendor does not, the Government has the right to do so:

"Notice - Notwithstandinq any other lease or license aqreement

that may pertain to, or accompany the delivery of, this computer

software, the riqhts of the Government reqardinq its use,

reproduction and disclosure are as set forth in Goverrnrnment

Contract (or Purchase Order) No. .)

(d) If any restricted computer software is delivered under

this contract with the copyriqht notice of 17 U.S.C. 401, it will

be ~resumed to be published and copyriqhted and licensed to the

Government in accordance with subparaqraph (c) (3) above, unless a

statement substantially as follows accompanies such copyright

notice: "Unpublished - rights reserved under the copyright laws

of the united States."

(End of clause)

9. Section 52.227.20 is added to read as follows:

52.227-~O Rights in Oata--SBIR .Pr og r am.

~s presc:ibed in 27.409(1), insert the following clause:

~IGHTS IN OATA--SBIR PROGRAM (JU~ 1985)

(a) Definitions.

"Computer software," as used in this clause, means computer

proqrams, computer data ·ba s e s , and documentation thereof.

"Data," as used in this clause, means recorded information,

regarcless of ~orm or the media on which it may be recordec. 7~~

~er~ incl~das ~achnic~l d~t~ ~nd com~uter software. T~e ~er~ .. ,

. - -- - - - __ .... , \-\.IUV r. L n n "-'
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does not include informatinn incin~n~At ~~ ~~~:~~c:

admin i s t r .3 t i 0 ri"7 sue h a 3 Eina nc i '" 1, -)cimin i s t r ~ t i .:e, C'0 :;1: 0 r

pricing or management information.

"Form, fit, and function data," as used in this clause, means

data relating to items, components, or processes that are

sufficient to enable physical and functional interchangeability

as well as data identifying source, size, configuration, mating

and attachment characteristics, functional characteristics, and

performance requirements except that for computer software it

means data identifying source, functional characteristics, and

performance requirements but specifically excludes the source

code, algorithm, process, formulae, and flow charts of the

software.

"Limited-rights data," as used in this clause, means data

(other than computer software) developed at private expense that

embody trade secrets or are commercial or financial and

confidential or privileged.

"Restricted computer software," as used in this clause, means

computer software developed at private expense and that ~s a

trade secret; is commercial or financial and confidential or

priviledged; or is published copyrighted computer soft~are:

including modifications of such computer software.

"SBIR data," as· used in this clause, means data first produced

by a Contractor that is a small ousiness firm in performance of a

small business innovation researeh eontraet issued under the

autl'tority of 15 U.S.C. 638 (Pub. Co. 97-219, Small Business

Innovation Development Aet of 1982), .hich data are not sener31~i

1_ .... L _



knovn , ~r.d whic:~ d.l':.! without obliIJa:ion as to its

confid~n'::.'~i~ l' .l v e not been made available to others by t he

Contractor or are not already available to the Government.

"S8IR rights," as used in this clause, me.n the rights in SBIR

data set forth in the S8IR Rights Notice of paragraph (d) of this

clause.

"Technical data," as used in this clause, means that data which

are of a scientific or technical nature.

MOnlimited rights," as used in this clause, means the right of

the Government to use, disclose, reproduce, prepare derivative

works, distribute copies to the pUblic, and perform publicly and

display publicly, in any manner and for any purpose whatsoever,.
and to have or permit others to do so.

(b) Alloca: i~n of rights. (1) Except as provided in paragra~h

(C) below regarding copyright, the Government shall have

unlimited rights in--

(i) Data specifical'ly identified in this , contract as

data to be delivered without restriction;

(ii) Form, fit, and function data delivered under this

contract;

(iii) Data delivered under this contract (except for

cestricted computer software) that constitute manuals or

instructional an~ training material for installation, operation,

or routine maintenance and repair of items, components, or

processes delivered or furnished for use under this contract; and

(iv) All other data delivered under this contract unless

pro~id~d other~ige for SBr~ data in .ccordance with paragr3ph (d )

_ _ ~ ...... ..... .... .., T .. ... ... ~ ... L. r . rl - f.r""'-I_ ..... ,....... • _ ... -, .. '- - - -
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(2) The Contractor shall have the riqht to--

(i) protect saIR riqhts in saIR data delivered under

this contract in the manner and to the extent provided in

paraqraph (d) below;

(ii) Withhold from delivery those data which are

limited-riqhts data or restricted computer software to the extent

provided in para9raph (9) below;

(iii) Substantiate use of, add, or correct sarR riqhts

or copyriqhts notices and to take other appropriate action, in

accordance with paraqraph (e) below; and

(iv) Establish claim to copyriqht subsistinq in data

number) to the data when such data are delivered to the

provided in subparaqraph (C) (1) below.

first produced in the performance of this contract to the ey.~ent

3nd acknowledqement of Covernment sponsorship (includinq contrac~

(1) Data first produced in the performance o~(c) Copyright.

this contract. Except as otherwise specifically provided in this

cont~act, the Contractor may establish claim to copyriqht

su~sistinq in any da~a first produced in the performance of this

contract. rf claim to copyriqht is made, the Contract~r shall

a~fix the applicable copyriqht notice of 17 U.S.C. 401 and 402

Government, as well as when the data are pUblished or deposited

for reqistration as a pUblished work in the U.S. Copyright

Office. For data other than computer software the Contractor

i,
~
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grants to the Government, ~nd others acting on i:5 behal~, a

___ . ..... J_ ...JI r



?ublic, and perform publicly and display publicly, by or on

behalf of the Government, for all such data. For computer

software, the Contractor grants to the Government, and others

.acting on its behalf, a paid-up, nonexclusive, irrevocable

worldwide license for all such computer software to reproduce,

prepare derivative works, and perform publicly and display

pUblicly, by or on behalf of the Government.

(2) Data not first produced in the performance of this

contract. The Contractor shall not, without prior written

permission of the Contracting Officer, incorporate in data

delivered under this contract any data that are not first

produced in the performance of this contract and that contai~ the

copyright notice of 17 U.S.C. 401 or 402, unless the Contractor

identifies such data and grants to the Government, or acquires on

its behalf, a license of the same scope as set forth in

subparagraph (1) above.

() Removal of copyright notices. The Government agrees

not to remove any copyright notices placed on data pursuant to

this ?aragraph (c), and to include such notices on all

reproductions of the data.

(d) Rights to SSIR data. (1) The Contractor is authorized to

affix the following "SaIR Rights Notice" to SBIR data delivered

under this contract and the Government will thereafter treat the

data, subject to the provisions of paragraphs (e) and (fl below,

in accordance with such Notice:
r;.,

- - - --- -_ .._--_ .. ..." ...



SBIR RIGHTS NOTICE rJUL 1985)

! :lcse SBI~ ~ta are furnished wi':h SI3IR rights under Contrac~ ~

No.--- (and subcontract if appropriate). For a period

I
I
I,
i

I
I
I,
I

of 2 years after acceptance of all items to be delivered under

this contract, the Government agr.es to use the•• data for

Government purposes only, and they shall not be disclosed outside

the Government (including disclosure for procurement purposes)

during such period without permission of the Contractor, except

that, subject to the foregoing use and disclosure prohibitions,

such data may be disclosed for use by support Contractors. After

the aforesaid 2 year period the Government has a royalty-free

license to use, and to authorize others to use on its behalf,

these data for Government purposes, but is relieved of all

disclosure prohibitions and assumes no liability for unauthorizec

use of these data by third parties. This ~otice shall be affixed

to any reproductions of these data, in whole or in part.

(2) The Governmenc's sole obligation with respect to any

(End of notice)

saIR data shall be as set forth in this paragraph (d).

·•i
j
I•••
i··• (e ) 0mit': ed 0 r inc0 r r ec t mar ~ i ngs • (1) Data delivered to the

Government without any notice authorized by paragraph (d) above,

and without a copyright notice, sh~ll be deemed to have been

furnished with unlimited rights, and the Government assumes no

liability for the disclosure, use, or reproduction of such data.

However, to the extent the data have not been diselosed without

restriction outside the Government, the Contraetor may request,

~i:hin si~ ~ont~s) or a longer time approved by the Contracting

.,
," n .. .,....=. "' •• _ .. _ .... ---- .. --
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Contractor's expense, and tne Contracting Officer may agree ~o do

so if the Contractor--

(L) Identifies the data to which the omitted notice is

to be applied;

(ii) Demonstrates that the omission of the notice was

inadvertent;

(iii) Establishes that the use of the proposed notice is

authorized; and

(iv) Acknowledges that the Government has no liability

with respect to the disclosure or use of any such data made prior

to the addition of the notice or resuLting from the omission of

the notice.

(2) The Cont:acting Officer may also (i) pe:mit

correction, at the Contractor's expense, of incorrect notices if

the Contractor identifies the data on which correction of the

notice .is to be made and demonstrates that the correct notice is

authorized, or (ii) correct any incorrect notices.

(E) protection of limited rights data. When data other than

t:,at listed in subdivisions (b) (1) (i), (ii), and (iii) above ar~

s~ecified to be delivered under this contract and such d3ta

qualify as either limited-rights data or restricted computer

software, the Contractor, if the Contractor desires to eontinue

protection of such data, shall withhold such data and not furnis:,

:hem to the Government under this contract. As a condition to
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Cg) Subcontracting. The Contractor has the responsibility to·

obtain from its subcontractors all data and riqhts therein

necessary to fulfill the Contractor'. obligations to the

Government under this contract. If a subcontractor retuses to

accept terms atfordinq the Government such riqhts, the Contractor

shall promptly bring such refusal to the attention of the

Contracting Officer and not proceed with subcontract award

without further authorization.

(h) Relationship to patents. Nothinq con~ained in this clause

shall imply a license to the Government under 'any patent or be

construed as affecting the scope of any license or other right

otherwise granted to the Government.

(End of clause)

10. Section 52.227-21 is added to read as follows:

52.227-21 Technical Data Certification, Revision, and

Withholding of payment--Major Systems.

As prescribed in 27.409(q), insert the following clause:

TECHNICAL DATA CERTIFICATION, REVISION, AND

WITHHOLDING OF PAYMENT--MAJOR SYSTtMS CJU~ 1985)

ca) Scope of clause. This clause shall apply to all technical

data Cas de~ined in the Rights in Data--Ceneral clause included

in this contract} that have been specified in this contract as

being subject to this clause. It shall apply to ~ll such data

dalivered, or required to be delivered, at any time during
,.

'" .., .
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ir. ·':ln ~ (o::l1-:r th.:sn technical d e ca ) d~li ':erl!d under this co n t e ac-;

unless a different period is set forth h~rein. The Contracting

Officer may releas. the Contractor from all or part of the.
requirements of this clause for specifically identified technical

data items at any time durinq the period covered by this clause.

(b) Technical data certification. (1) All technical data

that are subject to this clause shall be accompanied by the

followinq certification upon delivery:

TECHNICAL DATA CERTIFICATION (Jut 1985)

the best of its knowledqe and belief the technical data delivered

, hereby certifies that to
I· .•
I
•,
"••"~
l

The Contractor,

herewit~ under Government contract NO.-------- (and

subcontract , if appropriate) are complete, accurate,-------
and comply with the requirements of the contract concerning such

technical data.

(End of certification)

(2) The Government shall rely on the above certification

in acceptin; delivery of the technical data, and in consideration

t~l!reof m3/, at any time durinq the period covered by this

c~ause, request correction of any deficiencies whic~ are not in

compliance with contract requirements. Such corrections shall be

made at the expense of the Contractor. unauthorized markinqs on

data Shall not be considered a deficiency for the purpose of t~is

clause, but will be treated in accordance with paraqraph (e) of

the Rights in Oata--Ceneral claus. included in this contract.

. ~ • • _ ,,~ 3U L 1 1
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that are subject to this clause to reflect engineering design

changes made during the performance of this contract and

affecting the form, fit, and function of any item (other than

technical data) delivered under this contract. The Contractor

may submit a request for an equitable adjustment to the terms and

conditions of this contract fOr any revisions to technical data

made pursuant to this paragraph.

(d) Withholding of payment. (1) At any time before final

payment under this contract the contracting Officer may, in the

Government's interest, withhold payment until a reserve not

exceeding $100,000 or 5 percent of the amount of this contract,

whichever is less, shall have been set aside if, in the

Contracting Officer's opinion respecting any technical data that

are subject to this clause, the ContractOr fails to--

(i) ~alce timely delivery of such technical data as

requi~ed by this contract;

(ii) provide the certification required by subparagraph

(~) (1) above; (iii) Malee the corrections requirltd by

subparagrl1ph (b) (2) above; or

(iv) Malee revisions requested under paragraph (Cl above.

(2) Such reserve or balance shall be withheld until the

Contracting Officer has determined that the Contractor has

delivered the data andlor has made the required corrections or

revisions. Withholding shall not be made if the failure to make

timely delivery, and/or the deficiencies ,ela:ing to delivered

r -"''' __ ·_'' ....... ~ - - -_. -
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() The Contractinq Officer may decrease or incr.ase the

sums withheld up to the sums authorized above. The withholdinq

of any amount under this paraqraph, or the subsequent payment

thereof, shall not be construed as a waiver of any Government

riqhts.

11. Section 52.227-22 is added to read as follows:

52.227-22 Major System--Minimum Riqhts.

As prescribed in 27.409(r), insert the fo11owinq clause:

MAJOR SYSTEM--MINIMUM RIGHTS (JOt 1985)

Notwithstandinq any other provision of this contract, the

Government shall have unlimited riqhts in any technical data,

other than computer software, developed in the performance of

this contract and relatinq to a major system or supplies for a

major system procured or to be ~rocured by the Government, to

the extent that delivery of such technical data is required as an

element of performance under this contract. The riqhts of the

Government under this clause are in addition to and not in lieu

of its riqhts under the other provisions of this contract .

12. Section 52.227-23 is added to read as follows:

52.227-23 Riqhts to proposal Data (Technical).

As prescribed in 27.409(s), insert the followinq clause:

RICHTS TO PROPOSAL DATA (TECHNICAL) (JUL 1985)

Except for data contained on paqes , it is aqreed that as---
a condition of award of this contract, and notwithst~ndinq the

conditions of any notice appeari~q :hereon, the Covernment shaLL

. .',
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ha'Jp. unlimited rights (as d-.fin9d i~ the "R:'qht:: i~ O-!~a-

C~:1~ral" clause contained in t~is contract) in and to ~he
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technical data contained in th. proposal dated

this contract is based.

______ , upon which



PART 21--PATENTS, OATA, AND COPYRIGHTS

2. subpart 27.4 is revised to read as follows:

SOBPART 27.4--RIGHTS IN DATA AND COPYRIGHTS

27.400
27.401
27.402
27.403
27.404
27.405
27.406
27.407
27.408
27.409

27.400

Scope of subpart.
Oefinitions.
policy.
Data Riqhts--Ceneral.
aasic Riqhts in oat••
Other data rights provisions
Acquisition of data.
Riqhts to technical data in succes.ful proposals.
Cosponsored research and development activitie••
Solicitation provisions and contract clauses.

The policy state..n~ in 27.402 applies to all executive,,

aqencies. The r ..aind~r of the subpart sets forth civilian

aqancy and National Aaronautics and Space Administration (NASA)

policias, procedures, and instructions withrespect to (a> riqhts

in data and copyriqhts and (b> acquisition of data. However,

these policies, procedures, and instructions are not required to

be , applicable to NASA solicitations until July 1, 1986 (or until

such other dateas the NASA FAR Supplement is revised to

acco~odate the ~olicies, procedure., and instructions contained

in this subpart). Due to the special mission needs of the

Department of Defen.e (DOD) and as required by 10 U.S.C. 2320,

the remainder of the DOD policies, procedures, and instructions

with respect to riqhts in data and copyriqhts and acquisition of

data are containedin the DOD FAR Supprement.

27.401 Definition••

"Computer software,· as used in this subpart, means compu~er

programs, computer data bases, and documentation thereof.
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"Cata," as used in this subpart, means recorded information,

reqardless of rorm or the media on which it may be recorded. The

term includ•• t.chnical data and computer software . The term

do•• not include information incid.ntal to contract

admini.tration, .uch a. financial, administrative, co.t or

pricinq or managem.nt information.

"Form, fit, and function data," a. u.ed in this .ubpart, m.ans

data r.lating to it.m., component., proc••••• that are .uffici.nt

to .nabl. phy.ical and functional interchang.ability, a. well as

data identifying .ource, size, configuration, .ating and

attachment characteristic., functional charact.ri.tic., and

p.rformanc. requir.ment.: .xcept that for comput.r software it
. . ..

. means ·da t ·a id.nti·fying .ourc., functional charact.ri.t1·c., and

p.rformance r.quir.m.nt., but sp.cifically .xclud•• the .ourc.

code, alqorithm, process, formulae, and flow chart. of the

software.

"Limited riqhts," as us.d in this .ubpart, m.ans the rights o'f

the Gov.rnm.nt in limited rights data, a•••t forth in a timited

Rights Notice if included in a data rights clau•• of the

contract.

"Limited right. data," a. u.ed in this subpart, m.an. data,

oth.r than comput.r .oftwar., that .mbody trade s.cr.ts or are

commercial or flnanc~al .nd confid.ntial or privil.g.d, to the

extent that such data p.rtain to it.ms, compon.nts, or processes

developed at private .xpens., including minor modification.

ther.of. (Agencie. may, howev.r, adopt the following alternate

definition:
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"Limited rights data," as used 1n thls subpart, means data-
developed at private expense that embody trade secrets or are

commercial or financial and confidential or privileqed (see

27.404(c).)

·Restricted computer software,· as used in this subpart, means.
computer software developed at private expense and that is a

trade secret; is commercial or financial and confidential or

privileqed1 or is published copyriqhted computer software;

includinq minor mOdifications of such computer software.

"Restricted rights,· as used in this subpart, means the rights

of the Government in restricted computer software as set forth in

a Restrict~d . Rig.hts No.tice, if . included in a data.' riq.hts olause

of the contract, or as otherwise may be included 'or incorporated

in the contract.

"Technical data," as used in this subpart, means data other

t~an computer software, which are of a scientific or technical

nature.

·Unlimited rights," as used in this subpar~, means the riqhts

of the Government to u.e, disclose, reproduce, prepare derivativ~

works, distribute copies to the public, and perform publicly and

display publicly, in any manner and for any purpose, and to have

or permit others to do so.

27.402 policy.

It is neces.ary for the departments and aqencies, in order to

carry out their missions and programs, to acquire or obtain

access to many kinds ot data produced during or used in t~e

performance of tneir contracts. Such data are required to:

----.......-.....~_ .... a..oa Ll3~'C:I In rn'l_ ., . ----- ~ - .... - _ ...-
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obtain competition among suppliers. fulfill certain

responsibilities for disseminating and publishinq the results of

their activities1 ensure appropriate utilization of the results

of research, development, and demonstration activities includinq

the dissemination of technical intormation to toster subsequent

technological developments; and meet other programmatic and

statutory requirements. Further, tor defense purposes, such data

are also required to meet specialiZed acquisition needs and

ensure logistics support.

At the same time, the Government recognizes that its

contractors .ay have a legitimate proprietary interest ce.g., a

property right or other valid economic interest) in data. .
. ... . ' . .

resulting from private investment.' Protection of such data from

unauthorized use and disclosure is necessary in order to prevent

the compromise ot such property right or economic interest, avoid

jeopardizing the contractor's commercial position, and preclUde

impairment of the Government's ability to Obtain access to or use

of such data. The protection of such data.by the Government is

also necessary to encourage qualitied contractors to participate

in Government programs and apply innovative concepts to such

programs. In light of the above considerations, in applyinq

t~.se policie., agencies shall strike a balance between the

Government's need and the contractor's legitimate proprietary

interest.

27.403 Data Rights--General.

All contracts that require data to be produced, furnished,

acquired or specifically used in meetinq contract performance

--.. .- - -_. - - - - - - --- ... ~ __ rr __ .. p _. ...... 'W' .. _ ~ w .....~ IU .... ..... .£,. L & ....~ L ~.:!IIl .:-_... 8. V [J ! r"1



requirements, must contain terms that delineate the respective

rights and obligations of the Government and the contractor

regarding the use, duplication, and disclosure of such data,

except certain contracts resulting from sealed bidding or similar

situations which require only existing data cother than iimited

rights data and restricted computer software) is to be delivered

and reproduction rights are not ne.ded for such data. As a

general rule the data rights clause at 52.227-14, Rights in

Data--General, including Alternates I, II, III, IV, and V, where

determined to be appropriate as discussed in 27.404, is to be

used for that purpose. However, In certain type. of contracts

either the particular subject matter of the contract or the
. .

intended use of the data may require the use of other prescribed

clauses, or may not require the use of any prescribed clause, as

discussed in 27.405 and 27.408. Also, in selecting a data rights

clause, it is important to note that any such clause does not

specify the data C1n terms of type, quantity or quality) that is

to be delivered, but only the respective rights of the Government

and ~he contractor to us., disclos., or reproduce such data.

Accordingly, the contract should also include appropriate terms

to specify the data to be delivered.

27.404 Basic Rights in Data Clause.

Ca) Unlimited Rights Data. Onder the clause at 52.227-14,

Rights in Data--General, the Government acquires unlimited rights

in the following data (except as provided in 27.404(f) for

copyrighted data): (1) data first produced in the performance of

a contract cexcept to the extent such data constitute minor
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modifications to data that are li~ited rights data or restricted-
computer software); (2) form, fit, and function data delivered

under contract; (3) data (except as may be included with

restricted computer software) that constitute manuals or

instructional and training .aterial for installation, operation,

or routine .aintenance and repair of ite.s, components, or

processes d.livered or furnished for us. under a contract; and

(4) all other data d.livered under the contract other than

limited rights data or restricted computer software (se.

paragraph (b) below). If any of the for~oing data ar. pUblished

copyrighted data with the notice of 17 O.S.C 401 or 402, the

Gov.~nm.rit, acquire. them ' 'under a" copyright license, as set forth '

in"27.404(f) below, rather thaa with unli.ited rights.

(b) Limited Rights Data and Restricted Computer Soft~are.

Th. clause at 52.227-14, lights in Data--General, enabl.s the

contractor to protect qualifying limited rights data and

restricted computer software by withholding such data from

delivery to the Government and delivering form, fit, and function

data in lieu thereof. Howev.r, when an agency has a ne~ to

obtain delivery of limited rights data or restricted computer

software, the clause .ay be used with its Alternates II or III,

as set forth in 27.404(d) and (e) belove These alternatives

enable a contracting officer to .electively request the delivery

of such data with limited right. or restricted right., either by

specifying such delivery in the contract or by specific request.

(c) Alternate Oefinition of Limited Rights Data. In the

clause at 52.227-14, Rights in Oata--Ceneral, in order for data

____ _______ __--r""" - - - _ -..r _ .. _ - ...... 'IIIiiii •



to qualify as limited-rights oata, in acciticn t~ ~e:~g ca:~ that

either embody a trade secret or are data that are commercial or

financial and confidential or privileged, such data must also

pertain to items, components, or processes developed at private

expense, including minor modifications thereof. However, for

contracts that do not require the development, use or delivery of

items, components or processes that are intended to be acquired

by or for the Government an agency may adopt for general use or

for use in specific circumstance. the alternate definition of

limited right. data set forth in Alternate I. The alternate

definition does not require that such data pertain to items,

components, or pr~ces.e. develop~ at .p r ~ v.te e~pense : but rathe~'

that such data were developed a~ private expense and embody a

trade secret or are commercial or financial and confidential or

privileqed.

(d) Protection of Limited Rights Data Specified for Delivery.

(1) Contracting officers are authorized to modify the

clause at 52.227-14, Rights in Oata--General, by use of Alternate

II, _hich Alternate a44. SUbparagraph (g)(2) to the clause to

enable the Government to require delivery of limited rights data

rather than allowing the contractor to withhold such data. To

obtain such delivery, the contract may identify and specify data

to be delivered, or the contracting officer may require, by

~ritten request during contract performance, the delivery of data

that has been withheld or identified as withholdable under

subparagraph rg) (1) of the clause at 52.227-14 Rights in Oa:a--

General or data. In addition, i~ agreed to during negotiations,
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the contract mAf specifically identify data that are not to be

delivered under Alternate II or which, if delivered, vill be

. delivered with limi.ted riqhts. The limited right. obtained by

the Government are set forth in the Limited Riqht. Notice

contained in subpara9raph (9) (2) (Alternate II). Such limited

ri9hts data will not, without permission of the contractor, be

used by the Government for purposes of manufacture, and will not

be disclosed outside the Government exce~t for certain specific

purposes as may be set forth in the Notice, and then only if the

Government makes the disclosure subject to prohibition aqainst

further use and disclosure by the recipient. The follovinq .are

example. ·of 's pec i f i c purpose. Which may be adopted . by an aqeney

in its supplement and added to the Limited Rights Notice of

sUbparaqrap~ (9) (2) of the clause (Alternate II):

(i) Ose (except for manufacture) by support service

contractors •

(ii) Evaluation by nonqovernment ~valuators.

(iii) Ose (except for manufacture) by other contractors

participatinq in the Government's proqram of which the specific

contract is a part, for information and use in connection with
.,
"···"
".,.
; ~ne work performed under each contract.

(tV) !merqency repair or overhaul work.

(v) Relea.e to a forelqn government, or instrumentality

thereof, as the interests of the united State. Government may

require, for information or evaluation, or for emerqency repair

or overhaul work by such Government.

"
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(2) As an aid in determining whether the clause at 52.227-

-14 should be used with its Alternate I, the provision at 52.227-

15, Repre.entation of Limited Rights Data and Re.tricted Computer

Software, may be included in any solicitation containing the

clause at 52.227-14, Rights in Oata--General. This

repr••entation reque.ts that an offeror .tate in response to a

solicitation, to the extent feasible, whether limited rights data

are likely to be used in meeting the data delivery requirements

set forth in the solieitation. In addition, the need for

Alternate II should be considered during the negotiation of a

contract, particularly if the negotiation is based on an

unsolicited proposal. However, use ot the .c l a us e .a t 52.227-14,

Rights in oata--General, witho~t Alternate II does not preclude

this Alternate trom being used subsequently by modification

during contract performance, should the need arise for delivery

of limited rights data that have been withheld or identified as

withholdaole.

(3) Whenever data that would qualify as limited rights

data, if it were to be delivered in human readable form, is

formatted as a computer data base for the purpose of delivery

under a contract containing the clause at 52.227-14, Rights in

Data--General, such data is to be treated as limited rights data,

rathe: than restricted computer software, for the purposes of

paragraph (g) of that clause.

(e) Protection of Restricted Computer Software S?ecifi~d for

celivery.
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(1) CAntracting of:icers are authorized to modify the

clause at 52.227-14, Rights in oata--General, by use of Alternate

III , which Alternate a~ds subparagraph (g) (]) to the clause to

enable the Government to require delivery of restricted computer

software rather than allowing the contractor to withhold such

restricted computer software. To obtain such delivery, the

contract may identify and specify the computer .oftware to be

delivered, or the contracting officer may require by written

reque.t during contract performance, the delivery of computer

software that has been withheld or identified a. withholdable

under subparagraph (g) (1) of the clau.e. In addition, if"agreed

to du":;i nq n~ot:ia ti'ons; the' c"onrractmay spec: i fically ident i ty
" .

computer software that are not to be delivered under Alternate

III or which, if delivered, will be with restricted rights. In

considering whether to use the clau.e at 52.227-14 with its

Alternate III, it should be particularly noted that unlike other

data, computer software is also an end item in it.elf, such that

if withheld and form, fit and function data provided in lieu

thereof, an operational program will not be acquired. Thus, if

delivery of restricted computer software is anticipated to be

needed to meet contract performance requirements, the contracting

officer should a••ure that the clause is used with its Alternate

III. Onless otherwi.e agreed to (see (2) below) the re.tricted-
rights obtained by the Government are set forth in the Restricted

Rights Notice contained in subparagraph (g) (3) (Alternate III).

Such restricted computer software ~ill not be used or reproduced

by the Government, or disclosed outside the Cover~ment, except

that the computer soft~are may ~e--
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(i) Osed or copied for use in or with tnp. comput2~ or

computers for ~ich it was acquired, includinq use at any

Government installation to which .uch computer or computers may

be trans ferred;

(ii) Used or copied for u.e in or with a backup

computer if any computer for which it wa. acquired becomes

inop.rative;

(iii) R.produced for safek.eping (archive.) or backup

purpos•• ;

(iv) Modifi.d, adapt.d, or combin.d with other computer

software, provided that the modified, combin.d, or adapted

portions of any derivative software incorporating r.strict.d

computer software are made .ubject to the .ame re.tricted riqhts;

(v) Oisclosed to and reproduc.d for us. by support

service contractors, subj.ct to the same r •• triction under which

the Government acquired the software; and

(vi) Used in accordance wi th (e) ( 1) (i) through (v )

above, without disclo.ure prohibitions, if the computer soft.are

is publiShed copyrighted computer softwar••

(2) The restrict.d rights set forth in paraqraph Cel (1)

above are the minimum right. the Gov.rnment normally obtains with

restricted comput.r .oftwar. and will automatically apply when

such .oftware i. acquired und.r the Re.trict.d Riqhts Notice of

subpa rag raph Cq) (3) (Alt.rna te I I t) of the clause. Howev.r,

either qreater or l ••••r rights, consist.nt with the purposes and

needs for which the .oftwar. is to be acquired, may b. specified

by the contracting offic.r in a particular contract or prescribed
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in agency regulations. For example, consideration should be

given to any n~working needs or any requirements for use of the

computer software from remote terminals. Also, in addressing

such needs, the scope of the restricted right. may be different

for the docum.ntation accompanying the computer software than for

the program. and data ba.... Any additions to, or limitations

on, the restricted rights set forth in the R.strict.d Rights

Notic. of subparagraph (g) (3)of the claus. ar. to be .xpr.s.ly

stated in the contract or in a collat.ral agr••ment incorporated

in and .ad. part of the contract, and the notic. modified

accordingly.

(3) As an aid 1n d.t.rmining wh.th.r the claus. should be,

used with 'it. 'Alt.rnat. III, the provision at '52.22i-15,

Representation of Limited Rights Data and R.strict.d computer

Software, may be included in any solicitation containing the

claus. at 52.227-14, Rights in Oata--Gen.ral. This

representation requests that an offeror s~at., in response to a

solicitation, to the extent feasible, whether re.tricted computer

software is lik.ly to b. us.d in m••ting the data d.liv.ry

requirements set forth in the solicitation. In addition, the

need for Alt.rnat. III should b. eonsid.red during negotiation of

a contract, particularly if n.gotiation is based on an

unsolicited proposal. How.v.r, u•• of the claus. at 52.227-14,

Rights in Oata--General, without Alt.rnat. III do.s not pr.clude

this Alternate from b.ing u••d subs.qu.ntly by modification

during contract p.rformanc., should the n••d ari •• for the

delivery of restricted computer software that has be.n withheld

or identi!ied •• withholdable.

~~ .. _._....... __ ..... _ .. __ "I . . ... _~ "' ... .. ~_.:. ..... _ ..... .:. L.. _~ _J _ _ .. -
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(f) Copyrighted Data.-(1) Data First produced in the performance of a Contract.

(i) In order to enhance the transfer or di ssemi nat ion

of intormation produced at Government expense, contractors are

normally authorized, without prior approval of the contracting

of ticer, to establish claim to copyright subsisting in technical

or scientific articles based on or containinq data first produced

in the performance ot work under a contract containing the clause

at 52.227-14, Riqhts in Data--General and published in academic,

technical or professional journals, symposia proceedinqs and

similar works. Otherwise, the permission of the contracting

officet .i s requir.ed in ac:c:ordancewith subparagraph (ii) . below or

any applicable agency regulati~ns, to establish eiaim to copy

right subsisting in data first produced in the performance of a

contract unless the claus. is used with its Alternate IV in

accordance with paragraph (iii) below. Agencies may, how.ver,

restrict copyright under certain circumstances in accordance with

27.404(g)(2).

(ii) Usually, permission for a contractor to establish

claim to copyright subsisting in data first produced under the

contract will b. granted when copyright protection will enhance

the appropriate transfer or dissemination of such data and the

commercialization of products or processes to which it pertains.

The request for permission must be made in writing, and may be

made either prior to contract award or SUbsequently during

contract performance. It should identify the data involved or

furnish copies of the dat~ for which permission is requested, as

_ _ _ _________ • 'W' ...
W'-'C''\"".I. ... ..&.L l1 I t:.~ .,r_rn_ .... _ T-.:F ....
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well as a statement as to the intended publication or

dissemination .edia or other purpos. for which copyright is

desired. The request normally will be granted unle.s-- (A) the

data consist ot a report that represents the official views of

the agency or that the agency i. required by statute to prepare=

(8) the data are intended primarily for internal use by the

Government; (e) the data are ot the type that the agency itself

distributes to the public under an agency program; (D) the

Government determines that limitation on distribution of the data

is in the national interest; (El the Government determines that

the data should be disseminated without restriction.

(iii) An Alternate IV is provided for use with the
. .

cl'ause at 52.227;.14, R1gh,t. in Oata--General, whichA'lternate

provides. 'subs t i t ut e paragraph ec) (1) in the clause granting

blanket permission for contractors to establish claim to

copyright subsisting in all data first prOduced in the

performance of the contract without further request being made by

the contractor. Alternate IV shall be used in all contracts for

basic or applied research (other than those for management or

operation of Government facilities and in contracts and

subcontracts in support of programs being conducted at such

facilities or where international agreements require otherwise)

to be performed sole~y by colleges and universities. Alternate

IV will not be used in contracts with college. and universities

if a purpose of the contract i. for development of computer

software for distribution to the public (including use in

solicitations) by or on behalf of the Government, In addition,

. - . ---- -- - - - -- --- -- ---------- -- ---------. ----- --



Al:ernate IV ~ay be used in other contracts if an agency,
determines to g:ant blanket permission tor contractors to

establish claim to copyright subsisting in all data first

produced in the performance of contract without further request

being made by the contractor. In any contract where Alternate IV

is used, the contract may exclude any data, ite.s or categories

of data from the blanket permission granted, either by express

provisions in the contract or by the addition of a subparagraph

(d) (3) to the clause, consistent with 21.404(g) (2) •

(Iv, Whenever a contractor es~ablisbes claim to

copyright subsisting in data (other than computer software~ first

produced in the performance of a contrac:t.. the Govern.ent i's

granted· a paid-up non.x~lusive,· irrevocable, woridwide lic:ens. to

reproduce, prepare derivative works, distribute to the public,

perform publicly and display public:ly by or on behalf of the

Covernment, for all such data, as set forth in subparagraph

(C) (1) of the clause at 52.221-14, Rights in Oata--General. For

computer software the scope of the Govern.ent's license does not

include the riqht to distribute to the public. Aqencies may

also, either on a c:ase-by-c:ase basis, or on a class basis if

?rovided in implementing regulations, obtain a license of

different scope than set forth in subparagraph (C) (1) of the

clause if the agency determines that such different license will

substantially enhance the transfer or dissemination of any data

first produced under the_contract, and will not interfere with

the Government's USe of the data as contemplated by the contract

or if required for international agreements. tf an agency

, .. l:t",_r~J"I"'I_~"-
r"p .,1 __ '- z_ - -'--- - ~ -
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obtains such a different license, the scope of that license shalt

be clearly statld in a conspicuous place on medium on which the

data is recorded. That is, if a report, the scope of the

different license shall be put on the cover, or first page, of

the report. If computer software, the scope of the different

license shall be placed on the most conspicious place available.

Whenever a contractor establishes claim to copyright in data

first produced in the performance of a contract, irrespective of

which alternate i. used with the clause or the scope of the

Government's license, the contractor is required to affix the

applicable copyright notices of 17 a.s.c. 401 or 402, and

acknowledgement of Government sponsorship, (including the
I

contract number) to ' the data whenever such 'da t a are aeiivered to '. . ' . ,
I

the Government, published, or deposited for r.gistration as a

published work in the U.S. Copyright Office. Failure to do so

could result in such data being treated a. unlimited rights data

(see 27.404(i».

(2) Oata not first produced in the performance of a contract.

(i) Contractors are not to incorporate in data

delivered under a contract any data that is not first produced

under the contract and that is marked with the copyright notice

of 17 U.S.C 401 or 402, without either (A) acquiring for or

granting to the Government certain copyright license rights for

the data, or (b) obtaining permission from the contracting

officer to do otherwise. - The copyright license the Government

acquires for such data will normally be of the same scope as

discussed in subdivision (1) (iv), above, and is set forth in
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paragraph (c) (2) of the clause at 52.227-14, Rights in uata--

General. HoweVir, agencies may, on a case-by-case basis, or on 3

class basis if provided in implementing agency regUlation.,

obtain a license of different scope if the agency determines that

such different license will not be inconsi.tent with·the purpose

of acquiring the data. If a license of a different scope is

acquired, it must be so statedin the contract and clearly set

forth in a con.piciou. place on the data when delivered to the

Government. In addition, if computer .oftware not fir.t produced

under a contract i. delivered with the copy~ight notice of 17

u.s.c. 401, the Government's license will be a. set forth in

subparagraph (g) (3) (Alternate III) if included in the clause at.
: . . .

52.227-14, Rights in Oata--General, or a. otherwi.e may be

provided in a collateral agreement incorporated in or made part

of the contract •

(ii) Contractors delivering data with both an

authorized limited-rights or restricted-rights notice and the

copyright notice of 17 U.S.C. 401 or 402 snould modify the

copyright notice to includ. the following (or similar) statement:

"Unpublished--all rights r.serv.d under the copyright laws of the

United Stat••• • If this .tatement is omitted, the contractor may

be afforded an opportunity to correct it in accordance with

27.404(h). Otherwi.e, data delivered with a copyright notice of

17 U.S.C. 401 or 402 may be presumed to be publish.d copyrighted

data subject to the applicabl. lic.nse rights s.t forth in

subdivision (i) above, without disclosure limitation. or

restrictions.
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(iii) If contrac:or action causes limited-righ~s ~r

restricted-right. data to be published with the copyright notice

of 17 U.S.C. 401 or 402 .fter its deliv.ry to the Gov.rnm.nt, the

Gov.rnm.nt i. r.li.ved of disclo.ure and' us. limitations and

re~triction. reg.rding .uch d.ta, .nd the contr.ctor should

advi.e the Gov.rnm.nt, r.que.t th.t • copyright notice b. placed

on the copies of the d.ta deliv.red to the Gov.rnm.nt and

acknowl.dg. th.t the .pplic.bl. copyright lic.ns•••t forth in

subdivision (i) .bov••ppli•••

(g) R.l•••• , Public.tion, .nd 0 •• of oat.. (1) In p.ragr.ph

Cd) of the cl.us••t 52.227-14, Right. ift D.t.--G.n.ral,

.ubp.~agr~ph. (dl(l) r~c~gniz•• . the. fact th.t n~~mal1y the

contractor has the right to use, r.l•••• to oth.r., r.produce,

distribute, or publish data first produced in the performance of

a contract, except to the ext.nt .uch d.t. m.y b••ubj.ct to

Federal export control or to nation.l ••curity law. or

regulations. In addition, to the .xt.nt the contractor receives

or is giv.n ace••• to d.ta th.t is n.c•••ary for the p.rformance

~f the contract fr.om or by the Gov.rnment or oth.rs acting on

behalf of the Gov.rnment, and the d.ta contain. restrictive

markings, .ubp.ragraph Cd)(2) provides an .gr••m.nt with the

contr.ctor to tr.at the d.ta in accordanc. with the markings,

unl.s. oth.rwi.e .pecifically authorized by the contractinq

offic.r.

(2) In contract. for basic or applied r •••• rch with

universities or coll.q~, no r.strictions ~.y b. placed upon the

conduct of or r.porting on the results of unclassified basic or
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!p~lied res~~rch, except as provided in applicable U.S. Statutes.

For the purposes of this subparagraph, agency restrictions on t~e

release or disclosur. of computer software that has been, readily

can be, or is intended to be, developed to the point of practical

application (including for agency distribution under established

programs) are not considered restrictions on the reporting of the

results of basic or applied research. Agencies may also r.strict

claim to copyright in any computer software for purpos.s of

established agency distribution programs, or where required to

accomplish the purpose for which the software is produced.

Except for the results of basic or applied research under

contracts with unlver~itl.s or colleges, ag.ncies ~.Y, to the

extent provided in their FAR supplements, place limitations or

restrictions on the contractor's right to use, release to others,

reproduce, distribute, or publish any data first produced in the

performance of the contract, including a requirement to assign

copyright to the Government or another party, either by adding a

paragraph (d) (3) to the Rights in oata--General clause at 52.227

14, or by express limitations or restrictions in the contract.

In the latter case, the limitstions or restrictions should be

referenced in the Rights in Oata--Ceneral clause. However, such

regulatory restrictions or limitations are not to be imposed

unless they are determined by the agency to be necessary in the

furtherance of agency mi.sion objective., needed to support

specific agency programs, or necessary to meet statutory

requirements. Notwithstanding the provisions of this

subparagraph, agencies may obtain, if provided in their F~R
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supplement, for information purposes only, advance copies of

article. inte~ed for publication in academic, scientific or

technical journals or symposia proceedings or similar works.

(h) unauthorized Marking of Data. Except for validation of

re.trictive marking. on technical data under con~racts for major

sy.t.m., or for support of major systems, by agencies subject to

the provisions of Title III of the rederal property and

Administrative Services Act of 1949, the Government has,in

accordance with paragraph (e) of the clause at 52.227-14, Rights

in oata--Geaeral, the right to either return to the contractor

data containing markings not authorized by that clause, or to

cancel or ignore such markings. However, markinqs will not be

canceled or" iqno"red with'out makln9Written "inquiry of the

contractor and affordinq the contractor at least 30 days to

provide a written justification to sub.tantiate the propriety of

the markinqs. Failure of the contractor to respond, or failure

to provide a written justification to substantiate the propriety

of the markings within the time afforded, may re.ult in the

Government's action to cancel or ignore the markings. If the

contractor provide. a written justification to substantiate the

propriety of the markings, it will be considered by the

contractinq officer and the contractor notified of any

determination ba.ed thereon. If the contracting officer

determines that the marking. are authorized, the contractor will

be so notified in writing. Further, if the contracting officer

determines, with concurrence of the head of the contracting

activity, that the markings are not authorized, the contractor

.,.-_ ._- - - ---._--. J_ .. ,. ••• ~8 ~~'-.. l.1L....&..a.L_ 1:... 1 1 _ IJJ::"LJL.JrI_r" ~r



will be furnished a written determination which shall become the

final agency deeision regarding the appropriateness of the

markings and markings will be cancelled or ignored and the data

will no longer be made subject to disclosure prohibitions, unless

the contractor file••uit within 90 day. in a court of competent

jurisdiction. In any event, the markings will not be cancelled

or ignored unle.s the contractor fails to respond within the

period provided, or, if the contractor doe. respond, until final

resolution of the matter, either by the contracting officer's

determination becoming the final agency deci.ion or by final

disposition of the matter by eourt decision if suit is filed.

The foregoing procedures may be modified in accordance with

ageneyregulations -implitmentin"g the lreedom of Informatio"nAct "(5

a.s.c. 552) if neeessary to respond to a request thereunder. In

addition, the eontraetor is not precluded from bringing a elaim

under the Contract Disputes Act, including pursuant to the

Disputes clause of this eontract if applieable, that may arise as

the result of the Government's action to remove or ignore any

markings on data, unless such action oeeurs as the result of a

final disposition of the matter by a court of eompetent

jurisdietion.

(i) omitted or incorrect notices. (1) Data delivered under a

contract containing the clause at 52.227-14, Rights in oata-

General, without a limited-rights notice or restricted-rights

notiee, and without a eopyright notice, will be presumed to have

been delivered with unlimited rights, and the Government assumes

no liability for the diselosure, use, or reproduction of such

.... _~ __ L..L. &.... • _"
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data. Howe~er, to the extent the data has not oeen disclosed

without restri~on outside the Government, the contractor may

within 6 month. (or a longer period approved by the contracting

offieer for good eause shown) request permis.ion of the

contractinq offieer to have omitted limited-rights or restricted.

rights notiees, a. applicable, placed on qualifying data at the

contractor's expense, and the contraetinq officer may aqree to so

permit if the contractor (i) identifies the data for which a

notice is to be added or corrected, (il) demonstrates that the

omission of the proposed notice was inadvertent, (iii)

establishes that use of the propo.ed notice is authorized, and

(iv) acknowledge. that the Government ha. no iiability with

respect to' any disclosure ot use 'of any .uch datama4e' p~i~r to

the addition of the notice or resulting from the omission of the

notice.

(2) The eontracting offieer may also (i) permit eorrection,

at the contractor's expense, of incorrect notice. if the

contractor identifie. the data on which correction of the notice

is to be made, and demonstrate. that the correct notice is

authorized, or (ii) correct any incorrect notices.

(j) Inspection of cata at the Contractor's Facility.

Contracting officers may obtain the right to inspect data at the

contractor's facility by USe of Alternate V, whieh adds paraqraph

(j) to provide that right in the clause at 52.227-14, Rights in

Oata--General. Agencies may also adopt Alternate V for general

use. The data subject to inspection may be data withheld or

withholdable under subparagraph (g) (1) of the clause. Such
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inspection may be made by the contr~cting ~f:icer or designee-
(including nongovern-mental personnel under the same conditions

as the contr.cting officer) for the purpose of v.rifying a

contr.ctor's assertion r.garding the limited rights or restricted

righ~s status of the d.t., or for evalu.ting work performance

under the contract. This right may be exercised up to 3 years

.fter .ccept.nce of .11 item. to b. delivered under the contr.ct.

The contr.ct m.y specify data items that .re not subject to

inspection under paragr.ph (j) (Alt.rn.t. V). If the contractor

demonstrat•• to the contracting officer th.t th.r. would be •

po.sible conflict of inter.st if inspection were made by a

particular rep're.entativ.,: the contracting offic'''r shall

designate an alternate r.pr•••~t.tive.

27.405 Oth.r d.ta rights provisions.

<a) Production of special works •

(1) The clau.e at 52.227-17, Rights in Data--Special

Works, is to be used in contract. (or m.y be made applicable to

portions thereof) that are prim.rily for the production or

compilation of data (oth.r than limited right. data or restricted

computer softwar.) for the Government's own use, or when there is

a specific need to limit distribution and use of the data and/or

to obt.in indemnity for li.bilitie. that m.y.rise out of the

content, performanc., or disclosur. of the data. Exampl.s .re

contracts for--

(i) Th. production of audiovisual worKs, including

motion picture. or television recordings with or without

accompanyinq sound, or for the preparation of motion picture
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scripts, ~usical compositions, sound tracks, translation,

adaptation, and-the like.

(ii) Historie. of the respective agencie.,

departments, services, or units thereof~

(lii) surveys of Government establisnments~

(lv) Works pertaining to the instruction or guidance

of Government officer. and employees in the discharge of their

official dutie.:

(v) The compilation of reports, books, studies,

surveys, or similar documents that do not involve research,

development, or experimental work. When the audiovisual or other

special works are pro~uced to accomplish a p.ublic p~rpose other .

than acquisition for the C:overnment's own use (such as for

production and distribution to the public of such works by other

than a Federal agency) agencies are authorized to modiffy the

Rights in oata--Special Works clau.e for use In such contracts,

with rights in data provisions which meet agency mission needs

yet proeeet free speech and freedom of expr.ss10n, as well as the

artistic license of the creator of the work.

(vi) The collection of data containinq personally

identifiable information such that the disclosure thereof would

violate the right of privacy or publicity of the individual to

~hom the information relate.:

(vii) Inve.tiqatory reports: Or

(viii) The development, accumulation, Or compilation

of data (other than that resul~inq from research, development, or

experimental work performed by the contractor), the early release

.-,..-. .. ,.•• , .. .. ~ L IIl..- ~ •
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of which could prejudice follow-on acquisition 3ctivitias or
-aqency requlatory or enforcement activities.

(2) The contract may specity the purpo.es and conditions

(including time limitations) under which the data may be used,

released, or reproduced other than tor contract ' pertormance.

Contracts tor the production ot audiovisual works, sound

recordings, etc., may include limitation. in connection with

talent releases, music license., and the like that are consistent

with the purposes tor which the works are acquired.

( J) Subparagraph (e) (1) (11, ot the clause at 52.227-17,

Rights in oata--Special Works, which enable& the Government to

obtain assignment ,ot, cQPyriqh.t. in. any ·c:Sat.t.1rs.t produced in .the

performance 'of the contract, may be dele~ed it the contracting

officer determines that such assignment is not needed to further

the objectives of the contract.

(4) Paragraph (e, of the clause, which requires t~e

contractor to indemnify the Government against any liability

incurred as the re.ult of any violation of trade secrets,

copyrights, right of privacy cr publicity, or any libelous or

other unlawful matter arising out of or contained in any

production or compilation of data that are subject to the clause,

may be deleted or limited in scope where the contracting officer

determine. that, becau.e of the nature of the particular data

involved,such liability will not arise.

(b) Rights relatinq to existing data other than limited

rights data.
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(1) Existing audiovisual and similar works. The clause a~

52.227-18, Riqhts in oat3--Existing Works, is for use in

contract. exclu.ively for the acquisition (without modification)
.

ol existing motion picture., television recordings, and other

audiovisu.l works; sound recording.; mu.ic.l, dr.m.tic, and

literary works; pantomime••nd choreogr.phic works; pictori.l,

graphic, and sculptural works; and works of a similar nature.

The contract may set forth limitation. consistent with the

purpose. for which the works covered by the contr.ct are being

acquired. Examples of thes. limit.tions .re (1) me.n. of

exhibition or transmission, (ii) time, (iii) type of audience,

and (iv) geographic.l location. If the contract requir.s that

works of the ttpe indicat.d .bove 'a r e to 'b. modified through

editing, translation, or addition of subj.ct matter, .tc. (rather

than purchas.d in existing form) the clause at 52.227-17, Rights

in oata--Special Works, is to b. used. (Se.27.405(a).)

(2) Acquisition of .xisting computer soltw.r•• (i) When

contracting other than from GSA's Multipl. Aw.rd Sehedul.

contracts for the acquisition of .xisting comput.r software (i •••

privately d.v.lop.d .oltw.re normally v.nd.d commercially under a

license or 1•••• agre.ment re.tricting its use, disclosure, or

reproduction), no specific contract claus. pr.scrib.d in this

subpart need b. Uled, but the contract (or purcha•• ord.r) must

specifically addre•• the Government'. right. to ua., di.close and

reproduce the software, which rights must be sufficient for the

Government to fulfill the need for which the software is being

acquired. Such rights may b. n.gotiat.d and s.t ~orth in the

. - - - -- - - - - _.. -- .. .... '"'............ ""' ...... __ L..: L " U !'a__ r .... I I I 1- I ,
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contract usinq the quidance concerninq restricted riqhts as set

forth in 27.4011.), or the clause at 52.227-19, Commercial

Computer Software--Restricted Riqhts, may b. used. Restricted

computer software acquired und.r GSA Multiple Award Schedules

contracts and orders are excluded from this requirement. The

quidance concerninq riqhts s.t forth in 27.404(.), as v.ll a.

those in the claus. at 52.227-19, are the minimum riqhts the

Gov.rnment usually should acc.pt. Thu. if gr.at.r rights than

th.s. minimum rights are needed, or l ••••r rights are to b.

acquired, th.y mu.t b. n.gotiated and ••t forth in the contract

(or purchas. order). This includes any additions to, or

limitations on, the riqhts s.t forth in paragraph (b) of the
" "

claus. at 52.227-19 wh.n us.d. Example. of gr.ater "rights may be

those n.cessary for networking purpos.s or us. of the software

from remote t.emina1s communicatinq with a host comput.r where

the software is located. Furthermore, an indemnity for

patent,copyriqht or trade s.cret Infrinq.m.nt may be included, if

the computer software is to b. acquired with unlimited rights,

the contract must also so state. In addition, the contract must

adequately describe the computer programs and/or data bases, the

form (tap.s, punch cards, disk pack, and the like), and all the

necessary documentation pertaining th.r.to. If the acquisition

is by lease or licen•• , the disposition of the computer software

(by returning to the vendor Or de.troying) at the end of the term

of the leas. or lic.n.e "must b. addre.sed.

(ii) If the contract incorporate., make. reference to,

or uses a v.ndor's standard commercial lease, license, or
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purchase agreement, such agreement shall be rev iewed to assure

that it is con~st.nt with (i) above. Caution should be

exercised in .ccepting a vendor's ter~s and conditions, .ince

th.y may b. dir.cted to comm.rcial ••le. and may not b.

appropriate for Gov.rnment contracts. Any incon.ist.nci.s in a

vendor's standard comm.rcial agre.m.nt shall b••ddr••••d in the

contract and the contract term••hall take precedence over the

vendor's standard comm.rcial agreement. If the clau.e at 52.227

19, Commercial Comput.r Software--Re.trict.d Rights, is used,

inconsist.ncies in the vendor's standard comm.rcial agr.ement

regarding the Gov.rnment's right ot us., duplicate or disclose

the comput.r software are reconciled by that clause.

Ciii) If a prime contractor und.r a contract

containing the clause at 52.227-14, Rights in Data--General, with

subparagraph Cg) (3) CAlternate III) in the clause, acquires

restricted comput.r .oftware from a subcontractor Cat any tier)

as a separate acqui.ition for deliv.ry to or for use on behalf of

the Government, the contracting officer may approve any additions

to, or limitations on the r.stricted rights in the R.stricted

Rights ~otice of subparagraph (g)C3) in a collat.ral agreement

incorporat.d in and .ad. part of the contract.

C) oth.r .xisting works. Except for existing audiovisual

and similar works pursuant to paragraph Cb) Cl) above, and

existing computer software pursuant to paragraph (b) (2) above, no

clause contained in this subpart is required to b. included in

(i) contracts solely for the acquisition of books, periodicals,

and other printed items in the exact form in which such items are

,
1
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to be obtained unless reproduction rights ar~ to be acquired; or

(ii) contracts--that require only e~isting data (other than

limited rights data) to be delivered, are to be obtained (e.g.,

contracts resulting from sealed bidding) when such items or data

. are delivered without disclo.ure prohibition., unless

reproduction rights are to be obtained. If the reproduction

rights are to be obtained in any contract of the type described,

such rights mu.t be specifically .et forth in the contract. NO

clause contained in this subpart is required to be included in

contracts substantially for on-line data base service. In the

same form as they are normally available to the general public.

ec> Contract.! awarded under Small Busin••s Inno·vatlve,
R.search (SBIR) program. The clause at 52.227-20, Rights in

oata--S9IR program, is for use in all Phase I Phase II contracts

awarded under the Small Business Innovative Research Program

(S9IR) program established pursuant to Pub. t. 97-219 (the Small

Business Innovation Oevelopment Act of 1982). The clause is

limited to use solely in contracts awarded under the S9IR

program, and is the only data rights clause to be used in such

contracts.

27.406 Acquisition of data.

(a> General. (1) It is the Government's practice to

determine, to the extent feasible, its data r~quirement. in time

for inclusion in solicitations. The data requirements may be

subject to revision during contract negotiations. Since the

preparation, reformatting, maintenance and updating, cataloqing,

and storage of data ,epresents an expense to both the Government
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and the contractor, efforts should be made to keep the contrac:

data requirem.nts to a minimum, consistent with the purposes of

the contract.

(2) TO the extent fea.ible, all known data requirements,

incl~ding the time and place for delivery and any limitations and

restriction. to be imposed on the contractor in the handling of

the data, shall be specified in the contract. Further, and to

the extent feasible, in major .ystem acquisition., data

requirement••hall be .et out a••eparate contract line it....

In establisbing tbe contract data requirement. and In .pecifying

data items to be delivered by a contractor, agencie. may,

consistent with paragraph Ca) (1) above, develop their own.. .' ..' . . ' .

contract sch.dule provisions in agency procedures (including data

requirements lists) for listing, specifying, identifying source,

assuring delivery, and handling any data required to be

delivered, first produced, or specifically used in the

performance of the contract.

(3) Data delivery requirements .hould normally not require

that a contractor provide the Government, as a condition of the

procurement, unlimited rights in data that qualifies as li~ited

rights data or restricted computer software. Rather, form, fit,

and function data .ay be furnished with unlimited rights in lieu

of the qualifying data, or the qualifying data may be furnished

with limited rights or restricted rights if needed (see 27.404(d)

and (e». If greater right. are needed .uch need should be

clearly set forth in the solicitation and the contractor fairly

compensated for such greater rights.



(0) Additional data requirements. (1) Recognizing that in

some contracti~ situations, such as experimental, developmental,

research, or demonstration contracts, it may not be f.asible to

asc.rtain all the data r.quirements at the time of contracting,

the claus. at 52.227-16, Addition.l Data Requir.m.nt., m.y b.

used to .n.bl. the sub••qu.nt ord.ring by the contr.cting offic.r

of addition.l d.ta first produc.d or sp.cific.lly used in the

p.rform.nc. of such contr.ct. as the .ctu.l r.quir.m.nts b.com.

known. th. cl.us. sh.ll norm.lly b. u••d in .olicit.tions and

contr.ct. involving .xperim.nt.l, d.v.lop••nt.l, r ••••rch or

d.monstr.tion work (oth.r th.n basic or applied r ••••rch to be

p.rformed und.r • contracl sol.ly by • univer.ity or college when

the contract a~o~nt wili b. $5~0,doo or le.s) unle.s all the

requirem.nts for data are believed to b. known at the tim. of

contracting .nd specified in the contract. If the contract is

for basic or applied research to be performed by a university or

college, and contracting offic.r believes tha contract effort

will in the future exc.ed $500,000, even though the initial award

does not, the contr.cting officer m.y include the clause in the

initial award.

(2) o.t•••y be order.d under the clause at 52.227-16,

Additional Data Requirements, at any ~im. during contract

performance or within a p.riod of 3 y.ars aft.r acceptance of all

items to be delivered under the contr.ct. The contractor is to

b. compensated for converting the data into the prescribed form,

for reproduction, .nd for delivery. tn order to minimize storage

costs for the retention of data, the contractor may b. r.lieved
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of retention requirements for specified data items by t~.

I
contracting of~cer at any time during the retention period

required by the claus.. The contracting officer may permit the

contractor to identify and specify in the contract data not to be

ordered for deliv.ry und.r the Additional Dat. R.quir.m.nts

claus. if such data i. not n.c••••ry to m.et the Government'.

requirements for dat.. Al.o, the contracting officer m.y alter

the Additional Data R.quirem.nts clau•• by d.l.ting the term Ror

specifically u••d R in paragraph (a) thereof if delivery of such

data is not nec•••ary to m.et the Government'. requirements for

data. Any data ord.red und.r this clause will be .ubject to the

Rights in Data--G.n.ral clau.. (or other equivalent cl.u••

.et:ting forth ' th.· resp.ctive rights 'of' ttieGovernm.n,tand '.t he

contractor) in the contract, and data authoriz.d to b. withheld

under such claus. will not be required to be deliv.r.d under the--Additional Data R.quir.m.nts claus., .xc.pt as provid.d in

Alternate II or Alternate III, if included in the claus. (see

27 • 404 (d) and (e».

(3) Ag.nci.s not having an .stablish.d program for

dissemination of comput.r .oftwar. shall give consid.ration to

not ord.ring additional comput.r software under the clause at

52.221-16, Additional Data Requir.ments, for the sole purpose of

disseminating or marketing of the .oftw.r. to the public

especially if this will provide the contractor .dditional

inc.ntive to m.k. improv.ments to the softw.re .t its own expense

and disseminate Or market it. Thi••hould not pr.clud. an aqency

from including a summary d.scription of computer software

.,,. ...... _ .. ~ ... ~_ L..I_..I....L V_C_c::::J •• n...,_r 'P""M_
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available from a contractor in any data dissemination pr~g:ams

which it opera~s, with a statement as to how the potential user

can obtain it through the contractor, license., or .ssignee. In

cases wh.re the contracting offic.r ord.rs .oftware for internal

purposes, consideration shall b. giv.n, consistent with the

Government's n••d., to not ord.ring particular .ourc. cod.s,

algorithm., proc••••• , formulae or flow charts of the software if

the contractor shows that this aids its .fforts to disseminate or

mark.t the sottware.

(c) Acc.ptanc. ot Data. Acc.ptability of t.chnical data

d.livered und.r a contract shall be in accordance' with the

appropr.iat. contract provi.ion a. r~uir.d by Subpart .6.3, and.

the clause at 52.227-21, T.chnical Data C.rtiticat1on, a.vision,

and Withholding of paym.nt--Kajor Systems, when it is included in

the contract. (S•• paragraph (d) below.)

(d) Major System Acquisition. (1) In order to assure that

technical data needed to support a major syst.m acquisition are

tim.ly delivered and ar. compl.t., accurat., and satisfy the

requirements of the contract concerning the data, the clause at

52.227-21, Technical Data Certification, aevision, and

Withholding of payment--Major Systems, is to be included in

contracts for or in support of a major system (as the term "major

system" is defined In S~ction 4 of the Office of rederal

Procurement poliey Act, a. amended by pub. t. 98-577), including

every d.tail.d design, dev.lopment, or production contract for a

~ajor system acquisition and contracts for any individual part,

component, subassembly, assembly, or subsyst.m integral to the



·I·:·!
I
~

I
!,

·•·•·•

·····
.,

·"'·.,

34

~ajor system, and other property which may be replaced during the

service life ~ the system, and including spare parts and

replenishment spare parts.

(2) The clause at 52.227-21, Technical oata,

Certification, Revision, and Withholding of payment--Major

Systems, requires the contractor, upon delivery of any technical

data made subject to the clause in the contract, to certify that

to the best of its knowledge and belief, such data are complete,

accurate, and comply with contract requirements. It also

provide. for corrections of any deficiencie. in the data, a. well

as for the ability of the contracting officer to request

revision. of the data to reflect eng1ne.:i"9 4esignchang•• mad.

during perfor-manc. of the contract and affecting form, fit, and

function of the items the data depict. Further included is the

authority for the contracting officer to withhold payment under

the contract to assure timely delivery of the technical data

and/or assure correction if the technical data are not complete,

accurate, and in ~ompli.n~. with contract 'requirem.nts.

(3) When the claus. at 52.221-21, Technical oata,

Certification, Revi.ion and Withholding of Payment--Major

Systems, is u••d, the s.ction of the contract specifying data

delivery requirements Csee paragraph ca) (2) above) shall

expressly id.ntify those line items of technical data to which

the clause appli.s. upon delivery of such technical data, the

contracting officer or designe. shall review the technical data

and the contractor's certification relating th.reto to assure

that the data are complete, accurate, and comply with contract

-.. ,. ... -- ....... _... ..-. - ..... '- - - - -- ....... - - - '"'-- --'
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raqui:ements. If not, t~e contractor is to be requested to

correct the de~ciencies, and payment may be withheld until such

is done. Final payment should not be made under the contract

until it has been determined that the delivery requirements of

those line items of data to which the clause applies have been

satistactorily met.

(4) In a contract for or in support of a major system

awarded by a civilian agency other than DASA or the O.S. Coast

Guard the contracting officer shall include contractual

provisions requiring, as an element of performance under the

contract, the delivery of any technical data, other than computer

software, relating to the major system Qr supplies for the majqr ... . , .' ' . . . . ' .

system proeur~d or to be procured by the Government, which are to

be developed exclusively with rederal funds in the performance of

the contract if the delivery of such technical data is needed to

ensure the competitive acquisition of supplies or services that

will be required in substantial quantities in the future. The

clause at 52.227-22, Major Syst.m--Hinimum Rights, is to be

included in such contracts in addition to the clause at 52.227-

14, Rights in oata--General, and other required clauses, to

ensure that the Government acquires at least those rights

required by pub. t. 98-577 in technical data developed

exclusively with rederal funds. In any contract to which this

paragraph (d) (4) applies, technical data, other than computer

software, relating to a major system or supplies for a major

system, procured or to be procured by the Government and also

re1ati~g to the design, development, or manufacture of products
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or processes offered or to be offered for sale to the public

(except for suen data as may be necessary for the Government to

operate or maintain the product, or use the process if obtained

by the united States as an element of perfo~ance under the

contract), shall not be required to be provided to the ~overnment

from p.rsons who have dev.loped such products or proc••••s a. a

condition for the procurem.nt of such products or proc••ses by

the Government.

27.407 Rights to technical data in successful proposals.

ea) contracting officers .ay, as consideration of contract

award, desire to acquir. unlimited rights in technical data (but

not commercial or' financial information)· contain.d in a

.ucc.ssful 'pr opos a l upon which a contract award i. based.

However, before such unlimited rights are acquired, the

pro.p.ctive contractor mu.t be afforded the opportunity either

(1) to advi•• the contracting offie.r that the technical data, or

portions ther.of, (to be identified by the prospective

contractor) are covered by any restrictive notice regarding the

di.clo.ure and use of proposed information authorized by Subpart

15.4 or 15.5 (or any ageney supplement thereto), and reque.t that

such proteetion be .aintained by exc1udiing the data from the

Government's right.~ or (2) to establish to the contracting

officer's satisfaction that identified portions of the technical

data do not relate directly to or vill not be utilized in the

work to be performed under the contract, and request that such

portions be excluded from the Government's rights.
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(b) If unlimited riqhts to technical data in successful

proposals, as set forth in paraqraph Ca) above, are to be

acquired, it shall be by use of the clause at 52.221-23, Rights

to proposal Oata CTechnical). Any excluded technical data will

be. identified by insetting appropriate propo.al paqe numbers in

the clause which clause enables the identification of data to be

excluded from the Government's rights, as discussed in Ca) above.

Such exclusion is not dispositive of the protective status of the

data, but any excluded technical data, as well as any commercial

and financial information contained in the proposal, vill remain

subject to the policies in Subpart 15.4 or 15.5 (or agency

supplements thereto) relating to proposal info.rmation (i.e., vill

be ~se~ fo~ evaluation purposes only). If th~ claus. at 52.221

23, Rights to proposal Data (Technical), is included in a

contract, the prospective contractor must be specifically

afforded the opportunity to exclude technical data as set forth

in paraqraph ca) above, and the contract file must reflect that

fact. If there is a need to have access to. any of the excluded

technical data during contract performance, consideration should

be qiven to their acquisition as limited rights data, if they so

qualify, in accordance vith 21.404Cd).

27.408 Co-sponsored research and development activities.

Ca) In contracts involving co-sponsored research and develop

ment wherein the contractor is required to make substantial

contributions of funds or resourcesci.e., by cost-aharing or by

repayment of nonrecurring costS) ,·and the contractor's and the

Government's respective contributions to any item, component,
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pro~eS3, or computer software, dev.loped or produced ~~de~ t~~

-contract are not readily seqreqabl., the contracting officer may

limit the acquisition of or acquir. le.s than unlimited rights to.
any data developed and delivered under such contract. Aqencies

may requlat. the use of this authority in th.ir supplement••

Basically such riqht. should, at a minimum, a••ure u.e of the

data for aqreed-to Gov.rnmental purpo.e. (including r.procurement

riqhts a. appropriat.), and will addre.s any disclosure

limitations or r.strictions to b. imposed on the data. Also,

consideration may b. qiven to dir.cted licensing provisions if

needed to carryout theobj.ctiv•• of the contract. Since the

purpos. of the co.ponsored r••••rch, the legitim.t. propriet.ry. ' . . . . . .

intere.ts of the contractor, t~e needs of the Government, .nd the

respective contributions of both parti •• m.y v.ry, no specific

clauses are pr.scribed, but a cl.use providing l ••s than

unlimited rights in the Governm.nt for d.ta developed and

deliv.r.d under the contract (such as lic.nse rights) m.y be

tailored to the circumstance. consistent with the for.going and

the policy .et forth in 27.402. A. a gui~e, .uch clause may be

appropriate when the contractor contributes money or resources,

or aqrees to make repayment of nonrecurring costs, of a value of

approximately 50 percent of the tot.l cost of the contract (i.e.,

Government, contractor, and/or third party paid co.tS), and the

re.pective contribution~ are not readily seqregabl. for any work

el.~nt to be perform.d under the contract. Such clause may be

used for all or for only specifically identified tasks or work

elements under the contract. In the tatter inst3nce, its use
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wilL be in addition to whatever ot~er data rights ~lause is-
prescribed under this subpart, with the contract specifically

identifying which clause is to apply to which tasks or work

elements. Further, such clause may not be appropriate where the

purpose of the contract is to produce data for dissemination to
\

the public, or to develop or demonstrate technologies which will

be available, in any event, to the public for their direct use.

(b) Where the contractor's contributions are readily

segreqable (by performance requirements and the funding therefor)

and so identified in the contract, any data resulting therefrom

may be treated under such clause as limited rights data or

r;estr ict.-d .camp.uter .so.ftwa~e . in acc.ordance· w·i th 27.40.4.(d) · o~ (e),

as applicable: or if such treaQment is inconsistent with the

purpose of the contract, rights to such data may, if so

negotiated and stated in the contract, be treated in a manner

consistent with Ca> above.

27.409 Solicitation provisions and contract clauses.

ca> (1) The contracting officer shall insert the clause at

52.227-14, Rights in Oata--Oeneral, including its use with

Alternate I through Alternate V as ~ay be required or authorized

in accordance with paragraphs (b) through Cf) below, in

solicitations and contracts if it is contemplated that data will

be produeed, furnished, or acquired under the contract, unless

the contract is--

Ci> ror the production of special works of the type set

forth in 21.405(a), but the clause at 52.227-14, Rights in Oata--

General, shall be included in the contract and made applicable to

data other than special works, as appropriate;

_ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _• • __ .. ~ v ..... _,.. .. a. ca 1.11a. ... .l ... &1Il:'.L
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(ii) Fv! the sepa,at. dcqui~ition vf existing wor~3, as

-described in 27.405(b);

(iii) To be performed outside the United States, its

possessions, and pu.rto Rico, in which c••• ag.nci •• m.y

prescribe differ.nt clau••• (s•• par.gr.ph (n) b.low);

(lv) ror archit.ct-.ngin••r ••rvic•• or construction

work, in which case agenci•• may utilize the clau.e at 52.227-17,

Rights ln Data--Sp.ci.l Work., or may pre.crib. differ.nt

clau••• :

(v) A small Busin••• Innov.tion R••••rch contract (s••

27.409(1) b.low.)

(vi) . .r o r .t he .manag.ment. op.ration, d•• i·qn" or

construction of a Gov.rnm.nt-o~ned facility to p.rform r•••arch,

development, or production work, in which cas. agencies may

prescribe differ.nt claus.s. (See paragraph (p) b.low.)

(vii) A contract involving cosponsored research and

dev.lopment in which a claus. providing for l ••s than unlimited

right has b••n authoriz.d. (5•• 27.408).

(2' pa=agraph (.)() of the clau••• t 52.227-14, Rights in

Data--General, may be d.l.ted or r •••rv.d by an aq.ncy not

subject to Title III of the r.deral Property and Administrative

Services Act.

(b) If an aqeney determin•• , in .ccord.nce with 27.404(c), to

adopt the alternate d.finition of "Limited Rights Oata" in

paragraph ca) of the claus., the clau•• shall be used with its

Alternate I.
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-determines it is necessary to obtain the delivery of limited

rights.dat., the cl.u•• shall be u••d with itl Alternate II. The

contracting officer .hall, when Alternate II i. u••d, a••ure that

the purpo••• , if any, for which limited rights d.t••re to b.

di.clo.ed out.id. the Gov.rnment are includ.d in the "Limited

Right. Notice" of .ubparaqraph (q) (2) of the clau•••

(d) In accord.nce with 27.404(e), if a contracting officer

det.rmin•• it is n.ces.ary to obt.in the d.liv.ry of r.stricted

computer softwar., the claus. shall b. used with it. Alternate

III. Any gr.at.r or l ••••r riqht. r.qardinq the u•• ,

duplic.tion, or di.closure .o.f .re~tr-icted' computer ' softw..re than .

tho•• set forth in the Re.tri~ted Riqhts Notic. of subparaqraph

(9) (3) of the clau.e must be specified in the contract and the

notice modified accordinqly.

(e) Th. claus••hall b. used with its Alternate IV in

contract. for ba.ic or applied r •••• rch (other than those for the

manaqem.nt or op.r.tion of Gov.rnm.nt facilities or where

international aqreements require otherwise), to be performed

solely by univ.rsities and coll.q.s. The clause may be used

with its Alt.rnat. IV in other contracts if in accordance with

27.404(f) (2) an ag.ncy d.t.rmin.s to grant blank.t p.r~ission for

the contractor to ••tabli.h claim to copyriqht subsisting in all

data first produced without furth.r requ.st b.inq m.d. by the

contractor. Wh.n Alt.rnat. IV is used, the contract m.y exclude

items or cat.gori.s of data from the blanket permission qranted,

either by express provisions in the contract or by the addition

of a subparagraph (d) () to the clause (see 27.404(q) (2».
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-needs to have the ri9ht to inspect certain data at a contractor's

facility or if by an agency generally, the clause shall be used

with its Alternate v.

(~) In accordance with 27.404(d) (2), if the contracting

officer desires to have an offeror .tate in re.pon.e to a

solicitation, to the extent fea.ible, whether limited ri9hts data

or re.tricted computer software are likely to be used in meeting

the data delivery requirement••et forth in the lolicitation, the

contracting officer shall in.ert In the I~licltation the

provision at 52.227-15, Representation of ti~ited Right. Data and

Re~tricted Comput.erSoftware .in any .<?li~itat·ion containing the.

clause at 52.221-14, Rights in .Oata--General. The contractor'.

response will provide an aid in determining whether the clause

should be used with Alternate II and/or Alternate III.

(h) The contracting officer shall normally in.ert the clause

at 52.227-16, Additional Data Requirement., in solicitations and

contracts involving experi-mental, developmental, research, or

demonstration work (other than basic or applied research to be

performed solely by a university or college where the contract

amount will be $500,00 or le•• ) unless all the requirements for

data are believed to be known at the time of contracting and

specified in the contract. (5•• 27.406(b).) This clau.e may

also be used in other contracts when con.idered appropriate.

(i) In accordance with 27.405(a), the contractinq officer

shall insert the clause at 52.227-17, Rights in oata--speeial

Works, in solicitations and contracts primarily for the
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prlJduction or compilation of data (athe: than limitltd-riqilt3 d.3ta-or restricted computer loftware) for the Government's internal

use, or when there 11 a specific need to limit distribution and

use of the data and/or to obtain indemnity for liabilities that

may arise out of the content, performance, or disclosure of the

data. Examples of such contracts are set forth in 27.405(a).

The contract may specify the purposes and conditions (including

time limitations) under which the data may be used, released or

reproduced by the contractor for other than contract performance,

Contracts for the production of audiovisual works, sound

recordings, etc. may include limitations in connection with

talent . r e l ea se~ ~ music licenses, and the like t~~t are consistent

with the purposes for which the data is acquired • .

(j) The contractinq officer shall insert the clause at

52.227-18, Rights in Data--Existinq works, in solicitations and

contracts exclusively for the acquisition, without modification,, .

of existing audio~isual and similar works of the type set forth,

in 27.40S(b)(l). ,The contract may set forth limitations

consistent with the purpose. for which the work is beinq

acquired. The clau.e at 52.221-17, Riqht. in Data--Spe~ial

Works, shall be ~sed if existinq works are to be modified, as by

editing, translation, addition of subject matter, etc.

(k) In accordance with 27.405(b) (2), when contractinq (other

than from GSA's Multiple Award Schedule contract.) for the

acquisition of existing computer software, the clause at 52.227

19, Commercial Computer Software-Restricted Rights, may be used

in the solicitation and contract. In any event, the contracting

-_..... _........ ... """'.L.."" __ In ."",., • .JII
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-suffici.nt riqhts for the Governm.nt to fulfill the n.ed for

which the software is b.inq .cquir.d .nd is oth.rwis. consist.nt

with 27.405eb)(2).

(1) If the contr.ct is • Small ' Bu.in.s. Innov.tion a•••• rch

(SBII) contr.et, the cl.u•• at 52.227-20, Riqht. in Oata--SBII

Proqr.m .h.ll b. u.ed in .11 Pha•• t and .h••• II eontr.ets

aw.rded und.r the S.all Bu.in••• Innov.tion R••••reh 'roqra.

••t.bli.hed pur.uant to .ub. t. 97-219 (Th. sm.ll lu.ia•••

Innovation D.v.lop••nt Act of 19.2) •

em) Whil. no .p.cific elau•• .of .t h i •.•ubp~r~ .1•. ~equlred. ~t, '. .
. .

b• . included in contraet:••dl.ly for the ~cqui.ition,·"ithout

disclo.ur. prohibition., of books, public.tion. and 'i3ilar it.ms

in the .xact form in which .uch item. exist prior to the r.qu•• t

for purcha•• (i.e., the off-the••helf purch••• of .uch it.m.), if

r.production riqhts .r. to be .cquired the contract .h.ll inelud.

t.rm. addr.s.ing .uch rights. (S•• 27.405(b) (3).)

(n) Aq.ncie••ay pr••crib. in th.ir procedur•• , a.

appropri.t., a clau•• con.i.t.nt "ith ~h. poliey of 27.402 in

contracts to b. performed outside the Onited Stat•• , its

90 ••••• ion., and 'uerto Rico.

(0) Ag.ncie••ay pre.crib. in their procedure. the clau.e at

52.227-17, Right. 1n Data--Special Work., or pre.crib., a.

appropriat., elau••• con.i.tent with the policy in 21.402 in

contracts for arehitect-.ngineer ••rvic•• and con.truction work.

(p) Ag.nci•• may pr.serib. i~ th.ir procedur•• , as

appropriat., a claus. consist.nt with t~. policy o~ 27.402 in

j _ _ __ _.. _... .... _ ... ~"A .... I:.. ~I"I'I' -



45

C- n ~ r · c ts ·or -an.~.~.~~ ~~.-a·~~n d·_Sl·g~, 0: ccns·.. •.. ··-..~_1·0n ~~'.' ,. a ~ .... _, ... _ •• _ , _.J _- .. - • , ......._

Government-o~ed research, development, or production facilities,

and in contracts and subcontracts in support of programs being

conducted at such facilities.

~q) In accordance with 27.406(d), the contracting officer

shall insert the clause at 52.227-21, ~echnical Data

Certification Revision, and Wit~holdinq of ,ayment--Major

Systems, in contracts for major syste.s acquisitions or for

support of major syste.. acquisitions. Wben used, this claus.

requires that the technical data to which it applies be sp.cified

in the contract. (Se. 27.406(d).)

(r) . in' the 'ca. e ot 'c t vi it .'n "genc i.s eKc.pt ' MASA and the 'O:S .

Coast Guard, the contracting officer shall insert the clause at

52.227-2i, Major System--Minimu. Rights, in contracts for major

systems or contracts in support of major syste.s.

(s) In accordance with 24.407, if a contracting officer

desires to acquire unlimited rights in technical data contained

1n a successful proposal upon which a contract award is bas.d,

the contracting officer shall insert the clause at 52.227-23,

Rights to 'roposed Data (~echnical). Rights to technical data in

a proposal are not acquired by Mere incorporation by reference of

the proposal in the contract, and if a proposal is incorporated

by reference, Subpart 27.404 must be followed to assure that such

rights are appropriately addressed.




