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P1R1:.?21-PATENTS, DATA, AHDCOPYRIGHTS

SUBP~7.4-TECHHI!=AL DATA,OTBER DATA,
COMPUTER SOFTWARE, AHD COPYRIGHTS

:127.470" Scope.

(a) Section~27.470 throug~27.4~ set forth the Department of

Defense policies, procedures, implementing instructions, solicitation

provisions, and Clontract clauses relating to requirements for the

acquisition of technical data and computer softwa;e as well as rights

in technical data, other data, computer software, and copyrights.

These sections also set forth policies, procedures, implementing

instructions, solicitation provisions, and contract clauses

to data, copyrights, and restricted designs unique to the acquisition

of construction and architect-engineer services.

(b) Specif:Lc information concerning requirements for the

acquisition of computer software is found in DoD Dir~ctive 5000.19-L,

Volume II, "AQquisition Management Systems and Data Requirements

Control List".

(c) These sec~ions do not encompass rights in computer software

acquired under GSA authorized .lOP Schedule Pricelist'contracts. Such
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227 .471 Definitions.

"camercla1. carp.rt:.er lilOftware", as used i,nthis ~rt, ueans

c:arpIt:er software Wid1 is .lJ*led regul.arlyfor ol:her than GoIIernrent
•

purpcses an:! is ~ld, licensed, or leasEd in significant quantities to

the general public at established lIBrl<:et or catalog prices.

-, ''Catp.lt:er'', as used in this subp:ut, Jneans a data pt:ocessing

device capable of accepting data, .performing prescribed operations <Xl

the data, an:! supplying the results of these operations; for elCanyle, a

device that operates on discrete data by perfoLlliing ¢tl1metic and

logic processes on the data, or a device that operates m analog data

by performing IitYSical processes on the data.

"Cctp.1ter data base", as used in this su!::plrt, means a collectim

of data· in a form capable of being processed and operated on by a

c:arpIt:er.

"COtp.1ter program", as usEd in this suJ::part, means a series of

instructions or stai:enents in a form acceptable to a c:cnp.tter, designed

to cause the carp.rt:.er to execute an operati<Xl or operatilXlS. Ccrrp.tt.er

r>rtxttamsinclude operating systems, assenblers, <XIlPilers, interpreters,

, //,.
,7.

. AlPE naintenance/diagncstic programs, as well as applicatilXlS programs

such as payroll; inventory c:ontzPl, andtengineeri.ng analysis IJLWzams.

COtp.1ter PLogLanE llBy be either nad1i.ne-Oeperdent or mad1ine-indepen

dent, an:! nay be general-pui:pCSe in nature or be .designed to satisfy

the requirements of a partic1.Uar !JSl!r.
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"Data", as 'used in this subpart, means recorded infonnation,

"Canpliter software", as used in this subpart, means cemputer

where it could be offered for sale or sold on the a::mmercial market.

<:alp)nent, or process and the state of the art. To be considered

•
"Conputer software documentation~, as. used in this subpart, means

technical data, includingCCJl\}Uter.: listings,. and printaJts, in human-

regardless of fom or characteristic.

programs arrl cemputer data bases.

fran a COI1l?Jter.

"devele:t>ed" the item, canponent. or process need not be at the stage

I
!

I
I
I

I
I

readable £Om which (a)docunents the design or details of CCJl\}uter I
software, (b) explains the capabilities of the software, or (c) ProvideS!

i
q>eratilYJ instructions forusi{YJ the software .to ctltain det;ired results I

J
I
i
I

generally established when the itan, canponent or process has been

I
I
{

"DetailedrnanufacturilYJ or prqcess data", as used in this subpart, I
t

means technical data necessary to enable manufacture of end-itet\1S,1. . ..I

CCltlpClrlents and IrOdifications, or to enable the performance of processes.!, I
"Devele:t>ed," as used in this subpart, means that the item, c::e:tI9OOe¥ ! r¥

1 !. ... ..'i'JL

or process exists and works as intended. Thus, the item or o:mponent II Le
f! /"1
V
!
j

I
analyzed and/or tlested sufficiently to daoonstrate to reasonable peq;>le I

I
skilled in the cpplicable art thattheJ;e is a high probabilit¥ that it i

f
will q>erate as intended;" Whether, how lIIUch, anci what t:¥pe of testilYJ !

i
is required in ajdition to analysis d~njs on the nature of the item, I

t

!
I

I
I,
1

must have beenconstructe:l or the process practiced. WOrkabilit¥ is

3
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"Form, fit, or furlc:ti.cn data", as used in this subpart, neans

tedmical datapertainirig to item;,

p1rpOSe of identifying sources, size, q:nfiguraticn, nating arXl attacil

ment dlarac:::teristics, functional dlaracteristics andperfornance

requirements (e.g., speclficaticn centrol drawings,catal.og sheets,

envelq;le drawings, qu<:llificaticn requirarents, etc.).

''Government purpose license rights", as used in this subpart,
, ' ,

neans rights to use, duplicate, or disclcse technical data (or in the

the GoITernment, with the express limitatiOn that sudlteChni.caldata

manner, for Government purposes only and to have or permit others to

SBIR Program only <Xlflp.lter software), in whole or i.fl part and in any

GoITer1'lIrellt license, rights includesso for Government purp::aes Q'lly.

It()?V~ H
, '1 '7 /.. r'Jr-<:
(IlfltYfdF

~ 10 ~~
purp:ses of carpetitive. procurement but do not grant, to the Gove::J. ..',. fi ,orIf <o /

.. ' , 'It/Ir!'~" t c-:» /'t'
.he right to Mve or' P-tt _B ., use~ dab (~ ."", sa •.•• pJf- •. ": !
ProgIam cnly eatp.Iter software) for c:a:merc:ial purp:ses. , ' c~~ntl "',

"Limited rights" , as used in this subpart, neans rights1:p use; I/'~{O~,;1!J
duplicate, or disclose'tedmical data, in whole or in part, by. or for 'iJjl/ep';krw~

~

Qt

shall not, without the written permission of the party fumishingsudl

tedmical data be: ' released or disclosed in whole or in part mtsi.ge.....

the Govemment: Used in Whole or in part by the Government for nanufa~UJ:'e'
':

or in the case of~ software doCimontaticn, for' px:-epari.D:J the scime
,'...... . ,

or similar CCIlpUter software: or \.!Sed by a party other otheithan the

GoI7ernment., eXcept When:

(tL) m Release, disclosure c:r use is necessary for emergency repair/or

oveIhaul: provided that wen release, disclosure, or use thereof outsiJe the

4
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Government shall be rrade sUbject to a prchibition against further use,

release, or disclosure and that the party fllrnishing the data be nmn~

by the a:ntracting officer of such 'release, disclosure or use:
•

(..t)~ Release or disclosure of to a foreign 9ove~, that. is in

tl1e. interest of the United States and is required. for evaluational or

infornaticnal purpose under the conditicns of (1) abOve, eJeeePt that

such release or disclosure may rot·· include detailed manufacturing or

~

~

process data, or

(c.)~ Any otl'ier pUrposes specifically stated in the contract or

separate license agreement.

"Private Expense", as used in this subpart, means that the

cost of develq:xrent has not 'teen. paid in whole or in part by the

Governrrent and that such developrent was not sponsored by or
,

required as an element of perfonrance under a Government cc:ntract or

subcontract; provided, however, independent research and develbp~ent

bid and proposal costs are de~ed·to be at private expense.

"Restricted rights", as used in this subpart, means rights that

apply only to ecnpJter software, and include, asa nti.ni.nun, the right

to--

(a) Use canputer software with the c::arputer torWhich or with

Wlich it was acquired, including use at arty GOvernment b;stallation. .
~t

Which the eatpIter may be transferred by the· Govemment:
i!

(b) Use o::rrputer softwaxoe with a baclcup corputer if the <XII'pJtet

5
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Government shall be trade subject to aprdti.bition against further use,

release, or disclosure and that the party furnishing the data be notified

by the cxntracting officer of such'release, disclosure or use:

( h) <.z} Release or disclosure t>f to"a foreign.~, that is in. . . . . . .

the interest of the United States and is .required .for evaluatiooal or

infornaticaal purpose under the conditicns of (l) above, except that

sudt release or disclosure my rxJt. include· detailed ~ufacturing or

p~s data, or

/r.\ (3) Any other purposes specifically stated in the a::ntract or
~ ,. " . .,' ,',. .... . .... , ... ' . ','~

separate license agreement.

"Private EJtpense", as. used in this subpart::, means that the

. cost of develClp'llel1t has not teen paid in whole. or in part by the

GoVemment and that such developrent was rxJt sponsqred. by or

'required as ~tof~rfornance under a GoveIIUle1tr:. cc:rn;ract or

Sul:x::orrtract) ~ver, ~ependent research and developrent and bid and

proposal costs are~ to be at private expense.

"Restricted rights" " as used in this Sl!~rt, means rights that

apply ally to e:atpUter software, and include, as a mi.niJlun, the right

to-

(a) Use eatp.tter software with the e:atpUter for wch or with

Vdch it was acquired, incllXl;i.ng use at "'fr:I Goverment installaticn to. ..' -. .. .. .~, "
Vdch the e:atpUter nay te transfern!d by .the Gov¢Llwent:

(b}Use ClI::IIPJter software with a badaJp~rif the CCllpIter.:- '. .... .' ,-.' ."'.:::._- .. - ..•........ :.. ..

5
~
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for whicn or with whicn it was acquired is i.ooperative;

(c) COpy con,puter programs for safekeeping (ard1i.ves) or bad<l.lp

purposes; am (d) m:Jdi.fy CDIIPUtersottware, or oatbine it with other

•
software, subject to the p~siQll that these portiooS of the deri-

vative software inmrporating restricted rlght.$ s;,rtware are subject to

the sarre restricted rights. In additicn, restricted right.$ incluje any

other. specific rights not inconsistent with the mininun rights in

(1)-(4) ab:lve that are listed or described in a mnqact or described

in a license or agrearent moo a part of a ccntract,:

''Tedlni.cal (la,ta", as used in this sutpart, means remrded inforrra-

tion, regardless of the fom or rrethod of the re=rding of a scientific,

or technical nature (including COllpUter software docurrentation). Sucn

tem does ootinclude <XlItPlter software or data incidental to contract

aanini.stration, sucn as financial am./or rranagement inforrration•.

''Unlimi.ted r;i.ghts", as used in this subpart, means rights to use,

duplicate, rel~e, or disclese, technical data or ccmp..1ter sOftware in

whole or in part, in any rranner and for any purpcse Whatsoever, and to

have or to pemit others to d:> so.

"Unpublished", as used in this suJ::rart, means ·that tedmi.cal data

or OCIl'PUter software which has not been released to the public nor l:een

furnished to others without restrictioq on furthet use or disclesure.

For the purpose of this definiticn, delivery of limited rights tecnmcaJI

data to cr for the Government mder a cx:ntract does not, in itself,

constitute release to the public.
,#,-

6
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227.472 Acquisition Policy for Technical Data and Rights in

Technical Data.

227.472-1 G~neral. The acquisition of technical data and the

rights to use

interests.

(a) The

extensiv~ needs for many kinds of technical data and the

'y well exceed those of private

commercial customers.

equipment and supply items. ranging from standard to unique

types. must be acquired. operated. and maint"ained. otten at

points remote from the source of supply. Functions requiring

quality control. packaging. and logistics operations.

data· result'ing from resea.rch and development and production

sources of supply and manufacture.

,

(b) • •The Contractor's Interests.

have a valid economic interest in technical data pertaining to

technical data is often closely held in the commercial sector

1

items. components. or processes which they have developed.

because its dis.closure to competitors could jeopardize the

suJh
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disclosure of such technical data can cause serious economic

hardship to the originating company and would not be in the

interest .of the. United. States in encouraging innovation

competitive advantage it was developed to provide.

I
I
I
1

as wel~,

Public

'.'.
,k-

~7
L

7
1I

t
a' 'dr

I
I

I
]:

,r

and

I
I
i
!
~
!

I

The Balaneing of lnterests.(c)

components or p.rocesses for u s.e- 'by the Government.

teehnological progress through wide disselllination of the. new

research and developlllent work which produces new knowledge,

productliJ, or proceliJseliJ. it haliJ an obligation' to foater

i.n such items are scrupulouliJly protected.

of data essential to Government n.e e d.s by confining ltliJ

acquisitions of technical data to cases. of actual need.

l'
as encouraging c9ntractors ~o develop a~ private expense items~

I

I
I

(1) There is no necessary correlation between the Lt.... '\}
! ((-

Government's need for technical data and a contractor's econom~.c / y

1 !

interest therein.' However. in balancing the Government's I
requirements for 'technical data against a contractor's interes~

~
in protecting its technical data. there may be a considerable I

1
This is particularly true in the case 0'

f
innovative contractors who can best be enc~uraged to develop a~

private expense items of. military usefulness where their right!
!
~
I

(2) It is eqllally important that the Government fosier

successful contractual relationships and encourage a ready flO!

'J

eommercial practice. M.oreover, when the Governllent payliJ for

though that tecbn.ical data bormall'y may not be diliJcloud in

contraeting to obtain the tec~nical dat.a that it needliJ. even

identity of interest.

Certainly the Governlllent mllliJt not be barred from bargaining

~



(3) At the same time. acquiring, msintaining. storitt:jh ...i

~

.;,a
v

~.}"':>
i: ...·to provide competitive opportunities for supplying the new

~l-/ 1/ h'b-~_lj /i /' ( 1,IN (Jilt'1~ . IK";p fvf!!!tr"1fG~ ~
4-' r ifJt4r CCi~'·

useful information derived from such work and where practicabler

products and utilizing the. new processes.

retrieving. and distributing technical data in the vast

burdensome for the Government. For this reason alone. it is

227.472-2 Establishing Minimum Requirements. It is the policy of

technical data relating to their privately d~veloped items.

Such control is also necessary to ensure

data and data right.s as are essential tOllleet the Government's!

needs. Consideration shall be given to auchfactors as: whethir

the Department of Defense to obtain only such minimum technical

quantities generated by modern t'echnology is costly and

data acquisition.

Government respect for its contractors' eeonomic interest in

ne c es s a r y to control closely the extent and nature of technical
,/

,

v~~
~ovJ

II(

or not l:he item. component. or process will be competitively

acquired: whether repair and overhaul work will be contracted o.ut

or serviced in'-house: whether the repair or replacement parts'
,,

.' P

will be commercial items. or acquired by form.' fit or .functionl

data. performance specifications or by detailed engineering.

drawings. Once the Government's technical data needs areprope:rly

identified. the appropriate technical data rights to meet thos~

needs can be determined.Whether·l:he Government already has o~

will need to acquire the necessary rights in the technical dat:' •

or will need to COnsider alternate procurement procedures. "ill",.
~.' -. .'.'

,"

depend on either the category of. the data or whether the item.f .',

component. or process. was developed exclusively with Federal

q
. L _



intrusive on the contractor's economic interests as is

practicable. (See Subpart 2.17.72 for addition.a1 guidance.)

minimum technical data and data rights to obtain in each
--=-- ---

'.'.

Early Identification. In order to determine what

f .

227 ~472-3

I
!

I
I,

funds. exclusively 'at private expense, or in part with Govern.rnt

I
funds and in part at private expense (See 227.472-5). I~ decidfng d~

how '" ••'0'" wuoh .....0' ••to .i,hu. e e ho. e e o"...iw~ tl"'~1'f
achieve the Government's purposes, it is the policy of the 1 /i,' f. r.VIJ

ie'" ) jt '-/
Department of Defens.e to uae procedures that are the least Ilt~k U cf( e... I

f~5 hi, ()'l
! CJ )1""-
Uti I('I Ct.e.v'\f11j~
I fn"U J

I
}

r

various uses of and needs for technical data"as early as. is

practicable in the acquisition of any item. component, or

Development.

intend to deliver with any restrictions on its use. '.
r

227.472-4 Sta~utory Prohibition. In accordance with 10u.s.c.1
\

-I
2320(a)(2)(F). a contractor or subcontractor (or a prospectiv~

contractor or subcjlntractor) may not be required, as a condit~on
~

of being responsive to a solicitation or as a condition for the. . . . . . I
I

award of a contract, to sell or othl!rwise re1i.nquish to the I
, I

. United States any rights in technical data beyond those to,Wh~Ch
!

isthe Govern.ent is entitled under section 227.472-5. It \
I
~

permissab1e. how.!ver, to consider in the evaluation of offers I
I

such factor.s as the impact on life cycle costs. of 1i.itatio.na lo.n" .' I
the Government's ability to uSe or disclose the't.echnica1 datJ.

I
I

1- _.
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227.472-5 Standard Rights In Technical Data. The data rights to

which the Government is entitled are 'determined as follows:

'(a) If the Government has funded or will fund the entire

development of the item. component, or process, then the

Government is entitled to and will normally obtain unlimited

rights in the technical data.

(b) If the Government has funded or will fund a part of the

$'1 f';xlopment of the item, component, or process, then the !

SJrffl)~ernment _is entitled to unlimited rig~ts in the tech~ical da~a.

/" However, the' Government should not ac qu a r e more data. r1ghts than

it needs. Therefore, unless the contracting'officer determine~,

during the identification of needs process, that unlimited rigpts

are required, the Government will obtain Government Purpose

~~',I Llrn s e Rights if the contractor has or will contribute more than

~ ~iftY percent of the development co~t ~f the item, component or

lJ~ttt1~o ,1\eI~cess or if the contractor is a small busines,s firm or non-

'~l'~)profit organization that agrees to commercialize the ,technology.

~~J~he Government will normally obtain unlimited rights in all other

(" . cases.

(c) If the item, component, or p e e c e s s is developed by a;
"

contractor or subcontractor exclusively at private expense, th'e

Government is entitled to limited rights. Such data must be

.. \
unpublished and identified as limited rights d.ata. However, if!

the Government determines that it n~eds rights in technical dal'ta

greater than limited rights, the contracting officer may

negotiate, pursuant'to 227.472-6, with a, contractor or
n

subcontractor to acquire additional rights necessary to ,meet t(be.' . .' .. •.. ',' '. ,,'

It

,



""

Gover~ment's needs. provided that the additiollal rights are

necessary to enhallce competition by developillg alternative

sources of supply arid manufacture. As an alternative. the

contractillg officer lIIay cOllside~ alterll~te proposals from the

cOlltractor or subcontractor to enhance competitioll.

(d) Notwithstanding (a). (b) and (c) above. the Goverllm~n,~,

constitutillg corrections or changes to Government-furnished data

is entitled to unlimited rights in the technical data

fol~owing categories:

(1) Techllical dat'a prepared or required to be

delivered under any Government contract or subcontract and

(2) Form. fit or function data pertaining to elld-

items. components or processes. prepared or required to be

d~livered unde~anyGoverllmentcOlltract or subcontract:

(3) Manuals or instructional materials (other

detailed manufacturillg or process data) prepared or required o

17ijc: i
'~~ I
4-4'IIJ~ Uj/t

" lihV'1;;

~

/

be delivered under a Government contract or subcolltx:act necessaflt~

-)

for installatioll. operation. maintenallce or trainillg purposes

and

(4) technical data which is otherwise publicly

svailable or has been released or disclosed by the contractor" or

s ubc en e r e e eer without restriction on further release or

disclosure. ••

1:<'

227.472-6 ,Obtaining Greater Rights In Techllical- Data. If

Government determilles that it Ileeds rights in technical data'

greater than limited rights. the contractillg officer lIIay

negotiate with a contractor or subcontractor to acquire.
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additional rights necessary to meet the Government's needs.

provided that the additional rights are nec,essary to develop

alternative sources of supply and manufa,cture (See 227.473-2).

an alternative to acquiring additionlll rights. the contracting

officer may consider other proposals from the contractor or

subcontractor as to how to achieve the same ,objectives.

227.472-7 Waiving Unlimited Rights in technic.l~ata. In

cases under 227~472-5 where the Government would normally
"

unlimited rights. the Government may agree to waive these

unlimite.d rights. provided that. in accordance with 10 U.S.C.

lesser rights may only be obtained/under this paragraph

after a determination by~he contracting officer that the

~
!. 1LNJ~~5.~~ ..
ft;u~!1~1,,!

mentoIt is the policy oft"fi1!Subcontracts.

to Commercialize the technolpgy.

procurement (i.e. Government Purpose .License Ri"=-<rJ.

2320(a)(2)(G)(ii). the United States receiv~s. as a minimum. a

royalty-free license to use. release. or disclose the data for

purposes of the United States .including purposes of cpmpetit

Government do.e s not need unlimited rights and that the c on.e r e e

rrefense that prime contractors and higher-tier subcontractors

shall ne e: use their power to" award subcontracts as, economic

leverage to acquire rights in the technical dat.a of their

subcontractors for themselves. Accordingly. a subcontractor.

would have. the right pursuant to 227 .472-5 to furnis.h technic

data with limited rights. may furn.illh such limit,ed rights

directly to the Governmen,t rat,her than through tqe prime

contractor.

13
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2Z7 .473 General Procedures.

227.473-1 Early Identification of Governnent Rights.

~ (oJ.B:r PrenotificatiOO 'of Goverment Rights.

In order for the GQvemnent to Jrake infocnad judguellts CICIlCeming

tre a:Jlp:otitive rep~ potential of items, a:Jlp::uents, ~ses

or CXIlJlUtE!r software developed at priV<\te expen$e that an offeror

inteOOs to delivery ~r a r'E!$ultant o:ntract., offeJ:ors SIall identify

to the maxinu:n practical>le extent in their responses to solicitatioos

such privately developed iten-s, o:xtp:nents, proc:esses, or cx:np1tE!r

-~
I
:i

!
-1y.,.

~
1
r
I
-)

.
intend to deliver with Governrrent purpose or unlimited

intend to deliver with limited rights:

Dat.9., shall be. included in the solicitation. If an offeror asserts

~ (3)~ have not yet deterlllinedWhich rights should apply.

If delivery of technical det.9. under a resultant o::>ntract is expected,

software and the tedmical data Which they:

~ (t)m-

~ (~) lli:1

rights: Or

I
the provision at 252.2Z7-7035, Prenotification of Rights in Technical!

?
1
I

,limited rights to any tectlnical dat.9. in its proposal respc:nding to thisl
requirement, Goverment failure to object..toor reject any such assertil:n.... ····1
shall not be a:J1Strued to o:xlStitute agreerentto any such data rightsl

assertion. Offa"Or:S will fumish, at the written request of the ~cting
I

officer, evidence supp:Jrtin; any suchr1~ts,GlC:1'ltenticn~the-eri~
1
f

govemin:J rights intedmical dat.9., as set forth in the clause at I,
•• I

A0252.2Z7-70l3;are applied. I
~ (ir) f,ZJ'. Notification of GoveLliiellL Rights. I

Because cx::nt.inuin:JinfOt1\'Eltionis needed un:ier a o:ntract. about al
I

contractor's int:!!1ltion to use in the perfouiatlCe of the o:ntract any!
. J

items, a:J1Ilollents, processes or <:lOITp<lter software for Which technical .

/1 7'
---------
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data would be subject to limited rights. or cn:rputersoftware would be

~jeet to restricted rights, tM contractor will be required to advise

the o:lntractin:;j officer of this fact· prottltly prior to CCIIIlIi.ttin:;j to

the USE' of the privately developed itE!m, c::cmponent or Process. If

possible, the schedule should in:Ucate the specific areas to which

limited or restricted rights are of concern and tM notice

~haJld ally address those .areas.

~ (I)..(-i-t Under the clause at 252.227-7013, the oontractor is not

required to advise the contracting officer as to items, CCIlpJIlents,
"

Processes or ronputer software for which notic~ was previously given

in the same concract pursuant to the prenotification procedure, or

with respect to stan::lard o::mrrercial items that are manufactured by

more than one source of supply. Also, the contractor need nob obtain

contracting officer approval to use i!JC¥ item, canponent, process or

canputer software in the peifomance of the contract. If GoIlernnent

oontrol al the contractor' suse of privately· developed items·, can

ponents, processes or canputer software is desired, special provisiCXlS

must be included in the contract.

~ (-1) <-.ili Subsequent to oontractor notification, if the CXXltractin:;j

officer agrees that certain technical data ....ould be s~ject. to

limited rights, the oontracting offici:lr may then detecnine whether to
'.. ,

negotiate for a licensing arrangenent, the purchase<:1f, .edditional

rights, or to cdopt another suitable alternative. Such alternatives

may include modifyin:;j tM specifications so as not to require or per

mit use of the privately developed items, caaponents, processes or

puter .softwa):"e.

/b'~
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2Zl.473-2~ Greater Rights in. "Private Expense" tata.

(L)m In ac=rdance with DEARS 227.472-6 the Government. may abtain
I

greater rights or qtions for such rights in any tedmical datape~
•

to item;, eatpOllE!I1ts, or processes developed exclusively at private

expense for which the Govemrrent Io'OUld otherwise only be entitled to llmiited

ri~ts. 'Ihese greater rights my be obtained by negotiation of a lUlp

sum fee, royalty, or other consideration and where appropriate, should

also include access to such technical assistance as may be necessary to. . .

qualify additional sources. These neg:lt.iatiClns nay.be conducted either

by the Government, or upon Governr:ent request by the prime contractor .or

higher-tier S\lba)ntractor. Such greater rights shall l:e stated in

the contract schedule -as a separate item with a specific price and

shall not be obtained under this paragraph unless it is detennined

after a finding upon a dOClJll'e11ted record that-

(I) -B."t" there is a need cr requirerrent for diSClosure of "Private

Expense" technical data outside the Governrrent for purposes such as for

repJ:'OCUI'elrent or evaluatim of the item, CXXlp:lllent, or process to which

~n the technical data pertains; and

'fA.. (,2) t:.i.it If the specific rights obtained. are for reprocurement,

then the anticipated net savings in cxxlpetitive reprocurement.s
""

fran additionai sources will likely ex~edthe ~sition cost of

the tedmical data and .rights therein. ! .

~ t:t).Rl- In contracts for major syst:ens or major subsystem;,

l.t nay be in the best interest of the GoveIlllII••tlt to acquire repair
.\

parts or CU'PAlents directly fran a st.1bcaltractor, rather than

~
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obtaini.ng gr;eater rights in tedmical data. In sudl. caSes, the clause

at 252.227-7017, Rights in Tedurl.cal Data.--folajor System and Subsystem

ce.ntractor, Jray be used. lUso, the Govexnment's right to~ such

itellB diJ:'E!Ctly fran subcontractors shall be without the payment of any

fee or royalty by the GoY'enurent or su1:xxntraet:or for the use of the

prime OXItraetor I S tedlni.cal data.

27:7.473-3 Certifications. Reserved,

227.473-4 Marking and ldentificatioo RequiJ:e,ents.

~ ~)U1 Tec:hni~ data delivered to the GoYemmen1;; pursuant to any

contract requirerent shall be rrarked with the nmi::ler of the prime

oontract, and the

name of· the contractor' and any suboontractor ..;.no generated the tedlni.cal1

data. Eadl piece of tedlni.cal dl.ta sutinitted with l..iJnited rights shall

also berra:cXed with......

(t) M the authorized restrictive 1egen(!: and

(c;l.)fM:r an indication (for exanp1e. by circling, mdersooring, or a

:d:.e) of that portioo of the piece of tedlni.cal data to whidl the

legend is applicable. The GoYemment shall incllXle such identifying

Jrarldngs 0'1 all reproductions thereof.

rA.. ft.}~ The cxmractor has the responsillility to assure that no

.. restrictive Jrarkings are placed (Xl ~cal data except in accordance

with the "Rights in Tedurl.cal Data and Cc:Ilp1ter SOftware" clause at

252.27:7-7013. Copyright ootices as specified in Tille 17 united States

COde, sections 401 and 402, are not CCXlSidered "restrictive narJdngs".

17...JRf"
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I
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I
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I
I
:1

on Technical Data", the folloWing a.::tions are available to insure

When the clause at 252.227-7013 "Rights in Techniqal Data and ~ter .
. . I

Software" is required, the clause at 252.227-7018, "Restrictive Mark~
'. ..•.. j

t
" . f

on TechniC'll Data", shall also be included in the CXlI'ltract. '!he CXlI'ltract;or's•. ··1
procedures required by this clause shall be reviewed by I
the Contract Ac1ministration Office. In aidition to the rights afforded!

.\
!

to the GOvernrent by the clause at 252.227-7018,. "Restrictive Markirt;js f

I
.~

proper marking oftechnicaJ.· data: I

~ to ktt" Fai1u~e to establish, maintain and folloW'such marking procedJres
. .... . . 1

may be de~ to render technical data noncpl1f0tnri.ng and. subject to i
FAR section 46.102 ard to withrolding of payrnents.urder the "Technical I

~
Data-withholding of Payments" clause. I
C.z)-Hit' When a pre-award survey is requested W the plrchasing I.·.

. I
f

office, the quality assurance revielshall include as an item of speciat .
. .' t

inquiry an examination of. the prospective contractor's procedures for .1

InO canplying with the "Restrictive Markings on Technical Data" clause. j
~ (3) ~iil The <Dntractor's procedures for a:mplying with the "Restrictfve

arldoos on Technical Data" claise shall be rlWiewed when holding I
post-award confere~ pJrsuantto FAR suq,art 42. I

~O (erW Unnarked or Improperly Marked Technical. Data. !
~ J?Ursuantto the validati~ ProcedU~s pf 227.473-5 am the clause !at
'. 1

252.227-7037, Validation of ReStrictive ~rkings on Technical Data, thE!. - - - - - .'. .' \

. - I
Governnent has the right to require the contractor or subcontractor to I,
furnish sufficient evidence to justify the propriety of arrJ restrictiv~

I
!
I

19 I
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narldngs lSe:i by the contractor m technical data deliyere:i to the

Government mder a Contract or S1Jbcontract.

Technical data received without a.restrictive l.ec;end shall be

deo.eel to have been furnished with unlimited ti91ts.HcM!ver, within

six II'CX1ths after delivery of rocn data the cart:ractornayrequest

permission to placerestr1ctive narkings on such data at his 00II1 expense!
> f

and the Government nay ED permit if the ce:ntractor- i
~ oj ~ dem:xlStrates that the anission of the restrictive narkin9 was I

iradvertent,

(;;,J tHT Justifies that the use of the narkings is authorize:i,and

(3) (iii} relieves tile Government of any liability with rl1!Spect to tr1
use of disclosure. of sud:! technical data.

~ GJ.)~ If technical data is received with restrictive.ln3.l"kings·...m.chI
the Government believes are inproper, the Govemmentwil,l nevertheless I

1

honor the restrictive legend until the issue is resolved in acc:ordance..kth

the Validation procedures.&(..9-) (.at If technical data ...m.cn the contractor is. authclri.zed by the
l

contract to furnish with restrictive narkings is received with UpLq:>er 1.. . - ' .' .
,I

narkings, the technical chta S1aJ.l te use:i aCOJrding to .the proper restIliction
t

and the contractor shall berequi.L'ed by written noti,ce to correct the

narkings to CXlrlform with those specifiecI in the contract. If the

contractor fails to correct the ne.rkings within 60 dayEl~mtice,

~r

j

(
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Go\1eI'I'IIlEnt perscxme1 Il'ay correct the rrarkings at ~e c:xxrtractor' s

expense. notify the contractor in writing. and will thereafter use the

tedmi.c:al dataaccord1.ng1y.

~~

•
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227.473-5 Validation of Restrictive Markings on Technical

Data.

(a) Policy and Procedures.

procedures pertaining to the validation of restrictive

i

;
markings., .

10 U.S.C. 2321 sets forth rights andGeneral.(1)

asserted by contractors and subcontractors on the use,

duplication, or disclosure by the Government and others of )
t
1

technical data delivered under contracts or subcontracts fo~

fort
i

supplies or services. 10 U.S.C. 2320 provides authority

the Department of Defense to establish remedies when data
i

delivered or made available under a contract is found to nob

•
improper or unauthorized restrictive legends).

satisfy the requirements of the contract (e.g., contains .
s

The GovernmJnt
~

may review the validity of any restriction on technical datal,
f

delivered or to be delivered under a contract, asserted· by t;~e

contractor or subcontractor. Such review should be accomPli6hed,. ' . I
if possible, before acceptance of the technical data. Durin9

~
the period within three years of final payment on a contract! or

{

within three years of delivery of the technical data, whiche~er

is later, the contracting officer may review and make a writ~en
:(

I
determination to challenge the restriction. The Government

!
may, however, challenge a restriction on the release, disclo~ure

t
or use of technical data'at any time if such technical data «i)

;

is publicly available; (ii) has been furnished to the Unitedl

States without restriction; or, (iii) has been otherwise madl

available without restriction. Whenever the contracting officer
- :1

;it
__---.f _



decision by the Government, or a determination by the

~ '.'.

f
finds it appropriate to question the validity of restrictiv~.. . . . . . . ..' I

markings on data provided by contractors or subcontractors, !the
I

contracting officer shall follow the procedures set forth b~low.

I
Only the contracting oHicer' s final decision resolving a fej.rmal

f
challenge by sustaining the validity of a restrictivemarkiqg.. I
constitutes "validation" as addressed in IOO.S.C. 2321. Ai

i
I

't

c~ntracting officer, to not challenge the restrictive mark{~g
!

or asserted restriction shall not constitute "valieation". \
I
I

(2) Prechallenge Request for 'Information. I
.~

(i) Prior to making a written determination to challen~e,
I

and to assure that the formal challenge process is not undul!l

or prematurely inv.oked, the contracting officer should

the contractor,or subcontractor to furnish information

it;

reque$t
~

explaining the basis for any restriction asserted by the ,
I

contractor or subcontractor on the right of the United State~
1

or others to use technical data developed, delivered, or to te
I

delivered, under a contract. In. this regard, if the information. I,
provided is incomplete, the contractinCj officer may request the

!
contractor or subcontractor to furnish additional informatio~

I
in the records of, or otherwise in the possession of or

available to, the contractor or subcontractor to justify !the l
i

;~

validity of the restriptive marklng(e.g., a statement of faGts
I

accompanied by supporting documentation). Such requests froJ.. . . " ." . I

I
the contracting officer should be in writing and should stat~ a. .. - .. . I
reasonable time for submission of the I:'equired data.!

I
~ [:

I
I
!
!
1L _
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information and advice from the cognizant

~

i
Government activi~y

The contracting officer should also request(ii )

having interest in, or control of, the data regarding the

validity of the markings. If the contracting officer receiJes
I

advice that the validity of restrictive,markings on technic~l
;

nata is questionable, the 'contracting officer shall request I
that the individual or office raising the question provide

w.~itten rationale for the assertion.

(iii) If the~ontracting officer, after reviewing the

information provided pursuant to (2) (i) and (ii) above, and ~ny
t

other available information, determines that reasonable groJnds

exist to question the current validity of a restrictive markling,
\
l

and that continued adherence to the marking would make

impracticable subsequent competitive- acquisi tion of the
f

itemi,
.1

contracting officer shall

(3) of this section. If,

proceed in accordance with paragraph
f

when requesting information under l

to the contracting officer's written request within

(2) (i) above, the contractor or subcontractor fails-to resPo~d,
'ia reasonable

period, the contracting officer shall proceed in accordance

with paragraph (3) of this section.

(3) Challenge.
1

(i) If the ,contracting officer determines that a chall~nge

to the restrictive marking is

shall promptly send a written

I-
warranted, the contracting off~cer

I
challenge notice to the contra~tor

t
*or subcontractor. The contracting officer's determination t~

. 1

""3--
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the asserted restriction~

I
!
t
"t

challenge shall be in writing and.shall be made within the Ithree
!

year period cited in paragraph (a) (1) above. The chall~ng, to

the restrictive legend shall be issued by the contracting !

officer in a written notice to the contractor that shall:

(A) state the specific grounds for challenging the
•

asserted restrictions~

1
(Bl require a response within 60 days justifying and \

I
providing appropriate evidence as to, the current validity pf

1

I

i
l' !a c a1m I

1978 and I.

i

(D) state that a response will be considered

within the meaning of the Contract Dispu~es Act of

(C) state that a DoD contracting officer.'s final deci~ion,,
issued pursuant to paragraph (f) of the clause at 252.227-7f37,

sustaining the validity of a restrictive marking identical ~o
. \

the asserted restriction, within the three-year. period preC~ding
I

the challenge, shall serve as justification for the asserted
..~

restriction if the validated restriction was asserted by the
\

same contractor or subcontractor (or any licensee of such 1
I

contractor or subcontractor) to which such notice is beinq I
I

provided •.

must be certified in the form prescribed in FAR 33.207,

.reqardless of dollar amount, and
J

(E) state that failure to tespond to the challenge notiice. .. . . I

iwill constitute agreement by the contractor or subcontractor!
I

'-4-

legends.

with Government action to strike or ignore the restrictive I

I
\
!

I
I

dt
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The contracting officer shall extend the time

,
j

fOI'
1

(

responSE! as appropriate if the contractor or subcontractor

submits a written request showing the need for additional dme

to prepare a response.

(iii) ~ny written response .from the contractor or .

subcontractor shall be considered a claim within the meaninJ of

the Contract Disputes Act of 1978 (41 U.S.C. 601 et seq.), Jnd

m~st be certified in the form prescribed by FAR 33.207,

regardless of dollar amount.

I

This notice shall also indicate which unanswered. . I

(iv) If a contractor or subcontractor has received

. challenges to the same. restrictive markings from more than

one challenge.

I
~ne

i

challenge was· received first in time by the contractor or

subcontractor. Thecontractinq officer who initiated the fi!rst
i

in time unanswered challenge is the contracting officer who
~

will take the lead in establishing a schedule for the resolu'ition
I

of the challenge to the restrictive markings. This contracJing
t
t

officer shall coordinate with all the other contracting offi~ers,
{

formulate a schedule for responding to each of the challengd
j

notices, and distribute such schedule to all interested part~es.
i

The schedule shall provide to the contractor or sUbcontract~r a. ..I

reasonable opportunity to respond to .each challenge notice.

All parties must agree to be bound by this schedule.

~

~6
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Final Decision When Contractor Fails to Respond.

Final Decision.(4 )

(i)

the Contractor or subcontractor failstoree;pond to the I
challenge notice, the contracting officer will then issue ai

final decision that the restrictive markings are not valid ~nd
1

that the Government will either strike or ignore the invaliq
1

restrictive markings. The final decision shall be issued·a~ a
!

final decision under the Disputes clause at FAR 52.233-1. fhiS
!

final decision is to be issued as soon as possible but not later
.~

than 60 days after the expiration of the time period of (3) Ii)
i

or (ii) above. Followinq the issuance of the final decisiorl,
•• < t

f
f

the contracting officer mav then strike or iqnore the invalid• . - _.. . . l.

I
restrictive markings in accordance with FAR 52.227-7037.

(ii) Final Decision When Contractor or Subcontractor

Responds.

(A) If, after reviewing the response from the dontrac~or

I
or subcontractor, the contracting officer determines that t~e

contractor or subcontractor has justified the validity of t~e
J

restrictive marking, the contracting officer shall issue a fiinal
. .. t

decision to the contractor or subcontractor sustaining the '

validity of the restrictive marking, and stating €.hat the

Government will continue to be bound by the restrictive

The final decision shall be issu~d within 60 days after

Imarkiings.
~.

rec~ipt

\
of the contractor's or subcontractor's response to the chal~enge,

f

notice, or within such longer period that the contracting o~ficer

~
has notified the contractor or subcontractor of the longer p~riod,

!
.-&---- I

I
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--------"""
t__~.



~

that the Government will require. The notification of a lon~er
t

period for issuance of a final decision will be made within ~O
;i

days after receipt of the response to the challenge notice.

(B) (1)
t

If, after reviewing the response from. the contractor
]•

or subcontractor, the contracting officer determines that th$
•

(e) of thJ
!

Notwithstanding paragraphclause at FAR 52.233...1.

validity of the restrictive marking is not justified, the

contracting officer shall issue a final decision to the

contractor or subcontractor in accordance with the Disputes I

Disputes clause, the final decision.shall be issued within 6~

days after re.ceipt of the contractor's or subcontractor's
t

response to the challenge notice, or within such longer periqd
~

that the contracting officer has notified the contractor or

subcontractor of the longer period that the Government .will

require. The notification of a longer period for issuance. o~ a

final decision will be made within 60 days. after receipt of ~he
}

response to the challenge notice.• Such a final decisionshaJ.I1
r

advise the contractor or subcontractor of the rights of appeJl
.t
I
s'.

of the contracting officer's final decision under (4) (il) (B) (11)
r

of this section. The contractor or subcontractor, if itintehds
i

to file suit in the United States Claims. Court, must provide k. . . '.. _.' . ,'. .. I

notice of intent to file suit to

90 days from the issuance of the

the contracting officer withan
.~

contracting officer's final

...:r-
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decision under (4) (ii) (13) (1) Of this secc Lon, If the con t r.ac t.or'

or subcontractor fails to appeal, f.ile suit, or provide a noltice, ·A

of intent to file· suit to the contracting officer within the'J

90-day period, the Government may cancel or i9nore'the

restrictive markings, and the failure of the contractor or

subcontractor to take the required ac~ion constitutes agree~ent

with such Government action.

(3) The Government will continue to be bound by the

restrictive marking where a notice of intent to file suit i~
. . i

the United States Claims Court is prov.id.ed to the contractirjg
,\

officer within 90 days from the issuance of the final dec:is~on

under (4) (ii) (B) (1) of this section. Th.e Gqvernment will n1

longer be bound .and may strike orignqre the restrictive ma~kings

if the contractor or subcontractor fails to file its suit within

one year after issuance of the final decision. Notwithstanqing

the foregoing, where the head of an agency determines, ona ~
~

nondelegable basis, that urgent or compelling c Lr.cums cances ]

significantly clffecting the interesj: of the United States wtll

not .permit waiting for the filing of a suit in the United sJates

Court, the agency may, following notice to the contractor or
;

subcontractor, c:ancel and ignore suc:hrestrictive markings Js

an interim measure pending filing of the suit or expirationiof

the one-year period without filil'lgofthe suit. However, sl.jch

agency head determination does not affect the contractor'::; or

subcontractor's right to damages against the United States Jhere

..s-
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its restrictive markings are ultimately upheld or to pursue

other relief, if any, as may be provided by law.

(i) The Government will be bound by the restrictive

marking'where an appeal or suit is filed pursuant to the

Contract Disputes Act until final disposition by an agency

Board of Contract Appeals or the United States Claims Court.

Notwithstanding the foregoing, where the head of an agency

d~termines, on a nondelegable basis, that urgent or compelli*g

circumstances significantly affecting the interest of the

United States will not permit awaiting the decision by such

Board of Contract Appeals or the United States Claims Court,

the agency may, following no.tice to the contractor or
]

subcontractor, cancel and ignore such restrictive markings a~

an interim measure pending final adjudication. However, such
i

aqency hecl:d determination doeS not affect the, contractor's on

subcontractor's right to damages against the United States

where its restrictive markings are ultimately u!?held or to

pursue other relief, if any, as may be provided by law.

(5) Appeal or Suit.

.rn If the contractor or subcontractor appeals or files!
:\

suit and if upon final disposition the contracting officer's]
1

decision.is sustained, the restrictive lIIarkinqs on the techn~cal
\

data shal;!;; be cancelled, corrected, o'r ignored. If upon
Ii

disposition it is found that the restrictive marking was

finall
!
•

notl
, f

substantially justified, the contracting officer shall determ~ne

the cost to the Government of reviewing the restrictive markipg

~'

~
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and the fees and other expenses incurred by the Government itn

challeng ina the markinq. The contractor is then liable to tihe

Government for payment of these costs. unless the contracting!

officer determines that special circumstances.would make sucJ1
TI

payment unjust.

(ii) If the contractor or subcontractor appeals or fil~s

suit and if upon final disposition the contracting officer'sl

decision is not sustained, the Government shall continue to be

bound by the restrictive markings. Additionally, if the

challeng.e by the Government is found not to have been made i~

good fai th, the Government shall be liable to the contracton or

subcontractor for payment of fees or other expenses incurrl;ldjby

the contractor or subcontractor in defending the validity of!1

the marking.

(6) Privity of Contract.

These procedures for reviewing the validity ofrestrict~ve

markings on technical data do not create or imply a .privity ~f

contract between the Government and subcontractors.

/..
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227 .473-6 Remedies for N<?ncatplying Ted1nical Data. lleServed.

227.473-7 Non-Disclosure .l\greements.

Tedmical data OOtained with rights other than unlimited,

shall rot be released outside the Goverment mless the recipient of

the data agrees to sign a non-dLsclosure am.for non-use agreement

consistent with the conditioos of the restrictive ric;hts. Normally,

sudl agre~ts shall te provided by the eriginator of the data.

it should be clearly understood that. the Government shall incur no

liability for unauthorized use er disclosure by any 'third party of any

suCh data.

I

3(
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2Tl.474 Altemative Met:hclds of Obtainipg Greater Rights.

227.474-1 Reserved.

2Tl.474-2 Reserved. •

227.474-3 Direct Lieenses.

Direct licensing is another apPJ:Cl".ch to enhance CXAlp!titicn

. IIn this approad!l

an acquisition strategy is used that calls for a contractor to transfer

data and tedmoJ,ogy directly to another source•. \'bile this approach..
has the advantage of allow:in.g the contractor. to lllIlintain direct control

over the use of its1iJnitedrights data, it my not be useful When the

Government needs to lleintain direct oontrol over the data to support

the competitive procurement. Such direct licensing arrangements are

rrcst useful in special situations sum as in leader <::atpany contracting

in acoordanCe with FAA Part 17.4. For this reason, direct licenses are

generally not appropriate for the acquisiticnof items, culp:ilents, or

processes having an estiIIeted total acquisition~tof less than $50

million of RIY1'&E furrls cr $200 millicn of prodUction fl.ll1ds.

~ 227.47'1-4 EcPiration of Restrictive Riqhts Legends. .

(1) :As an alteinative to cDtaining greater rights in limited

rights technical data, the Governttent ~y negotiate a time 1iJnitaticn

<Xl sudl data. Time limits Slall 1:e negotiated <Xl a case-by-case l::asis

and shall l::alance the o:m.ractor I s eccnanic interest in the data

with the Government' s need for oorrpetiticn am an enhanced defense

industrial base. The negotiation objective will not exceed seven years.

At tile expiratioo point, the Govenunentwin nornally obtain Government

::S.,(~
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purpose license rights.

(2) If a decision is made to establish a tUne pericxi for the

expiration of limited rights legends, \:he Clause at 252.227--7013,

Rights in Technical Data and Canputer Software, with its Alternate I,

shall be included in solicitation; ard ar'¥ resultant contract. '!be

tilne periro, the elq)iration data cr. the legen:is ard the rights to be

obtainEd bf the Governnent shall be specified in the contract. Each

piece of data furnished under the oontract with limitEd rights shall

be marked with the special legerdard expirationd<ii:e set forth in

Alternate I to the basic clause at 252.227-7013, Rights in Technical

Data and ecrnputer SOftware.

(3) If it is determined that ooly a portion of the limited

rights data deliveI'ed under a Contract will be acquired with a time

pericxi for the expiration cr. the special legerds, the (Dntract shall.

specifically identify that: portion of the data, and Alternate, I to the

basic clause 252.227-7013, ~ghts in Technical Data andCanputer

Software, may be <9prcpriately mcx:lified to limit its application only

to that portion.

I

g.JJfi
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PIogtam (SBIR PIogtam).

227 .479 ccntracts Awarded Under SITa11 BUSiness Inmvaticn Researcn.

I
t
f

!
{
'r
'.~

(a) P.L. 97-219, "SInal1 ElIJsiness Inmva:ticn Develcptent Act of I'
1982", requires certain agenc:i~ to establish a Small Business InnovaticJ

Research Pxogram (SBIR Pxogram). '!he public iaw also i.nc11X1es~
!

providing for "retention of rightS in data generated in the perfornBnce !

e:xcept for program eval'-laticn, agencies should protect technical d:t.ta ,.. . . . I

I

and carputer software gtanerated under an SBIR PIogxam cx:ntract" (funding I
, I

agreem;!Ot) for a period of bIO years fran the a:IlP1eticn of the CIlOtractl
1

under \ohi.ch the tedmica1'data and carputer software were generated,

unless the agencies obtained peonissicn to disclose sudl data and

software fran the contractor. '!he SBA also recu.i.ended that, effective

data for mipetitive p:ocurement. '!he SBA furtherxe<:Uii.eilded that

I
, I

royalty-freE, license in the tedmica1 data and carputer software for i. ' ! 7f)
~" \
~ ~
I
I

the ccntractor, with prior written peonission of the cx:ntracting office~I'
~

be a£forded amership of oopyright in tedmica1 d:t.ta em CCIlpIter !
!

software generated under an SBIR Fxogxam cx:ntract and that the ccntractclr

be allowed to publish (subject to naticxlal security ccnsideraticns, if I

GoITet'IIItelt use. '!his license has been anended pursuant to P.L. 99-500
. • i

and P.L. 99-591 to specifically i.nc1ud~ the right to use the tedmical

at the a:nc1usicn of the bIO-year period, the Governrlent shall have a

........-
-sf
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any) such data and software. '!he policy directive a::nsidered it

appropriate that the Go\Iermlent should receive a, royalty-free license

urder arrj ~ght and that eadl public:a1:i.a1 should c:cntain an

appropriate a<::1<rlowledyelent and disclatner statarlent.

(c) '!he clause at 252.227-7025, Rights in Ted1nic:al Data and

COlpui:.er Software (SBIR Program), inOOLporates the coverage reccmtended

-dj the SBll. policy directive and shall be included in all' oontrac:t:.s

awarded mder the SBIR PLogrCllll in ...nich tedlnic:al data or COlpUter

software is required to be prepared, originated., deve1c:lped, generate:!,
"

or delivered. The clause differs fran the clause at 252.227-

7013, Fights in Tedmical Data and Ccnp.1ter SOftware. in that it

provides for the bIo (2) year periOd of limited rights after Wh:i.d1

the Governrrent receivee a Goverrment purpcse licerise in certain

ted'llI.ic:al data and a:rrput.er software that~d otlii:!rw.ise be subject

unliJnited rights. While use of fue .clause is li.mited to contrac:t:.s

awarded under. the SBIR PrOgram, contrae:ting Officers may use-the basic

ooncept -..hen ~ating for greater rights in limited rights

tedlnical data.

227.480 Copyrights. Reserved.

227.481 Acquisition of Rights in Computer Software. Reserved •

•

~
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227 .482 SOlicitation Provisi.als and cmtract Clauses.

(a)(l) '1he cx:ntracti.ng officer shall insert the basic data clause

at 252.227-7013, Rights in Technical Data and o:aput:er SOftware, in

solicitatiCXlS and ccntracts When technical data is specified to be

~livered or COlplter software rray be originated, developed, ordeliverT'

provided that such clalJSe shall not be used in solicitatiCXlS and cc:n-I
- 1

tracts-- I. I

(i) When existing works are to be acquired in acCDrtiance

with section 227.477;

(ii) When special works are to be acquired in acccrdance

with section 227.476;

(iii) When the -...ork will l::.e perf~ by foreign sources

!
I
f
f

and Cotp.lter SOftware (Foreign) applies;

(iv) l'ben perforrrancewi11 be limited solely to architect-

outside the United States, its territories, pc::ssessions, or Puerto I
Rico, in Which case the' clause at 252.227-7032, Riahts in Technical Da~

. .... . .\

\r .
f

I
I

engineer services or construction, in Which case either the clause at

Program), applies.

..
(v) When the cx:ntract is awarded IDler the DoD Slrell

252.227-7022, Architect-Erlgi.neier work-unlimited Rights, or the ~use ,
.~

at 252.227-7023, Architect-Engineer work-SOle Prcperty Rights, applies);

I
. ,

Business Innovation Research Pxogxam (SBIR PxogXatll), in Which case the !
(

clause at 252.227-7025, Rights in Technical Data and Cc;Irplter SOftware !(SBIR

!I .
I
l'

• . r

(2) 'the o::ntracting. officer shall use the clause with its Alternate
f

and

1J,-M!
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I in accordance with the policy at 227 .474-4•
•

(3) '!he c:xlntJ:acting officer shall use the clause with its Alter:nat~

•
II under the cirCl.1lllStances specified at 227 .480.

(b) .. '!he CXlntracting officer, in order to prevent any

lI'isinterpr.. etaticn of the scope of the clause at 252.227-7013, Rights
.' ". ..... ..'

_ Tedmi.cal Data and CarpJter Software, in the ~c:;.~ the

clause at 252.227-7016, O::rl.tract Sdledule Items Requiring ExpE!rimental,
\,

Develcpnental, or Research Work, in solicitaticns and contracts 't.hen

the solicitations and CXlntracts, in whole cr in part, call for experi-

mental, develq:ment, cr research W'Ork as an elarent qf perfoDl"aIlce.

(c) '!he c:xlntJ:acting officer nay insert the clause at 252.227

7017, Rights in Tedmi.cal Data--Ma jor System and SuJ::system COntracts,

in solicitaticn.s and CXll1tracts for najor system or najor SuJ::systellS

under the cirCl.llllStance specified at 227.473-2(2).

(d) '!he a:ntracting officer shall insert the c.lause at

252.227-7018, Restrictive Markings on TeChnical Data, in all solicita

tions and c:xlntJ:acts in accordance with 227 .473-4(2).

(e) '!he c:xlntJ:acting officer shall insert the provision at

flO ·252.227-7019, Identificaticn of Restricted Rights CO!plter SOftware, in

l\ solicitations and c:xlntJ:acts in accordaft':e with 227.481. .

(f) '!he. a:ntracting officer shall insert the clause at

252.227-7020, Rights in Data-Special Works, in solicitaticns and con-

tracts as required by 227 .476.

(g) '!he a:ntracting officer shall insert the clause' at

~1

;(':;,1 J1Jd'l"

~~7'

)
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I
!
f
1

252.227-7021. Rights in Dai;<l-Exi.sting works. in solicitatiCXIS and

contracts as. E:eqW.red by 227.477.

(h) '!he o:::ntrac;:ting officeE: shall il'lsert the clause at

252.227-7022.~t Rights (unlimited) in solicitatiCXIS and (X)t1

tracts in accx>rCance with 227A78-2(a)(l) (L) •

(i) '!he contracting officeE: shall insert the clause at

(k) The contracting officeE: shall insert the clause at

(j) '!he o:::ntracting offi= mall insert the clause at I
1

in solicitatio6s

I
.:!
!
I

1
I
t

252.227-7023. Drawings a'ld Oth& Data to Bec:x::Ile Property of Government.!
I

in solicitatiCXIS and contracts in accoI'dance with 227.478-2(a)(l)(ii). :

252.227-7024. Notice and.AppE:OYal of Restricted Pesigns.

and Contracts in acc::ordance with 227 .47&-5.

252.227-7025. Right;s inTe::mu.cal Data and CQrplteE: SO:ftwaJ:e (SBIR

P=gI'am). in solicitations and contracts in a=daltce with 227.479.

t
f
ia..

...
(n) '!he o:::ntracting officeE: mall insert the provisic:n at

(1) '!he cx::ntracting' offi= mall insert the clause at . .. . I

252.227-7026. Def&E:ed Delivery of Tedmi,cal Data OE: COtp.tteE: so~e.l
f
!

in solicitatiCXIS and cx::ntrac::ts in.accordance with 227 .475-2(c) •

in solicitatiq:lS and contmcts in accoroance with 227 .475-2(b). I
(m) '!he o:::ntracting officeE:. shall insert .the clause at i

]\
-, ... j

252.227-7027. Def&IeCi OrtiE!rlng. of Te::mu.cal Data OE: CCJtputeE: SOftwaz'ed

!

252.227-7028. Requixernent fOE: Tedmi,cal Data Certificatioo.

tiCXIS in. accx>rdance. with 227 .473-3.

;;
in solicita~

f
f

I
!

I
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(0) '!he cxntract.ing officer shall insert the clause at

252.227-7029, Identification of Tedlnical Data, in all solicitatials

cxntracts in accordance with 22"7.473-4.

(p) '!he contracting officer shall insert the clause at.

252.227-7030, TedmicalData-Withh:lldingof Payment, in solicitatialS

aild contracts in accordance with 227.475-3.

(q) '!he cxntracting officer S:1all insert theclal.lse at

252.227-7031, Data Requi.r'anents, in solicitatialS andcxntracts in

accordance with 227.475-1.

(r) '!he cx:ntracting officer shall insert the clause at

. 252.227-7032, Rights in Tedmical Data and CatpIterSOft'Narei (Foreign),

in solicitations and contracts in accordance with 227 .47~.

(a) '!heo::mtracting officer shall insert the clause at

252.227-7033, Rights in Sh:>p Drawings, in solicitation and contracts

accordance with 227.478-2(.,,)(2).

11 0 (t) '!hecx:ntracting officer nay insert the provision at

(!.f. 252.227-7035, prenotification of Rights in Tedmical Data, in

, solicitations in accordance with 227.473...1.

(U) '!he cxntracting officer shall insert the clause at

252.227-7036, certification· of red1nicalData cemonnity, in all con-
••

tracts in accordance with 227.473-3.

(v) '!he cx:ntraeting officer S:1allinsert.· the clause at

252.227-7037, Validation of Restrictive Marking$ on Tedmical Data,

solicitations and cx:nt:racts -..him require the delivery oftedmi.cal

data.

'31 ,.2r"""



~

"
"

/

.J:/

252.227-7013 Rights in Tedmical Data and COtplter Software. lis

prescribed at 227 .482(~)(1), insert the follC1Ni.ng clause:

RIGHI'S IN TEX:HNICAL DATA JlND.<DMIDl'ER SO~ (MAY 1987)
•

(a) DefinitiCl1S.

'!he terms used in this clause are defined in 227 .471 of the

pepart:ment of Defense Sq;>plement to the Federal Acquisition

Regulaticn (DmRS).

(b) Rights in Technical Data.

(1) Limited rights. '!he GoveP'll'O&lt shall hav.e llinited rights in:

(i) technical data, Usted or described in an agreement incorpora1:.ed

into the Sd1edule of this =tract, 'hhich the parties have agreed will

be furnished with l.iJni.ted rights in accordance with 227.472-6; and
.

(ii) unpubli$hed technical data pertaining to itans, CUiifUlents,

or processes developed exclusively at private expense, and unpubUshed

computer software dccumentaticn related to ccmputer software that is

acquired with restricted rights, other than such data included in

(b)( 3)(i), (iii), or (iv), belON. Limited rights Slall be effective

provided that· cnly the portion or porticns of each piece of data to

'hhich l.iJni.ted rights are to be asserted are identified (for example,

circling, underscoring, or a note),. and that the piece of data is

marked with the legend belON: •

A. the nUllber of the prime CDntract under 'hhich the technical data is

to be delivered;

B. the narre of the CDntractor and any subcontractor by Whc:m the

technical data was generated;

1Q~
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LIMITED RIGHTS LEGEND

Contr'act No.

Contr'actor':

------------_.

4J

The restr'ictions gover'ning the use of technical data marked with

this legend are set forth in the definition of "Limited Rights" in DFARS

227.471 and other limitations as specifically agreed to in writing in

accordance with DFARS 227.473-2. A copy of the agreed to limitations

shall be affixed to all data subject to such limitattons. This legend,

together with the indications of the portions of this data which are

sUbject to such limitations, shall be included on any reproduction h ......"+'

which includes any part of the portions subject to such limitations.

The llmited rights legend shall be honored only.as long as the data

continues to meet the definition of limited rights.

(2) Government Purpose License Rights. The Government shall have

Government purpose license· rights in:

(i) unpublished technical data pertaining to items, components, or

processes for which the Government has funded, or will fund, a part of

the development cost, unless the contracting officer has determined that

the Government requires unlimited rights, ·and:

(A) the contractor has or will contribute more than 50 percent of

the development cost of the item, component, or process; or
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(B) the oontraotor is a small business firm or nonprofit

organization that agrees to oommeroialize the teohnology; and

(ii) unpublished teohnioal data listed or desoribed in an agreement

inoorporated into the Sohedule of the oontraot, whioh the parties have

agreed will be .furnished with Government purpose lioense rights in

acoordanoe with DFARS 227.472-6 or 227.472-7.

Government purpose lioense rights shall be effeotive provided that only

the portion or portions of eaoh pieoe of data to which suoh rights are

to be asserted are identified .(for example, by oiro~ing. undersooring,

or a note), and that the pieoe of data is marked with the legend below:

A. the number of the prime oontraot under whioh the teohnioal data

is to be delivered,

i B. the name of the oontraotor and any suboontraotor by whom the

teohnioal data was generated. and

GOVERNMENT PURPOSE LICENSE RIGHTS LEGEND

Contraot No.

Contraotor:

The restriotions governing the use of teohnioal data marked with

this legend are set forth in the definition of "Government Purpose•

Lioense Rights" in DFARS 227.471. This Legend , together wifth the
-

indioations of the portions of this data whiohare subjeot to .suoh
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limitations, shall be included on any reproduction hereof which includes

any part of the portions subject to such limitations and shall be

honored only as long as the data oontinues to meet the definition of

Government purpose license rights.

(3) Unlimited rights. Unless other rights have been agreed to in

writing in accordance with DFARS 227.472-7, the Government shall have

unlimited rights in:

(i) technical data prepared or required to be delivered urider

or ~ny other Government contract or subcontract and constituting

corrections or changes to Government-furnished data or computer

software;

(ii) form, fit, or function data pertaining to items, components,

or processes prepared or required to be delivered under this or any

other Government contractor subcontract;

(iii) manuals or instructional. materials (other than detailed

manufacturing or process data) prepared or required to be delivered

under this contract or any subcontract hereunder necessary for

installation, operation, maintenance,. or training purposes.

(iv) technical data, which is otherwise publicly available, or has

been, or is normally released. or disclosed by the contractor or

subcontractor, without restriction on further release or disclosure;

·.i
(v) technical data in which the Government has funded, or"will

•

/
t(~ -,

fund, the entire development of the item, component, or process.

(vi) technical data 'in which the Government has funded, or will

fund, a part of the development cost of the item, component, or process,
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and the contractor has not or will not contribute more than 50 percent

of the development cost;

(vii) technical data in which the Government has funded, or will

fund, a part of the development cost of the item, component, or process,
"

and the contractor is a small business firm or-. nonprofit organization

tha t does not agree to commercializ,e the technology; .and

(viii) technical data in which the Government has funded, or will

rund , a part of the development cost, of the item, component, o,r process,

and, notwithstallding (b)(3)(vi) and (vii )llbove, the contracting officer

has determined, in accordance with DFARS 227.472-5(ii), that the

Government requires unlimited rights.

•



.;

-i-e-

(e) Rights in 9:mputer· SOftWci.ie.

(l) Restricted Rights.

(L) '!be Government shall have restricted rights ineatpJter

software. listed or described in a liCense or agrearent nade a part of

this cx::ntract • ...m.dl the parties have agreei will be furnished with

reStricted rights; Provided. h<::1Never. notwithstanding any contrary pro

vision in any .sudl license o!="agreanent. the Govenurent shall have the

rights included in the definition of. "restricted rights" in paragraP'1

(a) above, Sudl restricted rights are of no effect unl.ese the canputer

software is narked by the contractor with. the following legend.

RESTRICI'ED RIGHTS LEGEND

Use. duplication. or disclosure is subject to

restrictions stated in Contract No.

with (Name of contractor) _

am the related c6rrputer software d=urnentation inCludes a praninent

statement of the restrictions applicable to the eatpUter software. The

contractor nay not place any legend on cc:rtpUter software indicating

restrictions on .the Government' s rights in such software unless the

restrictions are set forth in a license or agreanent nade a part of

this contract prior to the delivery date. of the software. Failure of

the a::ntractor to apply a restricted rights legend to sudl canputer

software shall relieve the Government of liability with respect to such

ururarked software.

(11) Notwithstanding sub:livision (i) above, ccmrercial canputer

45
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soft:.ware ani related d:lcumentation developed at private expense ani not

in the public dCllBin _y. if the contractor so elects. be narkedwith

the fo1l.aring 1egenCi:
•

RESTRIcrED RIGHTS ux:;mo

Use. duplication. or disclosure by t.he

Government is subject to restrictions

as set forth in sUbdivision (c)(lHii)of

the Rights in Technical Data and Carp.1ter

SOftware clause at 52.227-7013.

(Nai\le of ccntractor and address)

When acquired by the Goverrurent. ccmrercial o:xrp.rt:er software and

relatoo doetmentation so legended shall be subject to the following:

(A) Title to. and ownership of. the software and d:lcumentation

shall remain with the ccntraeter.

(B) User of the software am axurnentation shall be limitoo to

the facility for whidl it is acquired.

(C) The GovenutEI1t shall not provide or otherwise Ilake available

the software or documentation. or any portion thereof. in any form. to

any third party without the prior written approval of the contractor.

'lhird parties do not include p~ contractors. subcontractors and agents
•

.of the Government who have the Government' s .permission to use the

licensed software and documentation at the facility. and Who have agreed

. to use the licensEld software and d:x:umentation only in acccrdance with

these restrictions. This provision does not l.i.mit the right of the

4 6
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Governrrenttousesoftware. doclJllleI1tation. or information therein.
I

'lAUch the Governrrent. may already have or obtain· without restrictions.

(D) '!he Government shall have the right to use the carputer soft

ware am O:x:unentati~ with the canput:er" for ...nich it is acquired at

arrj other facility to ...m.i.ch that cx:mputer may be transferred; to use

the canput:er software am documentation with a packup e::atp.Iter ....nen

the primary cx:mputer is inoperative; to coPY. canput:er pxograms for

safekeeping (archives) or Qackup purposes r and to rrodify the software

and cbcumentation or COllbine it. with other software. Provided. that the

unrrodified portions shall remain subject to these restrictions.

(2) Unlimited Rights in CopPuter SOftware. '!he Goven1rnent. shall

have Il11limited rights in:

(i) computer software resulting directly fran perfox:mance of

experiJrental. developnental or research work ...m.i.ch was specified as

an elerrent of petiorrnance in th!s or arrj Government· contract or

subcontract;

(ii) o;;mputer software required. to be originat.ed or developed

under' a Government contract. or generated as a necessary part of perf6nni.rk

a contract;

(iii) CXI!plter data Cases. prepared under a Governllient contract.

consisting of information supplied by the Government. information in
•

...m.i.ch the Government has unlimited rights. or information ...m.i.ch is in

the public· domain;

(Lv) COIlplter software prepared or required to be delivered under

this or arrj other Government contract or subcontract and constituting

17
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corrections or changes tI:l Government-furnished e::atp.lter software: ani

(v) earputer.lioftwarEl' \<wi'lich is other.dse publicly available,

or has beet, or is ~ly released, or ..disclci:led'by the ~ctor
•

subcontractorwit:hout restriction on further release or disclosure.

(d) Tedmical Data ani eatp.rter Software Previously Provided

Without: Restriction. COntractor shall assert no restrictions on the

identical aa.ta or a::up1tel;' software acquired fran other sources.

paragray;:hs (b) and (c)Clbclve. the contractor hereby grants to the

this contract. t.o reproduce the 'NOrk in' copies or y;:honoreCX:)rds, to

In 9ddition to the rights $l;'aIlted under the provisions of

Copyright.(e)

•

~
Government a rpnexclusive. paid-up license throughout the world. of the'. . I

, . I
scope set forth):lelow. under any copyright <:7tJIled by the contractor, in!

any w:Jrk of authorship prepared for cr acquired by the Govermrent undJ
I

I
\

Government's rights to use or disclose any data or ccmputer software I
. . ~

\<wi'lich the contrac.tor has pteviously delivered to the Government without:!.. .. '.. '1

restriction. The limited cr restricted rights provided for 1:¥ thi.s !
• p' .,,- • - i

I
clause shall not iJrpair .the right of the .Governrrent to use silnilar or I

I

I
I
t

I

f
distribute. copies or Fhonorecords to the public, to Perform.or display!

the 'NOtk publicly. aJ)d to. proepare derivative 'NOrks thereof, and to havl.' . .. '. I

others do so for Goverrment purposes.. With respect to technical data 1
~ • 1

and ccrnputer software in Which the Govermrent has mlimited rights, thf

(1)

1a ~

I
I
-~
I

--.J
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license shall be of the saIre scope as the rights set forth in the defi-l

nition of "unlimited rights" in D.F2'.RS 227.471. With respect to
. 'Ii

tedmical data in_,~ch the Gove=nent has limited rights, the scope ofl
••

the license is limited to the rights set forth in the definition of

"limited rights". With respect to COllpIter softWare1Ni1lchthe pirties

have agreed will be furnished with restricted rights, the scope of the

license is J.imited to such rights.
I

(2) Unless Wl'."itten approval of the Contracting Officer is Obtain~,
1

the contractor shall not include in teChnical data, or carputer software!
"j

prepared for or acguired by the Governm:mt under this contract any

works of authorship in Which copyright is not ONned by the contractor

without acquiring for the Government any rights necessary to perfect a

ccpyright license of the scope specified herein.

(3) As between the contractor and the Govemrnent, the contractor

shall be considered the "person for Whan the work was prepared" for
(

the purpose of determining authority under Secticn 201(b) of Title' 17, !

United States Code.

(4) Tedmical data delivered under this contract Which carries a !
- t

f
copyri<jlt notice shall also include the fo11C7Ni.ng statenentWhich shalll

be placed thereon by the contractor, or should. the. contractor fail" by I·,
the GoYernrrent: •

This material may be reproduced by or for

the U.S. Government pursuant to the copyright

license under the clause at 252.227-7013 (date).

19



'.'.
~

(f) RenPval of Unauthorized Markings.

(1) Notw.i:ths1:anding any provision of this c:cntract c:cnc:erning

inspection arrl. acceptance, the GclVernment.nay, at the c:cntractor's

•expense, correct, cancel, or ignore any narJdng not autRorized by the

terns of this cx:ntraet on any tedmical data furnished herel.Ulder in

accordance with the clause of this contract entitled ''VaUdation of

Restrictive MarJdngs on TeQ-uU.cal Data", D~ 252.227-7037.

(2) Notwithstanding any provision of this contract c:cncerning

inspection and ~c~ce, the Government nay correct, cancel, or

'ignore any narJdng not authorized by the terIllS of this contract on any

COItplter software furnished hereunder, if:

(L) the contractor fails to respond within sixty (60) days to· a

written inq).liry by the Government concerning the propriety of the

narkings; or

(ii) the ccntractor'$ -response fails to s\.ll:lstantiate, within

sixty (60) days after written notice, the prClprlety of restricted

rights narJdngs by identification of the restrictiats set fOrth in the

contract.

In either case, the Government shall give written rotice to

the mntractor of the action taken.

(g) Relation to Patents. Nothing c:cntained in this clause shall
•

:i.nply a license to the Government under any patent or Oe construed as

affecting the scope of any license or other right otherwise granted to

the Government under any patent.

(h) Limitaticil on Q?ar9es for Data and Catptt.er Software. The

SO?£f
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contractor~ that. it is the policy of ~ Government not to

pay, or to allow to be paid., aroJ' dlarges f,or9ata or eotpItu softWclre

whi.d1 the Government has a right to use and disclose to others without

restriction and. contractor agrees to refund. aroJ S1,1Ch payments. 'lllis

these entered. into througb the Military 1'lssistane:e Program, in addition

t
;~

to US Government priIne a:mtracts. HOWElVer, it does.,not apply to reasona,ble

reproduction, handling, mailing, and. similar administratiVE! coscs,

(i)
t

Acquisition of Data and. <;:anputer SoftWclrE! fran subcontractors)
!
'l

( 1) \lhenever aroJ ted1nical data or' CCIIPutE!r software is to be

oJ::tained frail a subcontractor .under tbis contract, thE! ccntractor sball

use this same clause in the subcontract, without alteration, and. no

other clause sball be used. to enlarge Or d.iminisb the Government's or

the ccntractor's rights in the subcontractor 9ata or c:x::uputer software

.~

when there is arequirenent in the prime contract for data web llBy be!

whi.d1 is required. for the Government.

(2) teduti.cal.data required. to be delivered. by a subcontractor

shall nonrally be delivered.. to the next bigher-tier CXXltractor.

,
:~

However,
£

subnitted with other than unlimited. rights by a subcontractor, then saltd
;~

subcontractor IlBY flllfill its requirement by subnitting sueb data

directly to the Government, rather thcin thrOugh 1:1'1e priJne CXXltractor.
{

(3) '!he contractor andhigher-tier .subcontractors will not use t1'ieir
1

power to award subcontract as econanic leVE!rageto c:::btain rights in

ted1nical data.or carputer .. softWclre fran thEdr s\lbcontractors.

n
5(
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(j) Notice of GoYerIDlent Rights.

(1) Unless the Schedule provides otherwise, and subject to (2)

belew, the contractor will p1:0ipUy notify the eartractin9 Officer in

writing of the intended use by the contractor or a subcontractor in

perfOLllance of this contract of any item, c::otp:lnent, or pLocess for

which tedmi.cal data would contain any restrictiO'lS 01 the Government I s

right to use, disclose, or have others use such data.

(2) Such notification is not required with respect to:

(i) standard camercial items 'Nhich are nanufactured by nore

one scurce of supply; or

(ii) iterns,cxxTpolients, or processes for which such notic:e was
I

given purstiant to prenotification of rights in. technical data in comecj-

tion with this contract.

(3)· Unless the schedule provides otherwise, ecntracting Officer

approval is not necessary' under this clause for the contractor to use

the item, oOllpblent, or process in the performance of the contract.

(End of Clause)

AL'l'ERNATE I (May 1987). As prescribed at DFARS 227.474-4, add the

follcwing paragraph to the basic clause:

( ) (i) Notwithstarxiing any other provision of this contract,

GOvernlilent shall have (specify additional GOvernnent rights here, Le.,

reprocuremmt) rights in restrictive rights tedmi.cal data furnished

this contract, effective on the day inmediately following the date

specified in the contract for, the expiratiOl of the restrictive

legends. Sudl expiration date shall be narked on each pi~e of data

ffJ-JZ"
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Contract No. __.._------.....;..---

Ccntractor:

'!he follc:wing statement sha:U also be added to the ,legend:
~

Restrictive rights shall 1:ec::orre (specify additional Government ri~ts

,

here Le., reprocurement) rights on . (insert expiration c3ate).

'!he IlOdi.fied legend shall be included on any reproduction of the

restrictive rights c3ata, in wtJ,ole or in part.

.ALTERNATE II (W>.Y 1981). As pres=i.bed at 227.480, add the

53

following paragraph to the basic clause:

( ) Publication for sale. If, prior to publication for sale by

the Governrrent and within the period designated in the contract or task

order, but in to event later than 24 mrths after delivery of such

dat.a, the contractor publishes for sale any c3ata (1) designated in the

contract as being subject to this puagraph and (2) delivered umer

this cotitract, and prarptly notifies 1:tJ,e Contracting Officer of these
, '

publications, the Government shall not publish such c3ata for sale or

authorize others to do so. '!his limitation on the Government's rights

to publish for sale any sum data so published by the Contractor shall

continue as long as the dat.a is protected as a published work under the
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ccpyri.ght law of tl'le United States and is reasooably a.vailable to tl'le

public for purd1a.se. Any sum publication shall inclooe a. notice iden

tifying this cc:ntra.ct and recognizing tl'le license rights of tl'le
"<,

Governrne!nt under this clause. As, to all sum data not so published by

tl'le COntractor, this paragraph shall be of no force or effect.

252.227-7014

252.227-7015

Reserved.

Reserved.

252.227-7016 & 252.227-7017 Reserved.

----

•

6Y y
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52.227-7018 Restrieti.ve Markings at Tedu1ica1Data. As preseril:>ed at

27.473-4(2) insert the follOfling clause:

.~

the perfornance of this oontract, prOcedures sufficient to assure thatj
, I
'restrictive mrkings are used on ted1ni.cal data required to be deliver~

:j

RESTRICl'IVE MMKIWS CN TEX:BNICAL JE1. (May 1987)

(a) 'lhecx:.nt+actor shall have, maintain, and follC1#/ throughout

Data and Catputer SOftware" clause of this contract.

The oontractor shall also mEdntain a QUa1ityshall be in writing.

hereurrler enly when authorized by the term; of the "Rights in Tectuu.cal
~

Such procedures ;
f

assurance system to assure ccrnpliance with this clause.

(b) As part. of the procedures; the oontractor shall naintain

(1) records to shaN' haN' the procedures of paragraph (a) above where

applied, in determining that the rrarkings are authorized, as well as

(2) sud; records as are reasonably necessary deronstrate that any

restrictive mrkings en tedlnical d:l.ta delivered under this: contract

are authorized.

(c) '!he oontractor shall, within sixty (60) days after award of

this contract, identify in writing to the Contracting Officer by name I
or title the personfs ) having the final respcnsibility within oontract,6r's

>,. organization for determining whether restrictive narldngs are to be
/ •

placed en tedlnical data to be delivered urrler this ccntract. '!he
~

contractor hereby authorizes direct oontact between the Government an4
. ~

sud; personfe ) in resolving questicns involving restrictive mrkings.l

(d) '!he Contracting Officer nay evaluate or verify the oontractJr's
t

procedures to determine their effectiveness. tJIxn request, a copy Of!

such written procedures shall be furnished. '!he failure'<lf the contr!cting

fs
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Officer to evaluate or verify auch procedures ahll not relieve the

contractor of the responsiblity for eatplying with paragI'alils (a) am.

(b) above.

(e) If the Ccritracting Officer should give written rDtification

of any failure to naintain or follow the established procedures, or of

any naterial deficiency in the procedures, the corrective action shall

be accoUuplished within the time specified by the contracting Officer•

. (f) '!his clause shall be included in eaen subcontract under ...mien

technical data is requ,ired to be delivered. When·so~eJ:ted, "Contractor"

shall be changed to "Sutcontractor.··

(end of cl.ause)

252.227-7019 through 252.227-7024 Reserved•

••

1i5~
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252.227-7025 Rights in TedlIlicaJ.. DataCll1dCOTprt:er SOftware (SBIR

Pmoram). As prescril:led at 227.479, insert the fol1Oo1ing clauSe:

RIGHTS IN TEOlNIm. DATA JlND CXlMPlJl'ER SOFTWARE (SBIR Program) (MAY
)

(a) Definitions.
•

,

The tenrs used in .this. clause are defined in 227.471 of the

DepartIrent of Defense.Suppl~ to thli! Federal ~sition

Regulation (DFARS).

(b) Rights in Technical Data.

(1) Limited riqhts. '!he Governmmt shall have linri.ted rights in:

(L) technical data, listed or described in an agreement incorpora"!;ed

into the Sdledule of this rontract, whim the parties have agreed will

be furnished with limited rights in accordance. with 227.472-6; and

(ii) unpublished technical data Pertaining to items, ccnponents,

or processes developed exclusively at private expense, and unpublished

COllp.Iter software documentation related to o::nputer software that is

acquired with restricted rights, other than such data included in

(b)(3)(i), (iii), or (iv), below. Limited rights lilaJ..l ~ effective

provided that only the portion or porticns of eam piece of data to

which limited rights are to he asserted are ideI1tified (for exarrple,

circling, underscoring, or a noteLand that the piece of data is

narked with the legend below: •

tI

A. the· nmber of the pri.Jre contract urXIer whim the ted1nical da1la is

to be deliv<ared;

B. the narre of the contractor and any subcontractor by whcrn the

technical data was generated;
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-----_.

LIMITED RIGHTSLJOOEND

Ccntrac:tor:

Contract No.

f,
t

I
I
I
.~

'lbe resttictions governing the use of technical data IIBrked with I
this legend are set forth in the definition of "Limited Rights" in DF$

. I
227.471 and other limitations as specifically agreed. to in writing Ln ]

. . 1
accordance with~ 227 .473-2~ and 227.473-2. A copy of the agreed!

c , _ " .l
to limitations shall be affixed to all data subject to such limitation~.

'I

This legend, to3e1::her with the indications of the portions of this da"t,b.
. , ' , , I

which are subject to such limitations, shall be included on any repr~ucticn

- !
hereof which includes any p3rt of the porticns $\.lbject to such lirnitat!ions.

• -j

1
'lbe limited rights legend. shall be honored only as long as the data

continues to rreat the definition of limited rights.

rights and, after the expiration of the two-year period, shall have

last I
limited

I

i

for g:JOd cause shown) after the ~livery and acceptance of the

deliverable item urrler the contract, "the GoIlenunentshall have

t
(2) Government Purp:?seLicense Rights. For a period of twq (2) ~ears

(or such other period as nay be authorized by the centracting Officer i
I

GoIlernrrent· purpose license rights in:

(i) tee:tmical data prepared or required to be delivered under

this or any other Governrrent contract or subcontract and constitutingI
t
1

correcticns or changes to Goverment-furnished data or CQtPUter softw¥e.

~
sf I

______ 2 ___
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(ii) farm, fit, or functicn cata pertai.nin;l to itesrs, CUllpcnents,

or processes prepared or required to be delivered under this or any

other Government contract ·or subcontrc1ct,

(iii) lTBnuals or instructional llaterials (other than detailed

lTBnufacturing or process data) prepared or required to be delivered
"

under this contract or any subcontract hereunder necessary for

installaticn, tperation, maintenance or training purposes ;",

(Iv) tedmical data, whic:h is ctherwisepublicly ava;ilpble, or

has been. or is nonnally released or disclosed by the ccntractor or'

subcontractor, without restriction on further release or disclosure,

(vi) any other tec:hnical data pt"epared orrequi.red to be de.liverec!l

under this contract or subcontract hereunder, whiCh is not otherwise

subject. to limited or unlimited rights pursuant to subparagraph (b)(l)

or (b)( 3), herdm or any "private expense" ted'mical data in which

the GovemmentllaY have cbtained such greater rights in accordance w:Ltni

DFARS 227.472-7.

Govemmentpurpose license rights shall bee£fective provided that

the portion or porticns of eac:h piece of data tqwhiCh such rights are

to be asserted are identified (for example, by circlin;, undersc:oring,

or a note), and that the piece of dat~ is rrarked with the l,egend oeJ.C1<i':1

A. thenurber of the prilre cx:>ntract under which the ted'mic:al

data is to be deliVered,

B. the narneqf the contractor arXIany Subccntractor by ....n:m the

ted'mical was .generated, arXI

51
OOVERNMENI' PURPOSE LICENSE RIGHTS (SBIR Program)

Contract No. _
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Ccntractor : -------_.

For a period of t'M:l yeaJ:'S after delivery and acceptance of the last

deliverable item umer this contract, this tec;mi.cal data shall be

'subject to the restrlctiC!'lS contained th!! definitic;m of "Limited"

rights in PFARS 227 .471. After the t'M:l year perio:i, the data shall

be subject to the restrtictions contained in the definition of

"Government pqrpcse license" rights in DFAFS 227.471. '!be Governrrent

assumes no liability for unauthorizi!d use or d,isclos'llreby others.

This legend. together with the. indications of the portions of the oaUlj

which are subject to such li.Ini.itations.shall be included on any

reproduction hereof whim c:ontains any portimssubject to such

liJni.tations and shall be hcnori!d only as long as. the data continues

to meet the definition en Governrrent purpose license rights;

(3) l.Jnlimi.ted Rights. '!be Government shall have unlimited

rights in:

(L)' technical data I'l!qUi.red to be prepared or delivered umer

contract or any subcontract hereunder that was prey.i.ously delivered to

the Government with unlimited rights: and
•

(ii) tedmical data that is publicly available or has been or is

ncrnally r!!leased or disclosed by the contractor witllout restriction

on further use or disclos'llre.

6ff
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(c) Rights in CCnpIter SOftware.

(1) Restricted Rights.

(L) '!he GoIlernIlEI1t shall have restricted rights in eatp.1ter

software, listed or described in a license or agnlem;nt na.dea part of

tlrl.s contract, whid! the parties have agreed wlll}:)e furnished with

restricted rights,. Provided, however, notwithstanding any contrary pro

vision in any sud! license or agreement, the GoIlernIlEI1t shall have the

rights included in the definition of "restricted rights" in paragraph

(a) above. Sud! restricted rights are of no effect unless the c:::cnputer

software is rrarked by the =ntractor with· the follarlng legend.

RESTRICI'ED RIGHI'S I..EGmO

Use, duplication. or disclosure is subject to

restrictions stated in Ccntract No.

with . (NafllE! of eontractor) _

and the related computer software docurrentaticn includes a prapinent

statement of the restricticns applicable to the carputer software.

contractor .IIBY not P:Lace any legend on~ .soft'ilare in:llcating

restricticns on the Govert)llEI1t' s rights in such software UOless the .

restricticns are set forth in a license or agrElerentnade a put of

tlrl.s mntract prior to the delivety da~ of the sott.-re. Failure of

the contractor to apply a r:estricted rights legend to such o:::np.rt;.er

software shall relieve the GoIlernIlEI1t of liability w:ith respect tosud\

urmarked software.

(ii) Notwithstarrling subiivision (i) above, cx:mtercial carputer

~
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software and related Cbcunentatioo developed at private expense and not

in the public datain Jray, if the c::ootractor so elects, be narked with

the follololing legend:
•

REsnuCI'ED RIGHTS J:EX>ENn

Use, duplication, or disclosure by the

Governnent is subject to restric::tiOl1S

as_set forth in subdivision (c) (1) (ii) of

the Rights in Tedmic::al Data and Carputer

Software clause at 52.227-7013.

(NaIre of contractor and Clddress)

When acquired by the GoverI1Irent, cormrercial c:e::ttplIter software and

relatErl documentation so 1egended shall be subject to the fol1.oNi.ng:

(A) Title tel, and ownership of, the software and d:x:urrentatioo

shall renai.n with the. contracter. .

(B) . User of the software and d::x:1lmentationshall be limited to

the facility for which it is acquired.

(C) '!be:Govemment shall not provide or otherwise rrake available

the software or documentation, or any p::>J:'tion thereof, in any fom,to
-..- - I

any third party without the prior written approval of the contractor.

'!bird parties do not include priJre contractors, suboootrac:tors and age!ts
•

of the Governrent 'Nb:l have the GovernIla1t' spennissi.oo to use the

licensed software and doc::umentation at the facility, and...no have agre~
~

to use the licensed software and cbcunentatioo only in accordance withI
these restrictions. 'Ibis provision does not limit the right of the

~
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Government to use software, dcx::1.lIIleI1tatiCXl, or infomation therein,

Which the Government. nay already have or obtain withmt restrictiCXls.

(D) '!be. Govemment shall have thea right to use the cx:nputer soft-
•

ware ani docunentationwith thea eatplter for WhiCh it is acquired at

any other facility to WhiCh that COlplter nay be transferred: to use

the c:x:upJter software ani docunentation. with a backup eatPUter When

the priJrary COlplter is inop:lrative: to copy cx:mputer prograns for

safekeeping (ardlives) or backup purposes: and to m:xlify the soft1Na.re

and d:x:urrentation or COIli'line it witll other software', Provided, that the

unm:xtified portions shallratain subject to these resti:ictions.

(2) GoVernment Purpose License Rights. For a p:lricd of two (2) ye¢;

(or such other pertiod as maY be authorized 'oy the contracting Officer

for <perl cause shown) after the delivery and acceptance of the last

deliverable item under the contract, the Govertlllent shall have limi.ted

rights ani, after the expiration of tlle two-year p:lrierl, shall have

GoveITlll'ent purpose license rights in:

(L) cx:mputer software resulting directly frem performance of

experiroental, developnenta.l or reswchwork Which was sp:lcified as

an elerrent of perforrrance. in this cr any GoVemment contract or

suPcontract:

(ii) cx:mputer software required to be Originated or developed

under a Government contract, or generated as a necessary part of p:lrfor:tfti.ng

a <Dl1tract: ani

(iii) any other cx:mputersoftware prepared or required to be

,delivered under this contract or su1::lcontract hereunder, WhiCh is not

otherwise subject to restricted or unlimited rights pursUWlt to

subparagraph (c)(l) or (c)(3l, herein. "
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GovernIrent PJrPOSe license rights Slall be effective provided that eam

unit of software is nerked with an abbreviatd license rights legend

I

l
','s

~
f
t
.~

[

reciting that the use, duplication, or discloeU1':eof the software is !
subject to the~ restrictions included in the~ contract Hdentifi.;ed

. 1
by nlmber) with the~ o:>ntractor (iQentified by name). '!he Gove~'t,

assUllES no liability for unauthorized use, duplication, or disclosure

by others.

(3) tJnliInited Rights. '!be GovernnEnt shall have mlimited rights

in:

(i) carputer software required to be prepared or delivered un:1er

this or any s1.)bContract hereunder that was previously. delivered or

previously required to be delivered to the Govemnent under arr.I

contract or subcontract with unlimited rights;

(ii) a:mputer software that is publicly available or has·been or
'-' .' [

is nornally released or discl<:eed. by the contractor without restrictionl
. ~

on further use or disclosure; and

(iii)! o::mpu~er data rases, .cx:>nsisting ofinfornation supplied by

the Government, infornation in Which the Go~thas unliInited

rights, or infornation Whim is in the public datain.

(d) Technical Data and SCInputer Software PreviOUSly Provided
•

t I

Without Restriction. CCntractor shall assert ro restrictions en the

restriction. '!be limited or restricted rights provided for by this

Government's rights to use or disclose any da.ta or c:x:rrputer softWare

~~

1
'I

I
Whim the contractor has previously delivered to· the Govemment without:!

• . . J

.~
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(e) COpyri<;tIt;

(1) In aCiditicntothe rights granted urldertne provisions of

paragraPls (b) and (c) abGve, theoonttac:tor hereby grants to the

Governtrent a ronexclusive, paid-up license throUghout the world, of the

scope set forth belCM. under any copyright CMOed by the cx:ntractor. in

any 'NOrk of authorship prepared for or: acquired by the. Govermrent under

this ront,ract. to reproduce thelOOrk in copies or PlotlOrea:>rds. to

distribute copies or Phonorea:>rds to the public. to perform or display

the lOOrk publicly. and to prepare derivative lOOrkS thereof. and to have

Others do so for Gqvernment purposes. \'lith respect; to tedmical data

and carputer $oftware in which the Government has unlimited rights. the

license shall be of the same =peas the rights .set forth in the defi

nition.of "unlimited rights" in DFAFS 227.471. With respect to

technical data. in whim the Govenurent hal> limited rights. the scope of

the license is limited to the rights set forth in the definition of

"limited rights". With respec=t. to CCiTIpIlter SClfj:ware whim the parties

have agreed will be furnis9edwith.restricted rights. the sc:ope of the

license is limited to sum rights.

(2) Unless wri-btl!n approval of the Contract.4lg Officer is oocaanec
" ,. ,i' ",' .. " : , .. ' " ' '. ..

the contractor shall.•. not. include in tedmi... qal. data .or' CCIIputer software
. . " ... ': ," ..' ':.. '-' .. .

prepared for or acquired by the Gqv!!!rnment under this cx:ntract any

works of authorship in ~ch.copyright is not owned by the contractor

without acquirins· for the GqvernrnE!fltany rigl'lts necessary to perfect a

copyright license of the. scope specified herein.

{/
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(3) As between the oontractor and the GoveU41Erxt, the c::e:ctractor

shall be considered the "person for What! theworlt was prepared" for

the purpose of determining authority \lOOer Secticn 201 (1:» of Title 17,

United States COde.

(4) Tedmical data delivered under this c::e:ctract which carries a

eopyright notice shall also include the foll~ statement which snaLJi

be placed thereon by the contractor, or shou,ld the centractor fail, by

the GoveI'l'llrent:

nus 11"aterial11"ay be l;eprodueedby or fOr"

the U.S: GoveI'l'llTent. pursuant to the ~ight \

license under the clause at 252.227-7025 (date).

(fl ReIl'QVal of Unauthorized ~.arkings.

(1) Notwithstanding any provision of this; contract concerning

ine;pection and acceptance, the Govermrent 11"aY, at the contractor's

expense, correct, cancel, or ignore any narking not authorized by the

tenns of this contl;act .on any technical data furnished hereunder in

acCXli:dance with the clause of this c::e:ctract entitled "Validaticn of

Restrictive Markings on Technical Data" , ~S 252.227-7037.

(2) Notwithstanding any provision of this contract cglCE!rn1ng

inspecticn and acceptance~.the Goverrll'leOt may correct, cancel, or

•ignore any 11"arking not authorized by the tennsof this ccntract.en

eatFuter software furnished hereunder, if:

(i) the contractor fails to respcnd within sixty (60) days; to a

written inquiry by the.Government concerning the propriety of the

6(
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narkings; or

(ii) the ccnt:ractor's respcnse fails to substantiate, within

sixty (60) days after written notice, the proprietY of restricted
•

rights narkings by iderItificaticn of-the restrictioos set forth iIi. the

contract.

In either case, the Gover1'urent shall give written rotice to

the contractor of the action taken.

(g) Relation to Patents. Not:hi.IY:J contained in this clause shall

iJI1ply a license·to the Government under any patent 'or be construed as

affecting the scope of any license or other right otherwise granted to

the Goverrnnent under any patent.

(hl Limitation on O1arges forDataand.. O:II1puter Software. 'llie
•

contI'actor recClgni.zes that it is the pOlicy of. the Government not to

:Pay, or to alJ.o,..t to be paid, any dlarges for data or carputersoftware

Which the Government has a right to use ani disclose to others withOQt

restriction ani contI'actor agrees to refund arr.f. such paynents. This

reproduction, handling, nailing, and similar administI'ative CXlSts.

policy applies to contracts that involve payrtl;!nts by su1:lcc:ntractors andl

those Entered into through the Military Astdstance Program, in additionl

to US Government prime contracts. However, it dces not apply to reasonble
\\

I

(il Acquisition of rata an:! ca¢uter ~ftware fran ~tractorsl
. , ' " " ' ,

(1 l Whenever any tedl.nical data or a::rtplter so:ftwal:-e is to be

obtained fran a subcontractor under this contract, the contractor shalll
'j'

use this saroeclause in the subcontract, without alteraticn, and !Xl

other clause shall be used to enlarge or di.mi.ni.sh the Goverrnnent I s or

the ccntractor'srights in the sub:cntractor data or <:X:lTP\#er software

Whidl is required for the Government•

. /..'11
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subcontractor may fulfill its requirement by sutmitting sud!. data

f
-I-

. I
(2) ted'lnical data requir~ to be delivered bya subcontractor I

-~

shall noI1lBlly be delivered to the next higher-tier ccntractor. Hcwe~r,
I

when there is a requirerent:. in the prime ccntract for .data whidl may ~
1

slil:mi.tted with other than unl.illrl.ted rights by a subcontractor, then sai.d
. I

!

power to award subcont:rac:t as econani.c leverage to obtain rights in

writing of the intended use by the contractor or a subcontractor in

technical d:tta or: 'C'OTp.lter software frCll\ their subcontractors.

Unless theSdledule provides otherwise, and subject to (2)

, .
Notice of c;;ovenunentRights.

(1)

directly to the Government, rather than through the priJne contractor. 1

i
(3) 'Iheoontractor and higher-tier s!lbcontractors will not use tl)eir

f

I
I

I
1

below, tl}e contraet.or will pranptly notify the COntracting Officer in!
f

(j)

ore source of supply; or

right to use, disclose, or have others use such.data.

Sudl notification is not req\.lired with respect to:(2)

perfonrence of this contract of any item, canp:>nent, or process for .. . . . . I

whiCh technical data wouId contain any restrictions on the Govenurent'$
I
:1

i
I

. ~
(L) standarcfcamercial items which are manufactured byrrore than

I
!,

I
(ii) itS1lS, C'ClIl"pcilents, or pn;x:esses for whidl sud!. notice was.l. }

. . - I

given pursuant to prer,otification of rights in tedlnical data in ce:nneq..

tion with this contract. . "1
•

(3) Unless the sdlejule provides otherwise, CCntracting Officer

approval is' not necessary under this claUl>e for the contraet.or to use

6$

the item, culi£Xluent, or process in the perfornance of the contract.

(End of Clause)

f(
252.227-7026 through 252.227-703t Reserved.

i

i
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252.2Z7-7035 Preootificaticn of Rights in Tec1mical Data.

As preser:i.bed iat DFARS 227.482(e), insert the follO\l(ing provision:

252.2Z7'-7035 PREtUI'IFICATICl'I CF RIGHTS IN TJ:X:HNICAL~ (MAY 1987)
• .'

(a)· Preootificaticn of Government Rights.

In order for the Govenm-ent to nake inj;orm=4 judgments concerning

the colpetitive reprocurement potential of items, CQllfl::uents, processes

or oc:rnputer software develoj;ed at private ~ethat an. offeror

intends to deliver under a resultant contract, offerors .Shall identify

to the rraximum practicable extent in their resp::nses to this solicitati.ctJ,i

such privately developed items, COtiponents, processea, OJ;" CCilputer

software and the technical data Which they:

(i) intend to. deliver 'with limited<rights1

(ii) intend to deliver with Government purposepr unlimite:J.

rights1 or

(iii) have not-yet determined which rights should apply.

This requirement does not apply to standardcom-ercial items whi.ch

are rranufact~edby nore than Ole source of supply. If an offer,or

asserts limited rights to any technical data in its proposaL responding

to this requirement, Govenm-ent failure to d:ljeet to arreject any such

assertion shall not be construed to constitute a9t'eerrentto aIlY such- ' , ' ". ""~"

data rights assertion. Offerors will turnish, at the written request
//

B

of the ccntracting officer, evidence to support any such rights

contention.

(Errl of Provision)

252.227-7036 Reserved.
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252.227-7037 Validation of Restrictive Markings on

.t
I

Technicai
l

administration.

or to be acquired by the Government.

the Government and others to use, duolicate, or disclose

®

~
Data. ,

K As prescribed in 227.482(v), insert the following clausl:. . . ... I
VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA i

i
(a) Definition. "Technical data", as used in this clarse,

means recorded information (regardless of the form or method Iof
f'

the recording) of a scientific or technical nature (includin~

computer software documentation) relating to supplies acquir~d
%
!

Such term does not inc tUde

computer software or financial, administrative, cost or pric~ng,

i
or managemen.t da ea , or other information incidental to contract

. - -. I

'I
~
~
!

(0) Justification. The contractor or subcontractor atl
"i

any tier is responsible for. maintaining records adequate to i
t

justify the validity of markings that impose restrictions orr]
I
!

I
I

. -~

The contractin~ .Officer may request the contractod or

technical data delivered or required to be delivered under

contract or subcontract, and shall be prepared to furnish

the contracting officer a written justification for such

restrictive markings in response to a challenge under (d)

(c)

(1)

Prechallenge Request for Information.

t~e
~
!

tOI
}

I,
-~

below.
t
I

subcontractor to furnish a written explanation for any
t

restriction asserted by the contractor or subcontractor on t~e
-J' ,.

right of the United States or others to use technical data. I. I
If, upon review of the explanation submitted, the contractin~

t
~
i

10 I
f-_._---,,- ~-~-_..__....!_----



supporting documentation).

subcontract (e.g., a statement of facts accompanied with

. ;j

r
adherence

'~

l-
I

"
"

officer remains unable to ascertain the basis of the restrichive

marking, the contractin~ officer may further request the

contractor or subcontractor to furnish additional informatiob
I

in the records of, or otherwise in the possession of or

.j

i
The contractor or subcontractor j

.~
shall submit such written data as requested by the contractipg

officer within the time required or such longer period as ma~
be mutually agreed.

(2) If the contracting officer, after reviewing the
))

written data furnished pursuant to (c) (1) above, and any othbr
- . ,j

I
available information pertaining to the validity of a restri~tive

f
:1

'marking, determines that reasonable grounds exist to questiop

the current validity of the marking and that continued

to the marking would make impracticable the subsequent

competitive acquisition of the item, component, or process t~
which the technical data relates, the contracting officer may

{
1

formally challenge the validity of the marking as described ~n

(d) below.

to the contracting officer's request for information under

(3) ,If the contractor or subcontractor fails to
'f

respond
j
.~

(c) (1) above, and the contracting officer determines that

continued adherence to the marking would make impracticable

-2-"

1P-

t;
fhe



subsequent competitive acquisition of the item, componen~,

Notwithstanding any provision of this contract

process to which the technical

officer may fo~mally challenge

described in (d) below.

-I

I
o~

t
1

'.
""

data relates, the contractingl-I
. I

the validity of the marking a~
t .
t

I
I
!
r
t,

Challenge.(d)

(1)

concerning inspection and. acceptance, if the contracting offlicer
t

determines that a challenge to the restrictive marking. is

warranted, the contracting officer shall send a written

challenge notice to the contractor or subcontractor. Such

challenge shall:

(i) state the specific grounds for challenging the

asserted restriction;

(ii) require a response within 60 days justifying,
f

andl
f

serve as justification for the asserted restriction if the

providing appropriate evidence as to, .the current validity ~f
~

the asserted restriction; 'and I
1

(iii) state that a 000 contracting officer's final 1
I

decision, issued pursuant to (f) below, sustaining the validjity

of a restrictive marking identical to the asserted restrict~on,
, I

within the three-year period preceding the qhallenge, shalll
I

validated restriqtion was asserted by the same contractor o~

•
subcontractor (or any licensee of such contractor or

subcontractor) to which suqh notice is being provided.

(2) Failure to respond to the challenge notice will

constitute agreemen.t by the contractor or subcontractor

~

j

witH

J

13.
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~ .
:}

Government action to cancel, correct, or ignore the restricdive

legends.

(3) The contracting of.ficer shall extend the time for
~ .

,j
.1
}

submits a written request showing the need for additional time

response as appropriate if the contractor or subcontractor

to prepare a response.

(4) The contractor's or subcontractor'swrit:ten respon~e
1

s,nall be considered a claim within the meaning of the contr~bt

Disputes Act of 1978 (41U.S.C. 601 et seq.), and shall be
:;

certified in the form prescribed by FAR 33.207, regardless oit

dollar amount.

(5) A contractor or subcontractor receiving challengesl to
i

the same restrictive markings from more than one contractingl
~

officer shall notify each contracting officer of the existenpe
I

of more than one challenge. The notice shall also state whihh
;;

contracting officer initiated the first in time unanswered

challenge. The contracting officer initiating the first in

. time unanswered challenge after consultation with the contra~tor
'1
'!

or subcontractor· and the other contracting officers, shall

formulate and distribute to all interested parties a
;

schedule

shall afford the contractor or subcontractor an equitable
f

opportunity to respond to each cliallenge notice. All partie~

agree to be bound by this schedule.

for responding .to each of the challenge notices. The schedhe

(e) Final Decision.When Contractor or Subcontractor Fails
. Ito Respond. Upon a fallure of a contractor or subcontractor Ito

~

13



c ....
submit any response to the challenge notice, the

officer shall issue a final decision

subcontractor in accordance with the

~. ,
contractlnct

-I
to the contractor or :

I
Disputes clause at FAR:,

!

restrictive marking.

52.233-1, pertaining to the validity of the asserted I
I

restriction. This final decision shall be issued within si~ty

I
(60-) days after the expiration of the time period of (d) (1) Hi),

I

or (2) above. Following the issuance of the final decision~
I

tpe contracting officer may then strike or ignore the inval~d

.~

(f) Final Decision When Contractor or Subcontractor

Responds.

(1) If the contracting officer determines that the

contractor or subcontractor has justified the validity of
. .

restrictive marking, the contracting officer shall issue a

decision to the contractor or subcontractor sustaining the

the
!
iinal

or I
The .~ubcontractor that the Government will require.

validity of the restrictive marking, and stating that the I
t

Government will continue to be bound by the restrictive mar'ing•

This final decision constitutes validation as addressed in ~O
,~

U.S.C.2321. The .final decision shall be issued within six~y
1

. . 1
(60) days after receipt of the contractor's or sUbcontracto~'s

~
response to the challenge notice, or within such longer per~od

tithat the contracting officer has notified the contractor

dec ion. f\~ .notification of a longer pe.riod for

~will be made within sixty (60) days

response to the challenge notice.

issuance of a final

after receipt of the

~

II(
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(2) (i) If. the contracting officer determines that the

validity of the restrictive marking is not justified, the

contracting·officer shall issue a final decision .to the

contractor or subcontractor in accordance with the Disputes 1
[

clause at FAR 52.233-:\.. Notwithstanding paragraph (e) of tht
-j

Disputes clause, the final decision shall be issued within s~xty
f

(60) days after receipt of the contractor's or sUbcontractor~s

response to the challenge notice, or within such longer peri~d

that the contracting officer has notified the contractor or

subcontractor of the longer periodtha.t the Government will,
j

require. The notification of a longer period for issuance oil: a
ill

final decision wilt be made within sixty (60) days after recFipt

of the response to the challenge notice.
:1

(ii) The Government agrees that it will continue to be!
f
I

bound by the restrictive marking for a period of ninety (90)!

days from the issuance of the contracting officer's final

decision under (f) (2) (i) of this clause. The contractor or

subcontractor agrees that, if it intends to file suit in thel
~
~

United States Claims Court it will providea'notice of inten~

to file suit to the ·contracting officer within ninety (90) ~ays
1

from the issuance of the contracting officer's final decisiqn

of intent to file suit to the contracting officer within thel ninety

(90)-day period, the Government may cancel or ignore the

restrictive markings, .and the failure of the contractor. or

~

under (f) (2)(i) of this clause. If the contractor or

subcontractor fails to appeal, file suit, or provide a

';1
j

r
l
~

notiC;e'

1~

k- ',l
I



with such Government action.

....

subcontractor to take the required action constitutes ag

the final decision. Notwi thstanding.the foregoing, where

head of an agency determines, on a· nondelegable basis, tha

urgent or compelling circumstances significantly affecting

interest of the United States will not permit waiting for

filing of a suit in the United States Claims Court, the

the restrictive markings, if the contractor or

fails to file itssilit within one (1). year "after issuance

ignore such restrictive markings as an interim measure, pending

contractor or subcontractor agrees that the agency may,

following notice to the contractor or subcontractor, cancel! and

Gbvernment will no longer be bound, and the contractor or

subcontractor agrees that the Government may strike or

(iii) The Government agrees that it will continue

bound.by the restrictive marking where a notice of intent

file s.uit in the United States .Claims Court is provided ,to

contractinc; officer within ninety (90) days from the issua

of the final decision under (f) (2)(i) of this clause.

filing of the suit or expiration .of the one (1) year per

without filing of the suit. However, such agency head

determination does not affect the contractor's or subcontractor's
}
i

right to damages against the United States where its restrilctive

markings are ultimately upheld or to pursue other relief, i1f

any, as may be provided by law.

,= J.

I
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or ...." that it will be.bound by the

~ an appeal or suit is filed pursuant

,3 Act until final disposition by an

6tAppeals or the United States Claims

ng the foregoinq, where the head of an
.. . ....

na nondelegable basis, following notice to

urgent or compelling circumstarices

feting the interest of the United States will

ing the decision b..y such Board of COntract

Jlnited States Claims Court, the contractor or
/

ftgrees that the agency may cancel and ignore such

,irkings as an interim measure pending final

,. However, such agency head determination does not

,bontractor.1s or subcontractor I s right to damages

Ie United States where its restrictive markings are

,y upheld or to purSUe other relief, if.any, as may> be

j by law.

J) Final Disposition of Appeal or Suit.

,(1) If the contractor or subcontractor appeals or files

and if, upon final disposition of the appeal or suit, the

ing officer's decision is sustained--

(i) 'l'herestrictive marking on the technical data shall

cancelled, corrected! or ig.noted ~ and

If the. restrictive marking is found not to be

justified, the contractor or subcontractor, as

be liable to the Government for payment of

¥'

c, -"".
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contracting officer's decision is not sustained--

in 28 U.S.C •. 24l2(d) (2) .(A» incurred by the contractor or

""""
.~

the cost to the Government of reviewing the restrictive markanqI -
and the fees and other expenses (as defined in 28 U.S.C. i

I

24l2(d) (2) (A» incurred by the Government in challenging thel
I

marking, unless special circumstances would make such paymenlt
. I

unJust. I
:1

(2) If the contractor or subcontractor appeals or fil~s
~

suit and if, upon final disposition of the appeal or suit, dhe. . t

'~

(i) The Government shall continue to be bound by the

restrictivemarking~ and

(H) The Gove.rm:nent shall be liable to the contractor lor
~ .

subcontractor tor payment of fees and other expenses (as de~~ned

.~

subcontractor in defending the marking, if the challenge

Government is found not to have been made in good faith.

by ] the
f

(h)·. Duration of aight to Challenge. The Government m~y
I

contractor or subcontractor.

review the validity of any restriction on technical data,

delivered or to be delivered under a contract, asserted by

f

I
Fhe

During the period withinthre~
f

years of final payment on-a contract or within three years bf,

delivery of the technical data, whichever is later, the I
. I

contracting officer may review and make a written determina~ion
.~

- to challenge the restriction. The Government may, however ,1'
I

challenge a restriction on the release, diSclosure or use elf
. I

technical data at any time if such technical data (i) is p~bliclY

available~ (ii) has been furnished to the United States wiBhout. I
.,JY" i

1{
---"-'--"~'----~-'-~------ ... ---~.~<
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if
!~
"

!i,
restriction; or (iii) has been otherwise made available wit~out

I'1\

restriction. Only the contracting officer's final decision:1
, I~

!l
resolving a formal challenge by

restrictive marking constitutes

sustaining the validity of a
. ii

"validation'~ as addressed i~ 10
@

U.S.C. 2321. A decision by the Government, or a determinatton
i;

by the contracting officer, to not challenge the restrictivJ
I

marking or asserted restriction shall not constittlte

"validation" •

(i) Privity of Contract.
i\

The contractor or subcontraGltor

agrees that the contracting officer may transact matters un4er

this clause directly with subcontractors at any tier thata~sert
k

restrictive markings. However, this clause neither creates1ior
I!

implies privity of contract between the Government and ii

subcontract
s

(j) Flowdown.The contractor or subcontractor agrees Ito
11
I;

insert this clause in subcontracts at any tier requiring thJ

delivery of technical data.

(End of Clause)
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