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capitalist enterprise creates."

impulse that sets and keeps the capitalist engine in motion comes

it is, by nature, a form or method of economic change, and not

the new markets, the new forms of industrial organization that

from the new consumer goods, the new methods of production••••• ,

only never is - but never can be stationary•..•

202/628-5197.
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Joseph Schumpeter, one of our great economists, in discussing caPitali~mll
~
I

once stated that: I I
"Creative destruction is the essential fact about capitalism... r:,
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Progress, in a system whose foundation is built on capitalism, absolut~ly

I II
depends on the willingness of government to welcome the future of such nel I
innovation. Such willingness makes the prospect of progress endless. ca~-I

I '
italism demands, by definition, that the individual be free from governmeit.1

\

en~glement within reasonable limits to spend and invest his money any wa~ I
i I

he pleases, to own property and enter any business or profession that attiac1ts

l
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I 'II.r* Mr. Latker, formerly Chief Patent Cousel for the United States Departmeqt I

! Iof Health, Education and'Welfare (USHEW), has established the law firm ofl
:, I

Norman J. Latker, in assoC;ationwith Browdy and Neimark, Attorneys at Lai' I
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wrote in 1935 that:

it meant the delight brought by surprise!

itarian governments - "Only in Americall
•

anything could happen .•• as it often did happen.

Given a free society, man's entrepreneurial spirit tells him he has

create a competitive edge for himself, or even just meet competition.
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Stated more simply, the endless progress known in the United States in th~
!
Q

past spawned the expression so often heard from immigrants escaping tota1~

~•It meant hope; it meant promise
W
"In America, most believed thatl

II
~n

Ironic or remarkable as it may seem to many of you now, Walter Lippmanl

I

improve on existing products and processes and procedures if he is to

2

ua1s will sustain the nation when the governors fail."

This philosophy basically contends that the past was inevitable.

population and finite resources press against a closing frontier.

a free nation to escape decline, decay, and regulation, as its growing

chance in history, the future always appears impossible.

i
"The liberals believe that no rulers are wise enough to plan the des~iny

ri

of mankind •.. they rely upon the initiative, the inventiveness, the I
~.

endurance of individuals, (and) hold that a wide distribution of res~on-

"it

sibi1ity is the surest foundation of a society, that self-reliant i~divid-
~.
~.

I

"While .1 am optimistic enough to believe that substantially all mOderadr
F

Americans would find little in the above to disagree with they are now i
~.
!

being confused by the appearance of a philosophy not easily identified a~
~.
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~Histbry

"IJis perceived as arising not from unpredictable flows of inventive genius ~nd
-- 'I:;,',

perserverance but inevitably, from preordained patterns of distribution dtI
resources. For those who doubt the decisive role of genius, courage, an~

IThey see no wa~ for
!
I
II'
W

~
il
~
Ii

Persons that accept this philosophy seem to have no understandi~ that I
"Ii

the innovative processes that bring revolutionary changes in society and ~
k

to vested interests involve unpredictab1i1ity, long gestation periods, hJge
. ~.
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being exclusive of the above if carried to extreme.
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might cause trouble.

individuals and organizations.

or not at all - a risk-free society.

and our ability to dilute the problems of the Middle East.

introduction of new consumer products, increasing inflation, decreasing

where innovation is now the preferred currency of foreign affairs.

I,
if

sums of capital, genius and extraordinary perseverance on the part of fre~

I
i

An uncomfortable number of our countrymen now pursue the interstices o~

III;
our society for unregulated areas where some spontaneous act of free willI

i
This they diligently try to forestall, apparently i1

~

the hope of establishing in the realm of human affairs a predictability tq

rival that found in physical nature, where everything happens of necessitJ,
It
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I
These are the devotees of what is called "activist government" which, ~f

i
~

carried to the final conclusion, must end capitalism through the regulati~n
it

of all free will. Given the opportunity hetween improving the operation I
of the marketplace or intervention in it thej call for intervention - ani

!,<
intervention that has now reached the point of measurably endangering the~
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productivity and lessening our competitive posture in international tradel
i:

InnovJtion
! I

is the glue for detente with the Soviet Union, improved relations with Ch~n~,
!r
~

~.
What the regulative mind seems to fail to comprehend is that the visibly

i
I

possible achievements, the clearly available resources, are always limite~.
11

&
All plans based on the calculable present, on existing statistics, neces-!

i1
~

sarily presume a declining field of choice, a contraction of possibilitie$,
II
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is the imagination and creativity of free men.

1879, they no doubt would have predicted that by now there would be so

3

of returns--entropy and decay. !
I

releases us from all the othersl

I

an exhaustion of resources, a diminishing

i
Had the proponents of a risk-free, controlled society had a computer iQ
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many horse drawn vehicles it would be impossible to clear up all the manu!e!

~
I
Ii
~
~
Ii
li,;

'. .__m_.__.__ ...~_. _. . L __

The only unlimited resource, the one that



capitalist nations now demonstrate.

these activities surely warrant such attention.

data supporting market clearance on Agency receipt.

tive that one should expect any immediate or even long term relief.

The real problem seems to me that when

in the drug clearance procedure.

quality of life of those saved?

seen in the United States.

impact of government regulation.
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The country has made it clear that they wish a serious accounting of rihe
I
'1

The large amount of resources devoted ~o
1\
d

Moreover, the adverse ef~ects
e
lli

that regulation can have on the cost of living, employment, productivity ,I
~.[,

capital formation, and scientific progress all underscore the importance ~f
[
~.

such analysis especially when it is noted that capitalist countries such ~s

"!i
Japan, Germany, and Switzerland all having less in natural resources are rot

~.
1

suffering the fall in productivity and its negative consequences to the q~gree

I,
11
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""While close review of regulation might be viewed as salutory, I do no~

~.
-~. i

view the test of cost versus benefit as being so well developed or defin~-

Ii
Who I

ij

"would stand at this time against a regulation whose implementation can b~
~.

"shown to save 1 or 2 lives no matter what its cost of administration or dhe
Il!
~

~
~

planning by the state, and subsequent regulation, is taken too seriously I!
ii
w
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stagnation results and creativity has to be imported in the form of good~

~:
or technology, as the Russians and the Chinese approach to the world's I

I
~s
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An extraordinary example of the Executive Branch's failure to underst~pd
1
~

the innovative process and how regulation effects it is the proposed prov,i-
"
W

sion in the new FDA (Food & Drug Administration) bill to release all cliJical
1
"~

The provision is baiiC-
s

ally supported by the FDA by the argument that the public must be involved
Ie

This implies that FDA is not capable o~

I
professional review itself and that a public with equivalent expertise i~

~.

~.

available and waiting to voluntarily participate in the review process. I
~

Balanced against the mere speculation that some useful contribution will ~e
ff

provided by some unidentified and extraordiary public participate is thel
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matter how "risk-free".

keep the U.S. competitive."

Syndrome will undermine our spirit.

benefit for the identified loss of U.S. jobs.

5

petitors in foreign markets which make up 50% of most drug markets.

ship in an area where it is desperately needed.

I
, It '

absolute assurance that such data will become immediately available to cJ,mJ
1

~
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This ','"[ I
" 1

single example, and unfortunately others, indicates at least an ignoranc~

"of economics or a disheartening bias against industry-or both. But ev~nl
i

more disturbing is a failure to recognize that this is a representative i ,
! II
M !

democracy not a "Greek democracy" where every decision was to be made in ~a I'

. ~

public forum. The FDA recommendation, therefore can be viewed as not On~YI
~ -

detrimental to our entire economic well being but an abrogation of 1eade~-
!
!,.
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I would add that, if the consequences of the passage of such a provis~oJ
" I11

were explained to organized labor, it would predictably come to the defe~se
II II:

of industry. Labor representatives at a rec~nt A.A.A.S. meeting stated: I I
~. IIi

"Under no circumstances should any capital-intensive technology be t!r~ns-
I !

ferred more easily (abroad) •••.. without the lead time that is necesJa~y to, '

! '
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It seems difficult to believe that Labor would trade some speculativeI I
I I
i i
'I '

~ I
Of the thousands of plausible innovations, no matter where originated I 6n1y

I I
scores are tested by industry, and only a handful of these are economica!ly

successful. Because no one knows which venture will succeed, we must stJiJe
rr I

for a society and an environment ruled by the faith that risk will call loJth
i I

the endless stream of invention, enterprise and art necessary to reso1ve!oJr, ,
~ !

society's problems. To do otherwise, and easily acquiesce in the phi10s~p~y
i1 !

of the regulatory mind, can only result in a loss of faith in our abi1it4 to
i\ I

! I
meet and prevail in a changing, competitive world and the uncomfortable fe$l-

I

ing of dissatisfaction with our daily lives which will inevitably f0110wlnl
i I

. 1 1 h h D' dWe must serlOUS y concern ourse ves t at t e ooms ay
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known in general terms for sometime.

and - Maintainance of a reasonable balance in our accounts.

Lifting the dead hand of taxation and bureaucracy

incentives on industries that pollute or defile the environment;

6

performance of government sponsored research and development contracts.

businesses, the incentive of ownership to any future inventions made in

i
"~.u
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The answer to again raise the "Only in America" belief througho1.jt the jYofld
~ !
" I

and energize the mainstream of people in this country and to end the mala~sr

I I
that has too long generated an indifference to their government has been ~ I'

I
"But the answers are not easy since ~hr'y
I'

cover long time spans which those who govern seem unable to commit to. Tfe

l
present is probably a watershed in our history which requires as minimum ~Cfion.

I
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Possibly more difficult - devising a sensible structure of penalties a~d

II '
f j

Protection of patents and other intellectual pr:perty rights necessaryltt

the incentive to invest,· i I
I II

The promotion of educational excellence - above all in science and tec~n61'logy;

! I'11

I
If we accept this challenge, the common effort and the common vision-if I

I I
clearly enunciated-can unite us as never before and America will again be~omle

s
U I

a land of hope, as a whole nation watches the gradual cleaning up of a coA-1
I I

tinent and the progress made in our laboratories and production facilitie!. i
! I
11 1

The introduction of S.414, to establish a uniform Federal patent proce4ute
I, ,

for small businesses and non-profit organizations, ("University and Small I II

~
Business Procedures Act"), by Senators Bayh, Dole and two dozen of their I I
colleagues from all spectrums of the political arena, indicates an under-I II

I
standing that we must begin our long journey as soon as possible. The Bill I

. ~.
recognizes that it is axiomatic that government research and development I I

funds are only seed money in the creation of invention and that additional 'II

IT

risk capital is necessary in order to bring a finished product to the marl \

keto In order to assure an environment where this capital will be forth-~,' I'

~
~

coming, the Bill provides to universities, non-profit organizations and s,a~l
I I
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