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Minutes of Meeting~ September 23, 1975

-The meeting convened at 9 a.m. in Room 543~ National
Foundation, 1800 G Street, N.W., Washington, D•. C.
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Members Present

Dr. Betsy Ancker-Johnson~-Chairman

~hilip G. Read, Vice Chairman
Leonard Rawicz for R. Tenney Johnson
Nelson Getchell for Dr. Michael J. Pallansch.
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INTRODUC~ORY<RE~:~~'( ." .\\ . ' . ..<.1
D,r.Ancker~John50n opened the meeting by welcoming ,the membecs
and guests,and'by asking-each one'to.introdlicehimself. \ .

. .::;: ,-_'c_;~~.-',-:··_"':'i:":,\;\'j\:l,, ,c-,,-).')"'_'., :"p'- _ ~-: .-.,-." ,';.<:,. -. . _, . '.-:~ . _- -.' <', _ .t,·
!,iAfterintroduc: tions "she stated/that the standingsubcomm~ttees, .
.' . ad' hoc subcommitttees and working, groups are really .t.he working·

force behind the Committee efforts and she.thanked the Ch~irmen
of these. groups for ,their. fine asking .turn +'0
thank the members !

.. :,...~. ,
,-;:-:::--".':-~:'- ;. ~-- " -~'"

Dr • Ancker-Johnsonthen addressed hersel:EtcJ December! 31,
", " ,- - " . (

'1972 Report to Congress by the bipartisanComrnission on GI;Jvern-
. </ .. merit Procurement. "She .stated that the report contained 1$

'''recommendations in the area of patent, . data and copyright!
matters on which the Committee was assigned the task of p:j:-e

the Exec'utive Br,anch positions .. She further .st.at.ed .
of these'positions is yet to be. accomplished

aaenda items of this meeting aredire.ctly or indirectly
.'.'( "?,::';:c-; 'J .

>'~'r' ';~' ~
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related to the implementation of the Executive Branch
of the first three recommendations.
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br. Ancker-Johnson explained that. Public Law 93-400 dat~d'
August 30, 1974 provided for the establishment of the O~fice

of Federal Procurement Policy (OFPP) . within OMB ,and roadie .
OFPP responsible for the implementation of the 149 rec~enda
tions of the Commission's report, which includes the 16 ~ssigned

to the Committee. She recognized the presence of Mr. ~~gh Witt,
who has been appointed the Administrator of OFPP by the!
President, and who is an observer. on the Cor:unittee. . r

. .'_ _:" -::; /" '.,.:'", - --.._ ,." . . - ,-< <·';:,1-:-:.'." .
At this time, Dr. Ancker~Johnson briefly reviewed the m~jor
agenda items to be considered at this meeting andcalleaj .
the Iilembers'attention to TABS A, Band H,relatingto.qplll-

. mission Recommendations 1', 2' and 3 .respectively.she· Wen
directed the attention of the' members to TABSF,.G· and:rl.
relating to (a) Mr. Quesenberry's thesis which provides lone .

. method of implementing the Alternate Approach of the C0n¥nission's
Report (TAB F); (b) A proposed patent policy for Governlllent .:
use in contracts and grants with.universitiesand nonpr~fit.·
organizations (TAB G); and (c) Guidance for theacquisit/ion
of backgroundpatent:rightsfromGovernment R&Dcontractbrs'
(TAB I). '" I

L
. .,', J

'MAJOR AGENDA' ITEM. :".Recommendation r-f (TABS A,B,C, .D.)l. .. . . "r
..... Background . I .

;:' -. '-_.>~_._;(-.,:.\",::<:._,,-;:::: .'.: 0" - .,' " .' • _ ·,1
.At thJ.s pOJ.nt,· theChaJ.man proceeded to the majorageno;a
item which restated is : .,. " .... I
. '. .,; .,.~·.~;.~.~;;,·,~.;i;".;., ••..'·...·...." •. ;::.h j,.!" C." .

. ' .• Sho1,1ldthe CommitteerecommendtotheF.ederaL••f.
Council for scLence iand Technology that :the.t.

.• Administration sul;>mit Government-wide.patent/.f;/".
. .... . policy,legislation, andH so,whatguidance.,t >, .
.( ' ... should it give the ExecutiVeSubcommittee inli:.: -:

.' ':". '.' formul~~in~s~~h;;~7gislation., ......::;!;;,;.,.,";'
.Shestated that the ques t i.ons to be considered aze:«: sho;uld>.

.,legislation be drafted; what basic f ozm. should the draft"
<policy taker.shouldit· include special provisions forunli-;;'
,versities and nonprofit organizations ; should it include)::.·;.<
. authority for exclusive licensing r, or should this autho~ity 'J."
-:,~ .sought by.·a. separate b~ll; and sh(;lUld. the~raft legisilation

.LncLude provJ.sJ.onsregardJ.ng "ma.rch-d.n z Lqht s ': . and ~'back!ground

ate t . rht.s " . . . ..,j'·,"i.' ".... . ...j.p n .rJ.g. . .','·x .,•. ~ ..••• c.,.•·.. I'" :.

"':,:;'~l. -'s., _~:.-.?,~ .
,.-~.. ';co;:::;)

-------------~~~~~~~~~~~~~~~~===~========4
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In reviewing TAB A, the Chairman noted the judicialattac~ on
the policy of the 1971 Presidential Statement. She advis~d
that in the court cases againstthe~overnment,PUblicC~tizen
I and II ,the Court of Appeals for the District of Columbjia
found that the plaintiffs lacked the standing to. bring sdit:
however, the plaintiffs have petitioned for reconsiderat~on
and these petitions are still pending.' Shefurtheradvi~ed
·that while a decision "on the me.rits" ·was not rendered, aln
unfavorable decision to the Government is' still possible .lin
the public Citizen cases and in other lawsuits involving !the'
same issues. The Chairman also noted that Congressional I·· .
piecemeal legislation is still occurring~ the ERDA.paten~

. policies being the most recent expression of Congress witih
respect to a large R&D effort. She further· noted that ifl
the Executive Branch recommends legislation different from

. Recommendation 1, it would require. a modification of .the 1" . • -.,. . . - ',' r .
.Executive Branchpos~tion and would requireOFPP cpncurr~nce.
. 'In this connection, Dr. Ancker-Johnson stated that'-the i?:clesi-
dential Statement Il!aynot. be.sta;ndingthetestofHme. be!cause
of the continued criticism and erosion. of its base, and tlhere
fOre, differentiegislatiC:)Jl. tha~w~atwasrecommendedbylthe
Commission may be necessary.:...:." .. I.

•. .'. .•.........• .•.. '. """ ..Ii.
In reviewing TABB, the Chairman noted that S1,ilimission of: the
proposed legislation to implement Recommendation 2,beca~se'0£
.its similarity to the ERDA patent licensingprovi,sions, qarries
with it the prospects of Congress legislating the.ERDA Gdvern-

". ment-'-widepatent provisions' foraH Goveinmeritagencies> t She .
advised that' this may not. be tihe topt.Lmum policy, . and the I
Administ:tation may wish to pxopose a viable alternative.• I

.' . ... :.: ..'.... < '>.'. ',' •. -:' ,.- I'

'. The .Chairmann6t:Eld. ·-tha(. TABC! it"equeststh;;,'viewsbf the~xecuti.ve
Subcommitteeconcerning'the questions raised by TABS A a~d

B, and tha.tTABD, ~1r •.. Denny's letter to .the Chairman, prio-' '.'
• vides the view-sof the ExecutivE! Subcommittee concerning !the"i'

matter ofseeking'legislation":~';Sheadvised that the' minrl,tes '
. .attachedt0'l'ABD set forth some of the >considerations of the

.... SubCOIillllittee .Ln reaching its views.. Mr. Denny was asked Ito
:review the deliberati?nsof .theExecutiveSubcommittee i~

,:i:'arrivingat .Lts views~:'At this point 1 . Mr.-Denny focused!..! •.
attention on TAB D and the minutes of .. the ,september 5.ExE\Cutive

': :8ubcommittee meeting. " ··.i).i. :'.' . .••. :.c.l

1·
(~ .
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The Chairman 'operred the meeting for discussion. I
. I

.Mr. Read made a statement on GSA's involvement in the 1b.wsuits,
pu,blic Citizen I and II, starting with GSA's issuance of the
licensing regulations, the judicial attack on the licen$ing.
regulations, the Crampton Memorandum concerning the cont
stitutiona1ity of certain provisions of the procur.ementl '.
regu1ations, and the withdrawal by the Department of. Ju$tice .

. of its support of the memorandum. Mr. Read remarked th;!tt.he·
agreed with .the Chairman that a "cloud" continues to ex:j.st
over the Government-sponsored inventions owned by. con.tr~ctors
and the inventions licensed .. by the Government because of the
legal questions. raised; .. He further stated that he. beli~.ved .
GSA'p issuance of the Federal Procurement Regulations w;!ts an

. expeditious implementation of the 1971 Presidentia1Pat~nt
Policy Statement, but because of the lawsuits, GovernmeJ!1.t .
agencies have not as yet operated effectively under thel
regulations.It wa:shis belief· that. it 'may be better j.
stragetically to live with this cloud and·to gain a~dit~onal
operating experience .under .both of' the regulations, tha*to
go forward with legislation..' ! .".

.,:,;:: .M,::,.':''."J:\.F::.-.-.. --::':.:::-. " ' .'- .' '. "'/","'}>,,:'::'-",. :,1·
Mr. Leonard Ra,·.rlcz . provided additional background by .' no·t;ing
. that . the Commissionbn .. Gov*Trnment Procurement believed I that.
the Alternate Approach wasthe\ubest·policy".the Execu'~ive

. Branch could offer. if the Government was going to move for
ward .withlegislat:i..on, but .becauseofthe highly,techni'!:al
and emotional aspects of.G6vernmentpatent policy. the Com
mission felt that iflegislatlon was introduced p..long~e

...lines of the Commission's AlternateApproach prqp9s e d iJl1. .r-.>, "•..•.

< December 19 72 i>itwould ,j*T0pardize<the ..otner148recom.!n~mda-' \
. <';': tions oLthe Commission;'···.He noted that if. the Adininisttation
v. "sUbmits ·.legislation ..it was' his .belief that t:he propose~

.legislation would probably go ito' the Judiciary cqmrnitte~ ..
.arid that may pose a problem. Dr .. Ancker-Johnson agreedl with
Mr. Rawicz,but added that she believed there isa'stro~g
.:possibilitY that:the House Science and Technology C.ommittee

. may obtain concurrent; jurisdiction with the Judiciary s.}nce
.it appeez-s that· this Committee' is. interested in Governm~nt:

':::];>:~::[:~d)~~~·i~ion~V··~~jught1.···~~it:2~i~·~··~2t~:·.~~1~:~:m..••.•..
how well any proposed legislation may be. received.l)'Ir.(i·

Brown be'LLeved .added supportive data.may bedes~rable

forward, and Mr. Neil Hosenballstatedthaf:it
desirable the legislation sothatitgo~s.to

i ••ti ;" i;",;,;.,·,,,..·t;,i~ii;; . "t;r A

I.

,:
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the Government Operations Committee on the Senate side i~asmuch
as this Committee is getting more knowledgeable and is e~press
ing an interest in theprocurement.a,rea•. He. felt.it migq.t be
wQrthwhile to explore the question with the Committee st4ff. .

. ' . I
1

Qesirability of Seeking Legislation ! .
-e

·Mr. Read MOVED that the Committee vote on the desirabiliiy
of moving forward with comprehensive legislation in. the area
of Government patent policy. Mr. Brown seconded the mot:l.on~

';, ", ":'-'., ,i
"The Chairman briefly reviewed the risks of moving forwarcil

.with legislation. She agreed with Neil Hosenball andHu~h .
witt that there are representatives in theC6ngresswh6 would
support thel\.dministration 's po.sidon in the area of Gov$rn-.
ment patentp6licy. !.

, _ ',. , t
".' ' "c, • " .... ,'.,:' .. " • '.1,,:

Mr. witt commented on.theExecutive Bra.nch.positions reg~rding
the Commission Recommendations' 1; .2 and' 3 . indiCating that.. they
a·re not set in concrete and actually should be revised 0:1::.
modified if'. an appropriate case for doi.nq so' is. made •." Hok ,

. "" '" '" ,', ,,' '" , " ", -,
did, however, advise that .the political.situation certah~ly

wou~d.have tc;> beloo~ed ,:tagai.r;,pr~ortotheti...'!le the~·V
l\.dJlu.n~strat~onsubm~ts'J.ts leg~slat~on ..c.' . • . •... ':} ..

,':",':'c,·,:,.,',:,<::',:':', ",':,.:~,,: ,,:, ' , " ,"":<'?':':",' " :,' " " '1
The vote .takenonMr~ Read's MOTION resulted in all. membokrs .

·vot;i.ng FOR the motion with the exception of the DOJ repr¢!- .
·:sentative who abstained.> '!

'Two,";;:~~~~r:~',i.~.;......i.~¥•. i· ~:,:~::; ..:.:J~.
. >(At .this time »: DLAiicker-:jQhnsoIlasked..i<ir.Denny·t()(ciiscuss

. in greater'. detail the options recommended by theEx~cutive
Subcommittee He stated thatin.drafting.the ERDA~fPS

option, the provisi6nsof Section.l (blof .thePresil;1ential .
: Policy Statement .would .. be.added ..in theERDl\.. patent. pro-

·.(ivisions , or the ERDAwaiver cons iderationscouldbel shifted
Iarouud.to bring abotit.:the desired results created by.the .;c,. Section 1 (b) provision.' It. was noted that under·th~s ."

'~o;;option ,;hearings would not be required at; .the time of
i,waiver, but that a "beefed-up" march-irirightsprovision

3 or 4.years down the road probably. should.be'incluaed.
'.This ,?ptionof c;:ours:,. would alsO~~c:ludeprovision~l~or

grant~ngexcJ,.us~veLf.cense s , '.".' .. "c" ':... ' .. ; 'i,e 'f':'"
".' " • , ", .," ':':.:,',".-.:: .:, '__,__':: • e. " .~

(;A·,S,;: .. "k .
r:

'<r;:~;,;-:'"

(
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Because of the great number of contract actions conFaining
a patent rights clause let by DOD, }rr. Dale Babioneladvised

!that a case-by-case approach for. waiver would not br . .
acc.eptable to DOD. Dr. Ancker-Johnson,concurred noit~ng .
that any policy requiring an uncalled for administr~tive
burden would beunacceptable~" ! .

Committee on Government Patent
Minutes of Meeting - September
~7-
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ABS.TAINED!

(b) . Alternate Approach . i .
!

Mr." William Quesenberry was asked to describe the A1Lternate .
Approach.' He noted the six desirable. attributes Ofjany .
.Gcivernment patent policy' set forth· in the l:ninutesofthe
September 5, 1975 meeting of the Executive Subcommittee,

. putting strong emphasis on ':utilization".· and "admin!istra
tive' ease~l. In a review of the desirable attributes, the
Chairman lumped "utiliza.tion" and "competition"togbther,
stating that the product has to be on the·market..be~ore
any "competition" can be achieved. She alsonOt'edlthat
to achieve "administrative ease"and. tox;educethe .I'·costs~'
certainly,would bedesirable ..·; . . '·:1
. ,," :,:,?",":,:"':)"::".>:{)".::':":":,<':":':: ..': " " ',~: ',"}':'~ ,,' 1-.,.;

(c): General discussion 'cif ·.the . two options.. .,> J.
~:; ,::'."':">,,. ", "_ ';':;',' : ". ' ',,', <'"'''''''''' ',':::.~';',:'.:,::c,',::',' ,_ ' :'-:·:').~·.-~L'·;: ,f"

Mr. charles Goodwin noted that therealdiffe:tence .petween
the two options is really in tlie area of. admini'ster~ng the'
provisions of sectionl(a).· Mr. Barnett· Anceleitz ~poke'
of mission-oriented R&D; .' Hr . Latker believed· disposition
of rightS should not have anything to do with missi!m.Mr.

{Latker noted. that the exper,ienqe gained by. a .changeiin the .
. HEW .policy from title taking to practically. a license

.' , " ", ." , ' " ". ..' ..... " ,I'.· .
poLf.cy hi;ls~ncreasedHEW's capab~lJ.tyfor ,tr.aul3ferrllng

...• . te~~nolo:y·{/)l."t;....<;< !.iTj"j' .'. ii·T,;.'il.·.
",i,; (';.Mr., r..atkerMOVEDJhat ':the. Executive;Subcommit teebef

..' 'directed to draft legislation. along.the lines of th~
:'.': Alternate ApproaC:hwith. the right to modify the . proposal
·;asappropriate.:Mr. Babione seconded the motion. trhe

, ". ", ,t

>.•.vote on the motion,'. which' did not carry, .was asfolllows:, ':"",' -' "'.. ' , ", ' --'--, ", '-' , .', . r
[

,

: ~
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[It should be. noted that the vote on Mr. Latker's m~tion
was not against the Alternate Approach, but was ag.inst
drafting legislation to implement this one opt~on,!and

not the ERDA-PPS option as well.] I. . '.' I

(d) Draft of both options • !. . .. .. . I .
• • 0' . • .\

Mr. Read MOVED that the Execut~ve Subcomm~tteebecJjlarged

~ith drafting legislation on both options discussed~ Mr.
Hosenball seconded the motion which carried unanimo~sly.

UNIVERSITY PATENT POLICY REPORT (TAB G)

. ',,',

:"..,;:": "_~'-:_:<':-_>'-;~::':'<_:.:" __ .. 'd.':,:':"_'.'::','--.,.,·,: ..:, , . :,:,:__ ";. ,-..~ _ : . ,:" "1
Mr. Latker advised that the .basLc concept of t.he •Univers·~ty Patent
Policy. Report parallels the' concept of the Alternate' Approach:'

. already discussed, but advised .that -the policy is limite\l ~6
universities arid nonprofit organizations having a patent!manage:
mentcapability. He further advised that the un1versitYlpolicy
of the report is consistent with the 1971 'Presidential phtent ' .

. Policy Statement,' referring to footnotes. 5 and 6 on page;3.of
the report. ,...,. .: :,. .j

' ..Mr. Raw~cz MOVED to' aPflrovethe unive~sitypatent~~lic/Report
. as subm~tted. I·iT. ·Boc enek seconded·the motion which, w;i.th ....
". the exception of the DOT and DOJ representatives who abstained,.':

carried unanimously. . . ',.: '.' ,.',' .'. ". . ....:.. ...' \."

Following the ~ppro~al ofthe'report,it~as.agreed that! the
concept,s of the University Patent Policy. Report would bel •

: ,.::~o::::a:::e:nt:::':::::m:::::t:

i::

·th~ ~~por~·:C~~ld·:bl··.·',' .

..accomplished by' publishing regulations in either the Fed~ral .....
:.. ProcuretnentRegulation(FPR)or..the Federal Management C;i.rcular

(FMC) or both.. d': .. ....:.:.<;. ">1.::
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Mr. Read then MOVED that the Executive Subcommittee be i~structed
to implement the University Patent Policy Report by dra~ting

appropriate regulatory lan~uage for promul~ation in theWPR and
ASPR, and if appropriate, ~n a parallel FMC. Mr. Rawiczl
seconded the motion which, with the exception' of DOJ, USPA
DOS and DOT representatives \"ho abstained,' carried unaniJ,nously.

. . .' . . ····1
The Chairman advised that the approved report would be.spb-
mitted to the Federal Council for its approval..,< ,1.

-:.,1:",
·-RECOMMENDATION .I-2 . (TAB B) ..{.,

. __ H":~·'':._'', :;,/?";,':c', .. -::-;.'-:'-', " ,_.~:::;,.,: <-/::-~"":<,:':'- , , . '_ '·-l-:::-. "
It was agreed that the ~eport on the implementation of Recom

····mendation I-2and the .draft licensing legislation would tnove
forward with the draft legislative options. . :c.' J

.. .' .." ."f{i>i..' ..•.•." I

··RECOM.JI1ENDATION I-3 -. (TABH)·1 .'
.,' '.' .
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for licensing by the Government agencies. He stated that this
activity of NTIS is considered its passive program. Mr.!Knox
noted that under the authority of the Secretary of Commetce
provided by,E. 0.' 9865, :NTIS has taken steps to obtain f~reign
protection on select inventions and to license such fore~gn

rights. He advised that HEW, DOl and Navy have agreements
with NTIS in this endeavor and are utilizing its foreign! '
filing and licensing services. ,In furtherance ofNTIS'sl

, active program, ,11r. Knox noted that NTIS will' soon conduct, ," , . .' . . . . '. I
a number ,of seminars and symposiums. The next conferencr '

',will be the" Biomedical Conference scheduled for November! 6
and 7, 1975 at HEW. Mr. Knox also advised of the NTIS Awards

'program for Federal Employee inventors which was recently
,approved by the civil service Commission. [In this connectd.on ,
see ,the enclosure to the September' 5 ,1975minutes of th~ "
ExecutivesubcommHtee attached to Mr. Denny' sletter da,1::ed
September 9,>1975 "TAB D •.] " ' ' " " I,"

"c' _ .', ~ 1,
" <;,. :','".':,,-: :':':':':-;;C:::,'-',::.:,<i·c• .,',;'. -. - :",':.' . . • . ': -''': 'J

,Dr. Ancker-Johnson'commented on the remarkable success ,of the
NTIS prcigramintheshori: time it has been in existencer!

.' -., .~. - .

;.:,':"~,·,l:·':-
~.:'-.,<: .s

iBACKGROUNDPATENT, RIGHTS REPORT (TAB 1)'<'",\
. . .:":..0::.:_',, ". .."."-':':::,'",::,:,,::,:,.\:;.:,;~,::::,::,)::-:_ -:-" .-"'.':". .c" .-::':". . _. '.'"f

, Dr. Ancker-Johnson 'askedr,1r. Denny to describe the basLc]
contents of the,Background Patent Rights Report, Mr. Defmy,
noted that Government~wide agreement on background patent '

, policy was, probably unresolvable. ',' He advised that the' r~port
, 'however does identify areas where , there was agreementampng

the agencies; Forinstance,'there was agreement that bapk
ground patenti=ight~,shouldbeacqui::edin some situatiop,s
and preferably ,onaca~e-by-casebas~s. Mr. Dennyconcl}lde~

", " ,:, ,", his .r'emaxks by 'calling attention to 'the, recommendations bf,"',""-' ..':?-:~ ..~. ,,'.. (- ":";"-'" : .:..:', " : ,<.: '. '". . "', -.c,..,,":"'" ..<:.-:.:', .. " , '., ,.,..... . .'-;'.''': ' , , '.:,:'" .. :'c,..;""" ·· '," -". ,--", :."-..,':,.: , ..' :.., .'. ,:__,: , '- :. ' ',:,'" ',j,. . '.". ,.'
" ," ..' '.' ··thereport,starting<onrpage4.';'Inthi13regard; .it was . not.ad

that EPA, DOT andDQI boiler plate theubackground<paten~
,rightsUto"he' .,acquired 'under. ,their contracts. ,,,,," to, ,I,

,,::,:, -., :~':_,:",,:u" __:':':'-';':":"_'_'::':·>:':::":~·:'; ";>/,,:,,":,',,, "".__:.<::<":,';<:':: .: :"','." :""::, ..",, .:: '. ,', .: '/,,: ,.' '-1', '.
(The Cha,irmanexpressed her thanks for the efforts of theiSub
committee}ndrafting the repor~., . She added that, if thei,.,
Committee approves .this report,it. really will beadopti~g.r:

iaflexihleapproachtothe acCIuisition ofbackgroulld p;:ttl=nt

<ri~~~s•. \.2;, .. ,i><i,(;i',d.> . .-. ,',< i:/,) I .. '.' ..,.:
Mr. '.Bochenek HOVED that the 'report on hackground patentj:ights
be approved as submitted. Hr. Henderson seconded ,the motion

:'which carried unanimously";:,,
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Mr. Hosenball recommended that the Committee undertake
include appropriate material in the FPR based on the
of the subcommittee. It was generally agreed that this l<vClll1rJ

be done. Messrs . Neumann and Read were asked to take
..steps were necessary to see that the report was implemented as
appropriate. ........•...

The Chairman noted that«~lithe agenda items had been acceu
so that another. full. Committee meeting would probably
necessary until.the Executive Subcommittee finished draftilna
the legislative options. She thanked the members and
and adjourned the meeting at 2.:25. p.m.

Minutes approved by
Dr. Ancker-Johnson, cnaa.rman

.on October 25,.1975.
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