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- Rinety-ninth ongress of the Einited States of America

Begun and held at the City of Washington on My, the twenty-first day of January,
‘ one thousand nine hundred and eighty-six

) '
= Be QAn Act
- 4 ‘To amend the Stevenson-Wydler Tochnology Innovation Act of 1980 to promote
] technology transfer by authorizing Government-operated laborstories to enter into
o m ! cooperative research agreements and by establishing a Federal Laborutory Consor-
— tium for Technology Transfer within the National Buresu of Standards, and for
. G . ‘ ' . -
N Be it enocted by the Senate and House of Representatives of the
- S— United States of America in Congress assembled, '

SECTION 1. SHORT TITLE.

_ 19’5‘(151,1:5 Act may be cited as the “Federal Technology Transfer Act of

8EC. 2. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS.

The Stevenson-Wydler Technology Innovation Act of 1980 is
amended by redesignating sections 12 through 15 as sections 16
through 19, and by inserting immediately after section 11 the .
following: - :

. *SEC. 1. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS.

_*Ya) GENERAL AuTHORrtY.—Each Federal a.gency may permit the

r of any of its Government-operated Federal laboratories~
“(1} to enter into cooperative research and development
egreements on behalf of such ﬁency (subject to subsection (c) of
this section) with other Federal agencies; units of State or local
government; industrial organizations (includingsg::forations.
partnershipe, and limited partnerships, and industrial develo
. ment organizations); public and private foundations; nonprofit
- organizations (including uriiversities); or other persons (includ-
ing licensees of inventions owned by the Federal agency); and
2) to negotiate licensing mgreements under section 207 of
- title 85, United States e, or under other authorities for
Government-owned inventions made at the laboratory and
other inventions of Federal employees that may be voluntarily
igned to the Government. ' ]
()] 120 AurtEORITY.—Under agreements entered into
" pursuant to subsection (aX1), a Government-operated Federal lab-
oratory may (subject to subsection (c) of this section)— .
“(1) accept, retain, and use f_mds,dpempnel, services, and
[property from collaborating parties and provide personnel, serv-
ices, and property to collaborating parties; oL
~ *(2) grant or agree to grant In advance, to a collaborating
party, patent licenses or assignments, or options thereto, in
any invention made in whole or in part by a Federal em-
ployee. ‘under the agreement, retaining a nonexclusive,
nontransferrable, irrevocable, paid-up license to practice the
o .invention or have the invention practiced 1t the world
_ _E‘yoronhehalfofthecovernmen_tnndmchothernghh-tha
. Federal laboratory deems appropriate; and :
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“(3) waive, subject to reservation by the Government of a
. nonexclusive, irrevocable, paid-up license to practice the inven-
tion or have the invention practiced throughout the world by or
on behalf of the Government, in advance, in whole or in part,
any right of ownership which the Federal Government may
heve to any subject invention made under the agreement by a
collaborating party or employee of a collaborating party; and
“(4) to the extent consistent with any applicable agency
requirements and standards of conduct, permit employees or
former employees of the laboratory to participate in efforts to
commercialize inventions they made while in the service of the
United States. ‘
“c) CONTRACT CONSIDERATIONS.—(1) A Federal agency may issue
regulations on suitable procedures for implementing the provisions
of this section; however, implementation of this section shall not be

delaved until issuance of such regulations. E
“(2) The agency in permitting a Federal laboratory to enter into

~ agreements under this section shall be guided by the purposes of

this Act.
“(3XA) Any agency using the authority given it under subsection

(a) shall review employee standards of conduct for resolving poten-

tial conflicts of interest to make sure they adequately establish

-guidelines for situations likely to arise through the use of this

suthority, "including but not limited to cases where present or
former employees or their partners negotiate licenses or assign-
ments of titles to inventions or negotiate cooperative research and
development agreements with Federal agencies (including the
agency with which the employee involved is or was formerly
employed). : ,
“(ByIf, in implementing subparagraph (A), an agency is unable to
resolve poteéntial conflicts of interest within its current statutory
framework, it shall propose necessary statutory changes to be for-
warded to its authorizing committees in Congress. '
*“{4) The laboratory director in deciding what cooperative research
and development agreements to enter into shall— :
_“(A) give special consideration to small business firms, and
consortia involving small business firms; and '
*(B) give ﬁreference to business units located in the United
- States which agree that products embodying inventions made
under the cooperative research and development agreement or
produced through the use of such inventions will be manufac-
tured substantially in the United States and, in the case of any
industrial organization or other person subject to the control of
_a foreign company or government, as appropriate, take into
- consideration whether or not such foreign iovemment permits
United States agencies, organizations, or other persons to enter
into cooperative research and development agreements and -
licensing agreements. . . ' _
“(5XA) If the head of the agency or his designee desires an
opportunity to disapprove or require the modification of any such
agreement, the agreement shall provide a 30-day period within
which such action must be taken beginning on the date the agree-
ment is esresented to him or her by the head of the laboratory
concerned. _ -
“(B) In any case in which the head of an agency or his designee
disapproves or requires the modification of an agreement presented
under this section, the head of the agency or such designee shall
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‘transmit a written explanation of such disapproval or modification
to the head of the laboratory concerned. - _
“(6) Each agency shall maintain a record of all agreements en-

_tered into under this section.

“{d) DErINITION.—AS used in this section— - _
Y1) the term ‘cooperative research and development gree-
ment’ means any agreement between one or more Feder
laboratories and one or more non-Federal parties under which
the Government, through its laboratories, provides personnel,
services, facilities, equipment, or other resources with or with-
out reimbursement (but not funds to non-Federal parties) and
the non-Federal parties Erovide- funds, personnel, services,
‘facilities, equipment, or other resources toward the conduct of
specified research or development efforts which are consistent
with the missions of the laboratory; except that such term does
not include a procurement contract or cooperative agreement as
those terms are used in sections 6303, 6304, and 6305 of title 31,
United States Code; and ' ‘ :

*(2) the term ‘laboratory’ means a facility or group of facili-
‘ties owned, leased, or otherwise used by a Federal agency, a
substantial purpose of which is the performance of research,
development, or engineering by employees of the Federal
Government. :

“(e) DETERMINATION OF LABORATORY Missions.—For purposes of
this section, an agency shall make separate determinations of the
mission or missions of each of its laboratories.

. “(f) RELATIONSHIP TO OTHER LAws.—Nothing in this section is
intended to limit or diminish existing authorities of any agency.”.

SEC. 3. ESTABLISHMENT OF FEDERAL LABORATORY CONSORTIUM FOR
TECHNOLOGY TRANSFER :

_ Section 11 of the Stevenson-Wydler Technology Innovation Act of
1980 (15 U.8.C. 3710) is amended— -
{1) by redesignating subeection (e} as subsection (f); and
(2) by inserting after subsection (d) the following: .
‘“(e) ESTABLISHMENT Or FEDERAL LABORATORY CONSORTIUM FOR
TecuNoLoGY TraNsFER.—(1) There is herel’arvr:‘?blished the Federal
Laboratory Consortium for Technology 1sfer (hereinafter re-
ferred to as the ‘Consortium’) which, in cooperation with Federal
Laboratories and the private sector, shall— ; )
“(A) devem ith the consent of the Federal laboratory
concerned) inister techniques, training courses, and mate-
rials concerning technology transfer to increase the awareness
of Federal lahoratory employees regarding the commercial
. potential of laboratory technology and innovations;

- “{B) furnish advice and assistance requested by Federal agen-
cies and laboratories for use in their technology transfer pro-
grams (including the planning of seminars for small business
and other industry); . ,

“(C) provide a clearinghouse for requests, received at the
laboratory level, for technical assistance from States and units
of local governments, businesees, industrial development
organizations, not-for-profit organizations including univer-

_ gities, Federal agencies and ratories, and other persons,

" (i) to the extent that such requests can be responded to
with published information available to the National Tech-
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nical Information Service, refer such requests t.o that Serv-
-ice, and

(i) otherwise refer these requests to the appropnate
Federal laboratories and agencies;

“D) facilitate communication and coordination between
Offices of Research and Technology Applications of Federal

- laboratories;

“(E) utilize (with the consent of the agency involved) the
expertise and services of the National Science Foundation, the -
Department of Commerce, the National Aeronautics and Space
Administration, and other Federal agencies, as necessary; ‘

“(F) with the consent of any Federal laboratory, facilitate the

. use by such laboratory of appropriate technology transfer

mechanisms such as personnel excga.nges and computer-based
Bystems;
. “G) with the consent of any Federa] leboratory, assist such
laboratory to establish programs using technical volunteers to
rg::de technical assistance to communities related to such
ratory;
~_‘"(H) facilitate communication and cooperation between Of-
fices of Research and Technology Applications of Federal lab-
oratories and regional, State, and local technology transfer

' rganmtlons,

‘) when requested, assist coll or universities, businesses,
nonprofit organizations, State or local governments, or regional
organizations to establish programs to stimulate research and
to encourage technology transfer in such areas as technol
program development, curriculum design, long-term researc
planning, J)emonnel ‘needs projections, and productivity assess-
ments; an

“(J) seek advice in each Federal Iaboratory mnsortlum region
from representatives of State and local governments, large and
emall business, universities, and other appropriate persons on
the effectiveness of the program (and any such adee shall be

. provided at no expense to the Government).

_ “( The membership of the Consortium shall conmst of the Fed-
eral laborawnes described in clause (1) of subsection (b} and such
other laboratories as may choose to join the Consortium. The rep-
resentatives to the Consortium shall include a senior staff member
of each Federal laboratory which is a member of the Consortium
and a representative appointed from each Federal agency with one
or more member laboratories.

“(8) The representatives to the Consortium shall elect a Chm.rma.n_
of the Consortium.

*(4) : The Director of the National Bureau of Standards shall
provide the Consortium, on a reimbursable basis, with administra-
tive services, such as office space, &rsormel and support services of
the Bureau, as requested by the rtium and approved by such

) Ench Federal laboratory or agency shall transfer technol

to users or representatives of users, and shall not tran;?g '
ogsr directly to the Consomum Each Federal laboratory

S Pocics of the Federa agenty = ﬁ'm"”"'ll.‘&‘h"
practxcesan cies of the eral agency whic or.
otherwise usea‘:xch Federal 1aboratory
“(6) Not later than one year after the date of the enactment of this
subsection, and every year thereafier, the Chairman of the Consor-
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tium shall submit a report to the President, to the appropriste
authorization and apﬁropriatiﬁn committees of both Houses of the

Co , and to each agency with respect to which a transfer of
funding is made (for the fiscal year or years involved) under -
graph (7), concerning the activities of the Consortium: and the

.“expenditures made by it under this subsection during the year for

which the report is made. . .

“(TXA) Subject to subparagraph (B), an amount equal to 0.005
percent of that portion of the research and development budget of
each Federal agency that is to be utilized by the laboratories of such
agency for a fiscal year referred to in _sul;faragraph (BXii) shall be
transf{erned by such agency to the National Bureau of Standards at
the beginning of the fiscal year involved. Amounts so transferred
shall be provided by the Bureau to the Consortium for the purpose
of carrying out activities of the Consortium under this subsection.

‘“(B) A transfer shall be made by any Federal agency under
subparagragh (A), for any fiscal year, only 1f— : .

‘(i) the amount 8o transferred by that agency (as determined

_ under such subparagraph) would exceed $10,000; and

*(ii) such transfer is made with respect to the fiscal year 1987,
1988, 1989, 1990, or 1991. , g : .
“(C) The heads of Federal agencies and their designees, and the

- directors of Federal laboratories, may provide such additional sup-
- port for operations of the Consortium as they deem appropriate.

“{8XA) The Consortium shall use 5 percent of the funds provided
in paragraph (7XA) to establish-demonstration projects in. tech-
nology trensfer. To carry out such projects, the Consortium may
arrange for grants or awards to, Or enter into agreements with,
nonprofit State, local, or private organizations or entities whosee
grimag purposes are to facilitate cooperative research between the

ederal laboratories and organizations not associated with the Fed-
eral laboratories, to transfer technology from the Federal labora-
tories, and to advance State and local economic activity.

‘“(B) The demonstration projects established under sub ph
(A) shall serve as model programs. Such projects shall be designed to
develop programs and mechanisms for technoltgy transfer from the

fa.boratories which may be utilized by the States and which
will hIe:n}hmme Federal, State, and local programs for the transfer of
technoiogy. o

“C) Application for such grants, awards, or sgreements shall be

" in such form and contain such information as the Consortium or its

denigxee shall specify. . _ : .
*“(D) Any person who receives or utilizes any proceeds of a grant or
award made, or agreement entered into, under this ph shall

keep such records as the Consortium or its designee determine
are necessary and appropriate to facilitate effective audit and

. evaluation, including records which fully disclose the amount and

disposition of such proceeds and the total cost of the project in

‘connection with which such proceeds were used.”.

SEC. 4. UTILIZATION OF FEDERAL TECHNOLOGY.

(a) ResronsTRILITY POR TRCHNOLOGY TRANSPFER —Section 11(a) of
the Stevenson-Wydler Technology Innovation Act of 1980 (15 U.S.C.
871a)) is amended-— ' - '

' (1) by inserting “(1)"” after ‘Poricy.—"; and :

-(2) by adding at the end thereof the following »pew

novracrenhe:
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(2) Technology transfer, consistent with mission responsibil-
ities, is a responsibility of each laboratory science and engineering
professional. : '

“(3) Each laboratory director shall ensure that efforts to transfer
technology are considered positively in laboratory job descriptions,
employee promotion policies, and evaluation of the job performance
of scientists and engineers in the laboratory.”. i

(b) RESEARCH AND TECHNOLOGY APPLICATIONS OFFicEs.—(1) Section
11(b) of such Act (15 U.S.C. 3710(b)} is amended— ' .

~ (A) by striking out “a total annual budget exceeding

- $20,000, shall provide at least one professional individual

full-time” and inserting in lieu thereof “200 or more full-time
equivalent scientific, engineering, and related technical posi-
tions shal] provide one or more full-time equivalent positions”;

B) b{ inserting i.mmediabely before the next to last sentence
the following new sentence: ‘Furthermore, individuals filling

. positions in an Office of Research and Technology Applications

shall be included in the overall laboratory/agenc{dmanagement_
development program so as to ensure that hig

transfer process.

., (C) by striking out “‘requirements get forth in (1) and/or (2) of
“this su ion" in the next to last sentence and inserting in
lieu thereof ‘‘requirement set forth in clause (2) of the p '
gentence’’; and : .

(D) by striking out “either requirement (1) or (2)” in the last
~ pentence and inserting in lieu thereof “such requirement’.
(2) Section 11(c) of such Act (15 US.C. 3710(c)) is amended—

(A) by striking out paragrazh (1) and inserting in lizu thereof -

the following: .

“(1) to prepare application assessments for selected research
and development projects in which that laboratory is engaged
and which in the opinion of the laboratory may have potential
commercial applications;’"; :

(B) by striking out “the Center for the Utilization of Federal
Technoelogy” in ph (8) and inserting in lieu thereof “the
National Technieal ormation Service, the Federal Labora-
tory Consortium for Technology Transfer,”, and by striking out

) by striking out in response to requests from State and
' ing out “in nse uests from te an
Jocal government officials.” 1n pnngrm: (4) and inserting in
- liey thereof “to State and local government officials; and’’; and
®) by m.oenlslmg immediately after paragraph (4) the following
new ph: y '
. "(5) to participate, where feasible, in regionsl, State, and local
foch gnologf e et of ettt o oo Py
e or region, State, or isdic-
tion in which the Federal laboratory is located.” '
(¢} DiseEsINATION OF TECHNICAL INFORMATION.~Section 11(d) of
‘mach Act (15 U.S.C. 3710(d)) is amended— ‘

(1) by striking out “(d)" and all that follows down through
“ghall—" and inserting in lieu thereof the following:

(d) DissmmyNATION OF CAL INPORMATION — National
Technical Information Service shall—";
{(2) by striking out paragx:aph (2x

(3) by striking out “existing’’ in paragraph (3), and redesignat-

ing such paragraph as paragraph (2);

) y competent -
technical managers are full participants in the technology
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Wh lf stnkmg out paragraph (4) and mnertmg in heu t.bemf
the fo
“(8) receive requests for technical assistance from State and
- local governments, respond to such requests with published
- information available to the Service, and refer such requests to
the Federal Laboratory Consortium for Technology Transfer to
.the extent that such requests require a response mvolvmg more
than the published information available to the Service;"”;
(5) by redesignating paragraphs (5} and (6) as paragraphs (4)
and (5), respectively; and
(6) by striking out “{cX4)” in paragraph (4) as so redesxgnated
and inserting in lieu thereof “‘(cX3)". -
@ AcENcy RerorTING.—Section 11(f) of such Act (15 US.C.
8710(e)) (a8 redesignated by section 3(1) of this Act) is amended—
{1) by stnkmg out “prepare biennially a report summarizing
the activities' in the first sentence and inserting in heu thereof
. “report annually to the Congress, as part of the agency’s annual
budget submission, on the activities'’; and
(2) by striking out the second nenhence

SEC. 5. FUNCTIONS OF THE SECR.I;:!'ARY OF COMMERCE.

Section 11 of the Stevenson-Wydler Technology Innovation Act of
/1980 (a8 amended by the preceding provisions of this Act) is further
amended by adding at the end thereof the following new subseection:

*(g) FuNcTions or THE Secarrany.—(1) The Secretary, in consulta-
‘tion with other Federal agencies, may—

‘A) make available to interested agencies the expertne of the
_Department of Commerzs regarding the commercial potential of
inventions and methods and options for commercialization
‘which are available to the Federa! laboratories, including re-
search and development limited partnerships;

“(B) develop and disseminate to a 'Ppropnate agency and lab-
oratory personne! model provisions for use on a voluntary basis
in cooperative research and development arrangements; and

*“C) furnish advice and assistance, upon request, to Federal
agencies concerning their cooperative research and develop-
‘'ment programs and projects.

“(2) Two years after date of the enactment of this subsection-
and every two years thereaftsr, the Secretary shall submit & sum-
marynpontotheprmdentmdthecmmmthembythe
agencies and the Secretary of the authorities specified in this Act.
_ %FM*WMWmmmponupum

Not lster than one year after the date of the enactment of the
Paders) Tmnd'erAddlSSG,theSeath.rylhaﬂmhmxt
to the President and the Congress a report

Preside regarding—
‘(A) any Wmadhertypemofbumnwhxch
hndtorutn ct or lamit the transfer of federally funded com-
puter software to the private sector and to State and local
memmenu,mdmnuuofmh&-hmdloulmmmu.

: “(B) :.h.;guﬁbﬂzty and cost of mpd&ng‘unnd m%
curren
W inventory fadenny
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SEC. 8. REWARDS FOR SCIENTIFIC, ENGINEERING, AND TECHNICAL
" PERSONNEL OR FEDERAL AGENCIES. :

" The Stevenson-Wydler Technology Innovation Act of 1980 (as
amended by the preceding grov-iaions of this Act) is further amended
by inserting after section 12 the following new section:

" .“BEC. 13. REWARDS FOR SCIENTIFIC, ENGINEERING, AND TECHNICAL
: PERSONNEL OF FEDERAL AGENCIES.

*“The head of each Federal agency that is making expenditures at

a rate of more than $50,000,000 per fiscal year for research and

development in its Government-operated laboratories shall use the

"appropriate statutory authority to develop and implement a cash
awards program to reward its scientific, engineering, and technical
personnel for— - ‘

' ‘1) inventions, innovations, or other outstanding scientific or
technological contributions of velue to the United States due to
commercia}l application or due to contributions to missions of
the Federsl agency or the Federal government, or

“(2) exemplary activities that promote the domestic transfer
of science and technology development within the Federai
Government and result in utilization of such science and tech-
nology by American industry or business, universities, State or
local governments, or other non-Federa) parties.”. :

8EC. 7. DISTRIBUTION OF ROYALTIES RECEIVED BY FEDERAL AGENCIES.

. The Stevenson-Wydler Technology Innovation Act of 1980 (as
amended by the preceding provisions of this Act) is further amended
by inserting after section 13 the following new section:

_ “SEC. 14. DISTRIBUTION OF ROYALYTIES RECEIVED BY FEDERAL
AGENCIES. S

*(a} In GxnzmAL —(1) Except as provided in f pha (2) and (4),
any royalties or other income received by a Federal agency from the
- licensing or assignment of inventions under agreements entered

into under section 12, and inventions of Government-operated Fed-

eral laboratories licensed under section 207 of title 35, United States

Code, or under any other provision of law, shall be retained by the

agency whoee laboratory produced the invention and shall be dis-
of as follows: - ‘ .

“{AXi) The head of the agency or his designee shall pay at least 15
.percent of the royalties or other income the agency receives on .
~ account of any invention to the inventor {or co-inventors) if the

inventor (or each such co-inventor) was an employee of the agency at-
the time the invention was made. This clause shall take effect on the
date of the enactment of this section unless the agency publishes a
potice in the Federal Register within 90 daﬁfsuch date indicating
_Ee!ecﬁ;mtoﬁlenl‘ioﬁceof?mpmed emaking pursuant to
~ . *(ii) An agency may promulgate, in accordance with section 553 of
. title 5, United States e, regulations providing for an alternative
for sharing royalties with inventors who were employed by
. the agency at the time the invention was made and whose names
- appear on licensed inventions. Such regulations must—
0 ¢ & fired minimum payment to each sich inven-
tor, each year that the agency receives royaities from that -
inventor's mrwention; . _
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“(TI) provide a &ementage royalty share to each such inventor, -
each year that
. tor's invention in excess of a threshold amount; BT
B 101 fro de that total payments to all such inventors shall
oyeaple

e agency receives royalties from that inven- .~

percent of total agency royalties in any given fiscal -

“dV) provide appropriate incentives from royalties for those = . .
laboratory empioyees who contribute substantially to the techs ==~

nical develo?ment of a licensed invention between the time of =
the filing o

invention.

the patent application and the licensing of the - . L

*“(iii) An agency that has published its intention to promulgatg L
regulations under clause (ii) may elect not to aﬁy inventors under . . -
) T

clause (i) until the expiration of two years the date of the

enactment of this Act or until the date of the promulgation of such -

‘regulations, whichever is earlier. If an agency makes such an elec-
tion and after two years the regulations have not been l];romulgawd. L
the agency shall make payments (in accordance with ciause (i)) of at .

least 15 percent of the royalties involved, retroactive to the date of

the enactment of this Act. If promulgation of the regulations occurs ™ -
within two years after the date of the enactment of this Aet,
payments shall be made in accordance with such tions, retro-'

active to the date of the enactment of this Act. agency shall -

retain its royalties until the inventor’s portion is paid under either

ciause (i) or (ii). Such royaities shall not be transferred to the P

agency’s Government-operated laboratories under subpara.ira h (B)
- and shall not revert to the Treasury pursuant to ﬂag'rap ( '
result of ang delay caused by n.llemaﬂmg' under thi s;.::ﬁaragraph. 3
“(B) The balance of the rc&a.lties or other income s be trans-
ferred by the agency to its

Jasa - |

vernment-operated laboratories, with. RN

the majority share of the royaities or otlier income from any inven- '

tion going to the laboratory where the invention occurred; and the

funds so transferred to any such laboratory may be used or obligated e
by that laboratory during the fiscal year in which they a.remce:ved S

or during the succeeding fiscal year— S
' “(lg) for payment of expenses incidental to the administration

and licensing of inventions by that laboratory or by the agency -~ - -
with respect to inventions which occurred at that laboratory, . = .= =
including the fees or other costs for the services of other agen-~ =~

cies, persons, or organizations for invention management and
“(ii) to reward scientific, engineering, and technical employ-
ees of that laboratory; o -

“(iil) to foriher scientific exchange among the Government- .~

tad laboratories of the agency,; or

“(iv) for education and training of employees consistent with -
the research and development mission and objectives of the . .. -
agency, and for other activities that increase the licensing ~ = -
potential for transfer of the technology of the Government- -

‘operated laboratories of the agency. _ S
Anyofluchﬁmdsnotnounedo?zbligntadbytheendoftheﬁnd'

_ yenrmcceedingtbeﬁsulyw‘inwhxchtheymrweivad:.m?@_;. L

paid into the Treasury of the United States. :

Q) If, aﬂe:erymenu to inventors under pnragragh (1), the - _' . ': .

royalties recei
the budget of the .
for that year, 75 percent of such excess shall be paid to the °

bé an agency in any fiscalyear exceed

entopu-udhhomdt;m;g e
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of the United States and the remaining 25 percent may be used or
obligated for the purposes described in ciauses (i} through (iv) of
paragraph (1XB) during that fiscal year or the succeeding fiscal year.
Any funds not so used or obligated shall be paid into the Treasury of
the United States. -~ )

“(3) Any payment made to an employee under this section shall be
in addition to the regular pay of the employee and to any other
awards made to the employee, and shall not affect the entitlement
of the employee to any regular pay, annuity, or award to which he is
otherwise entitled or for which he is otherwise eligible or limit the
amount thereof. Any payment made to an inventor as such shall
continue after the inventor leaves the laboratory or agency. Pay-
~ ments made under this section shall not exceed $100,000 per year to
any one person, unless the President approves a larger award (with
the excess over $100,000 being treated as a Presidential award under
section 4504 of title 5, United States Code).

‘“4) A Federal agency receiving royalties or other income as a
result of invention management services performed for another
Federal agency or laboratory under section 207 of title 35, United
States Code, shall retain such royalties or income to the extent
required to offset the payment of royalties to inventors under clause
(i) of paragraph (1XA), coste and expenses incurred under clause {i) of

ph (1XB}, and the cost of foreign patenting and maintenance

or such invention performed at the request of the other agency or

laboratory. All royalties and other income remaining after payment

of the royalties, costs, and expenses described in the preceding

sentence shall be tranaferred to the agency for which the services

were performed, for distribution in accordance with clauses (i)
through (iv) of paragraph (1XB). '

*“(b) CERTAIN AssiGNMENTS.—If the jnvention involved was one
assigned to the Federal agency— -~ :

*(1) by a contractor, grantee, or participant in a cooperative
sgreement with the ngenx. or : o )
“(2) by an employee of the agency who was not working in the .
laboratory at the time the inventon was made,
the a‘fe;? unit that was involved in such assignment shall be
considered to be a laboratory for purposes of this section. ]

“(c) Rerorts.—(1) In making their annual budget submissions
Federal agencies ahall submit, to the appropriate authorization and
appropriation committees of both Houses of the Congrees, sum-
maries of the amount of royalties or other income received and
expenditures made (including inventor awards) under this section.

‘(2) The Comptroller General, five years after the date of the

: w;a‘;tfy-lhnnng. E e et e T eion and
various \ programs er an
report to the appropriate committees of the House of Representa-
- tives and the Senate, in a timely manner, his findings, conclusions,
and recommendations for improvements in such programa.”.
SEC. 8. EMPLOYEE ACTIVITIES. ‘ o
" The Stevenson-Wydler Technology Innovation Act of 1980 (as

smended by the preceding isions of this Act) is further amended
. byinlerti:yxaftarmﬁonl the following new section:
“SEC. 15 EMPLOYEER ACTIVITIES. ‘ :

(a) IN GENExAL—1f a Federal agency which has the of
wmnhipwminmﬁonunderthhmmnﬂinmdtorﬁ‘fw
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a patent application or othermse to promote eommercmhzatwn of
luch invention, the agency shall allow the inventor, if the inventor
is a Government employee or former employee who made the inven.
tion during the course of employment with the Government, to
retain title to the invention (subject to reservation by the Govern-
ment of a nonexclusive, nontransferrable, irrevocable, paid-up
license to practice the invention or have the invention practiced
throughout the worid by or on behalf of the Government). In
addition, the agency may condition the mventor s right to title on
the timely filing of a patent application in cases when the Govern-
ment tdetenmnu that it has or may have a need to practice the
invention

“(b) D:rmmon —For purposes of this section, Federa.‘l emplo
include ‘special Government employees as defined in section 2 2 of
title 18, United States Code.

@ ReLaTIONSHIP 10 OTHER LAws.—Nothing in this section 'is
intended to limit or diminish existing authorities of any agency.”.

SEC. 9. MISCELLANEOUS AND CONFORMING AMENDMENTS.

{a) REPEAL or NATIONAL INDUBTRIAL TRCHNOLOGY BoARD.—Section
10 of the Stevenson- edydlel' Technology Innovatlon Act of 1980 (15
U.8.C. 3709) is repeal

(b) CHANGES IN TERMINCLOGY OR ADMINISTRATIVE Strucrure. ~{1)

* Section 3(2) of the Stevenson-Wydler Technology Innovation Act of

1980 is amended by st out “centers for industrial technology”

- and inserting in lieu thereof “cooperative research centers"

O K by seriking oot “Taduserial Technol o fermen
y st out * ology” in p
and msertmg in lieu thereof “Productivity, T ol
Innovation'";

(B) by stnlung out “‘Director’ means the Director of the
Office of Industrial Tachnology’ in paragraph (3) and inserting
in lieu thereof * ‘Assistant Secretary’ means the Assistant Sec-
retary for Productivity, Technology, and Innovation’';

(C) by striking out “Centers or Industriat Tachnology’ in

. mgl}k«t}e a_:;ud inserting in lieu thereof Cooperatave
niers’’;

- (D) by outpnragmh(sl.andmd
graphs (7) an )upnragrap%a(ﬁ)andm t:mg
)bystnkmxout ‘owned and pm-a.grah(

redesignated and inserti mheu themf owned, leuad..or
otherwise used by a Federal agen
(3) Section 5(a) of such Act is amen by ttnkmx out “Indmtrml
Techno]og)f and inserting in lieu thereof ‘Productivity, Tech-
nol and Innovation™.

“ nﬁtb)ofmchhctnnmded mhngout'Dmm
and inserting in lisu thereof “Assisrant ARY’', and by strik- -
out“lDuectoroft.beOﬂine and all that follows and inserting
in lieu thereof “an A-uunt Secretary for Productlnty, Tachnology

and Innovation.”.
® (A}gm mm_m lace and
out * T’ ) it nppann
. inserting in lieu thereof “the Assistant Secretary”;
nn(cll;()ll(’g mem&smmm
respectively; and
(Clbymtmgnnmedntelyuﬁermnph(s)thefollwm‘
pew paragraphs
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.*(7) encourage and assist the creation of centers and other
joint initiatives by State of local governments, regional
organizations, private businesses, institutions of higher
education, nonprofit organizations, or Federal laboratories to
encourage technology transfer, to stimulate innovation, and to
promote an appropriate climate for investment in technology-
related industries; : _ .

“(8) propose and encourage cooperative research involving

: app::lpriate Federal entities, State or local governments, re-
o organizations, colleges or universities, nonprofit
organizations, or private industry to promote the common use of
resources, to improve training programs and curricula, to
stimulate interest in high technology careers, and to encourage
the effective dissemination of technology skills within the wider

" community;”. o

(6) The heading of section 6 of such Act is amended to read as

follows:

“S8EC. 6. COOPERATIVE RESEARCH CENTERS.” ,

(7) Section 6(a) of such Act is amended by striking out “Centers for
Industrial Technology’' and inserting in lieu thereof “Cooperative
Research Centers’', . o -

(8) Section 6(bX1) of such Act is amended by striking out “basic

and a&)c}tied". _ .

(9 ion 6(e) of such Act is amended to read as follows:

“(e) ResgaRcH AND DEvELOPMENT UtnurzATiON.—In the promotion
of technology from research and development efforts by Centers

. under this section, chapter 18 of title 35, United States e, shall

apply to the extent not inconsistent with this section.”.
{10) Section &) of such Act is re ed

(1) The heading of section 8 of such Act is amecaded by striking
out “CENTERS FOR INDUBTRIAL TECHNOLOGY' and inserting in lieu

thereof “COOPERATIVE RESEARCH CENTERS'. : :

.'{12) Section 8(a) of such Act is amended by striking out “Centers
for Industrial Technology” and inserting in lieu thereof “Coopera-
tive Research Centers'. : _ ;

(13) Section 19 of such Act (a8 redesignated by section 2 of this
Act) is amended by striking out “pursuant to this Act” and inserting
in lien thereof “pursuant to the provisions of this Act (cther than
sections 12, 13, and 14)”. : : _ :

(¢) Reiatep ConrorMING AMENDMENT. —Section 210 of title 85,
United States Code, is amended by adding at the end thereof the
following new subsection: '

“(e}) The provisions of the Stevenson-Wydler Technology Innova-
tion Act of 1920, as amended by the Federal Technology Transfer
Act of 1986, shall take precedence over the provisions of this chapter
to the extent that they permit or require a disposition of rights in
subject inventions which is inconsistent with this chapter.”.

{d) ApprrioNaL Derintmions.—Section 4 of such Act (as amended

subeection (bX2) of this section) is further amended by adding at
end thereof the following new paragraphs: ' '
“(8) ‘Federal agency’ means anguexecutive agency as defined
in mection 105 of title 5, United States Code, and the mili
departments as defined in section 102 of such title. - ‘
-%(9) ‘Invention’ means any invention or di which is or
may be patentable or otherwise protected under title 85, United
Sta_t.u(g:ie.orany novel variety of plant which is or may be
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2tiectable under the Plant Variety Protection Act (T US.C.
et
R 1)), Made when used in conjunction with any invention
means the conception or first actual reduction to practice of
such inventicn.

“(11) ‘Small business firm' means a small business concern as
defined in section 2 of Public Law 85-536 (16 US.C. 632) and
implementing regulations of the Administrator of the Small
Business Administration. : .

“(12) ‘Training technology’ means computer software and
related materials which are developed by a Federal agency to

“train employees of such agency, including but not limited to

software for computer-basg instructional systems and for inter-
active video disc systems."’.

(e} REDESIGNATION OF Secrions To RerLECT CHANGES MADE BY
PRECEDING PROVISIONS, —{1) Such Act (as amended by the preceding
prommns of this-Act) is further amended by redesignating sections
11 through 19 as sections 10 through 18, respectively.

(2XA) Section 5d) of such Act is amended b inserting “(as then in
effect)”’ after “gections 5, 6, 8, 11, 12, and 18 of this Act’’.

(B) Section 8(a) of such Act is amended by lmh.ng out the last

- sentence,

(C) Section 9(d) of such Act is amended by striking out “or 18” and

- inserting in lieu thereof “'10, 14, or 16",

(3) Section 13(aX1) of such Act (a8 redesignated by paragraph (1) of
this subsection) is amended b utnkmg out “section 12"pm the
matter ;irfcedmg aubparag-rap (A) inserting in lieu thereof
“pection

(4) Section 18 of such Act (a8 redesignated by parag‘raph {1) of this
subsection) is amended by striking out “‘sections 12, 13, and 14” and
inserting in lieu thereof “sections 11, 12, and 13",

(f) CLarmricaTioN or FinpiNcs AND Purroszs.—(1) The second
sentence of section 2(10) of such Act (15 U.S.C. 8701(10)) is amended
by msertmin which include inventions, computer wftware, and

ologies,” immediately after “developments”.

2 Secnon 3(3) of such Act (15 US.C. 87023) is amended by
msertmg “ including inventions, loﬁ:ware. and training tech-
noiog:les, immediately after "deveiopmenu




. s

ROBERT A. ROE, New Jarsey, CHAIRMAN

GEORGE E. BROWN, JR., California
JAMES H- SCHEUER, New Yerk
MARILYN LLOYD, Tennesses
POUG WALGREN, Pennsylvania
DAN GLICKMAN, Kanses

HAROLD L VOLKMER, Missouri
BILL NELSON, Fletida .
RALPH M, HALL, Texas

DAVE McCURDY, Oklahoma
NORMAN Y. MINETA, Califarnia
BUDDY MACKAY, Florida

TIM VYALENTINE, North Carolina
ROBERT 6. TORRICELLI, Now Jersey

" RICK BOUCHER, Virginia

TERRY L. BRUCE, inois
RICHARD H. STALLINGS, daho
JAMES A, TRARCANT, JA., Ohie
JIM CHAPMARN, Texas

EEE H, HAMILTON, Indiana
HENRY .1, NOWAK, New York

" CARL C. PERKINS, Kantucky

TOM MeMILLEN, Maryland

DAVID E. PRICE, Nosth Carallra
DAVID R. NAGLE, lowa

JIMMY HAYES, Louisiana

DAVID €. SKAGGS, Colorado
PAUL E. KANJORSKI, Pennsyivania

*  GEORGE J. HOCHBRUECKKER, Now York

U.S. HOUSE OF REPRESENTATIVES

COMMITTEE ON SCIENCE, SPACE,

AND TECHNOLOGY

SUITE 2321 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20616
{202) 225-6371

July 18, 1988

- Mr. Joseph P. Allen, Director
Office of Federal Technology Management
U.S. Department of Commerce :

Room 4837

Washington, D.C.

Dear Mr. Allen:

20230

MANUEL LUJAN, IR.; New Mexico
ROBERT 5. WALKER, Pennsylvania
F. JAMES SENSENBRENNER, JR., Wistonsin

© CLAUDINE SCHNEIDER, Rhode island

SHEAWOOD L BOEHLERT, New York
TOM LEWTES, Flarida
DON RITTER, Pannsylvania

. 510 MORRISON, Washiagton

RON PACKARD. California

ROBERT C. SMITH, New Hampshirg
PALRL 8. HENRY, Michigan

HASRRIS W. FAWELL, lfinois

D. FRENCH SLAUGHTER, JR., Virginia

-LAMAR SMITH, Texas

ERANEST L KONNYU, Califarnia
JACK BUECHNER, Missouri

JOEL HEFLEY, Colorado
CONSTANCE A, MORELLA, Maryland
CHRISTOPHER SHAYS, Connecticut

HAROLD P. HANSON
- Exacutiva Directar
ROBERT €. KETCHAM
Genaral Coungel
R. THOMAS WEIMER .~
Repubfican Staf Diractor

I am enclosing a draft copy of the “Natlonal Competltlveness Act of

1988".

I would appreciate it if you would prov1de written comments on Title I
of the draft bill by July 25, 1988.

‘Thank you in advance for your kind cooperation.

ML :Dkh

Sincerely,

‘99')»—#%7?4-

MARILYN LLOYD,

Chairman

Subcommittee on' Energy
Research and Development



‘July 18, 1988 9:00

~ . . -

100th CONGRESS :
2D Session . : H.R.

IN THE HOUSE OF REPRESENTATIVES

Mrs. Lloyd 1ntroduced the following blll which was referred to
the Committee on

‘A BILL

To amend the Federal Nonnuclear Energy Research and Development Act of
1974 to improve the transfer of technology or devices developed by
the Department of Energy National Laboratories, improve
interagency cooperation between the Department of Energy-and the
other agencies with respect to technology transfer, and to
authorize a multlagency program in superconduct1v1ty research and
development:.

Be it enacted by the Senate and House of Representatlves
of the United States of Amerlca in Congress assembled,




SECT;ON 1. SHORT TITLE.
ﬁThis Act may be cited aé the "National Laboratery Competitiveness
Act of 1988."
TITLE I. TECHENOLOGICAL COMPETITIVENESS HEASﬁRES
SECTION 101. FINDINGS. |
Section 2 of the Fedefal Nonnuclear Energy Research:and
- Development Act of 1974 (42 u.s.c. 5901) is amended by inserting at
th? end the following:
' "(f) Domestic competitiveness can be greatly improved

through scientific collaboration with the Department of Energy

National Laboratories.

"(g) The Department of Energy National Laboratories
must be perceived as easily accessible in ordef'for.industry
to séfiously consider the laboratories as parﬁnérs.for

collaborative research and development ventures.

"{h) Thé Secretary of Energy must delegate increased
management authority for technology transfer to the Managers
of the Department of Energy Operations Office or other field

_ oﬁfice managers if the government is to ensure timely
consideration of proposed cooperative research and development
agreements. |

"(i) The present Department of Energy'policy of
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disseminatihg computer software geneérated in its research
programs thfough the National Energy Scftware Center, despite
its commerciélization poteﬁtial, has at times benefited

.foreign companies more than domestic companies.
| "{j) There should be a simple, timély review procedure
concerning proposed agreements to utilize or further develop
software and othe; technology generated under a Department of
Energy research and development contract, or developed with
Department of Enérgy funding.

"{k) The National Laboratories have demonstrated
successes in technology transfer, but.the effort. can be
significantly enhanced if--

"(i) industry becomes more aware of the National
Laboratories' research and development projects and
capabilities;

"(2) technolcogy transfer is considered a significant part
of the'NatioAél Laboratories' mission; |

"(3)'the National Laboratories dg&elop a better
understanding of the potential needs of industry; and

"{4) industry collaborates with the Natioﬁal
Laboratories' early enough in the research and development
procéss to detect the potential of the products of research

and development.
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"{1) The National Laboratories should examine and
~implement hew and innovative methods of communicéting with
private industry fegarding the availability of'labOratory user

facilities and laboratory research and development projects.

gEC. le.-DEFINITIONS.
Subsection Q(m) of the Federal'Noﬁnuclear Energy Research and.
Development Act of 1974 (42 U.S.C. 5908(m)) is amendedé;
| {(a) by sﬁriking "and" at the end of paragraph (4);
(b) by striking the period at the end of paragraph (5) and
“inserting in lieu thereof a semicolon; and

{(c) by inserting at the end thereof the following:

"(6) the.term 'collaborative party' means a person Qho has
entéred into a cooperative research and development agreement with
a National Labofatory.as described in this section}

"(7) the te;y 'computer softwa;e'.means recoraed
_information, regérdless of the form or the media in

_ thch it may be'rocorded, comprising computer programs
or documentation thereof; and
| *(8) the térm 'cooperative research and development
agreement, ' or ‘agreement' shall have the meaning given to
"cooperative research and development agreement" in subsection

11(d) of the Stevenson-Wydler Technology Innovation Act of 1986,
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- as amended (15 U.S.C.lB?iOa(d));

- "(9)-£he term 'laboratory' shall héve Ehe meaﬁing given to it
fin subsection 11(d) of the Stevensdn—Wydler Technoiogy Innovation

- Act of 1986, as amended (15 U.S.C. 3710a(d)),'except that the
performance of research, develoément, or engineering may also be
by ndnﬂgovernment employees of a Fontractor of the Department of

. Energy;

"{10) the term 'National Laboratory' means the contractor or

other person managing or operating any Department of Energy
"1éboratory", as such term is defined in subsection 11(d) of the

Stevenson-Wydler Technology Innovation Act of 1986, as amended (15

u.s.c. 3710a(d)), except that the performance of résearCh,
development, or eﬁgineering at such ‘'laboratory' may also be by
_non—government employees of such contractor or other peréon;

"{10) the term ‘property' is to be construed iiberally to
mean any inventipp, impfovéﬁent, computer sbftware; technical
data, or'innovétion made as a result of the research and’
development activities conducted by a National Laboratory, but
doés not include real property; and

"(11) the term 'technical data' means recorded

information of an engineering or scientific nature regardless of

the form or the media in which it may be recorded.”

SEC. 103. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS.
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Section 9l6f the Féderal Noﬁnuclear Enérgy Research and
Development Act of 1974 (42 U.S.C. 5908) is fufthér amended by adding
at ghe_énd the following new.subsections:.

u(q}(i) GENERAL AUTHORITY. The Secretary of Energy shall
promulgate through regulation, order, or written field directive--

"(A)_generic cocperative resegrch and develépment agreements

which are not subject to further apprdval'under pafégraph (2); and

"(B) generic terms and conditions, which when iﬁcluded in

negotiated_(nongeneric)_cooperative research and develdpment
agfeements afe not subject to further approval under parégraph
(2).
- "(2) The Secretary shéll—w
"(A) delegate to each field office manager, or Manager of a
Department of Energy Operations Office, authority to apprové
negotiated (nongeneric) terms and conditions of cooperative research
and development agfgg@ents recommended by a National Laboratory under
-8uch manager's 6versight.

"(B) require each National Laboratory to delegate all authorities
and responsibilitiés under this section to the employee who directly
'manages the Department of Energy laboratory. | |

"(3) Each National Laboratory may enter into géneric agreements
proﬁulgated by the Secretary under paragraph (1) after consultation

regarding the suitability of the collaborating party with the
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'Departmént of Energy field office manager or Manager of the Operations
- Office; or such laboratory may negotiate such agreements subject to
app}oval pursuant to paragraph (l)}. Such agreemeﬁts_may include the

disposition or use of property assigned or licensed to the National

Laboratory by third parties or any property voluntarily assigned by
: . ———

National Laboratory employees. Such agreements may be with any other

person, or combination of persons, including, but not limited to--

'"(A) Federal agencies other than the Department of Energy;

. "(B) units of State or local government;.

"(é) industrial oréani;ations, such as corporations, partnerships,
limited partnerships, consortia, or industrial development
organizatiqns;

"(D) publié and private foundations;

"{E)} nonprofit organizations, such as universities;'and'

"(F) licensees of inventions, technical data, or computer software
owned by the National jLaboratory.

y

"{4) Any directive, order or regulation covering National
Laboratory cooperative research and development agreements shall be
guided by the findings in subsections 2(f) through 2(1l) of this Act.

"(p).SPECIFIC AUTHORITY. Each National Laboratory may under the
terms of'any cooperative research and development agreement entered

into pursuant to this section--

"(1) accept, retain, and use funds, personnel, services, and
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'property-from collaborating parties, and proviae.perSOnnel, éervicesr
and property to collaborating partles, | |

:"(2) grant or agree to grant in advance to a collaboratlng party
licenses or assignments, or options to property made in whole or in
part by a National Laborato;y employee under the cooperative reseafch
and development agreement; and _ |

"(3)'to the extent consisteﬁt with the Department of Energy
.requirements and standards of conduct, permit employees or former
employees of the National Laboratory to participate in efforts to
transfér to the private sector any property such employees or former
employees developed or made while in the sefvice_df.the.Nationai
Laboratory. | | .
"(qg) APPROVAL OF AGREEMENTS. The field office manager or the

Manager of the Operations Office may disappfove or tequire the
- modification of any éooperatiﬁe research and developmeﬁt agreement
submitted to him pd;ﬁpant to this section within 60 dayé of receipt of
' such agreement and récommendatién by the Mational Laboratory. Such
agreement shall be deemed approved and binding on all parties upon
modification cdnsistent with the comments of such manager, or, if such
manager does not disapprove such agreement, upén the egpiratidn of the
60 day period afte; the first receipt by such manager of such
agreement and recommendation. |

"(r) LIMIT ON AGGREGATE AMOUNT OF AGREEMENTS. The cumulative
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total of the Departmént of.Energy funding of all coopefétive' research-
andfdevelopment agreements entered into by each National Laboratofy
undgi this section may nof exceed 20 percent of the National
Laboratory's annual budget. | _

"{s) RECORDS QF AGREEMENTS. 'Thé Depaftment of Energy .
headquarters, and each field office, Operations Office and National
Laboratory shall maintain a record of all agreements entered into
‘under this section.

"(t) AGREEMENT CONSIDERATIONS. A National Laboratory, in deciding'
what cdoperative research and development agreements to negoﬁiate, and

" a field offiée manager or Manager of the Operations Office, in
deciding whether to approve such negotiated agreements, shall comply
with paragraph 11(c}(4) of the Stevenson-Wydler Technology Innovation
Act of 1980, as amended (15 U.S.C. 3710a(c)(4)). |

 “(u) DISPOSITION OF TITLE. (1) The Secretary of Energy shall
dispose of the tltle to all property developed or made by a National
—e

Laboratory in the same manner as inventions are dlsposed of to small

business and nonprofit contractors under chapter 18 of title 35,
United States Code. |

| "{2) Whenever a Natlonal Laboratory develops or makes property to
which the Department bf Energy has determined'(at'the time of
contracting for the management and operation of thé Department of

Energy laboratbry) to retain title pursuant to paragraph (1), the
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title to such.propefty shall be reﬁained by the government unless-—-—
’f(A) the‘laboratory at which the property is developed or.made
réqusts-title to such property, and |
"(B) the Secretafy of.Energy does not_notify.the'NatidnaI

Laboratory within 90 days of such request_that the property is covéred
by an exceptional circumstances determination, is classified or has
been designatéd sensitive technical information in accordance with
existing provisions of law, other than those provisions of law
ihyolving export control. | |
. “(j) Other than for exceptional.circumstances as authorized'
pursﬁaﬁt to paragraph (1), the Secretary may not”rétain title to
- property without first determining that the property has.been
 c1assifiea or has been designated sensitive technical information in
accordance with applicable statutes other than those involvihg expért
control. The Secretary may not use export cqntrol sfatutes or
iegulatioas as a bési; for refusing a request for title. If the
. Secretary does not'nééify the requesting Natioﬁal Laboratory, Sucﬁ
Laboratory'shall be deemed to have elected and received title to the
property under the Government—-wide contractor provisions as specified
in paragraph (1). The Secretary may recover title to any property
given to a contractor should such property be subsequently classified

or designated sensitive technical information in accordance with

‘applicable statutes other than those involving export control.
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"{4) Notwithstanding any other provision of law, whEn.the
Secﬁgtary of Energy permits a National Laboratory to elect and receive
'owngrship rights under this section, such ownership rights shall be
subject to a royalty free license on the part bf the United States to
.use'and reproduce such property for United States governmental
purposes.

"(5) The Secretary.of Energy shall promulgate appropriate
regulations, directives or orders precludiﬁg aﬁy National Laboratory,
wh}ch has received title to property undef this section, from
feceiving money or other'airect benefit from the use or licensing of
such property for the persdnal beﬁefit of the contractor managing or
operating the Department of Energy laboratory. This pafagraph shall
not Se construed to preclude such National Laboratory from using such
money or direct benefit for research and development_associated with
activities at the laboratory or to promote technology transfer as is
authorized.by law, J |

"{v) PROTECTION 63 PROPERTY. (1) Computér software and réports
'cohtaining data (associated with applied.resea;ch and not basic
research) obtained or geherated by a National Lanratory shall be held
~confidential and exempt from any law otherwise requiring théir public
disclosure for a period of up to two years as determined by the

Secretary——

"(A) the technical data or Computer software is commercially



valuaEle; and

{V(B) there is a reasonéble expeétation that disclosure of the
tec;nical data or computer software could cause substantial harm.to
the commercial application of such informétibn.

"{2) A cooperative research and_aeveldpment agréément'may provide
that technical data or computer software, which meets the conditions
of paragraph (1}, be held confidential and exempt from any law
otherwise'requiring their public disclosure for a period specified in
sugch collaborative agreement, not to exceed 7 years, if.such data or

-softwafe is obtained or generated-- |

_“(Aj by the Department of Energy or the National Laboratory
pursuant to such cooperative research and development agreement; or

"(B} under a Nétional Laboratory coopérative research and
development agreement. | |

"(C) this section shall not be construed éo as to restrict or
limit the ability 6f_§ny NationallLaBoratory to build upon research
and daté produced by.another National Laboratory, whether broduced

under a cooperative researéh and development'agreement or otherwise.

" (3) Documentation.disclosing technical daté or computer software
subject to nondisclosuré under paragraphs (1) and {2) shall not be
considered as agehcy records under any federal statute during the term

of nondisclosure to the public.

"(w)(1l) NATIONAL LABORATORY CONTRACTS. All_Department of Energy
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‘contracts to operate a laboratoty shall provide terms and éonditiéns
_congistent ﬁith this sectioﬁ. |
 m(2) IMPLEMENTATION. The Secretary of Energy shall immediately
enter into negotiations with the National Labératories to amend all
existing contracts for the management or operation of the Department
- of Energy laboratories, in accordance with this section. Pénding sﬁch
- amendment, this section shall govern the disposition of all property
developed or made by fhe National Laboratories."

' "(3) COMPENSATION. Compehsation to the United States government
paid bj a National Laboratory in return for retaining title to any 'h‘?7_
property rights.shall be subject toc terms negotiated in the cperating @
contract for any Department of Energy laboratory.

"(4) MARCH—IN RIGHTS. Each funding agreement for the operation of
- & Department of Energy laboratory shall contain a provision allowing
the Department of Enérgy to require the licenSing to third parties of
property owned by ﬁhigcbntréctor that is subject to ihe provisions of
this Act. Such provision shall ensure that the property is licensed
and commercialized by,éffording siﬁilar Federal march-in rights |
provided for property under secticon 203 of title 35, United States
Code, but will be applicable to all property for which title was
acquired by the‘Nationai.Laboratories under this Act.

"(5) REGULATIONS. The Department of Energy in cooperation with 7. {z

other interested federal agéncies, shall issue within 180 days after | 'ﬁy
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the date.of enactment'of this Act, includingIBO days for public
cbm@enf, regulations—-- ﬁ - | |
f"(A) establishing a standard cdntract clause to implement this
section.in the Department of Energy contract for the ménagement or
operafidn of any Department of Energy laboratory; and

"{B) implementing fhe march-in rights under this subsection.

"{(6) DEFINITION. For purposes of this subsection, "third parties"
and "third party applicants" are domestic entities located ih the
United States whose research, development, and other activities occur
substantially in the United States. Domestic entities include
industrial organizations, corporations, partnerships, limited
pértnerships, industrial devélopment organizations, public and private
foundations, and nonprofit organizations such as universities and
consortia.™ |
SEC. 104. INTERAGENCY COOPERATION.

The Department'qf Energy,.in implementing its autheorities under
the amendments made 5y this title, shall exploré innovative ways'to'
cooperate with other government agencies or as appropriate, and in
particular, with the Natiohal Bureau of Standards, which is charged
with competitiveness responsibilities under the authorities of its
newly establishéd Advanced Technology Program. The Departmént of
Energy, in cooperating with any. other Federal agency,nshould seek to

' minimize_unnecessary duplication of programs, projects, and research
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' faci1ities. _ _ |
S FPITLE II. NATIONAL SUPERCONDUCTIVITY PROGRAM
SEC. 201. FINDINGS AND PURPOSES.
(a) FINDINGS. The Congress finds that--.

.(1)'recent discoveries of high-temperature superconducting
materials cpuld result in significant‘new applications of these
materials in such areas as microelectronics, computers, power systems,
transportation, medical imaging, and nucleér fusion, among others;
and, as is often the case with revolutionary scientific advances, most
 potentiél applications lie beyond our ability Eo predict them;

(2) full application of the new superconductors is expected to
require loﬁg—term_COmmitments by the public and private sector to
.support appropriate research and deﬁelopment programs;

{(3) the Nation's economic competitiveness and Strategic
‘well-being depends substantially dn tﬁe develppment and application of
critical advanced technologies such as those anticipated to evolve
.from the new supercoﬁducting materials;

{4) the United States manufacturing industries confront strong
'competition in both domestic and world'markets;‘leading foreign |
industrial.countries, és well as developing nations, are increasingly
"taking advantage of modern téchnology andrproduction_techniques,
innovative maﬁageménﬁ focused on quality, less expensive labor, and

favorable government support to produce manufactured products which
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applications'of_high temperature supercohductors} including, but not

limited to, applications relating to thin film technology,

comﬁunidations technology, sénsors, space power and propulsion to
achieve the purposes of fhis title.
SEC. 207. INTERNATIONAL COOPERATION.

- The President, as part of the Su?prconductivity Pfogram; shall
establish a program of international coopération in the conduct of
fundamental and basic research on supercondﬁcting materials. Such
program of international cooperation shall include fhe exchange of
basic information and data, as well as the development of
international standards for the use and application of superconducting

materials.
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pfovided puréuant to Title I of this Act. 'Within 180 days of the date
of enactment of this Act, and for the two suéceeding years thereafter,
thefSecretary shall submit annual reports in writing on the
implementation of these authorities with respect to Superconductivity
research and development to the House Committee on Science, Space, and.
Technology and to the Senate Committee on Energy and Natural
Resources. Such report shall include recommendations for improvements
in the technology transfer between government and industry and
management of property developed or made at the Natlonal Laboratorles.
SEC. 204 NATIONAL BUREAU OF STANDARDS.

In achieving the purposes of this title, the Director of the
National Bufeau of Standérds shall conduct a program of fundamental
research and to establish materials standards to accelerate the use
and application of the new superconductlng materlals, and contlnue to
establish and operate a Superconductivity Center Focusing on
Electronic Applicafiops at the National Bureau of Standards in.
'Boulder, Colorado. ’

'SEC. 205. NATIONAL SCIENCE FOUNDATION.

The Director of the National Science Foundation shall conduct a
.program of fundamental research to achieve the purposes of this title.
SEC. 206. NATIONAL AERONAUTICS AND SPACE ADMINISTRATION.

The Administrator of the National Aeronautics and Space

 Administration shall conduct programs to promote the commercial
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in the_planning.an& implemenfation of the program.
’jc) PROGRAM PLAN. The Director of the_office of Science and
Teonnology Policy shall submit a written Superconductivity Program
plan to the Committee on Science, Space, and Technology of the'House
~of Representatives, and to the Committees on Energy and Natural
Resources, and Commerce, Science, and Transportation of the Senate,_
within 9 months after the date of the enactment of this Act,.

(4) REPGRTS. (1) The Federal Coordinating Council on Science,

Engineering, and Technology.shall annually report to the Director of

- the Office of Science and Technology Policy on its findings as to the

progress of the Superoonduct1v1ty Program.

(2) The Director of the Office of Science and Technology
Policy shall prepare an annual wrltten report setting forth and
evaluating the findings of the Federal Coordinating Council on
Sc1ence, Engineering, and Technology received by the Office pursuant
to paragraph (1) This report shall be submitted w1th the President's

proposed budget for the government to the Committees on Science,

Space, and Technology of the House of Representatives, and to the
Committees.on Energy and Natural Resources, and Commeroe, Science, and
;Transportation of the Senate. |
SEC. 203;.DEPARTMENT OF ENERGY.
The Secretary of Energy shall conduct a program in

superconductivity research and development utilizing the authorities
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éstabliSh.a'S—year National Federal Program on Advanced
Supgpconductivity Research and Development (hereafter in this Act
ref;rred to as the "Superconductivity Program").

(2) The Director of the Office of Science and Technoiogy
Policy shall draw upon the recoﬁmendations_and advice of the National
Commission on Superconductivity and shall work in close collaboration
with the 0Office of Management and Budget in develdpiﬁg the
Supercqnductivity Program. |

(b) CONTENT AND SCOPE 0? PROGRAE. The Director of the Office of
Sciencé and Technology Policy shall include in the Superconauctivity
Program--

(1) goals and priorities for advanced superconductivity
researcﬁ and development to be carried out by individual departmgnts
and agencies and Organizational.elements therein;

| (2) the guidance for res?onsibility in the conduct of advanced
'supercdnductivity fesgarch and developmenﬁ among the departments,
agencies, and Qrganiégtional program elements of the départments and
agencies;

(3) estimates of current and proposed funding leﬁels for such

“activities for the 5 years following the enactment of this Act for
"each of the participating departments, agencies, and organizational

elements therein; and

{(4) proposals'for the pafticipation by industry and academia
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and.agencieslof the Federal Government involved in réseéréh'and
.'devglopment on supe;conductors;. |
: (9) a committed Federal proéram.effort with.appropriate
long-term goals, priorities, and provided with adequate resources is
necessary for the rapid'development and'applicétion of the new
_.superconducting materialé; and

'(10) a national program should serve as a test of new agency
authorities directed at technological competitiveness such as those
| provided to the Department of Energy.

(bf PURPOSES. The purposes of this title are—-—

(1) to éstablish a 5-year national program effort to research
and develcop new high—-temperature superconddcting ﬁaterials with
approﬁriate goals and priorities; and to establish a program for the
technology trahsfer initiatives provided in title I of this Act.

(2) to designate the appropriate rgles,'mechanisms and
responsibilities of_%grious FPederal departments and agencieé in
implementing such a ﬁational research and development program effort.
SEC. 202. RESE;ONSIBILITIES OF THE OFFICE OF SCIENCE AND TECHNOLOGY

| POLICY; NATIONAL FEDERAL PROGRAM. ON SUPERCONDUCTIVITY

RESEARCH AND DEVELOPMENT.
(a) ESTABLISHMENT OF PROGRAM. (1) The Director of the Office of

Science and Technology Policy, working through the Federal

Coordinating Council for Science, Engineering and Technology, shall
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£o the bill wex pa nsed,

Toe resuit of the wvote was an-
nu'nwvd as shove reeorded,
A :ntlisn 1o xccr-n.s!dcr whS l:id on
itheable,
PLAGCNAL KTATEMENT .
!'.' . DAKAR. M,. Bncaker, I rize in
prart of the 115D sppropriation bill,
"‘hiﬂ Bil! provgiies housing for our
reople and fumther provides funding
Ior NAS& Ieluling Lewis Research
Center,
Lowsx m: the icad for the clectrical
nover of the suas gtation, Thiz vote ls
cusrnriive of t!‘... DUTHOSe,

LEPLRTMINT OF DEFENSE

LUTADRILATION ACT, 1085
The SPEARLR, Pursuant to House
Resoluiien 484 end mmile XXIII, the
Chair Ceclares the Bouse in the Com-
mittce of the Whaole House on the
Swnte of the Un-m fcr the further

consideration of the bill, H.R. 5161.

1M THE CUIMITIES LF TRE WHOLE

Acmrr"z.g!\- t.tm House resolved
“init the Comniltiee of the
'“h 1 Houre un the Siate of the
nt ton for the e her consderation-of
the =N (LR, 50T 1D nudmrire ap-
“wmpicttnn ler fisesl year 1985 for

N
-’—r Arnind T‘*rrrs .or ::rocuremwt.
Sop meestrel, dovgiowment, test, and
evaiuation, for 0‘-3“‘1 cn a0t meinte.
LN, AT Ie' wersiag cepital funds,
reserine persondel stronpthis for
znrh feerl yvear fot the Anned Forees
w\ rrr siviies & .:lc"e"s of the De-
ez b of !':sfe"m and for ciher
TuT w*ith 2% ROSTENROWSEY
t‘r~ cheii.

T Gierk resd the tde of the bill.

The CHARMAN., When the
Termsittee of the Whele rose en
TnusAnLY, My 24, 1884, titles IV, VY,
i, ViiL, nnd IX were open to
e dment 41 v point,

A7 ihere furiiier ammuments to
;i.tm, :.'Iss°

Ty
4
ey
J.
il |

Tra, BOETOLIEH, A Ar. Cheirmia,
i r,.fw; tentniko the last void, :
LS —‘CHR-..-...).'.R asked end wos

p?-f-r. m'n\!:.si'.:: to jeviie 2n4d extend
Farrematas.)
Afvs, SCITEQLEOER. I!". Chninmﬂ.

< T wish lo engage £a & collogay with tha

genileman from Wisconsin (V.
.Asrm). the disunguished chairman of
the Fubrommittes on Militery Person-
i angd Componsation, and with the
gentlesinn from Virginda (Mr, VWEITE-
wyweyi) resarding the heailn care privi-
lemes for feimes srousos of miutary
Aebirees,

Mr. £SFIN. T will be happi‘to par-

t.eipsta, :
.v’:s. 5C z{O“D"-“R As #he gentle-
man ;rum "'is"nh..w Isaware heandl
have discassed the need for further
jvgislation authorizing health care, as
veill a5 commissary and ©exchange
privileges, for the long-term former
spotses who centributed to our coun-
try rlongside thelr military husbands,
I think we bowh rctornize tliat. the
Uriformed Scrvices Former Spouses’
Frotection Art was a critical first step,

" CONGRESSIONAL RECORD — HOUSE
‘but-that it docs not eover all the de.

Ve are still insisting that

 dressed now.

_!ense authorization bill, which we are

. before the House under suspension of

‘quested.

‘needs of {ormer spouses. This is & very

>
1

-~ B 1700
FCIVing spouses, . AMENLMEST OFVERED BY ME. NICHOLS

Mr. ASPIN, If the gentlcv.o'nan will Mi. NICHOLS. Mr. Chairman. 7
vicid, Mr. Chairman, the gentlewoman  offer an amendment,
is corrcet that the Tormer Spouses'  The Clerk read as follows:
Protection Act authorized medical, X+ . gmendment offered by Mr, Kicwors: Page
change, end commissary privileges for 331, afier line 2, insest the following now
& limited rumber of lonz-term former title (and redesignate the succccding Oitles

spouscs, There are, however, many ..snd seclions accordingly):
other former spouses of long-term| TITLE VIII.-PROCUREMENT REFORM
military raarrieses who do not meet ' . BMORT TITLE .

the present eriteria spelled out §n that]  See. 801, This title may be clied sy the

law. s Delense Spare Parts Procursmacnt Reforn
Mrs. SCHROEDFR. During fui\fAfY -
commitiee conslderation of the 1885 CUKCRIISIONAL PINDINGS AN POLICY

DIRECTION

8rc. 801 The Congrass findz that reevnt
disclosures of excessive payments by the Lo-
partment of Defense for peplenishmont
parts have undermined ‘confidence by the
publit and Congress in the defense procare-
ment system. The Becretary of Dufense
sliould make every effort to refonn prccu.'e-
ment praciiees relating to replonishment
patts. Buch efforis should, among other
mattiers, te dirested to eliminttion of ex-
ceasive pricing or eeplenishment spare nuris
and the recovery of unjustified payments.
Bpeclfienlly, the Secretary shovld—

{1) direct that oflicials in the Dxpariment
of Driense refuse to enter into rohttacls
urless the proposed prices are fair ang ree-
sumblr..

- (2) entinue nnd accelornte onaoiny of-
forts to improve dcfenise contrasting proces
ditres in crder to encourage efivotive comne.
tition snd uswure igir and reatenedls prices

(3) direct that replenishment paris be re-
quired In ecenamis order quantitii~ and on
& muliiyesr besis whenever lcuib!w. prazd-
¢bie, and cost effeciive:

{4 direct that standard or commercial
rarts Le used whenever such use it technl-
‘eally accepieble end cost effecive: and

(5 vizgorously cortinue reexsmination of
policies relniing to pequisition. pricing, and
mensrement of replenishiment parts and of
technieal date related to such paris.

FIeSUNNLL EVALUATICNS T0 INCLUDE EMPHASIS
ON COMPEIITIUN AND COEY S/ VINGS

Sec. :4d, a) Chapter 137 of title 10,

United Sintes Code, Is amended by 2ddinp

Defense authorlzation Lill, you stated
that you would hold hearings on the
health care issue, including diseussion
of H.R. 2715, Introduced by the gentle-
man from Virginia (Mr. WHITEBURST).
You added that you did not want to
put off this issue until next year's au.
thorizztion~that it needs to be ad-

Mr. ASPIN. Yes, I agree. I consider
this gn important fscue, but there also
are & number of questions that shonid
he sddrossed, particularly the cost. 1
would hope that we ecould held esrly
henrings. As the pentlewomen con ap-
p-ﬂ'lr te, the actual timing of hearings

41} deper:d on the progress of the De.

concidering today, and on vur schecule
for corlerchice with the Senate. It is
my Intention, however, to address tne,
formoer spouse medical Issue exped)
tiously aud, if it proves to be noncon-
trovessial, to sitempt to bring it

the rules &5 the gentlewoman has re-

s, ECHROFDEI% I thank the
gontleman, 1 approcinte your concsra
for this issze and will be happy to help
In &ny way to expediie this matter.
Alao, 1 wish to eompliment the distin.
guished gentlzman froin Virginda (Mr.

V#-121685T) who hes worked so hard oW
on behal! of the military spouses, “k 4.3!.7. Enn‘--.:ragerr.cvn! of compatition and cost
: saviuge - :

Mr. WHITEHURST, Mr, Chairman,
i the gentlewoman wiil yield, I com-
mend my colleagtes from Wisconsin
and Colorado for thelr concern for the -

- “The Sceretary of Defense )zl establish
protedures to ensure that personnel &n-
praisz. svstems of the Department i De-

to incresse competition and achisve cost
savings in areas relating to contrscls coverd
by tivis chapter™.

i) The 1able of sections at the berinning

deserving group. I hope we can move
rapidly cn this {csue, preferably belcre
the Senate completes action on the
Defense authorization bill, It Is my un~
derstanding . that expanded medical, -
conmissary, and exclinnge benefits for
former spousss may be considered as a.
part of Senate deliberations on the au--
thorization bill. Barly scilon in the
House would be heipful In facllitating
an agreement hitweesn the House and
Scnate on this legislation. My bill now
has 82 cosponsors, and I sppréciate
the high priority the gistinguished
chairman Is attaching to this issue,

Mr., ASPIN, Let me ascure the gen-
tlenan from Virginia thet I plan to
move rapidly on this matter, end ¥ ap-
preciate -his leadership on this issue.

(-.nd thereof tlie following new item:

"$317. Enccuracement of competition and

© cos: ravings.”.

" IDENTIFICATION OF SOURLES OF SUPPLILS

Szc. B04. (a) Section 2384 of title 10,
Unitza
follows:
*§ 2354, Supplien idenﬂfiﬂ.tlon of mpplier snd

»OUrces

*“{a) The Seeret:ry of Defense shall re-
quire thet the contractor under 8 cCatract
with the Department of Defense for the
furnishing of supplies to the United States
shal! mark or otherwise identify supplles
furnished under the ¢contract with the iden-
tity of the contractor, the nationsl stock
number for the supplies furnished, and the

May 20, 1984

6t the end therec! 'he foliowing new sees

fense give appropriate recegnition to eiforis

of such chiapter {s cmerded by adding at the i

States Code, Is a:nended to resad as

e
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contractor’s identification number for the
supplies. .

“(b} The Secretary of Defcnse shall pre-
seribe repulitions requiring that, whenever
practicnbls, each eontract for supplies re-
quire thet the contractor identify--

“{1) the name of the actual manufacturer
or prozducer of Lthe ftem or of all sourecs of
supply of the contrector for that ftem:

*(2} the national stock number of Lhe ftem
or, i1 taere is no such number, the identifi-
crtion number of the aciual manufacturer
or pradueer or of cach source; En

“{3) the source of any technical data dellv-
ercd under the contract.

(¢} Jdentificotion of supplies and techni
cal dzta under this scetion shall be made in
the nisnnor and with respect o the supplies
pres ~ibe? by the Sccretary of Delense,”,

th; The item relating to such section in
the teble of sections st the beginning of
chapter 141 of such title l.s xmended to read
as follows:

“2304. Supplies: identﬂica.tion of supplier
and sources.”.

PROKIRITION OF LIKITING DIB.BC!‘ BALES BY .
EUVECONTRACTORS TO THE UNITED STATES

‘Sroe. 805. (a) Chapter 141 of title 10,
United Steies Code, is amended by zdding
8% the end therce! the following new sec-
tiar:

& 2152, Yrohibition of conteactors limiting wib
conteanor sules dircetly 1o the United Stales

“rgr Exceptl as provided in subrection (b)),
euch contrzel {or the purchase of supplies
cr services mode by the Department of De.
Tenze shell provids that the contractor v..ll

) TS P

“{1} enier into 2ny agTerment with s sub-
contragter unesr the contract that has the
effest ef unreasonsbly restricting sales by
the subeontrecior directly to the United
Sioty of ony fiem or process (Including

:iter sufteare) Uke those made, or serv-
ke those furniched, by the subcontrae.
tor under the contract for eny fcllow-on
Jroauciion eoniract); or

“123 ctlierwice got to restrict unreasonably
the #hility of a subcontractor to meke sales
tn the United Staces described in clause (1)

*tb2 This section coes not prokibit 8 con.
trmeens frem asserting rights it otherwise
henunder la'\ .

b} The tahl ul’ sections at the bepinning

of sush f":zs.;‘u"'r is amenged by 24ding st the
end ilicrend the following new item:

~24u2, Prchivition of contrectors Iimiting
subecntracier seles direcily to
thie United States,”,

DETINITIONS

Sra. 806. S‘cticn 2302 of ut‘e 10 United .

- Biates Code. is emended by sdd.r.g at the
end thereof the following new paragraphs:

*“{4) '‘Technical dala’ means recorded in-
fcrmation {resardless of the form or
method of the recording) of & sclentific or
- techrical nature. It does not Include com-
puicr software,

“¢5y ‘Unlinited rights’ means, with respect
to technice) duia reqaired to-be delivered to
the United Gtates under a cohfract, legal au-
thority of the United Siates to use, dupii-
cate, e.nd dI*c‘ 2] di any

i mft others to do 50. ;

(€&} 'Developed at private expense’ means,
with respect to an ftem (or technical data
relating to an item) delivered to the United
Siates under a contract, developed without
direct pryrment by the United States under,
& provision of the contract which requin
he performance of the development

CONGRESSIONAL RECORD -~ HOUSE

PLANNING FOR PROCUREMENT OF BUPPLIES

Src, 807, Section 2304 of title 10, United
Btates Code, is amended by adding st the
end thereof the foliowing new subsections:

“(§) The Secretary of Defense shall ensure
that before & conirast for the delivery of
supplies 1o the Department of Defense is
entered into—

*“(1) when the sppropriate officials of the
Department are making an assessment of
the most advanlageous procedure for arqui-
sition of the supplles (considering quzlity,

price, delivery, and other factors). thereisa .

review of the availabjlity and cost of each
item of supply— .

“*{A} through the supnly system of the De-
pariment of Dulense; and

*(B) under sirndard Government supply
coniracts, !f the item {s In a category of gup-
plies defined under regulations of the Secre-
tary of Declfense as being potentlally avail-
able under & standard Government supply

contract; and

“{2} there is a review of hoth the procure-
ment history of the iltem and a description
of the item, including, when necessary for
an tdequate description of the ftem, a pie-
ture, drawing, diagram, or other graphic
represcniation of the ftem.

*{kX1) The Secretary of Delense shall
prescribe regulations requiring that, when-

ever practicable, an offeror submitting a.

preposal for a contract shall furnish infor-
mation in the proposal fdentifying=

“{A) with respect to all items that will be
delivéred to the United Siates under the
contract (other than items to which para-
graph (2) mpplies), those items for which
technical data will not be provided to the
United States; and

“(B) with respect to technical data that
will be delivered to the United States under
the contract, any of such technical data
t}ma}: will not. be provided with uniimited
rights,

“(2) With respect to items that will be de-’

livered to the United States under & con-
tract descrited In paragraph (1) with re-
spect to which it would be impracticable to

ascertain, at the time the contract is en- -

tered into, the information required to be
furnished under that paragraph, the con-
trect shrll require that the contrector pro-
vide identifyving information similar to that
required to be furrished under that para-
fl‘apt}.‘l et a time 1o be specified in the con-
1RO :

(3} The Secretary of Defense shall
ensure that information furnished wnder
paragraph (1) is considered in selecting the
contracting for the contr:

RIGHTS IN TECHNICAL DATA m.n courtmm

©  SOFTWARE
Bnc. B08. (X1} Chapter 141 of title 10,

United States Code, is'amended by inserting:

efter section 2388 the following new section:

“§ 2386a. Rights In tcchniul data and computer
sofiware

by the Department of Defense which pro-
vides for delivery of technlecal data or com-
puter software to the United States shall
provide that the United States shall have
unlimited rights in--

*{1) techniical data and computer software
resulting directly from perforinance 6f ex-
perimental, developmental, or resezrch
work which was specified as an element of
performance in & Government cont.ra’ct or
subcontract;

“(2) computer software required t.o be
originated or developed under & Govern-
ment contract or generated BS B Necessary
part of performing a contract;

“{3) computer data bases prepared undera
Government contract consisting of Informa-

H 1925

ticn supplled by the Governiment, Informa-

tion in which the Government Lias unlimit.

-ed rlghts, or information which is In the

public doma!n;

“(£) technical data necessary to enable
manufacture of end-items, comnponents. gnd
modifications, or to enable the performance
of processes, when the end.items, compo.
nents, modifications or processes have been,
or are being, developed under & Government
contract or subcontract in which experimen-
tal, developmental, or research work is or
was specified as an element of contract per-
formance, except technical data pertalning
to items, components, processes, or eomput-
er scftware developad at privale expense;

“{5) trchnical data and compuler softv-are
prepared or required to be d-livered under a
Government contract or subcontract and
constituting corrections or changes to Gm-
emment-mmished data or computer sofi-
ware

"(6) uzchniml dzta pertaining to end-

_items, components, r processes prepared or

required to be delivered under a Govern-
ment contract or subcontrzct for the pur-
pose of fdentifving sources, size, configura-
tion, mating and attachment characteristics,
functional characteristics, and performance
reguirements; :

“{T) manuals or insiructional materisls
prepared or required to be delivered uncdsr
the contract or any subcontract of the con-
tract for imstallation, operation, mainte-
nance, or training purposes;

*(B) technical data or computer software
which i5 in the public demain or vhich hes

been or 1s normally relessed or disclosed by’

the contractor or subcontractor without re-
striction on further disclosure; and

“(8) technical data or comgputer software -

for which unlimited rights :n such data or
software are otherwlse provided for under
the eontract. -

“{h)}(1) Each contract fo t.he acqulsiticn of

supplies whizh includes a requirement for -

the contractor to furnicsh technical data or
computer software to the United States
shell provide— |

“(4) that the eont.mctor agrees to have a
data manegement system apprroved by the
Department of Defense in operation before
the United Suutes sccepts delivery of any
dale required to be delivered o the United
States under the contrect: and

*(B) that the United Steres may ignore,
correct, or cangcel any restriction on the re-
lezse of technlcal data or eomputer software
that Is not authorized by the contrzet if the
contractor fails tc subsiantizte, within 60
Cays after recelving a written reguest from
the United States for such substantistion,
the propriety of the restriction.

“(2) Each eontract described in p..ragraph‘ o

‘(1) shall provide that if—

“#(A) the coniractor séserts that the ™

United States is not entitled to unlimited

rights fn technical deta relating to an item,”
. ‘component, or process; and
“{a) A contract for supplles entered inl,o :

“(B) the assertion is not sustained and it is
determined that the ascertion was not sub-
stantially justified,

the contractor shall be required to pay to
the United States the costs to the United
States of contesting the assertion.

“(3) Rights of the United States under
paragraphs (1)(B) and 12) may not bte assert-
ed after the end of the threc year perfed be-
ginning on the date of final payment by the
United States under the contract, unless the
:iont.ract. provides for * different period of

me.

(1) Notwlthst,andlns the inspection and
acceptance by the United States of techni-
cal data furnished uncer a contract end not-
withstanding any provision of the contract
concerning the conclusiveness of such in-
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:«-r:tlon and u:ccp’ ance, the comr:.clor
+hall warrant In the contruct that ali tech.
nilrai data dulivered under the contract will
&t 1he timn of delhvery (0 the United States
canform with the specifications and all
oither reguirements of the contract or the
contracior will correet the technizal data to
&b eonform, The period of ruch & warranty
shutl be as provided for in the contract,
¢} The Secreiary of Difense shall pre-
stribe by repulation sinndards for determin-
ing whether & contreot entered into by the
Department of Defense ehall provide that,
witer B {ime Io be spacificd In the contract,
t1e United Siates shall hove the rigint to
wie for hrve used) for any purpoze of the
Uived Srates all teshnieal dats dncluding
technical data of subcuntrectors et any tier)
reguited to be delivered 1o the United Siates
vnder the contrast, The time specified i a
eenract with respest to siich a right of the
- DPouted States fn any such dals may not
ex~cd seven years from the date the data
vy reguired to be dolivered to the United
S or the dnte an item to which such
_ @ata nilates was required to be delivered to
- tne Unitad States, ehichever is earlier.
gy Netnine in this scetion ghall be con-
sn-d o, sltecting rights of the United
&-s!»u es oF ¢f £y cotifrretor oy stbeoniracter
with resprol W patents, oo 3nghts uT any
s iey esth b.jr.‘n-ig partictiar rients in
h.’.an.

e lHe m-‘?.-.u'.r gn en thﬁse terms
an 2502 of this thitleS.

"] The tuble of sostfors at the bLg.u ting -

suesh chagier 5 aiendcd by inserling
the ftemn releting 10 section 2088 the
IGiowing new item:
“pa6a. Nirkts fa testinienl data nnd ccm
] ruter sofies-e”
{&11) Not Jater than one year after the
o te of the enacaneni of L - Aet, the Secre-
e of Dilerse ghall develop 8 Elan for a
raieta, {67 the acquisition and management
3 peethaiee] data apprepriaie for the ecqui-
s..'non of rupnlies under the jurisdiction of
; rur,er't The plen shall address the
¢ of 6oaniform rpstem that would
ol :r.rorz::af.i':n Bmoig the
zerarimeits end Jhe Defense Lo
gerey, The plan shull also address
* of & certrelized system 1o
rzanositery loestisn of technd-
Wi 13 any ttem and the (yvpes
. t..or\

!5‘-.9=e.z en god no la‘cr than ma }e..rs
the det s of the enartment of lh.s Act_

- SLITTION ADVOCATES *

T xited States Code, Is amended by inserting
atier section 2506 the following new section:

*x L-be Canepetition m!mcalon
) ml The Tend of each gency hall dcslg-

n advocate for ihe sgenvy and
P 3 Ersipnate & competition advocate for
el procering eotivity of the'sgency, The
competition rdmcates shell prumote the vse
uf compenitive methods of procurement.
“ibr The bead of enclh azency siell pre-
zeriba by rcgu!ai.ic.n Llie functious of compe-
it pdveentes. Fuch regulations shall pro-
.;..e that egch cuinpaifiion advocate shizll—
*1) advocate changes to policies and pro-
cedures to encourage maximum consider.
tion of oppnrtunities for competition
during thie mequisition process (including
i supply process), and
“{7) cnullenge pfactices angd procedures
1nai inhibit competitfon, including unneces-
sarily  restriciive statements of  agency

c.'ﬂes. .t Chapicr 137 of e 10"

s within thntl agency to be the
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neuds, unnecessarily detalled or ﬂ.strlclhe
specilications, use ¢f procurement method
codes, nd other a: tions that could re:ult in

an lnsrproprinte noncompetitive procure.

ment,

h“(cl The head of each ngeney shall ensure
thutl—

“*1) programs dosipned to increa.se com-
petitive procurement of supplies are main-
tained and perlodically reassessed; . -

“(2) there Is » eystem within thie agency

Iord review of noncompetitive acgulsitions;
an :
"3) each compet!tlon advocate within the
srency has secess to personnel within the
sgency who can advise the compeiition ad-
verate in specialized areas relating to com-
petition. fneluding perzons who are special-
ists in engineering, technlica)l operations,
coniract administration, financial manage-
ment. supply menagement, and utilization
af smell and disadvantaged business con-
cems.

“(d) This section does not apply to the
Coast Guerd or the National Aeronautics
and Speee Administration.”,

{b) The table of sections at the beginning

of such chapter is amended by inserting
after the item relating to section 2308 the
following new item:
*2308a, Competition advocstes. .
AKNUAL REPORT

Bec. 816, Chapter 137 of title 10, Unlted
States Cude, Is amended by adding after see-
tion 2217 (as added by section 803) the fol-
lowing new section: ’

~3 2318, Annual report on eompetition for

suppiies,

*(a) The Secretary of Defense shall
submit to Condress, not Jater tlian Decem.
Ler 15 ¢f each year, & report on the manage-
ment by Lhat department of the wequisition
of supplies during the preceding fiscal year,
; ":3:1 Each report under this section shall

ato (s

~ *(1) a report on the activities of the com-:
petition advecates of the Department of De-

fense during the preceding fiscal year: and
*(2) the rate of ecrmpotition for contracts
for supplics entered into by the Depariment
during the preceding fiscal year, shewn (A)
by the number of coniracts awsrded com-
povitively 3 & percenispe of the totod
nurber of coniracts awarded, and (B) by
the ¢olior value of contracts awreded come-

peiitively as a percentage of the r.olal cdollar

valae ¢f enutracts pwarded,

ey All Informaation In reports uncer this
section shall be shown for the Department
s 8 whole and {or each of the military de-
pa*lments md tho Dufense Lo"istlcs

C-Agensy.s - ‘

h} The table or s»mlons at the beginnmg
of such charter is amended by adding after
the [tem reluting to section 2317 (as added
by scction §03) the following new item:
"2318. Annual report on competltion for

~ supplies.”, .
PUBLICATION OF PROFOSED REGULATIONS

Sre. 811, Sectlon 2303 of title 10, United
Siates Code, I8 amended by adding at the
end thereof the following new subsection:

“‘d) A regilation prescribed: under this
chapier by the Sccretlary of Defense or the
Secretary of a militery depariment that
would have an effect beyond the internal
operating provedures of the Department of
Defense or that would have & cost or &dmin-
istrative impact on contractors may not take
effect until 30 days after such regulation
has Leen pubjished in the Federal Re'.*lster
{or public comment.”.

EFFECTIVE DATE

Src. 812, (&) Except &s provided in subsecs
tlon (b), this title and the smendments
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made by this title shall take effect at the
end of the 180.day period beginning on the
dete of the enactment of this Act and shall
apply with respect to contracts fer which
bids or proposals are mllclted after the end
of such period,
~{b¥1) Bectlons 802 2nd 805(cd) and the
amendments made by sections 810 and £11
shiall teke effect on the date of the enact-
ment of this Act. :

(2) The amendments made by sections 852
and 800 shall take effect at the end of the
#0-day period beginning on the dzte of the
enactment of this Act, -

‘Mr. NICHOLS (during the reading)
Mr. Chairman. I ask unanimous con-
sent that the amendment be consid-
ered as read and printed In the
Record.

The CHAIEMAN pro tempare (Mr
Dursiv). Is there pbjection to the re-
quest of the zentleman from Ala-
bama?

There was no objection.

Mr, FAZIO. Mr. Chairma.n, will the
gentleman yield?

Mr. NICHOLS, I yield to the gentle-
man from California. -

(Mr. FAZIO asked and was given

- permission to revise and extend his re-

marks.)

M:r. FAZIO. I thank the gentleman
for yielding to me, '

My, Chairman, 1 wish to commend
my distinguished colleagus from Wis-
consin, Mr, Asprx, and Mr, FHiiLL1s, the
ratiking Republican member. en the
action that they and the micmkers of .
the Armed Services Committee have
taken to remedy the problems created
by sartificslly imposed civilian man-
power cellings within the Department

- of Defense,

As you know, the Appropriations
Commitiee in the fiscal year 1633 De-
fense appropsiations bill lifted this
ceiling for industrizlly funded activi-
ties. At that time, it was recommended

1Et the authorizing cominittee review
this experiment after 1 year to deter-

‘mine If such & poley should be coitin-

ued and possiply exnpanded to cover all
ehvilian emiployees. .

After 1 year it was shown thzt man-
egers did not engage in unvarranted

hiring--the fear of wkich hagd led to_
" ‘the initial imposition of the ceilings'a

number of yvears ago, In fact, the re-
sults of the 1.year test were so positive
that the Armed Services Commitiece
has now approved an across-the-board

‘walver on personnel ceilings for fiscal

year 1585.

Thus, managers cen now hire ac-
cording to need as long as they are
within their budgetary limits, This
will eliminate the wasteful praciice of
dropping temporary workers from the
rolls for a short perlod of time in order
to meet end-of-yvear ceilings. An esti-
mated $7 million will be saved this
way. Greater management flexibility
and a more efficient accomplishment
of workload wiil undoubted?y result.

As the Représentative of California’s
Fourth Congressional District, home
of the Sacramento Alr Logistics

‘Center at McClellan Alr Force Base, 1

by
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am very aware of the advrrse effects
that result from artificially imposed
ceilings. 1 have over the past 2 years
workcd with the members of the De-
fense Subcommiitee of Appropriations
and the Personnel Subcommittee of
the Armed Scrvices Comnaittee to im-
plement this waiver.

1, along with my colleague Mr. Gon-
zare? of Texas whose district Is equally
sensitive to this fssue, again commend
cur gocd {riend for hic efforts to elimi-
note the outdated policy of manpower
ceilings.

Mr. NICHOLS. Mr. Chafrman, the
amendment that I offer contuins the
text of H.R. 5054, the spare pzris pro-
curement reform bill. Let me say that
a littie over a year 820, Lthe Imvestiga-
tiolis Subcemmnittee began an exami-
nation on the whole issue of spare
parts procurement by the Department
of Defense. We held eight hearings
during the course of the year, and I
want to thank my colleagues who were
fo diligent to attend these hearings
which turned oui to be & very complex

issue

“'e found that the principal reason
the Pepartment of Defense was
paving excessive prices was the lack of
competiticn In gpare peris procure-
manui. Thus, the thrust of my amend-
ment is to expand competition. The
amendment encourages competition
{irst, by requiring Government pro-

© ewrement personnel be evaluated on

thieir efforis to Increase competition to
ronieve cost savings.

We found thzt in the past the Gov-
ermnent-huvers were graded primarily
oty the number of thelr procurerents,
and on the speed with which they
were execuled, rather than on their
efficier.cy and exercise of injiiative. As
& recuit, buyers tended to take the
ey route of sole-souirce procurement,
Cf seing back Lo the earlier supplier
v.'t‘mut. any ecfiort to determine
vhether a betfer price might be ob-
teined froun enother sunplier,

The amaendment will encourage pro-
e m:’:: peorsannel to seek et.p,:h-
w1 will previde the Covernmeant with
bettor values end will insure thet they
are recoghized for such efficiency in
thizir persannel evaluation and, of
tely, in their pay. ..

MY C‘xairmm the zmendment also
bror Jens cc‘“pntltion by prohibing

“prime contractors from unressonably
. restrieting their subeontractors in

direct sales of their products to the
Government. It would require the
idzrntitication of the actual manufze-
trer of the {tem by rame and by ad.
drzss cuppiied o the Governmeut, It
would reguire the natldnal stock

number 10 be on this item. and any
technical data related to It: This iden-
tiiring information would, of course,

- make it easier to prouure the item

rompetitively.

Arzncy heads would be required
before contracting, to purchase &n
item- 1o identify every other possible
source of supply. Such as the supply

-system of the Department of Defense
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and General Services Administration, -

. and to review the procurcment history
of the item. When the Government
wishes Lo have the ability to reprocure

€ slate w ier technle ala will
be furn .

-

The chndmc—m fdentifies some nine
categ: States
shall_hayve uwniimilea rgns-tntectinl-
muw

ajn_a data management system
approved -
tense. I also provides a framework for

tﬁ’lzsmm
ractors rastriction on the release_nf

t 4 & {nt

Sechnical data. '
The Emendment would also direct

the Sccretar ribe,

by regulat on..ﬂm___&umemin-
chether a

tim the

on the
1 data,
“This provision s considered necessary

nsore that e Govermnent'sdata
R e b
ik - e to
buy replenishment-parts at falr and
reasonable prices during the lifetime
of its major systems.

In addition, the Government should
not be Jocked Into using only one
source for its procurement or repair or
replenishment items where the tech-
nology is not the state of the art. Mr,

. Chairman, the smendment recognizes
that commercial licensing practice
ten serve to increase the number of
availzble suppliers and enhances the
quality of products available. It {s not
the intent of this amendment that Ii-
cense agreements should be discour-
azed or rendered unenforceable or
otherwise affected by any regulations
. or contract provision imposing a time
limit on restricilon of the Govern-
ment's ability to discloze data.

By allowing the Secretary of De-
fense certaln latitudes to determine by
regulation which contracts should in-
clude the time Imit, and what that
time limit might be, as long £s it does
not excced T years, the provision
ellows considerable flexibility,

The CHAIRMAN pro temnpore. The

duration of a

“time of the gentleman from Alabama’

{Mr. NicroLs) has expired, _

{By unanimotus consent, Mr. NICH-
oLs was sllowed to proceed for 3 addi—
tional minutes.)

- Mr, NICHOLS. The Secretary may
provlde for prozcdures 1o walve the
time limit if & contractor can show
that he has & valid trade secret which
should not be disclosed to his competi-
tors, or if the cost to the Government
to poquire technical data is inordinate,
With the f{lexibility inherent In this
provision, 1 belicve the Secretary of
Defenze will be able to stiike the ap-
propriate balance between a contrac.
tor's right to maintain his competitive
position of his trade secrets snd the
Government’s need to be able to huy
spare parts competitively.

H 4927
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Mr, PRICE. Mr. Chairman, will the

gentieman yleld?

Mr, NICBOLS, T would be glad t,o
yleld to my distinguished chairrr.a.n.
the gentleman from lilinois,

Mr, PRICE. I thank the gentleman
for ylelding.

Mr. Chairman, this’ language ap-
pears to be very similar to the lan-
guage we have previously considered
In the committee and which met with
the approval of most members of the
committee, The committee will Acespt
the amendment. .

Mr. NICHOLS, I thank the geniio.
man,

Mr. DICKINSON. Mr. Chzlrman,
will the gentleman yleld? -

Mr, NICHOLS. & yield to my distin-
ilu;shed colleague, the gentleman from

Mr. DICKINSON 1 thank the gen-
tleman for ylelding. -

Mr, C Jet me say ihat
during the course of the consideraiion
of this bill, I can think of no subject
that has created more hezt and per-
haps generated less Mght than the sub-
Ject of the'procurement of spare paris.

I want to commend the gentleman
for his diligence in pursuing this in
subcommiftee. This Is an area that ab-
solutely must bz addressed. The Amer-
ican public demands it. I think that
the House feels very strongly that this
should be pddressed, and the emend-
ment offered by the gentleman from
Alabama is the best solutiph theot the

cormnittee has ccme up with, Ceriain. -~

1y we would support It on this side, 3
Mr. NICHOLS. I thank the gentle-
men from Alzbama.

Mr. HOPKINS. I yleld to my rank-

ing minority member, the gentleman
from Kentucky (Mr. HoPrins).

(Mr. HOPKINS asked and was givan
permission to reuse &nd extend his re-
marks.)

Mr, ECPX 1\’8 I t‘mnk the sonl!
man for yielding.

¥Mr. Cheirnan, I want o recognize
the efforts of the leadership of our
chalrnnan of the Subcommitiee on It
vestizations, the gentleman from Alz-.
Lama, who started these hearings in

April of last vear who has gerteinly oo feovi

shown great tenacity and patience
with all of the different organizations

and companies that have come before -

our subconmimittee, It was beceuse of
his leadership, end the assistence of.

the gentlemsn from Chio (Mr. 777

Kasicn), who has thrown his capable
Intelligence and thoughtfulness
behind this legislation that hes
brought us this far.. ..

© Mr., Chairman, I rise in support of
the amend'nent. offered by Mr. NIcH-
oLs. . -

The Investlgations Subcommittes of
the Armed Services Comraitice began
‘s series of hearings on April 19 and 20,
1982, and continuing through this past
month, During this time we heard tes-
timony from numerous Air Force,
Navy, DLA, and DOD representatives
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reEp0! mbIc fur cmtr..cting &nd acqui-
sition policy, and severnl auditors, as
well 25 2 c:;m:.\fe'.ition edvecate and
brezkout procurement center repre-
sentative,

In es¢h case we heard . tostimiony

rhout extraordinary prices charged by
& coniticior or cnormous price in-
ereaces frovn 1 yeur to the next, For
gxample, in a recent sudit by the Do
periment of Dofense Insneetor Gener-
al, of iZ.000 Lireraft engine paris re-
wiewwd, £.040 hed Incresscd in price
more than DU Lireent and some by
aere shan 1,630 percent. We heard
fropn MNacy ane DOD auditors thut the
(Government paid $100 to £110 for
pers wiich vefe in the DOD supply
. Bystemn for §0.04 and $0.05.

Why did these increases or extraor-
dinary peyvinern:s ocour? Were they ico-
izted ngidents? We heard numerous
reasons from the DOD invluding lack
ef pzrrornel to fill out the forms to
regizition parts through the supply
sxstems Jeck of e c‘l'rica! data to com-
pric ceauisitions: inability to compete
becausy the em :.s Lreprietary; and
gonlity contegd problerns If the Gor-
ernnent vuys a part from other than
the iacwn supriier. Ordering of parts
LR neEc: m""' prices after the order
iz praces ie just:f.e" bez2use they do
nnd rave time to negat!:.t,e prices and

- st subinit tha order in time to ac-

csann for :‘1. ususl 18- to 24-month
1..4.;'!;1;;. bt m. pruolf.ns uncovered
vnd r.:..~'"=c3 1 jurt read are only the
t-,.a of the jceborz. The problem of

spare part TN ce i.zcre_scs dnventory
wansgement, gud leng lezdtimes is o
25)-:.Ea.r-o.d provlem that resurfaces
svery few jears. However, In that time
there has never been an adeguate solu-
titn propesed. I helieve that has not
oourred in part tecause this is a man-
“oq Ger rant, retlem wiich cannot be re-
ved by shirplr issuing new recule-
zm' - gr er...cu':p lecizietion. The stat-
wer ond coeulations which ﬂou]d pro-
o "-' nrrw of the praeiiecs wisich 1=d
rbuees &rp atvesdy In exgst.
z:"-«—l,-w were silaply not fullewed.
Tiie only =ay we will reseive tliese

" Issues and insurs that the taxpoyers'
ianoesy is th

ceourred as & oesuit of the varlous
hezriugs in both (lie Bouse and the
Beunte, as well a5 the abundance of
publicity which has been generated.
However, the Armred Serviees Commit-
{~e wents {o fusure that the attention
angd reqources dedicaied to resolving
ihnse fsstueg in the Depariment of De-
Teree do net wane ouce the Publicity
slo3s.

This mendment will acbonplich
that objective by imposing a'manage-
nont diseipline on the system and by
maring it clear that Congréss will not
tolzrate ohicessive spure parts prices.
Tke committee worked long and hard
10 Insure that this bill would attack
the rooct cavses and niot just the symp-
toms of the problem. For these rea-
sons I commend this amendment to

wasted Is to focus atien-.
“rgionta the pradlem. I think that hics -
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my fellow collengues and urge your
port. . .

The CHAIRMA“. The time of the
gentleman from Alabams (Mr. Nich-
oLs) has expired.

(On reguest of Mr, ITasicy and by
unanimous ennsent, Mr., NicHoLs was
aliowed to proeeed for 4 addnional
minutes.)

Mr. EKASICH. Mr. Chairman, will
the gentieman yicld?

Mr. NICHOLS, I yield to my col-
league on the commitiee, the gentle-
man from Ohio.

Mr KASICH. I appreciate the gcn-
tlvinan yielding.

Mr. Chairman, let me say to the
Hcuse that I could not egree more
with the statements of the gentleman
from Kentucky (MMr. Horkins). The
HHouse of Representatives, and I do not
think it would be an overstatement to
say that also the taxapayvers of this
country, owe a great debt of gervice to
the chairman of {the Subcommittee on
Investigations. The chajrman, under
what was at many times intense pres-
sure, calied heerings time and time
sgain to bring forward those people
who, at the Government level, are in
charge of procurement, a very compli-
cated issue that tock great deal of
time Lo understand,

The chairman 2lso saw fit to bring

contraciors before the subcommittee
in zn attempt to receive their side of
the story end then put together a

piece of spare parts legislation that

was balanced. .

Let us get to basics. The basics are
thsat there were spare parts that were
being sold by conlractors to the Gov-
ernment for prices that were 200, 300,
400, even 500 percent in excess of what
the Government ghould have paid for
them, The public {s frustrated. In fact,
I even think that the majority porty
in this Eguse hos 2 commercizl on tel-
evision right row where we s¢e 8 man
hold vp & wrench and say, “That is
what we hould be peying for this.”

Everyone knows what we are talking
about when we ialk about the prob-
lems of infloted prices on spare parts,
This legislation, the Nichols bfll,
vhich has bezn iniensely studied &nd

put tozether over a perfod In excess of

1 year, Is peing to go farther than any
legiclation in this Congress toward
solving this problem.

I will give my collezgues a covple ex-

smples, The chalrman has {n his legis:

lation the establishment of competi-
tion advocates, Those sre people who
will work in the services, end whose
sole job wiil be to spur an increase in
competition. We have slready seen
competition advocates suceessfully in-
crease competition within the Navy.
We are golng to sce it happen in other
areas of the Armed Forees because of
the language 111 this bill.. .
Another important item requires
coniractors to identify the manufac-
turers of ftems. What had been hap-
pening is that contractors were stamp-
ing their names on parts that had
been manufactured by subcontractors,
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and dramau-::a.lly increasing the price
that wzs being charged {0 the Govern-
ment. The hichols bill requires manu..
{acturers to identify vwho actuzlly
made the part, and to eliminale all in-
terference in the selling of those gpare
paris by the firm that manufactured
it. If we go directly to the manufactur-
ers, and bypass the prime contractor,
we are golng to tet. it for & much
choaper price.

The bill requires the Department of
Defense to check its ovn system
supply inventory when ordering spare
parts. In our investigation. the chair-
mzn found examples of the Govern-
ment buying parts at excessive rates,
even though those szme parts were
available through the Gevernment's
own inventory. We lterally threw
money away on parts that were sitting

on our own shelves. ’
It also goes far In the data rignis

section, me say this. The data
frhts section 1S a vitz] pa-t ou this 5
e chairman was good euough to

accept an amendment from a fresn-
man Republican that would provide &
T7-year limit on proprietery rights.

‘Under the current law, {f a commpany

recelves proprietary rights on a prod-
uct, that means for the next 200 years
that company has the exclusive or mo-
nopoly right to sell that part to the
Government. As the Alr Force itself
says, when you do not have competi-
tion n the procuremen! of sparc parts,
the cost of those items wiil increasé
gdramatically.

This bill provides for sign!ficant
reform In the data richts zres. It
states that the Geovernment will re-
celve g1} data needed to procure the
part. It states thet when Government
funds are used to research and develop
gn item, it will itot be proprieiary. Ana
it provides a 7-year cutelf period. stat
ing that after & period ef 7 years or
less, a company shall not haz'e exclu-
sive or monapoly rights to seil the pa*'t
to the Government.

The CHAIRMAN. The time of the
gentlenan from Alabamsa (GIr, Nice-
oLs) has again e:.pired '

. {By unanimous consent, Mr. KIcH- 20

ox.s was allowed to proceed for 3 addi-
tional minutes.)

Mr, EASICH. If the gentlemzn will

“yleld further, what. it essentielly will
‘do Is to permit the Government to -

bring more contractors into the proe-

.ess of ‘bidding on spare parts. As we

gel more contractors, and as ve have
more competition, we are poing to see
a solution to this problem.

Iwant to compliment the gentleman
from Alabama (Mr. NicroLs) for
standing up in what were very difficult
times, coming forward with a bill that
I think will go a long way toward solv-
ing the spare parts problem. It is not
going to be totally solved under this,
but we go a’long way towerd, that end,
and I want to compliment the chair-
rnan for his leadership in the subcom-
mittee,
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Mr. KICHOLS. I thank the gemle- '

man from Ohin, _
ir COLEMARN of Texas, Mr. Chair.
man, vill the genticman yicld?

Mr. NICHOLS. 1 yield to the pentle-
man from Texas, & member of the
coinmittee,

(r, COLEMAN of Texas asked and
was piven pernmtssion to revise and
e\.tcnd his remarks.)

Mr, COLEMAN of Texas. I thank
the gentleman for yielding.

¥r, Chairman. 1 rise to express my
sLruhp support for the amendment of-
Jered today by Mr. Nicgous, chairman
of the Hlouse Arined Scrvices Subcom.
mittee on Investirations, to the De
pa.rtmert of Pefense authorization bill
in the area of spare parts. I commend
him &nd the membters of his subcom-
mittee for their hard work and leader-
ship In this reform movement. .

I am proud to be & cosponsor of the
legislation, H.R, 5064, which s the
basis of this amendment, as reported
by the Houre Armed Services Commit-
“tee. It vepresents 8 year of careful ex-
“aminntion by the Investigations Sub-
eorunittee B response to the much
pubiicized spare parts procurement
‘proc:ss by the Defense Department,
The amendment provides for more
cost eifective gnd emcient purchascs
of spare parts,

A great number of my constituents
have contacied miz to express iheir

e Concern over the matter of exces- .

Eive prices for spare paris by the mili-
tary. This emcndment helps slleviate

some ©f thoze concerns. It directs that

the Departnient of Defense should

refuse to poy prices that ere not fair.

and rezsonable,  should mzke pur-
chasas in quanzities that offer the best
price for the nomber of units needed,
=nd use standsrd or commercial parts
wneacver toechnically acceplable or

. rost elfertive,
In »ddition. the awendme"t encours
ares copneetitfon Ly reguiring thet
Focernment perscnnel evaluation sys-
jemag recsrnlve efforis to increase come-
potition and other cost savings and
mancates review of noncompetitive ac-
guisitisns. It requires contractors to

_identily manufacturers and producers
“of ilems 80 ‘as 10 aveld the “middle.’

man” where practical. The amend.
ment also requires planning in the De-

pariinent of Defense acquisitions to -

insure that the Department check its
-cinvontory and records before ordering
from a contractor.

nical duta, the amendment defines cat.
cgorics In which the Governinent shall
have unlimited rights In technical data
and requires contractors to warrant
that data they provide be In conform-
ance with the contract, It 'also man-
dates the Department tg develop a
plan for fmproving its data manage-
ment system to allow for easfer access
to technleal dzta which the Govern-
ment pessesses, and restricté certain
limitations on the Government's use
of technical data, . :

With respect to concerns ebout tech-
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1 think the amendment includes

well-reasoned moves in the direction
of much needed reform. I urge my col-
leagues to supportit. .

Mr. HUNTER. Mr. Chairman, v.lll
the genileman yigld? -

Mr. NICHOLS. I yleld to the gentle-

man from California.

Mr. HUNTER. I appreclate the gen-
tleman yieding,

Mr, Chairman, I simply want to say
in the area of proprietsry rights, data
rights, in my experience with the Navy
and with contractors that is one of the
bigrest problems we have aud the big-
gesl generator of cost overruns, where
you have a company which makes an
original part and thereafter for the
next several hundred years hss the
right to repair that part, and there are
other companies who could repair the
part if' they had the proprietary
rights, f they had the data or the
blueprints essentially that were avafl-
able. They could it for maybe half the
price but they esnnot because the

the part has the rights to that data.

I commend the committee for p
ting that very importent element inio
this package. I think that this bill, in
fact, will operate to greatly reduce the
cost of defense to the American tax-
payers. -

Mr. NICHOIS 1 thank the gentie-
man from Czalifornia.

Mr. MITCHELL., Mr. Chairman, will
the gentleman yield?

Mr. NICHOLS. I yield to the gentle-
man from Mzryland, the distinguished
chiairman of the Small Business Com-
m ttee

company that originally manufsctured ' ETESS.
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Mr. MITCHELL. I thank Lhe gentle.
man for yielding. I want to commend

him for his effort.

- But 1 have a series of scrious con-

cerns rbout the nature of this amend-

ment, 1 am sppreciative of the fact

that v'e ere going to encourage agency
personnel to do things through an
evaluaticn system, the identification
of itemns and so forth, encourage the
establishment of data management

systems. But you have to lay that

against the background of v'hat this
Congress has been trying to do since
1969

Since 1969 various committees of

the Congress have looked at this Issue

&nd have sugeested certain things thaet

ought to be done. But they were never
really done,
Essentially it got to be a jauboning

process with DOD, and which was

blithely fgnored. The record will show
that when the dialog first got started
50 percent of the spare parts were sole
source, noncompetitive In DOD. De-

spite 1969 and the ensuing years, that

figure has risen to 77 percent.

I guess what I am saying, though, is
1 commend the gentleman for all of
the work he has done, &nd particularly
my colleague for his very good amend-

ment. It comes almost down to, except
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in the case of s'our amendment it
comes down 10 Jawboning again.

The CIIATRMAN. The time of the
gentleman from Alabama (Mr, NicH-
oLs) has azaln explred.

{By unanimous consent Mr. Nicucis
was allowed to proceed for 2 additional
minuies.) -

Mr. MI’I‘CHELL. That Is my only
concern. I would like Lo see an amend-
ent thet was a lttle bit tougher.
hot{rs Is all rlght. no question about

8
But the rest of It.. it certainty seems
o me to encourage, 10 encourage to
dentify. to encourage the agency to
identify every other source, that is
what we have been telling them since
1969, and that is what they have ig-
nored

Mr. NICHBOLS. 'Let me respond to
{he gentleman, my friend from Mary-
land, and tell him he is exactly cor-
irect. This has been an ongoing prob-
lem ever sinee I have been fn Con-
gress, ever since you have been In Con-

But let me remind the gentleman we
have never put this into the law. We
have slways done it by regulations,

and the Secretory of Defense, end ad- -

mirals“and generals, they come and
they go. Por that reason, that Is why

- we sre putting it inte the lIaw. We feel

ke It has sufficient teeth in it to do

the job.

Mr. MITCHEL... I thenk the eentle-
man for his explanation.

I am not yet satisfied, but I do com-
mend you for these first forward steps
you have taken,

Mr. DINGELL. Mr, Chairman, will

" the gentleman yleld?

Mr. NICHOLS, I yield to the gentle
man from Michigan.

Mr. DINGELL. I thank the distin
guished gentleman from Alabama for
yielding. I endorse his amendment.

1 support the very careful wecrk .

which the gentleman has done. I com-
mend him for the leacership which he
has brought to the House, and I urge
my colleapues to adopt his amend-
ment.

the gentleman yleld? -
Mr. NICHQIS. I yield to the gentle-

“man from Illinols. . -
{Mr, DURBIN asked and was gi\.en o

permission to extend remarks.) -
‘Mr. DURBIN. Mr.
would like to commend Mr. NICHOLS

. for preparing this legislation which

‘shows that Members ¢f Congress are
truly concerned about eliminating
waste, correcting system failures, and
improving management deflciencles in
the Government,

Mr. DURBIN, Mr. Chairman. mll

Chairman, 170 -

The Demgocratic Ireshmen have been -

‘concentrating their efforts on identify-
ing ways to control the high Federal
deficits, When the President's Private
Sector Survey on Cost Control, the

Grace Commission, published its find- ~

ings earlier this year, we were natural-
1y lnt.erested in applying those recom-

~

LI

u:-‘-:—."—!ea&.-q-:-\v'b-‘

[ ooy




R
-

i 4930
-mendations that had been adequately
investieated end reviewed.

Nearly 2,500 recommendations were
submitted, with claims that subsian.
tial savings could be achicved over a 3-
year period. The logisties of fully eval.
uating cach recommendation, and
esch cost estimate necesszrily takes
more effort than a few months would
allow. However, CEO &nd GAOQ pulled
through with a8 jeint analysis of the
Grace Commission’s recommendations
in Februnry, and identified areas
where $58 biilion could be saved over 3
rears.

Many Me -nbers of Congress have ex-
tioossed thefr concern about the use of
appropriated funds by the Depart-
ment of Defense. Often times, DOD
seems Lo funciion like & black hole: Its
gravitationzl force pulls in funds
which disappesr in a fashion which i3
nearly impossible to trace. So, it does
not scem at all surprising that the pri-
mary recommendalions made by the

race Commission for the DOD and
€ach branch of our military services
are to improve the weapons systems
apguisition process sng update inven-
tery control. The trick is to transiate
these proposals into acticns which are

workable and edf Fcti\'

On this agcount, T would lfke to
thank Mr. NicHore and the efforts of
his subeom-mittee in fully fnvestigating
thz procurvmient of spare parts, and,
{in cooporation with our military serv-
icee, palisng togethier measures which
wovid he most cost effective The
Grice Cornmission did its job of com-
raring and evaluating general alterna-
tises for improving the acqulsition

processs, and the Armed Services Com-
- mittee turned rome of these sugges-
ticns into workable solutions. This
ineastre not only incorporales the b
“*jectives of tlie Grace Commission, it
ross berond the generalized recom-
.mendniions of that report to identify
specifie ana aoplizable forms., _

The nrned servicss measure takes
eevzranl girect stecs to increase compe-
n 1.-n in the procurement of spare

pa~is. It reflects the committee’s find-
ings theot cne of the mejor causes of
absurdly i.igh prices charged for spare
. Parts is the lack of effeciive.competl-
iivr i the proecurement process.

Some of the steps incorporated in’

this amenhdment {o increase competi-
1ion seem 2lmae:ot like commonsense to
- someone not familiar with the pro-
curerient process. For example, in the
zrea of =acquisitfon planning, the
anendment requires that the Depart-
ment of Defense check its ewn supply
system inventory to see if the part it
secks is available, and at what price,
b¢ fore ordering it {from a contiractor, It
also reguires buyers to lodk at the
- record to see what prices,were peld
previously for the seme ifém and to
jook at a picture and description of
the part so they know what they are
buying. While it does seem Lthat DOD
buyers would already be taking these
steps, I think it is also easy to under-
stand how they could be left aside, es-

-

. curement process to make surjhey

-my constituents ahout their tax

pecially in the rush to get things done,
or after many years of doing the same
thing. Mr. NicsoLs' amendment recog-

into law and In est: -lshing competi-
tion advocates at exci: step in the pro-

are enforced.
Mr. Nicrotrs' amendment makes sev-
eral other effective changes in the PIo-
curement process, reflecting hi
commitiee’s careful review

countless expresslons of outrage

lars paying $1,118.26 for a plastic stoo
cap that they could have brought in

their Jocal hardware store for pennies.

I share their outrage, and I believe

that Mr. Nicxons' amendment
changes that process so that many
abuses wiil be eliminated.

Once again, I commend Mr. NicHoLs
and his subcommittee for preparing
this amendment, and I urge my col-
leagues to support it as an effective
step toward eliminating waste in the
procurement practices of the Depart-
ment of Defense,

Mr. SKELTON. Mr. Chairman. wm
the gentleman yield?

Mr. NICHOLS, I yield to the gentle-
man from Missourl (31r. SKELTON). .

Mr, SKELTON. I wish to join In sup-
port of this very, very important

amendment. You have done your

Kation & great service,

People, the taxpaying public, ere
very concerned wbout this issue. I
think you are on track.

I think not just this year ‘but in
years to come this will pay dividends
for the American taxpaver, and I com-
pliment you and wish you wellon it, |

E . Mr, Chairman, I
move to strike the regulsite number of
words. -

1 rise_in support of the amendment
offered by UHe gentléinan Jrom Ala-
b HICHOLS). ‘L he Governm égt
OFerations Committee, in heerings
held over 8 ycar ago, uncovered wide.
spread sbuses in DOD's spare paris
procurement program. While numer-
ous factors contributed to this prob-

- lem, we found that the primary causes

were a failure to use competition and
the absence of incentives to reduce
costs. Unless these basic management
problems are resolved, we can expect

to see DOD buy more claw hammers .

and other items at exorbitant prices.

In my view, the amendment address-’

es the primary faclors that are found
plaguing DOD's spare parts procure-
ments. While eritics may say that it
goes too far or that it does not go far

enough, I believe it strikes a fair bal-

ance between competing interests.
Granted, this amendment does not
solve all of DOD's procurement prob-
lems, but it is & good {irst step toward
resolving the spare parts abuses. -
Notwithstanding, I want to take this
opportunity to express my -concerns
regarding the inclusion of computer
software and related ltems\ in this

T t%wk) O{Z’
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_dala rights, particylar!
- 1¢CRROIDEY Area, & complex issue

nizes this in fncorporating these steps’

amendmcnt

mﬁm;&i‘o_umw1
high

11
n_legislation dealing pri-
marily th spare aris. nother
¢ on is provided in this amendment
1 overnment’s Inirimge-
ment on rietary_dn is
d'é‘v_h_’__ma_mlw_n_aum_Lp_'ﬁl !"xehse
While 1| support the overall amend-
menl, 1 aiso waht to make it clear that

the Government Operations Commii-
tee -will be looking very closely &
OD's. implementation of this provi:

ment of spare paris, other broader
reform . measures &re now pending
before Congress. In this regard, H.R.
5184, the Competition in Contracting
Act of 1984, recently passed out of our
commlitiee, requires the use of compe-
titlon on a government-wide basis, I
firmly believe that H.R. 5184, coupled
with this amendment, will g0 a long
way in cleaning up the Government's
procurement process—once and for gll.

I urge all Members to support this
emendment.

AMERDNENT OFFERED BY MA. BEDELL TO THE

AMENDIENT OFFERED BY MR. XICHOLS

Mr. BEDELL. Mr, Chairmen, I offer
an amendment to the amendment.

The Clerk read as foliows:

Amendment ofiered by Mr. BepELL to the
emendment offered by Mr. Nicuors: After
sgection 811 of the title proposed Lo be in-

. serted by the amendment, insert the follow-

ing new section:

cournmo!t AND COST EAVINGS FOR 5PARE
: . PARTS
Szc 812. (a) Chapter 137 ol title 10,
United States Code, is amended by addrng
at the end thereof the following new sec-
tions:
“g 2319, Competition for spAre parte

“(a) A person may not be denied the op-
portunity to submit end have considered an
offer for a contract to be mada by the De-
partment of Defense solely because the
person--

“(1} Is not on a lst of qualified Lidders

reseribed or maint,ained by t.he Depart-
~ment of Defense; or.

~(2) in the case of & contract. for t.he ]:ur -
chase of a product, does not have Its prod-

.uet or producis on s list of qualified prod-

uets preseribed or maintained by the De-
partment of Defense, . ‘

*(b)X1) The head of an agency may not go-
licit sn offer from only one source, or nego-
tinte with only one source, for the purchase
of spare or replacement. parts unless the
head of the netivity of that agency that
made the contract certlﬂ_es. for each such
purchase, that—

“(A) the parts are avallzble from only one
source and no other source is capable of pro-
ducing the same or like parts which gre con-
gistent with the legmmate needs of the
agency.

*“{B) the agency's need for the parts is of
such urgency that the mission of Lhe agency
would be seriously Injured if it did not solic-
it from or negotiate with only one source; )

“(C) the disclosure of the agency’s needs
to more than one scurce would compromise
the national securlt."r




~ the head of &n activity is the senior commis-
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(D) the source to be used has a lezltlmate
proprietary interest (as specified in regula.
tions prescribed under subsection (cX1)) in
the parts or their manufacture and the
agency would be legally lishle Lo such
source if it purchased the same or like pa.rts
{rom another source; or

*{E) & stetute requires or avthorizes thnt
the parts be purchased through snother
sgeney or from a specific source.

“(2) Paragraph (1) does not apply to a
contract for less than $25,000,

*(3) For the purposes of paragraph (1),

stoned officer or.civilian official of the
pariment of Defense who is asiizned to,
cmploved by, that activiLy, whose duty sta-
tien is at or nesr the sume site as the dul,
station of the officer or officia) who hes au-
thority to ealer Into the contrect on behalf
of the United States, and who is a supervi-
sor of that officer or official with respect to

* ) Within 180 days after the date o
the enactment of this seclion, the Secretary,
of Defense shall prescribe by regulations
what constitutes & legitimate proprietary in-
terest of contractors in technical or other
<cata. S8uch regulations shall be preseribed as
a part of the single system of Government-
wide ‘precurement regulations prescribed

-under subsections (a} and (b) of section & of

the Office of Federal Procurement Policy
Act {commonly referred to as the ‘Federal
Arquisition Regulations’) (41 U.S.C. 405). In,
piescribing such regulations, the Secretary
of Defense shall give consideration to the

)

“{A} The .statement of congrescional
policy and objectives in section 200 of title
35, the slatement of purpoeses in seetion 2(h)
of the Small Business Innovation Develop.
rent Act of 1582 (Public Law 97-219; 15
V.E.C. 638 note), and the statement of the
p‘.'irv of Business A71 (15 U.8.C. 637).

“tB) The intcrest of the United States in
increasing competition and lowering costs
by developing and locating salternative
sources of subply and manufacture.

“(C) 'The rights of the United States to
any technical or other data which Is devel-
oped In % hote or iz part with Federza! funds.

(D) The placement of a time limit on
rizhts of a business concern to technical or
cilier dzata develeped substantizl) iy, with
Frdcral funds If such data is needed to
cnsure the use of conpetitive procurement
meihods jor the Soture acquisition of parts
to which: sush data pertains.

——t(%) Regulitions prescribed under-para--

greoh (1) shall—

“{A) direet appropriate agencies of the De-
patpiert of Defease Lo establich rgverse en-
macering programs which provide domestic

businzss concerns &n opporiunity to pur-.
chzse or borrow spare or replacement parts
from tha United States for the purpose of
oesign replication or modification to be used
¥ 52h coneerns in the submission of subse-

- guent offers to sell the szme or tike parts to
- the United States, Lut nothing In this ¢lause

shiall Himit the authority of the head of an
agoaey to impose restrictions on such & pro-

‘grzim rclated to national secugity consider-

ations, inventory needs of the United States,
the improbability of future purcheses of the

same or like parts, or any additional restric-

tions otlierwise required by law;

. -"(B) require that the procurlnz agency, -
with respect to each major gystem eequisi.

tion, negotiate with the contractor, and in.
clude in the Initial development contract
and each subsequent production contract,
provisions perfaining to technical or other
data developed in whole or in patt with Fed-
era! funds that specify the right of the .

-United States to ov.n. license, use, or other-
wise have nccess to Lthe data and the extent,

. . . -
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i.t anhy, of the proprietary Interest main.-

tained by the contractor in the date; and
*(C) provide for the Imposition of appro-
priate remedial measures agalnst econtrac-
tors which Imprcnerly designate lechnical
ther dala &s proprielary.
g e Secretary of Defense shal]-

“(A) consull with representatives of &sso- .

ciations representing small business con-
cerns before preseribing regulatlons under
peragraph (1); and

*{B) rfter such regulations are prescribed.
subinit to Congress & report detablling how
such regulations give consideration to the
actors described in clauses (A) through (D)

uwragraph (1) and implement the require.

2
4ty of Defense shall pro-
vide that manufacturing data, technical
date, or other data that Is the property of
the United States and under the jurisciction
of the Department of Defense shall be eata-
logued, stored, and inventoried in & manner
allowing for its ready and timely access by
-any domestic business concern upon the re-
quest of the business concern.

- --"(e) This section does not apply to the Na-

tional Acronautics and Space Administra.
Lion or to the Coast Guard.

“§ 2320. Commercial pricing for Rpare plrl.a

*{a) Except as provided in subsection (b),
‘a contract made by the Department of De-
fense for the purchase of spare or replace-
ment parts having commerclal spplication
that {s made by negotiation may not result
in & cost to the United States that exceeds
the lowest price at which such paris are
made avzilable by the contractor to dom-
mercial buyers,

*¢{b} Subsection (a) does not apply to a
contract if the head of the activity within
the Department of Defonse that zdminis-
ters payments under the contrect certifies
that the use of the price otherwise required
b;' subsection (a) is not appropriate beceuse
O e

+(1) Nationa! security considerations; or -

*“(2) differences In quantities, quality, de-
livery, or other terms and conditions of the
contract from commercial contract terms.

“{e) A person who submits an offer to the
Depariment of Defense for the supply of
spere or replacement parts having commers
¢iz] application shall certify in its offer that
the price offered Is its lowest commercial
price for the parts or shall submit with the
oifer a written statement specifying the
amount of the excess above the lowest com-
merciel price of the offeror for the prod-
-ucts, providing a Jjustifieation for that
excess, and requestlng & waiver under sub-
section (bX2),

. "d) For the pnrposes of subsectron (b).
the head of an cetivity is the senior commis-
sioned officer or civilian official of the De-
partment of Defense who is esslgned-to, or
employed by, thet activity, whose duty sta-
tion is at or neer the same site a5 the duty
station of the officer or official who has au-
thority to administer the contrast on bebalf
of the United States, and who is & supervi-
sor of that officer or official with respect to
the performance of contract administration

.functions, . .

“g 2321, Falr rllstrlbu(lnn of overhead charges for
spare parts
“(a) A contract made by the Department
of Driense for the purchase of spare or re-

placement parts may not result in a2 cost to |

the United States that exceeds the sum of—

*{1) the direct costs incurred by the cono
tractor for suchr parts,

(2} & share of the contractor's overhead
th;t is directly attributable to such part.s
an
“3ra reasnna.b!e protlt.
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*“{b} Overhead Lhat may he zllowed under
subsection ¢a) ghall be limited to those
amounts that are actuslly incurred by the
t‘:’onl.mtor nnd that lre properly nunbul.a-

le L0

*{1) the manufacture of the parts covered
by the contract; .,

+#{2) changes or modifications made to '

such parts;

3&) the t.uunz md evalustion of such
p

“{4) any value otherwise by the contractor
to such parts; or

*(5) any other u:m'iw requlred as an ele-
ment of performance under the contract.

*{c) Nothing in this sectlon shall reqguire
the submission of cost or pricing data.

*{d) This section does not apply to a con-
tract for the purchease of spare of replace-
ment parts from & contractor who Is & regu-
Inr desler in such paris within the meaning
of the Act of Juns 30, 1836 (commonly re-
ferred to as the "Walsh Healey Act’) (41
U.B.C. 35-45).",

<b) The table of such chapter Is amended
by adding st the end t.hereot the following -
new ftems:

*2319. Competition for spa.re parts.

*2320. Commerciz] pricing for spere parts.

“2321, Falr Qistribution of overhead changes
for spare parts.”.

Rede':lgnabe section 812 of the title pro-
posed to be Inserted by the amendment as
section 813 and in subsection (b 10) of Lhat
section strike out “sections 810 and 811" and
g}?-ft in lieu t.hereof “secuons 810, 811, and

Mr. BEDELL (during the reading).

Mr. Chalrman, I ask unanimous c¢con- -

sent that the amendment be consid-
ered as read and printed in the
RECORD,

The CHAIRMAN Is there objection
to the request of the gentleman from
Iowa? :

There was no objection.

(By unanimous consent Mr. BEbELL-
was allowed to proceed for 10 addition-
al minutes.)

Mr. BEDELL. Mr. Chalirman, this

amendment does not delete any pert -

of the Nichols amendment. It simply
strengthens the amendment and ad-
dresses some areas not addressed in
the Nichols amendment.

.1et me explain the major parts of
what my aniendment would do.

It provides that anycne can bid on a
Government contract for spare parts
without having to be on 2 qualified .
bidders or products list, Under Gov-
ernment regulations the Government
does not have to accept the low bid

unless the low bidder has been found -

to meet adequate criteriz and the
product has been tested and proven
satisfactory.

Nor is it required that the contract
go to the low bidder.if time require-
ments preclude adequate testing of
perts to be supplied.

. Two, ‘my samendment limits sole’
source contracting of spare perts’
except for five specific exceptions.

Three, it strengthens the Nichols
bill on proprietary rights by requiring
the Secretary of Defense to Issue regu-
lations that require up front negotia-
tions on proprietary rights to enable
potential suppliers-to obtain sample

parts for purposes of reverse engineer- =
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ine 2ud to st forth penallil.s for vio-
thetineg resulations  on  proprietary
Uhahits. 1 doct rot remove any part of
the Nizhols bill in regard to proprie:
tary rizhis, and those parts of the
Niehiels bill that are in the amend-
ment, will eontinue to ke in the
famendment and will continue to be
part of this legislation if my amend-
ment is added.

Four, it requires eontractors to
surply parts at their lowest commer-
ch! orire or justify reasons focr any
hirher chores,

P:‘L it rcqu:res that only overhead
applicable to the pirt can be charged
to the Goverument, This will elimi-
nai€ the ways the contractor justified
$435 for 2 £7 hammcr, |

I had planned to include in this
amendment & provision that cosis
would be & secondary consideration in
the sclection of architects and engi-
neers with qualifications of the firm
and the cuality of tiie proposal recei\'-
in £ pri;siy consideration.

Sinve tuis it different from the spare
p:.rgs fsaue I have not included it in
the amendment. But I will cffer such
an sayondment iater in this bill

Mr. Chuirmen, the problem of Gov.

ernmont proourement came to my at-
tentivn vhen the Small Business Sub-
ccmx.x.::oe which I chalr held hearings
on icgislation that was referred Lo my
sutcommiliee.

Ay & fermer businessman. I was
shooled to find some of the problems

't in Government procurement
1iv subecommiitee held two
o7 hearings on this matter in
1. We z2la0 had a field hear-
ing n Torth Carolina, W¥ subcornmit-
tee investigation included a visit to a
TIovermacst purehasing  department
*in Wew ¥o:i Btate, and I visited a rro-
curersrnt office ln the Warhinzton

thid cuis

C Ry,
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Jn Lidition 1o this, my commitiee
vy base in Floride to for-

Leer fonestigrete this matter, Time is
Hyate?, Bul s 2n exampie, 1 would

-hike toted] the commiitee sbout one of -

my experiences. When the Army,
MNuvy, wnd Alr Force were tesdiymg
be"o-'- us. ¥ asked them *who is re-
sponsible for paying $430 ..ome for a
_hammer.”

The aCmiral from the Navy sa1d. "1
=m recponzibie for that. It was the
Nuvy that did that.”

“How did that happen?-'fu 1 asked
him.

“We nteded a repa.ir kit. for flight
simulators,” he raid, “and -when the
guote eame in from this suppler since
it ezame within our guidelines and
seemed reasonahle to the buyer, he did
not check the prices on the individual
items.”

*How much did the repair Kit cost?”

. 1 asked him.
“I don't know, but I can find out for
" ¥ou,” he replied.

‘Nichols smendiment,
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*I wish you sould get for us the cost
of the kit and also the cost of the indi-
vidual items In the kit"” I requested.

Well, we finally received the infor-
mation from the Navy. The repair kit
cost. the itaxpayers $847.000. The
hammer was one of the better buys: it

~cost only 62 times the normal retril

price.

1 purchased Lhis tool kit from a Jocal
retail store for $52.44 for some 21
items. Those are common items that
fnclude such items as pliers, tlickness
gazes, hammers, sockel drive. This %-
inch socke! was $1.49; the Government
paid $456 for it, for example,

On and on with the various items.
This is the list of the 21 items 1
bought for a total of $52.44.

The Government paid over $10,000
for those identical items, over 100
times the retail price in toial for thode
Items. I &lso have a list of how the

suppller justified charging $436 for a

hammer. Here are the ﬁgures that he

‘EaVe us., _
The hammer cnst, £7, the material

packaging $1, material handling, $2
sparcs-repair department, 1 hour, pro-
gram support administration, 0.4 of an
hour; program management; 1 hour;
secretarial, 0.2 of an hour; 2,6 hours of
enginecring support, $37; overhead,
110 percent, $41; mechanical subas-
sembly on 8 hammer, 0.3 ¢f an hour;
guality control, 0.9 of an hour: oper-
ftion program manggement, 1.5 hours,
program planning to buy 8 hammer, 4
hours; management projection, 1 hour;
quality conirol, 1 hour; total 7.8 hours,

_$93; manufacturing overhead, 110 per-

cent, $102; Gi:A, $90; fee, $56; tolal of
$436 for a $7 hammet,

Mr. Chairman, we must bring some
sense to this waste of taxpayers
money. The Nichols amendment goes
part way in addrossing this problem.

My amendment docs not dilute the
it strengthens
the Nichols amendment and legislates

~some further considerations in mi:i-

tary spending,
Mr. Chairman, we cannot sit idly by

and let this waste of taxpayers money

continue. We must let our constituents

“know we mean buslness, - -+ o
I urge support of my amendment

and the support of the Nichols amend-
ment including my strengthening
amendment.

Mrs. HOLT. Mr. Chairman, will the
gentleman yield?’

Mr. BEDELL. I yield to the gentle-

woman from Maryland.
Mrs. HOLT. 1 thank the gentleman.

~I .commend him for supporting the

Nichols amendment. 1 think it should
be said here that the testimony we re-
ceived in the Armed Services Commit-
tee was to the effect that this adminis-
tration, through Mr. Carlucel's efforts,
had brought all of this to light; that
these are things that were written into
contracts in the past and that now we
are trying to change that.

I think it brought it to the press' s at-

tention, to the public's attention, and
certainly ghould be commended and

tracts.

Many vendors ha\e been villing to
rewrite the contracts so that these
gpare parts and these tools are not in-
cluded in the total overhead. I think It
is really time that we zl! sei aboul
trying to correct that. But the admin-
istration does deserve crecit for bring.
ing this to light; bringing it cut in the
open and msaking the press and the
public aware of it.

I thank the gentleman,.

¥r., BEDELL. If I mzay reclaim my
time, I think it Is correct the adminis.

tration is making some efforts. Eut 1

would tell the gentlewoman -from
Maryland that the only way we found
this out was by the pursuit. of our sub-
committee of demanding that we get
the information.

1 would tell the gentlewoman first
that I have had the Navy in my office
end the Navy szeems to think this
method of procurement is still perfect-
1y satislactory. So that I vould hope
that the gentlewoman wvould uncer--
stand that in this particular case we
hed to demand from the Navy the in-
formation as to what they had paid
and it took a large number of phone
calls Lo get it.

Mrs, HOLT, If the gentletnan would
yield further, certainly in the Armed
Secrvices Commlittee it was brought to
the attention of the subzommitice. We
were making every effort to iry to cor-
rect legisiation or prepare lepisizlion
that would force the Defense Depart-
ment to look at it further.

But the initial bringing this to lizht
was done by Mr. Carlueef and the
people in the Defense Department.
‘When the press began to talk about it
then 21l the commitiees bezanie con-
cerned &nd the people became con-
cerned.

LY

‘But I do think they deserve credit .
for pointing out the way thai these -

contracis hzd been written in the past
and that it should be corrected. . -
Mr. ROEMER. Mr. Chairman, will
the gentleman yicld?
Mr, BEDELL. § yleld to the gf.ntle- ‘

~man frem Louisiana.

Mr. ROEMER. I thank mv ceﬂeague ’
for yielding. Lef me make sure I un-
derstand the purpose of your presen-

tation. No. 1, do you support the Nich-

EDELL, T stpport the Nichols
1endment. and my amendment does |

~passed and we
then pass the Nichols amendnent as
amended by Bedell, it would include
everything that is already in the Nich-
ols amendment.

Mr. ROEMER. I see. So your amend-
ment would be in addition to?

Ng. BEDELL. That is absolutely cor-
rec o
Mr. ROEMER. Is it true your
amendment would be directed toward
competition and adding to the number

~of firms that might bid on these parts _

May 30, 1984 :
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or Individual nsqemblies thereof, is
that true?

Mi. BEDELL. That Is absolutely cor-
rect,

Mr. ROEMER. I have a feeling and
it is vnofficisl; {nformal, that there is
scme chjeclion L0 your amendment.
Have you had that same feeling?

The CRAIRNAN, The time of the
gentlenian has expired.

(On request of Mr. RoEMER and by
unanirmous consent, Mr. BEDELL was al-
lowed to proceed for 2 additional min-
utes,) :

Mr. BEDELL. I yleld to the gentle-
ran from Louisiana,

}r. ROEMER, I thank the gentle-
man frorm Jowa'for yielding,

Doecs the gentleman have the same
feeling that some object, and could
you help us, those of us who have not
bzen elther on your subcommittee or
theirs, as to why they might objlect to
. Incressing competition or increasing
ihe number of bidders on these spare
perts?

Mr. BEDELL. 1 will do what I can.

One of the provisions of my amend-
ment says that anybody ean bid on a
Government contract. There are those
who =2y thiet they do not want any-
body to bid unless they are gualified
bidders or qualified products list.

In my opinion this is & restriction of
competition and this indeed is a2 way
o keeping poople from being able to
big. Scmne people object to that. But it
rhould be clearly understood that if
my smendment is pasced and s acded
16 the Nichols amendment, that sny-
body will be able to bid but the Gov-
ernment will not be required to take
the low bidder until they have satis-
fied themselves that both the product
and the bidder meet the adequate eri-
teria 10 meel their requirements and if
there j= not time (o do that they are
nat required to Loke thie low bid.

Mr. ROEMER. I thank the gentle-
man,

Mr, OTTINGER. Mr. Chalrman, wili
thie gainleman from Jowa yvield?

14y, EEDELL. I yield to the gentle.

mezn from New York.
© Mr. OTTINGER. I just would like to

. . congratulate the gentleman for the =
fine job he has done In his subcommit-

tee in bringing out these horréndous
situations to public scrutiny, and for
his amendment which really adds to
teeth into the Nichols
amendment v.‘ﬁch I join him in sup-
porting.

Mr. ADDABBO. Mr. Chairma.n. v«iu
ithe gentieman yield? ;

My, BEDELL. I yleld 5 the gentle-
man {from New York, -

Mr, ADDABEBO. I thank the gentle-
man for yielding.

i eit on the subcommittee with the
gentleman. I wish to commend him on
this amendment. I think it Is very im-

. portant, X think we have proven In the -

past through our heari with the
Small Business Committee that where
there is competition you not only get

lower prices but you also get better
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qualily; espeelaﬂy when there is small
business involved.

1 ask the House to support the gen-
tieman's amendment.

Ir. Chalrman, I rise in strong sup-
port of the Bedell amendments to
H.R.5167.

Recently a considerable amount of
publicity has been given to DOD's pur-
chasing procedures in the arca of
spare and replacement parts, For ex-
ample, press reports revealed instances
where DOD paid $1,118 for a plastic
stool cap, $104 for an electric diode
and $435 for an ordinary claw
hammer. These outragecus procure-
ment practices are by no means novel
to the Congress. The Defense Appro-
priations Subcommittee has repeated-
ly directed DOD to improve its record
with regard to spare part purchases,

1 would like to point-out what action
has been taken by the Congress and
why we are hera now in 1884 to legis-
late some solutions.

In 1868 the Defense Approprlstions
Subcommittee found that *no proce-
dutes to coordinate procurement of

“this type had been established.”

In 1269 the commitiee report stated
that DOD “was not making sufficient
and realistic attempts to obtain com-

petition in the procurement of spare.

parts.” The report found that 50 per-
cent was negotiated v.lthout price
competition,

In 1879 the committee report stated
that procurement personnel were not
really familiar with the items they
were procuring and managing and that

.this made it easy to pass through the

system items which were grossly over-
priced. The committee directed DOD
to establish remedial policies,

In 1980 the committee directed t.he

establishment of component breakout -

programs to eorrect overpricing.
In 1981 the cormmittee report high-

lighted the area of procurement of

spares as needing additional manpow-
er and encouraged DOD to find alter-
nate scurces.

In 1982 the committee report stated

that “direct purchase of spares from
subcontractors (rather than from the
prime) should be pursued.”

In spite of all these congressional di-
rectives dating back some 15 years,
noncorpetitive purchases of spare
parts have actually increased from 650
percent in 1969 to 77 percent in 1982,

Finally in 1983, the fraud and abuse
of the taxpever's dollars was high-

lighted by the press. Only as & result.

of unfavorable pubiicity did DOD
decide to make major changes in their
procedures for purchasing spare parts.

Unfortunately, the 10-point memo-
randum issued by the Sccretary of De-
fense In July, 1983 lacks specificity
and fails to offer an adequate solution
to the spare parts problem. For in-
stance, there Is clearly a need for DOD
to specifically set forth what consti-
tutes an adequate sole source justifica-
tion. However, the memo merely states
that -DOD should ** * * accelerate
reform of our basic contract proce-

.
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dures to encourage competition and
preclude overpricing.” I assure you
that within DOD this will only be in.
terpreted as & *“best efforts” missive
rather than & mandate to get the job
done. This {5 not the proper approach.
Instead, specific restrictions should be
placed upon the use of noncempetitive
sole source contracts for spare parts.
The Bedell amendment to H.R, 5167
accomplishes this by enumerating only
five specific instances where a non.
competitive sole source contract for
spare parts may be swarded.

~Other anticompetitive practices are
eliminated by the Bedell amendments,
The qualified products list and quali-
fied bidders list have been used by
DOD to screen out potential offerors.

All business concerns should be afford. .

ed the opportunity to offer their prod-
uct or service to the Goverrunent. This
will effectively increase competiiion
and eost savings without any reduction

in the quality of products furnished to .

the Government.

1 urge 21l my colleagues to support
the Bedell amendments to E.R. 5167
es & logical approach to promote com-
petition, reduce, acquisition costs and
maintain the Na.tions full productive
capacity.

Mr. MITCHELL. Mr. Chafrman, will
the gentleman yield? :

Mr, BEDELL. 1 yield to the Chalr.
man.

Mt MITCHELL. I too co"gratulate
the gentleman. This is the issua I was

speaking to earlier In my colloguy’

with the gentlerman from Alabama.
This puts some teeth into the thing
and that is what is needed. -
The CHAIRMAN. The time of the
gentleman has expired. :

“(On request of Mr. MircrELL and by
unanimous consent, Mr. BEDELL was al-
lowed {0 proceed for 2 additional min-
utes.)

Mr. MITCHELL. }f your amendment -

did nothing else than to limit the use
of the present qualification criteria,
such as quslified products and bidders
1ists, if it did nothine else than that,
that would be 2 major blow sgainst
this kind of rooking of the American
public in ferms of the way t.he aoon:...
cies procure.

B 1740
"The argument will be raised that

somehow or another this aifects com- ~ -

petition.

How in the name of God when you
open up a bid to everybody can that
affect competition adversely? Particu-
larly when the gentleman insists that
the military will have the final say so.
The argument on competition Is a spe-
clous argument. It does not belong

“here.

I would urge the House to support
the gentleman's amendment.

Mr, SCHAEFER. Mr. Chairman, will
the gentleman yield?

Mr. BEDELL. I yield to the gentle- -
man from Colora.do.
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Mr SCHAEI-"ER Mr. Chairman, 1
rise in support of this amendment. and
1 wouid like to thank the gentleman
from Iowa for yicldirg & moment of
his time to me to speak to this issue.
This js an especially appropriate time
for the House to consider solutions ¥
the problems we have with our pyq

Deafense accounts for the vast majofity
of Federal purchase dollars and has
fzeed heavy criticlsm for the ingffi-
«lenchles in its procurement practiceg.
I zm & member of the Smali Bhisi-
w55 Suitbcommitiee on oversight thet
held hearings on the procuremdant
systera. The findings were shocking
sinries of waste and abuse are, trag
ically, numerous. Of course, there hay
besn no lack of atiention to these In:
-ered /ble stories, and I know that you
nre all well aware of the problems.

Since our ovorsight hearings we'

* have made a concerted effort to find
soluticr:s, Ezrlier this week, the House
approved a related measure, H.R. 4209,
which will save the Federal Govemn-
ment mitlicns of dollars—an important
first step. The gentleman from Iowe's
emandment offers us another opportu-
ity to mmzke slgnificant propress. By
'-inrr-.:isa"g competition and smending
-gurrent policies, this amendment may

sxzve billions of taxpavers® dollars and .

increase the ability of the Department
of Delense to provide for the Nation's
dilerzes,
© As you read through this amend-
ment you wright be surprised that the
remeCy it recommends is not already
practiced—frinkly, the smendments
Just make commensense, o
- FPor example, the Department of De-
fenze would he prchibited from the sr-
bitrary use of sole source noncompetl-
tive contragts for the purchase of
%p=re end replscement parts, which
the Cenersl Accounting Office esti-
mztes conld save 2040 percent on
thete rurchasss; confractors would
hfﬂ":‘. =0 malke thelr products availakle
to iLe military at prices no Ligher
than thelr inwest comparable cotamer-
cial chirge; theugh quality would

remzin the pritnary criterion, I think

hese initlatives make commonsense.
I encovrage my collcagues to ap-

" prove (his amendment. It isnt the

fina! solution, and we must continue
our efiorts to overs2e and improve the
procurement system, but we must

berzin today to put a halt to the terri-
“¥le veste that. is occurring. When defi-

cit sr:enc. sg is threatening the Na-
tion's well-being waste Hke this is both
irzgic srd embarrassing. The Nation
carnot afford it, and you ahd I, In
keeping with our public trust cannot
allow it to continue.

The CHAIRMAN, The time of the
gentleman from Iowa (Mr Bmm.z.) has
expired.

(At the request of Mr. Mmm‘a and
by unanimous consent, Mr, BEpELL was
allowed, to proceed for 3 additionsal
minutes),

Mr, MINETA. Mr. Cha.lrman. wlll
the gentleman yield? .

% at private expense and offered
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d to the gentle-

Mr. Chairman,ol Tise Ior the purpose
of engaging in a collogquy with our dis-
tinguished colleague from lowa about

Rhis amendment.
curerent system. The Departmentfof §

In requiring the Secrctary of De-
fense to promulgate regulations as the
gentleman does in section
231UCK1IXA), would I be correct in
stating that it is not the gentleman's
intention to Instruct or even permit
the Secretary to require a transfer to
the Governinent of proprictary techni-
cal date relating to products developed

e to the general public such af
the goods and services often develops
by hlgh tech industr!es? -t

from Callfomia ha.s correctly stated
my position. - -

Mr. MINETA. And If the gentleman
woul_d yield further, are there proce.
dures of note to assure us that the
congressional intent in this very com-
plex and important erea be carried out
by the Department of Defense?

: EDELL. Yes; as &4 matter of
fact, I have inc¢luded in my amend.
ment g, provision which requires that
the Secretery shall after promulgating
these regulations submit to the Con-
gress a report deizgiling how such rules
and regtlations give due consideration
to eath of the objectives set forth in
:111“?1 section and discussed here to—

t.

Mr. MINETA. 1 thank the gentle.’

man for his snswers. I congratulate
him for his leadership in this very im-
portant issue and strongly support his
amendment.

Mr. BiLIRAKIS. Mr, Chairman. win
the gentleman yield? -

Mr. BEDELL. I yield to the sentle-
man from ¥Ylorida.

(Mr. BILIRAKIS asked snd was

glven ‘perraission to revise and extend

his remarks.)

Mr. BILIRAIIS. I thonk the gentle-
mean for yielding.

Mr. Chairmen, 1 rise in support of
the Bedell amendment adding section
1010, and ask-permission t.o revise and

‘extend my remarks.

1 will attempt to be brief here, but I
wanted to make mention of the fact

that when I first arrived in Congress, I -

was - determined to oppose wasteful
and excessive Faderal spending,

* This was part of the commitment I
made to the residents who are greatly
concerned of the Ninth Congressional
District In Florida, and it was, and Is, &
commitment I take very serlously. Ata
time.when we face large deficit spend-

ing, it is evident that. we cannot toler-

ate waste in the Federal budget-—from

- whatever the source,

In this regard, I have supported leg-
isiation in the past which would act to
restore competition In DOD spare
parts procurement. Within the normal
committee process, I have backed leg-

islation which would remove existing
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barrlers to cornpetition and open up
the procurement process.

‘This support was part of my zeneral
commitment to efficiency In Govern-
ment spending, but it was also a reac-
fon to continuing, specific reports of
ontract overeharges in spare parts
procurement, -

By now, many of the examples of
his flagrant waste in spare parts pro-
curement are well known to the
publfc. But I think at least a few ex-
amples are worth mentioning. It has,
for example, been documented that
over $1,100 was pald for & plastic stoo]
cap worth barely s quarter, that $430
was pald for & claw hammer, and that
$110 of taxpayer money was used to
purchase & 4-cent diode.

In fact, I had first hand experience
with these conditlons. During an offi-
clal visit to a defense procurement
center in Florida, I borrowed & paper
decal that was worth, at best, a few
cents, It cost the Government and the
American taxpayer aprroximately £50.
I know, I lost the decal and was faced
with the discouraging probability of

~ having to reimburse the Government

for this expense,

The amendment before us would
produce at least four major reforms in
the spare parts procurement system.
The smendment would: First, end the
discriminatory use of qualified bid-
der's lists, which can sct to exclude po-
tential bidders from certain conrrects.
second, prohibit the arbitrary use of
sole source contracts by imposing new
eriteris for their use; third, require the
Department of Defense fssue new
rules and regulations concerning the
definition of legitimate proprietary
rights for purposes of DOD contract. |
ing, and fourth the amendment will
require the Government to cetzleg.
store, and Inventory the manufnctur.
ing data it already owns 5o that this
information will be more accessible to
potential offercrs.

Each of these reforms will sllow
more etf:ic:tlve1 compettiﬁm:_t:or D}OD
spare and replacemen pa és ..5
BeogiL b tiaw.
boning” this issue for 15 yesrs and .
SoTToe vards T Spare patTepred
ment has risen from 50 percent in 1959
to an incredible 77 percent in 1882,

It strains eredulity to suggest that
we can have anything approaching the

“best buy when 77 percent of spare part

contracts are let to one predetermined
contractor. It strains the credibility of
this institution to let this practice go
“on, to let spare part.s 4 $13 billion &
vear expenditure, be purchased with-
~out effective competition. .

I think it is time that we took some
action and I believe the pending
amendment will help to.restore com-
petition and result in lower end prices
to the Government, and, of course, the
American taxpayer. I urge my col-

leagues to join me in supporting this .. '

fmportant alteration of DOD procure-
ment law, ‘

ure-
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The CHAIRMAN. The time of the
gentleninn from Jowa (Mr. Bepew) has
again € xpired.

B2y ungnimoas conzent, Mr. Beoets
wes cliowsd to proceed for 1 additional
ninute,)

DUREIN. Mr. Chalrman, will
the scm}c-mun rie)d? .

wir. BEDZLL, I yizid to the gentle-
rin !r\ o INlinois,

wir, DURRIN, I thenk the gentle-
m‘.n {or yiclding.

Kir. Chairmen, it is my understand-
ing ilat the impoet of the gentleman's
amendment is to actually remoeve the
st of guslified Lidders and to alluw a
DerThe OF cOmpany Lo bid.

Ar. BEDELL: That i{s part of my
ar.nu dmeni, ves.

. DURBIN. Could I ask the gen-
tk.....n to consider thir worst case ex-
tmpie and tell me how his a.mendment
mighit aoply.

What if 2 company wsos barred from
bidding en Government work because
thnt compzany had been found to have
- provided shoddy equipment or per-

~ hzps to have been guilty of criminal
conduet, weuld this amoendment now
- sty that that company would have the
i 10 bid, regardiess of that moral
terpliede?

1ir. BEDFELL. But the Covernment
would not secepy the bid, nor be re-
ouirsd to acrept the bid. So it would
be 2 uselzss proccdure Jor him to g0
..no..g“

V. DUREBN, &c there is no require-
mf:r;t herein that the iowesi bid be ac-
tonied?

wir. BEDELL. Nn, there is no such
regairement.,

Ar. DUEDBIN, 1 thark the gentle-
man. C ' o

Mir. BROQILS. Mr. Cheairman, I
move 0 sirike the requisiie miuuber of

C o words.

Nr. Cheirman, I rize in opposition to
“the smendment w th2 Nichiols amerd-
went whinie I support the effort to cor-
rect {32 aluses that DOCD has beep ex-
weriencing  in the procurement of
EHLTL WO oris.
v the pontlennan's ame"dmmt to
tle Nichels pmendinent goes consider-

In u.,;r.; 50, it threatens to disrupt

the _Ic zitimate procurement activities

of the Deparument of Defense in a
wride: r"we of products nnd services, .

er. KAZEN, Mr, Chairmman, will the

gentleman yield?

A, BROOKS. 1 vield to the gentle-
mn from Texas. i

hir. KAZENN. I thunk the eentleman
fory k.di..g.

Did 1T understand the gentleman to
say that he opposes the Xichols
zmendment?

Mr. BROOKS, No; the gentleman is
not correct in that.

Mr., KAZEN, 1 wanted to get the
record straight,

Mr. BROOKS. The amenament by
Mr. Beoews to the Nichols amendment.
is the one which.1 find parucularly ob-
Jectio*:able.
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‘mittee together.

1 s2y thal that amendment goes

beyond the purchase of spare paris. It
threatens to disrupt the legitimate
procurernent proccdures of the De-
partment in & pretly wide range of
products and scrvices.

The Janpguage eontained in that

.amc.ndme it Is similar to the portions

! H.R. 2133, a bill to amend the Smal}
Busir.esa Act which was scheduled {o
bhe voted upon by the House on May
15, But Chairman MrreieLL removed
this bill from the cclendar in purt, I
fuess, because of tiie strong epposition
by many Members of Congress and &
lerge segment of private lndustry.
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Mr. MITCHELL. Mr. Chairman, will
the gentleman vield?

Mr. BROOKS. I yleld to my distin-
guished friend, the gentieman from
Maryland.

Mr, MITCHELL. That was not the
reason for puiling the bill,

Mr., BROOKS, What was the
reason? .

Mr. MITCHEL]L, I am golng to teh
the gentleman, If he will continue to
yield to me, :

Mr. BROOKS. 1 yield to my friend

Mr, MITCHELI. There were gome
members of & subcommiittee who
thought that they would come up with
a substitute which would have eroded
the Intent of H.R. 2133. And rathcr
than come up with a helf bill sutsti-
;lillfxe 1 wanted the strongest possible
We are going to meet end we &T
going to come back with & bhill &5 504
as I can get my Small Business Co

That is essentislly what Bzoriy
doing with his amendmment, making
stronger, because there 1s no way
the world that you can say that thi
amendment would disrupt the who
procurement system, But even if it dig,
my own basic put feeling Is that {He
only way you are going to ret a f2
shot with DOD in psrtienlir is to re-

_Etructure the entire procurement prog-
‘ess, It Is not going to work without
complete restructuring,

LBy ‘bu Gud the pu.,,ose ‘of spare

I thank the gentleinan for yielding:

Mr. BROOXKS. Let me just commen
and say that, in short, the bill whicl
the gentleman described and which
call H.R. 2133 i, In my judgment, serd
ously flawed ond is no less deficient
when presented in a plecemeal fashion
such as this little bit that they want to
tack on Mr. NicHoLs' amendinent.

Clearly, this emendment, while seek-
ing to cure the illness, may kill the pa-
tient, It contains a provision which
will have the efiect of eliminating
qualified bidders or products  lists,

These lists are used to insure that the -

Department receives  thoroughly
tested and proven prpducts such as

the DOD hrs abused its use of these
lists by keeping some qualified firms
and products out of the Federal miar-
ketplace. But I will say this: If we

2100 H 1935
killed every program that experienced
some abuse, some bad little horror

story, we would not: have a Depart-
ment of Defense.

Another major area of deep concern

is that the amendment sceks to em-
power the Secretary of Defense to
define “legitimate proprietary inter.
est” regarding technical and other
data rights. Further, all Fedoeral agen-
cies, all of them, would have to adhere
to the Secretary’s determination in
ithis matter. There are several sericus
proklems related to this provizion.
Pirst, it i totaVly inappropriate for
the Department of Defense to be fssu.
iIng . Government-wide rzgulations,
Under current law, such regulations
are issued by a council composed of
DOD, NASA, snd 'GSA under the lerd-
ership of the Office of Fedcral Fro-

-curement Policy, -This prosedure in-

sures that the views of the majcr pro-
curing egencies, as well as the public,
are considered prior to the fssuznce of
substantive changes in regulations.
The amendment, hoewever, reguires
enly thet associations representing
small business concerns be consuited.

The CHATRMAN. The time of the

gentieman from Texas (Mr. Broors)
Las expired.

(By unenimous consent, Mr. BROOKS
was allowed to procﬂed
min
1r, BROOKS Second this prm
Lian Is not limited to spzre parts and
in fact af Iect... a wide range of products
and services such 'as computer soft-
ware, soientific and medical devices,

gnd other high technology items. '

Since there Is no exemption for com-
mercial products and other items de-

veloped at priveie expense, the provi- -

sion will encourage the viclation of
proprietary date rights of small end
large companics slike. Onee czain, Just
tacausze there are date richis abuses in
the spare psarts area, there is no
reason tc ApRlyY & remedy which will
saversely £ifect & wide range of Gov-
ernraent supnliers. -

Despite the concerns that 1 have
outlined, many of my collesgres may

egainst an amendment which purports
to solve the probiem of the $435 claw-
hammer, But I would like to point out
that we have been faced before with

many. so-called reform measures that /. - -

cause much more harm than geod.
wou'd trge el Members to look at
this propozal for what it is and to vote
against it and support the Nichols
amendment without this decoration.

Mr. ROTH. Mr. Chairman. will the

gentlemean yield? -

Mr. BRODKS. 1 yleld to the gentle.
man from Wisconsin, and then I will
vield to the gentleman from Kenfm.ky

(M. HOFRINS), -
those used In the military and the -
. space systems. And T am certein that

Mr. ROTH. I thenk the gent]ema.n
‘from Texas for ylelding. I know he has
given this legislation a good deal of
thought and much consideration. The
gentleman said that this amendment,
the Bedell amendment would disrupt

-
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certainly would not want to do any-
thing like that, would we. After all,
GAO said that if we make the connee-
tions called for in this area over a
period of time, we could have saved
$£25 biliion. The Grace Commission
report said that within 1 year with
competitive bidding., as the Bedell

amendment calls for, we would save

£9.3 billion.

Now, we realize that our deﬂcit. is -

close to $200 biltion and this is not
going {0 solve our deficit problems en-
tirely. But certainly $9.3 billion, my
friend, is not chickenfeed. If anything,
tne Nichiols amendment, which 1 sup-
port, and the Bedell amendment,
which I support, do not go far enough,
and I am going to tell the gentleman
why I feel that way. There i{s no onus,
no burden put on anyone in DOD be-
cause of these unconscionable cost
OVErruns, -

Mr. BROOKS., May 1 say to my
fricnd that I am going to have to
rezain my time, because I promised

also to yield to the gentleman from

© Kentucky (Mr. HoprIins). :

Mr. HOPKINS. I thank the gentle-
man for yiziding.

1ct me remind my colleagues that
the gentleman in the well is the chair-
Iman of the Government Operations
‘Committee and has spent many, many

hours and has vast knowledge on this

subject.

I would agree with my colleague
froma Maryland, perhaps this does not
£o far enough. But it is eons ahead of
where we were.

And if 1 may ask the gentleman in
the well, in his opinion, based on his
knowledge and experience, if the
amendment of the gentleman from
Iowa were to pass, would it not open

“1iip bidding by &ll vendors and thereby
opzn up the possibility that 2 vendor,
v.cil intended as he may be, might not
he qualified to supply either the qual-
¥ or the quzniity that might be
ne=gded by the armed services?

Lir. BROOKS, I believe the gentle-
man states the situztion accurately. 1

ihink it would endanger the procure-

. ment ef properly tested -equipment,

" sorvices and facitities that many areas
of our Dcfense establishment need in
ihe worst way If we are going to have
a good defense system. -

- Mr. HOPXINS., If the gentleman
~will yield further, would it not, then, if
that were the case, based on the gen-
tleman’s experience, cost more, if that
were the case, if that should, happen?

*  Mr. BROOKS. 1 think thet is cor-
rect. This will ultimately result in
higher cost of spare parts, They are
not facing the problem. They sare
trying to destroy the whole situation.
They d¢ not understand.the entire
procurement process, They sre trying,
with an aborting amendment, to set
aside just what the Defense Depart-
ment is supposed to do. What we need
is general legislation. We need general
legislation on competition. That Is the

- heart of good pricing-—competition.
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th:e procurement prdcedures. Well, we

Mr., HOPKINS., Eo the Nichols
amendment then Is a step in the right
direciion?

Mr. BROOKS. That is what I sald
and that is what I believe. It {5 not
perfect. We are not going to cure the
world, not the whole world, this week.
But we can make & step forward, and
the Nichols amendment does that.

Mr. HOPKINS. I thank the gentle-
man. '

the gentleman yield?

Mr. BROOKS. I yicld to my friend,
the gentleman from Louisiana.

The CHAIRMAN. The time of the
gentleman from Texas (Mr. BrROOKS)
has again expired.

(On request of Mr. RoeMeErR and by
unanimous consent, Mr. BRoOKS was
allowed to proceed for 1 additional
minute.) : ]

Mr. ROEMER. I thank my distin-
guished colleague for yielding.

‘Let ine make sure I understand what

-the gentleman just szid in answer t.o
our colieague from Kentucky.

Is the gentleman making the case
that if the Bedell amendment is adopt-
ed by this committee, the price of

clawhammers is going to go up from'

$4357

Mr. BROOKS. It could,

Mr. ROEMER. Does the gentleman
reaily believe that?

Mr. BROOKS. I am not going to buy
any of that. I did not buy this Allen
wrench they offered for $9.000. But

the cost could go up. This Allen

wrench was offered at $9,000 to the
Air Force, and it cost more than that

whole stack of television gismos that

we had aiready on here,
- Mr. ROEMER. The gentleman has
made & serious charge about the
amendment of the gentleman from
Iowa, that the price of already inflat-
ed spare parts could go higher.

Mr. BROOKS, Yes; I think it couid.

Mr, ROEMER. Could the gentleman
explain his charge?
. Mr, BROOKS. Sure, it could g0
higher, certainly, -

N"r ROEMER. How?

- BROOKS. Would anybody . in

‘their right mind believe that you

would sell an Allen wrench like this
one for more than 45 cents? But they
offered it to the Government for
$9,000, I do not think you could go

much higher than $9,000 on an Allen

wrench. :

Mr. NICHOLS. Mr. Chairman. I
move to strike the requisite number of
words, and I rise In opposition to the
emendment.

Mr. Chairman, I must oppose the
amendment offered by my friend from
Towa (Mr. BepeLp). In so doing, let me
say that 1 commend my colleague for
his persistence In bringing the prob-
lems associated with spare parts to the
attention of the Members. We differ
in the approach in solving these prob-
lems, After more than & year-long in-
vestigation and eight hearings on the
subject, the Armed Services Commit-

Mr. ROEMER. Mr, Chafrman, wm.

sive bilL
' i n] 1800

We believe that the provisfons in the .
-amendment just offered which hzve

been accepted by my chairman and by
my ranking minority Member, address

the real issues in a much more com- E

prehensive and effective manner.

Many of the provisions in my
amendment encompass, and in fact are
more stringent,  are more demanding
than those in the amendment offered
by Mr. BeneLL. In addition, I am op-
posed to the substance of Mr. BEDELL'S
amendment and let me explain to the
Members why. " .

The amendment would, in my judg-
ment, preclude the Department of De-
fense's use of a qualified products list
which are necessary to insure qualified

products are offered to the Govern- -

ment. Let me explain the qualified
produets list, if I may,

It is much like getting the Under-
writer's Laboratory seal of approvzal,
which all consumers rely on as an indi-
cation that the products has met cer-
tain safely standards.

Mr. OTTINGER. Mr, Chalrma.n, will .

the gentleman yield?

Mr. NICHOIS I yield to the gentle-
man,

Mr. OTTINGER. Why on Earth
would you have to be on a gualified
bidders list to supply 2 claw hammer
of an allen wrench?

Mr, NICHOLS, Let me tell the gen-
tleman that I am not talking about
claw hammers. We have about 100,000
items-g& vear that are bought out of
the 4 million items that we buy on the
aqualified bidders list. Let me tell the
gentleman why that is necessary that
we not gbandon t.he qualified bkidders
list, if I may.

We think it is necessary that DOD

must test products shead of time

before we buy them. Because the De-
fense Department is obliged to buy
from the lowest bidder, it does not
have the option of going out and pick-
ing the best product and buying it.

son’s column, and I do not usually
quote from Jack Anderson's column,
but on the 17th of May, he gave g
clear example why qualiﬁed bidder’s

- lists are needed.
In that column he cited the ‘.loss of

about 16,000 American servicemen in
the last 21 years due to accidental
death. And he stated, and I will quote:

Often our soldiers pald-with their lives for '

penny-pinching practices that led to scel-
dents. One such instance has been the in-
crease in drowning accidents due to faulty
end inadequate life jackets,

It is obvious then why lifejackets are
on a qualified bidders list.

The same thing would apply for
brake components on our sircraft, If
that brake system fails or wears out
prematurely, we do not only lose a $25
or $30¢ million sircraft, but we lost a

human life as well,
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tee has reported a rather comprehen- :

~Those of you who read Jack Ander--ri=som,
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1 think it would be a very bad mis-
take to do eway with qualifizd bidders
" Hists. Bids oughl to be evaluated ashead
of time to determine {f the product he
offers meets Defens? Department
specifications, We need to ascertaln
the gualities of the product he s offer-
ing ahead of schedule and not afier
his bid has been offered.
1 strongly object to the amendment
offercd by Mr. BEpELL,
Mr. MAVROULES. Mr, -Chairman,
w .H the gentieman yield?
..;r. NICHOLS, I yicld to the gentle-

Mr. MAVROULES 1 thank the gen-
ticman for yielding.

Mr. Chairman, 1 think the gent!e—
man has hit the nail right on the head
with taiking about screws and every-

- thing elze here this afternoon.

The qualitative edge i5 one thlns
that we take pride In, because we do
have that gualitative edpe when we
start talking and comparing with
other nations. 1 think bsth amend-
ments are pretiy good. I sin in suppost
of the Nichels zmendment and sgainst
ihe Beds=ll amendment, &8s much as I
do that reluctantly. Let me give you
my reasons why.

Althonch I personally, from the
Armed Sen'ices point of view, have
meny differences with the Pentagon
and the Defense Department, let us
i;ive credit where it is due. As for the
Socretary of Defense, who

afterncon Is thiss We have a good
plece of legislation; we have had days
and davs of testimony on it. I think
after listening to the Chalrman here
this afternoon, I think we have an ob.
ligation to go with those who took the
t?stirnony &nd came out with & decf.
sion

Therefore, Mr. Chairman. 1 support
your bill, and 1 am against t.he other
s.mendment

Mr. KASICH. Mr. Chairmnn. will
the gentleman yield? :

Mr. NICHOLS. I yleld to the gentle-
man from Ohlo;

i}}r. KASICH. You know, there are
iffer ways of looking &t things
sometimes, In this instance, I must dis-
agree with the argument of the distin-

guished cheirman of the Government
Operations Committee.

people in this Chamber are concerned
sbput the spare parts problem, then
they ought to read the amendment.
Because in this amendment, &s a collo-
‘quy between the sponsor of this
amendment and another gentleman on
the floor showed we have language
that szys that the Secretary of De.
fense ought to consider whether there
should be & limit on proprietary rights
{f the data was developed subsiantially
Jth Federal funds.
Under the current law, if ¥Federal
funds, Iif just one dime of Federal
funds fs vsed to develop & part, the
into use at the present time data reverts to the Government, This
ruditing procedures; internal auditing, § amendment weakens the law that is
which: az=in is attacking some of the | now In effect.
prob‘.eﬂls that were referred to here Now, the gentleman has a toolbox
his afternoon. up there, and he wants to selve the
“We have to take one step at a time, toolbox problem. -
Mr. Chairman, one step at a time, and  The CHAIRMAN. The time of the
1 vhink we have taken that initial step,
Ve have sanitized our bill; I think it is
& bill that could be approved by the
Members of Congress, and we have
put people on notice by stating this In
.our corymittee hearings. That, if
indced 1t dees not work: if indeed it
dne:: not worly, we are going to take a
seeond look &t ‘t dovn the road,
. Thn CHAIR . The time of the
gentiejuun from Ala.bama. {Mr. N1cu-
" o18) has expired.,
. {By unanimous consent, Mr. Nxmt-
" ous was aliowed to proceed for 2 addi-
. tionzl minutes.)

Mr. MAVROULES. Mr. Chairman.
will the gentleman yieid?

Mr. hICHOLS I yield to the‘gentle- .
man.

Mr, MAVROULES, The other pqi
that we must make crystal clear: A
those who testified before dur co
tee, all of thiem, were asked one ques-
ticn when they were Investigating the.
so-cal!ed fraudulence procedures, is_
that, “Do we have any proof of any
Iraud Laking place among the conirac-
tors and the defense industry?”

Not once, not once did someone
come forth, at least through our inter-
na} apditing group, stating that there
was no fraud committed, That is a
very; very Iimportant point. So the
point that we have to make here this

oLs) has again expired.

(By unanimous consent, Mr NicH-
oLs wes allowed to procecd for 1 addi-
tional minute,)

-Mr. KASICH. Mr. Cha!rman will
the gentleman yield?

Mr, NICHOLS. I yield to the gcn!le-
man from Ohjo.

. I happen to have some
spare parts of my ovn. I have got a
spring here that should cost 60 ¢ents,
but the Government pald £15.27 for it.
Under this amendment if that part
was devcioped by a private company,
that part could remain proprietary
" forever, The abuse would continue,

If the gentleman from Mazaryland is|
sincere in his efforts to try to solve
this problem, then he cannot support
any amendment that goes in the direc-

jon of watering down the 7-year limit
on proprietary rights, which he com-
ptimented me for just 10 minutes ago,

Mr. MITCHELL, Mr. Chairman, will
the gentleman yield?

Mr. KASICH. If the gentleman
“would let me finish my statement, I
“would be more than happy to yield.

Mr. MITCEELL. I would ask that
the gentleman not question iy slncer-
ity under any occasion. .

Mr, KASICH. That is not what I am -
attemntins to do. :
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I would make the argument that if '

gentleman frem Alsbama (Mr. NICHs -

applies to proprietary rights. Under

i data is developed pa.rt!ally at Gov- 1

»
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Mr, MI‘I‘CHEIJ... That Is the way It ..
came out,

-Mr, KASICH. ] want to apologize. -

The CHAIRMAN. The Chair would
insist on regular order. The gentleman
I{om Alnbama (Mr. Nxcuox.s) has the
time., -

Mr, KASICH I want to say to the
gentieman from Maryland that I do .
not fn any way, shepe, or form ques-

tion his sincerity. What I am suggest-

ing to the gentleman iz that if he is se-
rious about the T-year lmit that s
placed on proprietary rights, which he
argued 1s the most serious provision In
the Nichols bill, then he cannot sup-
port this amendment,

Mr., NICHOLS. Mr.’ Chairman. I
must ask that the mendment be de-
feated. .

Mr. KASICH. Mr Chairman, I rise
in opposition to the amendment. .

Mr. Chairman, I rise to oppose the
amendment for one basic reason: The
gentleman who offers this amendment
says it Is designed to strengthen the
Nichols bill. But the gentleman”
amendment weakens the 7-Year provi-
sion that is contained in the present

-Nichols bill, which now puts a limit on

proprietary rights for those firms that «
develop parts with the use of Govern-
ment funds, 85 -well 85 those that de.,
velop paris at their own expense. I am
paticularly conecerned about proprle-
tary rights for items lke & washer that
the Government is paying 76 cents for,
but could buy for 12 cents, or egain,
the spring, which the Government is
paying $15.27 for, but ousbt to be
buying for 60 cents.

a 1810

In a conoquy. t
asked that
an ifem at
t

uestion was
dy should develop
o. X ez":e. ooes
bt

rever? Tg_g__ggm;_g__mn
to that question was¥es, but 1 do not

qglge;gﬁ?_mat If such practices ure
allowed to continuve, companics that
produce those simple parts will be &l-
lowed to bz the sole supplier for these

parts for as long as they wish, which =~

means that company would operate. .
forever in & monopoly situation with

- the Government. _
That is 8 very, very important point, -

and I want the gentleman from Mary-

‘land, who complimented me on my - ...

provision, to understand my argument
here. I certainly would never quéstion
the integrity or the sincerity of the
gentleman from Maryland on this. In
fact, I commend him for his work, but °
I want him to understand this very
crucial argument.

‘The other point 1 tried to make is
that langusge in this amendment
weakens the present Federal Jaw as It

current Federal law, the Govern-
nt relop-
ment of that part, the data on that
pa‘r'iTéFeTrs"BﬁcT'to tAE (Jovernment.

ates that
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ernment expense, proprietary rights
may be granted to the contractor.
Trhat is without guestion 8 weakening
of eurrent Federal law, _

So if this Hoeuse is sincere, ff this
House wants 1o make a strong cfiort
to try to take & major step forward.
Members will oppose this amendment,

Lot me staie one more thing that
was nol pointed out in the Nichols bill.
There are two provisions in the Nich-
ols bill, one that says a contractor
cannol prevent- g small contractor
from selling to the Government. That

- “has bzen one of the major problems
that we have hid, because major con-
tractors have gone to their subcontrae-
tors and said, “You do not tell the
Government you are making this part
for us.” The tecth in the Nichols bill
says that that shall not oceur.,

And there is another significant fea-
ture In the Nichols bill, requiring con-
tractors to identify the subcontractors
who produce the part, That would
allcx the Goverriment to go directly to
the manufacturer of this spring or of
this washer and buy thet part directly
frcm the subzontractors. There are,
witheut guestion, teeth in the bill, in
the provision I just mentioned and the

" limitetion on  proprietary rights.
Ladies and gentlemen, we do not want
to water dowr the 7T-year provision
that s2ys that the Government ought
to bLe sble 10 collect data and allow
other comnpanics to use it to compete
for paris. because it Is competition

_thzt brings doun thie prices.

S5 when an zrgument is made on
one side that we have expensive items,
but then on the other side we weaken

- gr suggest that we wesaken current
Federal 1aw that is designed to get us
the cheapest pozsible prices, I say that

-is not correct. I say we ought to review

this amendment and we ought not to .

weaken the T-year limit on proprietary
rights, snd we ought tc contitue to
sun.;ort the Nichols bill as now writ-
ien,

¥r. FRICE, Mr. Chairmsan, T move
to strike the requisite number of
words.

Mr. Cha‘rran. I rise in opposition to.

the Bedell amendment. ‘We all agree
that the overcharges for spare paris is
inexcusable, What we disagree on is
how to meet the problem. .

The approach proposed by the gen-
tleman from Alabama, (Mr. NICHOLS)
Is more cemprehensive than that pro-
poscd by the pgentleman from Iowa
(Mr. BrpeLL) and provides the best so-
lution, in my opinion, to this unfortu-
nate problem that hes damaged the
credibility of the defense procurement
Process.,

Mr. Chsirman. I oppose the amend-
ment offered by the g;.ntleman from
Icvea (Mr. BEDELL).

Mr. FUQUA. Mr. Chairma.n. I move
to strike the requisite number of
words,

{Mr. FUQUA asked and was give
permission to revise and extend his rg
marks.)

‘rights to own or use—

CONGRESSIO‘\'AL RECORD - HOUSE

- Mr, FUQUA, Mr. Chairman. Irisein
opposition to the Bedell amendment
and in support of the Nichols amend- .

ment, and I do {t with great reluciance

for my friend, the gentleman from
Jowa, who I know, and my good friend,
the gentleman from Marylund, who 1
know worked very hard in trying to per-
fect this amendment, but it does raise
some very serious problems about some
of the pulicy changes in the Federal pro-
curement process which I think would
be brought about {f the amendment
were adopted. :

The Bedell amendmem would” pro-
vide that no small business ¢ould be
denied the opportunity to have its
offer considered by a Federel agency if
it is not on & qualified bidders list or
its produets are not on a gqualified
products list. However, prequalifica-
tion techniques are a standard and ac-
cepted practice in the Federal Pro-
eurement process. :

These techniques, as used today, are
nelther designed to, nor do, to my
knowledge, discriminate pgainst small
business or anybody else who desires
to do business with the Federal Gov-
ernment. Rather, these procedures
promote efficiency and economy to
the Government, and are particularly
fmportant safeguards in areas requir-
ing special skill, for instante In hew
technologlies developed in the space
program and a lot of the programs
that come under the Jurisdiction of
the Committee on Science end Tech-
nology. My concern Is that these goals
would be impeded, rather than pro-
moted, by such a provisicn of this

_kind.

If you were trying to buy a mlcro-
scope, it is a lot different than some-
one buflding a8 clawhammer or an
Allen wrench. Some of the sophisticat-
ed equipment that you need you must

~make sure that the pecople are quali-

fied to produce not only guality but’
elso that they can produce the prod-
uct. If you get into a program and sud-
denly they defzult, as they sy do,
then the Government Is back In the
pickle again of trying to get out.
~-Jn addition, the amendment direc
the Sceretary of Defense to promul-
gate rules and regulations defining “le-
gitimate proprietary interest,” as has
glready been mentioned, in-an attempt
to restrict 8 perceived .ebuse of such
designations to impede competitiont—

Allhough the amendment states
that the Secretary shall give due con-
sideration to the stztements of policy
contained in the uniform patent bill
for universities, small business, &nd

not-for-profits—the thrust of the

amendment Is to look at the rights to
technical data developed with Federal
funds, a time }Ymit on rights to techni-
cal data and requiring s contract
clause speclfying the Gov ernment’s

orhispart of the amendment Yims
contrary to the whole effort to encour-
age high technology expansion and in-
novation from these companies that
work with the Federal Government,
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For lhose reasons, I urge rejection of -
the amendment offered by the gent]e

man from Iowa.

Mr. AUCOIN. Mr. Chalirman, witl the
gentleman yield?

Mr. FUQUA. I would be happy to
yvield to my f{riend, Lhe gentleman
from Oregon. -

Mr. AUCOIN. 1 l.ppreclate the gen—
tleman yielding.

Mr. Chairman, the gentleman in the
well knows the respect that this gen-
tleman has for him. I do disagree with
the statement that he has made and
the position he has taken on the
Bedell amendment, however, because
in my judgment, Mr. Bepery has laid
out for us an alteinative that has real
teeth In it and offers a real chanee for
taxpayers to get the best deal they -
possibly can.

I think really that is what our job
ought to be. One of the strengths of
the Bedell smendment, it seems to me,

 is the reforms it offers in terms of

sole-source procurement. I have not
heard anything that the gentleman
has said, and I am not picking on him
because I have not heard anything in
the whole discussion this afternoon
about the reforms In sole-source pro-
curement that the Bedell smendment
offers.

I found out, to my astonlshment

‘that In fiscal year 1982 the military

spent $13 billion on spares and re-
placement parts, and 77 percent of
those purchases were on & sole-source,
noncompetitive basls, The GAO report
estimstes that 30 to 40 percent savinas
could be found if we simply reformed

- that. Bedell does it. I cannot under-
stand why the gentlema.n is opposed to

that,

Mr. FUQUA. Let me say to my
friend from Oregon that I am not con-
doning soiie of the previous practices
that have gone on. I think the gentle-
mean from Alabama {s attempting to
correct that, but in the process of
doing this, let us not destroy the
whole concept of competitive bidding
by opening to unqualificd bidders, Cer-

. tajnly everybedy can do It snd the =
present procedure of gualitied bidders =

does not discriminate agzinst anyone.

‘Mr, AvCOIN, I ask the gentleman,
what is competition if it is not opening
the doors anad letting people in to bid?

Mr. FUQUA. We have open competi-
tion today. We need more. ’

Mr. LEVIN of Michigan. Mr. Chair-
man, &s a cosponsor of H.R. 5064, the
Defense Spare Parts- Procurement
Feform Act, I rise in-support of the:
Nichols amend.ment on spare parts
procurement, . i

The last 3 years have been marked
by the most rapid and expensive mili-
tary buildup in U.S. peacetime history.
For many of us in Congress, the &d-
ministration’s sharp increases in the
level of defense spending beyond levels
ecessary for an effective defense,-es-
pecially during a time of serious eco-
ic stress, have been a source of
ajor concern. Thls is why it is par-
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ticulzrly distressing to many of us in
Congress and the public ta read every
day of million-dollar cost overruns in
weapons programs, and the unfathom-

. &ble prices our Government has paid

for simple spare parts that can be pur-

chased at hardware stores for a mere

{raction of the eost we pay to contrac-
ors. -

Last year, Congress took several im-
portent steps to promote accountabil-
ity in military procurement by the cre-
ation of &n independent Office of
Operational Test and Evaluation to
manage the weapons testing process;
requiring weapons manufaciurers to
provide warranties on the weapons
they sell to the government: and re.
quiring the DOD to report to Congress
on its elforts to solve the spare parts-
problem, :

Mr. Chalrman, this amendment
takes direct steps to make necessary

‘reiorms in the defense acquisition

process by getting &t the heart of the
sphare parts problem: eccountsbility
and management incentive. This
anendment is the culmination of
almost & year of study by Chairman
Wichols and his Investigations Sub-
coinmittee. The amendment will pro-
vide belter planning in the procure-
ment of spare parts by requiring DOD
buyrers to check existing inventorfes -
befuvre ordering, in addition to check-
irz the prior procurement history of
the same ftem. It will allow the DOD
to purchase directly from subcontrac-
tors, ihereby eliminating the added
expense of the contractor-as-middle-
mzn  relationship. Additionally, #
tlears the uncertainty about technical
rights by requiring contractors to
stand behind any data they provide to
the Government. The amendment also
w11 allow for recognition of individual

- efforts to increase competition and

achieve cost savings during personnel
evaluations, and requires the assign-
nent of & competition advocate to
each contracling activity.

iIr. Chalrman, es we embzark on con-
siieraticn of a spending measure to
commit $88 billlon for mlilitary pro-

. curement, it is Imperative that we act

now to curb the v.aste and abuse in de-
fense purchasing pracileces. I urge
adeption of the Nichols amendment.

o Mr. HARKIN, Mr. Chairman, it Is
time that American taxpayers stopped
being played for suckers, We are all
scendallzed at the thought of the tex-
payers shelling out $436 for a §7
hammer or $938 for a $5 plastic stool
leg eap, and so forth. ¥

The question Is whether we are
going to do anything about it. Con-
gressman Bepell's amehdment will
rezlly have an €ffect. We should all
support it,

The amendment l.ncrehses the abili
ty of small businesses to bid on these
spare parts contracts, It opens up the
system to competition. It Is & scandal
that the Department of Defense over-
pays by dozens and hundreds of times

‘'on some spare parts, A large part of

the reason is that the Department
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buys 717 percent of thelr spare parts
through sole-spurce contracls where
there 5 only one supplier. Back in
1969, & congressional report took the
Department to task over spare paris,
And, then, 50 percent of the purchases
were negotiated without price compe-

_ tition. Now, 15 years later, things have
. gotten & lot worse,

Mr. Chalrman, we need to do more
than slmply codify the Defense De-
partment’s reguletions, The Bedell
amendment has real teeth. It would
prohibit arbitrary sole source bidding.

It also requires contractors to supply
parts at the lowest commercial price.
Any deviation would have to be speci-
ficly explained. If there is some reason
for a very high price, if the natjonal
security or some very special circum-
stance exists, it should be explained.
This provision is completely logical,

You hear ell kinds of, sereams of an-
guish from the defense contractors.
‘You hear about a1l kinds of technicali-
ties. But, the gquestion is: Are we here
to serve the contractors or the taxpay-
ers, . -

I urge a "yes" voie on the Bedell
amendment.e

DO 1820

Mr. DICKINSON, Mr. Chairman, we
have been on this amendment now for
an hour and 20 minutes . I ask unani.
MOUS-eonsSent that wilzicbate on this
amendment terminate at 6:30, 10 min-

utes from now,

The CHAIRMAN. On this amend-
ment and rll amendments thereto?

Mr. DICKIKNEON. On this amend-.

ment and &ll amendments thereto, Mr,

Cheairman,
The CHAIRMAN, Is there objection
to the request of the gentleman from

Alabama?

There was no objectlon.

-The CHAIRMAN. Members standing
at the time the time for limitation of
debzte was set will be recognized for
45 seconds eath.

(By unanimous consent Mr Mucx
Ert ylelded his time to Mr. Benete,)

The CHAIRMAN. The Chair recog-

‘nizes the gentleman irom New York

(Mr. OTTINGER). :

Mr. OTTINGER. Mr. Chairma.n.
rise in strong support of the Bedell
amendment. :

I think some of the arguments that

have been made here are spurious,
‘There has clearly been a cozy relation-
ship over the years among the Defense
Departmerit, the contractors, and the
committee, and this qualified bidders’
list is a key part of that, keeping
people from being sble to bid on par-
ticular products. The gentleman from
Jowa made clear that the Defense De-
partment, in selecting the bidder, has
a right to leok at the qualifications of
that bidder. So the {dea of having to
purchase from people who cennot
produce adequate brakes or lifejackete

is just spurlous. ~

Mr, Chairman, I urge adoption of
the amendment. .

. H 4939
The CHAIRMAN, The Chalr recog-

nizes the gentleman Irom Califomin.
(Mr. ZscHAU).

%mv.' Mr. Chairman, I
wou € to address & quick guestion

to the author of the amendment, the
gentleman from Iowg (Mr, BEDELL).

In his amendment it indicates that
the Department of Defense should es-
tablish reverse engineering programs.
Does that mean that if a company, for
example, develops a printed circuit
board like the one I have here, the De-
partment of Defense would then be
authorized at taxpayer expense {o ppy
for reverse englneering of this {n urder
to enable other people to develop it or
to offer it for sale to the Government?

Mr. BEDELL. Mr. Chairman, will
the gentleman yield?

Mr. ZSCHAU. I yield to the gentle-
man from JIowa. . -

Mr. BEDELL, No, the Department
of Defense does not go to eny expense
in this regard. It simply opens it up so
that other firms, 1 they wish to do so,
would be able to obtrin parts in order
to be in a position to bid on thoze
products.

The CHAIRMAN. The Chalr recog-

nizes the gentleman 1rom Kentucky

(Mr. BOPKINS).
Mr. EOPKINS. Mr. Cha.irmzm. the

point I would like to make Is that no -

one, to my knowledge, who has worked

on this legislation now for over & year

on the subcommitiee is on the side of

the contractors. Nobody is trying to

shelter them. The fact is that anybody

:?d, bid who wants to and who is quali-
i .

The point is, u they are not quali-
fied to produce, then it could end up
costing the taxpayers more money,
and I know of no member of this com-

mittee, I say to the gentleman from -
Iowa (Mr. BeoeLn), who is well inten- -

tioned I{n his amendment, that wants
that, I think this is a right step in the
right direction.

The CHAIRMAN. The Chalr recog-

nizes the gentlewoman from C..lii'or- e

nia (Mrs. BoXEs), =

Mrs, BOXER. Mr.
would like to say that I think the
Bedell amendment strengthens the
Nichols amendment, and I think both

amendments are really good for the-

texpayers, s0 I support both amend-

- ments,

I think the gentleman from F'Iorida
said In opposition to the Bedell

amendment: “Don't- destroy competi- .

tive bidding by opening it up to every-
body."”

I simply eannot. agree with thet
statement. We should opef It up to
everybody to lower prices on these mili.
tary spare parts, That is what com-
petitive bidding is all about, and I
hope we will support both of these
amendments before us. - .

(By unanimous consent, Mr s'nwr-

ToN and Mr. DICRINSON yielded thelr .
time to Mr. NicHoLS).

Chatimen, I
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The CHAIRMAN. The Chalr recog-
nizes the gentloman  from Virginia
(Mr DANIEL),

., DANIEL. Mr. Chairman, I ask
the gr*mlo.na'a from lowa (Mr. BrpeLr)
if he would Tospond Lo & Question,

Is 1t my understanding that the gen-
tlcman's amendinent in no wey uffects
the procurement policy, pra.cdces. or

regtlations of the niilitary commissar-

ies?

BEDELL. Mr. Chairman, if the
gentleman will yield, that is correct.

MNr. DANIEL, Min, Cl'airma.n. I tl'.ank
the pentieman.

The CIHAIZMAN. The Chair recogR.
nzes the gentlerpan from Louisiana
AMr. ROEMER).

Mr. ROEMER, Mr, Chairman, ] rise
in support of the Nichols amendment
and of the Bedell amendment. They
fit topgether. They meie stronger &
process which is Inherently weak.,

I hezar the objections from the other
sida thet the dividing line 15 the quali-
fied_bid list. What the Bedell amend-

ment does is open i up. In & strange -

Irce-enterprise systemn, he lets more
compzanies bid on these products.
What is wrong with that?
He alluws the military the right,
having ehiozen the low bidder, to select

the quality that meets their standards.

Mr. Cheirman, the Bedell amend-
ment Is right here, and we &5 the Con-
gress susht to fellow it.

The CHAIRYMAN. The Chalr recog-
nizes the penticman from Massachb-
setis (LIr. CONTE)

(Mr. CONTE asked and was given
permiszion to revise and e:.tend his re-
marks,)

Mr. CONTE. Mr, Chairman, I sup-
yort the Bedell amendment.

This zmendment which is being con-

sidered will be, I think, another major .

«tep In bringing the word *“compet!.
1ien” inw the vocabulary of Governs
ment provurctizent, Once we Lmit the
rensens thint the Depariment of De-
fense con purchsse spare patts under a
sule-spuree poocess, we Will creale
pr‘u’- comnetiticn ond bring these
prices dowi Members of Congress will
be very, very proud if we pass thxs
~ amendmant,

‘As a corollary-benefit, this competl- ;

t'a!: will involve more busincsses In
the defense procurement process, and

this will strengthen and broade.n the -

industrial base.

- Mr. Chairman, in answer to the
questions of the gentleman from Lou-
isiana (Mr. RoEMER) 10 the———

The CHAIRMAN., The time of the
gontleman from Massachus%t.ts {MT.
CouTE) has explired,

Thne Cheir recognizes the zentleman
{rom lowa (Mr. BEDELL).

Mr. BEDELYL. Mr,. Chairman. may I
be permitted to close debate? It is my
amendment. May I be perinitid the op-
poriunity to cloze debate?

Mr. CHAIRMAN. The Chair will
state that that may be done only by
unanimous consent., _

Mr. BEDELL, Mr. Chairman, I ask
‘unanimous consent that I be permit-
- ted to close debate.
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The CHAIRMAN. Is there objection
to the reguest of the gﬂnueman rrom
Iowa? -

There was no ob;ect!on.

The CHAIRMAN, The Chalir recog-
nizes the .gentieman from Alabamn.
(Mr, N1cwors),

Mr. NICHOLS. Mr. Chailrman, I rise
to respond to the suggestion of the
gentleman from Oregon that he had

‘heard no discuzsion related to sole-

source procurement. Let me say to the
gentleman from Oregon that the fig-
urcs he quoted 2rg well known to our
committee. They ere of much concern
to our committee, and we intend to do
something about them.

For that reason, we have established
eompetition advocates by law for every

‘contratting office tn the military in

this country. These people are there
with engineering and technical! back-
grounds and are &ble to chzllenge any
claims that just one company can pro-

vide sole-source procurement for &

part,

In addition, Mr. Chalrman, t.here are
presently pending three separate bills
to establish by statute the exceptions
for sole source on all contracts. The
1ssue is better addressed in those bills,
H.R.2545.HR.5184,8nd 8. 338, -

Mr. Cheirman, I appreclate the at-
tention which the gentleman from
Iowa has given this subject. I hate to
hzave to oppose him, but I hope we will
not do away with the qualified bidders
st that s very, very important, and
for that reason I urge the Members to
vote down the Bedell amendment.

The CEAIRMAN. The Chair recog-
nizes the gentleman from Iowa (Mr.
BEDELL).

Mr. BOEHLERT, Mr. Chalrman. will
the gentleman yield?

Mr. EEDELL. I yleid to the gentle~
man from New York.

WMr. BOEHLERT. Mr. Chairman, I
rise in support of the gentlr:mans ex-
cellent amendment.

It has been said during the debate

that this wiil disrupt the whole pro-
curement process, particularly the
procurement of items the defense es-
tablishment needs in the worst way.

The problem is that in too many in-
“stances the defehise establishment is

procuring those ltems in the v.orst
way.

Mr. Chairman. I commend the gen-
tleman from Alabama (Mr. NicHoLS)
for his excellent amendment, and I
support the amendment offered by
the gentleman from Iowa (Mr, BEDELL)
to that amendment, Something good
and needed has been made better and
is most definitely needed.

Mr, BEDELL. Mr. Chairman, I
thank the gentlernan from. New York
({Mr. BOEHLERT),

Mr. Cheairman, the reason I request-
ed to be Jast is that I wanted to find

. out if there were any other arguments

ggalnst this amendment. As nearlyasl
can tell, the argument against the
smendment is that it will open up
competition and permit anyone to bid.

If Me:abers are ‘against anyone

having sn opportunity to bid, then
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“they ought to vote against my ameng.
‘ment, But 1 hope we are concerned
enough abhout taxpayers' dollers that .
" we &re going to say rigiht now that we
are going to stop some of these prac-

tices. :

Mr. Chalrman, 1 want it understood
clearly that my amendment does not
delete any part of the Nichols amend-
ment, and 1 urze & vote for this
amcndment., .

The CHAIRMAN. A'll the time has
expired,

The guestion s on t‘:e smendment

offered by the gentleman from Iovwa
(Mr. Bepewr) to the amendment of-
fered by the zentleman from Alabzma
(Mr. NIcHOLS). :

The gquestion wgs taken; end the
Cheairman announced that the ayes
appeared to have it.

AECORDED VOTE

13

_ Mr hICHOLS. Mr. Chnirman. 1.
demand & recorded vote. o

A recorded vote was ordered.

The vote was tasken by electronic
device, and there were—ayes 324, noes
8. not voting 34, as follows:

LRoll Mo. 1891

AYES-324

AckrTmen Dannemeyer Harrison
- Addabbe - Daschle Heyes
Akaka Daub - Heluer
Albosta Davis Heltel
. Anderson de s Garza - - Hertel
Andrews INC)  Deliums Bightower
Andrews (TX) Derrck Hiler
Applcpate Ditks HBovard
Archer Donnelly Hoyer
AuColn Dorgen Hubbard
Bamnes Dowdy Hucksby
Bartlett Downey Hughes
Betes - Dreler Hyde
Bedell. Durbin Irelrnd
Bellenson - Dwyer Jacehs
Bereuter Early . - Jenkins
Berman " Eckart Jones (KC)
Bethune Edear Janes (OK)
Biaggl Edwards (CA)  Jones (TN)
Bilirakis . Ewmerson Haptur
Hliley Erdreich Eastenmejer
Bochlert Erierborn Roemp
Boges Evans (1A) Eildee
Bolrnd Evans (TL) Kindneass
Boner - Frscell Klecziia
Bonlor Fazlo Kugovsek
Bonker Feighen Eolter
Borskd Ferraro Hosimarer
Bosco Fiedler Kramer
Boucher _Fields LeFulee .
‘Boxer . - _.. Fish o Iazomamno‘.,..:.,_-:
“Brin Florlo Luhtos )
Broomfield Foglietta Latia
Brown (CA) Foley Legth
Brown (CO) Ford (TN) Leland
Broyhill Powler Levin
Burton (CA)Y Frank Levine
Burton {IN} -- - Frenzel Levilag -— =
Campbell Frost Lewis (FL)
Carney Gareis Lipinxkd
Carper Gekes Livingston
Carr Gephardt Loef{lcr
Chapple - Gilman - Lonz (MDD
Clarke © QGingrith . :. lowery.CA)
Clay Gllckman . Lowry (WA)
Couts Gonzales Lujan
Coelho Goodling Luken
Coleman (TX) . 'Gradlson . Lundine
Collins - -Gramm Lungren
Consble Gray © -  Mwnk
Conte Green " MacKey
Conyers QGregx Madlgan
Cooper Guarinl Markey
Corcoran Gunderson Marlenes
Coughlin Hall (IN} - Martin (IL)
Courter ' Hel]l, Ralph - Martin (NCy
Coyne Hall, Sam Muartinez -
Cnlg Hamillon Mataul
Crane, Danfel - Hammerschmidt Magzoll -~

Harkin ) MceCan

dless
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Drooks Hunter Price Bevil) Durbin Horton Nelson Shuster Wyden
Byron - Hutto Qullien Bisgel . Dwyer Howard Nichols Bikorski - - Wylie
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Anthény Gibbons Martin{NY)  Burton(CA) ~ Fish Kemp D'Amours | . Jeffords ., ‘Tallon .
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Breaux Hall (OH) Fackard - - * Campbell Florio Kildee Dymally LehmantCA) Wirth -
Bryant - Hance Pepper Camey - Foglletta -Kindness Edwards (OK) dent  -f - . oo e
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i Dixon Jeffords Tallon Chappell ¥owler . Kostmayer . )
;’ Dymally Leath . Wilson Chapple Frank Kramer So the amendment 2s amended, was
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. i ae " o Yehman L . AMENDMENT OFFERED BY MR. STRATTON
The Clerk announced the followins Coleman (TX) Gephardt Leland Mr, STRATTON, Mr. Chairman, I
palrs: his vote: e S:ﬁ.".‘,'l. L Gingrieh . ;l:‘me . . offer an amendment. . :
On this vo " Conte ° ° Glickman ~ Levitas "’ The Clerk read as follows: . . .
Mr, Lehman of Caliiomin for. wlth Hr. Cooper *- Gonzaler -~ © Lewls(CA} '~ Amend b offered by Hr S'rmr:mr
Franklin against. Corcoran Goodling Lewis (FL) - endment offere ¥ .
Mr. Crockett. for, wuh Mu. Ho‘lt. agalnst. Coughlin Gradison
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ﬂfci waive, in whele or in..pa:t. any :ight.bg
ownc:sﬁié which the Government may have under any other
statute to any inventions made by a collaborating pac:y
oz empléyoo of a collaborating party under zhe

arrangement; and

"(D) to the extent consistent with any applicablg

agency :gqui:ements, permit employees ot former

‘employees of Ehellabo:ato:y to pa:ticiphte in efforets to

commercialize inventions they made while in the service

oflthe United States.

"(3) Each agency shall maintain a record of all

12 agreements entered into under this section,

19
19
20
21
22
23
24
25

26

4 Qﬁ"’i e

means  any aq:eement between one or more

"(b) DEFINITION.-~- As used in tiris section, the term--

"L ‘cooperative research and development

Ffederal laboratories and one or more non-Federal parties
under which the Sovernment provides personnel, services,
facilities, equipmen%, %r other resources (but not funds
te non-Federal par:ies)_ and the aon-Federal parties
provide funds, versonnel, services, Eacflities,
equipment, or other resources toward tne conduct of

spacifiod research ot davelopment efforts which are

'consisﬂ.pt with the MiIs§ 1A of the agency, except that,

‘such term does Aéf’ thﬂmib a procurement contract or

cooperative 3qreqnﬁhﬁl as ﬁéose cerms- are used in

14

- H- . "/I/‘Ié"z;/al/'(gfg



(A rto enter into cooperative research and
davelopment arrangements (subject =0 such regulations or
review procedures as the agency considers appropriace)

with othar Pederal agencies, units of State "or local

government, industrial organizations {including

corporations, partnerships and limited partnerships),

7 public and private foundations, non-profit organizations
8 (including uni;ersities), or other persons (including
9 licensees of inventions owned by the Federal agency);
10 and |
11 "(B8) %0 negotiate licensing agreements under
12 sacmion 207 of titls 15, nited States Code, oOr other
13 authorities for chgrnmen:-ownea inventions made at the
14 laboratory and other iaventions of Federal employges
_15 that may be voluntarily assigned to the Government,
16 | "{2) 'Jndef arranjsmenzs entered into pursuant to

17 paragraph (1), a laboraﬁo:y TNay--

13 "(A) accept funds, sarvices, and property from
. 19 collaborating pqrties and providé services and property
'E 20 to ccllaﬁoratinq pacsies;
g 21 "(B) grant or igree &? grant 1 advance to a
G 22 ,collabofatiﬁg party :nu:emté?’:.c:e/ﬁj s.{/A?sanments. or
23 optione the:eto. N any ”we-\txonq//-nade by a Federal
E 24 employee under the dgmuﬁﬁengnh, rerafining such rights as
;5 25 the Federal agency can@,d%wa appropri'te;

cfzféﬂg%/ﬂiﬁ

26 - Jo -




16
are competitive and often less:expensive than producté manufactured in
the Unlted States-. | |
¢ (5) whereas we have as a Nation been hlghly successful in the
conduct of basic research in a variety of scientific areas,.lncludlng
su@erconductivity, other nations have been highly successful in the
commercial and miiitary.application oﬁ the results of such fundamental
| research; | |

(6) if the United States is to regain its competitive
advantage, 1t must commit sufficient, long-term resources toward
' 501V1ng processing and manufacturing problems in parallel w1th basic
research and development; .

{7) Federal agencies have responded aggressively to this
exciting challenge by reprogramming funds into basic superconductivity
science and research while infofmally coordinating their efforts to |
avoid unnecessary duplication and further commitment of Federal
research moneys aad efforts directed to manufacturing, materials
processing, and fabricafion technologies is essential so that their
activities may be conducted in parallel wiﬁh the basic science
'~ research;

{8) successful development_and applicatipn of phe neﬁ
superconducting materials will require close collaboration among the
Fedefal Government and the industrial and academic components of the

private sector, as well as coherent coordination among the departments



~PITLE IV ~-TECHNOLOGY MANAGEMENT AT THE DEPARTMENT OF ENERGY

NATIONAL LABORATORIES

Sec. 400. Duties and suthorities of the Secretary of Enérggi

‘The Secretary of Energy shall:

(1) review all existing reculations, policies

procedures, and administrative processes associated with the

Department of Energy's National Laboretories Directors®

ability to:

(A) form cooperative relationships and enter into

cooperative research and development agreements with

private industry or universities:

' (B) undetake "work-for others”: and

3 ' ' ' (C) operate user facilities.

(D) review standards of conduct for resolving

~

potential conflicts of interest to make sure they

adeguately establish guidelines for situations likely

IR Y et e el



o

- to arise through the use of the outhorltles granted in:

"e thzs Act included, but not llmlted to cases where

-r-Eresent or former National Laboratory employees or'

"thelr partrers negotlate licenses or ass:cnments of

tltles to 1nventlons or negotlate cooperutlve research

- and development acreements wlth-Federal egenc;e5-7

lncludlng the Depertment of Energy or the o

contrdctor qperator with whlch the employee 1nvolved is

or was formerly employed.

(2)_ review all'Freedom of Information Aot polieies'and_

-procedures to ensure that they are not 1ncon51stent w1th the

Cpurposes of the this Act

(3) formulate and carry out a comprehensive set of

 policy guidelines to advance the goals of this act, based on

the review'required under paragraphs (1) ang (2).

(4) report to Congress and the Pre51dent w;thln 90

days the status of this review and 1mp1ement the pollcy

'guidelinES within 180 days of enactment of this bill;v‘

¥



iveté industry has great

collaboration with the Depariment of Energy Nationzl

Laboratories but only if the present Department of Energy

|..l.

abdratQ:yHCODtrac ng process can,be,streamlined”anﬂvﬂ“

“must be-L

+0 the Director of the Department of Energy"ational

. I . -

Laboratories to ensure theat they can negotiste with industry

3
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“hes at times, benefited foreign: companies

“there shculd be timely, consistent review procedure to

BN

‘ensure that commercielizetion potentiel ig considered when

TTto sé 10ley cons;oer the lcb orator ies parpners*for

'co;laborative_research and development ventures;

ey
[EN

(5) the Xetional Labsratories_must zgcressively seek

Ch

contact with privete industries to ensure that they

frecogniZE'the technical and séientific_expertise resident in

-
o
n
H
3
o
£
o)
5

these laborator tion to publicizing the

avallcﬁlllty'of user facilities and technological projects




(A) industry-bécomes more aware of the

k3

Lgboratories research and development projects and

capabilities;
(B) technology transfer is consideresd a
significant part of the laboratory's mission:

(C) +the laborastories become better educated in-

industry merket reguirements; and

(D} industry cets involved with the laboratories
early enough in the research and development process o

direct development of commercially visble products.



‘Sec. 401},F1NDINGS
DOE cémmenté.M “Objec:
states -that nanagem‘i”
DlreCtGIS~ ‘

7/8/88 deehiéi'staff comment:

Mccify Flndﬂng (2) to meke clear that the mcnagement aubnor;tv
is delegated from the Secretary to the Lab D¢rectors and thet
- oversight is expl;cxtly retained. : :

Updated response from_DOE:_




et the continuing

-hE'purposé

©of this title is to better me

responsibility of the Federsal Government_to ensure the full use

Nation's Federal investment the National







polie; Q3JCQggEéé$'that

'“intéilectuél-prcperty rights in téchnoiogy‘ﬁﬁaﬁl

Sewieas-] developed at the Nationsl Laboratories be [

1 managed so as- to

{2) the Secretary of Energy promuigate pbiigz'

guldnllnes dealing with cooperatlve research and developmen

eements angd 1nte11e tusl property rights arising under

such acreements; and

(3) the Laboratory Directors devise implementing

L proéedUréé consistent with the. policy guidelines set fdrth

by the Secretary;.




e A iyl i e

'Sec. 403. POLICY.

NAn

DOE commen $'on original text: HNone.

7/8/88 Domenici staff comment: (2) and (3) were added o
cierify the overall direction of the legislation.

:

S,




'Sec. 404. DEFINITIONS.

For purpcses of this title--

(1) The term "invention" means any invention which is
or may be patentable or otherwise protected under Title 33,

United States Code, or any novel variety of plant which is

or may be protecteble under the Plant Veriety Protection Act

(7 U.S.C. 2321 et seg.).

{2) The term "subject invention" means any invention of

a Naticnal Laboratery first conceived or reduced to practice

H
L]

in the performence ci work under a contrect or funding

zgreement for the cperaticon of a National Laboratory.

{3) The term "made" when used in cenjunction with any
invention means the conception or first actusl reduction to

practice of such invention.

(4) The term "technical data" means recorded
informétion of a scientific or technical nature regardless

of form or the media on which it may be recorded.

-

~ o



(5) The term'"cbmmercially valuable technical data™

means applied technology which méy have near term commerci&i_:'

e

value . or which arose under a. cooperative research and

development'acreément.- The term does not apply to basic

technology.

=
=i

E ] (6) The term "compuier sofiware” means
recorded information regardiess of form or the media on
which it mey be recorded comprising compuier programs or

documentation thereof.

- [4£33-(7) The term "intellectual property" means

patents, tredemarks, copvrights, trade secreits, mask works,

and cther forms of comparable [-intellestusi—] property

-rights [enscited by Congress.or the States J.

)

!

—(73 1 (8) The term "ccllaborative party"  means a

perty to & cocperative research andldeVelcpment‘agreement s

‘Gefined in parsgreph (4).

,%

B3 (8) The-term.“laborétbr§-éwned"Vmeané any
rights_in intellectuel propefty convéyeﬁ uﬁder this title +to
a cont;actor cﬁe:ating_é NatioﬁaliLéboratofy'or.any riéhts
in inteilectual property arising unﬁer the.operéting. 

‘contract for e National Labbratory'Where rights are not

-~

expressly taken by the United States quérnmént or by a

subcontractor.

PRI D



Sec. 404, DEFINITIONS.

DOE Comments: Reguires Clerification - The definition of
""intellectual property" improperly eguites all forms of
intellectual property. The inclusicon of "trade secrets" and
"intellectual property .enacted by . . . the states", in : _
conjunction with secs. 401 and 408 crestes (1) potential new and
substantial lisbilities for the Governmewt and/or its
.contrecteors; (2) a naw "closed" Dr0ach to operation of the Labs
and handling Lab-produced technlccl deta; (3) & new reguirement
that such data be exchanged onlv with nondisclosure acreemeﬂts,
and (4) 1imits the ability of contractors to build on research
and data procuced by another lab. :

The definition of ”laboratory owned" should be modified by
inserting "expressly" before "conveyed" and striking everything
after "National Laboratory" becsuse the Lsb can only own rlghts
they eypressly gre given by the Government. :

Domenici chff response:

The deflnltlon of intellectual property does not eguate all forms
of intellectusl property, but merely lists types that are covered
by the cdefinition. This does not reqguire that all types of
intellectual property be handled in the same way.

7/8/88 Domenici staff update:

réer to limit the "closed epproach" and to limit the scope of
pr cvisions relating to technical data, the langusge has been
ted to include only chplleu rezesrch of near term commercial
Elsewhere in the bill, the time frame is limited to two

ool
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Protection of technical data is imperative if industry is geoing
to be willing to use the lebs. Clearly some accommodstion has to
be made in this area to meet the neaeds of 1ndu5try in the tech
data area. : : A



to the Director of any of i

ts Natidnai

into cocperative research and develiopment

negotiate tﬁ.e?f’t'éfms : an'd:rriébndithﬁé g

behalf of the Department of Energy

cther federal agencies;

'(c)
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cdrporati ns, partneréhips, and limited ééftnershiﬁs,‘
conscrtia, and industrial cevelopm nt organizationé'
(D) public'and'pfivéta fdunﬁafioﬁéi
:(E} 'nonprofit ofganizatiods_includihg
'universities: or
| j(F}._bther'persons includ

inventions, technical datea-o

(2) " to negotiste intelleCtual_P:DPéTtY:ii95531ng

‘agreaements for National Laboratory owned inventions

-

 technical data or computer software, assigned or licensed to




the National Léboratofy'by'third parties
essignment by employees. |

(b) Specific Ruthority.--Under cooperative research znd
development agreements entered into pursuant to subsection

(a)(l), the Director of a Nationazl Laboratory may--

(1) esccept, retain, and use funds, personnel,
services, end property from cocllaborating parties and
provide.personnel, services, and property to.

© collisborating parties;:

(2) grant or agree to grant in advance to a

of
qu' .

-

(]

‘cellaborating party, intellectus

assignments, or options thereto, in any invention,

ck
1)
0
)
o s
}.J
0

ical deta or computer scfiware, mede in whole or
in pert by & National Laboreztcry emplovee under the

~cooperative research and .development agreement; and

(3} to the extent coneistent with Departhent of

+h

Energy recuirements and standards of conduct, permit

-employees br former employees of the Nationail

Laboratory to participate in efforts to commercislize -

T
- .

inventions, technical daita or computer software, they

made while in the

ervice ©of the Nationsl Laboratory.

n

property licenses or

P RICEF A



'(c) In determining whether to enter into a cooberative

- research and?development agreement the Laboratoré Director shall

“determine that—-

(1) facilities =t the National Laboratory are

svailable to do the work thet is the subject of the

cooperative research and development agreement;

(2) the work that is the subject of the

cooperative research and development agreement would

not interfere with Depertment of Energy programs;

(3) fhe work that is thersubject'of the

cobperative research and development agreement would

not create a future detrimental burden on the KNetional

Laboratory;

(4) the'propoeed cooperétive fesearch-and o

development agreement is consistent with other

: guiﬁelines'that the Secretary of Energy mevy prescribe

.consistent'with the'policiee set forth.ih this Act.

F—e3— (d) Approval of Agreement by Secré%ary.--f{&%—~§f

. ' L o




.__a.__c.@.gp.e.r_er -;:z_;:_;:_eseg'r*r'h and _dess a:i'if‘,":mc'l"‘ﬁ' 2gzT

The_Secretary of Energy or his de5ﬂgnee may : pprove

or réquire the modification of the agr

jvégfeeménf”shéilgﬁrévidé;égBd;déyﬂpg

“f be?défe the aéiéémén£“£§ prééén%éd to

“Energy or his aé-s‘icﬁ'e'e" by the F—hesst Sboratory

pDirector of the Nztional Laborctorchoncerned_ within
which such achlon shall be taxen. in any case in whwch
the Secretary of Energy or his designee disapproves or
reguires the modification of'énf cooperétive ggreement
'p:esentéé.under this secticn, the Secretary or his
deg gnee sh311 transmit a.w;iﬁten exp1anation‘of stch

o

disapproval or modification to the Fheed—] Laboratery

Director of the National'Labo;atory concerned. If such

‘action is not taken within this thirfy day period, the

gdéémed“appfcﬁed

L_rd}_} (e) lelt on’ Percentage Of the Total-ﬂor

Cooperatlve Reserach and Development-hgreements €

~

atthe Natlonal Lubcratorles. The cumulative totalHCf

non—appropriated funds of &l1l agreements entered into by each



National Laboratéry Director under this section shall not exceed

- an_amount egual to 10 percent of that laborétory's annual budget. .

[—+er3 Records of Agreements.--Each National Labcrestory
shell maintain a record of &ll agreements entefeﬁ'into under this

section, and shall submit it to the Secretary of Energy on:an

annusl basis.




‘
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' Sec. 405. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS.

DOE Comments:

Sec. 405. (&), (c), &nd (d) --Objectionable -- Allows Lab
Pirectors to enter into cooperative R&D Agreements and to waive
DOE intellectusl property richts. This provisions applicable to
2ll areas of resezrch is objectionzble for the same Ieasons as
‘secticons 109 and 110 and aiso becasuse it purposes Yo sllow one
private party to convey ownerehip rights of the Government to
enother private party. It is uncleer whether the limitetion in
- section 4053(d) refers to nonappropriated or DOE funds.

Section 405(b) and (e). Objectionable -- Allows Lab
Director to negotiate intellectual propertyv-licensing agreements,
exchange personnel and services, license or assign the rights to
- lab develcopments, &nd permit Lab employees to participaste in
commercielization efforts for lsb developments. These activities
already sre taking place at some DOE Labs, but thev reguire some
degree of DOLE oversight. As written, the legislation does not
even assure DOE will be notified of the agreements. ' '

7/8/88 Domenici staff response:

‘Directers to

T
g mancate that the Secretary
Gelegate thet authority to rat

tory Directoers.
The Leboratcry D e reguired to submit & record of all
egreements to th o '

The two tier system dealing with approval cof research and
development agreements. is eliminsted &nd the Secretary is

given
an 30-deay approval process patterned sfter current law.




guletions:

of Section 405 [

sfter public comment. 'Implementetion_offSection 405 I

shall-not be_dgigygdgun;iléissuéhcé"Sffspc”‘féghlations.

L -

YU Any régu%at onsrcbvexing"Natibﬁaljﬁgborétdyy

‘cooperative resezrch &nd development agreéemenis under

Section 405 F—&}¢33—3 shall be guided by the purpose of

‘this Act.

(3) In the event the Department of Energy regulations

referred to above are not promulgated within one vear from

date of enactment of this Adt, the'responsibility for

issuing regulations shall be transferred to the Office of

+ - Fegderal Procurement Policy.




eciding what cooperative research and development

nter into shall:

(1) give special ccnsiderstion to small business

_and -consort ia “involving .small busine

t2) clve prefe*eﬁce to bus*wess unit

” Lhe Unltec Stdtes which agree that products embodying:
inventioné, technical dgta or computer sof£ware, made
unde: the cocperative *esearch and developmont
agreement dr_produced thTOLch the uses of such
inveﬁtioﬁsf technical data or cbmputer software, will.
be developed and menu:ectured‘s;bstéﬁfialiy in the

United S:ates.
(3) in the case of any industri&l organizations or

other person subject to the control of a foreign

,j'pérmits United States agencies{ organizatiOns;




Record of Agreements.--The [Bepertment-of Eneres

fgach National Laboratory shall maintain a

into urnder this secticn.an

: eﬁfé;éhtéré&:

“the’ Secretary of Ehérgy'On‘anTannual basis.




sec. 406. ~66NTRACT'CONSIDERPTIOWS.

DCE CommentS"Objectﬂonable—-autharlzes OFPP to issue
implementing rTegulations. &s this bill deals totally with the
Department of Energy (DCE), any policies cor reguiations should be
issued by DCE; the OFPP has neither the capability nor the
regulatory mechanisms available to it within the Federal
procurement system to accomplish the bills' regquirements.

7/8/88 Domenici staff response:

Allow DOE one year to work with the other agencies to promulgate
‘zppropriate regulations. However, the bill would provide that in
the event that the regulations are not promulgated the
responsibility would be transferred to OFFPP. This strict time
frame is reguired since other sets of reguiations in this area
have taken years and vyears to promulgate. There are assertions
that DOE has been unwilling to negetiste modifications to ‘
preposed regulations in the techneology transfer and class waiver
areas. R : : '

DOE Commehnts:

‘The reguirement that DOE maintzin records of all cooperative
egreements is impossible if DOE is not reculred to be 1qzormed cf
_all agreement.

7/8/88 Domenici Response:

~The teixt of the bill has been chcncéd to place the responsibility
for ralrt ining the records on the Laboratory Director and to
-reguilre that he =me1t the recorcs anuually to the Secretary of

- Energy. :



mDevelopment Act_cf 1874 (4“ U. S C

nergy- contract.to operate~any

' Under Chapter 18 ef tiiiew§$'TUnlted~Sta és can.

to | (b} Retention-of Title by United StatES.—w(l) Whenever'a
:haulowal L¢bo¢aLo¢y ma¥es an invention to which the Depariment of

Energy has_QEtermined to retain title at the time of

centracting--

{A) for exceptional circumstances under section

N 202(a)(ii) of title 35, United States Code; or

to such invention shall be retained b ~Government

unless the National Laboratory at which the invention is made




ion as zutho

volving éxport control.’

Secretary. may. no

E+agg the sole-b

s e . L. .

'igﬁ%hndef“the’exceptioﬁ set forth at Section 202(a)(iv) of -

title 35, United States Code, without first determining that the

invention has been classified or has been designated sensitive

“technicel informaticn as suthorized by spplicable statutes [
eitber than-thoseinvelving expert—eent=elr—]. If the Secretary

does not notify the reguesting Nstional Laboretory, the '

§ ' laboratory shall be deemed to have elected title to the inventicn

v under the Government-wide contractor patentable ownership




> 1¢ormctlon
Chcpter'ls-of title 35, U.S.C. for-weaponswaﬂéu
‘propulsion related inventions. The burden shou
Secretary to justify refusal of a title requ
recluued from using Jusb$f1cct10ns>suc'

determlnatlon where DOE belleves_
"_Export conbrol sté

‘fully re*mﬁurszng for cost of woth
;COmNQIC1allZﬂtlDﬁ and to perat

Domenici staff Tesponse:!

This section is modeled zfter current law in Title 35, section
200 et. g1. and specificelly references section 202(s)(iv),
which relztes to weapons and navel nuclear propulclon funds. ' The
nuclear wecpons EFCEDL*Oﬁ is not repealed.

ion does not ¢o away with the contractors' obligation

Triis provis
to ebide by export control statutes, and, conseguently, should
not be used s & raticonsle for precluding_u¢t1e_prans-er._

Lsbe may not retain title indiscriminately because if technology
'is not being effectively commercialized, DOE may exercise
"march-in rights"” which means that DOE could retake title.

Proposed changes:

‘Replace,. in sect101 4C7(b)(2),
Eésis" nlth' reCUictLDuS as..th

_N-Delete ~in sectLOﬁ 407(b)(3)
’"'1nvolV1ng export centrol.




Richts Reteined by o Netio

authority to permit a

ratory to elect ownersh to any intellectusl

¥g ts ‘that can be est shed to PT

-

'uce-sgsh_technical cata or comp ter so‘tWQre for United

public if the Director of the Natiocnal abo*atorv or hl - designee

determines that--

17 erc1a11v valusble, Eﬂewi—} or'“

”(B) the technlcal data has been generated*as

of or under a cooggratlve reqerach _and development~

magreement: and




2} A.cooperative research and development agreement which

" by the Department of Energy or. the National

asboratory pursuant to shcu coopersiive research-an

levelopmeént agreement; or

(B) under a National Lzboratory cooperative research

and development,

shall not be disclcsed to the public for a period of 2 vears.

(%) Documentation disclosing technicai dsta or computer

e subject to ncndisclosure-under.paragraphs: (1

t-be-considered as agency ordsiunder the Freedom of

j;‘Regulations.—4L

"”+'; , -4 fl) The Depertment of Energy; in cobperation with

re which mééﬁs;ﬁbéﬂﬂ

~and (2). .

Infe magloh_aéf“during the term cf nendisciosure to the'public. ~ -5




.In the event the Department of.Enérg§ Tec

éned within the time pre:




. --~TheLﬁata also would be exempt‘from~FOIA-
g Lab D¢rector ‘determines it has commercial *vVa

.osure could cause harm. hls‘secb;on alsoc would "
cdata-developed wunder a cooperstive agreement to be exempt
'FOIP Af the acreenent SO p*ovzabg.' Any FOI& exempiion '

Vnsting lebs wi h

sonfl aIlSE in c¢low1nc lcbs'to decide
fwhether PO AuﬂlsClOQM*ES should be made. L:bs would have no
resson to disclose information they could otherwise sell or use
in negotiating cooperative agreements. The provisicn in sec.
408(b){2) is unclear. R '

Sec. 408(c). Objecticnable --Charges OFPP with issuing
implementing regulations. DOE should issue any needed
regulzastions. ;
Sec. 408 Dcmenici stzff proposed revisions

‘Provisions relasted to FOTA need to be discussed with DOE angd
Senator LEchv‘s steafd B :

With the new definition of commercially wvaluable technical dasta
many of the issues rzised are acddressed. First, only applied
rather than basic research is covered. Second, 'a =unset is
1nc1Laed to afford protectloﬁ only for two yecrs.

‘result cr uncer a cooperatlve research aﬁd 7
creenen;. 7 _ SR

jguiations. A compromise is offered that would allow
" ‘opportunity to promulgate the regulations. A

R Lon: & included that in the event DOE does not meet the
‘aeadllne”-the regulation promulgating responsibility will be-
moved to the OFPP. The need for this has been discussed
elsewhere. : '




ab@lat'ry'desc+1bea in chap;er 18 of tltle 35, United

"Coue including the license reservec in section 202 (c}

of title 353;United States:deg, may be: waived- of: om tted_if

sdbhlwglver_cr omission. A waiver or omission shc1l be

considered--

'(1) if it is necessary to obtain & uniguely or highly

gualified contracter; cr

-(2) if invention invelves cosponsored, cost sharing'or
JOlnt venture re:ecrch and deve¢opmeﬁu, and tﬁe contrac;or

cosponsor or 3011t ventu*er is maklng subctaﬂtlal

ﬂal 1nvestment 1n..eve10p '_

fCIEatedmand it is expected that the pri imary market for such-

product is the Unltea States Governneng.




Sec. 409. SPECIAL RULE FOR WAIVER.

DCE Comments:  Sec. 409. Suggested Clarificstion--Allows the
Secretary to waive Government rights or lab obligstions where in

the best interest of the United States. DOE does not know of any
situastions where such a waiver would be in the best interests of

“.the United Stzates or where DOE procrams have. suf:ered bECause of

Government licensing rlg“ts. : '

Domenici staff response.

Sec. 409. similer provision is found in the Federal Non-huclear
Energy Act of 1974, section 9(h)(2). This section would only be
‘used in rare cases. ) : - I a

Purpose is to allow the government meximum flexibility in cases
where the government was the only logical or probable customer
for a product theat would tTeguire considerable sdditional
“development costs. There would be little or no incentive for
industry to further develop these products, if the government
"already had a paid-up license. This was designed to give added
-discretion to the government. o




A

SEC. 410 . ~INTELLECTUAL PROPERTY CONTRACT PROVISIONS. =

'(a) Contract Prpﬁ#sions.-QAnyrDepartmént of Energy [

sort=ses—] funding agreement to operste & Naticnal lszboratory

- shall provide~-

(1) that any royalfies or income that is earned by the
 National Laboratpfy from the 1icensiﬁg of laboratoryFOWned

intelliectual property rights in any fiscal year shsll be

used as éuthorized under subsectidn 202(cj(7)(8) of title7 
35, United States Code and section 13(a)(1)(B)(i)-(iv) and
‘section 13(3}(2)-(4) cf thé SteveﬁsanWyaler-Technoiqu
Innovation Act of 1980 ( 15 v.s.cC. 3710;(a)(1)(5)(i)u(ivj

 end 3710c(2)(2)-(4);

{2) ' that the costs of obtaining and protecting
intellectual property rights in any invention, technical
deta or computer_software} owned by the National Lzboratory

YR shall be paid for by L

iehtes 1 the National Laboratories under standard .

"operating funds or as a cost shared expense under a

cooperative research and development agreement;



whed ‘invéntions,  comm:

¢ computer ‘software shall B&Tthe re:
he Diréctor of the National Lebor

technica

-TEEUrn for retaining titie to right

any intéilectusl property

e

eny invention or discovery made in performance of a Department of

Energy cooperative research agreement,. the National Laboratory

contractor shallipéy to the United States reascnable compensation

based on the value of the technology transférred. The amount of
the payment arising as a result of the transfer shall bé set by
an arbitfation board.cénéisting dfzdne'membe:.sélecteé_by.thé
contractor, ché member selected by the Secfeféry'of Energy, and

one member jointly selected by the centracter and the Seéretary.

s in




S ©(2) . Provided that this subssction shall not apply if:
(&) the contractor is operating the National

Laborztory for no profit or fee beyond expenses;  and

(B) -thé.tontréétor is offeiiﬁg'fhe intéllectual
pféperty'fbr fzir market valde'and:ény value or 
royalties the contractor derives from the intéliéctual
property will be returned'to.thg National Laboratory or
the Federsl Treaéuryiin accordance with Section

202(c)(7)(E) of title 35, United States Code.

-




feir merket value end returning any rovelties to the Lab or

SEC. 410. INTELLECTUAL PROPERTY.

DOE Comments

Sec. 410(a).  Objectionzsble - Would reguire any Lab operating .
contracts to include provisions that, inter alia , would require
DCOE to pay costs of obtesining and protecting intellectual
p*ope*tx rights in ch—ovneuklnve.ulons, to the. extent not offset
by royvalty income. The Government has never, nor should it now,
pay such costs for private parties This could subject the
Government to enormous expense in pa;enu infringement suits
concerning 1n;e?lertu 1 property over which DCE has no control or
review auLhorlty R ' : - : ‘

Domenici Tesponse:

"It is understood thet DOE is already subject to the risks
mentioned &nd this bill does not change that. Since all benefits

ere rsturned to the Treasury and the beneficiezl interest goes to
the laborateory it is unclear what DCE's objection rezlly is.

The patents cculd-be issued with no warranties in exchange for
‘lower royelty retes. We are confident that DOE COle Qevalop
SthchE guidelines ch Ie"letlonS. : ‘

DOE’comments:

Section 410(b). Suggest Clarification -- hould reca¢re
contractors to pey *e:swnable compensaticn te the U.S. feor
intellectual property rights except if they are opercging the
for "no profit" and are offering the intellectual propertv &t
U

Treasurv. This is & good concept, but it could be very difficult
to ascertain when the exception wcouild apply. A betiter epproach
weould be simply to reguire a return to the Treasury o< & certain

'percentege of the Unltea States funds invested. This section
‘proves that cooperatlve sgreements would be presumed to lnclude

federal ‘"nds

Domenlca staff response. ' : ' i

alO(c)(z) cdopt a DOE'sqggestio“ thet the costs of obtaiﬁinc and

patenting be trested as & standard operating fundés expense oOr &as

& cost shared expense under a cooperctlve regsesrch and
development agreement.

Regara;ng comments on section 410(b), this language was included
to insure that the labecrastories are not making any profit from
the commercislizestion of & product based upon a_lab development,
that would end up benefiting the contractor-operator of the 1lab,
and give this contractor a competitive advantage over other

firms. Senator Netéenann was particulerly. concerned about this
pocs*b 1¢t). ' : ' SRR :

idm.

o P A AR



ided for inventions undex

+it16 35, Unites States Code, but will be appiic

( intellectual préperty for which title was acguired by the

Nztionel Laboratory Directorsrunderrthis'titleu

th

(b) Definition of Third Parties.--For the purpcses of this

secticn,. "third parties” and ”thifd'party_applicants" are

domestic entitiés located in the United States whose research,

development and menufacturing activities occur substantiazlly in

organizations; public

private-foundations; nonprofiticrganizitions such as’




(c) ,Régulatiohs;;; L ?ka EE;”*ffﬁ?;eﬁefaeueeeeaneﬁeﬁt

Petriey—] Ne k; The Department of Energy, in cocperctlon Wlth

other 1nt~restea feceral agen01es, shall issue thhln 180 da}s'

from enaetment.lncluelng”thirty'(SO) for publlc comment,~ -

- regulations to implement the merch-in rights under this section.

{ ) In the event the Department of Energytdoes not

issue the regulations referred to above in the prescrlbed

tlme frame, the IESDDnSlbllltY for 1ssu1ng the regulatlons

shall be trapsferred to the Offlce of Federal Procurement

POllCX.'. ' -

-




ClY .

—

;7/8/88-Domenici stéff_reSPOhse:_

' Sec. '411. macw N RIGHTS..
.DOE CommentS"-

Sec. 411(a) and (b). Suggested Clarification =~ Would reguire

march-in rights for DOE. This should be clarified to reguire
licensing of the "intellectusal property rﬂghts to" inventions,
uechﬁlcal daua or software. : :

Sec. 411(c) ObJeCtlonanﬂe. Wouvld allow OFPP to issue
regulstions ‘in cooperatlve with. other Feceral egencies. DCE

should issue any needed regulcthWS.

“The suggested clarifications are adopted.

AR AR s B



|SEC. 412. EFFECTIVE DATE.--This title shall take effect on the’

'dafe of‘ené&tmént The Secrehary of Enercy chcll 1nwedlcte1v

-laboretories.

enter into . negotlatlons w;th the contracLors o-_the ’atlonal

Laborctorles to cmend all ea;ct"ng cor;rccts for the ope*ctloﬁ ot

the wctwoncl icborgto s, to re;leét this Title,

—
-

améndmént. the provisions of thislTitle shall covern the

_,-

disposltlon of ail 1ntellectu=l property rlghts covering

-1aboratory-owned inventions, technical data, ‘and computer

software, generated in performznce cof Department of Energy

contrects for the'operatioﬁ cf the Department of Enérgy Nastional

'y R . T

'Penclng such-

i

R PR
PETETS SRR TP
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A\1E'\’DY\TE'\T \o le27 ‘Calendar No.

- Purpose: To bener integrate universiny and private mdustr\'

into the National L..lbora:or\ system of the Depanmem-‘
of Enerﬂ\' so as fo speed the development of technology

in areas of «ignificant economic potential.
"IN THE SENATE OF THE UNITED STATES—100ih Cong.. 2d Sess.
S. 1480

The Department of Energy Natxonal Laboratory C00pcrat1ve
- ‘Research Inmanvcs Act

Refcrred to the Commmee on _Energy and Natural Resources

and ordcrcd to be pnntcd

Ordcrcd to lie on the table and 10 be prmtcd

. _ March 4,.1988

AMENDMENT - - proposed by Mr. DOM:ENICI (for
himself, Mr. McClure _and Mr. Bmgaman)

Vlz

] ’ St._rike out-all after the enacting clause and. Insert 1n
2 lieu thereof the following:

'3 SECTION 1. SHORT TITLE. |
4 Thm ACI ma\ bc: cited as the ‘Deparmment of Energy
5 Nauonal .Laborator_\" Cooperauve Research I'nitiatiycs_'_:
6

Act"-

B R T

A

-
]
3
3




SEC 2 DEFINITIONS.
| Fer Purposes of thls Act-—'

(l) The te*m "W-tlonul Laboratory" means-—
(A)_Lawrenwe- 1vermo*e National Laborctory
fB),Lawfence—BerkeLey Natlonel Leborauory;
(C)‘Loe Alomos Naticnél Laboratory; )
(D)'S gndia National uaborgtory,

(E) FErmi'Netionai Aeceiorator:
- (E) Princetoﬁ Plasma ?hysies_Lebcfetory:'
:(G) Idaﬁo_ﬁafional'Engiﬁeeringgieboratdfy:
.(H}rérgoﬁne:Nationel.Laboretery:
.(I) Erookheven Natioﬁel Laberétery{
: ﬁ?(J)VOek Ridge Nétionél_Leborateryi‘
-(K)_Pac;fic Northwest Léboratqu;_
(L) Rmee.Labefatery}

{M) Stanford-Liheer Acceleretof Center;

{N) Betes Linear Accelerator Facility;

-"(0) WMMWW

{(P) Center for Energy and an1ronment Research'

(0) Coal Fired Flow Fac111ty

(R)'Energy Technology Engineerihg Center;

(5) HanFord Englneerlng Development Laboratory,'.

;:(T) Inhalatlon Toxlcology Research Instltute---f'

(u). ﬁ&m@mumm




 (§) Laborétory_for'EnergyfRelated'Healfh;ResearChf; B

]

g (W) Laboratory of Biomedical and Envifonmentalf é

£ ._Zs¢iences: | | E

J'(x)‘nébOfatorY of ﬁadiobioldgy and Envifonmeﬁtaif” é

IR | _‘ ; 'H'ea‘lth';“ o R o
| o | ) Michigan State Uﬁivéréity - DOE Plant Reseé:ch. é

‘Labbratoryt

(Z) Morgantown Energy Techholng Cente:f

(AR) Notre Dame Radiation'Laboratéry:"

(BB) Oak Ridge Associated Universities;

(CC)'Radiobiology Laboratof&;

(DD) Savennah River Ecology Laboratory;

(EE) Saﬁaﬁﬁéﬁfﬁlverﬁiébofg%ory

(FF) Solar Energy Research Institute;

(GG) Stanford Synchrotron Radistion Laboratory.

Such term alsc includes any future government-owned,

contractor-operated laborastory facilities established as

. Department of Energy Multiprogram Laboratories or

Program-Dedicated Facilities.

. Such term does not include Naval Nuclear Propulsion Reactor
‘Laboratories; their contractors or subcontractors performing

work covered under Executive Order 12344, as codified in

‘section 7158 of title 4, United States Code.




_(2) The term “Feaeral Pcency" mezns any executive!

'*agency as ceflned-ln section 105 of title 5, Unltec"”

RS ETI N [P

States Code, and the military_departméﬁts_dEfined by

'7Lsectioﬁ 102 of title 5, United States Code

= velopment

- any type entere

(3) The term "contract" means any contract, grant, or

cooperative agreement as those terms are used in

_sections 6303, 6304, and 6305 of title 31, United

States.Code, entered into between any Feae*al agency

and aﬁy contractor for the perfovnance of ezperlmental

"a*ch work fun
part by the Federal GQvermeht. - Such term includes any.

assignmént,.substitution_of parties, or subcontract of

joh

into for the performence of

experimental, developmentel, or research work under a

contrac<t.

(4) The term "cooperative research and develcpment

‘agreement" means any agreement [esSefined-in-sestion—

4QBQu+4=~mw%—tw—2$%£&q{97—%%§ between one ©Tr more -

Natlonal Laboratorles and one Or more non- Federal

fies underiwh ch the Government;

ional Laboratories, provides personnel

facilities, eguipment, or other resources with or -




¥

_hiﬁhoﬂf reimbursement (but not funds to non-Federal

1
PTSRPITS BT SIREN

. parties) and the non-Federal parties provide funds,

A

personnel, services, facilities, and eguipment, or

‘other resources toward the conduct of spécified

 research or development efforts which are consistent

'with the missions of thé National Laboratory; except 

that such term does not include a procurement contract

or cooperative agreement as those terms are used in

sections 6303, 6304, and 6305 of title 31, United:

States Cdde.

(5) The_term "funding agreement” means any contract,

grant, or cooperétive agreement entered ifto between -
the_Secreta:y-of_Energy and a contractor operétihg a-
-National Laboratory of the Department of Energy that

provides for such contractor to perform research and

- development at such National Laboratory.




e

LI
£

Sec. 2.  DEFINITIONS

DOE Comments: . R : : | o EER :_'\]-

Suggested Clarification - The definition of "National Laboratory" -
should be clarified as to future lab facilities. The definition .
cf “cooperative research and development agreement” is taken from B
the Stevenson-Wydler Technology Innovaticn Act of 1880 (15 U.S.C.

3710a (d) (1)).  That definition only applies to resesarch

performed by Federal employees, thus excluding the GOCO-genersted
information this legislation focuses on. ‘ : AR

Revisions Made:

Definition of "National Laboratory” was modified to cover future
lazboretories. ' ' ' :

Definition of "cooperative research and development agreement”" was
modified to include language from Stevenson-Wydler, clarifing its
application to GOCO national laboratories. '



PITLE I. - --THE DEPARTMENT OF ENERGY NATIONAL LABORATORIES

CENTERS FOR RESEARCH ON ENAELiNG‘TECHNOLOGIES

FOR HIGH TEMPERATURE SUPERCONDUCTING APPLICATIONS.

§EC. 101. TFINDINGS.

w

Congress makes the following findings:

{1) the Depariment of EZnergy has conducted ext nsive

reseerch in superconducting materials to support its programatic

zctivities in High Energy Physics, Megnetic

=

n

i

tr}

iOﬁ-EnergY,-énér9§
Stoiageisysfems, Eléctric Energy Systems, and Enefgy CQnServatiQn
pgrsuant to the Fedéral Nonnuclear Energy Research.and
Developﬁent Act of 1974 (P.L.©3-577), the Energy Reorgéhization
Act.of 1974 (P;L.-QS—QSS), and the Department of Eﬁergy

Organizastion Act (Public Law 95-91);

(2) recent developments in high-temperature superconducting
materiels hold grest promise for highly efficient enétgy.stdragejg'

end transmissicn, medical disgnostics, magnets for physics.

research and fusion reactors, and smaller supercomputers:



' (3) the United States is & world leader in basic researchi

L5

on high-temperature superconducting materizls, &nd programs

supporting this research at the Department of Defense, the .
Neticnal Science Feoundation and the Department -of Enéfgy_should

be meinteined and strengthened;

(4) internationzl interest in the commercialization of
high-temperature superconducting materials is high snd the key to

succesg lies in thelrapid development of these meterials an@ the
identificetion of spplications; and |
. _
) (5} fﬁe NationallLabofafo:ies.of the.Depaftméntidf'Ehérgy:
have'demonstrated.éxpértiSe in_supercdnductifity research aﬂd &

proven record in resezrch in enabling technologies which can

forts in product develcpment.

Fh

benefit industrizl e




PN

DOEVComments:“

Sucggested Clarification -~ The finding in sec. 101(3) on U.S.

high-temperature superconducting research also should refer to
programs at the Department of Defense and the Defense Advanced
Ressarch Projects Agency. B ' ‘

‘Revisions Made;

is modified to include reference to Department of Defense




A
K

SEC. 102r'PURPOSE-.m~The purpocses of this title are--

(1) to research critical ensbling technologies to assicst

‘United States industry in the commercislization of

b

high-temperature superconductiors:
. {2) . to provide national organizaticn and coordination in
the research, development and commercislization of
r B : :
hicgh-temperature superconductors; and
4 _
(3) to encourage private industry, university, and
Department of Energy Netional Laboratory interaction through

Centers for Research on Enagbling Techneologies a2t the Neticoneal




Sec. 102. PURPOSES
No DOE noBambwm_WH. changes.




SEC. 103. ESTABLISHMENT OF THE SUPERCONDUCTOR RESEARCH

INITIATIVE.--

The Secretary of Energy shall initiate and carry cut &.
- cooperative program of research on enabling supercondudtor
technology and on the practical applications of superconductor

_te;hnology (hereafter in this title referred to &s the

"Superconductor Research Initiative").




'DOE Comments:® &
No Objection - Establishes & cooperative program for

superconducter research-(the;Initiative). DOE already has
initiated a program of superconductivity collaborative research at
several National Labs. The Secretary should have authority to
review and approve any new cooperative reseerch agreements.

Response:

Statuatory language is needed to assure the Initiative will be
continued after changes in administration. Secretarial authority
over cooperative agreements is addressed in other revisions made
to this bill that provide for a chain of accountebility ensbling
the Secretary to establish brced policy cuidelines and regquiring
-all agreements to be subject to DCE review. :




SEC. 104. PARTICIPATION OF NATIONAL LABORATORIES OF TEE S

DEPARTMENT OF ENERGY.

(a2) Mission of National Laboratecries.--The Secretery of
Energy shell ensure thst the Nationzl Laborsteories of the
Department of Energy perticipate in the Initiative, to the extent

that such participaticn does not detract from the primary mission

i

L4

of the Nztional Laboratory.

(b) Agreements.-~The Secretary of Energy shall enter into
such agreements with other Federal zgencies, with U.S. privete
industrial or research crgenizations, conscrtias, or with any

id

college or university as mav be necessary to provide for the

o
0
LE
&
“
®
jel
U]
H
ot
[
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o
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ot
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8]

n of the National Laboretories of the

Department ¢f Energy in the Superconductor Research Initiative.

3 (é) Required Provisions.--The Suée:cohdudtér Resezrch
Initiative shall inclUdé provisions for one or more national
lzbcratories of the Department of Enérgy to conduct researéhiand
development sctivities reiating_to research on high-temperature
superconductivity. .SuCh activities may include resezrch and
development in associated technologies including thin f£film and.

bulk ceramic synthesis and processing and the charascterizetion of.

- .

S

physical, chemicel, and structurel properties in meterials.




Sec. 104. PARTICIPATION OF NATIONAL LABS

DOE Comments: =
No Cbijection - Reqhires National Lzb participation if it does not ,%'

detract from primary m1551on. The Leb's "primary mission"” should
be deflned clearly,- - C S

Response. . AR L L

Reference nnd meanlng cf "primery mission” is not unclEar. No
!chancn is neecec :




SEC. 105;_FCRMATION CF COUNCIL AND C_J*ERS FOR RESEARCH ON

ENABLING TECHNOLOGIES.

(aj Council.--The Secretary of Energy shail form_a council
tolbe ¥xnown as the "Council for Resesrch on Enaﬁling
Technologies" (hereafter in this title réfer?ed to:as the
_"Coﬂnci;") which shesll be composed of representatiﬁes of
appro ‘te governm . nt acenc"es, univer sit ies; aﬁd iﬁdustry‘ﬁo
p*ov¢ce.cu1cc1ce in set ing goals &nd sbratecles for the ti mely
researph on critiCal enabllng technoiogles in hlgh-temperatu;e
supefcdﬁduétbré. The COuncil‘shall set guidéiines'forifﬁel
relesse of the technicel findi hgs and deﬁelopments mzde by the

cooperative research centers established pursuani to subsection

(b). BGuidelines for relezsing technicel findings set forth by

the Council shall be consistent with guidelines set forth by the

relevent agencieg.

(b) Cooperative Research.Centérs.-; {1) The Secretary.of
‘Energy shall éstablish cboperative research ¢enfers in enabling
tedhnolog§ for supercohdubting materisals and appllcatlons
(hereafter in this Tl;le referred to a8s "centers“) at Nmtlonal

Laboratorles with . cpproprlgte university and leVBtE 1ndusb*y

.part¢c1pants.




(2) The centers chall be located at National

which demorstrate expertise in--
(&) superconductivity resesrch; &nd

(B) research in associated technologies including--

(1)

in fiim and bulk ceramic synthesis_and‘
. - processing; and:
' (ii) charscterization of physical,'chemicéi, and
structural pioperties in materials:

-

(d) Avoidance of Duplication.—-_The Council shall keep

appreised of activities tesking place at the existing Research

Centers on Superconductivity and Superconductivity Pilot

Centers. In carrying out the responsibilities of subsection (a)

the Council shall ensure that unnecessarily duplicative research

or activities are not being carried out at these Centers.

RN I S S
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Sec. 105. FORMATION OF COUNCIL AND CENTERS
DOE Comments: |

Suggested Clsrification - Establishes a Council for Research on
Enebling Technologies and reguires Research Centers at Lebs. This
provision is not necessary end should be clarified to ensure
cngoing efforts are not duplicsted. DOE alresdy hes estebiished
Fesearch Centers at Argonne, Lawrence-Berkeley, and ‘Ames Lebs and
recently announced the establishment of Superconductivity Pilot
Centers &t Argonne, Los klomos, and Czk Ridge Labs. Also, any
guidelines set by the Council should be consigstent with the
eppropriate agency's regulastions. -

Revisions Made:

Clarification included to prevent duplicaticn of efforts. 2also,
clarificetion included specifying that guidelines set by Council
for release of technicel findings be consistent with epproprizte
zgencies' guidelines. '




SEC. lOS.' PERSONNEL EXCHANGES,—-The Superconducter Reséarch
Initiativelieée%%i-max include provisions. for temporafy exchanges

of persomnel between any deomestic firm or univérSity referred to

iy

in this title and the National Laboratories of the Department o

Energy that are parficipating in the Superconductor Research

ct
0

Initiative. The exchange of personnel fehe*ii-may be subject
such restrictions, limitations, terms and conditions as the
Secretary of Energy considers necessafy in the interest of

national security.

-t




e

DOE Comments: %

Suggested Clarification - Provides for temporary personnel
exchances. The Secretary should have greater contirol over
exchanges, and should be able to justify any restrlctlons for
reasons’ other than naticnal securluy

oL

Revisions.Made:

This 18DCLUGE is identical to lenguage DCE accepted for the
semiconductor portion of the DOD authorizeation billi. In
conference "shall” was changed to "may" (section 3144 at page 234
of DOD Conference Report).'-;he same chance is made here.

are
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SEC..iO7;  QTHER‘DEPARTMENT OF.ENERGY RESOURCES;
(é)'Avaiiébility of Reééurces.——?he Secreééfy of Ehergy
shall méxé available to octher departméntS-dr agehcies cf the
Pederal:Governméht,_and to any participaht in reseérch and.
development projects upder:the Superconductor Research:
:ni;iafive, aﬁy_fécilities,.personnel, eqﬁipment, servidés, and

the

0

H

regources of the Department of Energy for the purpocse of
conducting research and development projects under the

- : . _ _ R
Superconductcr Resegrch Initiative consistent with section 104.

(b} Reimbursement.--The Secretary may make facilities

eveilable under this secticn only to the extent theat the cost of

P

the use ¢f such facilitiss is reimbursed by the useér.




Sec. 107. OTHER DOE RESOURCES

DOE Comments: . %
No Chijection - Allows use of DOE facilities on a reimbursable
~ basis or as a DOE contribution. DOE is aslready doing this.

No changes needed.

et aid g

oot deglopin
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To the extent the Secretary considers appropriate and

necessary, the-&;éei—Secretary cf Energy, in preparing the
research and development budget of the Department of Energy to be

included in the annual budget submitted to the Congress by the

QPresident for fiscal yvears 1990, 1991,_1992, 1993, 1994, and 1995

under secticn 1105(z) of title 31, United States Coﬁe,zshall
proviae-for programs} projects, and activities that encourage the

deveicpment of ne¥% technology in the field @f superconductivity.




DOE Comments: -

ﬂjﬁéjECTIONﬁEEEf—‘Recuires Secretary to reguest funding for the
~Initiative. This impinges on executive discretion and has no time _ o
limit. (Our ¥Y 89 budget request includes funalng ) _ i

Revision Made. _ . ' _ .rm_

Language 1ncluoed to clcrlfy that Secretary may exersise
discretion on this point. This will make the language almost
identicel to semiconductor language included in the DOD
authorization bill. 2lso, a time limit is included.




SEC. 109. COST-SHARING AGREEMENTS.

(2) Permitted Frovisions.-- The Secretary of Enercy shall

delegate to the [Ehe] director of each National Laboratory of
Department of Energy thet is participating in the
Supefconductﬂv1ty Research Initia tive or the contractor operating

Any such hatlonel Leoorauory the cuthorlty to Ew&u% 1nc1ud in

any cQoperetive research and development agreement entered into
with & domestic firm, or university-in conjunction with.the

Superconductor Reéeefeh Iﬁitlatlve a cooperative p:evisioﬁ for
tn a portion of the cost of

the domestic firm cr university to pay
the research &nd development activit

{b) Considerations.~- The Director of each Neational

Labofetory of the Department of Energv theat is'participating

in

the Superconductivity Research Initiative in determlnﬂng the

type end extent of its 1aboratorv part1c1paulon in carrylng out

work for cthers, shall undertake such work only when facilities

are available and when it would not interfere with\Department of

Energy programs, and shall be conducted in such a way as to not

creste a future detrimental burden on the National Laboratorv.

-(c}—i(b)l-Limitetions. (1) An amount ecunl to not more

than 10 perceﬁtrof any Netionel Laboratory' ennual budcet shall

be receeved Fron non-appropristesd funds derived from work for

the

(R



wetaboih i, 11

others contractS'eﬁtered into under the Superconductor Research -

Initiative in any fiscal yeer except to the extent approved in

advahce.by the Secretary of Energy.

(2) Pursuant to the authority delegsted by the Secretary of

"Energy to the Natiqnal-Laboratory Directors, no iﬁejjneparfment:

of Energy.xaticnal Labdratory'may receivé.morg than SlO,QDO;QOQ.
‘of non-appropriated funds.unﬁer any cooperative reséaich and
development agreement entered into under this subsection in
connection with the Superconductor-ﬁesearch'1nitiative'éﬁcept to
the'éxtent appfoved in advance by the Secretary of Energy.

o




Sec. 109. COST-SHARING AGREEMENTS

DOE COmments,

OBJECTIONABLE - Permlts ch Director to include cost sharlng
provision in cooperative R&D agreements, limited to a total of 102
of that lab's annual budget or $10,000 of_noq upproprlqtnd funds .
per agreement. The Secretary should have authority to review and.
eépprove any cooperative agreements. DOE is not given sufficient
‘control to prevent the labs from eﬂterlna into agreements heyond
these llm1gatl0n5-

Revisions Made:

Modifications are made specifyving that the Secretary of Energy
shall delegate authority to the Labs to enter into cost sharing
agreements. Title 4 includes revisicns giving DOE asuthority to
review all sgreements into which all Labs enter. References are .
elso included here to clarify revisions macde in title 4 that any |

Lab director suthority grcnted shall be delegsated by the_
Secretary. ; _

A paragraph is also included here to clarify that work for others,
agreed to by the Labs, can only be performed when facilities are
available, and it must not interfere with DOE programs or create
future- oetr¢meptal burcens to the Labs.




SEC. 110. DEPARTNENT OF ENERGY OVERSIGHT OF COOPERATIVE ;
AGREEVENTS RELATING TO THE SUPERCONDUCTOR RESEARCH .

INITIALIVE.

{a) Provisions Rel tﬂng to Dlsepprcval and Modificetion of
Acrecments.-- (1) The Secretery of Energy or his designée may

review a cooperative research and development agreement for the

pcrpcse Cfrdisapcroving cr requiring thecmcdification of the

. if the Secretary nctifies the parties to
the agreement of.his.inrent to reriew the agreemenr; the
-egreemect.eﬁall'prcvide e 30-day'pericd,wirhin whicﬁ.the
agreement ﬁay be disepproved cr'modifiedfbeginning_cn the date

the agreement is submitted to the Secretary.

(2) In any cese_iﬁ which the.éecretery of Energy or his
designee dieapprcvee cr reQuiree-the mcdification of eﬁy |
acreement presented under this section, the Secretary cf Eﬂercy
or such ce51gnee shall transmlt a wrltten explanatlon of such

dlSnDproval or modificaticn to the hezad cf the labcretcry

concerned.

{b) Record of Agreements.-- Each national lsborstory ‘shall

maintain a record of all agreements entered into under this

sectionf] , and submit such record to the Secretary of Energy on

an annual basis.




DOE Comments. \%.

“QEJE TIOQAELE--~L*n1ts DOE oversight of sgreements to & 30-dey
_epprovel period..(for agreements in excess of $1,000,000) or no
approval at all (for agreszments of 1,000,000 or less). This
provision would sllow contr *ctors to perform R&D for other privete
parties, LSlnG taxpeyer dclliars. ‘This would contravene
iongetanding policy, based uuon the Atomic Energy act of 19354,
Lra+ the Lzbs not compete with privete industry, and underiake
work for cthers only when the facilifties ere eveilable and when it
would not interfere with DCE progrems, &nd it would nct creeste &
future detrimentel burden on the Lab. &5 the Legb is Government
property, &and uses taxpaver dolliars, only & Federal official can
make those decisions. Xor should the Secretary, a cebinet-level
fficer, be forced to justify his disspprovel of an agreement
invelving Federal expenditures to a contractor enployee. While
the Labs are reguired o keep records of sll acleemeﬂt they are
under no o“llcctlon to inform DOE

Revisions Made:

The £1,000,C00 thresheold is deleted to assure that DOE has
guthority Lo review all asgreements negotisted by the Labs.
Language is also alGed to azssure thet records of agreements kept
oy the Lzbs are submitted annuelly to DOE.

This bill coes not contravene the policy of the 2tomic Energy act
of 1654, prohibiting Lab competition with Frivate industry.
Language wag included in section 10¢ clerifying the Labs’
cbligetions regarding work for cthers. : :

No ch cﬁccc ere mede in lanciage reguiring the Secretary to
chnsmlg_written“explanetions of modificetions and disapprovals to
the hezd of concerned lsboratories. If lazbeorastory mensasgers are to
be able to negotiste cooperative agreements with outside perties
in‘an expedited manner, it is extremely +dimportant thst DCE
disapproveals end moc1f4cations be relayed guickly to lab
directors, along with explanstions. ' ' a

Deleys in negotistions heve created sericus barriers to the labs
being atle to deal with the privsete sector. Without guickly
understanding. why modifications or approvals have besen made, Lab
managers could be helpless in trying to understand what form of
new contrnct could be negotisted.




e

SEC. 111. AVOIDANCE OF DUPLICATION.

In carrying cut the Superconductivity Reseirch Initiative,
the Secretary of Energy shell ensure that unnescesserily
duplicetive research is not performed at the research facilities

(iﬁcluﬁing the National Laboratories of the Depariment of Energy)

thet are participating in the Superconductivity‘Research_'

-
ot

iztive.

Ini




Sec. 111. AVOIDANCE OF DUPLICATION.

DOE Cbmments{ 

o

Suggested Clarificaticn - Reguires the Secretary to prevent
unnecessarily duplicative research but does not reguire that the
Secretary be informed of all the research being performed. If
sections 109 and 110 are ensacted, cooperative research could occur
without formal notificeation to thé Secretery. DI '

' Revisions Made:

Language is added to section 110 (b) to reguire Lab direcitors to
notify DOE ennuelly of a1l cooperative egreements entered into.

-

N

T



SEC. 112. INTERNAL REVENUE CODE TREARTMENT.

(aj Tex Exemptioné.f?kny cooperative agreéﬁéﬂt, assqdaitioﬁ,
or consorfium established by the Departmentjéf Enéfgy or the .
‘ational‘Labératofies éf tbe'Department of Energy, and_which is
_cbnsistent with the purposes cf this Title, shall be treated as
an.organization deécribed in secfion 501{c)(3) of the Internsal
Revenue Code of 1886 énd exempfvfrom-tax undef”section 501 (a) of
such Ccdé with respesct to actiﬁit;es éuthorized by this Title.

.(b} Besic Research Payments.-- ANy amouﬁté“transferreé to an’
organizaiion described in paragraph'(a) by.a'pafticipating membser
'cf such an organizatign'shali be takeﬁ into.acccunt eg basic

research paymnets for purposes of section 41(a)}(2) of Such Code.
(c) Capital Gains Treatment.--

(1) XNo gaih or ioss shall be recognizeé in connection
with the transfef_pur;uant to this title of_aﬁy pateht, |
.copyright, frademark, tfadegsecret, mask work,.or other.
‘intellectual pibﬁerty by or between an organization

gescribed in subsection (a) and any participatiﬁg member of

..
~

“such an organization. = S




(2y 1f propéﬁty is received in a transfer described
paragraph (1), thé basis of the property in the hands of
transféeree shall 53 the same 2s it would be in the hands

the transferor. -

the

o |




i

Sec. 112. -INTERNAL. REVENUE CODE

TREATMENT.

e S . .

No DOE comments ©r changes made.




Some i S e

SEC. 113. ANTITRUST TREATMENT.

2ny cooperestive agreement, association, or conscrtia created

by the Department of Energy or the Kational Labo?étories.of the

Departmeht of Energy pursuantnto the provisions of this Title,
shell be.considefed g jcint_research and development venture; |
within fhe ﬁeaning of section E(é)(s) of the.N;tional.Cobperative;
Researbhfkct of 1884 (15 U.S.C. 4301 et seq.), for purposes of

such act.




¥ \
SR i
E \C.v = '
Sec. 113. . ENTITRUST TREATMENT.
Ko DOE comments or changes made.
//f/. -
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Chromatography/Mass Spectrometry
(GC/MS]) analysis {an AOAC approved
method of confirmation analysis for
sulfonamide residues}. . '

Recently, hecause of contimuing,
unacceptable levels of suifamethazine
residue violations, the Agency-has
increased the number of tissue samples
taken from swine for testing. This has
increased the numbers of analyses to be
conducted at FSIS's laboratories (or by
accredited laboratories under contract

. to FSIS), and has led to a reexamination
of FSIS's laboratory procedures for
laboratory testing for sulfamethazine

- residues, and to the eonclusion that
changes should be made regarding
routine use of GC/MS confirmation
where the viclative level was close to
the tolerance, and regarding the routine
analysis of more than one tissue from an
animal,

FSIS has compared the results of
STLC-F analyses which were positive
for sulfamethazine with concentrations
between 0.11 and 0.15 ppm with the
results of the GC/MS confirmation
analyses, This comparison revealed that
all positive STLC-F analyses were
confirmed as such under subsequent
GC/MS analyses. Because of the
accuracy of STLC-F analyses and
hecause use of GC/MS to confirm
STLC-F analyses is costly and time
consuming, FSIS will no longer do
confirmation testing on each positive
STLC-F test of muscle tissue falling
hetween 0.11 and 0.15 ppm.
Confirmation testing using GC/MS will
be performed only periodically as a
quality control measure.

As stated, FSIS currently analyzes the
liver sample for the presence of SMZ
residues and. if violative SMZ residues
are found, then the muscle sample is
analyzed. However, because the known
rutio for SMZ presence in liver to muscle
is 3.1, the level in one can be calculated
hasad upon the level found in the other.
For example, if the residue
concentration in the liver is 0.12 ppm,
the residue concentration in the muscle
lissue is estimated to be 0.04 ppm; the
liver would contain violative residues.
Liut the muscle tissue would not.
Therefore, 1o better utilize its laboratory
resources during this inlensified
monitoring period. FSIS will analyze
muscle tissue samples only, and, if
violative, the inspector will be notilied
and the liver will be condemned and
disposed of imaccordance with the
requirements of 9 CFR Part 314 of the
Federal meaf inspection regulations.

In instances where an establishment
socks a Faster laboratory report, FSIS

* will permit such eslablishment to send

the fiver tissue of the animal to an
accredited taboratory at its own

expense for sulfonhmide analysis and
will accept the results of that analysis.

Done at Washington, DC, on April 8. 1988.
Laster M. Crawford,

Adminisirator, Food Safety and Inspection
Service.

[FR Doc. 88-8813 Filed 4-20-88; 8: n aml
BILLING CODE 3410-DiM-M

DEPARTMENT OF COMMERCGCE
[Docket No, 80222-8022])

Access of U.S. Scientists to Foreign

_ Research Facilities

AGENcY: Federal Technology
Management Division, Office of the
Under Secretary for Economic Affairs.
ACTION: Request for information.

_ information, as indicated under

SUMMARY: The Federal Technology
Transfer Act of 1986 (Pub. L. 99-502)
requires directors of federal

laborataries, when evaluating offers for

cooperative research agreements

involving participants subject to control .

of a foreign government or company, to
consider whether such government
grants U.S. entities access to its own
facilities and opportunities to enter into
similar cooperative arrangements.

The President, through Executive -
Order No. 12591 of April 10, 1987,
ordered agencies to consult with the
United States Trade Representative
{USTR) in making this evaluation. USTR
has requested the assistance of the -
Department of Commerce in collecting
relevant information concerning foreign
practices.

This information will assist the
Department in working with federal
agencies in implementing the Act and in
prepdring its own required reports o
Congress. It should also assist Executive
branch officials responsible for
developing, evaluating and/or
negotiating bilateral science and
technology agreements with foreign
governments, as well as related
implementing agreements.

The Department is particularly
interested in obtaining from the private
sector specific information concerning
{a) the denial by foreign governments of
opportunities 1o do research in foreign
facilities or to enter into formal
cooperative relationships, dnd (b) the
effect of current policies governing
foreigh access to federal laboratories on
private sector willingness to enter into
cooperalive agreements with such
tuberatories. The Department-is not
soliciting any confidential or propnetary
information,

pate: Comments should be received on
or before june 1, 1988, but certain

-4

Supplementary Information beiow, wilk'<
be welcome at any time..

ADDRESS: Comments should be mailed™
or delivered by hand to Mr. Joseph P.
Allen, Acting Director, Federal -
Technology Management Division,
Office of the Under Secretary for
Economic Affairs, United States
Department of Commerce, Rooni 4839
Herbert C. Hoover Building,
Washington, DC 20230.

FOR FURTHER INFORMATION COHTACT" :
Mr. Joseph P. Allen at the above address
or by telephone at (202) 377-8101.

SUPPLEMENTARY INFORMATION: In 1986
Congress passed, and the President
signed, the Federal Technology Transfer
Act of 1986 (Pub. L. 99-502). This statute
seeks to promote the transfer of
commercially useful technologies from
federal iaboratories to the private sector
by encouraging the laboratories to enter
into cooperative research and -
development arrangements with private
industry, universitites, state and local
governments, and others. The
laboratories are authorized to agree inr
advance to convey exclusive rights to-
any inventions made by a federal
employee resulting from the
arrangement.

On April 10, 1987, President Reagan
issued Executive Order No. 12591 which -
has as its principal themes (a) incentives
for inventors in federal laborataries; (b)
decentralized management of
technology at those laboratories; and [¢)
effective and balanced international
scientific and technological cooperation.

As such, the President and Congress
recognized that adequate incentives are
needed to encourage the private sector
to take the time, trouble. and risk
inherent in developing an invention,
determining its commercial potential,
and bringing it to the marketplace.

The President and the Congress
recognized that technology complexes
such as Silicon Valley, Route 128,
Research Triangle and Forresta! Center
had evolved around major universities
which could transfer the results of
research on an exclusive basis, thus
providing business with'a powerful
incentive to enter into arrangements
with them and to take the risks inhereni
in bringing a new technology to the
marketplace (see S. Rep. No. 283, §9th
Congress. Second Session), )

President Reagan believed that
federal luboratories could overcome the
burriers which in the past had precluded.
effective collaboration with the private
sector and, as such, had served to retard’
the commercialization of federal
laboratory research. Congress believed
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that by eliminating these restraints, the. = of reasons. In many cases, itmﬂﬂ:ﬁ & .Federal ’l‘eehmhgy-'l'mdermm:. :

300+ federal laboratories—which spend
‘about $18 billion annually on R&D and:
employ one-sixth of the nation’s:
scientisis and engineers—could also
serve as nuclei for successful research
and development arrangements.. .

The Federal Technology Transfer Act -

of 1986 aims at creating a climate for
improved scientific collaboration
between the public and private sectors
by removing the unnecessary legal and
organizational barriers that had:
previously existed. To this end. the new
law— . :
—Permitted agencies to allow their

laboratories to enter into cooperative

research agreements and to negotiate
exclusive patent licensing
arrangements;

—Required that agencies give at least
15% of royalties received from
licensing an invention to the federally
empioyed inventor with the remainder
going to the laboratory: and

—Created a preference for domestic
development of resulting technologies.
The latter aspect is particularly

significant. Because of the size of the

taxpayers' investment in the federal
research establishment, Congress
wanted to make sure that U.S. citizens
would be the principal beneficiaries of
the new efforts to adapt technology
developed at federal laboratories to
commercial use—efforts which, if
successful, were expected o lead to
new elficiencies. products, markets.
industries and jobs, and, more generally,
to improved international
compelitiveness.

. To achieve its purpose, Congress took
several specific actions. For example, it
required laboratory directors, when
evaluating possible research
ngreements, to give preferences to small
husinesses (see 15 U.S.C. 3710a(c){4)(A))
and to businesses lecated in the Unjted
Stittes which agree to substantially
nuinufacture domestically products that
ingorporate inventions made under an
agreement or products made through the
use of processes developad under an
aurcement (see 15 U.5.C, 3710{c)(4}{B)).

Congress wanted to make sure that
lalwralory directors considered projects
which uce most likely 10 benefit
rmoloyment in the United States or the
technical development of U.S.
cumpanies. ’

[n additicn, concerns have been
raised about the policies adopted by
frederal laboratories toward allowing
foreign scientists access to state-of-the-
art research facilities funded by the
tuxpayers without obtaining an
appropriate quid pro quo. Laberatories
have pursued such policies for a variety

commendable commitment to-furthering :
international scteatific cooperation and
training foreign scientific personnet. In
others, the motive is a practical one: it
ensures a supply of trained personnel-
for far less money than a laboratory
would have to pay U.S. nationals for the--
same work. - .

However, for a variety of reasons,
members of Congress have frequently
questioned Federal practices in this area-
and indeed continue to do so.

The Department is aware of concerns
that foreign governments may have
refused to allow American firms access
to foreign research facilities or
opportunities to enter into foreign-
sponsored cooperative agreements and
licensing arrangements, or that they are
willing to do so only under onerous
conditions—that is, that such

“governments have sought access to our

most valuable technology while denying
us comparable access to theirs. On the
other hand. there is also speculation that
some American firms may have failed to
pursue efforts by foreign governments to
include them in important research
projects, including those relating to
superconductivity.

The Federal Technology Transfer Act
requires federal laberatory directors to
take into consideration, when evaluating
cooperative proposals involving
industrial organizations or other persons

subject to the control of a foreign

government, whether. such foreign
government permits U.S. agencies,
organizations or other persons to enter
into cooperative research and
development agreements and licensing
arrangements {15 U.5.C. 3710a(c){4)(B}).
As the conferees explained this, “(wlhen,
evaluating whether to grant access by
(sic) a foreign company. the Federal
laboratories may examine the
willingness of the foreign government to
open its own laboratories to U.S. firms"
{see House Conference Report No. 953,
99th Congress, Second Session at 16).

The President, in Executive Order No.
12591, also directs heads of agencies,
when negotiating cooperative
agreements and licensing arrangements
with foreign persons or industriai
organizations. to consider {a} whether
those governments have policiea to
protect U.S. intellectual property rights,
and (b) whether such governments have
adequate national security export
controls.

Agency heads are required to consult
with the USTR in evaluating these
various factors.

The policies adopted by lahoratory
directors and their parent agencies
toward access by foreign scientisls may .
have particular relevance under the

Depariment is seeking-informatiom as:.to .
whether carrent U.5. policies regarding -
access to laboratories by foreign-
scientists are deterring American firms -
from pursuing eppertunities for - -
cooperative research with-the.-
Government laboratories: \

If 50, this would deny the firms and
the public as a whole the benefits of
developing technologies. It would deny
the laboratories the chance to obtainr
from the private partner funds,
personnel, services, facilities, equipment
and other resgurces that could be used
in the conduct of specified research as
well as royalties from resulting
inventions,

The USTR has requested the
Department of Commerce, through the

. Office of the Under Secretary for

Economic Affairs, to obtain relevant
information which can be used in
implementing the President's instruction.
The information should alse be helpful
to appropriate federal agencies in
drafting, analyzing, and negotiating
bilateral science and technology
agreements with foreign governments or
related implementing arrangements.

Because of the importance of the
issue, and hecause of the clear
relationship of the request to its own
responsibilities to report periodically to
Congress on the implementation of the
Federal Technology Management Act,
the Department has agreed to provide
this assistance. Accordingly, the Office
of the Under Secretary is requesting
public comment on any or all of the
following matters: _

{1} Has your organization even sought
and been denied an opportunity to
partic¢ipate in a foreign research and
development venture. whether purely
private or sponsored/funded by a
foreign government or quasi-government
institution? If private, do you have any
evidence or reason o believe that the
denial was instigated by the foreign
government involved? Was your
organization permilted to participate,
but only on terms which made )
participation impossible or impractical?
Which country is involved? Do you have
reason to believe its policies are
improving? s

{2) To what extent, if any. has your
institution’s willingness to participate in
cooperative arrangements with federal
laboratories been favorably or
unfavorably affected by current 1.S.
practices governing access by foreign’
scientists to such laboratories? What
policies or procedures would you
recommend be changed or adopted?
" (3) i your institution is a college,
university or other nonprofit '
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urgamzahim:whmh Iras entered into-
cooperative agreements with the private
sector, have you.encountered any:
corperate concern regarding foreign
access to your facilities and, if so, how
have you attempted to address these?
{4) What criteria would you
recommend for determining whether an
industrial organization is subject to “the

- control of a furelgn company or
-government” as required by Section

3710a(cH4)(B) of Title 15 of the United
States Code?

(5} What recommendations can you
make for improving the Federal
Technology Transfer Act or the way it is
administered?

Comments, particularly those relating
to Question 1, are requested by Tune 1,
1988 but information requested will be
welcome on a continuing basis. All
comments will be considered. Examples
of situations described in Question 1
that arose prior to this notice should be
submitted as soon as possible to assist
us in evaluating any pending
international science and technology
agreements, The Department
specifically requests that replies not
include information of a confidential or
proprietary nature.

The informaltion collection requested by
this nolice has been approved by the Office
of Management and Budget under Control
No. 0608-0059. -

Dated: April 11, 1988,

Barry Beringer,
Associate Under Secretary for Economic
Affairs.
[FR Doc. 88-8718 Filed 4-20-88; 8:45 am|
BILLING CODE 3510-18-M

‘ international Trade Administration

{A-570-007)

‘Barium Chloride From the Peopie's

Republic of China; Preliminary Resuits
of Antidumping Duty Administrative
Rewew

AGENCY: International Trade
Administration, Import Administration,
Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request by
the petitioner, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on barium
chloride from the People's Republic of
China. The review covers China _
National Chemicals Import and Export
Corporation (Sinachem) and the periods
April 6, 1984 through September 30, 1984
and October 1, 1985 through September
30, 1986. The review indicates the

exlstenee of dumpmg margins du.nng
both periods.

As a result of the review, the.
Department has preliminarily
determined to assess antidumping duties
equal to the calculated differences
between United States price and forelgn
market value.

Interested parties are invited to
comment on these pretiminary results,
EFFECTIVE DATE: April 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Michael Rill or Maureen Flannery,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-3601/2923.
SUPPLEMENTARY INFORMATION:

Baekground

On January 5, 1987 the Department of
Commerce (“the Department")
published in the Federal Register (52 FR
313] the final results of its last
administrative review of the -
anlidumping duty order on barium
chloride from the People's Republic of
China (49 FR 40635, October 17, 1984},

The petitioner requested in accordance

with § 353.53a(a) of the Commerce
Regulations that we conduct an
administrative review. We published the
notice of initiation on November 18, 1986
(51 FR 41649}, The Department has now
conducted that administrative review in
accordance with section 751 of the Tariff
Act of 1930 {"lhe Tariff Act™).

Scope of the Review

The United States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the

- United States to this Harmonized

System (“HS").

In view of this, we will be providing
both the appropriate Tariff Schedules of
the United States Annotated {"TSUSA"}
item numbers and the appropriate HS
item numbers with our product
descriptions on a test basis, pending
Congressional approval. As with the
TSUSA., the HS item numbers are
pravided for convenience and Customs
purposes. The written description
remains dispositive.

We are requesting pelitioners to
include the appropriate HS item
numbers as well as the TSUSA item
numbers in all new petitions filed with
the Department. A reference copy of the
proposed Harmonized System schedule
ig available for consultation in the
Central Records Unit, Room B-099, U.S.
Department of Commerce, 14th Street
and Constitulion Avenue NW,
Washinglon, DC 20230, Additionaily, all

Customs offices have reference copies: -
and petitioners may contact the Import-*
Specialist at their local Customs ofﬁce
to consult the schedule:-

Imports covered by the review are
shipments of barium chloride, a
chemical compound having the formula . -
BaClz or BaC12-2H20, currently .
classifiable under TSUSA item 417.7000-
and HS item 2827.38.00.

The review covers Sinochem and the
periods April 8, 1984 through September
30, 1984 and October 1, 1985 through
September 30, 1986.

United States Price

In calculating United States price the
Department used purchase price, as
defined in section 772 of the Tariff Act.
Purchase price was based on the
delivered, packed price to unrelated
purchasers in the United States. We
made adjustments for foreign inland
freight, ocean freight and insurance. No
other adjustments were claimed or
allowed.

Foreign Market Value
We have concluded that the economy

of the PRC is state-controlled for

purposes of this administrative review.
Ag a resull, section 773(c) of the Tariff
Act requires us to use either the prices
or the constructed value of suchor
similar merchandise sold by a country
or countries whose economy is not
state-controlled. Section 353.8 of the
Commerce Regulations establishes a -
preference for determining foreign
market value based upon sales prices in
a non-state-controlled-economy country
at a stage of economic development
comparable to that of the state-
controlled-economy country.

After an analysis of countries which
produce barium chloride, wé determined
that India and Peru were the countries
most comparable to the PRC in their
stages of economic developmerit.
However, the Indian Embassy declined
te permit us to contact Indian firms, and
the firm contacted in Peru did not
respond.

Lacking information on sales of
barium chloride from a country at a
stage of econemic development
comparable to that of the PRC, in
accordance with § 353.8(c) of the
Commerce Regulations we calculated
foreign market value based on the
Chinese factors of praduction as valued
in a non-state-controlled- -economy
countyy at a stage of economic
development reasonably comparable to
that of the PRC,

We valued PRC materials, labor, and
energy on the basis of publicly available
price and cost information from :
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To keep secure the rights of intellectual property licensors and licensees which come
under the protection of Litle 11 of the United States Code, the bankruptcy code.

Be it enacted by the Senate and House of Repmsautatwes of the
United States of America in Congress assembled,

SECTION 1. AMENDMENTS TO TITLE 11 OF THE UNITED STATES CODE.

(a) DernrTiON.—Section 101 of title 11, United States Code, is
amended--- '
(1) in paragraph {50) by striking “and” at the end, and
(2)'in paragraph (51) by striking the period at the end and
inserting in lieu thereof a semicolon, an
3 by adding at the end the following:
“(52) ‘intellectual property’ means—
“(A) trade secret;
“B) mventuon, process, design, or plant protected under
title 35;
“4C) patent application;
“(D) plant variety;
*(E) work of authorship protected under title 17; or -
“(F) mask work protected under chapter 9 of title 17; : .
to the extent pmtected by applicable nonbankruptcy law; and
: f“(?) Imask7 work'’ has the meam.ng given it in section 901(&)(2)
of title 17.". -
(b). ExecuToRY Coumcm LicensinGg RiGHTS TO INTELLECTUAL
Prorerry.—Section 365 of title 11, United Statas Code, is amended
by adding at the end the followmg-
. “(nX1) If the trustee rejects an executory contract under which the
debtor is a licensor of a right to intellectual property, the licensee N
under such contract may elect— '
“(A) to treat such contract as terminated by such rejection if
such rejection by the trustee amounts to such a breach as would
entitle the licensee to treat such contract as terminated by
virtue of its own terms, applicable nonbankruptcy law, or an
' agreement made by the licensee with another entity; or -
“(B) to retain its rights (including a right to to enforce any ‘
“exclusivity provision.of such contract, but excluding any other : i
right under applicable nonbankruptcy law to specific perform- .
- "ance of such contract) under such contract and under any
. agreement supplementary to such contract, to such intellectual
_property (including any embodiment of such intellectual prop-
_erty to the extent protected by applicable nonbankruptcy law),
?_s such rights existed meedm y before the case commenced.
or—
“(i) the duratlon of such contract; and -
“(ii) any period for which such contract may be extended
ibay the licensee as of right under applicable nonbankruptcy
W.
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“(2Y If the licensee elects to retain its rights, as described in
‘paragraph (1XB) of this subsection, under such contract—

_“(A) the trustee shall allow the licensee to exerclse such

rights;

“(B) the licensee shall make all royalty payments due under
such contract for the duration of such contract and for any
period described in paragraph (1XB) of this subsectlon for which
the licensee extends such contract; and _

“(C) the licensee shall be deemed to waive—

“(i) any right of setoff it may have with respect to such
cor:ltract under this title or applicable nonbankruptcy law;
an

‘“(ii) any claim allowable under section 503(b) of this title
arising from the performance of such contract.

“3) If the licensee elects to retain its rights, as described in
paragraph (1XB) of this subsection, then on the written request of
the licensee the trustee shall—

"(A) to the extent provided in such contract, or any agree-
ment supplementary to such contract, provide to the licensee
any intellectual property (including such embodiment) held by
the trustee; and
" *(B) not interfere with the rights of the licensee as provided in
such contract, or any agreement supplementary to such con-
tract, to such intellectual property {including such embodiment)
mcludmg any right to obtain such intellectual property (or such
embodiment) from another entity.

“(4) Unless and until the trustee rejects such contract, on the
written request of the licensee the trustee shall—

“(A) to the extent provided in such contract or any agreement
supplementary to such contract—

‘(i) perform such contract; or -

“(ii) provide to the licensee such mtellectual property
{including any embodiment of such intellectual property to
the extent protected by applicable nonbankruptcy law) held
by the trustee; and

~ “(B)not interfere with the rights of the licensee as provided in

such ‘contract, or any agreement supplementary to such con-

tract, to such intellectual property (including such embodi-
ment), including any right to obtain such intellectual property

(or such embodiment) from another entity.”.

SEC. 2. EFFECTIVE DATES; APPLICATION OF AMENDMENTS,

{a) EFFecTIVE DATE.—Except as provided in subsection (b), this Act
and the amendments made by this Act shall take effect on the date
of the enactment of this Act.

-
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(5) APPLICATION OF AMENDMENTS.—The amendments made by this
Act shall not apply with respect to any case commenced under title

]AI of the United States Code before the date of the enactment of this
et. :

4

. : Speaker of the House of Representatives.

Vice President of the United States and
- President of the Senate.

-
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one thousand nine hundred and eighty-eight

An Act

Ta keep secure the rights of intellectual property licensors and licensees which come
- under the protection of title 11 of the United States Code, the bankruptey code.

Be it enacted by the Sénate and House of Representatives of the
_United States of America in Congress assembled,

SECTION 1. AMENDMENTS TO TITLE 11 OF THE UNITED STATES CODE.

{a) DeFINTTION.—Section 101 of title 11, United States Code, is
amended—
(1) in paragraph (50) by striking “and” at the end, and
. (2) in paragraph (51) by striking the period at the end and
inserting in lieu thereof a semicolon, an:
. (3) by adding at the end the following:
“(52) ‘intellectual property’ means—
“(A) trade secret;
; ‘l‘(Bs)smventmn process, design, or plant protected under
itle
“(C) patent application;
“(D) plant variety;
“(E) work of authorship protected under title 17; or
*“(F) mask work protected under chapter 9 of title 17; .
to the extent protected by applicable nonbankruptcy law; and
f“(?) lr‘;xask work' has the meaning given it in section 901(aX2) :
of title 17.”
(b) ExecurTorYy Coumcra LicENSING RIGHTS TO INTELLECTUAL
Pmrmr —Section 365 of title 11, United States Code, is amended

add.m%f at the end the followmg- :

“(nX1) If the trustee rejects an executory contract under which the

debtor is @ licensor of a right to intellectual property, the licensee : ~
under such contract may elect— ’

“(A) to treat such contract as terminated by such rejection if
such rejection by the trustee amounts to such a breach as would
entitle the licensee to treat such contract as terminated by
virtue of its own terms, applicable nonbankruptcy law, or an .
agreement made by the licensee with another entity;or

“(B) to retain its rights {including a right to to enforce any
exclusivity provision of such contract, but excluding any other
right under applicable nonbankruptcy law to specific perforn:-

~ance of such contract) under such contract and under any
agreement supplementary to such contract, to such intellectual
property {(including any embodiment of such intellectual prop-
erty to the extent protected by applicable nonbankruptcy law),
' i_m such rights existed immediately before the case mmmenced,
or—

“4i) the duration of such contract; ‘and
“(ii) any period for which such contract may be extended
lg the licensee as of right under applicable nonbankruptcy

w.
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“(2Y If the licensee elects to retain its rights, as described in
“ paragraph (1XB) of this subsection, under such contract—

“(A) the trustee shall allow the licensee to exercise such
rights;

"(B) the licensee shall make all royalty payments due under
such contract for the duration of such contract and for any
period described in paragraph (1XB) of this subsection for which
the licensee extends such contract; and .

‘{C) the licensee shall be deemed to waive—

(i) any right of setoff it may have with respect to such
corétract under this title or applicable nonbankruptcy law;
an

© ‘(i) any claim allowable under gection 503(b) of this title
arising from the performance of such contract.

“3) If the licensee elects to retain its rights, as described in
paragraph (1XB) of this subsection, then on the written request of
the licensee the trustee shall--

© ‘{A) to the extent provided in such contract, or any agree-
ment supplementary to such contract, provide to the licensee
any intellectual property (including such embodxment) held by
the trustee; and

“(B) not interfere with the rights of the licensee as provided in
such contract, or any agreement supplementary to such con-
tract, to such intellectual property (including such embodiment)
including any right to obtain such intellectual property (or such
embodiment) from another entity.

“{4) Unless and until the trustee rejects such contract, on the
written request of the licensee the trustee shall--

“(A) to the extent provided in such contract or any agreement
supp!ementary to such contract—

‘(i) perform such contract; or

*{i1) provide to the licensee such intellectual property
(including any embodiment of such intellectual property to
the extent protected by applicable nonbankruptcy law) held
by the trustee; and

~ “(B)not interfere with the rights of the licensee as provided in

such ‘contract, or any agreement supplementary to such con-
tract, to such intellectual property (including such embodi-
ment), including any right to obtain such mte!lectual property
(or such embodiment) from another entity.”.

SEC. 2. EFFECTIVE DATES; APPLICATION OF AMENDMENTS.

' (a) EFFeCTIVE DATE.—Except as provided in subsection (b), this Act
and the amendments made by this Act shall take effect on the dabe
of the enactment of this Act.
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(b) APPLICATION OF AMENDMENTS.—The amendments made by this

Act shall not apply with respect to any case commenced under title

}\1 of the United States Code before the date of the enactment of this
ct.

’

. Speaker of the House of Representatives.

Vice President of the United States and
: President of the Senate.

~




SEC. R TECHNOLOGY MANAGEHENT AT DOE NATIONAL LABORATORIES
I. DEFINITIONS |
As used in this title--
(a) The term FNatiohal laboratory" means:
(1¥ Lawrence-Livermore National Laboratory
(2) LawrenCe;Befkeléy
(3) Los Alamos_National Laboratgry
" (4) Sandia National Labératory
(5) Feﬁmi Nafionai.Laboratory
(G)IPrinceton Plasma Physics Laboratory
.(7) Idaho National Engineefing Laboratory
(8) Argonne National Laboratory
(9) Brookhaven National Laboratory
(10) oak Ridge_Nationgl Baboratory :
(11) Pacific Northwést Laboratory
(b) The term "federal agency” means any executive agency as
defined in section~105 of Title 5, United States Code, and the |
military depaftments.as defined by section 102, Title 5, United
States Code. | " |
(c) Thé term I"cit.‘u'x_i:r.::;u::t:" means ény contraét,.grant; or
cooperative agreeneht as those terms are uéed’in sections 6303,
6304, and 6305 of Title 31, United sStates Code, entefed into
between'any Federal agency and any contractor for the performance
-of experimental, developmental, or research work funded in whole
or in'part by the Federal government. ‘Such term includes.any

assignment, substitution of parties, or subcontract of any type




entered intg}forfthe performance of experimental, developmental,
or research work under a contract as herein defined;

(d) The term 'éooperative resea;ch and development
agreement” méans any égreement as defihed.ih séction 3710a.(d) (1)
of Title 15, United States Code. |

{e) The term 1nventlon meahs any . xnventlon whlch is or
may be patentable or otherwise protected under Tltle 35, United
States Code, or any novel variety of plant which is or may be |
protectable under the Plant Variety Protection Act (7 U.S.C, 232i
et seq. ) . | | | '

(£) The term "made" when used in conjunctlon with any
invention means the conception or first actual reduction to
ptactiqe of such invention. |

(g) The term "technical data™ means recorded inforﬁation of
a scientific or technical nature regardless of form or the media
on which it may be recorded. |

(h) The term “"computer software” means recorded information
regardless of form or the media on which it may be recorded
comprising computer programs or documéntation thereof.

(i) The term "intellectual properﬁy"meéns patents,
trademarks, copyrights, trade secrets or the protection of
semiconductor chip products.

II. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS
(a) Genefal Authority -- The Secretary of DOE shall
permit the Director of any of its Natiohal laboratories:
| {1) to-entez_into coopérative research and

development agreements on behalf of DOE (subject to




subsection (c) of this section) with other federal agencres,
'unzts of state or local government; 1ndustr1a1 organlzatlons
(lncluding corporatlons, partnerships, and limited
partnersths, and industrial development organlzatlons).
publlc and private foundations: nonprofzt organlzatlona-
(including universities); or other persons {(including
licensees of inventions, techn1cal data or computer software
owned by the laboratory); and

- {(2) to negotiate intellectual property licensing
agreements for laboratory owned invantions; technical data
or compnter software, made at the laboratory and other
invéntions, technioal data or computer software, of
1aboratory employees that may be voluntarily assigned to tne‘
laboratory; |

{b) Enumerated-Authority.-- Under agreements'énteréd into

pursuant to subsection (a) (1), a Nat10na1 laboratory may (subject

to subsection {(c) of this sectlon)--

(1) accept, reta1n, and use funds, personnel,
ser#ices, and property from oollaborating parties and
orovide.personnol, services, and property to collaborating
partles,

(2) grant or agree to grant in advance to a
collaborating party, intellectual property licenses or
assignments; or ootions thereto, in any invention, technical

data or computer software, made in whole or in part by a

-laboratory employee under the agreement; and




| (3) to the extent consistent with DOE requirements and”"
'staﬁda%ds of coﬁddct, permit employees or former employees
of the laborétdry to participate in gfforts'to commercialize
inventions, technical data or computer software, they made -
while fi the service of the laboratory

(e) Contract Considerations.--.

| (1) OFPP may issue regulations br suitable procedures

for implementing the provisions of subséction (a) (1) after
public comment; however, implémentation of subsection (a) (1)
shall not be delayed until-issuanCe of such.regulatiohé. |

| (2) Any regulations covering laboratory agreements
under subsebtion (a) (1) shall be guided by the purposes of
this Act. | | '

(3) The National 1abpratory'director in deciding what
cooperative research and development agrgements to enter
into éhall—— | | | |

(a) give‘épecial consideration to small business
fifms, and consortia involving small business firms;
and

(B) give preference to business units located in
the United States which agree that products embodying'

;pventions, technical data oi computer software, ﬁade

under the cooperative research and development

agreement or producéd through the use of such
“inventions, techhical data or computer softwaie, will
be manufactured substantially in the United States and,

- in the case of any industrial organizations or other



person subject to the control_of a foreign company or
governmenﬁ; as appropriate, take into consideration
whether or not such foreign government permits United
States agencies,'organizations, or other persons to -
en&gr into C6operative research and development
agreements aqd licensing agreements.
(4) (&) If the Secretary of DOE or his designee
desires an opportunity to disapprové or require the
modification oflany such agreement, the égreement shall
- provide a 30-day.period within which such aétion must
be takeﬁ beginning on the date the agreement is
presented to him or her by the head of the laboratory
concerned. | |
(B) In any case in which the Secretaty of DOE or
his designée disapproves or requirés the mbdificatidn
of an agréement presented under this section, the
Secretary or such designee shall transmit a written
' explanation.of such disapproval or modification to the
head of the labo:atbry concerned.
f5) DOE shalllmaintain a record of all agreementé_
entéred into under this section.
III. PATENT OWNERSHIP AND THE CONDITIONS ON OWNERSHIP |
(a) Notwithstandin§'secti6n 152 of ﬁhe Atomic Energy
Aét of 1954 (42 U.S.C..2182); section 9 of the Eederal Nonnuclear
Energy Researcﬁ and Development Act of 1974 (42 U.S.C. 5908), or
other provision of law, the Secrétary of Energy shall dispose of

the patentable ownership of any invention made in the performance



of a:Department'contract to operate any National laboratory in
the éame maniner as applied to small business and nonprofit
organizations under Chaptef 38.of Title 35 of the United States
Code and its impleméntiﬁg regulations.

(b) Whe%ever a National laboratory makes an.invention to
which the Department of Energy has elected or reserved the right
to patentable ownership at the time of cohtracting-- |

| (1) for éxceptionél circumstances under section
'202(a)(ii) of Title 35, United States Code, or
(2) because the invention will be made in the course
- of or under a funding agreement described in section

202(a) (iv) of Title 35, United States Code,
the pétentable ownership of such invention shall be or become th;
property of the government unless the inventing laboratory‘
requests such ownership of such invention and the Secretary of
Energy_dées not notify the'laboratory within three months aftér
the labbratory‘request that the exceptional circumstances .
identified in the comtraét in accordance with sqbéection

202(a) (ii) of Title 35, United States Code, applies to the

_invention and requires government ownership of the invention or

the invention has been claésified or has been designated

sensitive technical information as authorized by federal

statutes. \If the Secretary does not notify“the requesting
contracﬁor, the cont:@ctor shall retéin patentable ownership of
the invention under the government-wide contractor patentable
ownership'provisions'of sections 200-206_o£ Titie 35, United

States Code,




(¢) Any of the rights of the government or obligations
of a National 1aboratory:described in sections 200—204 of Title
35, Un1ted States Code may be walved or omitted 1f the agency
determlnes. i |
(1) that the 1nterests of the Unlted States and the
general public will be-better served thereby as, for
example, where this is necessary to obtain a unlquely or
highly quallfzed contractor: or
| (2) that the award involved co-sponsored, cost sharing
or joint venture research and_development, and rhe
contracror, co-sponsor or joint venturer is making
'substantial contribution of funds,.facilitiesfor equipment
to the work performed under the award.
IV. TECHNICAL DATA OR COHPUTER SOFTWARE AND THE CONDITIONS ON
OWNERSHIP
(a) Notwithstanding any other provisioh of law, the
Secretary of DOEIShall permit its National laboratories to retain
ownership to any intellectual property rights that can be
establishea_to protect teohnical.data.or computer software
obtained or generated under a Department_contract with such
laboratory in exchange for a license to meet agency needs. .
(b} Disolosure of Technical Data and Computer Software.

(é) Technical data or computer software obtained or

generatedtby a National laboratory shail not be disclosed to .

the public if the Director of the laboratory or his or her

'designée determines that--



(R) the technical data or computer software
is commercially valuable; and
{B) there is a reasonable expectatlon that
disclosure of the technrcal data or computer software
cQuld cause substantial harm to the commerclal
appllcatlon of such-1nformat10n. | 7
(c) Technical data or computer sofinare_obtained or
genereted under a National 1aboratory cooperative research ano.
development agreement shall not be disclosed to the public 1f~—
(1) the Director of the laboratory or his or her
designee determines, that; ‘
| (A) the technical data or computer softwareiis;
commercially valuable; and “ o
(B) there is a reasonable expectetion that
"disclosure of the technical data or computer SOftware
could cause substantial harm to the commercial
epplication of such informatioh; or |
(2) such cooperative research and development
| agreement provides that technical data or computer software
.obtsined or generated by the agency pursuant to such
cooperative research and development agreement shall not be
dlsclosed to the public. :
(d) The Office of Federal Procurement Pollcy, in
cooperation with other interested federal agencies, shall iseue
within 180 days from enactment 1nc1uding 30 days for public
comment, regulations establishing a standard contract clause to

implement this subsection consistent to the extent possible with



the government-wide standard patent riéhts clause developed to
implement sections 200-204 of Title 35, United States Code.
V. INTELLECTUAL PROPERTY CONTRACT PROVISIONS

(a) Any Department of Energy contract to operate a Natlona1'
laboratory shall provide--

(1) that any royaltles or income that is earned by
the laboratory from_the licensing of: laboratory-owned
inﬁellectual property rights in any fiscal year shall be
used as authorized under'subsection.202(c)(7)(E) of
Title 35, United States Code; and section |
3710c.(a)(1)(8)(i)-(iv) of'Title 15, United States Code.

(2) that the costs of obtaining legal protection for
intellectual property rights in any invention, technical
data or computer software, made by the laboratory under the
contract shall be paid for by DOE to the extent not offset
by toyalty income earned from the licensing of laboratory-
owﬁed intellectual property riohts.

(3) that the?management of intellectual property
zights, including procutement of intellectoal protection and
licensing, in connection with inventions, technical data and
oomouter software, made by the'contracto: at a National
labotatory shal] be the responsibility of the birector of
the laboratory at which the inventlon, technical data or
computer software is made. |

VI. EFPECTIVE DATE | .
| Thie title shall take effect on the date of enactment.

All existing contracts with National laboratories shall be



immediétely amended to réfleét this Title. Pending such
' amendment, the provisions of this Title shall govern the
disposition of all intellectual property.rights covering
invenéions, technical data or'computef software, geﬁerated in:

performance %f DOE contracts with the National laboratories,

10




SEC. ¥ TECHROLOGY HANAGEMENT AT DOE NATIONAL LABORATORIES
I. DEF INITIONS |
;As used in this title--
. i(a)f The term "National laboratory"™ means:
| (1} Lawrence-Livermore National LabOfatory
(2) Lawfence~Berkeley |
(3) Los Alamos National-Labo;atgry
(4) Sandia National Laboratory
(5) Fermi National Laboratory
(6) Princeton Plasma Physics Laboratory
. (7) Idaho Nétional Engineéring Laboratory
(8) Argonne National Labbratory
(9) Brookhaven National Laboratory
(10) Oak Ridge National Laboratory
(11) Pacific Northwest Laboratory
_(b) The term "federal agency" means any executive agency as
deflned in sectlon 105 of Title 5, United States Code, and the
mlllgary.departments as defined by section 102, Pitle 5, United
Statéé Cddg.‘ | |
(c)  The term "contract®™ means any contract, grant,-or
coopérativé_agreement_as those terms are used in sections 6303;
6304% and 6305 of Title 31, United States Code, entered into
betwéen any Federal agency ahd any contractor for the-pérformance
of experimental,.developmental, or kesehrch work funded in whole
or iﬂ part by the Federal government. Such term includes any

assignment, substitution of parties, or subcontract of any type




entered into for the performance of experimental, developmental,
or research work under a contract as herein defined.

(3) The term "cooperative research and development
agreement' means any agreement as defined in section 3710a.(d) (1)
of Title 15, United States Code, o

(e) The term “"invention® means any,invention ehich is or
‘may be patentable or otherwise protected under.Title 35, United
States Code, or any novel variety of plant which is or may be
protectable under the Plant_Variety Protection Act (7 U.s.C., 2321
et seq.). | | - |

(£) The term 'made' when used in conjunction with any
invention means the conception or first actual reduction to
practice of such invention.

(g) The term 'technical data®™ means recorded information of
a scientific.or technical nature regardless of form or the media
on which it may be recorded. |

(h) The term "computer software”™ means recorded information
regardless of form or the media on which it may be recorded
' comprising computer programs or documentationrthereof.

(i{ The term "intellectual property*rmeans patents,'
trademarks,'copyrights, trade secrets or the protection of.
semiconductor chip products. |

II. COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS |

(a) General Authority -~ The Secretary of DOE shall
permitlthe Director of;any of its.National laboratories:

| | (1) to enter into cooperative research and

pdeveiopment agreenents on behalf of DOE (subject'to




subsection (c) of this sec?ion) with other federal agencies;

uhits.&f state or local government; industfial organizations

(includiné corporations, paktnerships, and limited

éartner%hips, and industriél development organizations);

public and private foﬁndations; nonprofit organizétions |

(including universities); or other persons (iﬁcludihg

licensees of inventions, technical d;ka orﬂcomputer software

owned by the 1aboratory); énd |

(2) to negotiatg"intellectual property licensing -

| agreements for laborétory owned inventiohs, technical daté
or computer'software, made at the laboratory and other
inventions, technical data or computer software, of
1abo£atory employees that may be vOlunﬁarily assigned to the
laboratory.

(b) Enumerated Authority.-- Under agreements entered.into
pursuant to subsection (a)(l), a National laboratory may (subject
to subsection (c¢) of this section)--

(1) accept,'retain,.and uée funds, personnel,
services, and property from collabofating parties and
provide personnel, sérvices, and property to collaborating
parties; |

(2} grant or agree to grant in advance to a
collaborating party,_inteliectuai propertyllicenses 0: 
#ssignmeﬁts; of options théreto, in any invention, technical
data or computer software, made in whole or‘ih part by a

laboratory employee under the agreement; and:



\ (3) to the extent consistent with DOE requirements and
ﬁstaeda}ds of conduct, permit employees or former employees
_of the labbratory.to participate in efforts to commercialize e
inventions;'technical data or computer seftwere, they made
while iL the eervice of the laboratory |

(c) Contract_Considerations.—-

: (1) OFPP may'issue regulatione %r.suitable procedures
for implementing the proviSions of subsection (a) (1) after
puﬁlic comment; however, implementation of subsection {a) (1)
,shell not be delayed until issuance'of‘euch.regulations. |

(2) Any regulations covering leboraiory aéreemente
under subsect;on (a) (1) shall be guided by the purposes of_;
th:.s Act.

(3) The National laboratory director in'deciding what -
cooperative research and development agreements to enter
inEo shall--_

(A) give special consideratioﬁ to small business
firms, and consortia involving small business £irms; |
end - |

(B) gi#eipreferenee to business units located in
the United States which agree that products embodying
inventions, techn1cal data or computer software,'made

: under the cooperatxve research and development

agreement or produced through the use of such

inventions} technical data or:computer software, will

N be manufactured substantially in the ﬁnited.States and,

in the case of any industrial organizations or other



person subject to the control of a foreign_bompany or
-government, és appropriate, take'into-consideration
whether or not such foreign government permits United
States agencies, organizations, or other persons to
eé%er into cboperative research and development

. agreements and licensing agreéments.
(4) (A) If thé Secretary of DOE ‘or his deSignee |
desires an 6ppor£unity to disapprové or require'thé
modification of any such agreement, the agreemeht shall
ptovidé a 30;day period within which such action must
be taken'beginning on the date the agreement is
presentéd to him or her by the head of the laboratory
concerned.

(B) In any éése in which the Secretary of DOE or
his designee disapproves or requires the modification.
of an agfeement présented under this section, the |
Secretary-or_such designee shail transmit a written
explanation of such disapptoval or_modification to the
head of the laboratory concerned.

(5) DOE shall maintain é_técord'bf\all-agreements
eﬁtered.into under this section.
III. PATENT OWNERSHIP AND THE CONDITIONS ON OWNERSHIP
(a) Notwithstanding section 152 of the Atomic Energy
Act of 1954‘(42 U.S;C. 2182), gection 9 of the Federal Nonnuclear

Energy Research and Develdpment Act of 1974 (42 U.S.C. 5908) , or

.other provision of law, the Secretary of Energy'shall dispose of

the patentable anership of any invention made in the pe:fafmance



of a Department contract to operate any National laboratory in
the same manner as aﬁplied to small business and nonprofit
organizationé under Chapter 38 of Title 35 of the United States
que and its implementing regulations,

(b) Wheiever a Naﬁional laboratory makes an invention to |
which the Department of Energy has elected or reserved the right
to patehtable ownership at the time of contracting--

| (1) for exceptional_circhmstances uhder section
202(a) (ii) of Title 35, United States Code, or
(2) because ﬁhe invention will be made in the course
" of or under a funaing agreement describéd ih section'
202(a)(1v) of Title 35, Unlted States Code,
the patentable ownershlp of such invention shall be or become the
property of the government unless the 1nvent1ng laboratory
réquésts:éuch qwneréhip of such invention and the Secfetary of
Energy &oes not notify the.laboratory within three mohths after
the laboratory request that the exceptional circumstances
identified in the contract in accordance with subsection
202(a) {ii) of Title 35, United States Code, applies to the
invention and reqﬁires:government ownership of the invention or
_the.inventidn has.been.classified or has been designated |
sensitive technical information as authorized by federal
statutes., If the Secretary does not notify the requesting
contractbr, the contréctor shall retain patehtéble ownership of
- the invention under thé gqvernment-wide cont;actor patentéble
ownétship'p:ovisions Qf sections 200-206 of Title 35, United

States Code.



(¢) Any of the rights of the government or obligations
of a National laboratory described in sections 200-204 of Title
35; United States Code may be waived or omitted if the agency
determines: 4 _
(1) that the interests of the United States and the
general public will be better served thereby as, for N
example, where this is necessary to obtain a uniquely or |
h;ghly'qualified contractor; or
(2) that the award invoived co—sponéored,'cost'sharigg
or joint venture research and dévelopment, and the | |
contractor, co-sponsor or joint venturer ié making
substantial contribution of funds, facilities or equipment
to the work performed under the award. _
IV. TECHNICAL DATA OR COMPUTER 'SOF'I':WARE AN]j THE CONDiTIONS ON
. OWNERSHIP'
(a) Notwithstanding any other provision of law, the
' Secretary of DOE shall permit its National laboratories to retain
6wnershiprto ény intellecfual property rights that can be
established to protect techﬂical data or domputer software
obtained cor generated under a Depaftment contract with Such
laboratory in exchange for a license to meet agency needs.
(b) Disclosure of Technical Data and Computer Software.
(2) Technical data or computer software obtained or
generated'by a National laboratory shall not be disclosed to
the public if the Director of the laboratory or his dr:her

| designee determines that--



(c)

7 {A) the technical data or’computer software.'i

is commercially valuable; and

| {B) there is a reasonable expectation that
disclosure of the technical data or computer software ‘
cquld cause substantial harm to the commercial
applicatioh of such information, |

Technical data or computer software obtained or

generated under a National laboratory cooperative research ahd |

development agreement shall not be disclosed to;the public if--

(1) the Director of the laboratory or his or her

designee determines, that;

(A) the technical data or computer software is
commercially valuable; and :

(B) there is a reasonable'erpectation that
disclosure of the technical data or computer software
could cause substahtial harm to the commercial :

application of such information; or

c-(2) such cooperative research and development
agreement prOVides that technical data or computer software
obtained or generated by the agency pursuant to such
cooperative research and development agreement shall not be

' disclosed to the public.
(d) The Office of Federal Procurement Policy, in

cooperation with other interested federal agencies, shall issue

within 180 days from enactment including 30 days for public

- comment, regulations establishing a standard contract clause to

implement this subsection consistent to the extent possible with



the goVernment-wide standard patent rights clause developed to
1mplement sectlons 200-204 of Title 35, United States Code.
v. INTELLECTUAL PROPERTY CONTRACT PROVISIONS |

(a) Any Department of Energy contract to operate a Natlonal
laboratory shall provide—- 7

(1) that any“royaities or income that is earned by
the 1aboratory'from the iicensing ofi laboratory-owned
intellectual property rights in any fiscal year shall be
used as aothorized under subsection.zoz(c)(7)(Ej of
Title 35, United States Code; and section
3710c. (a) (1) (B) (1) -(iv) of Title 15, United States Code.

(2) that the costs of obtaining legal protection'for
intellectual property rights in any invention; technical‘
data or computer software, made by the laboratory.under the.
contract shall be'paid for by DOE to:the extent not offset
by royalty income earned from the 1icensing of laboratory-

- owned 1ntellectua1 property rlghts.

(3) that the management of intellectual property
rights, 1nc1udrng:procurement of intellectual protection and
licensing, in connection with-inventions, technical data and
computer software, made by the contractor at a National
1aboratory shall‘be the responsibility of the Director of
the laboratory at which the invention, technical data or
computer software is made, .

VI. EFPECTIVE DATE .
This title shall take effect on the date of enactment.

All e:istlng_contracts with National laboratories shall be



immediately amended to reflect this Title. ‘Pending such

amendment, the pfovisions of this Title shall govern the
disposition of all intellectual property rights covering
inventions, technical data or computer software,_generated'in3

4

4 ' : :
performance of DOE contracts with the National laboratories,
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