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. - » ] GLAXO: THE NEW ROLE FOR
Michael 0. Sutton® | "y JUSTICE DEPARTMENT

The Supreme Court in its recent decision in United
States v. Glazo Group Limited added a new wrinkle to
the patent-antitrust eonfrontation—the Court, in effect,
- nourished a dormant power in the Justice Department
to challenge the validity of any patent ‘‘involved in’’ an
antitrust violation. Aside from any questions regarding
the dominance of the two oppositely directed and com-
peting theories underpinning the patent and antitrust
doctrines, this decision invokes a flurry of inguiries info
the propriety of the Justice Department’s ability to col-
laterally attack the decisions of a fellow administrative
ageney, the Patent Office. The purpose of this article
ig to entertain some of those questions, to analyze the
Court’s reasoning in its decision and to examine the
ramiﬁcations of its holding.

I. Sywopsis oF FAGTS AND HovLpivg

On April 26, 1960, Glaxo Group Limited (hereafter
Glaxo) and Imperlal Ohemmal Industries Limited (here-
after ICT), two British drug companies engaged in the
manufacture and sale of drngs, entered into an ag reement
which provided inter alia that: -

. (a) ICI would purchase supplies of bulk form gmseo-.
* fulvin from Glaxo;

(b) ICI would not seﬂ and would use its best endeavors
. to prevent its subsidiaries and. associates from selling
- any griseofulvin in bulk to any th1rd party Wlthout
- (@laxo’s written consent; :

(¢) TCI was entitled to ell bulk form grlseofulvm and

preparations. contalmng 1t in the United States;

* Examiner at United States Patent Office; ‘after June, 1978 will
be an associate in the law firm of Cullen, Settle Sloman & Cantor,
Detroit, Michigan, B.S.; Aerospace Engineering, Umverslty ‘of Ala-
bama, 1969 Candidate for J. D., June 1973 Natlonal Law Center of
George Washmgton University.

T 1410 U.S. » 176 USPQ 289 (1973).
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(d) ICI was authorized to sublicense under Glaxo’s
United States griseofulvin patents;* and

(e) Glaxo was anthorized to sublicense Schering Cor-
poration (hereafter Schermg) and Johnson & .J ohnson,
Inec. (hereafter J&J) in the United States to make, use
and sell griseofulvin preparations.®

Prior to this agreement both ICT and Glaxo were par—
ties to independent licensing agreements, Glaxo had
entered into two separate agreements with Schering and
J&J in 1959, These agreements expressly provided that
the vendees, Schering and J&J, were prohibited from
reselling bulk form griseofulvin whether patented or un-
patented. ICI had entered into a contract constituting
American Home Products Corporation -(hereafter AM-
HO). as an exclusive distributor of ICI pharmaceuntical
products in the United States. After the ICI-Glaxo
agreement had been consummated, a second agreement
was reached between ICI and AMHO whereby:

(a,) ICT agreed to sell bulk form grlseofulvm to
AMHO;

(b) AMHO was authorized to process the bulk form
drug into tablets or capsules and to sell 11: in that
form; and

2 At the time the agreement was made Glaxo was the owner of U.S.
Patent No. 2,843,527, July 15, 1958, entitled “Production of Griseoful-
vin in Low Nitrogen Level Medium”. All claims in thiz patent were
directed to the process of preducing griseofulvin, Subsequent to the
agreement, Glaxo aequired the ownership of the following U.S. Pat-
ents which apparently became subjeet to the agreement: 2,938,835,
May 31, 1960, “Production of the Mutants of the Genus Penieillin”,
which included claims directed to the method of producing an organ-
ism from a parent strain of grigecfulvin; 2,986,496, May 30, 1961,
“Production of Antibiotics and Antibiotie-Containing Produets”,
which included elaims directed to another method of producing griseo-
fulvin; 3,008,876, November 14, 1961, “Combinations Containing
Griseofulvin”, which included claims drawn to a composition of mat-
ter comprising griseofulvin dissolved in a solvent; and 3,330,727, July
11, 1967, “Grisecfulvin with High Specific Surface Area” whlch in-
gh%ded claims directed to g finely ground (m1croslze) form of griseo-

ulvin

3ICI was the owner of U.S, Patent No. 2,900,304 (not 2,900,204 as
reported by the Court), Aupgust 18, 1959, “Grisecfulvin Uses and
Compositions”. This patent 1nc1uded two different types of claims:
(1) claims directed to the process of administering griseofulvin in-
ternally to cure ewterncl fungus diseases and (2) claims directed to a
composition in shaped dosage form ecomprising griseofulvin and a
pharmaceutmal carrier,
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(¢) AMHO was restrained from reseﬂmg any bulk
form drug to third parties.

" On Mareh 4, 1968, the Umted States ﬁled a c1V11 anti-
trust action agamst Glaxo and ICT under Section 4 of
the Sherman Act* charging the defendants with violat-
ing Section 1° of the Act on the narrow issue of the re-
sale restrictions included in the various agreements.
The Government also included within the original com-
plaint a challenge to the validity of 1CI’s patfent. In
response to this challenge, ICI filed an affidavit disclaim-
ing any desire to rely upon its patent as a shield for the
alleged antitrust violations. This manuever was taken
to-remove the patent from a government challenge per-
missible under Uwnited States v. Unitéd States Gypsum
Co.” ‘T‘he :Gwernment responded -by arguing that it had

4 26. Stat. 209 (1890), 156 USC sec. 4 (1958) )

515 U.B.C. sec. 1 (19568).

€ This ease was nod brought to test the valldlty of bulk sa,le Te-
strictions included in the manufacturing licenses under the patentad
processes. See MeLaren, “Patent Licenses and Antitrust Considera-
tion”, b C.C.H. Trade Reporter, Para, 50,246 (1969) and Donnem,
“Antitrust Attack on Restrictive License Prov1smns”, 5 C.C.H. Trade
Reporter, Para. 50,260 (1969). The majority of the Supreme Court
erroneously stated that the Government challeriged the validity of
the sale and resale restrictions. 410 U.S, at ....... , 176 USPQ at 260,
The Court also erromeously stated that the district court held . the
sale restrictions to be per se restraints of trade. 410 U.S. at ___.
176 USPQ at 291. Justice Rehnguist noted these errors in his dis”
gsenting opinion at 410 U.S. ... 176 USPQ at 295, footnote 4, Al-
though this error apparently had no effect on the outcome of the de-
cision, a clear distinetion between the two restraints must be realized.
It has uniformly been held that the sale of a patented item ex-
tinguishes the patentee’s power -thereover, Ethyl Gasoline Corp. v.
United States, 309 U.S. 436 (1940) ; United States v. Univis Lens Co.,
316 U.8. 241 (1942) Therefore, a restraint on a purchaser’s ability
to resell an item falls within the purview of the Schwinn doctrine,
even though the item sold is patented. See footnote 10, infra, How-
ever, a provision in a patent license restricting the licensee in his
ability to sell the product which ke is being permitted by the patentee
to make may fall in the class of restraints which are considered to de
within the reward of the patent grant. Cf., United States v. General
Electric Co., 272 T.S, 476 (1926), upholding the patentee’s ability to
fix the prices at which a manufacturing licensee may initially sell tae
patented goods; General Talking Pictures Corp. v. Western Electrie
Co., 305 U.S. 124 (1938), upholding that a patentee may limit the
field in which a manufacturing licensece may scll the products made
under the patent license, . :

7838 U.8. 364 (1948).
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an inherent authority to challenge any patent in order to
vindicate the public policy favoring invalidation.of spe-

cious patents. Furthermore, the Government advanced.

the more limited position that the Gypsum case should

be understood to empower a government challenge to any

patent used by a defendant to carry out an antltrust
violation.®

Algo in the original complaint, the Government re-'

quested the remedy of compulsory licensing of the pat-
ents and compulsory sales of bulk grieeOfulvin at reason-
able, nondiscriminatory royalties and prices, respectively,
in order to overcome the anticompetitive market strue-
ture fostered by the resale restrictions,

Later, the Government attempted to amend its com-
plaint to- challenge the validity of Glaxo’s recently is-
sued patent on the finely ground or ““microsize’’ form of
griseofulvin.

In a partial judgment rendered on June 4, 1969, pur-
suant to several motions for summary JHdgment by the
several parties to the action, the district court (1) de-

clared the ICI-AMHO resale agreement to constitufe
a per se violation of the Sherman Act under the Schwinn
doectrine,™ (2) refused to permit the Government to chal-:

lenge the ICI patent, and (3) denied the Government’s
motion to amend its complaint to challenge the Glaxo
““microsize’’ patent.

In an unofficially reported order issued November 20,
1969, the (laxo-J&J and (laxo-Schering resale agree-

ments were held to be in per se vmlatlon of the Sherman

Act.

In an unofficially reported order 1ssued April 30, 1970,2
the (flaxo-ICI horizontal resale agreement was held to
be in pér se violation of the She1man Aet ingofar as the
awreement apphed to United Statee vendees,

8 See Reply Brief for the United States, footnote 1.

%302 F. Supp. 1 (D. D.C, 1969).

10 I United States v. Arnold, Schwinn & Co., 388 .S, 365 (1967 ),
the Court held that a reservatmn of power by a sellér to control the
resale by his buyer-vendee is so obviously destructive of competition
as to constitute a per se violation of Section 1 of the Sherman Act,

111970 Trade Cases, Para. 78,000 (D, D.C,).

121970 Trade Cases, Para. 73,180 (D. D.C.).
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In a final judgment rendered June 17, 1971, the dis-
triet court refused to compel Glaxo and ICI to sell bulk
grigeofulvin and to license their patents to any applicant.
However, the court did not merely limit its injunctive
order to restricting the resale agreements found to be
antitrust violations. Rather, the court deemed it appro-
priate to also enjoin the defendants from entering into
any agreement which would restrain a licensee in selling
any drug.'* Lo

The government appealed pursuant to Section 2 of the
BExpediting Act.' The Supreme Court noted probable
jurisdiction ®* and subsequently held, reversed and re-
manded : where patents are involved in an antifrust vio-
lation and the Government presents a substantial case
for relief in the form of limiting the bundle of rights
under those patents, the Government may attempt to
prove that any or all of those patents are invalid regard-
less of whether or not the owner relies upon the chal-
lenged patents in defending the antitrust action; further,
compulsory licensing and mandatory sales, well estab-
lished forms of relief in antitrust actions, should be
imposed when a patent provides the economic leverage

~ to enforee the antitrust violation and such relief is neces-

sary to pry open the market for further competition.
" II. HisTorY oF PErMISSIBLE PATENT CHALLENGES

Under the Patent Acts of 1790% and 1793,*® private
citizens were permitted access to district courts to allege
fraudulent procurement of a patent and thereby secure
an order directed to the patentee to show cause why his

13 328 . Supp. 709 (D. D.C. 1971). :

14 See the Final Deciee, paragraph IV (D). [Emphasis added]. In
all fairness to the Supreme Court, this portion of the decree may be
the source of confusion referred to in footnote 6, supre, regarding the
manufacturing sale restriction.

1515 U.8.C, sec. 29 (1958): In every civil action brought in any
district court of the United States under any of said {(antitrust) Acts,
wherein the United States is complainant, an appeal from the final
judgment. of the digtriet court will lie only to the Supreme Court.

16405 V.8, 914 (1972).

L1771 Stat. 109 (1790).

181 Stat. 318 (1798).
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patent should not be repealed. However, this system
of challenging patents was eliminated from the Patent
Act of 1836 When called upon to elaborate upon t]tus-

omigsion, the Supreme Court in Mowry v. Witney ** con-
cluded that the abrogation of the private action to cancel
patents was a result of Congregsional recognition that if
fraud ‘‘has been practiced on the government . it is
the appropriate party to . . . seek relief.”” When the
Government later sued, alleging fraud, to set aside two
patents issued to Alexander Graham Bell the Court re-
lied heavily upon their conclusions in M owry. In Bell
1% the Court stated: -

That the government . . . should find it to be 1ts duty to correct
this evil, to recall these patents to remedy thls fraud, is so
clear that it needs no argument. ., .**

The Court later had a ehance in Bell TIT* to clamfy
some loose language in its Bell JI* opinion and stated:

Least, of all was it intended to be affirmed that the eourts of the
Tnited States, sitting as courts of équity, eould entertain juris-
dietion of a suit by the United States to set aside a patent for
an invention on the mere ground of error of judgment on the
part of the -patent.;oﬁice‘als. That would be an attempt on the
part of the courts in collateral attack to exercise an appellate
jurisdiction over the decisions of the Patent Office, although no
appellate jurisdiction has been conferred. ., .26 .

Thus, the Government was recogmzed as havmg an in-
herent authority to bring an action to cancel a patent
only in the situation where the patentee had not dealt
fairly with the Patent Office.

Since the tlme of the Bell cases, the pa,tent laws have
been amended six fimes with respeet to the procedures
of the Patent Office for examining and reviewing patents
and the subsequent judicial review of such administra-

19 5 Stat, 117 (1886).

2081 U.8. 4384 (18‘71)

21 1d, at 441.

22 United States v. Bell Telephone Co., 128 T.S. 315 (1883).
22 Id. at 370.

24 United States v. Bell Telephone. Co., 167 U.8. 224 (1897)
25 United States v. Bell Telephone Co,, 159 U.S. 548 (1895)
26 167 U.S, at 269 [Emphasis a.dded]
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tive' determinations.?”  However, there has never been’
any provision included within the Patent Code estab-
lishing the right of the Justice Department to challenge
patent validity. Congress has bad under consideration
several proposals to confer on the United States and
other persons a right to institute proceedings in the
Patent Office to cancel or revoke pafents, with provision
for court review,” but no such proposal has been re-
ported out of Committee.. However, during this same’
interim since Bell III, and -especially within the past
quarter-century, the judicial arena has sanctioned sev-
eral patent-challenge situations. In Kerotest Mfg. Co.
v. C-0-Two Fire Equipment (0.2 the Supreme Court
held that patent validity may be tested in a declaratory
judgment action brought by an unlicensed competiiive
manufacturer even though the:patentee has not brought

27 Aet of March 2, 1927, 44 Stat. 1335-7; Act of March 1927, 44
Stat. 1394; Act of March 2, 1929, 45 Stat. 1475; Act of Aug. 5, 1939,
53 Stat. 1212; Act of March 4, 1950, 64 Stat. 11; Act of October 81,
1951, 65 Stat. 728, . - e o I S o
- 28 Bee, for example, House of :Rep. Doc. No. 289, 78th Cong. :1st
Sess. (1943), containing a_ recommendation by the National Patent
Planning Commission, established by Executive Order of Deceinber
12, 1941; Proposed Revigion and - Amendment of the Patent Laws:
Preliminary: Draft with Notes, House of Rep. Committee on the:Ju-
diciary (1950); S. Res. 92, Senate Report No. 1464, p. 18, 84th Ceng.,
2d Sess. (1956} ; Senate Doc. No. b, 90th Cong., Ist Sess., pp. 37-48,
containing a recommendation by the President’s Commission on the
Patent System (1966); S, 643, 92d Cong., 1st Sess. (a revised Com-
mittes privt of which appears in Patent, Trademark & Copyright
Journal, October 28, 1971, pp. D1-17). Specifieally, Sections 191 snd
192 of S.648 provide that any person (presumably including the Gov-
ernment) may within a specified period of time notify the Patent
Office of matters relevant to the validity of ah issued patent, and
thereupon requesi that the patent be reexamined. A bill similar to
8.643 will presumably be introduced before the 93d Session of Con-
gress; $.1321, introduced by Senator Hart on March 22, 1973, and
reported in the Congressional Record, pp. 85878-85392, also proposes
that the Government would be able to bring information before the
Patent Office concerning the patentability of an applieation. Specifi-
cally, Sec. 122 provides that the Patent Office shall make public all
applications (except those kept secret because ‘of mnational security
under Sec. 181} prior to the first date of examination. ~ Sec. 135 pro-
vides that any party (which under See. 100(h) is defined as includ-
ing the Government) may, after an application has been made pub-
lic and before a notice of allowance has been mailed to the inventor,
notify the Patent Office of any information which may have a hear-
ing on the patentability of any claim in the patent application.

20 342 U.8. 180 (1952). : :
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an infringement suit. In Walker Process Eguipment,
Inc. v. Food Machinery & Chemical Corp.* the Supreme
Court held that a defendant in an infringement suit can
do more than defend the suit on the traditional ground
of invalidity—he may also counterclaim for monopoliza-
tion in violation of Section 2 of the Sherman Aect based
upon the maintenance and enforcement of a patent that
is invalid because it was procured by fraud on the Pat-
ent Office®2 The Court has also held that a private
licensee-plaintiff in an antitrust suit may attack the va-
lidity .of the patent under which he is licensed even
though he has agreed not to do so in his license.®> As
a corollary to this last proposition, the Court held in the
Gypswm cage that the Government is entitled to attack.
the validity of patents relied upon to justify conduct
which would be violative of the antifrust laws but for the
protection of the patent grant. And more recently, the
Court in Lear v. Adkins 3 overruled a portion of its de-
cision in Automatic Radio Mfg. Co. v. Hazeltine Research,

Inc.® to hold that a licensee may challenge’ the vahdlty
of the patent under which he is licensed.

III HISTORY or COMPULSORY PATENT L1cENSING 3.
JAs A REMEDY In Ax AntITRUST AcTiON

Seetlon 4 of the Sherman Act provides that the sever ral
dlstrlet attorneys of the United States under the direc-

30382 U.S. 172 (1965)

81 It must be noted that the Court did not eliminate the require-
ment of proving that the patentee monopolized a relevant market in
order to be successful in hig counterclaim,

82 Seg, for example, Edward Katzinger Co. v. Ch1cag0 Metallic Mfg.
Co., 329 U.S. 394 (1947).

85305 U.5. 653 (1969).

34 339 T.S8. 827 (1950).

8% Although compulsory licensing as a remedy in an antitrust suit
did not acecomplish Supreme Court recognition until 1945, this form
of relief in patent misuse cases dates back to 1917, but not by the
name of compulsory licensing. In Motion Picture Patents Co. v.
Universal Film Mfg. Co., 243 U.8, 502 (1917}, the Supreme Court
established that relief will not be granted a patentee who is misusing
hig patent. SBuch a deecree is tantamount to compulsory licensing
(royalty free) becmuse the patentee is unable to collect damages for
infringement or secure an mJunctmn againgt future infringement
until he has purged himself of the misuse. -Bubsequent cases to the
same effect are: Carbice Corp. of America v. American Patents De-
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“tion of the Attorney General, have a duty to initiate suits
in equity to prevent violations of the Aet and that the
distriet courts have jurisdiction to entertain such suits.
That section does not, however, set forth the types of
relief which may be granted by a district court, but only
states that the court shall p1oeeed to hea1 and deter-
mine the case.

From 1890 until 1945 the types of relief decreed in
patent-antitrust suits brought under Section 4 consisted
of (1) injunctions against repetition of the acts found to
have been in violation of the Act, (2) general injunctions
againgt violating the Aect, and (3) relief unrelated to
patents.® However, in 1945 the Supreme Court in Hart-
ford-Empire Co. v. United States® upheld the distriet
court decision * which ordered the compulsory licensing
of patents held by the defendants. This decision not only
firmly enfrenched such a remedy into patent-antfitrust
jurisprudence but also laid the foundation for govern-
mental challenges to the wvalidity of patents 1nvolved
in antitrust snits.®

velopment Corp., 283 U S 27 (1981); Leitch Mfg. Co. v. Barber Co.,
302 TU.S. 468 (1938); B. B. Chemical Co. v. Ellis, 314 T.8. 495
(1942) ; Morton Salt Co. v, G, S, Suppiger Ce., 314 U.S, 488 (1942);
Mereoid Corp. v. Mid-Continent Investment Co., 320 U.8. 661 (1944)
Similar regults have been reached where a patentee was suing to en-
force provisions of a licensing agreement or to collect royalties: Sola
Electric Co, v. Jefferson Electric Co., 317 ‘U.B. 173 (1942) ; Edward
Katzinger Co. v. Chicago Metallic Mfg. Co,, 329 U.S. 394 (1947) ;
MacGregor v. Westinghouse Electric & Mfg. Co., 329 T.8. 402 (1947).
- 36 Frost, Oppenheim and Twomey, Compulsary Licensing and Patent
Dedmmmn Provisions of Antitrust Decrees—A Foundation for De-
tailed Foctual Case Studies, 1 J. Res, and Ed, (Idea) 127,181 (1957).

37 3238 U.S. 386 - (1945); " clavified and added to in 824 U.S. 570
(1945). Also involved in this case was the question of whether or
not royalty free compulsory licensing is a proper remedy under Sec-
tion 4. This topic is beyond the scope of this article, but for a good
discussion of royalty free compulsory licensing and other contro-
versial relief decrees see Hollabaugh and Rigler, Scope of Relief in
Government Peotent and Know-How Antitrust Cases, 28 Pitts. L.R.
249 (1966). For an in depth discussion of the Hartford-Empire case
see Comment, Compulsory Pateni Licensing by Amntitrust Deecree, 56
Yale L.J. 77 (1946)

38 United States v. Hartford~Emp1re Co., 46 F. Supp. b4t (N.D.
Ohio 1942).

89 The Court reasoned in the Glaxo case that since a court enter-
taining a patent-antitrust suit mmust look into the future enforee-
ability of a patent when deciding the issue of compulsory licensing,
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By the time that the Supreme Court heard the Hart-
ford-Ewmpire case, many factors had combined to pave
the way for their precedential holding. - First, compul-
sory licensing had been consented to- in several lower
court smits within the preceding five years,* the first
such consent decree appearing in United States v. Kear-
ney & Trecker ** in 1941. But more importantly, at that
particular time in history patent practices were under
severe attack from varioms sectors. Many charges had
been made that the practices of the American business
enterprise had hurt the military efforts of  the- allies
while strengthening those of the axis powers. Moreover,
the Temporary National Economic Committee had pre-
pared a sharply critical report*® directed at the glass
container industry’s patent practices, which practiees
eventually formed the basis for the Government 8 smt in
the Hartford-Empire case.

The facts of the Hariford- Empwe case were that Sev-
eral defendants had pooled and cross-licensed their pat-
ents fo regiment the production and price policies of the
glass container industry and to thereby completely domi-
nate the field. Specifically, Hartford-Empire, a patent
‘development company controlling more than 600 patents

that court can easily check into the validity of a patent involved in
the compulsory licensing question. See a more detailed discussion,
infra at pages 493-4956.

40 The significance of such previous consent decrees dwells in the
fact that the Court is probably influenced by the general attitude in
the business community as to the fairness of such decrees. The con-
sideration of such evidence seems wholly appropriate especially where
the underlying measuring factor is the due process clause, which is
apparently the proper Constitutional standard for judging the pro-
priety of a comp_ulsory license decree because such involves the taking
of someone’s property. See Mapp v. Ohio, 367 U.S. 648 (1961),
wherein the Court based its decision of fairness in a criminal guit on
the general attitudes of falrness then existing within the nation.

41 C.C.H. Trade Cases 1940-1943, p. 571 (N.D.| III.). Other cases in
which compulsory licensing was consented to prior to Hartford-Em-
pire are: United States v. Whitehead Brother, C.C.H. Trade Cases
1940-1943, p. 6656 (S.D. N.Y.}; United States v. General Tlectric
Co., C.C.H. Trade Reg. Serv., Para. 62,777 (D.C, N.D, 1942}; and
United States v. American Bosch Corp, C.C.H, Trade Reg. Serv,
Para, 52,888 (D.C. N.Y. 1942).

42 Final Report and Recommendations of the T.N.E.C., Document
No. 85, T7th Cong. 1st Sess, pp. 36-7. .



488 Journal of the Pateht' Office Society

on glass making machirery, had been given control of
gob-feeding and forming machines, Owens-Illinois Glass
Company had been granted control over the suction feed-
ing process of making glass containers, Corning Glass
‘Works had been granted the exclusive operation in the
noncontainer field, Thatcher Manufacturing Company
had been granted the exclusive operation in the milk
bottle field, and a major portion of the fruit jar line
had been allotted to Ball Company. Furthermore, the
defendants were found to have filed patent applications
for the sole purpose of trying to fence in particular in-
ventive areas and thereby forestall further competition.
On the basis of the historieal setting previously discussed
and the particular facts of this case, it iz not difficult to
see why the Supreme Court considered it wholly appro-
priate and necessary to recognize an inherent power of
a district court sitting in equity. under Section 4 to re-
quire patents to be licensed in appropriate circumstances.
It is also.apparent that in the Hartford-Empire case the
patents, at the very least, enabled the defendants to
combine to attain the market dominance they enjoyed.
A decree which would have only required the defendants
te cease the cross-licensing and pooling agreements would
not have broken down the illegally acquired market domi-
nance and would therefore have been insufficient.

The next opportunity for the Supreme Court to further
develop the concept or compulsory patent licensing came
in 1947 in United States v. National Lead Co.** Although
the Court upheld the district court decree of compulsory
licensing at reasonable royalties, the underlying fact
situation and the extent of the antitrust violation would
lead one to conclude that the Court did not expand the
range of permissible application of such a decree.

In that case a powerful international organization had
been built primarily through the use of a patent pooling
agreement. But worse yet, the members of this organi-
zation, which had gained domination of the entire fita-
nium industry, had been assigned regions of the world

43332 U.8. 319 (1947).
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in which they could sell free of competition from other
members. 'Therefore, as in the Hariford-Empire case,
there existed the main elements which required the de-
cree of compulsory licensing: (1) the flagrancy of the
v101at10n, and (2) the inevitableness that merely enjoin-
ing the antitrust violations wonld not foster competition
among the members of the organization, who had ac-
guired a monopolistic power, and would not eliminate
the inherent barriers to competition from 111d1v1dua1s
outside the orgamzatwn : :

- The Court was agam confronted with a compulsory
licensing question in 1947, but their decision again did
not appreciably expand the area in which such a decree
should be granted. In International Salt Co. v. United
States ** the Court found that the defendant Interna-
tional; had violated the antitrust laws by 111ega11y ém-
ploymg a tying arrangement in leasing its patented salt
dispensing machines by requiring the legsees:to purchase
all salt for use in the patented machines:: The decree
issued by the Court in that case required the defendant
to nondiscriminatorily lease, sale, orlicense his machines.

‘Two things should be recognized in connection with
this case. ~First, the particular antitrust violation was
not, in one sense, as flagrant ‘as in the two previous
cases because an entire 1ndustry had not been regimented
or monopolized ; however, in another sense the violation
was indeed flagrant—the tie-in constituted & per se vio-
lation, which is viewed as being so inherently destructive
of competition as to be incapable of justification or social
redeeming value. Secondly, the patents which were re-
quired to he licensed were ‘so factually related to the
illegality that the particular decree was necessary in or-
der to make sure that more favorable terms were not
given to customers who purchased all or substantially
all of their salt from International.

Since thesé three early cases the Supreme Court hag
incrementally expanded the application of the compul-
sory heensmg deeree to the 11m_1ts defmed in Glawo, where-

44332 U.8, 392 (1947).
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in the Court in effect substantiated what many commen-
tators had been saying for years—that such decree
provigions have become a standard and firmly established
form of relief in antitrust cases involving patents.®

For example, in United States v. United Stales Gyp-
sum (0. the Court set forth the 1eaSOmng that shounld
be used in such a case: :

A trial court upon a finding of a eonspnaey in restramt of
trade and a monopoly has the duty to compel aetion by the
conspirators that will, so far as praetmab]e, cure the ill effects
of the illegal conduct, and assure the public freedom from its
“econtinniance. Such action is: not limited to prohibition of the
proven means by which the evil was accomplished, but may
range -broadly through practices connected mth dets actually
found to be @llegal“

A further extension was latel effected in Umted Sta,tes
v. United Shoe Machinery Co.*® 1n that case the defen-
dant held nearly 4,000 patents and supplied more than
seventy-five percent of the shoe machinery manufactured
in the United States. The antitrust violation included
a business scheme which virtually locked the defendant’s
lessees to him and thereby created an entry barrier for
potential newcomers in the field. There existed no abu-
sive or illegal patent practices.  Yet, the Court, in an
attempt to reduce the defendant’s monopoly power, re-
guired the defendant, imfer alia, to license his patents
on a reasonable royalty basis. This holding is therefore
very important in terms of precedence for the Court’s
decision in the Glaxo cage, in which there also was no
specific patent abuses except that the patents allegedly
helped contribute to the smccess of the larger overall
business scheme which resulted in an antitrust violation.

.45 Bee, Tor example, Frost, footnate 36, supm at 127, and Com-
ment Compulsory Licensing of Patents by the Federal Trads Com-
mission, N.W. L.R. 548 (1964).

46340 T.S. 76 (1950) (explained in United States Gypsum Co.
v. National Gypsum Co., 352 U.8. 457 (1957)).

. 47340 U.S. at 88-80. ' [Emphasis added]. -

48119 P, Supp, 295 (D. Mass. 1958), aff'd. per curiam, 347 U.S.
521 (19564). Tor a case after Gypsum but before United Shoe see
Besser Mfg. Co. v. United States, 343 U.S. 444 (1952).
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“IV. ‘Graxo—rEE Ratio DESCENDI _
A, Governmental Patent Challenges

In a somewhat succinet and deliberate manner, the Su-
preme Court in the Glawo case recognized the Govern-
ment’s inherent ability to challenge the validity of any
patent involved in an antitrust snit. Although the Court
seemingly reached its ultimate conclusion with little
trouble, which undoubtedly resulted in part from the
ahsence of any stare decisis problem, it should not be
assumed that the Court encountered no problems in de-
veloping its decision. The real challenge for the Court,
the selection of the proper vehicle for reaching its ulti-
mate conclusion, was settled behind the scenes in gentle-
manly fashion. Just as Section 4 of the Sherman Act
had earlier become the vehicle for estabhshmg compnul-
sory licenging, compulsory licensing, in conjunction with
the public policy favormg the mvahdatmn of specious
patents, has now in turn taken its place as a- vehmle for
governmental patent challenges. '

After formulating the ‘“‘major issue’’, i.e. Whether the
Glovernment can challenge the Vahdlty of a patent in
the course of. prosecuting an’ antifrust violation only
when the patent is relied upon as a defense, the Court
sets forth two justifications for answering this inquiry
negatively. The first of those justifications involves the
strong underlying public policy which disfavors invalid

patents. In developing this point; the Court-initially
pays passing tribute to its own pronouncement in United
States v. Bell Telephone Co.,*® wherein the Court estab-
lished the (tovernment’s ablhty to bring suit to set aside
a patent on the basis of fraud haifing been committed
on the Patent Office, but its inability to bring such suit
on the ‘“mere ground of error in judgment on the part
of the patent officials. .. .””*® TIn order to qualify such
a pronouncement the Court quickly notes that the Gyp-
sum case established a power.in -the Government ‘‘to

49167 17,8, 224 (1897)
50 Id, at 269. .
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attack the validity of patents relied upon to justify anti-
competltlve conduct otherwise violative of the law,’”
Of course; that holdmg alone ig insufficient to support
the ultimate conclusion in this case; therefore the Court
next examines the underlying Justlﬁcatlon for the Gyp-
swm ruling and finds such to be a recurrent theme in
patent-antitrust cases—that the public interest requires
free competition. For specific examples, the Court
pomts to the line of cases which followed .this theme to
-arrive at the conclusion that a “‘private licensee-plaintiff
in an antitrust suit may attack the validity of the pat-
-ent under which he is licensed even though he has agreed
ot to do so. ...’ Furthermore, the Court points to
other .cases, for example the recent case of Lear v. Ad-
kins® which abrogated the patent doctrine of licensee-
_estoppel to.further emphasize the public desire for hav-
ing. Worthless patents removed. as 1mped1ments to free
.competition. .. :

- Having laid thlS groundwork the Court. then concludes
that such a public poliey *‘is sufficient authority for per-
mitting the Government to raise and litigate the validity
of the- ICI (laxo patents in this antitrust case.””® How-
-ever, the Court does not merely. rely upon this . public
pohcy justification . without .adding some - qualification.

To have done otherwise would have drastically over-
stated the - Court’s position, primarily because such a
‘bare, unqualified reliance would have been sufficient to
justify a- Governmental challenge to any patent. In re-
‘gard to the Court’s qualification, it must. first be noted
‘that-the Court. says ‘‘this’’ case within the portion of
its conclusion quoted in the earlier portions of this para-
‘graph, Then the Court apparently points out the reason
that such a challenge is permissible in ¢‘this”’ case—the
appellees had licensed their pafents in such a manner
as to per se unreasonably restrain trade. Such a conclu-
sion is an implied rejection of the argument advanced

51410 U. S. 8t ..., 176 TSPQ &t 201.

52 1d.

53 395 U.S. 668 (1060).

5410 VS ab o i75 USPQ ab 291 [Bmphasis added].
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by appellee ICI that its resale restrictions constituting
the antitrust violations should be considered separate
and apart from its patent licenses. : Thus; the ulti-
mate effect of this portion of the Court’s opinion is that
a patent included within a larger licensing scheme, a
portion of which offends the antltrust laws, may be chal-
lenged by the Government even though that patent is
not asserted by the licensee in an attempt to justify the
antlcompetltlve portions of his license agreement as be-
ing reasonably ancillary to the Constitutionally ‘sane-
tioned reward for his inventive efforts. 1
The second justification set forth for the Government’s
ability to challenge the patents of ICT and Glaxo has even
greater significance for a couple of reasons: first, the
Government had not advanced this position in any of
its Briefs, which therefore indicates the Court’s incli-
nation to authorize governmental challenges; and second,
this justification, althongh primarily offered to bolster
the Court’s holding in the instant case, inherently opens
a completely new and indefinitely deﬁned avenue for
patent challenges. .
The foundation of this second 3ust1ﬁcat10n is simply
that mandatory sales and reasonable-royalty licensing,
the relief requested by the Government in the (lazo case,
are ‘“well established forms of relief when necessary to
an effective remedy. . . .””%® With this foundation in
mind, the Court then apparently deduces that such forms
of relief are on the same plane as a patent validity gues-
~ tion, since both involve the future enforeeablhty of the
patent. The test that the Court then sets forth ig that:

it would have been appropriate, if it appeared that the Gov-
ernment’s claims for further relief were substenidol, for the
[distriet] eourt to have entertained the Government’s challenge.
to the validity of those patents.®?

Later in the decision the Court deals with what consti-
tutes a ‘‘substantial’’ case to justify attacking the va-

55 See Brief of ICI, pp. 19-21,
56410 U.8. at ... , 176 USPQ at 291
57 1d. [Emphasis addedl. "
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lidity of patents, but only after it makes it quite clear
that this decision does not stand for wholesale and un-
limited patent challenges:

we do not recognize unlimited authority in the Government to-
attack a patent by basing an antitrust claim on the simple asser-
tion that the patent is invalid. . . . Nor do we invest the At-
torney General with a roving commission to question the valicity
of any patent lurking in the background of an antitrust case.5®

Having offered this bit of cautioning language, the Court
then further attempts to justify the broad powers that
have been conferred upon the Govelnment and district
courts: :

But the distriet courts have jurisdietion to entertain and decide
antitrust suits brought by the Government and, where a viola-
tion is found, to fashion effective relief, This often involves a
substantial question as to whether it is necessary to limit the
bundle of rights normally vested in the owner of a patent, which
in itself can be a complex and difficult issne.5?

After concluding that the distriet court had erred in
refusing to even consider the guestion of the validity
of the patents at issme, the Court then returns to its
involvement with what constltutes a ‘‘substantial’’ case
for further relief to justify examining the validity of
a patent. But instead of giving deﬁmtwe guidance re-
garding the manner in which this newly devised vehicle
for patent attacks should be applied in the future, the
Court mevrely states that the Government’s case ‘“‘need
not be conclusive hut only substantial enough to war-
rant the court undertaking what could be a large inquiry,
but one which could easily obviate other questions of
remedy if the patent is found invalid. .. .’ ® Thus, the
Court is apparently telling the district courts that the
approach to take when confronted with the situation of
a governmental patent challenge in an antitrust suit
ig, at some time in the early stages of the trial, to bal-
ance the gravity and showing of the alleged antitrust

58 Id,

50 14,
60 410 U.8. at ........ , 176 USPQ at 202.
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violation, on the one hand, against the amount of time.
which might be expected to he expended on the questmn_
of patent Va11d1ty, on the other hand.

B. Compulsory Patent Licenscs

The Court leaves its discussion of what constltutes a.
‘“‘gubstantial’’ case by concluding that the Government
had done more in this case—it had presented a ‘‘suffi-
ciently convincing’’ showing which, wholly aside from
the question of patent validity, compelled the district
court to decree mandatory sales and compulsory licens-
ing. For justification of this conelusion the Court points
to two primary sitmations in the particular factual set-
ting. First, the Court discusses the manner in which
the patents in question gave appellees the ‘‘economic
leverage®’ to enforce the antitrust violations. The pri-
mary focus of this discussion relates to the interlocking
features of the ICL and (laxo patents. The Court eon-
siders those features in this particular factual setting
to enable the appellees to not only control the patented
drugs and processes, but also to control the nnpatented
form of the drug and to effectuate the conduct consti-
tuting the per se restraint of trade. :

The gecond fact that the Court points to .is the struc-
ture of the United States griseofulvin market, which
“consists of three wholesalers, all licensees of appellees,
that account for 100% of United States sales fotaling
approximately eight million dollars.”” % With sueh a
market condition existing, allegedly because of the de-
fendants’ unlawful licensing scheme, the Court finds it
necessary to ““pry open the compefition’” the grigseofulvin
market by requiring compulsory sales and patent licens-
ing. But the Court does not simply stop here with its
analysis; if then elaborates on the range of possible
actions which the appellees might take to maintain a
monopolistic-like market structure if some remedy less
severe than compulsory sales and licensing were to he
imposed. With no evidence having been adduced to sug-

51 Id.
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gest' that 'the appellees would resort to any of the ac-
tivities suggested by the Court, it seems fair to con-
clude that the Court thinks that onge someone “has
committed one antitrust violation he will go to any ex-
treme to maintain his illegally acquired fruits.

Thus, the Court has made two things quite clear. First,
the lower Court was in error for trymO‘ to apply the .ealh-
er Supreme Court compulsory licensing cases®® literally
by limiting those holdings to their particular facts. ' And,
second, mandatory sales and patent licensing are indeed
standard and well-established forms of antitrust relief
not to be applied in a sparing manner. The significance
of this result, however, is not merely limited to authoriz-
ing a wider spread use of these remedies. Tt should
be recalled from the earlier portions of this article that
the courts, in determining whether or not to entertain
the issme of patent validity, must determine whether
the Government has presented a ‘‘substantial’’ case for
further relief. With such relief apparently now being
more easily attained, it would appear that less of a
showing need be made by the Government that such
relief is in order. Therefore, since that magical “‘sub-
stantial’’ case plateau appears to be set at a somewhat’
low level, patent validity challenges may necessarlly
become the order of the day.

V. INADEQUAGIES or tHE CoUunr’s. DEOISION :

- 'While it is clear that the Court did not wish to recog—
nize an unlimited anthority in. the Government to chal-
lenge the validity of patents ® or to invest the Attorney
(General with a ‘‘roving commission’’ to attack the va-
lidity of patents associated in some slight degree with an

62 See the discussion, supre, at pages 485-490.

63 The Court’s refusal to recognize such an unlimited authorlty
probably results from two major factors. First, the Government did
not argue before the Supreme Court that it has such power, as it
so argued in the lower court. Rather, the Government limited its
argument to thé propesition that it has the inherent power to chal-
lenge the validity of patents “involved” in an antitrust action. See
Brief of the United States, pages 21 et seq. Second, the Court un-
doubtedly subconsciously reealled that Congress had on several oc-
casions considered to some extent such a power but had never es-
tablished such. See footnote 28, supra, and the accompanying text.



August, 1973, Vol. 55, No.8 ., . .. 497

antitrust case, it is likewise clear that the Government
has been endowed with a greater ability to challenge
patents than ever before. The Court’s failure to pro-
vide definitive and stringent guidelines for fature exer-
cise of thig greater ability is probably the greatest, but
not the only, shortecoming in the opinion.

Mo begin with, the Court made a: glaring error in 1ts
conclusion that t_he_ lower . court had. found the sale re-
strictions to be in per se violation of the.Sherman Act.
Ag noted previously,* this error probably had no influ-
ence. in the outcome of the decision, but it is most un-
fortunate that the reasoning behind the decision of such
an important case be tainted. It .is also unfortunate
that the Court even intimated that such practices are
.antitrust violations without having thoroughly reviewed
the issue.’. Undoubtedly, some future litigant will point
a finger to the Court’s rather loose language in this
matter, with the forum possibly bemg influenced thereby
in its ‘‘pristine’’-analysis of the issue. .

A not-go apparent shortcoming in the oplmon is s its fall-
ure to distinguish between the particular types of patent
challenges which may be asserted by the Government,
This failure to do so, set against the background of the
particular- facts, therefore means. that the Justice De-
partment is able to assert any type of patent challenge,
even if it is a patent poliey consideration which has been
decided by the administrative expert in the field, the
Patent Office. To be more precise, in the lower court
the Government challenged the patents specifically at
issue not on the grounds that they were invalid for being
anticipated % by or obvious * over prior art of which
the Patent Office was nnaware, or that fraud had heen
committed on the Patent Ofﬁee, but on grounds which
were purely poliey considerations. To be even more

precise, the Government challenged the Glaxo ‘‘micro--

gize’’ patent and the eomp0s1t10n-0f-matte1 cla.mls in the

64 See the discussion in footnote 6, supra.
65 See 35 U.S.C. gec. 102 (1968). -
66 See 35 10.8.C. gec.-103 (1958).°
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ICT patent © on the ground that such claims were drawn
to a composition of matter previously known in the art
and therefore invalid as ‘being anticipated under 35
U.8.C. sec. 102. Furthermore, the Government asserted
that when a new use for an old compound is discovered,
such an invention must be ¢laimed as & process under
35 U.8.0. sec. 100(b) rather than as a product in the
manner accomplished by Glaxo and ICI, ie. claiming
griseofulvin in combination with a filler in a particular
dosage form. Iu faet, at one point in its Brief before
the Supreme Court the Government wag even so bold as
to categorically state that there ‘‘is mo question that
the -appellees’ patents eould be 1nval1dated in prwate
litigation.’’¢8

On the other side of the picture is the posmon taken
by the Patent Office' in this matter. By allowing the
claims in the Glaxo and ICI patents, the Patent Office
wag inherently taking the position that these particu-
lar types of claims are patentable if they meet the stat-
utory requirements;, primarily 35 U.S.C. sections 102,
103 and 112. Furthermore, by allowing the product-type
claims, the Patent Office took the position that such
claims are to be judged by 35 U.S.C. sec. 103, rather than
‘sections 102 or 100(h) as suggested by the Justice De-
partment. - Such a position seems wholly appropriate,
since that statutory section deals with claims involving
differences betweén the prior art and the invention
songht to be patented. That is exactly the situation of
the product-type claims in the appellees’ patents. Fven
though griseofulvin was known as an antifungal agent,
the prior art did not disclose combining it with a carrier
and forming it into a tablet dosage form or a microsize
form for internal consumption. In fact, the case law
in thigz area supports the Patent Office position. For
example, In re Pieroh and Werres ® points out that:

87 See footnotes 2 and 3, supra. ’

63 See Brief for the Umted States, page 30. -

60319 F.2d 248, 251, 138 USPQ 238, 241 (CCPA 1963). See also
the same conclusion in In re WIggms, 397 P.2d 356, 158 USPQ 199
{CCPA 1968).
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very slight changes may be responsible for imparting new prop-
erties to the “‘old compound” and. such chancves may create a
patentable new ‘‘composition. of matter.”’ It 1s not sufficient
to support such a rejection to rely upon some ‘‘rule’’ which
‘asserts that a known compound ‘‘cannot be made patentable
merely by adding thereto conventional adjuvants or carriers’
as here urged by the solicitor. Each gituation must be analyzed
in the light of the particular facts disclosed. in the record. .

Therefore, the effect of the two inconsistent positicns
taken by the Patent Office and the Justice Department is
an extension of the eompet1t10n between these two agen-
cies as to who should enjoy the status of “ultlmate
arbiter’’ in patent policy considerationg.. Off hand, one
would think that the agency established by Oongress
to exclusively deal with the topic of ‘patents should
enjoy that status. However, the Court’s failure to
distingnish between the permlsSIble types of patent
challenges which can be asserted by the Justice Depart-
ment lends Suppoit for an argument that Justice enjoys
a position which is at least comparable to that of the
Patefit Office in patent policy matters, The Court’s
statement in the Bell 1II case that the Justice Depart-
ment cannot challenge ‘‘a patent for invention on the
mere ground of error of judgment on the part of the
patent officials’’ is indeed in a state of erosion.

Another inadequacy in the Court’s opinion is its- fail-
ure to explain or justify the permissibility of “attacks
to the particular patents at issue, especially the recently
issned © Glaxo microsize patent. Under the first justi-
fication for patent challenges, i.e. that the strong publie
policy favoring invalidation of speciots patents enabled
the Government to atfack the patents in ‘‘this’’ suit,
the Court impliedly seems to-be taking the position’ that
any patent which becomes subject to the conditions of an
anticompetitive licensing agreement is open to challenge
the Government, regardless of the length of time it has
been subject thereto. Taking this situation to its farthest
eztreme a patent Whlch 1ssues on a partmular day is

70 Thls patent Was-: 1ssued July 11 196‘7, only elght months before
thIs sult was 1n1t1ated - o -
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on that day- Sub;ject to attack by the (tovernment if it
‘becomes subject to a licensing agreement which contains
an anticompetitive feature. Sueh a result seems some-
what inequitable simply because that patent, at that time,
could not possibly have contributed to the illegal aspects
of the licensing—or put another way, the illegal licensing
aspects could not possibly have permeated the patent
to. give it an illicit character.

- The Court, likewise, fails to offer cruldehnes as to What
patents may be attacked under its seeond justification,

, that a court hearing an antitrust case may enter-
_taln a. questmn of patent validity if the Government
presents “‘gubstantial’’ case for further relief in the
form of limiting the future enforceability of the patents
at issue. Aside from the Court’s failure to adequately
define what constitutes a ‘‘substantial’’ case, the Court
further failed to specify which patents at issue could
be attacked by the Government under this authority.
Again, the recently issued ‘‘microsize’’ patent could not
have contributed to the overall illegal scheme as sug-
gested by the Court, simply because during the short
duratlon of its ex1stence it could not feasibly have (1)
provided the economic leverage to enforce the eight-year
old resale scheme nor (2) contmbuted to the monopo-
listic-like market structure which already ex1sted when
it issued,

The final madequacy of the Oplmon concerns the Ia,k
of any discussion rewardmg the Government’s’ ability
to challenge the validity of a patent when the antitrust
count forming the basis of the suit fails. TUnder the
discussion. .of the first justification the Court simply
states that the licensing agreements constituting the re-
straints of trade were set forth in the complaint and
then found by the lower court to be in. per se violation
of the Act. Thus, the Court is not faced with the issune
of the - antitrust eount failing, and, apparently, never
considers the. problem. .

It would seem somewhat 1nequ1tab1e to permit the Gov-
ernment to simply allege, without proving, an antitrust
violation in order to challenge the validity of a patent
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included within the particular licensing agreement under
attack. Such a result would appear to give thé Govern-
ment an unlimited authority to.challenge the validity of
patents, something which the Court says it is unwilling
to grant. On the other hand, when an antitrust defen-
dant asserts his patent as a shield for allegedly anti-
competitive covenants, the Government meed not. first
prove the antitrust violation: before it can attack the
validity of the patent. However, this situation is clearly
distinguishable from the type of pafent challenge now
authorized under Glaxo, since in that former situation
the invalidity of the patent must first be demonstrated
in order to take the covenants under challenge—swhich
are probably clearly anticompetitive, or else the defen-
dant would have never asserted the patent shield—out
from under the protective realm of a patent grant. This
point will undoubtedly be endlessly speculated upon by
proponents and opponents of this decision until an au-
thoritative word on the subject has been espoused..
Under the discussion of the second justification for
patent challenges, the Court also fails to face the situa-
tion where the Government might initially allege a need
for compulsory. licensing and then fail to present a guf-
ficiently convineing showing that such relief is in order.
As previously discussed, the Government will presum-
ably attempt to prove its ‘‘substantial’’ case at some
point in the early stages of the trial. If the court at
that -point decides to entertain the lchallenge to the
validity of the patents at issue, then declares. one of
thoge patents to be invalid, then decides, after all the
evidence has been addunced, that compulsory licensing
of the other patents under consideration is improper,
it wonld seem somewhat paradoxieal for the court then
to eonclude that it did not have the ability to entertain
the question of patent validity, It would therefore seem
that once the court has made its decigion on the ‘‘sub-
stantial’’ case question, there ig no turning back in terms
of the consideration to the validity of the patent. It
would also seem that once a court has decided fhat a
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‘‘substantial’’ case has been preéented that court would
be unlikely to later place itgelf in' the awkward poqltlon
of concluding that compulsory licensing is lmproper in
that case, even though it might well be cleally improper.
Thus, it is appar ent that a vieious'cycle'is put into: mo-
tion once the validity of a. patent is challenged under
the anthority that compulsory licensing may be in or-
der. Therefore, in order to eliminate these problems it
is compelling for distriet courts to escalate that magieal
“‘substantial’’ case plateaun =o that it very nea,rly ap-
proaches the proof needed to actually justify any addi-
tlonal form of relief tantamount to Gompulsory hcensmg

VL CONCLUSION B

-~ With so many questlons regarding the extent of the
(GHlaxo holding having been unanswered, much litigation
will surely res_ult in the near future b-eca,use of attempts
to nail down definite limits on the Government’s ability
to challenge the validity of patents. But during this
chaotic period in the courts, it should not be forgotten
that Glaxro may have been set out as a stepping stone
for the Court to later conclude, whenever the question
presents- itself, that the Justice Department has unfet-
tered ability to challenge the validity of :any patent for
any reason. Such a later step by the Court would come
as a great-disappointment to those intimately involved
with the patent portion of the patent-antitrust conflict,
‘but would not come as any great surprise to anyone.
For as Justice Rehnguist stated in his dissenting opinion
in Glawo, the Justice Department does indeed enjoy ‘‘an
'mpresswe battmg average in the OOurt as an antltrust
htlgant :
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= ' PATENT LICENSES UNDER
James F. Davis** | GOVERNMENT CONTRACTS: -
o ' | - NEW JUDICIAL SCRUTINY *-

IxrropUCTION

Patent license rights under government confracts are
a matter of concern to anyone who. does business with
the federal government. And today, that includes much
of Amencan industry. As most of you know, govern-
ment patent Jolicy has been, and continues to be,.the
subject of hvely debate. Each administration O'rapples
anew with the problems, and we see issued from time
to time admml_stratwn policy statements, Congressional
pronouncernents and ageney regulations, all demgned' to
reconcile the interests of private business and the gov-
ernment in publicly-financed innovation.

I would like to focus on one aspect of government
patent policy: the changing judicial climate in which
government patent license problems are resolved. The
U. 8. Court of Claims is the federal court most active
in government patent license matters. It is. therefore
a,pproprlate that we look to and analyze that court’s de-
cisions.. T will take an historical approach to the subject
since I think that is the best way to hwhhght the evolu—
tion of the court’s attitudes.

THE-EARLS_Z Law (WorLp War 1 Era)

As our point of departure, we go back to the days of
World War 1. . 1t was during World War I that federal
government contracting and procurement started in a
big “way, particularly contracting which involved re-
search and development. Few, if any, government
contracts in those days contained patent rights clauses.

* Presented before the Fifth Annual Institute on Licensing Law
and Practices, New York, N.Y., May 24, 25, 1973. :
. ¥ Formerly Trial Commlssmner, U.8. Court of Clalms, Memher,
) Howre‘y’, Slmon, Baker & Murchlson, Washmgton, . C
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What usually happened was that any patentable inven-.
tions made during the performance of a government
contraet remained the sole property of the contractor
to exploit as he saw fit. There were seldom any express
or implied understandings about what rights the. gov-
ernment got under patentable inventions,

In 1929, the Court of Claims decided its first gov-
ernment patent license case. The case was Ordinance
Engineering Co. v. United States* In that case
Ordinance Kngineering Co. entered ‘into a contract
with the government to develop and manufacture
artillery shells. The contract was a sort of combined
supply, and research and development, contract. Dur-
ing the course of the contract’s performance, Ordi-
nance FEngineering made several inventions which it
ultimately patented. Later, the government procured
infringing shells from an unhcensed source and Ordi-
nance sued for infringement.
~ The government argued that since it hadprov1ded funds
for research and development leading up to the mak-
ing and patenting of the inventions, it was entitled to
an implied license under the patents. The Court agreed
and in its opinion made the following statement which
ig still eited in cases deahng w1th government contract
. patent licensing:’

Exeept for the development processes carried on at the expens’e
of the government, under its supervision and with its sugges:
tions in collaboration and contractual relatiomship with the
plaintiff, these patents would not have come into existence.” We
need not multiply the ecitation of authorities to sustain the rule
that where one is employed by another for development ‘and
experimental work the result of the relatlonshlp is an implied
license to the employer to use whatever invention develops
from the experimient.

POST-WORLD War I Em

Between World War I and World War II few pr oblems
of government patent licensing reached the courts, no
doubt becanse government procurement, and in particalar

188 Ct. Cl 301 (1929).
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research and. development, was minimal,” However, the
principle set out in the Ordinance Engineering casé
continued and is reflected in the Breese Burner Com-
pany * case, decided by the Court of Claims in-1957. The
Breese. Bumefr case, though decided in 1957, deals w1th
facts going back to the early 1940°s.

In the Breese Burner case, the Army asked the
Breese Burner Company to develop a conversion unit
for.converting wood-burning stoves to-oil-burning stoves.
No formal contraet was entered and the Army provided
no funds for the development, but there was an implied
understanding  that if Breese suncceeded in developing
a conversion unit, the Army would procure them from
Breese. Breese in faet developed a satigfactory unit,
which it patented. Breese then sold many of the umts
to the Army. :

- Later, the Army procured 1nfr1no1no umts from an
unheensed source, and Breese br ought sult in the Court
of Claims. The government argued that it had a ‘‘gen-
eral license’’ under the patent by virtue of its earlier
procurement from Breese. The Court held however, that
the government had no ‘‘general license.”” . The Court
followed the rationale of the Ordinance Engineering .
‘case, l.e., since the government contributed no funds to
the development of the invention. it got no rights under
the patent. There seems litfle doubt that if the Army
had contributed funds, or significant manpower or ma-
terial, to:-the development work, it would have gotten
an 1mp11ed license consistent with the prmclples of
Ordinance Engineering.

In short, then, the Ordinance E%gmeem@g and Breese
Burner cases represent the court’s early approach to
government patent license problems, an approach which
wag equitable in nature and did net turn on speclﬁe con-
traetural obhgatlon% : :

WORLD WAR 1T Era

We now come in our historical development to World
War II. World War 1T mgnalled the begmmng of the

2140 Ct. CL 9, 115 USPQ 179 (1957).
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government’s heavy involvement in research and devel-
opment, as well as procurement.. And with that involve-
ment came a.new and sophisticated approach to- govern-
ment contracting. No longer were patent rlghts left
unmentioned in government contracts. *Patent rights
clauses began to appear in both supply contracts and
research and development contracts.

Though the clauses varied in detail from contract to
contract and among different contracting agencies, pat-
ent rlg‘hts clauses typieally provided that the government
~got a royalty-free license to practice what were called
“.Su-b-je-ct Inventions.”’ Generally, ‘“Subject Inventions”’
were defined as any inventions ‘‘eonceived or first actu-
ally reduced to practice during the performance of the
contract.’”” Thus, from the beginning patent rights
clauses have been couched in the language of the pai-
ent law. ‘“Conceived”’ and ‘‘actually reduced to praec-
tice’” are terms of art, and the legislative history of
patent rights clauses. shows that it svas: intended that
patent la,W principles be ‘used in cons’crulng and apply-
mg the clauses, -

In the aftermath of “World War 1T and the Korean
War, a host of patent license cases came to the Court of
Claims. The cases usually required -interpretation of
patent license clauses. For the most part, the court
resolved the Isstes on-the basis of well-established. prin-
ciples of patent and contract law. Illustrative cases .aré
Erie Resistor Co..2 Tripp,t and. Eastern Rotorcraft’ -
T will discuss those cases briefly since they illustrate
the court’s approach to the problems and set the stage
for some dramatic later developments.

- In the Erie Resistor case, the government entered a
supply contract with FErie Resistor Company durmg
World War II to make capacitors in accordance with a
government specification. The government furnished
funds to Erie Resistor to expand 1ts plant facilities and
to do test work in furtherance of per formmg the con‘rract

3150 Ct. ClL 490, 279 F.2d 231, 125 USPQ 658 (1960)
4186 Ct. Cl. 872, 406 F.2d 1066 161 USPQ 115 (1968).
5181 Ct. Cl 299 384, F.2d 429 155, USPQ 729 (1967).
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The capacitors. were constructed using a chemical com-
pound called barium titanate as msulatmg material.
Barium titanate was well- known in. the art as an insulat-
ing material. :

During the time: the supply contraet was bemg per—
formed, a Mr. Gray at Erie was doing research and de-
velopment  work on the physical pr_Operties of barium
titanate. . He found that it had piezoelectric properties
and could be used to make transducers.. Gray got a pat-
ent on transducers ha,vmfr barium titanate as.an essentlal
component. -~ . -

- Later, the government procured transducers contain-
mg barium titanate from a source not licensed under
the Gray patent and Erie brought suit.

. The government argued that it was hcensed under
the Gray paternt beeause the R & D work done by Gray
wag performed contemporaneously with the supply con-
tract and was within the scope of test work performed
under the supply contract. . The Court, however, held
that the government got no license. The Court said
that the funds supphed to Erie for plant expansion and
test work under the supply contract did noet embrace
research and development on the physical properties of
the barium titanate. Gray’s findings.and his invention
of the barium titanate-containing transducer were not
related to performance of the supply contract. There-
fore, there was found to be no logical or rational connec-
tion between government funds and the development of
Gray’s invention.

"~ In the Tripp case, Tripp invented an impr oved air-
plane hangar and got a patent onit. At the time he made
the invention, Tripp was employed by Turia Engineer-
ing Company Tripp was a management employee of
Luria, rather than an engineer working on research and
development and Tripp was not required by Luria to
assign the patent to Luria.

- At the time Tripp made the mventlon Luria had two
contracts with the government relating to the building
of aircraft hangars and maintenance factlities. One of
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the contracts- had a typical patent rights clause which,
among other things, required the licensing to the govern:
ment of inventions made by ‘‘technical personnel’” of
Luoria. The other confract had no express patent rights
clanse - but required that the government  have -access
to, and royalty-free use of, any ‘“‘technical data® de-
veloped during the performance of the contfract. -

Tripp sued the government in the: Court of Claims
when the government procured infringing airplane
hangars. In the Court of Claims, the government con-
tended that it had an implied license under the Tripp
patent by VII’tlIe of one. or both' of 1ts contracts w1th
‘Luria.

The Court did not aglee It held that the- gover:n:
ment was licensed under neither - contract. With re-
spect to the first contract, Tripp was held not to beé
“‘technical personnel’’ within the meaning of the con-
tract. - The Court held that Tripp was not an engineer
doing development work; that he had not heen hired
to make inventions; and that he had in fact made the
invention on his own. - Luria got at most a shop right
under the patent, but it had no obhcratmn to gl ant fmther
licenses. . : -

With respect to the second contract the Coult held
that it called only for granting to the government of the
right to use ‘‘technical data’’ and did not expressly in-
clude rights under patents. :Tripp’s invention was held
not to be embraced by the term ‘‘technical data.”” . -

The T'ripp case therefore represents the Court’s ap-
proach of looking closely at contraect: languawe to detel-
mine the rights of the parties. - :

" In the Eastern Rotorcraft case, the oovernment was
interested in procuring cargo nets W]llch Eastern Rotor-
craft was developing and on which - Easgtern Rotorcraft
later got a dominant patent. Hastern Rotorcraft dem-
ongtrated the nets to the Air Force. : The Air Forece liked
what it saw and entered into a contract for procurement.
The contract contained typical patent license langunage
and said that the government was entitled to rights under
any invention ‘‘conceived or first actually reduced to
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practice in'the performance of the contract.”” The con-
tract also said that the government was not entitled ‘‘by
implication or otherwise’’ to mventlons other than those
made under the contract.

 During performance of the contract Eastern Rotorw
craft made an improvement invention' on the cargo net
which earlier had been demonstrated to the government,
and Bastern Rotorcraft got a patent on the improvement.
The improvement patent was licensed to the government
pursuant to the contract requirement. However, Hast-
érn Rotoreraft never hoensed the dommant patent to
_the government. - &

In a suit in the Court of Glmms on the dominant pat—
ent the government contended tha.t it got an implied
hcense under the dominant patent since its license under
the improvement patent was useless without a license
under the dominant patent. The Court, however, held
otherw1se stating that the contract expressly provided
that there were to be no implied licenses under other
inventions, and that “other 1nvent1ons” mcluded the
dommant patent. '

 In sum, the Erie Resistor case, the Tmpps case and
the Ea,stem Rotorcraft -case all ‘represent situations
where the court looked closely at the contract language
and stuck elosely to a hteral 1nterpretat1on of the lan—
tmage ‘

THL 1960’s AND THE MINE SAFETY OASE R

Up to the mid-1960s, the law was developing so as to
make reasonably predletable the mterpretatlon of patent
rights clanses.  Then, in 1966 there came a thunderbolt
known as the Mine Safety © case. Mine Safety represents
what many view to be the dawn of a new era of mterpret-
ing government patent license clauses. And cases sinee
Mme Safety appear to support that’ view: - .

" The facts in Mine Safety briefly were as follows The
Unwer51ty of Southern California and the Navy entéred
mto a research contract in 1946 under Whleh the Umver-

6176 Ct. CL. 777, 364 F 2d 385 150 USPQ 453 (1966)
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sity was to-do studies on the physiological, biochemical
and anatomical effects of acceleration on the human body.
The University was to use a ‘“human centrifuge’’ to do
the study. - The Navy provided funds for.a building and
for equipment to do the research. The contract was
worked on by two engineers, Lombard and Roth. . :

‘At about the same time in 1946, the University started
work on a crash helmet project. 'W].’llch was supported by
private funds from the Aireraft Industries Association.
Lombard and Roth each worked on both the Navy.con-
tract and the crash helmet project. The crash helmet
project was done in a separate building and with equip-
‘ment separate from the Navy work, and the University
maintained separate accounts and 1ecords g0 as to keep
‘the projects independent of one another, | ‘

-The erash helmet project resulted in a patent on whmh
: the government wag later sued. -

. In .the Court of Claims, the vovernment contended

;‘.that_ it had a license under the- patent becanse the crash

helmet project was embraced within the scope .of re-
search work under the Navy contract. There was no
question but that the Navy contract did not expressly
call for development of crash helmets or any other hard-
.ware, and in fact the Navy had refused requests by the
University to help fund the crash helmet project.

The trial Commissioner of the Court of Claims held
_'that the government was not licensed, but that the pat-
ent was, in any event, invalid. On appeal, the full Court

-of Claims held that the government was licensed and the
. court did not reach the question of patent validity. 'One
~judge concurred in the result, but rejected the govern-
ment’s license argument saying that 11: was “dlfﬁcult
to resolve in favor of the government.’’ .
- . The remarkable thing about the Mme Safety case is
tha,t a maJomty of the court went out of its way to develop
‘the license issue when it could have disposed of the case
simply on the basis. of patent invalidity.. This has led
some to believe that the case signalled a new approach
to government patent llcense questmns
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What the court did in: Mme Safety was essentlally
two things :

© (a) First, it br oadened the def‘nntmn of “Sub;}ect In—
vention’’ by holding that an invention which is ¢‘umbili-
cally connected”’ to government-funded research is a
““Subject Invention’’ and must be licensed to the gov-
ernment. The Court did so on the basis of what it called
a ‘‘liberal’’ reading. of the patent license clause. The
Court pointed to the old Ordinance Engincering case as
support for what it considered to be an’ equlta,ble ap—
‘proach to the problem; and

(b) Second, the Court broadened the concept of i
the performance of the contract’”’ to mean that if an
"‘1mportant factor in the invention’ flowed from work
done in ‘“‘performance of the contract’’, then a hcense
‘was appropriate. The Court relied heawly upon the
circumstances that the ecrash helmet was developed
through what the Court felt was knowledge and experi-
‘ence gained under the Navy contract. And the Court
also rehed upon the fact that one of the engineers (Lom-
bard) was paid from Navy funds whlle he Worked on
‘both projects.

Some believed that the Mine Safety case did not rep-
resent a fundamental change in the court’s dealing with
government patent’ heense problems However, subse-
‘quent events showed. otherwise. The AMP7 case, de-
cided two years later, was dramatic proof that, 1ndeed
the Court was changing its approach.

In the AMP case, AMP entered into a research and
'development ontrac-,t with the government to develop
a wire splicing tool.” The eontraet provided the msual
‘patent rights clause and also said that the governmient
got a lleense under background patents either owned by
"AMP at the time the eontraet was entered or acquired
by AMP before the contract was completed. However,
the government got no license under background patents
:aequlred after the eomp]etlon of the contraet

7182 Ct, CL 86;:389 F.2d 448, 156 USPQ 847 cert.. denwd, 391 U s
964 (1968). . . o
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- AMP made and patented an invention (a wire splicing
tool) during performance of the contract and granted a
license to the government. After the contract was com-
pleted, AMP found out about a dominant background
patent which would have precluded comme:relal (i.e., non-
government) exploitation of the new wire splicing tool.
AMP therefore purchased the dominant patent. Later,
AMP sued the government on the dominant patent when
the government procured the AMP spllGlIlO“ tool from
an unlicensed sonrce.

- The trial commissioner held that the contract expressly
excluded a license under the after- acquued dominant
patent, and that in making its bargain with the govern-
ment, AMP reserved whatever rights it mlght later ac-
quire in dominant patents. On appeal the full court felt
otherwise. It held that the government got a license by
1mphcat10n under the after-acquired dominant patent
The Court said that ‘‘Subject Invention’’ in the con-
tract’s patent License clause embraeced the specifié sphc-
ing tool developed by AMP whether or not patented and
irrespective of the number of pateénts which might cover
it and 1rrespect1ve of when those patents were acquired.
In the Court’s view, once the government was granted a
license to make a speclﬁc device or use a specific ‘‘idea’’,
it could continue to make that device or use that “‘idea’’
even though the patentee later acquired another patent
which dommated the device or ‘‘idea.’’

" The AMP case caused a furor in the patent bar since
it appeared to ignore the terms of the contract as well
as traditional patent law concepts. A writ of certloran
was sought but was denied. Since the reasoning in the
AMP case cannot be squared with earlier cases, particn-
larly the Eastern Rolorcraft case, one can only conelude
that the Court has done an a,bout face on questlons of
implied hcenses under background patents. What the
AMP case means as a practical matter is that if con-
tractors want to protect their rights under background
patents, they must do so by language which expressly
identifies the-background patents and excludes them ' from
the license grant, or at least the contract must’ melude
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express language which says that nio rights are granted
under - after-acquired background patents .irrespective
of any ‘rights granted under °‘‘Subject Inventions.’”
‘Whether: . the government would accept. such contract
1a,nguage i8, in the final ana,lysm a matter of neootlatlon

Poscn-MmE SAFETY OASI}S

_In the wake of the Mine Safety and AMP cases, the
result in the Technitrol® case should not have been too
- surprising. Technitrolinvolved a complicated fact situa-
tion:in the computer art, and T will not try to develop it
in: great detail. In essence, the situation was much like
Mine Safety. . The Univer_si_ty- of  Pennsylvania -had
simultaneous contracts with the government and with the
Technitrol  Company to develop computer:: hardware.
Out: of the development work for the government came
several patents, one of which was the now famous ENTAC
patent (recently held invalid by thé Minnesota Distriet
Court) and another of which was the EDVAC. patent.
The: KDVAIC. was a second-generation computer to.the
ENIAC. Out of the work under Technitrol funds.came
a patent on the first compute’-rized airline reservation
system, which: broadly speakmg, is an: mventor} control
system. . ©~ .. -

The two lines of development W01k (1 €:, 0N the goverm '
ment computers and on the. Techmtrol computer) in-
volved some common problems, and there is no doubt that
work on the two projeects. cross- fertilized one. another,
The patent claims to the Technitrol system recited some
elements which the court felt were developed: under the
government contract. Accordingly, the Court held that
the government was licensed to use the Technitrol system
ingofar as its elements were common to the developments
under the government  contract. . Therefore, the court
held that any compensation paid under the Technitrol
system patent must be tied specifically to :elements
developed solely under the Technitrol-funded work., TIf
it were no’c possﬂale as.a practma.l matter to sepalate

' 8194 it Cl 596 440 ¥.3d 1362, 169 USPQ 782, (1971)
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out those elements for :determining a reasonable:basis
for compensation, then no compensation should be paid.
- The Technitrol case was later settled, so we will never
know just how the court would have gone about determm{
irg the compensation question. : ,
Finally, T will mention the Techmcasl Development ki
case which is a Court of Claims Commissioner’s decision
iow up-on appeal to the full court.® The Téchuical
Development case adds a new wrinkle to the evertbroad-
ening liberality with which govérnment contraet patent
matters are being resolved. Technical Development held
that an independent inventor and -the corporation he
owns were hound by the patent rights clause of a gov-
ernment R & D contract with a third party even though
the inventor and the corporation were not express par-
ties -to the contract. The case turned- on''the fact that
the inventor and his corporation received funds under
the contract through the third party and these funds
were used in making the invention. Under the circum-
stances, inventor and the third-party -contractor were
held to be ““joint venturers’’ and thus both were bound by
the contract’s patent rights clause. The case harkens
back to the principle of the Ordinance Engincering case
© that if government funds are used to make an invention,
then the government gets at least a royalty-free license.
Thus, with the Mine Safety, Technitrol and Technical
Development cases, we have come nearly full cirele back
to Ordinance Engmeemng, and as the French say ‘‘the
more things change, the more they stay the same.’’
- That concludes my remarks except to note a statement
in a recent decision of -the Armed Services Board of
Contract Appeals (Admerican Nucleonics Corporation
ASBCA No. 15370, decided April 17, 1973). 1In discuss-
ing the judicial interpretation of patent rights clauses,
the Board notes the Mine Sa,fety and Technitrol cases
and says:

9171 USPQ 353 (Gt Cl. Commr 1971).
10 On June 20, 1973, the full court affirmed pe’r curiam the Tr1a1
Commissioner’s declsmn ........ Ct. Cl

USPQ ... (1978), i

. e A F2d -
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The, cited Court of Claims cases show that the government’s
entitlement to a royalty-free license is not dependent on the
invention having been conceived or finally rediced to practice
in the. course of performance of the ‘government contract con-
taining the patent rights clause, if there was a ‘close and um-
bilical conneetion’ between the 1nvent10n and the government-
ﬁnaneed research work. : ~

Tha,t I submit, is the ﬁnal act of closing the cirele.
The Board simply. strikes the patent rights cla.use out of
the contract _and_:goes_‘back to Ordinance E’ugmeemng.

‘ b {y ‘
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R | “OBVIOUS” DIFFERENCES -
' Harold S. Meyer® | WHAT SHOULD THE! POINTS:

The sharply divided recent opinion of the Judges. of
the Court of Customs and Patent Appeals in In re
Hellsund 177 USPQ 170 and in In re Bass, Jenkins, and
Horvat 177 USPQ 178, both decided March 15, 1973
bring up again the controversy as to the meaning of 35
‘USC 103 and its relation to 35 USC 102—that is, the
question of the exact meaning of ‘‘prior art’” in § 1(}3.

The opinions in both cases are by the same four judges
of the Court, joined in one case (Hellsund) by Judge Rao
of the Customs Court and in the other case (Bass et al.)
by Judge Rosenstein of the Customs Court, both sitting
by des10'nat1on

The declsmns in both cases are unanimous. In Hell-
sund the Court unanimously affirmed the decision of the
Board of Appeals rejecting the claims. In Bass ef al.
the Court unanimously eaffirmed the decision of the
Board rejecting claims 2 to 5 and wnanimously reversed
- the rejection of claims 1 and 6 to 9.

The four judges of the Court of Customs and Patent
Appeals split evenly as to the reasons for the decisions,
neither pair being willing to accept the reasoning of the
other. Accordingly, the temporarily assigned jndges
‘cast the deciding vote in each imstance, Judge Rao in
Hellsund voting with Judges Almond and Baldwin, and
Judge Rosenstein in Bass ef al. voting with Judges Rich
and ELane.

The issues in each case included the extent to which
““prior invention’’ by another could be used as a point of
‘reference from which obviousness conld be found present
or absent under § 103. In other words, is it proper in
determining whether a claimed invention would have
been ‘“obvions’’ under § 103 to measure the differences

* Akron, Ohio. Member of the bar of Ohijo.
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from an earlier “‘invention made in this country by an-
other who had not abandoned, suppr essed or concealed
it’’ ag recited in §102(g)?

One protagonist, Judge Rich, asserts tha,t a statuto:ty
basis must be found and that it is ¢ 102(g), which makes
all prior inventions ‘“prior art’’ for the purposes of § 103
if ‘they meet the requirement that they had not heen
abandoned, suppressed, or ¢oncealed. The other protag-
onist, Judge Baldwin, insists that § 102(g} cannot be the
statutory basis for- dete1m1n1ng obviousness unless there
has'been a decision in an “‘interference’’ proceeding and
in the absence of a decision in such a pr eeeedmw it i
simply not relevant, the true: basis for the dec1smn of
obviousness being that the prior invention is'a kind of
“prior art’’ known to pI‘&ththIleI'S without actual defi-
nition in -the statute. The views expressed by Judge
Baldwin would seem to open the way for judicial rehanee
~ on - other undefined ““prior art’’ to defeat patents.

Interestingly, in each case the prior invention and ‘the
invention defined in ‘the appealed claims were made by
co-workers, so--that all inventions' in-each case were
owned by the inventors’ employer.. The prior inventions
of the co-workers became known to thé HExaminer be-
cause of eross-references such as are specified in Patent
Rule: 77(¢). - These were treated as'binding admissions,
particularly in view of addltlonal admlssmns in afﬁdav1ts_
a,nd appeal briefs. - % :

This controversy ‘would not have arisen if’ the sevelal
inventions in each case had been made by a single em-
ployee of the employer-owner. ' In such a case, the Patent
Office would have followed the principle that an inven-
tor’s ovwn p_uor patent cannot ‘be used ‘to’ establish that
‘“another’’ is the first inventor, but can' be used only to
establish a statutory bar .of “patented * % more than
ong year: before the appheatlon” or to establlsh double
pa.tentmg -

-This cont1 oversy Would also not have arisen 1f the sev-
‘eral inventions had been made by completely 1ndependent
‘inventors: . In such a case the earliest: date which the
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Patent Office: could ordinarily use is the filing date of
the  application for the other patent, under. §102(e)
which -codifies the Supreme Court decision in Adlexander
Milburn Co. v. Davis-Bournonville Co. 270 'US 390 (1926).

- However, it would be a mistake to assume that these
two’ demsmns involve special situations of limited im-
portance. .In infringement suits prior invention under
$102(g) is comm‘only, pleaded and is frequently the sub-
ject of intensive discovery, and becomes an important
issue fairly often. It is important to know how it should
be dealt with. in determining whether a claimed inven-
tion **would have been obvious?. That is, must an ‘‘in-
vention made in this country by another’’ under § 102(g)
be used all by itself as.a ground of invalidity—to estab-
lish only lack of novelty? Or can it be used also as-a
basis for establishing that -the claimed invention would
-have been obvious? If so, can it be combined with other

“‘prior art?’ to estabhsh that an 1nvent10n would have
been obvious?

-Bimilar questions arise as-t0 § 102(f Whmh deals Wlth
sub;]ect matter in a claim which the applicant “‘did not
himself invent’. This phrase obviously means that the
applicant acquired or derived knowledge from someone
else, or at least from some other source. Outright theft
of an entire invention comes under this. subsection but
18 actually rather uncommon. ..A more frequent situation
is the one in which an applicant learns something from a

" co-worker, or from a supplier, or from a customer, or
from a pubhcatmn and then makes a change, or an ad-
dition, and clalms only- the changed or amphﬁed inven-

' tion.

The drafters of our present Patent Act of July 19,
1952 (Title 35 of the United States Code; Public Law
593, 82nd Congress) had an opportunity to define ‘“prior,
art” so that the meaning of § 103 would be clear. . The
opportunity was passed up. Apparently this was be-
cauge some of the drafters thonght everyone wounld know
what-““prior art’’ means—Ilike Judges Almond and Bald-.
win—which means that nobody knows for sure what it-
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means. Others thought such a definition to be unneces-
sary because they considered that ““prior art’’ could only
mean one of the things specified in the eross-referénced
section 102—like Judges Rich and Lane--which still
means that nobody knows for sure which ones of the
enunmerated things in § 102 are ‘‘prior art”’, and which
ones: state a loss of right rather than bemg a specles of
pI‘lOI‘ art’’.

“There is an opportunity now to end the confusion once
and for all. ~ After several years of struggle with various
bills to amend the patent statute, the American Patent
Law Association and the Section of Patent, Trademark
and Copyright Law of the American Bar Association
have reached a general agreement on a Patent Law Mod-
ermzatmn Bill. 1nclud1ng several new features partm-
ularly: - ' :

___,Patent apphcatmns could be ﬁled dlrectly by owrers
of inventions, as in most other countries.

‘Priority contests (interferences) would still oceur, but _
 ‘only after issnance of a patent on the earlier appl_zcaf
tmn and only on request of the later applmant

. “Prlor art? is spemﬁcally defined to 1nclude

(1) Patents and publications before the cla.lmed in-
vention was made or_one year before 1ts ﬁhng
date”

'(2) A pubhshed U. 8. patent W1th an ea,rller ﬁhng
date -

(3) Subject matter made known, pubhcly or in pub- '
lic use by another in this country
- (4) Subject matter on sale or in public use in thls ‘
country more than one yeare. before the ﬁhng
- .- date

(5 ) Subject matter 1ost to another ina prlorlty con-

- test ‘

 (6) ‘Subject matter not 1nvented by the 1nventor hn:n-
self but derived: from another. :
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Obkusness is to be deternmined with' reference to the
, six categorles ‘of deﬁned pI‘lOI‘ art. :

If enaeted these prowsmns Would dlspose of the dls—
pute between the factions in the Court of Customs and
Patent Appeals discussed above. .

These provisions. will not answer all the questmns
Wh1eh can be raised.

. One matter of great importance is the proper relatlon
between or a,mong the members of an employed research
“team. .

LA llttle etep has been taken in the dlrectlon of reeog—
nizing that some inventions are basically ‘‘house inven-
t1ons” n which:: several or many individuals have con-
tributed to..a major industrial development worthy of
patent protection. This is in permitting owners. of i in;
ventlons to apply for patents, with some limitations.

“Onir law has previously been based on the concept of
individual inventorship.  Consequently the law at present
recognizes ownership by an employer only after identi-
fication of a. partwular inventor or group of inventors.
In the ease of major . research programs requiring team
effort of a number of people this means that the total
accomplishment generally hags tobe divided up into parts
each associated with a specified inventor or group of in-
ventors.. Patentablhty of the ultimate aeh1evement of
the team is then not based on its 1mp0rtanee and unob-
viousness, but on a decision as to whether any particu-
lar part of it Was obvious from the last preceding step
. made by a different individual member of the ‘team.

“To be sure, the'decisions of priority and patentability
of the parts of a research -or development activity are
not'reached in a-completely.adversary manner.  Instead,
as pointed out in the decisions in Hellsund and in Bass
et al., questions of priority of one part with respect to
another are generally determined from declaratlone, ad-
mlssmns, and elections by the owner.

. What is the proper philosophy. of the law in -such a
eltnatlon? On the .one. hand the. employer owner can
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justifiably assert that if his team starts at a certain state
of knowledge and arrives at an unforeseeable stage of
improvement, in reliance on the patent incentive for pro-
motion of progress, it is of no conceérn to the public
whether the ideas all or1g'1nated with one member of the
team or with several or many. The co- Workers should.
not be pitted against one another.

On the other hand, less well financed outsuiers could
contend that they should have an equal opportunity to
participate in new fields of research and development,
and should not have to establish a higher level of ad-
vance for the efforts they can afford to make than their
better financed competitors. Accordingly, if they cam
afford to work on only one facet of an industrial com-
plex, it might be unfair to them to permit results of a
team eﬁort to be evaluated ‘as -a whole rather than as a
succession of separate steps B :

This bit of philosophy is based on the rather common
view that § 102 will 'defeat ‘a patent if a single bit of
“‘prior art’’ such ag a singlé patent or pubheatlon or a
single public use meets all the requirements of a partic- .
ular claim, and that if there are clear differerces the
provisions of §103 _must govern with the teést being
Whether the claimed invention would have been obvious.

-Such a snnple pure distinetion is difficult or impossi-
ble to maintain in practice since some tribunals consider
that equivalents can be considered to be embraced in
§ 102, and others prefer not to do so. . :

Perhaps the matter can be put in better per spectwe by'
considering that the essential condition for patentablhty'
under our constitutional patent system hag been the same
ever since the first patent statute in 1790—that the m{
vention be “‘not before known or used’”.” "

This condition has been embroidered by vanous em—
bellishments of language making it clear that certam cir-
cumgstances are to ,qua,hfy as particular kinds of prior
knowledge or use. Thus when confronted with the situa-
tion of a patent having been granted on something clear-
ly described in an earlier filed application for patent, the -
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Supreme Court declared. in dlexzander Milburn Co. wv.
Dawvis-Bournonville Co., supre that the statute of 1874
amended 1897 (R.S. 4886) required the invention to be
““not-known or used by others in this country, before his
invention’’; and .that the prior deseription, in a patent
apphcatlon of -another which was ultimately published
as a patent, proved that the later patentee was not the
first inventor, and that, in the words of Justice Holmeq

one really must be the first 1nventor in order to be entlt]ed
to a patent. " :

This decision. was soon codified and is now §102(e)
However neither the decision nor its codification estab-
lished any new principle of law, ag is suggested in the
opinion of Judge Baldwin and his comparison of the Mil-
burn case with the much earlier Supreme Court decision
- in Pennock v. Dialogue 27 US 1 (1829).

In the Pennock case evidence was presented to show
publlc use of the invention with permission of the inven-
tor for several years before he applied for his patent,
and the jury was charged that if they found the evidence
to: establish such public use before the application they
should give a verdict agamst the plaintiff. The Supreme
Court did not review the evidence, but decided only that
the charge was correct under the statute of 1793, which
made 1t a condition for patenting an invention, that it be:

.not known or used before the application

The charge to the jury was approved, with a discussion
of -the meaning of the foregoing phrase, based on com-
parison with its antecedents including the British statute
of monopolies, and the first U. S. pa.tent statute of 1790,
as well as common sense prineiples of construetion.
Justice Story in his op1n10n in Pennock correctly
pointed ount that the condition in the 1793 statute could
not mean that the inventor’s private knowledge of his
own invention and private use of his invention ‘‘to en-
able him to ascertain its competency to the end proposed’’
would deprive him of the right to a patent He then said:
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We thmk then, the trie meaning must be fot known or used
by the pubhc, before the apphcatmn : D :

‘Thisis a proper statement when applied to the issue of
loss of right by the inventor’s own public useé or by oth-
ers with hig permlssmn before his application, which was
the only issue considered by the Court. The quite dif-
ferent issue of priority of invention was discussed w1th
the comment that the 1793 statute as a whole:

glves the right to the first and tlue inventor and to hnn only,
i known or used before his supposed discovery he is ‘not the
ﬁrst although he may be a true 1nve11t0r (emphams in orlo-mal)

but that the first inventor under that statute would lose
hig rights unless he applies for a patent before ‘‘he suf-
fers the thing invented to go into public use’’.

Evidently, the law has always authorized grant of pat-
ents only to the first inventor. Both Justlce Story, a
century and a half ago, and Justice Holmes, nearly a cen-
tury later, agree that the statutes they were construing
80 requlred In neither case were there co-workers who
partmlpated in research and development of an employer
who was the true owner of all their a,ccomphshments
and results.

HOW about the inventor who is really the first to con-
ceive the thing claimed, only to {ind that bits of the thing
are treated as prior art because they came up in discus-
sions with co-workers? Such bits of information might
be sald to be

not invented by the inventor hlmself but derived from another

so that he must establish unobviousness over something
which is neither publie nor in the possession of someone
having an actnal or possible adverse interest.

Strikingly, the current draft of the Patent Law Mod-
ernization Bill goes in two different directions in dealing -
with closely analogous situations.

The fifth category of prior art in thig draft ma,kes a
prior invention by another “‘prior art” for the purpose
of §103 only if there has been an award in a priority
contest, which generally oceurs only if there is adverse
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ownership.  This would codlfy the long standmg Patent
Office practice.

.The sixth category of prior art in this draft makes all
matter derived from another ‘‘prior art’’ regardless of
whether there is adverse or common ownership. Should
this not sunﬂarly he hmlted fo adverse ownership situa-
tions?
~ Careful thought should be glven by as many people ag
possible to all the implications of the proposed changes
in the patent—defeating conditions of the statute before
it goes much further along the legislative path so that
we will not be sur priged a few years from now by an in-
terpretation which is at variance w1th our views as to
what the law should be ' : :
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MEASUREMENT OF THE *-
- CUMULATIVE EFFECTS OF .
- TECHNOLOGY ON - -
“MACROECONOMIC GROWTH

Donald K. Wedding *
Harvey A.
Maertin **

The world’s total technical and scientific knowledge
has rapidly expanded at an ever increasing rate during
the last one hundred years. Any description of this
knowledge explogion will by necessity be an understate-
ment, since it is not possible for any one person to be
acquainted with even a small portion of the resulting
cumulative advance in world knowledge. This is clearly
illustrated by the exponential growth rate of scientific
journals, There are now approximately 10,000 scientific
journals containing'original articles and 300 abstract
journals ' which contain over two million new reports of
research and development per year? Abstracts of sei:
entific papers from journals and other related publica-
tions, which now comprise abouf 85 per cent of the ab-
stracts by Chemieal Abstract Service, have increased at
an annual rate in excess of eight per cent since 1950.
The annual total is presently doubling every nine years.?

The overall technology growth rate has particularly
accelerated during the last twenty-five years such that
the world’s technical and scientific knowledge is- esti-
mated to be presently dou’blinO' every 12 to 15 years.®

* DONALD E. WEDDING is a former U S. Patent Examiner, a
registered U, 8. Patent Attorney, and an Assistant Professor of
Adminigtration; University of Toledo, Toledo, Ohio.

* HARVEY A. MAERTIN is a regxstered Professional Engmeer,
Associate Professor of Manufacturing Administration, and Director
of the MBA Graduate Program; Umvermty of ‘Toledo; Toledo, Ohio:

1 Ellis A. Johnson, “The Crisis in Science and Technology and Its
Effect on Military Development " Operations Research, Vol, 6, No,
1, January-February 1948,.p; 15. "

2 Dale B. Baker, “Commumcatzon or Chaos,” Sczence, Vol 169 p,
739 August 21, 1970

8Dale B. Baker “World’s Chenncal L1terature Continues to Ex—
pand * C.oand E. News, Vol. 49, No. 28, July 12, 1971, p..87."

4D, J. “Price, - “Quantxtatwe Measures . of the . Development of.

Beience,” Arch. Int. d’'Historie des Set., Vol. 14, pp -85- 93 1951 As:
quoted in the Elhs Johnson artlcle above R
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In some fields- it is doubling every eight years. This
growth.is further evidenced by a 16-fold increase in total
Umted States scientists. and engineers from 1900 to
1954.% - Since 1945 the growth rate of total United States
research hag substantially increased relative to the GNP
{Qross National Product) growth rate. Such growth
has its own distinet problems for the information re-
trieval. experts and also for the social scientists and
ecologists who fear that science is outgrowing man’s
ability to control the potential destructive forces in-
herent therein. In contrast with the technology growth,
knowledge in the social and management sciences ap-
pears to be doubling every fifty years or at about the
same rate as the populatmn of the world. This rela-
tively slow- rate of growth is apparently the result of
the fact that in the United States only 2 per cent of all
1esearoh and development funds are spent on the social
seiences.”.

However from a posﬂ:we Vlewpomt the inerease in
technical and scientific knowledge has without question
improved the world’s overall standard of living. Thus,
one may take judicial notice, so to speak, of numerous
scientific innovations which have contributed to the em-
" ployment of millions of people and increased the eco-
nomic-output—in terms of GNP—of every industrialized
nation of the world regardless of its political structure.

For example, in the years subsequent to World War
II there has been a technological boom: in the United
States economy which is evident to even the most casual
observer. This wealth ‘of innovations in consumer and
mdustrlal p1 oducts can be 111ustrated by atomic energy,

L Th.e Imptwt of the Patent System on Resemﬂch Study of the Sub-
committee on Patents, Trademarks, and Copyrlghts of the Committee
on the Judiciary, United States Senate, 85th Congress, 2d Session,
purzsélant to S Res 236 Study No. 11, (Washmgton, . C;.: 1958),
D: X

SR and D cmal the Im)esto'r, Mernll Lynch; Pierce,” Fenner, and
Smith Ine; N, Y., 1960, p, 3; also Statistical Abstract of the Umted
States, 1. = Department of Commerce,. 1971; p. 508. -

7D. J. Price, as quoted in Ellis. Johnson article above; also Sta,«
tistical Abstraect of the United States, U. 8. Department of Com-

merce, 1971, p. 510,
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color- television, computers, Jet aireraft,  automatic
household apphanoes, ofﬁce copymo* eqmpment the Pola-
roid ‘camera; ete. -

Althouoh not equally self emdent there has also been
in the Umted States a simultancous increase in national
efficiency and output ‘If one compares changes in real
GNP with changes in the total civilian work force and
the total hours of work for the years 1947 to 1963, it
will be noted that the relative rate of increase is sub~
stantially greater for the real GNP.® 1In other words, the
real GNP per working man hour has substantially in-
creased in the ‘United States since World War 1I:

Tt is therefore not surprising that economists have at-
tempted to give mathematical recognition to the influ:
ence ‘of technology on macroeconomics, e.g., by defining
the aggregate production funection in terms of capital
stock, the labor force, and technical progress.? The
definition of technical progress, as well as the quantita-
tive measurement thereof, has been extensively debated
by modern economists, particularly in terms of inventive
activity.'® The deﬁmtlon of inventive activity has also
been -at issue.

Typical definitions of inventive actlwty have 1ncluded
inventive input and/or inventive output or advance. Be-
cause an adequate quantitative index for such definitions
has - not been readily available, economic stidies have
tended to rely upon patent statistics as an index of in:
ventive activity. Although the use of patent statisties
as a measure of inventive activity or technieal progress
has been the subject of debate,** an alternative direct in-
dex is not convemently avaﬂable other than the reported

8 4. -8. Department of Commerce, Tecimologwa,l I':mowtwn Its
J(E]r'ﬁwmi;onmeng dand Management (Wash]ngtm, . G, January 1967)

art 2, p e

9 Thomas F. Dernburg and Dunean M. McDougall Ma,c'meaonomws
{New York: McGraw-Hill Book Co., 1960),; p. 210. -
© 10 See, for example, The Ruate: and -Direction. of : Inventive Act’tmty
Feonomic and Social Factors, a- report of the National Bureau of
Economic Research, New York (Prmceton Princeton Univergity
Press,1962), p. 19- 90. - R

1 Jbid., p. 75-76 and 78-83,
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research and development dollar expenditures of various
corporations. However, the definition of research ard
development varies widely from firm to firm and data is
available only on a very limited basis. Furthermore,
many firms consider such data to be confidential and
proprietary and do. not publish it or make it available
to researchers..

Some macroeconomic studws have been based on paf&

_ent statisties, typically being limited to the number of
patents issued annually ** and/or a statistical considera-
tion of suech data in light of various economic data.®
One of the more sophisticated statistical undertakings

- wag presented in a book by Professor Jacob Schmookler
of the University of Minnesota.”* In his book, Professor
Schmookler presented and tested several hypotheses in-
cluding the hypothesis that inventive activity is a fune-
tion of economic change (instead of vice versa).

However, on the basis of what has been reported in
the hterature, there have been no studies in regard to
the cumulative effects of patents on macroeconomies. It
is the purpose of this article to report the results of one
such study.

_In this study it was proposed as a general hypothems
that the macroeconomic growth of the United States in
terms of ‘GNP since World War II is the result of the
cumulative gross national technology as measured Ly
patent data cumulated over a given period of consecun-
tive years.

. More partlcularly, the study measured GNP as a funec-
tion of cumulated patent applications or issued patents
over a series of varied time periods ranging from 1 to
17 years, a separate cumulation of patent apphcatlons or
igsued patents being compiled for one year, two years,
and 80 forth through 17 years. Using regressmn analv-

12 George E Folk, Pwtents cmd Industml Pfroyress (New York
N.Y.: Harper and’ ‘Brothers - Publishers, 1942).
<18 Wroe: Alderson et al, Patents and Pfrog'ress (Homewood 1111n01s'
Richard:D. Irwin, Ine., 1965)

14 Jacob Schmookler, Invention and Economw Growth (Cambr1dg=
Harvard University Press, 1966).
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sis, each cumulation of patent data was statistically cor-
related with GNP over a tzme span of 1945 throuo-h 1966.

Equation (A) is 1llu5trat1.ve
O NER IR NS

where GNP is the U. §. Gross National Pruduct. for year t and z P 'is the gross
-natidnal cumulative patents: (total patents) issued for:a number of consecutive
years n, where n ranges from 1 through 17 years starting at :ﬁ;:rént year C.
Thus .it.wés'prppose_d that: the GNP for a year t is xa'functio.n of the gross .
mational cumulative patents ZP for a number of consecutive years n, EPn.
being defined as illustrated in equations (l)_ to (17}):-

(1 Jey =,

D [P AR
BRSORN MR S D IS AP
" (a)- EPn'n.Pt +R Pt~_'2._+_""' +~15t_-x7‘ L
(16) [rg m B FR, L F e tR s
an e, = PoHE . Pt_16
'N'her:encli‘ andx—.n-l-

F'or example, 1f the U. 8. patentq are to be cumula,ted
for a three year period, n would be three and equation
(3) would be used. If t is the year 1966, the patents
wounld be cumulated (totaled) for the years 1966, 1965,
and 1964 and statistically compared with the GNP for
1966. In a similar manner the GNP for 1965 would be
statistxcaﬂy compared with cumulated patents for the
years 1965, 1964, and 1963; GNP for 1964 with cumulated
patents for the years 1964 1963, and 1962; and so forth
for the GNP of each year back to 1945 Thls process is
repeated for each value of n. '

Since it was not known in advance which value of n
would be optimum, it was necessary to test all 17 possible
values of n, using a linear regression model on each of
the 17 possible totals of equation (A) and measuring
the multiple correlation coefﬁclent T. (Wlth correspondlncr
F' values) for each n value.
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In order to measure possible variations in results due
to inflation and/or population, the GNP data was de-
fined in three different ways:

a) GNP in current dollars;
~b) Current GNP per capita;

¢) Real GNP (adgusted to constant dollars) per
_ caplta

Likewise; the patent data P> was defined in three dlfferent
ways: - , .

a) Annual U. 8. patents issued excluding designs,
reissues, and plant patents;

b) Annual U. 8. patents issued including design
patents but exeluding reigsues and plant patents;

¢) Annual U. S. patent apphcatlons filed execluding
applications filed for de31gns relssues and plant
patents.

The GNP data was selected for the t years 1945
through 1966. The patent data was for the years t-16
through t; that is, from 1929 (1945-16) through 1966.
The patent apphcatmn data was for the year 1929
thronwh 1961,

"The exclusion of. relssues and plant patents is not
deemed to be material, since from 1939 to 1955 there
was issued an average of 185 reissue patents and 67 plant
patents per year compared to an annual average of about
34,500 industrial utility patents. For the same penod
des1gn patents averaged about 3,750 per year.

The use of filed patent applications appears Justlﬁed
by data indicating that a relatively constant proportion
of U. 8. patent applications mature into U. 8. patents.
Thus, if one determines the ratio of U. 8. patents igsued
to U. 8. patent’ appllcatlons filed for the years 1939 to
1961, the average ratio for the period will be about 58
with 21 of the individual years having a ratio of 50_t0
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.70, six years having a ratio of .25 to - 40 ~and six years
havmg a ratio of .71 to .86.%

Using equation (A) and a regresswn analys1s as noted
previously, the data was statistically correlated in the
follomng nine different combinations:

(I) GNP versus annual U. 8. patents 1ssued ex-
cluding designs, reissues, and plant patents;

(II) GNP versus annual U. 8. patents issued in-
cluding design patents, but excluding reissues
and plant patents; . .

(1I1) GNP versus annual U. 8. patent apphcatlons

: ﬁled excludmg apphcatmns filed for demgns,

: reigsues, and plant patents;

(IV) GNP per capita versus annual U, 8. patents
issued excluding desngns reissues, and plant
patents; :

(V) GNP per capita versus annual U S patents
: issued including design patents, but excluding

. relssues and plant patents;
(VI) GNP per. capita versus. annual U S patent
©applications filed excludmg applications filed
for designs, reissues, and plant patents; . ..

(VII) Real GNP per capita versus annual U. 8. pat-
ents issued excludmg de31gns, reissues, .and
plant patents;

(VIII) Real GNP per capita versus annnal U. 8. pat-
ents issued including design: patents, but ex-
cluding reissies and plant patents; = -

(IX) Real GNP per capita versus annual U. S. pat-

: ent applications filed excluding applications
filed for designs, reissues, and plant patents.

Each combination was tested with n varying from 1
to 17. The regression analysis results for the 17-values
of n for each of the nine combinations are summarized
in TABLES I to IX. Hach table corresponds numen-
cally to one of the nine data combmatmns

15 P, J, Federico, “Hlstorlcal Patent Statistics 1791-1961 ” Jou'rnctl
of the Patent Office Society, Vol. 46, No, 2, February 1964, :
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The resnits as presented in. TABLES I to IX indieate
that peak correlation coefficients. r-are obtained. for n
cumulated years of patent data using a multiple regres-
sion analysis of GNP data versus the cumulated patent
data.

In TABLES T, II IV V VII and VIII 1ssued pat-
ents were used. Peak r valiles were obtained for an n
value-of about six cumulated patent years with a range
of five to seven years. The n result was not affected
with the iné¢lusion of design patents. Likewise, the re-
sult was substantially the same regardless -of whether
the cumulated patents were correlated with GNP; GNP
per eapita, or constant ‘dollars GNP per capita. The
peak r values were all in' excess of 0.9 with the signifi-
cance “of ‘these r values being substantlated by eorre-
spondingly high'F values. = - °

TABLE I appears to be typical of all of: the tables.
The corrésponding r values, for n values ranging from
1 to 17, start at .797 for n=1, peak at about .934 for n
values of 6, 7, and 8 years of cumulated patents and
gradually dechne to- about .622 for n=17. :

Thus, it appears:that a peak r value is obtained for
about six consecutive years of cumulated issued patents.
It further appears that patents which are more than six
years old, e.g., for n values of about 7 to 17; have a de-
creasing eﬁect on GNP. Therefore, it may be concluded
* that the peak maeroeconormc mﬂuence of U S. patents
tends to be about six years.:~

TABLES III, VI, ‘and IX summarize the results of
GNP correlated W1th filed ‘patent applications. Peak r
values of .821 to 981 (with correspondingly significant
F values) were obtained for an n value of about 8 to 10
years. Considering the fact that a patent application
typically pends before the U. 8. Patent Office for about
two to four years, such n result appears to be consistent
with the n value of 6 obtained for issued U. 8. patents.

In conclusion, this study indicates that a U. 8. patent

" has an effectxve economic statistical life of about. six

years and that there is a statistically significant cor-
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relation between cumulated issued patents (or patent
applications) and GNP data, Furthermore, this study
indicates the need for more statistical studies using
cumulative patent data as an index of eumulative tech-
nology and the influence of such technology on both
maeroeconomic and microeconomic growth,

'TABLE I

GNP versus cumulative annual U. S. patents issued ex-
cluding designs, reissues, and plant patents:

i} . T % F

1 0,797 34.837 (1,20)

2 0.872 63.329 (1,20)

3 0.890 75.989 (1,20}

4 0.906 ©91.653 (1,20)

5) 0.925 118.896 (1,20)
6 0.933 133.401 (1,20)

7 0.934 - 135,699 (1,20)

3 0.933 134.055. (1,20) -
9 0.926 119.457 (1,20)

10 0.911 97.239 (1,20)

11 0.893 - 78760 (1,20)

12 - 0.867 60.667 (1,20).
13- 0.836 46.310 (1,20}
14 0795 34.301 (1,20)

15 S 0.744 24.812 (1,20)

16 0.688 18.017 (1,20}

17 0.622 12,635 (1,20)

TABLE I

(GNP versus eurmnulative annual U. S, patents issued in-
cluding design patents, but excluding reissnes and plant
patents: ‘

r : F

1 078t 31934 (1,20)
9. . 088 . 55620 (1,20)
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3 - 0.878 67.544 (1,20)

4 0.898 83161 (1,20)

5 0.917 . 106.056 (1,20)
6 . 0.924 116.228 (1,20)
7 . . 0922 114170 (1,20)

8 0.920  109.827 (1,20)

9 0.909 94.757 (1,20)

10 0888 74832 (1,20)
11 0.864 59.181 (1,20)
12 0.882 44.876 (1,20)
13 0793 33.933 (1,20)
14 0.745 924.924 (1,20)
15 0.687 - 17.877 (1,20)
16 0.6% 12.832 (1,20)
17 0.551 8.727 (1,20)

TABLE III

GNP versus cumulative annual T, . patent applications
filed excluding applications filed for designs, reissues,
and plant patents:

n r r
- 0503 5.074. (1,15)
2 - 0.573 7.422 (1,15)
3 0.663 ~11.754 (1,15)
4 0.739 18.008 (1,15)
5 - :0.810 28.600 (1,15)
6 0.883 53.061 (1,15)
7 0.941 - 116,791 (1,15)
8 0.975 290,773 (1,15)
9 0.981 377.174 (1,15)
, 10 0.972 253.3456 (1,18)
So11 "0.960 - - 175.066 (1,15)
12 0.952 - 146.049 (1,15)
13 0.949 137.006 (1,15)
14 0.951 141.717 (1,15)
15 _ 0.946 - 128,810 (1,15)
16 0921 83.769 (1,15)

17 0.865 44.695 (1,15)
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n

D0~ O H L0 S

<+ TABLE IV

GNP per caplta versus cumulative annual U. 8. patents
issued excluding designs, reissues and plant patents:

r

0.814

0.575
0.905
0.917
0.930

0.930-
0.924

0.917
0.904
0.886

-0.863

0.834
0.799
0.755
0.700

- 0.641
0.573

‘TABLE V

by

0 39.312 (1,20)
7.422 (1,15)

1 90.436 (1,209
106,081 (1,20)

127.694 (1,20)

127.948 (1,20)

535

117.340 (1,20)
105.670 (1,20)

89.518 (1,20)
72.155 (1,20)
58525 (1,20)
45.673 (1,20)
35.332 (1,20)
26.453 (1,20)
19.252 (1,20)

13.985 (1,20)

9762 (1,20)

GNP per Caplta.VéI'S‘tlS cumulative annual U. 8. patents
issued including design patents, but excluding

and plant patents:

=i

0 00 ~T O Tt W LD H

0.797
0.874
0.895
0.911
0.923

0.922 .

0.913
0.903
0.885

F

34.933 (1,20)

64.895 (1,20)
80.082 (1,20)
97.092 (1,20)

115.842 (1,20)

112,939 (1,20)

100.344 (1,20)

88.279 (1,20)
72.438 (1,20)

reigssues
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10 0.859 -* ' 56,581 (1,20)
11 0831 . 44.681 (1,20)
12 0795 34266 (1,20)
13 0.753 26191 (1,20
14 0.702 19.380 (1,20)
15 - 0.641 - 13.929 (1,20)
16 . 0577 - 9.959 (1,20)
17 . 0501 . 6702 (1,20)
- TABLE VI

GNP per capita versus cumulative annual U. 8. patent
applications filed excluding applieations filed for designs,
reissues, and plant patents:

n . T : . T :
1 0.445 3711 (1,15)
2. 0.528 5.808 (1,15)
3 0.630 -~ 9,897 (1,15)
4 0.719 16,044 (1,15)
5 0.801 - 26.855 (1, 15)
6 - 0.882 52.638 (1,15)
T - 0.944 123.931 (1,15)
8 0.978 329.455 (1,15)
9 0980 - 363.354 (1,15)

10 0.966 . 209.590 ,(1,15)

C11 - . 0949 134.759 (1,15)
12 0.935 105.051 (1,15)

13 0.928 93.494. (1,15)
14 0.926 90.199 (1,15)
1 - 0916 77.929 (1,15)
16 . 0.882 52.770 (1,15)
17 - ] '0 818 30.2556 (1,15)

TABLE VIi

Real GNP per caplta versus cumulative annual U. S.
patents 1ssued excludmg designs, reissues, and plant
patents:
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r ST F

.n . . -
10 00739 24125 (1,20)
20 T 0832 44,959 (1,20)
3 0858 1 i5B.740 (1,20)
4 0.892  77.822 (1,20)
5 0.922 -7 113.302 (1,20) '
6 0931 130.698 (1,20). -, ;. .:
i 0932, 181790 (1,20). .. .
8 .0920 . 110.846 (1,20) .. ..
9 0900°  85.081 (1,20)
10 0.877 - 66.542 (1,20)

w0857 . 55440 (1,20)
12,07 0837 . 46.804 (1,20)

13 . .. 0821 . 41.241 (1,20)
14 - .. 0803 . . 36218 (1,20)
B . .. 07715 .- 30.028 (1,20)
16 - .- 0734 -.23.376 (1,20)

17 - _L-;O 680 . 17.192 (1, 20)

| DABLE VI

Real GNP per. ca,plta versus ‘cumulative annual U. S.
patents issued including design’ patents, but excludmg
reissues and plant patents Y

I]. : ".f; r o r o
A ores CeaasT (i, 20)-
2 0820 41137 (1.920)
3 0.649 - -51.5568 (1,20)
4 0.888 74,745 (1,20)
5 0.923 115.509 (1,20)
6 0.935 139.946 (1,20)
7 0935 139.165 (1,20)
8 0.921 111,125 (1,20)
9 0.894 79.350 (1,20)
10 0.863 68.130 (1,20)
11 0.835 45.992 (1.20)
12 0.807 37.252 (1.20)

13 0.783 31.722 (1,20)
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14 0.760 © 97,268 (1,20)
15 .. 0.798 99,535 (1,20)
16 . 068 . 17.635 (1,20)
7 0626 . 12.884 (120)
S TABLEIX. |

Real GNP per caplta versus cumulative annmal U. S.
patent apphcatmns filed excluding applications filed for
designs, relssues, and plant patents

n oo e ro
1 0327 T LT793 (1,15)
% 0.254 © 10385 (1,15)
-3 - 0256 - 1044 (1,15)

4 - 0321 T L7188 (1,15)
) - 70436 0 8530 (1,15)
6 0,684 S 1747 (1,19)

K 0.712 ©15.401 (1,15)

8 0,796 25913 (1,15)

9 0.821 - -31.024 (1,15)

-10 - 0813 .. 29141 (1,15)
11 0.783 . .. 23.697 (1,15)
12 0.747 . - - 18.883(1,15)
13 0.718 15.938 (1,15)
14 0.717 - 15911 (1,15)
15 . - 0.735 - 17.654 (1,15)
16 - . 0749 . 19145 (1,15)
17 0.730 - 17153 (1,15)



Situations Available

PATENT ATTORNEYS

RCA is continually interested in diseus-

ging employment oppoi’tﬁnities available in

our Patent Operations activity with attor-

neys at all levels of -experieﬁce Generally,

our work centers on the prosecution of pat-.

ent apphcatlons in -electronies.. Our cen- - .

' ._t1a11zed Paten_t_ Operatmns OfﬁG_BS.' are lo-

cated at the David Sarnoff. 'Rés_e'a'r-cl‘l.-_, :

Centfer in Princeton, New J ersey. Each

year, in add1t10n to expemenced attorneys,

we hire a few tramees - o

If you would like more informatio_r; erte
J. D, Bowkel Manager = - '
RCA Professmnal Employment
David Sarnoff Researeh Center
Princeton, New Jersey 08.5,40 1

RCA

RCA is an Equal Oppeortunity Employer M/F




Situations Available

 PATENT
* ATTORNEYS

5 Bu.rroughs Corporatlon oifers outsta,ndmg opportunities
* for Patent Attorneys having expertise in‘ the follomng
¢ fields: _ _

. Cmnputer Science
.. -Digital Electronics L
. Communications Systems

* Candidates should possess an undergraduate degree in

" Electrical Engineering, Physics or Computer Science, at
least 5 years patent prosecution experience, reglstratmn
to practiee before the U.S. Patent Office; membership in

* n state bar, and mlhngness to become ‘a member of the
i bar where employed

* The positions are located in Detroit, Michigan; Pao’li,
Pennsylvania;. .and Pasadena., Ga.hforma. :

* Burroughs offers exceptmnal growth potentlal stlmulatmg
. professional assignments, a comprehensive benefits pro-

¢ gram, and excellent starting salary.

For confidential consideration, please forward resumé
including complete salary. history to Manager-Employ-

. ment, Burroughs Corporation, Burroughs Place, Detroit,
. Michigan, 48232 or eall (313):972-7051. :

Wherever There's
Business There's

An Equal Opportunity Employer (M/F)




Situations Available

PATENT ATTORNEY

Sperry Umvac has an opening .in the Twin
Cities area. for a quahfled Patent Attorney
with four or more years of experience, prefer-
"ably in the electrical arts '

If you are interested in.a truly well rounded
practice and in being given responsibility com-
~ mensurate with your ability, you will find an
unmatched opportunity with Univac,

_ Startmg Saiary commensurate wrth experience
. and ability, and advancements commensurate:
i wnth demonstrated performance '

Send resume in confidence to: -

Thomas ). Nikolai, Manager

Patents & Licensing Dept., M S. 8451
Univac Division :

Sperry Rand Corporation -

P. O. Box 3525 :

St, Paul, Minnesota 55165 -

SPERRY 3=UNIVAC

An Equal Opportunity Employer/M/E

13




Situations Available

Patent Attorneys

The Du - Pont Company’s Legal Depmtment offers
excellent: opportunities for Patent Attorneys with a back-
ground in chemistry or engineering and. at least two years
experience. The presently-available -positions, located at
the company headquarters in Wilmington, Delaware, en-
compass the full scope of corporate patent work., Yearly
expenditures for research. and  development at Du Pont
exceed $250 million. This extensive new product develop-
ment combined with the continued growth of Du Pont’s
international operations creates challengmg and unique
opportunities for Patent Attorneys.

Tn addition, the ‘positions offer Du Pont s excellent
benefits and paid relocation ‘éxpenses to the Wilmington -
area, The avea itself offers attractive suburban living (20
minutes is a long commute) and excellent educational and
recreational facilities.

Send resume, fncluding salary requiréments, in confidence to:

K. 8. Matlin, Jr.
Employee Relations Department
The Du Pont Company/ Wilmington, DE 19898

QPN

REG U § pAT OFF

An Equal Opportunity Employer M/F




Si'tuatioiz's Aoai lable

Patent Attorney

Here s a challenglng opportunlty to join a
dynamic growth oriented - electronics sys-
tems company. All you will need is a de-
‘gree in EE or physics ahd'a'nchLB, be a mem-
ber of a state or federal bar and have three
to five years’ experience in patent law with
a corporation or law firm wﬁ‘h exposure in
the dlgltal arts. '

You WIII' be responsible for the patent af-

fairs for one or more divisions and work in..

all phases of corporate patent practice. This

is a chance to become involved in a wide

range of corporate activities covering many

- arts while enjoying Ie[surely living in scenic
New Hampshn‘e '

Send resume and salary history to

TOM COTTOM, Sanders Associates, Inc.,
Daniel Webster Highway-South,
SAND Nashua, New Haml:"sh_ire'OBOGO‘
ASSDF?IATES;INC._ Telephone 603-88?'—2??7

“'an equal opportunity and affirmative action employer”




Situations Available

“ALZA' CORPORATION
PATENT ATTORNEY

The Company

The People

The Proﬂucts

Th'é Position

Reply in confidence to:

—ALZA Corporation is located in
Palo Alto, Californiaandisa .
picneer pharmaceutical company
-with a new approach to medicine:

—More than 250 scientists and
supporting personnel combining |
pharmaceutical chemistry, biology
and medicine with engineering and
the physical sciences in a multi-
disciplinary product development

- effort. . o :

—ALZA Therapeutic Systéms are
pharmaceutical products in unique
dosage forms to achieve precision
medicine over a well-defined tim
span. ' - :

—The innovative aspects of the ALZA
products ‘require an individual
“with a high degree of initiative
and an excellent technical and
legal background. " This is an out-

B standing opportunity for an attorney

with ‘at least three years of _
corporate or law firm experience,
and a degree in chemical engineer-
ing or chemistry. Versatility in. |
- the light mechanical arts helpful.
Our small staff assures personal
expression and recognition. Top :
salary with equity participation. =

Patent Counsel
ALZA Corporation
950 Page Mill Road
Palo Alto, California

ALZA is an Equal Opportunity Employer




Situations Available

PATENT ATTORNEY.

Large southwestern corporation seeks mechanical patent attorney with
1-3 years' prosecution experience. Position offers full gamut of
professional assignments in patents, trademarks and copyrights.
Please submit resumé to Patent Counsel, Halliburton Services, P. O.
Box 1431, Duncan, Oklahoma 73533, giving details of education,
experience and salary requirements, Replies held in strict confidence.

We are an equal opportunity emplover.

PATENT ATTORNEY

Immediate opening for a patent attorney for ecorporate
office, 1-5 years’ experience in electrical arts, capable of
_ ‘Workmg independently with management and research sei-
entists and handlmg all phases of paten’c practwe and
" associated matters.  Tioeated in Toledo, Okio area.- Please
o gend - resums and salary 1equ1rements to -Box- No 801
-August JoUrRNAL. - o .

An Equal Opportunlty Employer

PATENT ATTORNEY =
Patent Law Firm has opening for Patent . .
. Attorney with two to five years experience, -
Send resumeé to: John D. Gould, MER-
CHANT, GOULD, SMITH & EDELL
1630 Midwest Plaza Building
Minneapolis, Minnesota 55402

it




Situations Available

' NEW YORK Patent law office has opening for a chemical patent
attorney or agent. Exeellent opportunity. Reading knowledge
German necessary. Box No. 802, August JOURNAL.

PATENT Law FIEM located in North Texas area désires resumes
from young patent attorneys who wish to engage in private
practice, and are interested in the Development of Permanent
Relationship in a Stable Firm. Box No. 808, August JOURNAL.

PATENT  ATTORNEY~Fine opportunity in established, active
New Jersey Patent Law firm for young man, preferably mem-
ber of New Jersey Bar. Provide full details as to qualifications
and salary desired. All replies will be held eonfidential. Box
No. 804, August JOURNAL.

CALIFORNIA LAW PFIRM with diversified and expanding practice
‘has excellent opportunity for attorney. Unlimited prospects
for future advancement. Box No. 805, August JourNarL.

Vi



Situations Available

NEW PATENT #IgM in Chicago has opening for a third patent
attorney with high seholastie record, 1-3 years experience, and
preferably an electrical baekground. Box No. 806, August
JOURNAL. _ ‘

GROUP OF 4 PATENT ATTORNEYS, 1 retiring, all with substantial
(predominantly mechanical) practices, seeks a colleague with
a penchant for patent litigation to share offices, and to do most
of our litigation and some application work, on a semi-indepen-
dent referral basis. Unusual opportunity to establish an inde-
pendent practice. Eugene D. Farley, 2400 S'W. 4ih, Portland,
Oregon 97201,

PATENT ATTORNEY for pogition in Patent Department located
in Central New Jersey. Responsibilities embrace full range of
patent activities primarily in pharmacentical fleld but ineluding
also other areas. Undergraduate degree in Chemistry, Chemical
Engineering or Pharmaey is required, along with admission
to State or D.C. Bar. Experience should include at least 2
years in patent work with ehemical background. Bend resume
and salary requirements in confidenee to L. 8. Levinson, Gen-
eral Patent Counsel, E. R. Squibb & Souns, Inec., P. 0, Box 4000,
Princeton, New Jersey 08540.

iz




Situations Wanted

EXPERIENCED ELECTRONICS PATENT ATTORNEY with extensive
foreign patents background seeks position involving foreign pat-
ents and leensing in U.8. or Furopean. office. Box No. 830,
August JoURNAL. e

-

ELECTRONIC PATENT ATTORNEY, BEE, JD, State and Federal
Bars, 10 years experience in complex electronic systems, physics
and ether related arts. Supervisory experience. Seeks respon-
gible position in firm-or corporation. Box No. 831, August
JOURNAL. :

-

PHILADFLPHIA PATENT LAWYER secks partnership or association
with other patent lawyers, Box No. 832, August JoURNAL.

-
PATENT ATTORNEY having a broad chemical background desires
a position with a corporation having its patent department lo-

cated near its research laboratories. Box No. 833, August Jour-
NAL. ' :

e

PATENT ATTORNEY—32; ten years patent experience; eleet-
ronics. Seeks position in Europe. Box No. 834, August JoUur-
NAL, ' '

HXPERIENCED PATENT ATTORNEY-—Chemical, Semi-Conductor,
and Mechanical Arts—desires relocation in South, Southwest.
Box No. 835, August JOURNAL.

z



Situations Wanted

PATENT TRAINEE B. 8. Chemistry, third year evening law
studént. 'Three years’ experience in chemical patent searching,
abstracting, and indexing. Metro NYC only. Box.No. 836,
August JOURNAL.

PATENT ATTORNEY, ER, Electronics, 10 years exp. all aspects
Patent and Trademark Law, ineluding licensing, desires posi-
tlon with growth company, West and M1dwest preferred. Box
No. 837, August JOURNAL,

PATENT TRAINEE, LL.M. in Patent and Trade Regulation
(George Washington), J. D. (Drake), B. 8. in General Secience
(University of Iowa); 26; married. Seeks position with firm
or corporation. Resumé and transeripts on request. Box No.
838, August JOURNAL,

——

PATENT ATTORNEY—34; B.Ch.E.; state bars; law firm and
corporate experience; licensing, litigation, prosecution—pri-
marily in the chemical and mechanical arts, trademark, eopy-
right, ete. Seeks sitmation of independent responsibility with
corporation or law firm in Northeast. Box No. 839, August
J OURNAL. ' B '

-o-

BXPERIENCED FATENT ATTORNEY—DB.H. Chem. Eng., L.IL.B.,
J.D,—51% years Corporate Patent Experience in Chemical and
Mechanical Practice seeks Responsible Professional Assoeiation
with Patent Attorneys in Corporate or Private Law Practlee
Please reply Box No. 840, August JOURNAL.

)



Special -

" PATENTS TRANSLATED promptly and precisely from German,
Ttalian, French, Spanish, Portuguese, inte perfect Eunglish.
George D. Sheehan, Box 847, Delhi, N.Y. 18758 (607) 746.6122.

-t

JAPANESE TRANSLATIONS into English in two weeks or less,
Japanese patent searches and watches, eopies of patents or early
disclosures, certified translations, publications on Japanese pat-
ents and technology. Send for free brochure. Asia Transla-
tions Ine., 16D Weavers Hill, Greenwich, CT 06830. Tel Thomas
Wilds 212-986-2515. Telex 99-6427.

PATENT DRAVIrSMAN—{free lance, 12 ~years -experience.
Satisfaction assured. Vietor King, 814-287:7413 Penna. Fur--
nace, Pa. 16865,

WANTED— United States Patent Quarterly—individual enter-
ing private practice desires fo purchase complete or nearly
complete set of US.P.Q.%s. Please call area code 918-333-3321
or write Box No. 870, August JourwAL,

-y

WANTED : USPQ—desire to purchase a complete or nearly
complete used set. Phone (617) 897-5111 ext. 5344. Box No.
871, August JOURNAL, :

xii



Special

PATENT DRAWING PRINTING ~«—

A “YYour required patent drawings for U.S. ahd foreign filing can be
accurately lithographed by Kirby Lithographic Co., Inc.
Established in 1927, we are one of the leading suppliers for this
 specialized printing. We will be pleased to fumish our book of
order blanks and a price list upon request..

All orders are filled promptly and unconditionally guaranteed
KIRBY LITHOGRAPHIC CO., INC,

409 - 12th Strest, S.W., Washmgton, D C. 20024
Telephone 202/628-6239

PATENTS, TRADEMARKS AND DESIGNS IN

SWITZERLAND ' HUNGARY

SOVIET UNION (USSR} BULGARIA

CZECHOSLOVAKIA POLAND

EAST GERMANY RUMANIA
IPTO -

INTERNATIONAL PATENT ANP TRADEMARK
OFFICE (SWITZERLAND)
P. O. Bex 70, 1211 Geneva 17 - {Switzerland}

Cable: INTERPATENT

Tt



Special

PATENT ATTORNEYS
David J. White and Associates specialize in §
personalized career advancement of attorneys. §

All fees are paid by the employer. Send a §
§ resume in confidence or call Joe Veck.

V.V i J. White and Associates

22 West Monroe St., Chicago, Hl. 60603
: "Telephone (312) 263-2337 o

Outline of P@itent Office Interference Practice

By BENTON BAKER

Seventeenth Revised. Edition-—Citations include recent amendments
to the Rules and more than 1,000 cases. .

Prominent patent counsel have termed it
“a scholarly work,”—“the most useful work of its kind.”

Price $25.00 Postpaid
Published By

UNITED STATES LAW PRINTING COMPANY
3449 N. Western Avenue, Chicago, llinois 60618

103



Special

~ Patent
~ Attorneys

Discover what
eareer opportunities
are available from
~coast to coast

We-will save you valuable time, without com-
promising your present position, by evaluat-
ing the employer’s job specifications and
potential in specific correlation to your imme-
diate and long-range goals.

) Alll Inquiries Assured Absolute Conﬁt_i_ence- :
—HWe Invite You Te Contact Us Directly—
Mr, Richard K. Porter

EBxecutive Vice President

(212) 421.2300

lyarrister
\eferrals, Itd.

“SERVING THE NATION"

515 Madison Avenue, New York. N. Y. 10022
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Special

isa

It would take several pages more to' |

list the 1,000 or so other research-

oriented companies who use’

- RADCO'’s services regularly. Not to
mention many of the top four-
and-five-name patent and trademark

-law firms in the country.

‘There must be a reason why!

The major reason is SPEED. Same
day or 24-hour service is PCS’s
trademark. Whatever your needs in
Crystal City, Artington -- U.S. or
foreign patents, trademarks, special
research on corporate or inventor
patents, complete research on
specific classifications, file wrappers

or file histories with references, cer-

tifications or status copies, transla-
tions -- we'll do all. of your legwork
at the Patent Office -- for a good deal

less than you can do it for yourself.

Just see for yourself -- NOW!
Telephone 703-525-5146-7 if you are

in a hurry. Orwrite to RADCO PATENT
-COPY SERVICE, Washington Bldg.

" No. 1608, 1011 Arlington Blvd., Arling- |

ton, Va. 22209 for a brochure describ-

ing services and fees plus a free

“Starter Kit"' of order forms and Pos-
tage Paid Envelopes.

gt

—_-—n——-_———-n‘

adc:

PATENT COPY SERVICE

Allied Chemical
Atlantic Richfield
Bristol-Meyers
Bunker Ramo
Caterpillar Tractor
Continental Qit
Crane

Deere
Dorr-Qliver
pfizer

Ford

General Tire
W.R. Grace
Honeywell

Internationat Playtex

Johnson & Johnson
Kimberly Clark
Labatts (Canada)
Arthur D. Littie
Medtronic

Norwich Pharmagcal
Owens Corning
Procter & Gamble
Quaker QOats . .
Raytheon,

Societa Kalaing {Mifan)

Sperry Rand
Standard Oit

Alan Swabey (Canada)

Tenneco

Union Carbide
Warner Lambert
Witco Chemical

A division of Research & Documentation Corporation
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Special

| PATENT AND LEGAL

PLACEMENT AGENCY

“started in 1961 by a patent attorney to be
of service to the patent law profession™

Listings of positions and attorneys sub-
stantially follow patent personnel popula-
tions throughout the Northeast, Midwest,
South, and West. All levels and arts.

Telephaone:
Day (714) 729-5939—Evening (T14) 729-1021
Collect Calls Accepted

Contact first procedures available for at-
torneys, whereby each position is cleared
with the attorney before resumé is sub-
mitted.

Agency feos employer paid. Listings are solicited from

smployses and from attorneys and agents. Inquiries
and correspondence maintained in strict confidence.

2551 STATE STREET
CARLSBAD, CALIFORNIA 92008

{formarly focated in Wichits, Kaneas)




Special

William K mccfaug/:/irf Alssociates

mox 3som MOCHERTEN, ' NEW YORK 14610

OALL US COLLECT 716 442 3094 . . .

Days, Evenings, Weekends . . . for a
! discussion of your background, career
objectives and information on resumé
preparation.

We have openings with the leading
law firms and corporations through-
out the U.8. and welcome the oppor-
tunity to tailor your search on a
Contact First Baasis.

All positions Fee Paid by the Em--
ployer. - -

Consultants in
Patent Personnel

Plncomlpts






