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....In December of 1977 Senator Gaylord Nelson announced and conducted

hearings on the allocation of invention rights generated by government

R&D grants and contracts. From the announcement and choice of

witnesses one may conclude that the Senator fervently.supports only

a policy of government ownership and public dedication of such

inventions. The fact that the forum was denied to many who have studied

this problem carefully is reminiscent of the Edmond Burke observation

that:

"Because half-a-dozen grasshoppers under' a fern make.
the field ring with their importunate chink, whilst
thousands of great cattle repose beneath the shadow
of the British Oak, chew the cud and are silent, pray
do not imagine that those who make the noise are the
only inhabitants in the field."

Government ownership and dedication was primarily supported by one

argument-- such·ownership is anti-competitive, as it promotes industrial

concentration. Another view believes that allowing contractors to

retain invention rights promotes competition. The stakes involved in

the controversy over ownership of government funded inventions are

made even more apparent from the Senator's announcement of the hearings.

He indicates that the government is now funding two-thirds of the

country's research. It is not explained that such funding is "seed

money" that generally produces inventions which must be developed and

marketed at private expense.

That ownership in the contractor can lead to concentration is

dependent upon a marketplace in which all concerns start with equal

capacities. In fact, many industries are currently shared by a few
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companies due to the requirement for huge capital investments. In

such cases a dedication policy tends to serve the interests of such

companies, since ownership of such inventions is not a major factor

in maintaining their market: position if they choose to develop such

inventions. Rather, extensive marketing distribution systems and

superior financial resources are more important in maintaining

market position and preventing entry of new firms and ideas than

invention ownership. Worse, such companies may well be foreign based

and dominate due to subsidization by their governments, making the

inadequacies of a dedication policy even more pronounced, since the

results of Federal R&D can enure to the benefit of such companies if

their governments are willing to subsidize development of ideas in

the public domain.

To aspiring firms and firms needing to undertake costly premarket

clearance by the government, invention ownership tends to be a

significant factor affe~ting their investment decisions. Ownership

is necessary to offset the possibility that a successful innovation

will prompt a dominant firm to undercut its position through superior

marketing and financing. Accordingly, public dedication encourages the

status quo by discouraging promotion of innovations which displace

old technology.

Further, the thesis that market shared by a few firms are per se

anti-competitive is questionable, since there is evidence that some

industries dominated by such firms are.as competitive and efficient as
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would be expected if otherwise occupied by a large number of small

firms. To use this doubtful thesis to support government ownership

of inventions generated with its funding is unconvincing.

The Senator, suggesting "occasional situations" where

commercial use and exploitation of worthwhile inventions are discouraged

by the need for a substantial investment, nevertheless indicates

that rather than surrendering any inventions rights in exchange for

this investment, it supports the thesis that "the government should

finance such operation, in whole or in part, to demonstrate or prove

the comercial value of the invention." Presuming that the percentage

of government funding increases to 70, 80 or ultimately 100 percent,

and it Is correct that invention rights are a primary factor in

obtaining commitment of private resources for development of such

inventions, does not the government then control their development?

It seems clear that adoption of the Senator's philosophy will

start our country down a road to mediocrity, as industry's effectiveness

in sensing the needs of our society and investing in development of

innovations to fulfill these needs would be discouraged by denying

to them the right to own the inventions which they believe attractive

investments.


