LICEHSE AGREEMENT

This Agreement is entered Into between the National Technical
‘Information Service (NTIS), a primary operation unit of the .
United States Department of Commerce, having offices at55285 Port
Royal Rbad. Springfield, Virginia 22161, and Abbott Labdratbrias
(LICENSEE), having offices in North Chicago, Illinoi§.‘60064.

WHEREAS, the Department of Health and Human Se:vicgé {DHHS)
has spoﬁéérad research on a Serological Detection of Aﬁﬁibodiea
to Retroviruses (HTLV-III) in Sera of Patients with AIDS and _
Pre-AIDS Conditians. on a Method of Continuous Production of paid
Retroviruaea'and has ﬁéceived by assignment certain valuable
PATENT RIGHTS (hereinafter defined) in the United States, and

certain foreign countries; and

WHEREAS, pursuant to 35 U,$,C. 207 and 41 C,F, R. 101 &, 1
the DHHS has transferred custody of the entire right. title and
interest to sald PATENT RIGHTS to the United States Department of

Commerces and

WHEREAS, the United States Department of Commerce, pursuant
to 35 U.S5.C. 207 and 41 C,F.R. 101-4.1, is authorized to receiva
by transfexr custody of the right, title and intereat in federally .

"'- _owned inventions; to apply for, obtain and maintain. patents on

- federally owned inventions in the United States and in forelgn
counfriés§ to grant nonexclusive, partially excluéive,ot.exclu-
eive liceuses undexr fedarally owned patents and patent applica-
tions; and to undertake all other sultable and necessgry steps to
protect and administer rights to federally owned |

{inventions: and ' ,



. WHEREAS, the Secretary of Commerce, through Department .

Organizaﬁion Order 30-7A, has delegated to NTIS the authority of

the Secretary to acquire federally owned inventions ftdm_other

Federal agencies for the purpose of licensing the u#eIOE thoge .

inventions in the United States and in foreign countries; and

wHEREAS, NTIS desires,‘in the pubiic intereat,‘thaf the
subject inventions be perfected, marketed, and practieed_so that
the benefite are readily availsble for widest possible utili- |

zation in the shortest time poeslble; and

WHEREAS, in consideration of the'grant of a license tg.
practice the subject iﬁvenéibn. LICENSEE agrees to expend réaSoﬁv
eble efforts to achieve early practical application of the

invention;

NOW THEREFORE, in accordance with the above cited statute
and regulations and in consideration of the foregcing;‘HTIS and
LICENSEE agres as set forth below. -

ARTICLE I

| Definitions
.1.1 PATENTS RIGHTS shall mean U,S, Patent Appiicationﬁ'
Serial Number 6-602,945 and Serial Number 6-602,946 and cor-

- respénding forelgn patent applications identified in the Schedule
which is attached to this Agreement and made a part hereof and in

~all patents issuing therefrom including all continuvatioms,

divigions, and reissues, The Schedule shall be updated from time

to tima by NTIS to reflect the lssuance of patents pursuant to

the listed patent applications.

1.2 LICENSED PRODUCT(8) shall mean test kits for detection
or assay of antibodies developed from cell line HQIHTLVfIIIB on




deposit in the American Type'Cultufe Collection (AECC} under ATCC
No. CRL 8543, that utilize the technoleogy and methods deécribed -
and claimed in PATENT RIGHTS. | |

- 1.3 DEVELOPMENT PRODUCT(S) shall mean vaccines and all
other products except LICENSED PRODUCTS developed from cell line
HY/HILV-111, on deposit in the American Type Culture C@llecfion

(ATCC) under ATCC No. CRL 8543 identified by LICENSEE that are .

derived from the technology and methods described and claimed in
PATENT RIGHTS. |

1.4 NET-SALES FPRICE ghall mean the amount billed or in-

_véiced on sales of LICENSED PRODUCTS less:

{a) .Cpstomary trade, quantity, or cash discounté
and nonaffiliated-bfokérs' oY agents' cbm~ 

missions actually allowed and téken;

(b) Amounts repald or credited by reason of :éjections-

or returns; and

(c) Any freight or other transportation costs,
insurance charges, dutiea, tariffé and all sﬁiea'
and exclse taxes based directly on sales or
tuinover or delivery of material produced under

this Agreement,

1.5 AFFIﬁIAEE shall mean any_coﬁpany, corporation or
business in which LICENSEE owns at least fifty percent (501) of
the voting stock. '

1.6 FDA APPROVAL shall mean approval for commercial gale of

a new bioiogicallmaterial by the U.S, Food and Drug
Administration (FDA). |

’
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ARTICLE II

Grant .

2.1 NTIS hereby grants to LICENSEE, subject to the terms
and conditions herein, a ncnexclusivellicénse'under-thé PATENT
RIGHTS, to make, have made, use and sell LICENSED PRODUCTS in the
United States and to use and sell LICENSED PRODUGTS worldwide for

the duration of this Agreement; provided however that although

the grant set forth herein does not include any righté in respect -

of DEVELOPMENT PRODUGTS, it does not preclude LICENSEE from
conducting research on DEVELOFMENT PRODUCIS,

2.2 NTIS hereby grants to LICENSEE the fight to extend the
license'gran;ed herein to any AFFILIATE subject to 311 of:the .
terms and conditions of this Agreement. LICENSEE agrees to
notify NTIS in writing with regatd to any such extensinn'df
rights,

2,3 NTIS hereby grants to LICENSEE the right.té grant v
sublicenses to nonaffiliated compéniés. subject to the approval
of NTIS with the cdncurrenca of the Assistant Secretary for:
Health, DHHS, Each sublicense shall make reference to thia |
Agreement, 1ncludiﬁg the rights retained by the United States
Government, and a copy of éuch sublicense shall be furnished to

2.4 NILS hereby grants to LICENSEE, its AFFILIATES and ibs
sublicensees the right to extend to their customers of the |
LICENSED PROPUCT the right to use and/or sell LICENSED PRODUCTS
upon which royalty 1is payable or has beeen pald, -

ARTICLE TIT

Payments | o
3.1 Upom execution of this license Agreement, LICENSEE




shall pay to NTIS a sum of Three Thousand Dollars {$3,000), no -

part of which shall be refunded for any reason,

3.2 1In sddition, LICENSEE shall pay to NTIS an annual
minimum payment of Five Thousand Dallars (35,000), no part of |
which shall be fefunded_for any reaaén. The first annual miniﬁum
payzent shall be méde by LICENSEE upon execution of_thé Agreement
and shall be p;ofated for the balance of the year.- Sﬁhéequent'
annual minimum payments when due shall be payable on January 1,
for the duration of this Agreement. Royalties due NTIS in any
given calendar year pursuant to Paragraph 3.3 below shall be
credited agalnat the annual minimum payment paid by LICENSEE for
that year. Royalties dﬁe in any one calendar year ghall not be
credited against the annual minimum payment paid or tb;be paid
in any other yaar;. Should.the_coats to NTIS of pétent mﬁinte-
nance, énnuitiea'aﬁd taxes exceed In any vear the total annual .
‘royalties recelved from ali licensees under the P&TENT RIGHTS, :_
NTIS ﬁay requeét LICENSEE to péy a pbrfion of auch_excass costs,
LICENSEE's portion to be determined by negotiation between NTIS
and LICENSEE, taking into account the total number of licensees

- under. the PATENT RIGHTS and the relative amount of royalty
generated by LICENSEE compared to the total royalty generated by
all licensees, ' Should LICENSEE not pay such portion of such
excess costs, LICENSEE may elect to forfeit.its license rights in
'.one or more countries listed in the Schedule to bring its portion

'of such costs below its annual royalty.

3.3 LICENSEE shall pay RIIS a royalty of five percent (51)
of the NET SALES PRICE of all LICENSED PRODUCTS sold by LICENSEE,
its AFFILIATES and sublicensees.

3.4 MNo royalty shall be payable hereunder to NTIS on the
sales of LICENSED PRODUCTS billed or invoiced by LICENSEE, its




AFFILIATES or its sublicensees to the Government of the Uniced

States of Amarida.

3.5 LICENSEE shall pay all necessary expenses for com-
mexcialization of LICENSED ERODUCTS and such expenses shall not
be deducted from any annual minimum payment or royalty due NIIS |

as provided herein.

3.6 ALl payments due NTIS under this ARTICLE ghell be
payable in United States dollars for the account of "HTIS!Patanti__
Licensing," All checks and bank drafts shall be drawn on United
States banks, If féyments are overdue, late charges will be |
applied as required.by the Departﬁent of Treasury (Treééury_
Fiscal Requirements_Manual; Section £020,20). -

ARTICLE IV

Marking .
LICENSEE, 1its AFFILIATES and its sublicensees may, at- their

option and in conformity with applicable statutes, identify
LICENSED PRODUCTS with the marking "Licensed Under (Pending) U.S,
Patent oxr "U,8, Patant Pending." The.name of the vaerﬁment' |
employee inventor of any invention licensed hereunder, the namé
of any agency or department of the United States Government, or .
auy adaptation of the above shall not be used in any promntional

o activity without prior written approval from NTIS.

ARTICLE V
Reporting and Recordkeeping

5}1 LICENSEE.shall providé written bimcnﬁhly statug geﬁorté
to DHHS detailing prugress being made to bring the invention |
licensed hereunder to practical application.. DHHS representa-

' tives shall have the right on reasonable notice to visit

LICENSEE's premises, to review LIGENSEE's written data relating




to the LICEISnD PRODUCT and to monitor LICENSEE's facxlities for
the procuction of LlGENSED PRODUCT and for research on DEVmLOP-
MENT PRDDUCTS. if any. After FDA APPROVAL only annual reports
shall be required unless otherwlse requested by HTIS. Bimonthly
reports shall be retatned until FDA APPROVAL and forlone-(lj year -
thereafter; and annual reports shall be retained fox ome (1)

year.

5,2 Until FDA APPROVAL, LICENSEE shall, on a bimnnthlj
basis, update the Hational Cancer Institute (NCI) Iﬁvestigational
Rew Drug (IND) master file with all clinical info*mation and test
data relating to LICENSED PRODUCT

5.3 Any technical information including but not limited to
elinical and non-clinical informatioﬁ'developad undgr‘this
Agreement will be made available to DHES upon request. Such
information generated under DHHS approved protocols will be'ﬂade

“available to DHHS andWDHHS ghall be free to release such

rmal _ except for information in the B
. info tion to third parties.. possession of licenseé prior Cg}éE’f

to the effectlve date of thls
agreement,

5.4 LICENSEE agrees to submit to NTIS, within sixty {60)
days after each calendar half-year ending June 30 snd December

31, reporta setting forth for the preceding six (6) month period

~ of the amount of LICENSED PRODUCTS sold, the NET SALES PRICE

thereof and the amount of royalty due thereon; and with each
such report to pay the amount of royalty due. If no royalties
are due to NTIS for any report périod. the written report ghall

BO state,

5.5 LICENSEE shall keep accurate and complete records of
LICENSED. PRODUCTS sold or otherwise disposed of under this

Agreement, appropriate to determine the amount of royaltles due




hereunder. Such records shali be tetained for at least one (1)
year following a given reporting period, and shall be_available
during normal business hours for inspection at the expense of

NT1S by an accountant selected by NI1S and approved by LICENSEE

for the sole purpose of verifying'raports and payments_héréunder.”

Such accountant shall not disclose to NTIS any information other

than information relating to the accuracy of reports and payments

made under thls Agreement,

ARTICLE VI

_ Patent Enforcement .
6.1 LICENSEE shall notify RTIS promptly in writing of any
infrlngement of PATENT RIGHTS which beccmes known to LICENSEE.

6.2 In the event that NTIS ﬁetermines that a substantial
infringement of PATENTS RIGHTIS exists, which determination shall
be made by written notice to LICENSEE, NTIS shall take prompt
action to attempt to eliminate that substantial infringemenﬁ.
LICENSEE shall, at the requeat of NT1S, cooperate fully iﬁ
gathering information concerning whether an infringement of
PATENTS RIGHTS constitutes a substantial infringement fbr_thé
purpose of this ARTICLE. WNTIS shall notify LICENSEE (within
thixty (30) days following LICENSEE's notice under Paragxaph'

C6.1), In writing..of its determination that a substantial in-
- fringement of PATENT RIGHTIS exists and that NTIS will_ﬁttempt to-

" eliminate that substantial infringement,

6.3 Should NTIS be unsuccessful in eliminating the sub-
stantial 1n£ringement within ninety (90) days following
LICENSEE'B notice under Paragraph 6.2, NTIS agrees to recommend

to the appropriate United States Government authorities that an

Fd




infringemént action based on PATENT RIGHTS be initiated,
LICENSEE shall at NTIS' request cooperate in every respect
including making avallable to NTIS records, information,
avidence, and testimony by employees of LICENSEE relevant to the
substantial infringement of the \icensed PATENT RIGHTS,

6 h If after twelve (12) mcntha from the date of the

written aecislon by NTIS to attempt to elxminate ivfringement of

the PATENT RIGHTS, NTIS has not eliminated the 1nfr1ngement of
PATENT KIGHTS or if the United States Government has not initi-
ated an infringement suit, LICENSEE may cease payment of-royal-
ties due hereunder resulting from sales of LICENSEb.PRODUCTS;‘
When sugh.infringement has been eliminated,‘or an éppropriaca_
infringeﬁent sﬁit_has-ﬁee—been initiated, the obligatibn to ﬁay
the royalties shall resume, royalties being due only'from the ';zf/f
date the infringement is eliminated or from the date én_inffingeé .,g
ment aetion is initiated. - o } ;kgxs

ARTICLE VII

Licensea Performance
7.1 LICENSEE agrees that it will:
 (a) provide aufficient LICENSED PRODUCT to meet the

requirements of DHHS approved protocols; and
prior to FDA approval

(b} notldistribute any LICENSED PRODUCT unl:ss

such distribution is under a4 DHHS approved protocol;

A

and

{c) not enter into any exclusive arr&ngemant.
with any third party for the purpose of testing
the LICENSED PRODUCT or any DEVELOBMENT PRODUCT
without prior approval of DHHS; and |
(d) within f£ifteen (15) working days after its

occurrence, report any adverse biosafety event in



ﬁriting to the Director, Division of Safety, Natiﬁﬁal
Institutes of Health (NIH), 9000 Rockville Pike, |
Bethesda, Maryland 20205 or.by telephone |

at 301/496-1357. '

7.2 LICENSEE, its AFFILIATES or sublicensees, as the case
ray be, shall expend reaadnéble efforts and’resourées to carry |
out the development and marketing plan in accordance with |
LICENSEE's application for a license and shall hring LICENSED
PRODUCTS to the point of practical application (as defined at 41
C.F,R. 101-4,102(d)) within six (6) months of the éffective date
of this Agreement unless this period is extended by mutual
agreement of the parties, NTIS shall not unreasonablj withhold
approval of any request of LICENSEE to extend this period, £
such request 1s supported by & reasonable showing by LICENSEE of .
due diligence toward briﬁging thé LICENSED PRDDUCTS_tb the point
of practlcal application, 'Due diligence" shall 1nclude.any.
reasonable and diligent application for appraval required by any
Govermment agency within the United. Statea.

7. 3 After bringing LICENSED PRODUCT(S) to the point of
practical applmcatlon. LICENSER agrees to keep LICENSED
PRODUCT(S) reaaonably available to the publiec during the term of

this Agreement,

7.4 LICENSEE agrees that any LICENSED PRODUCT sold in the
United States will be substantially manufacturad in the United
Stateg. | |

7.5 Failure to comply with the terms of thls ARTICLE shall
be cause for modification or termination of the licenge granted

‘herein in accordance with ARTICLE VIII of this Agreement. -




7.6 All reguirements and obligations of LICENSEE, its
AFFILIATES and 1its sublicensees undefrthia &gréementfare in-
addition to applicable Federal Statutes and Reguiationé.

7.7 LICENSEE agrees to cooperate with DHHS 1n”colleCtion,
evaluation and maintaining data from tests of inveStigationali' :

biological assays.

ARTICLE VIII

Modification oxr Termination

8.1 HNomexclusive license granted pursuant to AETICLE_II may
be modified or tefminatedrbj NTIS ,subject to Paragraph8 8;2 and
10, 4, lf it is determined that: o :

(a) LICENSEE is not executing the plan

 pubmitted with its request for a license
under the PATENT RIGHTS or is not fulfilling
the repﬁesentations made to DHHS subsequent
to its license request and has not | |
otherwise demonstrated to the éatisfactioﬂll
DHHS and NTIS that it has taken or can
be.gxpected to take within a reasonable time effectiﬁe
steps to achieve practical application of the
Invention;
(b) Such action is neceésary to meet requirements.forf
public use specified by Federal Regﬁlatidns igaued
after the date of the license and such requirements
are not reasonably satisfied by the LICENSEE;
(¢) LICENSEE has willfully made a false gtatement
or willfully omitted a material fact in the license
épplication_or in any report required by this

Agreement




(d} LICENSEE, ité AFFILIATE or its sublicensee

commits é substantial breach of a covenantj '

or agreement contained in the llcense;

(e) LICENSEE is adjudged a bankrupt ot has its assets

placed in the hands of a receiver or made any

assignment or other accommodation for the-benefit of

ereditors) o

(£) LICENSEE, its AFFILIATE or its sublicensee

fail to comply with accepted P-3 biosafety ccntainment

facility requirements; or _

(g) DHHS falls to approve LICENSEE's, its AFFILIATE's
. or its sublicensee’s production facilities for the

LICENSED PRODUCT after an'inmspection thereof.

8.2 Prior to any modification or termination_of.the 11cénsé
granted herein, NTIS shall furnish LICENSEE and any éublicenéeeg |
of record a written notice of intention to modify or terminate
the liceﬁse, and the LICENSEE and'any sublicensee shall be -
allowed ninety (90) days after receipt of such notice to remedy
any such breach or default of any covenant or agxeemént of this
Agreement or to show cause why the license granted herein should

not be modified or terminated

8.3 LICENSEE may terminate this Agreement or 1ts license as
to any of the PATENTS RIGHTS upon ninety (99) days written nocice |
~ to NTIS,

.8.4 Upon termination of this Agreement or of |
the license granted.to any of the PATENT RIGHIS herein, sums due
to NIIS from LICENSEE relating to such termination shall becqmé |
immedlately payeble. In all-other respects, the rights and

»




obligations of the parties affected'by such termination shall

cease'as"of the effective date of such termination,

ARTICLE IX
Duraticn

This Agreement, unless sooner terminated as provided heze-
in, shall remain in effect until the expiratioﬁ date of the

last-to-expire patent included in the PATENT RIGHTS.

ARTICLE X
General i
10.1 NTIS represents and warrants that the entire'figﬁf.l
title and interest in the patant application comprising the
PAIENT RIGHTS have been assigned to the United States. of America

as rvepresented by the Secretary of Commerce and that NTIS has the

authority to issue licenses under the said PATENT RIGHTS, NTIS.
dpes not warrant the validirty of the PATENT RIGHTS and ﬁakes'no
representations whatsoéver with regard to tﬁe scope pf:the i
PATENT RIGHTS ox that such PATENT RIGHTS may be exploited by
LICENSEE, ite AFFILIATES or sublicensee without infringing other

patents.

10,2 NTIS shali notify LICENSEE of any subsequent &ngement

containing move favorsble terms and conditions which may here-

_afﬁer be granted by NTIS to any other party under PATEHT-RIGH181 

and LICENSEE, if it is in & position to do so, may substitute all

the terms and conditions of such other agreement for the terms

and conditions of this Agreement.

10.3 without the prior written approval of NWTIS,
the license granted pursuant to this Agreement shall not be

transferred by LICENSEE to any party other than to a successor or




gasignee of the businésa interest of LICEHSEE relating to
LICENSED PRODUCTS. o B

10.4 The parties shall make every ressonable effottfto_'_.
resolve amiqabiy qny_disﬁute concerhing a2 question of fact
arisiﬁg under this Agreemeﬁtl Any disputes not settied amiéably._'
between the parties conceruing a question of fact ariﬁing_undér'
this Agreement shall be decided by the Direcior, NTIS, (with the
cdncurrgnce of the Assistant Secretary for Health, DHHI) who |
shall reduce his decision to writing and mail or dtherwisé
fninish a copy thereof to’LICENSEE The decmsion of the
Director, NTIS, to modify or terminate this Agreement shall be
£inal and conclusive unless, LICENSEE mails or otherwise
furnishes to the Director, NTIS, e written appeal under the
Appeal Procedures of 15 C.F.R. Part 17, Subpart G, Pendlng final _
decision of a dispute hereunder, LICENSER shall proceed |
dlllgently with the performance of its obllgations undar thls

Agreement.

| '16;5: The intérpretation and applicﬁtion_df the pré#islbns : 
} of this.Agreement,shall_be governed by'the laws pf ﬁhé Uhi;ed_
Stateg as interpreted and applied by the Federal courcs ir the .
District of Columbia,'United States of America, ..

10 6 Written notices required to be given under this
Agreement ghall ba considered duly given if malled first class,

- postage prepaid and addressed as follows:

If to NTIS: Director, Office of Federal Patent
. _ Ticenging '
National Technical Informatinn Service
United States Departument of Commerce
5285 Port Royal Road
-Springfield, ‘Virginia 22161

g




DRAFT

_._ g e

LICENSE AGREEMENT

This Agreement is entered into between the Natiohel

Technical Information Service (NTIS), a primary-operating unit'

of the United States Department of Commerce, having offlces at_-'

5285 Port Royal Road, Springfield, VA 22161, and Petra

Biomedical Products, In¢. (hereinafter "LICENSEE"),-having

offices at Tulsa, Oklahoma.

WHEREAS, the United States of America, as:represented by
the Department of Health and Human'Services'has sponsored
research on a recombinant DNA which direéted the.production 6f
human growth hormone when introduced into cultured mammalian
cells and has rece1ved by assignment certain valuable PATENT

RIGHTS in the United States and certain foreign countrles, and

WHEREAs;'pursuant to 35 U.S.C. 207 and 41 C,F.R,LlQl-h.ig
the Department of Health and_Human Services hasrtrapsferred_
eﬁstody of the entire right, title, and interest:toisaidt
PATENT RIGHTS (hereinafter defined) to the UnitédetatesJ

' Department of Commerce; and

WHEREAS, the United States Department of Commerce,

pursuant to 35 U.S.C. 207 and 41 C.F.R. 101-4.1, is authorized

: to‘receiVe by transfer custody of the right, title, and inter-.

est in federally owned inventions in the United Stetes,_td
grant'licenses under federally.owned patents and patent
applications, and to undertake all other suitable:andrnecee;_
sary steps to protect and admiﬁister rights te_federally owned

inventions; and

- WHEREAS, the Secretary of Commerce, through‘Department'-
Organization brder 30-7A, has delegated to NTIS tﬁe;authority
of the Secretary to'acquire federally owned inventions.from
- other federal agenc1es for the purpose of llcen51ng the use of

those inventions in the United States- and




WHEREAS NTIS desires, in the public interest, that the
subject invention be perfected, marketed, and practlced SO
that the benefits are readlly avallable for w1dest p0551b1e

utlllzat1on in the shortest time p0551ble, and

WHEREAS, LICENSEE has the facilities, personnel, and
expertise to bring the LICENSED PRODUCTS to the point of

practical application at an early date; and

WHEREAS, in consideration of the grant of a license to
practice the subJect inventlon LICENSEE agrees to expend
reasonable efforts to achieve early practical appllcatlon of

the 1nvent10n,

- NOW THEREFORE, in accordance with the above cited statute
and regulations and in consideration of the foregoing, NTIS

and LICENSEE agree as set forth below.

ARTICLE I

Definitions

. ..1.1 PATENT RIGHTS shall mean U.S. Patent Application
Serial Number 452,783 and in all continuations and divisions
thereof and paeents issuing thereon and reissue patente
resulting from such original patents and corresponding foreign
.patent applications identified in the.Schedule attached to
this Agreement and made a part hereof and in all divisions and
continuations of such patent applications and all original and

reissue patents resulting from such patent applications.
1.2 LICENSED PROCESS shall mean a method for pfodUCing
human growth hormone encompassed by a valid claim in an

unexpired patent under PATENT RIGHTS.

1.3 LICENSED PRODUCTS shall mean human growth hormone
produced by the LICENSED PROCESS,




1.4 LICENSED TERRITORY shall mean those countries listed
in the Schedule and in which PATENT RIGHTS have not explred or
been abandoned by NTIS.

1.5 AFFILIATE(S) shall mean any company, corporation, or
business in which LICENSEE owns at least fifty perﬁent iSOZ)

of ‘the voting stock.

1.6 NET SALES shall mean the amount billed or invoiced
on the sale of LICENSED PRODUCTS or, if disposed of other than
'by sale, the amount billed or invoiced for a like quality and
- quantity of LICENSED PRODUCTS sold by.LICENSEE or its‘licensed‘
'AFFILIATES at or about the time of such disposal less:

(a) Customary trade, quantity, or cash dis¢oﬁﬁts and
| nonaffiiiated brokers' or agents' commissions

actually allo%ed and taken; |

(b}. Amounts repaid or credited by reason of fejéctioﬁ .

| or return of LICENSED PRODUCTS; o

(¢) Any duty or tax based dlrectly on NET SALES or?
turnover or delivery of LICENSED PRODUCTS 3 and/or

(d) Any packaging, freight, or other tranSportation

costs and insurance charges.

NET'SALES of any LICENSED PRObUCTS sold or otherwise disposed
of by LICENSEE or licensed AFFILIATES which are in combination
- with one or more active ingredients which contribute thera-
peutic value to the combination shall be calculated by multi-
plying thé amount billed or invoiced of such combination of
LICENSED PRODUCTS and such dther ingredients which contribute
therapeutic value by a fraction represented by the_formula

A/ (A+B), wherein A is the cost to the LICENSEE or licensed‘j-
AFFILIATES of the LICENSED PRODUCTS and B is the cost of all
other such active ingredients; provided, howevef, ﬁhat in no
event shall the adjusted NET SALES be less than fifty percent
(50%) of the NET SALES of the_combination prbduct. For the

purposes of this Paragraph, the costs to be used in




calculating adjusted NET SALES shall be the maﬁufacturing'cost
for materials, direct labor, and manufacturing ovérhéad. |
calculated according to LICENSEE's customary and adéepted

accounting procedures.

ARTICLE IT

2.1 NTIS hereby grants to LICENSEE, subject to the terﬁs” _1
and conditions herein, a revocable (as provided in Article
1X), partial exclusive license under PATENT_RIGHTS to make and.
have made LICENSED PRODUCTS by the LICENSED PROCESS in the
.LICENSED TERRITORY and to use and sell LICENSED'PRODUCTS.by
the LICENSED PROCESS worldwide for a term of seven (7) years
from the effective.date of this Agreement; it-being understobd.
that NTIS reserveé the right to grant a similar_licgpse to one

othér“party._

2.2 NTIS hereby grants to LICENSEE, subject to the terms
and conditions herein, a nonexclusive license under PATENT
RIGHTS to make and have made-LICENSE PRODUCTS in:the LICENSEﬁ .
TERRI?ORY and to.uée and sell LICENSED PRODUCTS worldﬁide for
a ﬁerﬁ starting with the expiration of the partial.exclusive
license period of Paragraph 2.1 and extending for the life of

the PATENT RIGHTS.

2.3 LICENSEE shall have the right to extend this Agree-
ment to any AFFILIATE, subject to the terms and conditions
hereof, and shall notify NTIS in writing with regard to any

such extension of rights.

2.4 LICENSEE and its licensed AFFILIATES shall have the
right to extend to any customer of LICENSEE or licensed :
AFFILTATES a royalty free right to use LICENSED PdeUCTS'l 
purchased from LICENSEE or licensed AFFILIATES.

2.5 LICENSEE shall not have the right to'subliéensé '
nonaffiliated third parties under PATENT RIGHTS to make,
have made, use, or sell LICENSED PRODUCTS in the

4




LICENSED TERRITORY; except that, NTIS may require LICENSEE_to'
grant sublicenses to responsible third parties on terms that
are reasonable in circumstances as may be'neceSSary to fulfill

health or safety needs.

ARTICLE IIIL

Reservation of Rights

3.1 The licenses granted in ARTICLE II are subject to
the reservatioﬁ by NTIS of an irrevocable, nonexélgsive;
_ non—transferable{ royalty-free license for the prectiee of all
PATENT RIGHTS throughout the world by and on béhalfebf-the
Government'of the United States.end on behalf 6f'aﬁy fbreign
'government pursuant to any ex1st1ng or future treaty or.

_ agreement to whlch the United States is signatory.

ARTICLE IV

Royalties and Payments

4.1 Upon execution of this 11cense Agreement LICENSEE |
~ shall pay to NTIS the sum of Five Thousand Dollars ($5,000),
no part of which shall be a credit for other paymentS'dUe or

refunded for any reason.

4.2 LICENSEE shall pay to NTIS an annual minimum payment
of Two Thousand Dollars ($2,000). The first annual minimum
- payment shall be the pro rata portion remainiﬁg in the calen- -
dar year from the_effective date of this Agreement and shall
- be made by LICENSEE upon execution of this Agreement. Subse¥
quent annual miniﬁum payments shall be payable?on January 1
for the duration of this Agreement. The annual minimﬁm_
paymeht made for a calendar year shall be a eredit.fer roy-
alties due for that year pursuant to Paragraph 4.3:But shall

not be a credit for royalties'due in any other year.

4.3 During the partial exclusive term of thie Agreement,
as provided iﬁ Paragraph 2.1, LICENSEE shall pay'NTIS a
royalty of three percent (37) of the NET SALES of LICENSED
PRODUCTS sold or otherw1se dlsposed of by LICENSEE or licensed ”



 AFFILIATES. Upon expiration of the partial exclusive term of

this Agreement, the royalty paid by LICENSEE shall be reduced
to one and one-half percent (1, 57) of the NET SALES of -

LICENSED PRODUCTS sold or otherw1se disposed of by LICENSEE or
licensed AFFILIATES.

4,4 No royalty shall be peyable hereunder to NTIS on the
NET SALES of LICENSED PRODUCTS by LICENSEE or licensed

AFFILIATES to the Government of the United States‘of.America.

4.5 LICENSEE and licensed AFFILIATES to which this
license is extended shall pay all necessary expenses for
commercialization of LICENSED PRODUCTS and sueh expenses shall-
not be deducted from any royalties due NTIS as_btovided in

this ARTICLE,

4.6 All payments dee NTIS under this ARTICLE shallfbe
payable in United States dollars for the account of “NTIS/- -
Patent Licensing." All checks and bankdrafts shall be drawn
on United States Benks I1f payments are overdue, late charges
w111 be applied as required by the Department of Treasury

Flscal Requ1rements Manual, Section 8020, 20.

ARTICLE V

LICENSEE or licensed AFFILIATES may, at their option end
in conformity with applicable statutes, identify LICENSED
PRODUCTS with.the ﬁarking "Licensed under Pendiﬁg_U.S.'Patent =
Application 452,783" or other such patent designations
included under PATENT RIGHTS. The name of the Government
employee inventors,_the name of'any agency or department of
the United States Government, or any adaptation of the above
shallhnot be used in any promotional activity without the’

prior written approval of NTIS.




ARTICLE VI

Reporting and Recordkeeping

- 6.1 LICENSEE shall provide written annual reports within
sixty (60) days of theiend of each ealendarSyear.detailing |
progress toward development, reguiatory aﬁprOvals, and'commer-
cial use that has been made and is intended to be mede_of the
invention licensed hereunder, including a statement of the
time, nature, and amount of capital and other resources
expended in such development and such other data and informa-~
tion as NTIS may request. No further annual progress reports .
will be requ1red after NET SALES of LICENSED PRODUCTS by
| LICENSEE or licensed AFFILIATES unless otherw1se requested by -
NTIS. | e

6.2 LICENSEE agrees to submit to NTIS, within Sixty (60)
- days after each calendar half- -year endlng June 30 and December
31, reports settlng forth for the precedlng six: (6) month _
'period the NET SALES of LICENSED PRODUCTS by LICENSEE and -

' lieeosed AFFILIATES,,and the amount of royalty due;_ahd_with
each such.report to pay the rojalties due., If no'royalties
are due to NTIS for any reporting period, the written report.

shall so state.

. 6.3 LICENSEE shall keep accurate records of LICENSED

_ PRODUCTS sold or otherw1se dlsposed of under thlS Agreement
appropriate to determine the amount of royaltles-due undernand
of progress toward development, regulatory approval, and
commercial use,_appropriate to determine the time, nature, and
amount of capital and other resources expended as required
under Paragraph 6.1. Such reoords shall ‘be retained for at
least two (2) years following a given reportlng period, and
shall be available during normal business hours upon no less

than seventy-two (72) hours prior notice for inspection at the

expense of NTIS by an accountant selected by NTiS and approved. e

by LICENSEE for the sole purpose of verifying reports and

6.1




Agreement,

payments hereunder. Such accountant shall not disclose to
NTIS any information other than information relating to the

accuracy of reports and payments required under this

ARTICLE VII

Patent Enforcement

7.1 LICENSEE shall notify NTIS promptly in ertlng of
any infringement of PATENT RIGHTS which becomes known to
LICENRSEE or-licensed AFFILIATES. LICENSEE and licehsed'

AFFILIATES agree to cooperate fully with NTIS in gathering and -

making available to NTIS information on the notified infringe-~-

ment., NTIS shall take prompt action to determine whether such
infringement constitutes a substantial infringement_of PATENT

RIGHTS,

7.2 In the event NTIS determines under Paragraph 7.1

that a substantial infringement of PATENT RIGHTS exists, NTIS

shall take prompt action to attempt to eliminate that substan—

tial infringement. Should NTILS be unsuccessful-in'eliminatihg
the substantial infringement, NTIS agrees to recommend to_'

apprcpriate United States Govermnment authorities that an

- infringement action be initiated. LICENSEE shall,_at NTIS'

request, cooperate in every respect, including.making avail-
able to NTIS records, information, evidence, and.téstiﬁbny by
employees of LICENSEE and licensed AFFILIATES relevant to the
infringement of PATENT RIGHTS.

7.3 If after twelve (12) months from the date of LI-
CENSEE's notice to NTIS under Paragraph 7.1, NTIS has not
elimineted the infringement of PATENT RIGHTS specified in f
LICENSEE's notice and determined by NTIS under Paregraph 7.1
to be a substant1a1 infringement of PATENT RIGHTS or the'
Unlted States Government has not initiated an 1nfr1ngement
suit or empowered LICENSEE to institute an infrlngement sﬁit

under Paragraph 7.4, LICENSEE shall be excused from payment of

royaltles thereafter due hereunder resultlng from NET SALES of

6.1.1




LICENSED PRODUCTS. When the infringement has been eliminated
or ét Ieasf one infriﬁgement_suit has been-file&_aﬁd;When NTIS
has notified LICENSEE in Writing of either such event,
LICENSEE's obligation to pay the royalties éhali reéume with
'respect to NET SALES made after LICENSEE's reéeiptIOf such
notice from NTIS; | . .

U m attathed

ARTICLE VIII

Llcens ce Performance

8.1 LICENSEE, or licensed AFFILIATES, as the case may
be, shall expend reasonable efforts and resources to carry out
the development and marketing plan submitted with LICENSEE's
applicatioﬁ for a license and shall bring LICENSED PRODUCTS to
the point'of practical application (as défined.at»hl C'F R.
101-4,102(d)) within three (3) years of the effectlve date of
this Agreement, unless this perlod is extended by mutual _
'agreement of the parties. NTIS shall not unreasonably w1th- '
hold approval of any request of LICENSEE to extend this “

perlod if such request is supported by a reasonable show1ng

by LICENSEE of due dlllgence toward bringing LICENSED-PRODUCTS.S '

to the point of practical application. 'Due diligende"_shall
include any reasonable and diligent application for approval-

'required by any Government agency within the United States.

8.2 After bringing LICENSED PRODUCTS to the point of
practical application, LICENSEE agrees to keep LICENSED
PRODUCTS reasonably available to the public during the termEof

this Agreement,

_ 8 3 LICENSEE agrees that LICENSED PRODUCTS. sold or
otherw1se disposed of in the United States by LICENSEE or

licensed AFFILIATES will be manufactured in the United States.

8.4 Failure to comply with the terms of this ARTICLE
shall be cause for modification or termination of the license

granted herein in accordance with ARTICLE IX of this Agreement,




9.1

ARTICLE IX

Modification and Termination

The license granted herein may, subject to Para-

graphs 9.2 and 11.3, be modified or revoked by NTIS, in whole

or in part, if it is determined that:

(a)

(b)

(c)

(d)

(e)

(£)

9.2

LICENSEE fails to meet its obligation under ARTICLE_
VIII; |

Such action is necessary to meet requirements for

. public use specified by Federal regulations issued

after the date of the license and such.requirements
are not reasonably satisfied by the licensee;

LICENSEE has willfully made a false statement of or

'willfully omitted a material fact in the ligenSe

application or in any report required by this
Agreemenf; | | |
LICENSEE defaults in making any reporf required by
this Agreemeht or commits a substantial breach'of a

covenant or agreement contained in this AgreEment;

or

The LICENSEE becomes insolvent or makes an

'assigﬁment for the benefit of creditors or any

proceeding is commenced by or against the licensee

under any bankruptey or receivership laws and such

proceeding is not dismissed within sixty. (60) days

after its institution, or

The LICENSEE or licensed AFFILIATES misuse the

patent,

Prior to any modification or termination of the

license granted herein, NTIS shall furnish LICENSEE and any

licensed AFFILIATES of record a written notice of intention to

modify or terminate the liceﬁse; and the LICENSEE_and_ahy o

licensed AFFILIATES shall be allowed thirty (30) days after

receipt of such notice to remedy any such breach or default of

any covenant or agreement of this Agreement or to show cause

why the license granted herein should not be modified or

terminated,
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ARTICLE X
Duration
nt; unless sooner modified or terminated as
shall remain.in'effect_until the expiration

patent included under PATENT RIGHTS. .

ARTICLE XI

General
epresents and warrants that the entire right,
st in the patents and patent appllcatlons
TENT RIGHTS have been 3351gned_to_the United
as fepresented by the Secretarylof.Commerce
the authority to issue licenses under said
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ensed hereunder and makes no representation

In other respects, the rights and -



whatsoever w1th regard to the scope of the 11censed PATENT

RIGHTS or that such PATENT RIGHTS may be exploited by LICENSEE.

or llcensed AFFILIATES without infringing other patents,

11.2 The licenses granted pursuant to thié_Agregmant
shall not be transferred by LICENSEE to any party dther'than'
to a successor or assignee of the business interest of

LICENSEE relating to LICENSED PRODUCTS.

11.3 The parties shall make every reasonable effort to
resolve amicably any dispute concerning a question of fact
arising under this Agreement, Any disputes not settled
amicably between thé parties concérning a questicn of.fact
| arising under this Agreement éhall be decided By the Difector,_
NTIS, who shall reduce his decision to writing'andfmail or
otherwise furnish a copy thereof to LICENSEE. The decision of

the Director, NTIS, shall be final and conciusiVe' uﬁleéé
within thirty (30) days from the date of receipt of such copy,
LICENSEE mails or otherwise furnlshes to the Dlrector NTIS, a
'wrltten appeal addressed to the Secretary of Commerce, Thg
decision of the Secretary or the Secretary s duly authorized
represeﬁtative‘for_the determination shall be final'unless_
'apﬁééied to a United States court of competent jurisdiction,
In connection with any appeal proéeeding under this provision,
LICENSEE shall'be afforded an opportunity to be heard and to
offer evidence in support of its appeal, Pendihg fiﬁal. |
decision of a dispute hereunder, LiCENSEE shall proceed
dlllgently with the performance of its obllgatlons under this
Agreement and in accordance with the decision of the Director,
NTIS. This dispute provision does not preclude cons;deratlon_
~of questions of law in connection with decisions provided for
above; provided, however, that nothing in this Agreement shall
be construed as making final the decision of any agency

official, represéntative, or board on a question of law.

11.4 The interpretation and application of the pro-

visions of this Agreement shall be governed by the laws of the

10
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¥

United States as interpreted and_epplied by the federal courts é'

in the District of Columbia, United States of Americe.

11.5  Written notices required to be given'uﬁder_this o

~ Agreement shall be addressed as follows:

If to NTIS: . Manager, Patent Licensing
National Technical Information Service
United States Department of Commerce
5285 Port Royal Road
Springfield, Virginia 22161

If to LICENSEE: Michael D. Roark
SR _ Vice President for Research
and Production
Petra Biomedical Products Inc.
8740 East 1lth Street
Tulsa, Oklahoma - 74112

or such other address as either party may request in. ertlng

11.6 This Agreement constitutes the entire understanding

between the parties and neither party shall be. obllgated by
any condltlon or representation other than those’ expressly
stated herein or as may be subsequently agreed to by the

parties hereto in writing,

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be executed by their duly authorized

representatives,

The effective date of this Agreement is

Witness: National Technical Information Service

JOSEPH F. CAPONIO

Director
Date f S _ | Date
Witness: | Petra Biomedical Products Inc.

Date S Date

11"



ATTACHMENT

7.4 During the exclusive term of this Agreement as providéd
.under Paragraph 2.1, NTIS_may; at its option, empowef LICENSEE
pursuant to the'provisions of 35 USC 29 and other relevant
statutes to institute én infringementléuit at its.expense in
the name of NTIS and LICENSEE, provided hﬁwever, that NTIS and
appropriate U.S. Government authorities shall have the coﬁtinu—
ing right to intervene in such legal action. Any recovery .
obtained by LICENSEE as a‘result of such proceeding, byrsettle~

ment or otherwise, shall be the property of LICENSEE.




THBURSDAY, SEPTEMBER 11, .1986-

-

The GATT Mine Fleld

By JEFFREY E. GARTEN
When trade ministers frem Washingten
east fo. Jakarta, and from Tokyo west to
Buenos- Aires, gather in Uruguay next
week to launch a new round of negotia-
tions; expect the standard pap ahout free
trade and fair play. Harmless as this may

seem, these talks may not be in Washmg— ‘

ton’s best interests.

Sure, we're_all for more trade. But‘ K

these negotiations, pushed almost single-
handedly by the Reagan team for the past

-five. years, are based on mistaken opti- -

mism that a new set of bargaining that en-
compasses everything from wheat to insur-
ance and involves virtually all nations wiil
lead to the freeing up of trade, Get every-

-one around a table to discuss all problems

at once; so the reasoning goes, and the re-

suit will be lower barriers to the move- -

ment: across borders of food, manufac-
tures, technology, even banking.
Misplaced Faith

The fact is that the momentum is over
for progressive trade liberalization through
omnibus, multilateral marathons like the
coming session under the General Agree-

ment on Tariffs and Trade (GATT}. The

push ended when tarifis were negotiated
down to insignificant levels in most coun-
tries, including the U.8. and Japan, leaving
non-tariff barriers—such as quotas and
regulations on procurement, customs pro-
cedures, and protection of national secu-
rity—as obstacles to commerce.

The administration has advocated
global trade talks because this is how the
executive branch has done things in the
past and because it believes they will re-
duce congressional pressure for more pro-
tectionism in the face of a looming $170 bil-

lion trade deficit. Unfortunately, such faith

is misplaced.

Start with false historical -analogies,
Washington remembers such trade negoti-
ations as the Dillon Round (1960-1961), the
Kennedy Round (1963-1967), and the Tokyo
Round (1974-1979) —which together gave a

terrific boost to world trade by lowering-
. tariffs from 40% to less than 5%. American

officials recall that these events were suc-
cessful because the U.S. was able to trade
off concessions on its side for more-or-less

equivalent breaks from other nations— -

lower duties on steel imports into the U.S.
from Kobe, for example, for easier entry
for Kansas grains into Japan. )

The current scene is different. Unlike
import duties, non-tariff barriers cannot be
lowered with percentage cuts. Instead, a
new system of regulation—a legal
“code" —inust be set up specific to each of
the many different impediments to trade,
agreed to by a host of countries, and moni-
tored and enforced internationally. These
highly detailed and legalistic arrange-
ments provide very little opportunity for
irade-offs. Is it realistic, for example, that
Brazil would lower its national-security
strictures against computer imports from

-all countries in exchange for everyone

eise’s loosening up on health regulations

concerning certain agricultural products?

It is- more likely, in fact, with so many

countries and issues mixed together, that
~ stalemate will prevail.

Another change of scene‘ relates to
Ameriea’s negotiating leverage. In the
past, U.S. economiic dominance was over-

whelmmg .Iapan did not really become an
economic superpower until the end of the
Carter administration. The Brazils, Koreas
and Taiwans have only recently become
major world traders.

Now Washington is playing with a weak

hand. It wants something very specific and *
precious to other nations: an opening of

their technology markets, easier entry for
oyr banks and

Europe’s agriculture, In the past the U.S.
could promise others. the quid pro que of
increased access to our market. But today
we've given everything away unilaterally,
thanks to our consumption-stimulating
budget deficits, our no-strings-attached ap-
proach to deregulation of telecommunica-
tions and financial services, and Washing-

ton’s blase attitude toward a soaring dollar ,

between 1980 and 1984,
America’s weakness is compounded by

debilitating contradications between the

It is vital for the U.S.
to focus on issues where
substantial  results  are
achsevable soon. This calls
not for a global jamboree,
but for negotiations on a
more manageable scale.

administration free-trade rhetoric and its

protective actions on steel, footwear, ma-
chine tools, motorcycles, textiles, shingles
and sugar. In the past few months alone,
the administration proposed and concluded
a semiconductor pact with Japan that is a
price-supporting carte! involving extensive
government regulation. Washington has

" slapped subsidies on wheat to the U.S.5.R.,

mocking its own criticism of similar Euro-
pean practices and clobbering allies like
Austratia that do not subsidize. At bottom,
moreover, U.S. trade policy consists of
threats to unleash a protectionist Congress
and further weaken the dollar, both of
which will harm ourselves as well as oth-
€r5.

The great danger is that a new round ‘

will have a constricting and not liberaliz-
ing 1mpact

As in the past, the administration will
have to pay a price to get negotiating au-
thority from Congress and then to get leg-

islative ratification for the subsequent .

agreements. It's a pattern known in arms-
control pacts where the cost of appeasing
the Pentagon with new tanks, ships and
planes exceeds the weapons reduction in
the disarmament agreement itself.

There -is also the problem of false ex-
pectations. Both the administration and

" Congress believe the problem with U.S:
- trade is that others cheat on the rules, and

Washington is determined that the new ne-

gotiations will address this problem head -

on. But in 1984, only 5% of imports to the

U.8.- were challenged before the Interna- -

tional Trade Commission for unfair prac-

tices and only half of that amount was offi-

cially declared unfair. The frustration of
dashed hopes could lead to a backlash of
even more protectionism.

insurance  companies,
tougher copyright laws, major reforms in.

-

- dollar that doesn’t extol its sky-high value

_ Shearson Lehman Brothers Inc., just com- *

Moreover, the sheer number of coun-
tries involved in the global negotiations is
apt to result in a lowest-common-denomi-

-nator approach to trade policy and thereby

reinforce the trend toward ‘‘managed "
trade,” a euphemism for more regulation
along the lines of the Multifiber Agree-
ment, the most recent version of which™
was signed last month. Codes dealing with
non-tariff barriers involving nations of so
many different stages of development are '
particularly susceptible to more bureau- -
cratic intervention, more red tape and
more fine print, since they have to address -
so many different legal and admmistratwe
systems.

For the U.8,, it is vital to focus on is-
sues where substantial results are achiev- -
able, and soon. This calls not for a global ~
jamboree, but for negotiations on a more -
manageable scale, - sometimes bilateral, -

-sometimes involving several nations, And ~

to make real headway, trade will have to -
be discussed alongside other economic lS-
sues.

In fact, the GATT talks could divert at- ~
tention from a really important trade
agenda. '

It is critical, for example, that the U.S. -
keep relentless pressure on Tokyoe to
open its markets, not just with lower -
quotas but also with a faster paced gross -
national product, Global negotiations make N
it easier for Japan to squirm out of the

. limelight and to defer decisions unti!
- "broad consensus’’ is reached.

The U.8, should intensively pursue a -
free trade and currency coordination pact
with Canada: exports and imports with our -
Iargest trading partner exceed $100 billion
annually. It should likewise propose a
package of debt-relief and trade promotion
with Mexico, our most important Third -
World market. Yet focus on these issues
will be blurred in the hubbub of Punta del
Este. :

We ought to negotiate. hard to free up
trade in wheat, telecommunications and fi-
nancial services, for example, but the task
is best accomplished in smaller forums
‘and not with all the world’s trade bureau- -
crats at the same.iable.

Tied Hands .
The biggest setback would be if the new
trade round distracted attention from our
home-grown itive handicaps -
an antitrust pelicy that ties our hands
against corporate giants from abroad, an
approach _to research-and-development
promotion that centers Gn MOMTATY and not
industrial TeChmology, and 4 falure to de-
vise_a market-oriented sysié to Iessen
the impact 6n_workers and cormmiunities
clobbered By imports. Most of all, Wash-
ington needs to devise a policy toward the

one day, then dramatically diminish it the

next.

Paula Stern, recent head of the Interna- .
tional Trade Commmission, put it well; “Qur .

- chief concern need not be the tilt of the

playing field. We must concentrate, in-
stead, on building up the American
team.”

Mr. Garten, a managmg dzrector of

pleted o two-year assignment. in Tokyo
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When trade ministers from Washington
east to Jakarta, and from Tokyo west to
Buenos- Afres, gather in Uruguay next

" week to ldunch- a new round of negotia-

tions, expect the standard pap about free
trade and fair play. Harmless as this may

seem, these talks may not be in Washing- 7

ton's best interests.

Sure, we're all for more trade, But.
these. negotiations, pushed almost singlé-

handedly by the Reagan team for the past

five years, are based cn mistaken opti-

mism that 2 new set of bargaining that en-
compasses everything from wheat to insur-
ance and involves virtually all nations will
lead to the freeing up of trade. Get every-

-one around a table to discuss all problems

at once, so the reasoning goes, and the re-
sult will be lower barriers to the move-
ment- across borders of food, manufac-
tures, technology, even banking.
Misplaced Faith

The fact is that the momentum is over
for progressive trade liberalization through
omnibus, multilateral marathons like the

coming session under the General Agree-.

ment on Tariffs and Trade (GATT). The
push ended when tariffs were negotiated
down to insignificant levels in most coun-
tries, including the U.S. and Japan, leaving
non-tariff barriers—such as quotas and
regulations on procurement, customs pro-
cedures, and protection of national secu-
rity—as obstacles to commerce.

The administration has advocated

.1 global trade talks because this is how the

executive branch has done things in the
past and because it believes they wiil re-

: - duce congressional pressure for mere pro-

tectionism in the face of a looming $170 bil-
lion trade deficit. Unfortunately, such faith
is misplaced, )

Start with false historical analogies,
Washington remembers such trade negoti-
ations as the Dillon Round (1960-1961), the
Kennedy Round (1963-1967), and the Tokyo
Round (1974-127%) —which together gave a

terrific boost to world trade by lowering:
_ tariffs from 40% to less than 5%. American

officials recall that these events were suc-
cessful because the U.S. was able to trade
off concessions on its side for more-or-less

equivalent breaks from other nations— -

lower duties on steel imports into the U.S.
from Kobe, for example, for easier entry
for Kansas grains into Japan. ‘

The current scene is different. Unlike

. import duties, non-tariff barriers ecannot be

lowered with percentage cuts. Instead, a
new system of regulation—a legal

“code” —must be set up specific to each of .

the many different impediments to trade,
agreed to by a host of countries, and moni-
tored and enforced internationally. These
highly detailed and legalistic arrange-
ments provide very little opportunity for
trade-offs. Is it realistic, for example, that
Brazi! would lower its national-security
strictures against computer imports from
all countries in exchange for everyone

else’s loosening up on health regulations '

concerning certain agricultural products?
It is more likely, in fact, with so many
countries and issues mixed together that
stalemate will prevail. :

Another change of scene relates to .

Ameriea’s negotiating leverage. In the

. past, UJ.8. economic dominance was over-

. our banks and
tougher copyright laws, major reforms in.

whelming. Japan did not really become an
economic superpower until the end of the
Carter administration. The Brazils, Koreas

and Taiwans have only recently become -

major world traders.
Now Washington is playing with a weak

hand. It wants something very specific and -

precious to other nations: an opening of
their technology markets, easier entry for
insurance companies,

Europe’s agriculture. In the past the U.8.
could promise others the guid pro que of
increased access to our market., But today
we've given everything away unilaterally,
thanks to our consumption-stimulating

budget deficits, our no-strings-attached ap- -

proach to deregulation of telecommunica-
tions and financial services, and Washing-

" ton’s blase attitude toward a soaring dollar .
. between 1980 and 1984.

America’s weakness is compounded by

.debilitating contradications between the

It 15 vital for the U.S.
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substantial  results  are
achievable soon. This calls
not for a global jamboree,
but for negotiations on a
more manageable scale.

administration free-trade rhetoric and its

protective actions on steel, footwear, ma-
chine tools, motorcycles, textiles, shingles
and sugar. In the past few months alone,
the administration proposed and concluded
a semiconductor pact with Japan that is a
price-supporting cartel involving extensive
government regulation. Washington has

" slapped subsidies on wheat to the U.8.8.R.,

mocking its own criticism of similar Euro-
pean practices and clobbering allies like
Australia that do not subsidize. At bottom,
moreover, U.S. trade policy consists of
threats o unieash a protectionist Congress
and further weaken the dollar, both of
which will harm ourselves as well as oth-
ers.

The great danger is that a new round

will have a constricting and not liberaliz-
ing impact.

As in the past, the administration will
have fo pay a price to get negotiating au-
thority from Congress and then to get leg-

islative "ratification for the subseguent .

agreements. It's a pattern known in arms-

control pacts where the cost of appeasing

the Pentagon with new tanks, ships and
planes exceeds the weapons reduction in
the disarmament agreement itself.
There is also the problem of false ex-
pectations. Both the administration and

* Congress believe the problem with U.S.

trade is that others cheat on the rules, and
Washington is determined that the new ne-
gotiations will address this problem head
on. But in 1984, only 5% of imports to the

U.S. were challenged before the Interna- -

tional Trade Commission for unfair prac-
tices and only half of that amount was offi-
cially declared unfair. The frustration of
dashed hopes could lead to a backlash of
even more protectionism.

Moreover, the sheer number of coun-

' tries involved in the global negotiations is-

apt to result in a lowest-common-denomi-
nator approach to trade policy and thereby

_ reinforce the trend toward ‘“‘managed ™

trade,” a euphemism for more regulation
along the- lines ‘of the Multifiber Agree-

ment, the most recent version of which

was signed last month. Codes dealing with

- non-tariff barriers involving nations of so °
- many different stages of development are '~

particularly susceptible to more bureau- -
cratic intervention, more red. tape and -
more fine print, since they have to address -
so many different legal and admmzstrative
systems.

For the 1J.8., it is vital to focus on is-

. sues where substa.ntlal results are achiev- =

able, and soon. This calls not for a global *
jamboree, but for negotiations on a more

manageable scale, sometimes bilateral, =
-sometimes involving several nations. And

to make real headway, trade will have to -

be discussed alongmde other economic is- -

sues.

In fact, the GATT talks could divert at- -
tention from a really important trade
agenda. :

It is critical, for example, that the U.S.
keep relentless pressure on Tokyo to
open its markets, not just with lower

quotas but also with a faster paced gross -

national product, Global negotiations make
it easier for Japan to squirm out of the

_ limelight and to defer decisions untﬂ
- "broad consensus'

is reached.
The U.S. should intensively pursue a -

free trade and currency coordination pact

with Canada; exports and imports with our
largest trading partiner exceed $100 billion
annually. It should likewise propose a
package of debt-relief and trade promotion
with Mexico, our most important Third -
World market. Yet focus on these issues -
will be blurred in the hubbub of Punta del
Este,

We ought to negotiate. hard to free up
trade in wheat, telecommunications and fi-
nancial services, for example, but the task
is best accomplished in smaller forums °
and not with all the world's trade bureau- -
crats at the same table.

Tied Hands .

The biggest setback would be if the new
trade round distracted attention from our
home-grown ive handicaps—

an antitrust policy that ties our hands
against éofporate giants from abroad, an
approach__to research-and- development

promotion that centers on mintary and not

re to de-

indugtrial Techology, and a Tatu ;

vise_a market-ofiented system to lessen
the impact on_workers and commiunities
clobbered by imperis. Most of all, Wash- -
ington needs to devise a policy toward the
dolar that doesn’t extol its sky-high value
one day; then dramatlcally diminish it the

next.

Paula Stern, recent head of the Interna- .
tional Trade Commission, put it well: “Our .

- chief concern need not be the tilt of the .

playing field. We must concentrate, in-
stead, on building up the Amencan.
team.”

Mr. Garten, a managmg director of -

. Shearson Lehman Brothers Inc., just com- *
Pleted o two-year assignment in Tokyo.
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The GATT Mlne F1eld

By JEFFREY E GARTEN  ©
When trade ministers from Washington

east-to: Jakarta, and from Tokyo west to

Buenos:* Afres,: gather in Uruguay next

" week to launch:a new round of negotia-

tions, expect the standard pap about free
trade and fair play. Harmless as this may
seem, these talks may not be in Wash!rlg-
ton’s best interests.

Sure, we're all for more trade: But .

these. niegotiations, pushed almost single-

handedly By the Reagan team for the past .
five ‘years; are based on mistaken: opti- '
mism that a new set of bargaining that en-

compasses everything from wheat to insur-
ance and involves virtually all nations will

lead to the freeing up of trade, Get every-
-one around a table to discuss.all problems

at once; so the reasoning goes, and the re--
sult will be lower barriers to the move- "
ment across borders of food, manufac-

tures, technology, even banking,
Misplaced Faith

‘The fact is that the momentum is over
for progressive trade liberalization through
omnibus, multilateral marathons like the
coming session under the General Agree-
ment on. Tariffs and Trade (GATT). The
push ended when tariffs were negotiated
down to insignificant levels in most coun-
tries, including the U.S. and Japan, leaving
non-tariff barriers—such as quotas and
regulations on procurement, customs pro-
cedures, and protection of national secu-
rity—as obstacles to commerce,

The administration has advocated .

global trade talks because this is how the
executive branch has done things in the
past and because it believes they will re-
duce congressional pressure for more pro-
tectionism in the face of a looming $170 bil-
lion trade deficit. Unfortunately, such faith
is misplaced.

Start with false historical analogies,
Washington remembers such irade negoti-
ations as the Dillon Round (1960-1961), the
Kennedy Round (1963-1967), and the Tokyo
Round (1974-197%).—which together gave a

terrific boost to world trade by lowering:

tariffs from 40% to less than 5%. American
officials recall that these events were suc-
cessful because the U.S. was able to trade
off concessions on its side for more-or-less

equivalent breaks from other nations— -

lower duties on steel imports into the U.8.
from Kobe, for example, for easier entry
for Kansas grains: into Japan.

The current scene’is different. Unlike
import duties, non-tariff barriers cannot be
lowered with percentage cuts. Instead, a
new system of regulation—a legal
“‘code’’—must be set up specific to each of
the many different impediments to trade,
agreed to by a host of countries, and moni-
torad and enforced internationally. These
highly detailed and legalistic arrange-
mentis provide very little opportunity for
trade-offs. Is it realistic, for example, that
Brazil would lower its national-security
strictures against computer imports from

all coumtries in exchange for everyone:

else's loosening up on health regulations

concerning certain agricuitural products?
- It is- more like]y, in fact, with so many

countries and issues mixed together, that

_stalemate will prevail. .

Another change of scene relates to
Ameri¢a’s negotiating leverage. In the

past, U.S. economic dominance was over-

whelmmg Japan did not really become an
economic superpower until the end of the
Carter administration. The Brazils, Koreas
and Taiwans have only recently become
major world traders.

Now Washington is playing with a weak
hand, It wants something very specific and -
precious to other nations: an opening of
. their technology markets, easier entry for.
our. banks and insurance companies,
. tougher copyright laws, major reforms in.

Europe’s agricultiire. In the past the U.S.
¢ould promise. others the quid pro que of

" increased access to our market. But today

we've given everything away unilaterally,
thanks to our consumption-stimulating

budget deficits, our no-strings-attached ap- -
- proach to deregulation of telecommunica-

tions and financial services, and Washing-

ton’s blase attitude toward a soaring dollar . -
© between 1980 and 1984.

America's weakness is compeunded by

debilitating: contradications between. the

It 15 vital for the Us.
to focus on issues where
substantial  results are
achievable soon. This calls
not for a global jamboree,
but for negotiations on a
more manageable scale.

administration free-trade rhetoric and its

protective actions on steel, footwear, ma-
chine teols, motorcycles, textiles, shingles
and sugar. In the past few months alone,
the administration propesed and concluded
a semiconductor pact with Japan that is a
price-supporting cartel involving extensive
government regulation. Washington has

" slapped subsidies on wheat to the U.S.5.R.,

moceking its own criticism of similar Euro-
pean practices and clobbering allies like
Australia that do not subsidize. At bottom,
moreover, U.S. trade policy consists of
threats to unleash a protectionist Congress
and further weaken the dollar, both of
whlch will harm ourselves as weH as oth-
ers.

will have a constricting and not liberaliz-
ing impact.

As in the past, the administration will
have to pay a price to get negotiating au-
thority from Congress and then to get leg-

islative ratification for the subsequent .

agreements. It's a pattern known in arms-
control pacts where the cost of appeasing
the Pentagon with new tanks, ships and
planes exceeds the weapons reduction in
the disarmament agreement itself.
There is also the problem of false ex-
pectations. Both the administration and

" Congress believe the problem with U.S.
-trade is that others cheat on the rules, and

Washington is determined that the new ne-
gotiations will address this problem head
on. But in 1984, only 5% of imports to the

1.8, were challenged before the Interna- -

tional Trade Commission for unfair prac-
tices and only half of that amount was offi-
cially declared unfair. The frustration of
dashed hopes could lead to a backlash of

even more protectionism.

The great danger is that a new round

" approach__to research-and- development'

_dollar that doesn’t extol its sky-high value

Moreover, the sheer number of coun-

) tries involved in the global negotiations is -

apt to result in a lowest-common-denomi-
nater approach to trade policy and thereby
reinforce the trend toward:  ‘‘managed”
trade,” a euphemism for more regulation ~’
along the-lines of the Multifiber Agree-"
ment, the most recent version of which™

_ was signed last month, Codes dealing with

non-tariff barriers involving nations of so
many different stages of development are '
particularly susceptible to more bureau- -
cratic intervention, more red. tape and -
more fine print, since they have to address -
so many different Iegal and administratwe
systems.

For the U.8,, it is vital to focus on is-

. sues.where substantial resuits are achiev- -

able, and soon. This calls not for a global

jamboree, but for negetiations cn a more .

manageable scale, sometimes bilateral,:”

-sometimes involving several nations, And ”

to make real headway, trade will have to °

_ be discussed alongside other ecenomic | xs- R

sues. '
In fact, the GATT talks could divert at- ~
tention from a really important trade :
agenda :
It is critical, for example, that the U.S. -
keep relentless pressure: on Tokyo to.
oper its markets, not just with lower -
quotas but also with a faster paced gross -
national product. Global negotiatlons make "'
it easier for Japan to squirm out of the’
limelight and to defer decisions unnl

- “broad consensus” is reached.

The U.S. should intensively pursue a -
free trade and currency coordination pact
with Canada; exports and imports with our -
largest trading partner exceed $100 billion
annually. It should likewise propose a
package of debt-retief and trade promotion
with Mexico, our most important Third »
World market. Yet focus on these issues -
will be blurred in the hubbub of Punta del
Este. -
We ought to negotiate. hard to free up
trade in wheat, telecommunications and fi-
nancial services, for example, but the task -
is best accomplished ‘in smaller forums
and not with all the world’s trade bureau- -
crats at the same. table.

Tied Hands -

The biggest setback would be if the new

trade round distracted attentl_on from our ;

home-grown ive handicaps—

an antitriist pelicy that ties our hands -
against éorporale giants from abroad, an

promotion thal centers on fmlitary and not -
industrial TeCATOIORY, and 3 Tatture to de-
vise_a market-oriented sysiem to lessen
the impact Ofi_workers and comMurunities

clobbered Dy imports. Most of all, Wash-
ington needs to devise a policy toward the -

one day, then dramatlcally diminigh it the

‘ next,

.Paula Stern, recent head of the Interna- .
tional Trade Commission, put it well: “‘Cur *

- chief concern need not be the tilt of the .

playing field. We must concentrate, in-
stead, on building up . the American
team." : :

Mr. Garten, a managmg dzrector af -

Shearson Lehman Brothers Inc., just com- *

pleted a iwo-year assignment in Tokyo.
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The GATT Mine Field

By JEFFREY E. GARTEN

When trade ministers from Washington .

east to Jakarta, and from Tokyo west to
Buenos Aires, gather in Uruguay next

week to launch a new round of negotia-.

tions, expect the standard pap about free
trade and fair play. Harmless as this may

seem, these talks may not be in Washmg- 1
» their technology markets, easier entry for .
our. banks and .insurance companies,’
tougher copyright laws, major reforms in.
Europe’s agriculture. In the past the U.S..
could promise others the quid pro gue of-

ton's best interests.

Sure, we're all for more tradé. ‘But.
these: negotiations, pushed almost single- °
handedly by the Reagan team:for the past
five years; are hased on mistaken: opti- -

mism that'a new set of bargaining that en-
compasses everything fromwheat to insur-
ance and involves virtually all nations will

leadl to the freeing up of trade. Get every- .
-one aroihd a table to discuss all probleins;

at oncé;. so the reasoning goes, and the re-

sult will be lower barriers to the. move- "

ment- across borders of food, manufac-
tures, technology, even bankmg
Misplaced Faith

The fact is that the momenrum is over

for progressive trade liberalization through
omnibus, multilateral maratlions like the -

coming session under the General Agree-

ment on Tariffs and Trade (GATT}. The-
push ended when tariffs were negotiated
down to insignificant levels. in most. coun- .
tries, including the U.S. and Japan, leaving

non-tariff barriers—such as quotas and

"regulations on procurement, customs pro-

cedures, and protection of national secu-
rity—as obstacles to commerce.

~The administration has advocated.
global trade talks because. this is how the .

executive branch has done things in the
past and because it believes they will re-

 duce congressional pressure for more pro-

tectionism in the face of a looming $170 bil-

lion trade deficit. Unfortunately. such faith '

is misplaced.

Start with false historical analogies,
Washington. remembers such trade negoti-
ations as the Dillon Round (1960-1961), the
Kennedy Reund (1963-1967), and the Tokyo
Round (1974-1979) —which together gave a

terrific boost to world trade by lowering-
. tariffs from 40% to less than 5%. American

officials recall that these events were suc-
cessful because the U.8. was able to trade
off concessions on its side for more-or-less

eguivalent breaks from other nations— -

lower duties on steel imports into the 1.8,
from Kobe, for example for easier entry
for Kansas grains into Japan. '

The current scene is different. Unlike
import duties, non-tariff barriers cannot be
lowered with percentage cuts. Instead, a
new system of regulation—a legal
“code” —must be set up specific to each of
the many different impediments to trade,
agreed to by a host of countries, and moni-
tored and enforced internationally. These
highly detailed and legalistic arrange-
ments provide very liitle opportunity for
trade-offs. Is it realistic, for example, that
Brazil would lower its nationai-security
strictures against computer imports from
all countries in exchange for everyone

else's loosening up on health regulations

concerning certain agricultural products?
It is more likely, in fact, with so many
countries and issues mixed together, that
stalemate will prevail. )
Another change of scene relates to
America’s negotiating leverage. In the
past, U.S. economic dorinance was over-

whelmmg Japan did not really become an . N

economic superpower until the end of the
Carter administration, The Brazils, Koreas
and Taiwans have only recently become
major world traders.

Now Washington is playing with a weak .
- hand. It wants something very specific and -

precious to. other nations: an opening of

increased access to our market. But today
we've given everything away unilaterally,
thanks to our consumption-stimulating
budget deficits, our no-strings-attached ap-

. broach to deregulation of telecommunica-
- tlons and financial services, and Washing- -
.ton’s blase attitude toward a soaring dollar .
-, between 1980 and 1984.

America’s weakness is cofnpounded by

debilitating contradications between the

It is vital for the U.S. .
to focus on issues where
substantial  results - are
achievable soon. This calls
not for a global gwmboree
but for negotiations on a
more manageable scale.

administration free-trade rhetoric and its

protective actions on steel, footwear, ma-
chine tools, motorcycles, textiles, shingles
and sugar. In the past few months alone,
the administration proposed and concluded
a semiconductor pact with Japan that is a
price-supporting cartel involving extensive
government regulation. Washington has

* slapped subsidies on wheat to the U.S.S.R.,

mocking its own criticism of similar Euro-
pean practices and clobbering allies like
Australia that do not subsidize. At bottom,

moreover, U.8. trade policy consists of

threats to unleash a protectionist Congress
and further weaken the dollar, both of
which will harm ourselves as well as oth-
ers.

The great danger is that a new round .

will have a constricting and not liberaliz-
ing tmpact.

As in the past, the: admlmstratlon will
have to pay a price to get negotiating au-
thority from Congress and then to get leg-

islative ratification for the subseguent .

agreements. It’s a pattern known in arms-
contrel pacts where the cost of appeasing
the Pentagon with new tanks, ships and
planes exceeds the weapons reduction in

- the disarmament agreement itself.

There is.also the problem of false ex-
pectations. Both the administration and

' Congress believe the problem with U.S.

trade is that others cheat on the rules, and
Washington is determined that the new ne-
gotiations will address this problem head
on. But in 1984, only 5% of imports to the

U.S. were challenged before the Interna- -

tional Trade Commission for unfair prac-
tices and only half of that amount was offi-
cially declared unfair. The frustration of
dashed hopes could lead to a backiash of

even more protectionism.

-

Moreover, the sheer number of coun-
tries involved in the global negotiations is
apt to result in a lowest-common-denomi-

-nator approach to trade policy and thereby

reinforce the trend toward “managed”
trade,” a euphemism. for more regulation

~along the lines ‘of the Multifiber Agree- "
ment, the most recent version of which*

was signed last month. Codes dealing with
non-tariff barriers involving nations of so
many different stages of development are '’
particularly susceptible to more bureau- -
cratic intervention, more red tape and -
more fine print, since they have to address .
50 many different legal and admimstratwe
systems.

For the U.S,, it is vital to focus on is-
sues where substantial results are achiev- -
able, and scon. This calls not for a global ~
jamboree, but for negotiations on a more

‘manageable scale, sometimes bilateral, =
-sometimes involving several nations. And ~

to make real headway, trade will have to -

. be discussed alongslde other economic is- -

sues.
In faet, the GATT talks could divert at- ~

" tention from a really xmportant trade -

agenda.

It is critical, for example, that the U.S. -
keep relentless pressure on Tokyo to
open its markets, not just with lower
quotas but also with a faster paced gross -
national product. Global negotiations make -
it easier for Japan to squirm.out of the

. limelight and to defer decisions until .
- “broad consensus’.

is reached.

The U.S. should intensively pursue a -
free trade and currency coordination pact
with Canada; exports and imports with our -
largest trading partner exceed $100 billion
annually. It should lkewise propose a
package of debt-relief and trade promotion
with Mexico, our most important Third -
World market. Yet focus.on these issues
will be blurred in the hubbub of Punta del
Este.

We ought to negotiate. hard o free up
trade in wheat, telecommunications and fi-
naneial services, for example, but the task
is best accomplished in smaller forums °
and not with all the world's trade bureau- -
crats at the same. table.

Tied Hands -
- The higgest setback would be if the new
trade round distracted' attention from our
home- ive handicaps—
an antitrust pohcz that ties our hands.:
against ¢orporate giants from abroad, an
approach  to research-and-development
promotion that centers on MINTary and not
industrial Techmology, and a tatfure to de-
vise_a market-orienfed sysfém to lessen
the 1mpact on_workers and comrriunities-
clol y imports. Most of ali, Wash-
ington needs to devise a policy toward the
dollar that doesn't extol its sky-high value
one day, then dramatically diminish it the
next.

Paula Stern, recent head of the Interna- .

tional Trade Commission, put it well: “Qur .

- chief coneern need not be the tilt of the

playing field. We must concentrate, in-
stead, on building up the American
team.”

Mr. Garten, a managmg dtrector of

_Shearson Lehman Brothers Inc., just com-

pleted a two-year assignment in Tokyo.
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