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STATE JUSTICE INSTITUTE ACT OF 1979 

THURSDAY, OCTOBER 18, 1979 

U.S. SENATE, 
SUBCOMMITTEE ON JURISPRUDENCE 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9 a.m. on Thursday, 

October 18, 1979, room 5110, Dirksen Senate Office Building, Wash
ington, D.C., Senator Howell Heflin (chairman of the subcommittee) 
presiding. 

Present: Senator Heflin. 
Also present: Ar thur B. Briskman, chief counsel; John Saxon, 

assistant counsel; Doug Jones, staff counsel; Linda Ashley, clerk, and 
Patricia Gant, secretary; and Michael Remington, counsel, House 
Judiciary Committee. 

Senator HEFLIN. We have two distinguished Senators from Vir
ginia and if everybody else would come forward that would be on 
the panel, particularly Chief Justice I'Anson, since the Virginians 
here want to put their stamp of approval on you. 

Senator Byrd, do you want to go ahead since Chief Justice I'Anson 
of Virginia is here and is the chairman of the Conference of Chief 
Justices and will be the lead witness? If you and Senator Warner 
would like to make statements of introduction, we would be delighted 
to hear from you. 

STATEMENTS OF SENATORS HARRY F. BYRD AND JOHN F. WARNER, 
OF VIRGINIA 

Senator BYRD. Thank you, Mr. Chairman. I am delighted to join 
with my colleague, Senator Warner, in welcoming Chief Justice 
Lawrence I'Anson to this committee meeting this morning and to 
introduce him to this committee. I know that he needs no introduction 
to the distinguished chairman of this committee who himself was a 
distinguished chief justice of the Supreme Court of the great State 
of Alabama. 

We, in Virginia, are very proud of Chief Justice I'Anson and we 
are very proud of our State supreme court. We regard it as one of 
the best, one of the ablest, and one of the most dedicated of any in 
the United States. 

I am pleased to see my friend, Chief Justice I'Anson in the Capital 
this morning and commend him to this fine committee. 

Senator WARNER. Mr. Chairman, there is little I can add to the 
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distinguished senior Senator's introduction other than to say that I 
cannot approach this with total objectivity, since the chief justice 
rendered me my oath of office as U.S. Senator and I have come to 
know him as the most respected member of the Virginia Bar so I urge 
you to take his testimony as gospel. 

Senator HEFLIN. Well, I am glad to know that we have a confession 
of the lack of objectivity. [Laughter.] 

I have noticed it on only one or two rare instances, mostly in re
marks being made by the Senator about some of the interns in my office. 
He made some remarks one time when we had a group of Alabama 
girls that came up here as interns and he had a lot complimentary to 
say about that so I kidded him about it. 

Thank you gentlemen, we appreciate your being here. 
Mr. I 'ANSON. May I say at this time, thank you, Senator Byrd, and 

Senator Warner. I am deeply honored by your presence and introduc
tion here this morning. 

OPENING STATEMENT OP SENATOR HEFLIN 

Senator HEFLIN. Today, we begin hearings on a proposed State 
Justice Institute Act. The quality of justice in the United States is 
largely determined by the quality of justice in our State courts. For 
that reason, our consideration of this legislation is one of the most 
important undertakings of the Judiciary Committee in recent years. 

State courts share with the Federal courts the awesome responsi
bility for enforcing the rights and duties of the Constitution and the 
laws of the United States. Our expectations of State courts and the 
burdens we have placed upon them have increased significantly in re
cent years. For example, efforts to maintain the high quality of justice 
in Federal courts have led to an increasing tendency to divert cases 
to State courts; the enactment of much recent congressional legisla
tion, and heightened awareness throughout the country generally in 
consumer, environmental, health, safety, and civil rights areas have 
placed new demands on our State courts to redress grievances and in
sure justice for all Americans; the Federal Speedy Trial Act has 
forced both criminal and civil cases to State courts; and the decisions 
of the U.S. Supreme Court have placed increased responsibility on 
State court procedures. 

We do not look unfavorably on the occurrence of any of these events, 
nor do our State courts shirk from the discharge of their constitu
tional duties. But it is perhaps appropriate for the Federal Govern
ment to provide financial and technical assistance to State courts to 
insure that they remain strong and effective in a time when their 
workloads are increasing as a result of Federal policies and decisions. 

As the late Tom Clark, Associate Justice of the Supreme Court, once 
wrote, "Courts sit to determine cases on stormy as well as calm days. 
We must therefore build them on solid Around, for if the judicial 
power fails, good povernment is at an end." 

If we are to build our State courts on "solid ground," if we are to 
have State courts which are accessible, efficient, and just, we must 
have the following: Education and training programs for judges and 
other court personnel; sound management systems; procedures and 
facilities to provide and maintain qualified judges and other court 
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personnel; better mechanisms for planning, budgeting, and account
ing; sound procedures for managing and monitoring caseloads; im
proved programs for increasing access to justice; and programs to 
increase citizen involvement and guarantee greater judicial account
ability. 

Pursuant to these goals, we have convened these hearings to investi
gate the need for, and feasibility of, assistance to State courts in the 
form of a State Justice Institute. Such an institute, consistent with 
the doctrines of federalism and separation of powers, could assure 
strong and effective State courts, and thereby improve the quality of 
justice available to the American people. 

We are fortunate to welcome today as our first witnesses six dis
tinguished members of the bench and bar whose collective experience 
covers many decades and whose knowledge and expertise regarding 
State courts and judicial administration is both unquestioned and 
unparalleled. 

We will hear first from Chief Justice Lawrence W. I'Anson of the 
Supreme Court of Virginia, chairman of the Conference of Chief 
Justices, and also the president of the National Center for State 
Courts. 

We welcome all of you and look forward to hearing your valuable 
comments. 

Chief Justice I'Anson ? 

STATEMENT OF CHIEF JUSTICE LAWRENCE W. I'ANSON, SUPREME 
COURT OF VIRGINIA 

Mr. I 'ANSON. Thank you, Mr. Chairman. My colleagues and I are 
honored to appear before you as witnesses at this initial hearing on the 
State Justice Institute for 1979. We believe this hearing will mark the 
beginning of an era in which improvements and reforms of State 
court systems will be recognized as a need so fundamental as to place 
it among our highest national priorities and concerns. 

Since the full text of my statement supporting the enactment of the 
State Justice Institute Act has been filed with the committee, I will not 
repeat what has been written. 

We have with us today five other witnesses who participated in 
preparing the documents of the chief justices' task force report on a 
State Court Improvement Act which is the basis of the act and to 
which our attention is directed this morning. They are Prof. Frank 
Remington of the University of Wisconsin Law School, a consultant 
to the task force committee who volunteered his valuable time to his 
work—Professor Remington will be the first witness—following Pro
fessor Remington will be Mr. Ralph Kelps of San Francisco who for 
many years has been State administrator for the California courts, 
one of the Nation's largest and finest judicial systems. In this ca
pacity, he was intimately familiar with the LEAA program as it in
volved the courts. 

Last year, in his present capacity as a consultant on court admin
istration, he conducted a study of federalism and assistance to State 
courts, 1969-78, for the Department of Justice's Office for Improve
ments in the Administration of Justice. Like Professor Remington, he 
insisted on serving the task force without compensation. Mr. Kleps 
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will be followed by the Honorable Robert J . Sheran, chief justice of 
the Supreme Court of Minnesota, chairman of our Committee on 
State Federal Relations, who has been our very eloquent and effective 
voice in Washington for the past 3 years. 

I think it fair to say that it was his work to prepare the way for 
the task force effort and he, of course, contributed significantly to the 
effort itself. Chief Justice Sheran also has been directly involved in 
the L E A A program in Minnesota and has long been concerned with 
the issues involved in Federal programs affecting State courts. 

William H. Adkins I I , court administrator of Maryland and presi
dent-elect of the Conference of Court Administrators, will follow Chief 
Justice Sheran. 

The last speaker will be the chairman of our task force, the Honor
able Robert F . Utter, chief justice of the Supreme Court of Wash
ington who gave so freely of his time and many talents over the past 
year. The work could not have been completed in so short a time with
out his firm and steady guidance and we are greatly indebted to him. 

[The prepared statement of Chief Justice I'Anson follows:] 

PEEP ABED STATEMENT OF CHIEF JUSTICE LAWBENCE W. I'ANSON 

Mr. Chairman and members of the subcommittee, my colleagues and I are 
honored to be the witnesses at this initial hearing on the State Justice Institute 
Act of 1979 for we believe that our presence here will be noted by judicial histor
ians as an event of more than passing significance. Indeed, we believe it will 
mark the beginning of an era in which improvement and reform of state court 
systems will be recognized as a need so fundamental as to place it among our 
highest national priorities and concerns. 

That the Conference of Chief Justices should be here on this mission would 
been unthinkable only 8 or 10 years ago. Yet we come before you today in support 
of proposed Federal legislation approved by the conference without dissent. 
State court officials, as you well know, have moved from widespread opposition 
to involvement in any Federal funding program to a general recognition of the 
need for a Federal role if it respects the separation of powers and the independ
ence of State courts in our Federal system. I might note, Mr. Chairman, that the 
remarkable results you achieved with the assistance of Federal funds in modern
izing the judicial system of Alabama when you served as chief justice contributed 
significantly to developments affecting this historic change of position. 

Other developments and considerations bringing us here today are discussed 
in detail in the report of the task force on a State Court Improvement Act which 
we trust will be printed in full in the hearing record. They also will be developed 
in further detail in the statements of my colleagues. 

I will only note for now that we have come to our current position primarily 
as a result of our experiences, both good and bad, with the Law Enforcement 
Assistance Administration which administers the only Federal funding program 
impacting directly and significantly on State court systems. The legislation now 
before us need not change the relationship between LEAA and the courts, partic
ularly at the State and local levels where courts will continue to participate in the 
formula grant program for improvement of the criminal justice system. But it 
may suggest the need for some modification of LEAA's national discretionary 
program as it involves State and local courts. 

There are two principal reasons why the conference feels it important that a 
new relationship between State courts and the Federal executive and legislative 
branches be structured independently of LEAA. The first involves those viola
tions of the separation of powers doctrine and the principles of federalism inher
ent in an arrangement whereby a Federal executive department, in this instance 
the Department of Justice, is in a position to influence by funding decisions pro
grams undertaken by or in behalf of State and local courts. Not only does the 
Federal executive determine the types of programs to be funded but selects the 
courts or other agencies to receive the funds. Second, the basic decisions are 
made with little or no input from knowledgeable judicial officials at the State and 
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local levels and without effective policy guidance from the Congress. Third, 
LEAA's focus on criminal justice makes it difficult at best for courts to undertake 
the kinds of broadly based improvements that must be undertaken if the total 
Justice system, criminal as well as civil, is to function as it should. In most of 
our courts, including the Federal, the criminal and civil functions are insepa
rable. Improvements sought on the criminal side necessarily involve consideration 
of the civil siue. 

Present Federal policy, then, treats State courts as "components" of a "crimi
nal justice system" conceived of primarily as an activity of the executive branch 
of Government. It does not treat the judiciary for what it is under the Federal 
and all State constitutions, an independent branch of government charged with 
the responsibility of adjudicating all types of disputes between individual citi
zens and between individuals and the State. Courts are not "components" of a 
criminal justice system but, in their criminal functions, stand as an independent 
third force between the police and prosecutor on one side and the accused on 
the other. This is not to say that the judiciary cannot or should not cooperate 
with the executive branch in seeking improvements in criminal justice, Judges 
obviously do and should. But they should do so under conditions respecting the 
separation of powers. I t is our hope, Mr. Chairman, that this issue will be 
prominent among those discussed by the Congress in its consideration of this 
legislation and that we will have a firm declaration of Federal policy supporting 
the underlying constitutional principle. 

Before introducing my colleagues for a more detailed discussion, I will note 
that the Conference of Chief Justices did not have cause to involve itself in Fed
eral legislative and administrative matters until after creation of the Law En
forcement Assistance Administration in 1968. We did not create a committee to 
consider such Federal issues until 1971 when our experience under the LEAA 
Act, which was drafted without input from the judiciary, gave cause for serious 
concerns. We did propose amendments, as you know, to the act in 1976 which, 
while not adopted as proposed, resulted in new provisions recognizing for the 
first time a judicial role in administration of LEAA's block grant funds at the 
State and local levels. However, there were no comparable provisions for judi
cial input into LEAA's national discretionary program and the separation of 
powers issues remained unresolved. We again attempted to deal with them in 
our recommendations to the President's Reorganization Project for Justice Sys
tem Improvement and in our testimony on the LEAA reauthorization legislation 
now nearing final passage. 

When it became apparent that the new legislation would not resolve our con
cerns we decided to create a task force to seek a new approach. The conference 
authorized this effort at its annual meeting in August 1978 and the incoming 
chairman, Chief Justice James Duke Cameron of Arizona, made it the priority 
effort of his administration. He immediately selected the task force members 
and placed them under the very able direction of Chief Justice Robert F. Utter 
of Washington. He also served as an active member of the task force, attending 
all meetings, and participating in the drafting of the report. He continues to be 
an effective member of our implementation program and we are greatly indebted 
to him for his support. 

Our task force report, Mr. Chairman, reflects a series of policy positions de
veloped by the conference since its initial resolution on the LEAA program in 
1972. These were summarized in the two 1978 resolutions that set the stage 
for the task force effort and are enclosed along with other recent and related 
policy statements which we also would ask to be included in the record. They 
show the long road we have travelled to arrive here today. 

We also would like the record to reflect recent statements endorsing the task 
force report which were adopted by the Appellate Judges Conference and the 
Council of the American Bar Association's Division of Judicial Administration. 
These groups are, of course, broadly representative of the trial and appellate 
bench. 

I also should emphasize that the task force effort was not restricted to State 
court administrators and chief justices but involved members reflecting views 
of the broad spectrum of interests involved. They were Mr. C. A. Carson III of 
Phoenix, Ariz., who was chairman of the Judicial Administration Division of 
the American Bar Association, and Mr. John S. Clark of Petoskey, Mich., 
chairman of the Coordinating Council of National Court Organizations' Others 
taking part in our deliberations included John C. McNulty of Minneapolis, Minn., 
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chairman of the board of the American Judicature Society who attended a task 
force meeting in Kansas City where drafts of the report and supporting legis
lation were considered. 

I will close by noting that the State Justice Institute we have proposed would 
not. in fact, be a new Federal program necessarily involving new or additional 
funding. Rather, it would make more efficient and effective "an existing Federal 
program. The institute would be a small agency with a modest budget. It would 
provide funds for research and development programs with national application 
or which would be beyond the resources of any given judicial system. It would 
not fund or subsidize ongoing State court operations. But it would spotlight 
problems and shortcomings of our State judiciaries, provide national resources 
to assist in correcting them, and make the appropriate State judicial officials 
responsible for their solution. 

The first of my colleagues to develop these and other points will be Prof. 
Frank Remington of the University of Wisconsin Law School. Professor Reming
ton, to name but a few of the roles that have earned him an enviable national 
reputation in the law, is a member of the Standing Committee on Criminal 
Rules of the Judicial Conference of the United States and previously served as 
reporter for the Advisory Committee on the Federal Rules of Criminal Proce
dures. We were fortunate to enlist him as an advisor to our task force and owe 
him a great debt for the time and effort he graciously volunteered. 

Following Professor Remington will be Mr. Ralph Kleps of San Francisco 
who was for many years State administrator for the California courts, one of 
the Nation's largest and finest judicial systems. In this capacity he was inti
mately familiar with the LEAA program as it involved courts. Last year, in 
his present capacity as a consultant on court administration, he conducted a 
study on ''Federalism and Assistance to State Courts—1969-1978" for the De
partment of Justice"s Office for Improvements in the Administration of Justice. 
Like Professor Remington, he insisted on serving the task force without 
compensation. 

II r. Kleps will be followed by the Honorable Robert J. Sheran, Chief Justice 
of the Supreme Court of Minnesota, chairman of our Committee on Federal-
State Relations who has been our very eloquent and effective voice in Washing
ton for the past 3 years. I think it fair to say that it was his work which pre
pared the way for the task force effort and he; of course, contributed signif
icantly to the effort itself. Chief Justice Sheran also has been directly involved 
in the LEAA program in Minnesota and has long been concerned with the issues 
involved in Federal programs affecting State courts. 

The next speaker will be William H. Adkins, II, State court administrator 
of Maryland, who is chairman-elect of the Conference of State Court Adminis
trators and chairman of their committee on Federal-State relations. He also 
served as a member of the task force and brought to it his broadly based 
knowledge of State court issues and their present relationship to existing Fed
eral funding programs. 

The last speaker will be the chairman of our task force, the Honorable Robert 
F. Utter, Chief Justice of the Supreme Court of Washington, who gave so freely 
of his time and many talents over the past year that we are in a position to 
appear here today. The work could not have been completed in so short a time 
without his firm and steady guidance and we are greatly indebted to him. 

Mr. I 'ANSON. I t is now my pleasure to present Professor Remington. 
Professor REMINGTON. Thank you, Chief Justice I'Anson and Sen

ator Heflin. 

STATEMENT OF PROF. FRANK J. REMINGTON, UNIVERSITY OF 
WISCONSIN LAW SCHOOL, TASK FORCE COMMITTEE CONSULTANT 

Professor REMINGTON. When I was first contacted about 1 year ago 
and asked to assist in the preparation of a proposal for Federal finan
cial assistance for State judicial systems, I was very hesitant to be
come involved for a couple of reasons. First, I felt not sufficiently well 
informed with respect to the merits of this question, and second, I was 



7 

skeptical whether a persuasive .case would ever be made in connection 
with Federal financial assistance for State judicial systems. 

Over the course of the past year under the tutelage of others sitting 
at this table I have become better informed with respect to the merits 
and I have been completely persuaded that there is, in fact, a prin
ciple basis for Federal financial assistance for some aspects of State 
courts. 

I became convinced that to say that there is an important Federal 
interest in the quality of justice furnished by State courts is to assert 
the obvious. There is nothing more important to a democratic society 
than confidence by its citizens that they will receive a high quality 
of justice in State court as well as Federal. It is particularly true and 
particularly difficult to achieve in a highly diverse society such as ours 
with diverse ethnic and racial groups. 

Important as our health, education, and good environment, all the 
recipients of Federal financial support, they are no more essential to 
a nation than to have all citizens confident that they can find fairness 
and justice and proper concern for constitutional principles in the 
State courts where 98 percent of the cases are handled. This reason 
alone would justify Federal financial assistance to State courts where 
such assistance can contribute significantly to the quality of justice. 
But there are other reasons also, some of which have 'been mentioned 
by Senator Heflin in his opening remarks. 

Actions at the Federal level have, in recent times, significantly in
creased the burden of State courts and significantly increased the 
direct Federal interest in the effectiveness of State judicial systems. 
These actions have been of three general sorts: First, the Congress 
has increasingly relied on State courts to implement congressional 
legislation. A nationwide 55-mile-per-hour speed limit is illustrative 
of a large number of additional illustrations which could be cited, 
some of which were cited by Senator Heflin in his opening remarks. 

Second. Federal executive agencies, such as the Department of Jus
tice, and Federal courts have diverted an increasing number of mat
ters to State courts in order to maintain the small, high quality char
acter of the Federal justice system. 

The Federal Government used to prosecute interstate auto theft. It 
no longer does so; the trend is toward increased reliance on State 
contributions and is increasing in volume. Federal courts have decided 
not any longer to review State fourth amendment decisions where the 
State has given a full and fair hearing. A very recent count indicates 
that as many as 41 State courts have held that the State court has 
jurisdiction to hear cases brought under 42 U.S.C. 1983. the Federal 
Civil Rights Act. I anticipate that there will be increased reliance on 
State courts in 1983 cases where the decision of the State courts will 
be res judicata and the question of the adherence to the Federal con
stitutional standards cannot be relitigated in Federal courts. 

Third, Federal courts impose increasing procedural due process re
quirements on State courts in both criminal and civil cases. There was 
a time in my memory when States viewed this as unwarranted Fed
eral interference in State judicial systems. It is my view today that 
there is a greater willingness on the part of State courts to accept these 
procedural due process requirements and it seems to me that there is 
an obvious Federal interest in assuring that the process and imple
mentation at the State level is knowledgeable and is effective. 
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Senator HEFLIN. Professor Remington, let me dwell on that. I 
haven't seen any studies, but my knowledge having been on the ju
diciary and then returned to the practice of law and having become 
involved in the assigned counsel system of representing the poor, since 
the enlargement of due process procedures have taken place on the 
courts, pleas of guilty or anything else, I had one time an occasion— 
someone estimated that that has probably increased judicial manpower 
requirements between 10 and 15 percent in the State courts. We are 
all certainly in agreement; I don't think anybody would want to 
change and do away with any of the procedural due process require
ments that we now have. For example, to take a plea of guilty formerly 
lasted probably in the neighborhood of 3 to 4 minutes just in going 
through the procedure in the trial court. Now, with all of the various 
procedural due process requirements, a plea of guilty, if properly con
ducted as most State courts do, can take from 30 minutes to 1 hour. 
I think this has increased a substantial amount of judicial man-hours 
in regard to work. If you have 10 to 15 percent—if you have in the 
neighborhood of 100 trial judges in a State, it may well have brought 
about an increase of 10 to 15 judges. Looking at it in a more exag
gerated state, the corresponding supportive personnel that goes along— 
court reporters, and some judges have secretarvs—would be a sub
stantial increase on the financial burden of the State. 

Do you have any comments in regard to this as to the increased re
quirement that are placed upon the State judicial systems as a result 
of U.S. Supreme Court decisions, due process procedures, which we 
need and want, but which also create an additional cost to the State? 

Dr. REMINGTON. I agree with that, Senator. I don't think there is 
any question about it and I think the plea of guilty procedure is 
probably the best illustration. I t not only requires extra time, and 
therefore, extra judicial resources, but it is more difficult to do and 
requires a great deal more in the way of judicial education to under
stand the very complex requirements of that kind of procedure. These 
increased requirements have been imposed, not only by courts, but 
during the last session the House Judiciary Committee added to the 
requirement of rule 11 by providing that the judge can put the per
son under oath in taking the plea and must warn the person of the 
fact that if a false statement is made under oath that that person can 
be proceeded against for perjury. That issue has complicated, as part 
of ride 11, the State court procedure and Federal court procedure, and 
the exnerience has been, under Boykin v. Alabama and the McCarthy 
case, that the increased requirement, both judicial and legislative, 
through rule 11 on the-Federal courts, has been applied by the 14th 
amendment to State courts. I would anticipate that State courts will 
be required, if they are going to proceed against individuals who make 
false statements as part of the guilty plea process, to conform to the 
new and increased requirements of rule 11; all of which, as you indi
cate, may be for the good, but all of which take increased time, in
creased resources, and put increased burdens on State systems to insure 
that trial judges—often in remote rural areas—are kept informed of 
these developments so that they can apply them and not have to face 
post conviction attacks, and have to redo their cases after convictions 
have been set aside. 

Senator, others will speak to whether Federal financial assistance 
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can be put to good use by State judicial systems and as to whether un
desirable Federal contvol over State judiciaries can be protected 
against. Assuming that the funds will be used effectively, as I believe 
they will, and assuming that an undesirable degree of Federal con
trol can be avoided, as I believe it can, I believe it is evident that a 
Federal financial commitment to the quality of justice in the State 
courts is in the Nation's interest and is an appropriate function of 
Federal Government. 

Senator HEFLIN. Let me address for a moment the issue of taking 
an appeal in indigent cases. The requirement, for example, for an 
indigent to have a transcript and lawyers fees. Very recently in my 
State they had a case in which the U.S. Supreme Court didn't grant 
cert on but which raised the question that lawyers were enslaved in the 
representation of the indigent because the fees they were paid were so 
low, and really, they are very low. I think some of the examples that 
are on appeal in Alabama that the court reporter made somewhere in 
the neighborhood of seven or eight times in regard to what the lawyer 
did. You don't always think about the additional cost that is incurred 
because of this, but court reporters—just the transcripts alone—maybe 
Mr. Kleps and Mr. Adkins would have some idea of what the cost of 
this has been, as an additional cost on the States. 

Professor REMINGTON. I think that work at the State judicial level 
can help reduce those costs if that work is made possible. At the latest 
convention of the Conference of Chief Justices, I noted that a resolu
tion was passed urging the so-called unified postconviction motion so 
instead of having to do it twice, once on appeal and once on a post
conviction habeas, the suggestion on the part of State courts is that 
all of that might have been done in a single hearing and the costs will 
not have to be doubled and it seems to me that this is an illustration 
of where constructive procedural changes can be made, given adequate 
resources to work those through, which will make it possible to achieve 
the new requirements and to do so more efficiently. 

Senator HEFLIN. We also happen to have Professor Remington's 
son here who is a counsel for the House of Representatives, and we 
would like to welcome you. Do you have any questions? Would you 
like to ask "Teacher" something? [Laughter.] 

MICHAEL REMINGTON. NO, thank you. 
Senator HEFLIN. Who is the next witness ? 
All right, Mr. Ralph Kleps? 

STATEMENT OF RALPH N. KLEPS, STATE ADMINISTRATOR, 
CALIFORNIA COURTS 

Mr. KLEPS. Mr. Chairman, I have a long-standing interest in na
tional efforts to improve State government. I t goes back further, as a 
matter of fact, than I like to recall. In the 1950's I was legislative 
counsel in California and worked with the Council of State Govern
ments and I soon learned that legislators, throusrh the National Legis
lative Conference, and Governors, through the Governors Conference, 
had powerful instruments to assist in the continuing improvement of 
their operations. 

When I was chairman of the National Legislative Conference, I got 
real insight into this but when I became administrative director of the 
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California courts in 1961, my first exposure to the judicial side of this 
was attending a conference of chief justices in San Francisco, at which 
about 30 States were represented, by their chief justices or someone 
assigned by the chief justice from their supreme court and there might 
have been as many as 25 court administrators two-thirds of them local 
in nature and only a few at the State level. There was no continuous 
effort between these annual sessions. There was no staffing, and there 
was no continuing project for improvement and it was pretty obvious 
that the judicial branch of State government was a neglected area. In 
fact, I thought that as I looked at what was happening in other 
branches of State government, the judiciary was about 25 years be
hind times. 

That changed and it changed because of the application of funding 
in aid of State court systems. The concept, of course, comes from the 
1967 President's Commission on Law Enforcement and the Adminis
tration of Justice. They weren't really thinking about courts and the 
only reference, as a matter of fact, to court programs were training 
and educational" programs. The 1968 Omnibus Crime Control Act 
didn't even mention courts. They concentrated exclusively on law en
forcement and corrections and, for that reason, I think they placed 
the enforcement and administration of that program in the Depart
ment of Justice. 

Court programs were implemented by a few grants here and there, 
approved by administrators of the programs and, of course, the study 
which was done I was able to do about a year or so ago, for the U.S. 
Department of Justice came up with what everyone now accepts; that 
'LEAA managed over that 10-year period to put about 5 percent of 
its allocations into court programs, thinking of court programs spe
cifically. That percentage is said to be increasing. Courts have used 
other, Federal funding programs, some revenue sharing money, some 
CETA money, but the only other program the Federal Government 
has specifically aimed at court improvement is the Highway Safety 
Administration's traffic program. But those funds have been very 
limited, amounting to something like $27 million over 10 years. 

So LEAA's several divisions—there are Adjudication Divisons, 
National Institute and Research, their Information Statistics Di
vision—have been the primary Federal agencies over the past 10 or 
11 years in funding court improvements. 

As I say, that wasn't an intended result, I think, when that law was 
passed. I t worked out that way over time and the initial experience 
of the States was a frustrating one. Significant improvement came 
about in any number of States, but serious difficulties came out of the 
fact that administration and supervision was vested exclusively in the 
executive branches of both Federal and State government and as we 
all know, we who went through that period, that judicial participation 
in planning projects and allocating funds was frequently minimal and 
often nonexistent and that is even true, in many instances, where it was 
a court program. 

In 1976, the L E A A reauthorization legislation addressed these prob
lems and it was done largely at the instance of the Conference of 
Chief Justices and other judicial improvement organizations in the 
country. Provision was made for judicial planning agencies in the 
States and for a more adequate share of grants to be devoted to State 
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courts and all of that has led to better relations and to better court 
programs and despite the operating difficulties that have taken many 
different forms in different States, the principal motivating factor— 
in my opinion—for the very impressive changes that have taken place 
in State court systems over the past 10 years is the Federal assistance, 
even though minimal, that has been provided in this way. 

So you have come to the question, I think, of why a State Justice 
Institute Act? The reason for a State Justice Institute Act in the 
minds of the people who are working on this bill in the States is that 
the structure of the existing programs was designed without any 
thought as to the proper relationships between Federal executive 
agencies and State judicial agencies. Executive priorities, regulations 
and executive interpretations have been drafted for State judicial 
systems in seeming disregard of the fundamentals of separation of 
powers and judicial independence. 

Largely as a result of the 1976 legislation, existing State judicial 
agencies or the newly created judicial planning agencies have begun 
to function pretty etiectively in laying out long-range programs for 
State court improvement. The State Justice Institute Act is an effort 
to create a national level judicial agency which is of a similar design. 
I t will provide a national judicial institution to work with State, judi
cial institutions in a coordinated effort. I t can build on the L E A A ex
perience but will make sure that any Federal support provided is ad
ministered in the best possible way to produce continuous State court 
improvements. I t can furnish a sound basis of support for the several 
national organizations that have been successful in providing support 
services for State court systems, in training, research and technical 
assistance. I think this act will constitute Congress recognition of the 
basics of judicial independence and the separation of powers in its 
efforts to promote State court improvement. 

This needed effort comes at a time when the burdens and the 
volume of State cases continue to increase dramatically and when the 
Federal court system must rely even more heavily on State systems. 
I t is not too much to say that the ability of both Federal and State 
court systems to meet the demands of the future may well depend 
upon the early passage of legislation of this nature. 

Senator HEFLIN. I see Mr. Pete Velde has joined us. Mr. Velde is 
counsel on the Judiciary Committee for Senator Robert Dole of 
Kansas and, as most of you know, is the former administrator of 
LEAA. Won't you join us up here, Pete? We have Mr. Ken Feinberg 
of Senator Kennedy's staff and I would like any of you to feel free 
to ask any questions that you might like to of any of the witnesses that 
are here. 

Mr. Kleps, we have, of course, the problem that I am sure a lot 
of people are going to ask and that is to what extent would a State 
justice institute avoid duplicative and overlapping efforts by various 
Federal funding sources and what are the advantages to be derived 
from handling a State justice institute as opposed to present Federal 
funding through existing agencies? 

Mr. KLEPS. I am sure each member of the panel that is testifying 
would want to respond to that question. My view of it is that the TJ.S. 
Department of Justice, as a law enforcement agency, is not the ideal 
agency to structure programs for the improvement of State courts. 
I ts interests are specific and tailored to the law enforcement field. 
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I do not view this Justice Institute Act as interfering with the pro

grams of the Department of Justice or the Law Enforcement Assist
ance Administration. I think the bioc grant programs for the States 
need not be dealt with. I think what we are talking about is a perma
nent, continuing Federal structure which can do a coordinated judicial 
planning effort and I think the funds which are directly allocated by 
the Federal Government ought to go through such a planning 
structure. 

Senator HEFLIN. You indicated that State bloc grant funds, as you 
envision the State Justice Institute, would not get into that type of 
activity. 

Mr. KLEPS. I don't feel that it would. 
Senator HEFLIN. I S it basically an approach of having as we know 

in L E A A a discretionary program which is at a national level ? 
Mr. KLEPS. Yes. 
[The background summary of Mr. Kleps' testimony follows:] 

S U M M A R Y OF TESTIMONY BY R A L P H N . K L E P S 

1 . QUALIFICATIONS 

Legislative counsel of California (1950-61), and first administrative director 
of the California courts (1961-77). 

Adviser to Conference of Chief Justices' Task Force on State Federal Rela
tions (±9iS-ri9) ; author, "Federalism and Assistance to State Court Systems— 
1969 to 1978," U.S. Department of Justice—Justice Research Program, Washing
ton, D.C. (1978). 

2 . BACKGROUND OF EXISTING FEDERAL IMPROVEMENT PROGRAMS FOB STATE COURTS 

The concept of Federal support for improving the States' administration of 
justice goes back to the work of the President's Commission on Law Enforce
ment and the Administration of Justice in 1967. In its report, however, the only 
court programs that were specifically envisioned by the Commission were judicial 
training and education grants. 

The resulting 1968 Omnibus Crime Control and Safe Streets Act concentrated 
exclusively on the law enforcement and corrections aspect of the report, and 
placed its administration in the Department of Justice (LEAA). Court programs 
were not specifically mentioned in the act, but the program administrators did 
approve a small number of court projects as time went by. 

The Department of Justice (LEAA) allocated about 5 percent of its grant 
funds (about $300 million) for State court improvement over a 10-year period, 
and that percentage is said to be increasing. Courts have used other Federal 
programs (revenue sharing, CETA, and so forth), but the only other one specifi
cally aimed at court improvement is the Highway Safety Administration's traffic 
court program. Highway funds for this purpose have been limited, however, 
amounting to some $27 million over 10 years. Thus, LEAA's several divisions 
(Adjudication, National Institute, Information and Statistics, and so forth) 
have been the primary Federal agencies involved in funding State court im
provements. 

3 . EXPERIENCE UNDER EXISTING PROGRAMS 

The initial experience of State court systems with Federal court assistance 
programs was frustrating even though significant improvements resulted in 
many States. Difficulties arose from the fact that administration and supervision 
was vested exclusively in the executive branches of Federal and State govern
ment. Judicial participation in planning projects and allocating funds was fre
quently minimal and often nonexistent. 

The 1976 LEAA reauthorization legislation addressed these problems at the 
request of the Conference of Chief Justices and other judicial improvement 
organizations. Provision for judicial planning agencies in the States, and for 
a more adequate share of the grants to be devoted to State courts, led to better 
relations and to better court programs. 

Despite operating difficulties that took many different forms in the different 
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States, the principal motivating factor for the very impressive changes in State 
court systems over the past 10 years is the Federal assistance that has been 
provided. 

4. WHY A STATE JUSTICE INSTITUTE ACT? 

The structure of the existing Federal program for State court improvement 
was designed without any thought as to the proper relationships between Fed
eral executive agencies and State judicial agencies. Executive priorities, regu
lations and interpretations have been drafted for State judicial systems in seem
ing disregard of the fundamentals of separation of powers and judicial inde
pendence. 

Largely as a result of the LEAA reauthorization legislation in 1976, existing 
State judicial agencies or newly created judicial planning agencies have begun 
to function effectively in laying out long-range programs for State court improve
ment. The State Justice Institute Act is an effort to create a national-level 
judicial agency of similar design. I t will provide a national judicial institution 
to work with State judicial institutions in a coordinated effort. It will build on 
the LEAA experience but will make sure that any Federal support that is pro
vided will be administered in the best possible way to produce continued State 
court improvement. I t will furnish a sound basis of support for the several na
tional organizations that have been successful in providing support services for 
State court systems, in training, research and technical assistance. 

This act will constitute Congress' recognition of the basics of judicial inde
pendence and the separation of powers in its efforts to aid State court improve
ment. This needed effort comes at a time when the burdens and the volume of 
State cases continue to increase drastically and when the Federal court system 
must rely even more heavily on State systems. It is not too much to say that the 
ability of both Federal and State court systems to meet the demands of the future 
may depend upon the early passage of this kind of legislation by Congress. 

Mr. I'ANSON. Our next speaker will be Chief Justsice Sheran, of the 
State Court of Minnesota. 

STATEMENT OF CHIEF JUSTICE ROBERT J. SHERAN, SUPREME 
COURT OF MINNESOTA 

Mr. SHERAN. I consider myself privileged to be among the witnesses 
appearing before this subcommittee of the Senate Judiciary Commit
tee today, under the leadership of Chief Justice I'Anson, the chair
man of the Conference of Chief Justices and one of the great leaders 
in the effort to improve the administration of justice of the States. 

I cannot escape the feeling that to appear before this subcommittee, 
which is chaired by Senator Howell Heflin of Alabama, to speak on 
State-Federal relations bearing on the judicial system is the classic 
case of carrying coals to Newcastle because as we all know, Senator 
Heflin was formerly the Chief Justice of Alabama, chairman of the 
Conference of Chief Justices, chairman of the State-Federal Kelations 
Committee of that Conference, and the person who provided the 
initial leadership in analyzing and dealing with the problems with 
which we are today concerned. 

The background from which I am privileged to make this statement 
in support of the State Justice Institute Act of 1979 includes 3 years 
of service as chairman of the State Planning Agency for the. State 
of Minnesota, which was established to implement the Safe Streets Act 
of 1968 as well as service as chief justice of the State of Minnesota 
since 1973. 

I think that many of the concerns with respect to the present 
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structuring of Federal assistance for State court systems derives from 
my firsthand experience in dealing with these problems as chairman 
of that fcitate planning agency. 

I t is important, I think, to begin with the fact that remarkable 
improvements in the administration of justice through State court 
systems were made possible by Federal grants through the Law En
forcement Assistance Administration. I t is my personal conviction 
that State court systems would have floundered in the face of the mas
sive increases in litigation in recent years were it not for these improve
ments which this aid made possible. 

Even so, the experience of the past 10 years has caused to surface 
basic conceptual difficulties undergirdmg the Safe Streets Act which 
makes this form of Federal cooperation less effective than it could 
and should be. 

To begin with, the Safe Streets Act was designed as a Federal effort 
to assist States to combat crime. I t conceived of the process of investi
gation and apprenhension, of trial and adjudication, of corrections 
and imprisonment as necessary and undifferentiated components of an 
inseparable process by which crime is controlled without intrusion 
upon the rights of citizens. 

In doing so, the separate and sometimes conflicting responsibilities 
of the executive and judicial branches of Government, important at 
the State level as well as at the Federal level, were obscured. The ten
dency of this subordination of the principle of separation of powers 
is to weaken the judicial function as a check on the executive depart
ment's performance in the detection of and punishment for criminal 
behavior. 

Second, at the State level, the judiciary was placed in competition 
with executive branch agencies, police, and corrections, for a fixed 
amount of Federal support. The judiciary, by reason of the necessary 
limitation on its actions in the political arena, was not willing or able 
to compete effectively, particularly when final decision as to alloca
tions of funds were made by a commissions dominated by executive 
branch appointees. 

The fact that this difficulty was ameliorated by the 1976 amendments 
making possible the establishment of judicial planning agencies hav
ing substantial authority in the allocation of funds for judicial im
provements, demonstrates, in my judgment, the initial weakness of 
concept. 

Next, at the Federal level, policy is set by an executive branch 
agency—the LEAA—lodged in the Department of Justsice. Although 
the experience of State judiciaries with the administration of the 
L E A A has been most cordial, this has been due, I believe, more to 
the individuals involved, than to the soundness of the underlying 
concept. 

I t is anomalous and unwise for the Department of Justice, as part 
of the executive branch of the Federal Government, to exercise au
thority significantly affecting State judicial systems of a kind, and 
to a degree, which Congress does not countenance with respect to the 
Federal judiciary. 

Finally, in State judicial systems, the exercise of civil and criminal 
jurisdiction are functionally inseparable. I t is not possible to limit 
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efforts to improve State judicial systems to that par t of it which is 
involved with the trial of criminal cases. 

Conversely, any improvement in the methods by which civil cases 
are handled elevates our capacity to deal effectively with criminal 
offenses. Any effort to give a speedy trial in criminal cases increases 
the need to improve overall efficiency of the system so that civil cases 
can be accommodated as well. Efforts to separate criminal and civil 
jurisprudence in State court systems to comply with L E A A directives 
emphasizing measures to control crime lead to strained and unneces
sary improvisations which are not cost effective. 

The basic theoretical difficulties which we have experienced in ob
taining Federal support through the LEAA will be resolved by the 
State justice Institute Act of 1979. On the State level, judicial sys
tems are separated from executive branch agencies as they should be. 
On the Federal level, the implementation of congressional policy is 
based in a governmental entity not a part of the Department of Justice. 
Whatever Federal resources are available for assistance in improving 
State judicial systems will be determined by the Congress itself. 

These significant changes will make it possible to achieve better re
sults with the same funds without the weakening of State judicial 
systems which could come from disregard of conventional principles 
of authority allocation. 

Mr. FEINBERG. Judge, let me ask you a couple of questions. Why, 
in light of the panel's unanimity that LEAA has performed valuable 
service to the State judiciary, don't we simply amend that statute? The 
statute is now up for reauthorization this year; why don't we simply 
sit down and amend the L E A A statute itself to take into account the 
neglected need for State judiciaries? Why do we need an entirely 
separate mechanism ? Why can't we go the way we did, much further, 
perhaps, but basically, the way we went in 1976 with those LEAA 
amendments? Maybe even money for State judiciaries? 

Mr. SHERAN. In my judgment, Mr. Feinberg, to follow that course, 
it might meet the short-term requirements of State judicial systems 
and entities which serve those systems, but, the long-range needs of 
State judicial systems would not be well served by that because we 
would continue to have a situation where, at the State level, a signifi
cant measure of involvement would exist as between executive depart
ment functions—police and corrections—and the judiciary. But the 
ultimate decision as to the allocation of resources on the State level 
would take place in the executive dominated agency, the State plan
ning agency—by whatever term it is called. Now, if the statement is 
made that we can solve that problem by in effect pulling the judiciary 
out of the system at the State end of the thing, by establishing judi
cial planning agencies or committees, my response to that is that by 
suggesting that as a solution to the problem, you advance a strong 
argument in favor of complete separation from top to bottom because 
that methodology assumes the necessity of the separation in the first 
instance at the State level. 

I t is not possible to extricate policy determinations with respect to 
State judicial systems from the executive branch of the Federal Gov
ernment within the context of the L E A A as i t is presently structured. 
There is no practical possibility with the L E A A continuing, that it 
will be lodged anywhere except in the Department of Justice or some 
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other executive agency. We are back to the basic concern which troubles 
all of us; that is, for an executive agency, on the Federal level, the 
Department of Justice in which the LEA A is lodged, exercising a 
measure of direction that influences State court systems, which is 
simply not permissible. These are the Federal court systems. That is 
why the Congress, as a matter of long-range policy, has set up a sepa
rate entity to deal with the relationship between the Congress and the 
Federal courts. For precisely the same reason, there should be set up 
a separate Federal entity, not a part of the Department of Justice, to 
deal with the problem of State courts. 

One final point in that regard, Mr. Feinberg, and I would like to 
emphasize it in response to your question. I t is important in my judg
ment that whatever the Congress proposes to do, in discharge of the 
recognized responsibility for the improvement of the administration 
of justice in the States, it should be done by the Congress. The amount 
of resources to be allocated to this function should be determined by 
the Congress and, in my judgment, the amount is not so important 
as that the Congress determine it and. that the judiciary and the States 
not be placed in a position of competing with executive agencies for 
an amount of money which Congress has appropriated in gross to the 
entire program. 

I t is a practical fact, which 3 years of experience as chairman of the 
State planning agency has imprinted firmly on my mind, that this 
kind of competition between the judiciary, between the police, between 
corrections, is not serving a useful purpose, to put the situation as 
mildly as I can. 

If the Congress determines that it wants to respond to its obliga
tion to improve the administration of justice in the States by appro
priating a fixed amount of Federal funds for this purpose, let that 
fund be allocated precisely for the functions that we are talking about, 
without competition and debate with respect to it. 

I think these reasons are not only sound theoretically, but signifi
cantly they are imperative practically. That is the reasoning that 
underlies the task force report. 

Mr. FEINBERG. Let me ask some quick further questions to follow 
up on this. 

Why shouldn't the police or the corrections people come in with 
the same objection to the current LEAA program and offer a task 
force report dealing not with the judiciary but the police, or correc
tions, or district attorney, or probation ? How do you answer the claim 
that others will make that they should be treated the way that you 
are requesting the State judiciary be treated ? 

Mr. SHERAN. I have no answer for that, Mr. Feinberg, other than 
the answer that is embodied in both the Federal and State constitu
tions which divides the authority, the exercise by Government, be
tween three separate and distinct branches, the executive, the judicial, 
and the legislative. Police and corrections are part of the executive 
branch. The necessities of their making accommodations in terms of 
funding of their programs through the office of the Governor is ac
cepted, as a customary method of doing things. 

But when you bring into that picture the court systems, now what 
you have done is to mix up in one bag the judicial department of Gov
ernment and the executive department of Government and in so doing, 
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you tend to obscure the lines of distinction that must be maintained 
between those departments. 

The separation of powers doctrine must be observed and, more im
portantly, the reasons for the separation of powers doctrine must be 
adequately fulfilled. To be sure that the judiciary must cooperate 
with executive branch agencies and with the legislature, but it also 
must maintain a certain measure of independence, if you will, of re
moteness, if you will, so that it can perform its basic function of inde
pendently emphasizing the importance of the rights of the individual 
in the process of the detection, apprehension, and punishment for 
criminal behavior. That is right to the heart of what we are talking 
about. 

Mr. FEINBEEG. But, my final question is how is it possible? How 
do we strike the balance, Judge, if we separate out the judiciary under 
this bill? How do we assure that the criminal justice system, which 
runs together in one system—judges, district attorneys, police, cor
rections, that is what the system is all about—how do we be sure that 
we are not going to lose that type of coordination in promoting com
munication input in a true system of criminal justice if the judiciary, 
which is at the heart of the system, is separated out when it comes 
to Federal funding treatment? 

Mr. SHERAN. Well, in essence, useful cooperation between the 
branches of Government is that they manage to maintain independence 
and engage in the kind of cooperative efforts that independent posture 
permits. That is something that is involving the exercise of the great
est political and governmental talents that we can apply to it. But 
we don't solve the problem by eliminating the difference that exists be
tween these branches of Government. We solve it by developing 
methods of cooperation short of putting executive and judicial depart
ment agencies into the same compound as it relates to funding its 
court. 

I cannot help but repeat that I think, Mr. Feinberg, that these ques
tions that you have put to me go directly to the heart of what we are 
talking about. The answer must be that the reason that you distin
guish between the judicial branch of Government and the police and 
corrections, which are part of the executive branch of the Government, 
is because the Founders of our country made that distinction in the 
Federal Constitution, a distinction which was repeated over and over 
again in the constitutions of several States as they joined the Union. 

Senator HEFLIN. Mr. Velde, do you have some questions? 
Mr. VELDE. Thank you, Mr. Chairman. May I say at the outset, first 

of all, I am very pleased to see some old friends and acquaintances here 
and recall the happy years in working with them. Also, I want to ex
press, Mr. Chairman, that Mr. Dole regrets that he is not able to be 
here this morning, but he does have some rather heavy responsibilities 
with the windfall tax legislation and he could just not get away from 
it. but he wanted me to express his interest to vou on the work of this 
subcommittee on this paraicular bill and I think you will find that the 
minority is willing to work out whatever can be worked out bv way of 
a constructive solution to the problems that are being identified here 
this morning. Mr. Chairman, just two or three very brief questions. 

First, Chief Justice Sheran, you indicated that for 3 years you served 
as chairman of the Minnesota State Planning Agency Supervisory 
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Commission. I believe through the years that several of your brethren 
have served in similar capacities, specifically in the State of Louisiana 
where the chief justice there served in a similar capacity. I also recall 
that other chief justices refused to participate in the planning process, 
I believe, primarily out of concerns over the possible violation of the 
concept of independence of the judiciary. What was your experience 
in serving in this capacity ? 

Mr. SHERAN. I probably should have noted, Mr. Velde, that during 
the time that I was serving as chairman of our State planning agency, 
I was in private practice, For a period of 4 years between my service as 
associate justice on the supreme court, I returned to the court as chief 
justice. I was in private practice and it was during that period of time 
that I served as chairman of the State planning agency, so I didn't have 
the problem. When I returned to the court as chief justice, I felt the 
concerns that you have expressed to the point that I resigned the chair
manship. I t poses a problem, I think. 

Mr. VELDE. Although I believe the chief justice of Louisiana did 
serve in that capacity and I believe a former chief justice of the State 
of North Carolina absolutely refused to take any L E A A funds or to 
allow any of his judges or court administrators to participate in any of 
the planning activities or any other participation in the LEAA pro
gram, it seems to me that there were some difficult problems, concep
tual difficulties that were answered in one way in certain States and 
in another way, the opposite answer, in other States. 

Mr. SHERAN. I think that is correct. I am not sure precisely in what 
States members of the supreme courts have served as members or chair
men of the State planning agencies, but there is a difficult conceptual 
problem and different chief justices and supreme court judges have 
had different responses to it. 

Mr. VELDE. Would the creation or establishment of a State justice 
institute serve to insulate or protect the State judiciary from, ap
parently, some of the perceived difficulties that at least some of the 
State courts have felt through the years by participating in the LEAA 
program ? 

Mr. SHERAN. Yes. And for the reasons that I have mentioned before, 
that if at the State level you have eliminated the kind of competition 
for a common quantity of funds as between the police and corrections, 
the executive department agencies on the other hand, judiciary on the 
other, and if you let the policy determinations as to the deployment 
of the funds that are made available to the State judicial systems be 
made by people whose primary concern is with the State judicial sys
tem, you have solved it on the State level. . 

If on the Federal level, you establish an entity with membership 
appointed by the President of the United States but drawn from a 
group of people whose exclusive concern or at least primary concern 
is with the improvement of State judicial systems, you have solved it 
on the Federal level. In my judgment, you have made it possible to 
achieve better results with the same quantity of resources, yet more 
results out of the same allocation of Federal support and you are 
able to do that. You are able to be cost effective in a way consistent 
with basic constitutional principles which underlie the kind of dif
ficulties that we have experienced during the past 10 years, notwith-
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standing what has been a very cordial personal relationship between 
the authority of the LEAA on the one hand and the people responsible 
for the State court system on the other. 

Mr. VELDE. What do you conceive, Mr. Chief Justice, of the role on 
participation of prosecution and defense in the State justice institute. 
Would there be any, and if there is 

Mr. SHERAN. In my own conception of the matter, the prosecution 
and defense functions should not be a part of or considered in the 
same vein with the adjudicatory functions of the court. 

In my own experience in the State of Minnesota, we are meticulous 
about keeping a line of separation between the judgmentmaking func
tion of a court system and the charging function of the prosecution. 
We are very careful to avoid any kind of a situation where our court 
system undertakes to manage or control or unduly influences the proc
esses by which defense services are made available to the people who 
come before our courts to stand subject to our judgments. The reason 
we do that is because the give and take of the advocacy process is not, 
in my judgment, at least, well served if judges become one day prosecu
tors by sort of osmosis and another day defense counsel by osmosis. 

I t is the preservation of the independence of the system that makes 
possible the most just results in the process and that, really, is what 
underlies what we are undertaking to present. 

Mr. VELDE. I t would probably not be feasible or desirable to expand 
the charter of the Legal Services Corporation to include the broader 
mission to assist the courts, as I guess its efforts are primarily focused 
toward the defense function now. 

Mr. SHERAN. I don't think that our committee has addressed itself 
specifically to the question which you just now put, but my spon
taneous reaction is that that would be a very unwise course at the 
moment. 

Mr. VELDE. Sir, do you have any estimate of the dollar resources 
that might be required by way of an authorization to support the 
work of the Institute ? 

Mr. SHERAN. I notice that in the bill, as presently prepared, it 
contemplates first year funding at the $20 million level, second year 
funding at the $40 million level, third year funding at $60 million, 
and thereafter, at such level as should appear to the Congress 
appropriate. 

While I mention these figures, and I am now here speaking more 
personally I think, perhaps, than for the task force, but I think it is 
less important at what level the Congress fluids this concept than it 
is that the concept be understood and employed. We all realize that 
the concern of the Congress in dealing with Federal resources formu
lating a Federal budget is consistent with efforts to control infla
tionary trends. We understand it, but are sympathetic with it. So my 
response to your question is that while these figures are used in the 
bill and while they seem to be consistent with what the pattern has 
been in the past, in my judgment, and I think this is shared fairly 
generally by the other chief justices, the significant thing is not so 
much the level of funding, but the methodology by which the funding 
is made available to the State court system by joint efforts to improve 
the process. 

Mr. VELDE. I take it then, sir, that the conference has not developed 
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an estimate of the shortfall between available resources, either State 
or Federal and what might be needed to really make significant 
improvements in reforms. Is there a set of projections, long-range 
plans of what really might be additionally required to move out as 
you would like to ? 

Mr. SHERAN. Nothing quite so precise as that, I would say, Mr. 
Velde, although Chief Justice Utter may have some views on that 
when it comes his turn to speak. But the question being raised requires 
that I emphasize the fact that the Federal funds made available for 
State court systems should never be considered as Federal funds made 
available for the essential maintenance of State court systems. That 
is, and in my judgment always will be, a State court responsibility. 

The funds made available through L E A A were to make it possible 
for State court systems to have an added implemental resource to 
introduce educational programs for the improvement of the adminis
tration of the State judicial systems so that a relatively small incre
ment to the total expended on the State judicial systems, but applied 
effectively wherein and as needed, brought about results that greatly 
improved the system far beyond in terms of dollars the amount of 
expenses. Correctly and in the appropriate place as supplemental to 
and implementary of the support which State legislatures give State 
court systems to carry out their essential functions and in my judg
ment, that should be the policy of the future. 

Mr. VELDE. Would it be analogous, perhaps, to the situation in 1968 
when Congress was trying to set authorization levels for the L E A A 
program initially, and I believe the authorization figures for the first 
2 years were $100 million and $300 million and those numbers were 
quite arbitrarily drawn up ? The rationale was that whatever the needs 
of State and local criminal justice systems at the time, they were far 
in excess of those numbers, so they were conservative and the money 
could be well spent. 

Mr. SHEEAN. I think so. 
Mr. VELDE. These numbers, $20, $40, $60 kind of fall in the same 

general 
Mr. SHEEAN. I think so, but with this admonition. I think it is 

important as we move ahead on what I hope to be the adoption of the 
legislation that we keep in mind that the role of the Federal Govern
ment should be to supplement the basic responsibilities of the States 
to provide for their State court systems and to do it in ways that are 
specified in the bill as an increment to this basic support by the State 
in an effort to elevate the functioning of State court system and 
improve our capacity to deal with the constant increase in caseloads for 
which the Federal Government, through its legislation, and the 
Federal courts, for their decisions, have, in part, brought about. 

Mr. VELDE. I take it then, sir, that these figures certainly don't con
template any permanent reliance on this program on the part of the 
States to support operational budgets, salaries, and fixed items of 
expenses. 

Mr. SHERAN. I n my judgment, the essentials of a State court sys
tem, and I am not prepared to define precisely what would be encom
passed by the word essential, but essential to the State court system, 
should be provided for by the State legislature. I would conceive that 
the Federal contributions to the effort as being one where the Federal 
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Government , in recogni t ion of t h e fact t h a t t h e admin i s t r a t ion of 
just ice is ent i re , t h a t the S ta t e s a re constant ly increas ing the i r share 
of t h e to ta l load of resolut ion of d i sputes a n d controversy. B u t t h i s 
comes about as a byproduc t of act ion a t the Fede ra l level. I would 
see th i s as a method of imp lemen t ing—add ing to the budgets—funds 
avai lable to the S t a t e cour t systems, so t h a t they can be elevated and 
improved and b rough t beyond per formance of the essential functions 
which the S ta tes should provide , in m y view and I t h i n k t h a t is the 
tone of the bill as i t is present ly draf ted . 

[ T h e p r e p a r e d s ta tement of J u d g e She ran fol lows:] 

PREPARED STATEMENT OP CHrEF JUSTICE ROBERT J. SHEBAN 

The background from which I am privileged to make this statement in sup
port of the State Justice Institute Act of 1979 includes 3 years of service as 
chairman of the State Planning Agency for the State of Minnesota which was 
established to implement the Safe Streets Act of 1968 as well as service as 
chief justice of the. State of Minnesota since 1973. 

We begin with the fact that remarkable improvments in the administration 
of justice through State court systems were made possible by Federal grants 
through the Law Enforcement Assistance Administration. I t is my personal 
conviction that State court systems wolud have floundered in the face of the 
massive increases in litigation in recent years were it not for these improvements. 

Even so, the experience of the past 10 years has surfaced basic conceptual 
difficulties undergirding the Safe Streets Act which makes this form of Fed
eral cooperation less effective than it could and should be. 

To begin with, the Safe Streets Act was designed as a Federal effort to as
sist States to combat crime. It conceived of the process of investigation and 
apprehension, of trial and adjudication, of corrections and imprisonment as 
the necessary and undifferentiated components of an inseparable process by 
which crime is controlled without intrusion upon the rights of citizens. In doing 
so, the separate and sometimes conflicting responsibilities of the executive and 
judicial branches of Government (important at the State level as well as at 
the Federal level) were obscured. The tendency of this subordination of the 
principle of separation of powers is to weaken the judicial function as a check 
on the executive department's performance in the detection of and punishment 
for criminal behavior. 

Secondly, at the State level the judiciary wns placed in competition with ex
ecutive branch agencies (police and corrections) for a fixed amount of Federal 
support. The judiciary, by reason of the necessary limitations on its actions in 
the political arena, was not willing or able to compete effectively, particularly 
when final decision as to allocation of funds was made by a commission domi
nated by executive branch appointees. The fact that this difficulty was amelio
rated by the 1976 amendments making possible the establishment of judicial 
planning agencies having substantial authority in the allocation of funds for 
judicial improvements demonstrates, in my judgment, the initial weakness of 
concept. 

Next, at the Federal level policy is set by an executive branch agency (the 
LEA A) lodged in the Department of Justice. Although the experience of State 
judiciaries with the administration of the LEAA has been most cordial, this 
has been due, I believe, more to the individuals involved than to the soundness 
of underlying concept. It is anomalous and unwise for the Department of Jus
tice, a part of the executive branch of the Federal Government, to exercise au
thority significantly affecting State judicial systems of a kind and to a degree 
which Congress does not countenance with respect to the Federal judiciary. 

Finally, in State judicial systems the exercise of civil and criminal jurisdic
tion are functionally inseparable. It is not possible to limit efforts to improve 
State judicial systems to that part of it which is involved with the trial of 
criminal cases. Conversely, any improvement in the methods by which civil 
cases are handled elevates our capacity to deal effectively with criminal of
fenses. Any effort to give a speedy trial in criminal cases increases the need to 
improve the overall efficiency of the system so that civil cases can be accommo
dated as well. Efforts to separate criminal and civil jurisprudence in State 
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court,, systems., Jo: comply with LEAA directives emphasizing measures to con
trol crime lead to strained and unnecessary improvisations which are not cost 
effective. 

The basic theoretical difficulties which we have experienced in obtaining Fed
eral support through the LEAA will be resolved by the State Justice Institute 
Act of 1979. On the State level, judicial systems are separated from executive 
branch agencies as they should be. On the Federal level, the implementation 
of congressional policy is based in a governmental entity not a part of the De
partment of Justice. Whatever Federal resources are available for assistance 
in improving State judicial systems will be determined by the Congress itself. 
These significant changes will make it possible to achieve better results with 
the same funds without weakening of State judicial systems which could come 
from disregard of conventional principles of authority allocation. 

Senator HEFLIN. While we are on this, let me make a comment, 
and then ask a question. In regards to this, there was some interest
ing testimony in the debate of the LEAA authorization bill this year. 
Some of the opponents of L E A A are supporters of a substantial cut 
of the L E A A appropriations. They used the argument that LEAA 
was not really providing much of anything to the States and the}7 

used the figure of the total overall cost of law enforcement and the 
judicial systems. What the State paid and LEAA's contribution was 
only 3 percent of the total figure of all of that. 

My reply on the debate on the floor was that if, and I was very 
much in support of LEAA, if only 3 percent Federal money was in
volved in the total system—and that had been a great catalyst for 
improvement—really, in my judgment, I challenged anyone to point 
to any other program that could show that by use of just 3 percent 
of the total money involved that it had brought about the improve
ment that the L E A A program had brought about. You go into is
sues like health education and the Federal part of the total amount 
that is spent there far exceeds any 3 percent. I wanted to mention 
that in relationship to this bill and the State judicial system and the 
function of that and the cost and overall figures. I don't think that 
what you are speaking about here is any large sum of money and 
would supplant any Federal operation of the judicial system or the 
total cost but this is sort of seed money for innovative programs and 
for improvement, sort of a little bit of the needed icing on the cake. 

Now, I believe Mr. Velde asked some questions about the reluctance 
of some judicial systems over the period of time to accept Federal 
money. What is the experience, Chief Justice Sheran, if you know, as 
to this. Aren't all the systems now accepting and involved in the L E A A 
program ? 

Maybe Mr. Adkins or someone might care to address this. 
Mr. ADKINS. Mr. Chairman, I just conferred with Mr. Kleps who is 

much wiser about these things and we believe that there is only one 
State now that is not accepting LEAA money and that is Idaho. 

Senator HEFLIN. State of Idaho? Other than that, you think that 
all the others are accepting it. I think it could be a fear of the Federal 
Government; there was a speech made one time that a Federal eagle 
might be screaming over the clouds and that, therefore, was the great 
reluctance. 

Now, this brings up and is related to what our testimony is here and 
I think, perhaps, it might be appropriate.that it be in this part of the 
record and I will ask this to Professor Remington. There has been some 
mention by.Chief Justice Sheran or Mr. Velde, one or the other, about 
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the Legal Service Corporation. I t is my understanding that the 
rationale for the mechanism that the Legal Service Corporation now 
operates on and which Congress decreed, was based on a somewhat 
similar fear that we are faced with here a desire to have a separate 
body; a desire to prevent the Department of Justice from controlling 
that ; a desire to prevent certain State executive branch functions 
from controlling the Legal Service Corporation; and a mechanism 
was set up by which it would be the corporation; the directors would 
be Presidential appointments confirmed by the Senate. 

Professor Remington, I am sure you studied this. Would you tell us 
a little bit about the history of the Legal Service Corporation and why 
it was organized in such a manner as it was to give it independence 
and the relationship of this proposed act to the mechanism of the Legal 
Service Corporation. 

Judge REMINGTON. Senator, I 'm not sure I'm the expert on that and 
others may want to qualify what I have to say, but it is my understand
ing that the two proposals are very comparable. One could have asked 
of the Congress at the time the National Legal Service Corporation 
was set up the same question that was asked here this morning. Why 
should that not be part of L E A A ? I take it the answer that would have 
been given then would be the same as given this morning and that is 
twofold. 

One, there is a need, if there is to be adequate representation, for 
counsel and programs furnishing counsel to have a certain measure of 
independence in order to adequately serve the needs of the client and, 
certainly, the legal profession has recognized that for a long time. 

Second, the fact that L E A A is, as has been pointed out, committed 
to the very important objective of improving the criminal justice sys
tem, doesn't leave a lot of room for programs that are designed to 
assist the poor and the elderly in understanding their rights under 
Social Security. Conceptually, the two things do not fit together. I 
think the same point has been made here and I think that is granting 
the importance of improving the criminal justice system and the courts 
playing a constructive role in that. 

I t is a gross oversimplification of the work of courts just as it is a 
gross oversimplification of the legal assistance needs of the Nation. To 
equate those with the criminal law, they are broader. I t is important 
for the judges to be effective in the criminal justice system but judges, 
as you know, Senator, from your own experience, do things that have 
nothing to do with the criminal justice system. I think it is the view 
of this group that if State judicial systems are to serve effectively the 
needs of those who want to resort to the courts to get justice, they are 
going to have to have the opportunity to do it, not only in the criminal 
law segment, also in, perhaps in many ways more importantly, in what 
we, as lawyers, have called the civil law aspects of the system. 

I will try to be brief—one illustration. One of the major parts of 
the work of Federal courts today, the so-called 1983 cases, one judge 
in the middle district of Pennsylvania. Judge Malcolm Muir kept a 
time sheet and found that he was spending 47 percent of his time on 
1983 cases—many of those involving out-of-state institutions located 
in his district. One would say. and that ought to be an appropriate 
concern of LEAA, both the Federal system and the States, and the 
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objective ought to be, as it is presently, to have State courts assume 
greater responsibility for disputes arising in State institutions. I think 
that is an appropriate objective. 

The problem is that 1983 litigation is in theory civil and it is only 
part of a broader problem of people who come into court without 
lawyers, the so-called pro se litigation. I think that those who have 
looked at that issue are satisfied that a solution to it, an overall solution, 
cannot be made within the criminal justice system. 

One ought to look at it across the board. We have other situations 
where people come in who are unrepresented and that if procedures 
are to be developed to make States more effective in handling this 
category of cases, it really can't be done as part of LEAA. 

I think it is no criticism of L E A A to say that the affording of coun
sel through the National Legal Service Corporation or the affording 
of more effective judicial services through a national justice institute 
can better be done if they are done separately because they deal with 
issues that are not involved in the criminal justice system and, there
fore, have not been the traditional concern of LEAA. 

Senator HEFLIN. Mr. Eemington, do you have a question that you 
would like to ask Chief Justice Sheran on this subject? 

Mr. MICHAEL REMINGTON. I have one question concerning the board 
of directors which is to have input in directing funds to the States. 
Have you thought about making the composition of that board 
of directors not so heavily weighted in favor of State court 
representatives ? 

Mr. SHERAN. My recollection of the bill as it is currently formulated 
is that it provides a board of directors of 11, of whom one is to be a 
State court administrator; 4 are to be selected from the public gen
erally; and 6 are to be judges, named by the President of the 
United States from a group of nominees proposed by the Congress of 
Chief Justices. I don't think that modifications of this allocation of 
directors as between these three groups should ever be permitted to be
come an impediment to the progress of the bill, but it does seem to me 
that what has been proposed here is certainly a reasonable beginning. 

The important thing, it seems to me, is that the policies to be fol
lowed by your State Justice Institute should be reflective of the ex
periences and needs in a significant way of the people in the State 
who are responsible for the administration of the State court system. 
In general, to a significant degree at least, that would be the chief 
justices or the supreme courts. 

But to say this is not to say that the policies should be exclusively 
those that are generated by the chief justices or the supreme court, 
because as we all know, the trial judges in several States are in the 
frontlines of the business of delivering justice to the people. Their 
judgment, their advice, is sought by chief justices and court ad
ministrators in every State and i t would be anticipated that their 
abilities and resources would be tapped in bringing together the board 
of 11 or whatever it is going to be who are going to be appointed by 
the President to fix policy from the Federal end of things. 

I would be very hopeful that understandings would be reached 
as between the appellate courts and the chief justices and the State 
court trial judges that would give all of them assurance and con-
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fidence that their views would be solicited and relied upon in develop
ing this entity. 

Mr. MICHAEL REMINGTON. Would you have any problem with hav
ing ex officio, nonvoting, members on the board such as the president 
of the Legal Services Corporation, the head of LEAA, or the dean of 
the National Judicial College—people with expertise in this general 
area? 

Mr. SHERAN. I hadn't directed my thinking to that specifically, but 
I have a general feeling that it is always useful to have people serving 
on boards in the ex officio capacity who would bring to any judgment 
points of view and perspectives that are relevant to the problems or 
decisions. The identity of who that should be or the segments of the 
total system that should be specifically favored if that is a proper word 
by being made ex officio members, I think that should be left for discus
sion and deliberation. I would certainly accede to the principle that it 
is advisable to bring as many points of view and minds together in 
your policymaking board or entity that can be done consistent with 
the necessity of getting beyond discussion and debate to decision. 

Mr. MICHAEL REMINGTON. Senator, I thank you for the opportunity 
to be here. Since my father is not under oath, I don't think I will ask 
him any questions! 

Senator HEFLIN. OK. 
Chief Justice I'Anson, do you want to go head with the other 

witnesses? 
Mr. I 'ANSON. All right, sir. 
Senator HEFLIN. Who do you want to testify next ? 
Mr. I 'ANSON. Mr. Adkins. 
Senator HEFLIN. All right, sir. 

STATEMENT OF WILLIAM H. ADKINS, II, CHAIRMAN-ELECT, 
CONFERENCE OF STATE COURT ADMINISTRATORS 

Mr. ADKINS. Mr. Chairman, it is a privilege to be here this morning 
as chairman-elect of the Conference of State Court Administra
tors 

Senator HEFLIN. Please continue. I have to step out one moment 
but I will be right back. Go ahead. 

Mr. ADKINS [continuing]. And to voice COSCA's support of the 
State Justice Institute Act of 1979. 

I n my prepared statement, I covered to some extent the ground that 
has already been covered by Mr. Kleps and Chief Justice Sheran. In 
the interest of brevity, let me try to avoid repetition and highlight a 
few particular points that seem particularly important from the point 
of view of a State court administrator. 

Jus t by way of summary, I think that there are two problems that 
have troubled us about LEAA over the past. I join with what others 
have said about the benefits that have been unquestionably derived 
from LEAA. But LEAA, from the very beginning, has focused on 
law enforcement. I t has been executive branch-dominated because of 
that law enforcement orientation and this has clearly produced a 
number of problems for the court system so far as funding and so 
far as the major programs that LEAA has worked on. 
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The State planning agencies, obviously, have reflected the executive 
branch domination. In Maryland, in fact, it wasn't until 1973 that the 
chief judge of our court of appeals or his designee was even author
ized to sit on our State planning agency. 

The other difficulty that has occurred with L E A A has been the 
lack of recognition that court systems are not criminal justice agen
cies—they have to do with civil as well as criminal matters. I t is quite 
understandable that being a Federal agency it is coming basically from 
the direction of law enforcement. We would emphasize that side of 
courts. But courts do not lend themselves to that sort of splitting up 
of their functions. The civil and criminal aspects of courts are part 
of an inseparable whole. 

In Maryland, all of our courts except a few in Baltimore City exer
cise both civil and criminal jurisdiction. The judges, administrators, 
clerks, and other supporting staff simply cannot be divided into crimi
nal and civil divisions nor can the workload of the courts since what 
affects the smooth functioning and administiation of the criminal 
side also bears upon the functioning of the civil side and vice versa. 

Some years ago, Mr. Chairman, we were involved in a lengthy con
troversy with L E A A over funding certain training for clerks of courts 
and their staffs because the clerks exercise civil as well as criminal 
functions and because the proposed training program recognized 
this. Other States have had similar difficulties and problems derived 
from the civil/criminal dichotomy, which is so easy to apply in law 
enforcement, but so impossible to apply to courts. Let me digress, Mr. 
Chairman, just a second from the matter at hand to point out with 
respect to the L E A A current reauthorization legislation. The Senate 
bill, S. 241, which takes, very wisely and properly, takes account of 
the fact that you cannot separate the civil and criminal functions of 
courts; it therefore recognizes that there should be some funding of 
courts even though there may be civil elements involved. Mr. Chair
man, the House bill, H.E. 261, takes the opposite view it deliberately 
eliminates the civil funding from the court system. If that bill passed 
in that form, should that bill be enacted, it strikes me that that might 
mean the elimination of courts from L E A A all together. 

Certainly the language in the House bill dealing with the National 
Institute of Justice is very strong and I think would prevent the 
National Institute of Justice from having anything to do with" civil 
matters whatsoever. I think there would be a similar problem with the 
Bureau of Justice Statistics, as conceived in the House bill. On behalf 
of COSCA, I would state our very strong hope that when the two 
bills go to conference, the Senate version will prevail because I think 
most serious consequences will ensue if the House version prevailed in 
that regard. 

Back to the situation at hand, Mr. Chairman, I think this illus
trates that despite the improvement made in the LEAA program, par
ticularly by the 1976 reauthorization legislation with which you had 
so much to do with in your former capacity, this kind of difficulty is 
still with us. There still is the civil/criminal dichotomy and there still 
exist the battles and the concerns and the difficulties in obtaining 
funding for court programs which look to the administration of jus
tice as opposed to the administration only of a criminal justice system. 
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L E A A qui te unders tandab ly and, pe rhaps , qui te p roper ly , concen
t r a t e s on cr iminal justice. F r o m the view of S t a t e cour t systems, how
ever, w h a t is needed is a Fede ra l fund ing mechanism t h a t recognizes 
t h e indivis ible n a t u r e of just ice a n d t h a t fact t h a t i t cannot be divided 
in to neat compar tmen t s labeled cr iminal and civil. A s the S t a t e J u s 
tice I n s t i t u t e Act of 1979 finds, " the re is a significant F e d e r a l in teres t 
in m a i n t a i n i n g s t rong and effective S t a t e cour t s * * *" and Professor 
R e m i n g t o n has pointed out in detai l w h a t t h a t in teres t is. 

T h e S t a t e Jus t i ce I n s t i t u t e contempla ted by the act would give 
th i s F e d e r a l in teres t t angib le form by establ ishing a b o a r d of direc
tors knowledgeable about and sensitive to the needs of the S t a t e 
cour t s a n d the const i tut ional res t ra in t s unde r which these cour ts must 
opera te . I n so do ing , I th ink , M r . C h a i r m a n , the act would, indeed, 
accomplish the purpose set for th in subsection (c) : t h a t of the en
couragement of " s t rong and effective S t a t e cour ts t h r o u g h a fund ing 
mechanism, consistent wi th the doct r ine of separa t ion of power and 
federal ism, the reby" i m p r o v i n g " the qual i ty of just ice avai lable t o the 
Amer i can people ." 

T o p u t i t ano ther way, the L E A A fund ing mechanisms and policies 
concentra te on c r ime control . Cour t s have a p a r t to p lay in th i s effort, 
bu t they also have a b roader ro l e : thu admin i s t r a t ion of just ice in 
bo th civil and cr iminal contexts , inc lud ing t h e enforcement of t h e 
requi rements of the Const i tu t ion and the laws of the U n i t e d Sta tes . 
T h i s b roader responsibi l i ty is recognized and would be effectively ad
vanced by the S ta t e Jus t i ce I n s t i t u t e Ac t of 1979. 

F o r these reasons, Mr . Cha i rman , the Conference of S t a t e Cour t 
A d m i n i s t r a t o r s enthusiast ical ly suppor t s th is proposal . 

[ T h e p repa red s ta tement of Mr . A d k i n s fol lows:] 

PREPARED STATEMENT OF WILLIAM H. ADKINS II 

Mr. Chairman and members of the subcommittee, my name is 'William H. 
Adkins, II . State Court Administrator of Maryland. I appear before you as 
chairman-elect of the Conference of State Court Administrators as well as 
chairman of the Conference's Standing Committee on Intergovernmental/ 
Interorganization Relations. It is a privilege to be here today and to. state 
COSCA's support of the State Justice Institute Act of 1979. 

The Conference of State Court Administrators consists of the principal court 
administrative officer in each of the 50 States as well as in the District of Co
lumbia, Puerto Rico, Guam. American Samoa, and the Virgin Islands. At the 
Conference's 25th Annual Meeting in Flagstaff. Ariz., last summer, it endorsed 
in principle the Report of the State-Federal Relations Task Force of the Con
ference of Chief Justices, a report that proposed the creation of a State Justice 
Institute; a proposal now embodied in the bill before the subcommittee. A copy 
of COSCA's supporting resolution is attached to this statement. 

Why have court administrators joined chief justices and others in urging the 
creation of a State Justice Institute? Other witnesses here today have discussed 
or will discuss some of the numerous reasons for such support. In order to avoid 
repetition. I should like to concentrate on one aspect of the matter: the 
problems for State courts that have arisen in the past because of the funding 
mechanisms presently operated through the Law Enforcement Assistance 
Administration. 

Let me say at the outset that I do not intend to disparage LEAA. As Ralph 
Kleps and others have pointed out LEAA funding has provided benefits for 
many State court systems, not infrequently encouraging the implementation of 
innovative programs that would have been difficult to undertake by means 
of State appropriations. Nevertheless, LEAA has posed some problems for courts, 
and some of these have been of a systematic nature, caused by the structure and 
functioning of LEAA itself. 

When LEAA was established, about a decade ago, there was little emphasis 
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on courts. Attention was focused on police and to some lesser degree on correc
tions. The criminal justice system was looked upon as largely a part of the 
executive branch of Government. State Governors appointed members of the 
State planning agencies. Plans largely related to and funds were distributed 
mainly to law enforcement agencies. And the State planning agencies themselves 
were largely dominated by personnel of the executive branch. Indeed, in Mary
land, it was not until 1973 that the Chief Judge of our Court of Appeals or his 
designee was eveD authorized to sit on our State planning agency. 

This situation produced relatively little funding for State courts and it also 
produced a degree of lack of understanding of the needs of State courts and of 
the constraints imposed upon them as well as upon the other branches of gov
ernment by the doctrine of separation of powers. The judiciary was often thought 
of as a subsystem of something called the criminal justice system. It was not 
recognized that the judiciary constitutes a separate branch of Government, nor 
was it recognized that in most States, for many purposes, and particularly in 
areas of administration, the civil and criminal aspects of courts are part of an 
inseparable whole. 

In Maryland, for example, all of our courts except certain ones in Baltimore 
City exercise both civil and criminal jurisdiction. The judges, administrators, 
clerks, and other supporting staff simply cannot be divided into neat criminal 
and civil divisions, nor can the workload of the courts, since what affects the 
smooth functioning and administration of the criminal side also bears upon the 
functioning of the civil side, and vice versa. Yet some years ago, we were involved 
in an extensive controversy with LEAA over funding certain training for clerks 
of court and their staffs, because the c'erks exercise civil as well as criminal 
functions and because the proposed training program recognized this. Other 
States have had similar difficulties, and problems derived from the civil/criminal 
dichotomy, which is so easy to apply in law enforcement, but so impossible to 
apply to courts, still exist; contrast S. 241, which takes a pragmatic and de
sirable approach to this matter with the House of Representatives' version of 
the 1979 Reauthorization Act. 

Another rather dramatic example is found in the LEAA Security and Privacy 
Regulations proposed in February 1976. These Federal executive branch regula
tions would have imposed upon State court systems requirements regarding con
trol of court records that simply disregarded the concept of separation of powers 
as we'l as valid needs of court systems with respect to their own maintenance 
of and access to criminal case histories for judicial purposes. 

To be sure, things have improved with respect to LEAA. We eventually won 
our battle about funding the clerks' training program; the original security/ 
privacy regulations were substantially modified ; the proportion of funding going 
to courts has increased in recent years. The LEAA Reauthorization Act of 1976 
which you, Mr. Chairman, were active in supporting, greatly improved the posi
tion of the State court systems, through the establishment of judicial planning 
committees, requiring increased judiciary membership on State planning 
agencies, and in other ways. But despite these real advances, difficulties still 
remain. 

The Law Enforcement Assistance Administration is sti'l itself an executive 
branch agency, operating with the perspectives of that branch of Government. 
It is still in the main an agency that empathizes most with law enforcement 
bodies, and that tends to view courts only in light of their interaction with 
other portions of the "criminal justice system." And these views are quite faith
fully reflected on the several State planning agencies. 

In short, the LEAA, quite understandably and perhaps quite properly, con
centrates on criminal justice. But from the-viewpoint of the State court systems, 
what is needed is a Federal funding'mechanism that recognizes the indivisible 
nature of justice and the fact that it cannot be divided into neat compartments 
labeled "criminal" and "civil." As the State Justice Institute Act of 1979 finds, 
"there is a significant Federa' interest in maintaining strong and effective State 
courts * * *." The State Justice Institute contemplated by the act would give 
this Federal interest tangible form by establishing an organization directly 
funded by the Congress and supervised by a board of directors knowledgeable 
about and sensitive to the needs of the State courts and the constitutional re
straints under which these courts must operate. In so doing, the act would indeed 
accomplish the purpose set forth in subsection (c) : that of the encouragement 
of "strong and effective [state] courts through a funding mechanism, consistent 
with the doctrine of separation of powers and Federalism for * * * thereby" im
proving "the quality of justice available to the American people." 
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To put it another way. the LEAA funding mechanisms and policies concen
trate on crime control. Courts have a part to play in this effort, but they a'so 
have a broader role: the administration of justice in both civil and criminal 
contexts, including the enforcement of "the requirements of the Constitution and 
laws of the United States." This broader responsibility is recognized and would 
be effectively advanced by the State Justice Act of 1979. 

The Conference of State Court Administrators goes on record as supporting 
enthusiastically the State Justice Institute Act of 1979. 

Attachment. 
RESOLUTION II 

STATE JUSTICE INSTITUTE 

Whereas, in 1978 both the Conference of State Court Administrators and the 
Conference of Chief Justices recognized the need for establishing improved 
policies and mechanisms for federal funding of projects for the improvement of 
justice in the several states: and 

Whereas, among the principles recognized as important in this regard were 
minimal executive branch control, substantia" State court participation and re
sponsibility, funding of both civil and criminal justice functions, and allocation 
of funds to appropriate national court supporting agencies : and 

Whereas, a joint State Federal Relations Task Force of the Conference of 
State Court Administrators and the Conference of Chief Justices has recom
mended the creation, by Federal legislation of a State Justice Institute, in order 
to implement the principles identified in 1978, and to improve Federal funding 
policies and mechanisms with respect to State courts ; 

Now, therefore, be it resolved. That the Conference of State Court Admin
istrators endorses in principle the Report of the State Federa". Relations Task 
Force of the Conference of Chief Justices, and the Conference of State Admin
istrators (May 1979) : supports the creation of the State Justice Institute rec
ommended by that Report; and directs the executive committee of the Confer
ence, or a Conference Committee designated by the executive committee, to work 
with the Conference of Chief Justices for the establishment of the Institute. 

Adopted at the 25th annual meeting in Flagstaff, Ariz., August 8, 1979. 

Mr. I 'ANSON. Mr. Chairman, would it be appropriate for us to ask 
for about a 10-minute recess ? 

Senator HEFLIN. Yes, sir. I think so. That might be helpful to me. 
[Recess taken.] 
Senator HEFLIST. Mr. Utter? 

STATEMENT OF CHIEF JUSTICE ROBERT F. UTTER, SUPREME 
COURT OF WASHINGTON 

Mr. UTTER. Mr. Chairman, I am in the position of being the cleanup 
hitter and having someone else having; clep,red the bases. I appreciate 
what those who have preceded me have said, and particularly appre
ciate the honor of appearing before this subcommittee and before the 
chairman with whom I have had the pleasure of dealing in other 
circumstances on other occasions. 

My formal remarks have been submitted to you and I will not 
repeat many of the things that are there. I am aware that your time 
is short. There are some things, though, that I would like to emphasize. 

I think the first is to simply emphasize that we, in State courts, 
understand that there are many things that we are not doing that 
need to be done in order to maintain the confidence of the people of 
this country that we serve. Polls that have been taken, studies taken 
by such firms as prestigious as Yankelovich, Kelly, & White, indi
cate a number of things that we know we need to do better. The public 
concerns for State courts—in a recent study they did center on filling 

60-753 0 - 8 0 - 3 
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the three basic aspects of society's concern for protection in society, 
the quality and fairness and quality performance by court personnel 
have not been met in State courts. We are mindful of that and we 
want to do a better job. 

I think it is important to say that we are not just sitting back and 
saying help us and then we will do a better job. There are a number 
of areas where State courts have taken the initiative to make change. 
One of these that I have been proudest of in our own State—and 
I know exists in other States—has been the adoption, without legis
lative action, of sentencing guidelines for State courts. In our own 
State, our superior court trial judges spent approximately 1 year on 
a program where all criminal offenses were studied by State superior 
court judges, sentencing ranges were established, and agreements 
reached by those judges—all the superior court judges of our courts 
of general trial jurisdiction—that if they entered sentences outside 
the sentencing guidelines that have been established and published 
publicly, that they must state reasons either for exceeding or going 
below those guidelines. 

A stringent code of judicial ethics has been adopted under the 
guidance of State supreme courts in all States in this Nation. Con
tinuing legal education has been stressed by State courts in the diffi
cult—and you know how difficult an area this is—-procedures for 
removal and discipline of judges in State courts. State courts have 
been leaders in establishing that kind of accountability to the public. 

State courts are insisting that all judges be carefully selected and 
well trained. They are working on methods to improve their court 
administrative skills. With all of this, though, we still know that 
there are many, many areas, where we need to do a better job. I set 
these down in my testimony; that is a matter of record with this 
subcommittee. 

In trying to do this job, we continue to seek ways in which we 
can do it better and that is why we are here today. The conference 
is aware of the need to focus responsibility on how State court systems 
can better perform their jobs and I suppose if I have a theme for 
my remarks to this subcommittee today, it is simply that of focusing 
accountability for doing a better job than State courts currently do. 

The establishment of a separate federally created institute brings 
to focus the great responsibility borne by State courts for the delivery 
of iustice. I t emphasizes that States are looked to as responsible for 
the quality of justice delivered in their jurisdiction. The act speaks 
to this by placing the responsibility for naming.the majority of names 
submitted to the President with the advice and consent of this body, 
to make up the board of directors of the Institute, on the State chief 
justices. The conference, of course, is mindful of its responsibility to 
those constituent groups that make up the judiciary in each State of 
this country. 

We are aware of the need to make those nominated to the board 
represented by these groups, but the focus of responsibility recognizes 
in fact how State courts are administratively structured with the chief 
justices accountable to all of those in the States, and reserves account
ability to those who have final responsibility in our States. 

Accountability, of course, is not just a State problem. President 
Carter, in asking for a review of Federal programs for the improve-
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ment of our Nation's Federal justice system in 1977, noted the major 
problem in the Federal system was that no single Federal agency or 
department is responsible for working to improve the overall system. 

This gap in accountability, he added: 
May explain in part why the Federal Government has never fully defined its 

own role in this area, much less developed a strategy for tulfilfing it. 

The chief justices of each State serve as the head of their respective 
judical systems; we are held directly accountable by our fellow judges 
and the electorate for the quality of services rendered in our States. 
There can be no passing of the blame to someone else, no claim of 
diffusion of responsibility. We are both visible and accountable. 

The Conference of Chief Justices has shown itself capable of 
politically courageous and unpopular action in the performance of its 
duties. In recent years, we have approved the use of cameras in court
rooms, and television of State court proceedings, contrary to the vote 
of the American Bar Association. We have supported the acceptance 
of cases formerly accepted under the diversity jurisdiction of Federal 
courts, a position that is not popular for us, either nationally or 
locally. We have stressed the need for continual stern measures for 
effective discipline and removal of judges in our States who are not 
adequately performing their jobs. 

With this as a background, we stand ready to take whatever steps 
are necessary to improve justice in our States. 

We are here to examine in a spirit of cooperation and recognition the 
need for mutual action, whether a method can be devised so we can 
work together to achieve a better justice system in our courts. In at
tempting to see if joint action can be mutually helpful, we have a num
ber of concerns. 

The first has been one, of course, that the other speakers have ad
dressed; the need to preserve both the need for federalism and separa
tion of powers, which encourage States to be responsible for solving 
their own problems. 

The second concern is to find how change can be most effectively 
made in State court systems. A third is to see how national programs 
serving the State judiciary can best be encouraged and supported and, 
finally, we wish to assure accountability to the Federal Government for 
funds expended in support of State court efforts. 

I believe change in State judicial systems can best be made by focus
ing responsibilities on the States directly. Having done that, States can 
then be encouraged to coordinate and prioritize projects and programs 
as well as serve as incubators for projects to be later established 
nationally. 

My youngest child is now 14 and in the ninth grade—a great year. 
I am sure he will survive, I am not sure Twill . The idea of making 
changes in his actions, through direct parental edict is something I 
abandoned a long time ago. I set the general standards; I have a few 
rules that I insist on, but real change now comes from the example and 
guidance of his fellow schoolmates. Fortunately, they are good people 
and I think we are going to make it. My observation, of course, applies 
to how change occurs in State courts, as well. If the States have a 
part in establishing policies that apply to them and can see other State 
jurisdictions successfully experimenting, the impetus for change is 
great and resistance is minimized. 
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This act establishes a structure that involves State courts directly 
in planning and prioritizing programs that affect them. I believe that 
this is an important first step. 

National programs serving State courts have been an important 
source of encouragement, stimulation and assistance. The National 
Center for State Courts, the National College for the Judiciary and 
the American Judicature Society are just a few of those that have had 
a long and successful history of service. 

This bill would channel the prioritizing of Federal assistance for 
these programs through the agencies they serve, the State courts. I t 
emphasizes the accountability of those who provide services to their 
vendees. Decisions can be made on a realistic appraisal of the need and 
merit of services rendered. 

The line of accountability is clear under this legislation. The State 
Justice Institute must deal directly with the appropriate legislative 
body for appropriations and can be the single source, I think most 
importantly, of information on how all State justice-related programs 
are progressive. As the focal point of State justice concerns, the insti
tute will be able to foster coordination and cooperation with the Fed
eral judiciary in areas of mutual concern. I t will, as well, be able to 
make recommendations concerning the proper allocation of responsi
bility between the Federal and State court systems. 

I t is equally important to state what this act does not do. I t specifi
cally prohibits the use of funds for purposes other than the supple
mentation and improvement of the operation of State courts. Funds 
may not be used to support basic court services, supplant State or 
local funds currently supporting a program or activity, or be used to 
construct facilities. The Institute may not participate in litigation or 
undertake the passage or defeat of legislation. I ts personnel may not 
testify in Congress except when requested to or except when dealing 
with their own appropriation. 

The Institute may not in any way advocate or oppose any ballot 
measure except those dealing specifically with the judiciary. Institute 
funds may not be made available to support or encourage training pro
grams for the nonjudicial public policies of political activities. 

Mr. Chairman, there are so many things that we have to express our 
gratitude for to you and the subcommittee that you chair that to do so 
would extend far beyond your time to hear them today. I would like 
to address just a few comments to those answers raised before me and 
get into the questions asked. 

I think that one of the things that I would like to emphasize regard
ing the current L E AA program is that this bill, as I understand it, does 
not envision that State courts will not participate in programs funded 
through full block grants, but rather, that the program would supplant 
the current national discretionary grant program. I t is currently 
funded through LEAA. The reason for our concern about this is that 
State courts do not have input into those funds. The input in planning, 
the input in national direction of how those funds are spent and that, 
of course, is a reflection of the separation of powers problems that 
Justice Sheran has commented on, and Mr. Adkins and Mr. Kleps, of 
course, as well. 

The question was asked by Mr. Remington about ex officio members 
of the board. We are concerned about that and feel that it is an excel-
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lent idea. At our annual meeting in Flagstaff, Chief Justice Burger 
expressed a similar interest in whether we would have ex officio mem
bers. My recollection is he expressed an interest if we did in being one 
himself. That concept, I feel, is an excellent one and illustrative of the 
type of benefit the focus of responsibility for State court planning can 
bring. 

Mr. Chairman, this concludes my remarks. I wish to thank you and 
the members of this subcommittee for the opportunity to speak on 
behalf of legislation which I believe provides a positive step forward 
for delivery of justice to all who appear in the State courts. 

[The prepared statement of Judge Utter follows:] 

PREPARED STATEMENT OF CHIEF JUSTICE ROBERT F. UTTER 

Mr. Chairman and members of the subcommittee, as representatives of States, 
you share with us a concern for the delivery of justice to those who look to State 
courts for resolution of their disputes. These range from the smallest civil com
plaint in small claims court and traffic complaints in municipal court, to civil 
and criminal litigation as complex as that found in any court system in this 
country. 

The promise of justice is so basic that the Declaration of Independence af
firmed all in this country are created equal and endowed equally with the 
inalienable rights of life, liberty, and the pursuit of happiness. This expectation 
for justice in all aspects of life continues to be fundamental. Over 98 percent of 
those involved in litigation in this country seek justice in State courts. 

A recent study of the public knowledge and hopes for State courts by Yankelo-
vich, Skelly, and White, presents many challenges to those of us in State courts 
if we are to adequately serve the public and meet their expectations. The study 
produced six major conclusions. These were: 

1. That there is a profound difference in view between the general public and 
community leaders on the one hand, and judges and lawyers on the other hand, 
with respect to what the courts do and should do in our society. 

2. That general public and community leaders are dissatisfied with the per
formance of courts, and their concept of whether justice is available in this 
country stems from State court experiences, and rank courts lower than many 
other major American institutions. 

3. The general public's knowledge of and direct experience with courts is low. 
4. Those having knowledge and experience with courts have the greatest dis

satisfaction and criticism. 
5. In spite of the limited knowledge and dissatisfaction, the interest of the 

general public in courts is high and there is impressive support for reform and 
improvement. 

6. The attitudes of the general public on crime and punishment are far less 
simplistic than previously thought and supports major efforts toward 
improvement. 

The public concern about courts stems from the feelings that three basic 
expectations of protection of society, equality and fairness, and quality per
formance by court personnel have not been fulfilled. 

This study, completed last year, and other continuing inquiries generated by 
State court leaders, have heightened our concern about our ability to fulfill both 
our own and the public's expectations for the delivery of justice in State 
courts. 

As judges we recognize the prime responsibility for improving the performance 
of the courts rests with us. This does not mean we do not welcome help from 
the media, schools and the bar, but that we look primarily to ourselves for 
the answers. 

We have accepted this challenge in many areas. State courts have made 
great efforts to address the areas of concern over the lack of existence of 
equality and fairness, protection of society, and quality performance by court 
personnel. 

Many States have adopted, without legislative action, sentencing guidelines 
to eliminate many of the unexplained variations in sentencing. The purpose for 
this is not only to better protect the public, but to give a base for building public 



34 

confidence in sentencing procedures. These guidelines require judges to state 
their reasons if they either exceed or fall below standards previously agreed 
and publicly announced which are established by other judges on a statewide 
basis. 

A stringent code of judicial ethics proposed by the American Bar Association 
has been voluntarily adopted in almost every State. 

Continuing legal education for judges and court-related personnel is gen
erally available and is provided not only through local programs but also through 
such national institutions as The National Judicial College in Reno, Nev. 

Procedures for removal and discipline of State court judges have been pro
vided, replacing ineffectual impeachment, in all but two States in the country. 
The major impetus for this has come from state court judges. 

State courts are insisting that all judges be carefully selected and well 
trained. 

The employment of modern methods of court administration have become 
commonplace and the Institute of Court Management has been established to 
provide the necessary training for those involved in this work. 

The States have welcomed the assistance of the National Center for State 
Courts, an organization founded a t the urging of Chief Justce Burger and 
nurtured by the State court contributions, the chief justices, their administrators, 
and by Federal assistance as well. We have also appreciated other organizations, 
national in scope, concerned with the well-being and growth of the judiciary, such 
as the American Judicature Society. 

With all of this, however, those who work in and with State courts recognize 
we must show greater improvement if we are to meet the expectations of the 
public, and our own, for a better system of justice. 

Effective access to a forum where disputes can be resolved is essential if 
justice is to be more than just a luxury for the wealthy. 

Adequate representation is necessary to assure that every person's case is 
presented with the skill necessary to obtain a fair hearing. 

Language barriers, geographical obstacles, psychological intimidation, and 
procedural traps exist which often make delivery of justice to all a hollow 
promise. 

Courts must be more sensitive to the problem of compelling members of the 
public to submit matters to the courts which often do not involve real disputes 
requiring exercise of judicial discretion. The challenge is to provide less com
plex and expensive processes and still retain the availability of our traditional 
court services for the disposition of more complex disputes. We should experi
ment extensively, where appropriate, with use of lay members as dispute re-
solvers in mediation, arbitration and conciliation, as alternate methods of dis
pute resolution. 

We should insure that community service as a witness as both a compre
hensible and convenient process. Too often courts have adopted the view that 
witnesses exist for the convenience of the legal process. The judiciary should 
take the lead to insure that victims, especially the elderly, the very young, and 
those subjected to violence, are treated with special care and concern through
out the entire process. 

Jury service should be spread widely among community members and the 
burdens of such service minimized as much as possible. 

If courts are to deserve the confidence of the entire nation we must demystify 
our process and welcome citizen input in such areas as governance of lawyers 
and judicial discipline, criminal justice advisory committees, and other areas 
where a lay perspective would assist in rendering better and more compre
hensible service. 

An effective grievance procedure should be established as well, perhaps out
side the formal system, In the form of a judicial ombudsman who would offer 
a perspective on procedural obstructions to those of us who participate in the 
system. 

Courts must provide effective administrative structures to handle those mat
ters in the court system efficiently and effectively. Training for personnel is es
sential to not only improve skills but to build, motivate, and instill a sense 
of unity. 

Trial court management is essential to control the pace and flow of cases 
through the system. Early management of cases is helpful so disposition is 
prompt and efforts to settle are sincere. In criminal matters, courts need ef-
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fective information systems to Insure cases may be tried speedily and admin
istered effectively. 

Courts need to establish and adhere to performance standards at a local or 
statewide level and use goals and objectives as measurement tools to meet these 
performance expectations. 

The judiciary must recognize it is our responsibility to establish and maintain 
effective organizations and procedures. By accepting and implementing this 
responsibility, we can help maintain the integrity and respect for the judiciary. 
We believe the bill 'before you directly addresses these concerns. 

The establishment of a separate, federally created Institute brings to focus 
the great responsibility borne by State courts for delivery of justice. It em
phasizes that the States are looked to as responsible for the quality of justice 
in their own jurisdiction. 

By placing the responsibility for naming the majority of the names submitted 
to the President, with the advice and consent of the Senate, to make up the board 
of directors for the Institute, the bill focuses responsibility. The conference, of 
course, is mindful of its responsibility to those constituent groups that make up 
the various parts of the judiciary and in turn are responsible to the chief justices 
in their respective States. The conference is aware of the need to make those 
nominated to the board representative of these groups. This focus of responsi
bility recognizes, in fact, how State court systems are administratively structured 
and preserves accountability to those who have the final responsibility in their 
States. 

Accountability, of course, is not just a State problem. President Carter, in 
asking for a review of Federal programs for improvement of the Nation's justice 
system in 1977, noted a major problem in the present Federal system was that 
"no single Federal agency or department is responsible for working to improve 
the overall system. This gap in accountability", he added, "may explain in part 
why the Federal Government has never fully defined its own role in this area, 
much less developed a strategy for fulfilling it." 

We appreciate and welcome the opportunity to be of assistance to the members 
of this committee in attempting to address their needs. The chief justices of each 
State serve as the head of their respective judicial systems. We are held directly 
accountable by our fellow judges and the electorate for the quality of judicial 
services in our States. There can be no passing of the blame to someone else, no 
claim of diffusion of responsibility. We are both visible and accountable. 

The Conference of Chief Justices has shown itself capable of courageous and 
politically unpopular action to further the course of justice. In recent years, we 
have approved cameras in courtrooms, and television coverage of State court 
proceedings, contrary to the vote of the bar. The conference has continually 
stressed the need for effective and stern measures of judicial discipline and 
removal for judges who are not performing their functions adequately. The 
conference has, as well, in an attempt to assist Federal courts, urged that diver
sity jurisdiction be abolished in Federal courts and that responsibility for these 
cases be given to their own courts. Needless to say, this has not been a politically 
popular position for the chief justices, either nationally or locally. We stand 
ready to take whatever steps are necessary to improve justice in our States. 

We are here today to examine, in a spirit of cooperation and in recognition 
of the need for mutual action, whether a method can be devised by which we 
can work together to achieve a better justice system in our State courts. In 
attempting to see if joint action can be mutually helpful, we have a number 
of concerns. 

The first has been one the other speakers have directly addressed. This is the 
need to preserve the integrity of the doctrine of separation of powers and the 
principle of federalism, which encourages States to be responsible for solving 
their own problems. 

Our second concern Is to find how change can most effectively be made in 
State judicial systems. A third is how national programs serving the State 
judiciary can best be encouraged and supported, and finally we wish to assure 
accountability can be preserved to the Federal Government for Federal funds 
expended in support of State court efforts. I believe change in State judicial sys
tems can best be achieved by focusing responsibility on the States directly. 
Having done this, States can then be encouraged to coordinate and prioritize 
projects and programs as well as serve as incubators for projects to be later 
established nationally. 

My youngest child is now in the ninth grade, a freshman in high school. The 
idea of making changes in his actions, through direct parental edcit is some-
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thing with which I have had minimal success. We have set the general standards 
as parents and have some basic rules, but real change now comes from the ex
ample and actions of his fellow schoolmates with indirect guidance, at best, 
from his parents. 

My observation, of course, applies to change in State courts as well. If the 
States have a part in establishing policies that apply to them and can see other 
State jurisdictions successfully experimenting, the impetus for change is great 
and resistance is minimized. 'J. his act establishes a structure that involves State 
courts directly in planning and prioritizing programs that affect them. I believe 
that is an important first step. 

National programs serving State courts have been an important source of 
encouragement, stimulation, and assistance. The National Center for State 
Courts, The National College for the Judiciary, and the American Judicature 
Society are just a few of those that have had a long and successful history of 
service. 

This bill would channel the prioritizing of Federal assistance for these pro
grams through the agencies they serve, the State courts. This emphasizes the 
accountability of those who provide services, to their vendees. Decisions can be 
made on a realistic appraisal of the need and merit of services rendered. 

The line of accountability is clear under this legislation. The State Justice 
Institute must deal directly with the appropriate legislative body for appro
priations and can be the single source for information on how all State justice-
related projects are progressing. As the focal point for State justice concerns, the 
Institute will also be able to foster coordination and cooperation with the Federal 
judiciary in areas of mutual concern. I t will, as well, be able to make recommen
dations concerning the proper allocation of responsibility between the Federal 
and State court systems. 

It is important to state what this act does not do. It specifically prohibits the 
use of funds for purposes other than the supplementation and improvement of 
the operation of State courts. Funds may not be used to support basic court 
services, supplant State or local funds currently supporting a program or activity, 
or be used to construct new facilities or pay judicial salaries. 

The Institute may not participate in litigation or undertake the passage or 
defeat of legislation. Its personnel may not testify in Congress except when 
requested to or except when dealing with their own appropriation. The Institute 
may not in any way advocate or oppose any ballot measure except those dealing 
specifically with the state judiciary. Institute funds may not be made available 
to support or encourage training programs for nonjudicial public policies or 
political activities. 

Mr. Chairman, I wish to thank you and the members of this committee for 
the opportunity to speak on behalf of legislation which I believe provides a posi
tive step forward for the delivery of justice to all in State courts. 

Senator HEFLIN. There is, naturally, among a lot of people, concern 
with any Federal program about its control of State activities and 
State programs. Sometimes there is a realization that that is neces
sary. I think universally I have never heard of any idea that other 
than through the normal appellate process and the decisions of the 
Federal courts, which are binding on the State courts that that be 
the type of control if there be any. We know that the State courts have 
to follow the decisions of the U.S. Supreme Court, and there are other 
courts other than the U.S. Supreme Court that can overrule decisions 
that have been made by State courts. 

But this question of federalism is a real one. I would appreciate it 
if some of you, either you, Chief Justice Utter, or others would ad
dress themselves to the issue of federalism and, in particular, does 
Federal assistance to State courts through a federally created and 
federally funded institute further advance or undermine federalism 
as we know it ? I would like someone to give us some thoughts on this. 

Mr. I 'ANSON. Chief Justice Sheran, would you respond to that? 
Mr. SHERAN. I think that the comments that I am going to make in 

response to that question, Mr. Chairman, while representing my per-
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sonal views on the matter, are a distillation of views that I have heard 
other chief justices and other members of the task force express. I 
think I can, with some confidence say that my views are shared by a 
significant number of those that have been involved in the process. 

The thinking begins with the idea that Government services are 
best rendered if that governmental entity closest to the people and 
first able to perform the functions, does so. As applied to judicial 
service, we are of one mind that the vast bulk of judicial services 
must be applied, directed, and managed a t a State level. In that con
nection we have in mind that the best statistics we can get indicate 
that 95 percent of the disputes and controversies occurring between 
the people of this country are resolved in State courts. So we start 
from the proposition that it is imperative that the management of 
State court systems be under the direction and control of that State 
entity charged with the responsibility for the administration of court 
systems in the States. 

The second proposition I think on which we have substantial con
sensus is that nothing should be done which would intrude upon the 
responsibility and authority of the appropriate people in the several 
States of being in charge of the operation and management of State 
judicial systems. I think it to be true that were we to come to a point 
where there would be a choice between accepting Federal cooperation 
and assistance, and maintaining the integrity and independence of 
State judicial systems—if we had to chose between the two—we would 
not be interested in soliciting Federal cooperation. 

The third point is that our experiences teaches us that it is not 
necessary to make that kind of choice. The Federal Government has 
a legitimate interest in providing support and assistance to State cour; 
systems and doing it in a way in which the Federal Government does 
not impose upon State court systems Federal attitudes as to what that 
State court system should or should not achieve. 

Our final point, however, is that well-intentioned and well-informed 
people provided with the necessary data and facts as to what needs to 
be done to improve State court systems so we can meet the challenges 
of the times will, in all probability, arrive at a general consensus as to 
what should be done, which, in the course of time, will have a le\rel of 
uniformity, or at least comparability from State to State. 

So, in the end, you have an improvement of the State judicial sys
tems around the Nation following certain patterns and modes not 
because it is imposed from Washington, but because State court 
systems working collectively with the aid and cooperation of the 
Federal Government will, in the course of time, arrive at consensus 
as to things that need best be done. Many of those things, which need 
to be done, cannot be done effectively except on a national basis. For 
example, we have all come to realize that the expansion of the concept 
of due process of laws applies to the operation of State court systems, 
but State court judges must become well informed as to the decisions 
of the U.S. Supreme Court bearing on the trial of criminal cases, for 
example, or commitment proceedings. 

The educational facilities that are needed to provide the education 
that these developments call for, if they are to function at the highest 
level of efficiency, need to be an institution of national scope. That is 
why the National College for the Judiciary at Reno was established 
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and why its educational capacities are made available to State judges 
throughout the country. 

Again, developments of recent years have made it clear if the State 
court systems are to function effectively, they need some central, na
tional body to be of service to the State judicial systems of the several 
States. That is how it came about that the National Center for State 
Courts which is presently located in the State of Virginia and of which 
the chairman of our conference is currently the leader, came into 
existence. 

Providing the services to the States that tend to develop a unified 
view as to what is best for the system as a whole, the net result of this, 
then, is that you do achieve a certain uniformity of educational process, 
a certain uniformity of procedure, aided and made possible by Federal 
support in an imaginative and innovative way, but without any at
tempt on the pa r t of the Federal Government to impose the Federal 
views on the States. 

Now, the question may occur: Is this a practical possibility? Do 
things work this way ? The only answer I can give to that, Mr. Chair
man, is that my experience in dealing with the Federal funding of 
programs for the State of Minnesota through the LEAA has been that, 
except for certain problems that arise out of this intermixture that we 
are talking about, that it works that way. If we can take now the final 
step to separate out on the State level the judicial role from the execu
tive role on the Federal level, to separate out the policymaking body 
for the judicial support and maintenance from the Department of 
Justice, I think that we can achieve very good results; that it will be 
consistent with the proper character of federalism as I understand it, 
and I believe that it is something that all parties concerned will be 
able to work with in a constructive way. 

Mr. I 'ANSON. Mr. Chairman, Mr. Kleps has written an article on 
that very subject. 

Mr. KLEPS. I think, Senator, that question is crucial to the need for 
establishing a State justice institute so long as the Federal support in 
aid of the State court improvements goes through a Federal executive 
agency, the possibility of regulations, standards and guidelines that 
originate in a nonjudicial setting is always a threat to the State court 
systems. In several of our States, we have had examples of the execu
tive branch at the State level in implementing this Federal program 
imposing that kind of domination or attempted domination on the use 
of funds at the State level. 

There has always been a fear that the regulationmaking propensities 
of the executive branch at the Federal level would get into it. Pete 
Velde will remember the standards and goals projects was always 
under the shadow that this might be the Federal direction to the 
States as to how they had to conduct themselves in order to participate. 
I t did not work out that way, but the threat was always there. 

I think that the establishment of a Federal structure like this Justice 
Institute Act contemplates will be the answer. The other answer is the 
one you gave earlier, that the amount of money that is contemplated 
for this program is at a level that does not permit that sort of thing. 
I t is not a sufficiently massive Federal operation so as to threaten the 
judiciaries of the States. I t is developmental, it is innovative, i t sup-
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ports the kind of assistance concept that I think the States can accept 
and will profit from. 

Senator HEFLIN. Would someone address the issue of federalism in 
relationship to the Institute? The act that is being proposed in the 
task force report calls for an independent chartered Federal corpora
tion with its directors coming primarily from the State judiciary 
systems. What is its relationship to the concept of federalism ? 

Mr. UTTER. Mr. Chairman, I narken back to Chief Justice Sheran's 
remarks about the need to preserve those who are, in effect, the majori
ties of the directors of the Institute to those who are closest to the 
responsibility for achieving the goals of that Institute. I believe the 
preservation of the recommendation that the President made for ap
pointment for a majority of the board of directors to that Institute 
preserves those very thmgs that Chief Justice Sheran commented 
about. 

If it were not for that, I would see the Institute as a direct threat, 
but I don't see it because of the wisdom of your staff, and those who 
drafted the bill in including that provision in it. 

This thing of accountability that I attempted to make the theme of 
my remarks again rings true through the structure of the State Justice 
Institute. I t places the responsibility for recommending those who will 
control its actions with those who are going to be accountable, both to 
the Institute and ultimately to Congress for the way those funds are 
spent, for the prioritization, for the supervision of the programs. So 
I believe, Mr. Chairman, that the concerns that you expressed are 
adequately addressed by those features. 

Senator HEFLIN. Well, as I see the Institute concept, the corporation 
has many aspects which are designed to give independence to the State 
judiciary as part of the concept of federalism, One is its independence; 
it is not under any other agency, not under Department of Justice as 
L E A A is. I t is, in effect, separate. The membership where it comes 
from—plus the fact that you have the proposal, I believe, is that the 
terms be staggered and that the terms be long, 6 years, which really 
transcend a party's administration. Of course they can be re-elected. 
But in the event that the public did not relect a party, the directors 
would not be, in effect, controlled unless a President was reelected. 

This brings up, I suppose, the term of 6 years. Is that the proposal: 
a 6-year term for the directors after the initial term? Is that suffici
ently long along with the staggered terms to give i t the additional 
independence embodied in the concept of staggered term and lengthy 
terms, terms beyond the 4-year term that a President has? Is that 
adequate in your opinion ? 

Mr. UTTER. I t is in my opinion, Senator, and I believe the bill also 
provides for two terms, no more than two terms for those who serve 
which further addresses itself to your concern, and I trust meets those 
concerns. 

Senator HEFLIN. Professor Remington, under the staggered basis 
and terms, you have probably dealt with this more than any of us. 
How long would it take for a change in administrations to take affect 
and their appointments to be controlling, how many years would that 
normally be in the absence of considerations of resignations, deaths, 
vacancies and things of that sort ? 

Judge REMINGTON. I wish my mathematics were better than it is. I 
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am not sure of my judgment on that, but it does seem to me that it 
would afford adequate protection against any effort in the short run 
to control the membership of the board and I believe in the draft that 
I saw there were limitations on the public members. The language 
indicated, as I recall, that there were three, now four, public members 
no two of whom could be of the same political party, no more than 
two, and public members would serve, I think, as an additional safe
guard against the kind of worry that might otherwise be expressed 
and it seems to me that there are other ways, in addition to length of 
terms, of controlling against the undesirable nomination that your 
question suggests. 

But I would think that others here might want to speak to this 
that C years would be an adequate safeguard. 

Mr. ADKINS. Mr. Chairman, the mechanism of nominations by the 
chief justice seems to me is another aspect that should protect against 
changes of administration and possible takeovers by one administra
tion or another. 

Senator HEFLIN. The concept of the separate agency under no other 
control of an agency, the fact that it has corporate powers with direc
tors to give it that power, the staggered terms, the fact that the Presi
dent is required to appoint from a list that has been submitted from 
judicial systems, all of those add up to give it independence and to 
follow the concept of the federalism approach. Any other ideas in
volved in this could be entered into the record as to a point because 
many people have already asked me about it, Members of the Senate 
with whom I have had some discussions about it. This seems to be a 
point that they are interested in and I would like to have a full record 
on this. 

Also you have the problem of the independence of the judiciary at 
the State level and that, of course, depends on how each State is orga
nized. We have had a lot of testimony today pertaining to the matter 
of the judicial planning commissions—the separation of the powers 
between the executive and the judicial branch at the State level and 
I think that has probably been adequately addressed which, of course, 
gives it further independence. The fact that it is a Federal independent 
corporation and goes directly in being with the judges does not have 
any requirement that it has to go through the Governor or that there 
be any board appointed at the State level by a Governor. Do you see 
a need for a State counterpart as this develops for the State Justice 
Institute at the State level ? 

Say, for example, if L E A A were to cease to exist, which I hope 
does not occur and there are some prospects toward the future that 
it may regain some of its strength, but if it didn't, how would you en
vision the State mechanism for dealing with a system that comes from 
the State Justice Institute Act ? 

Mr. ADKINS. Mr. Chairman may I respond to that ? 
I t seems to me that if this were the Maryland perspective, there 

would be no need to duplicate the S P A structure to implement the 
State Justice Institute concept. Even if L E A A went out of business 
and all of that were gone, almost all the States now have set up some 
kind of a planning operation whether it is the J P C , that the 1976 
reauthorization legislation contemplated, or whether it is some other 
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kind of planning mechanism. I t seems to me that those planning oper
ations with each judicial branch within each State could operate in 
conjunction with the State Justice Institute without a requirement of 
a sort of judicial branch SPA to work with the Institute. 

Senator HEFLTN. Well, in some States, as Mr. Kleps knows in Cali
fornia, you have a judicial counsel that operates; otherwise, in many 
instances, the unified court systems have a planning agency that obvi
ously would be set up with a unified court system to operate in that 
manner. I suppose that maybe some consideration could be given to 
some language that could be asserted in the bill in this event: I don't 
believe that is covered at the present time in the bill. Jus t say, for 
example, that L E A A ceased to exist, I don't think there is any provi
sion in the bill at the present time that takes care of that or how that 
would function. 

Mr. I 'ANSON. Mr. Kleps has a comment to make. 
Mr. KLEPS. Mr. Chairman, the judicial planning committee idea 

with which you are thoroughly familiar has worked out far better, 
I think, and has been expanded far more than any of us originally 
dreamed. I recently attended an organizational meeting of a judicial 
counsel in Nevada that grew out of its judicial planning committee 
and was created by order of the supreme court. That is a State that 
was far behind other States in even getting any structure going for 
its administration, but that has happened in many States. 

I t seems to me that the experience of the States with judicial plan
ning committees will carry on and that the creation of a national insti
tute will put at the Federal level the kind of advanced planning and 
advanced thinking that is looked to by the States and that the States 
will, through established agencies like judicial counsels or judicial 
planning committees, carry on that function at the State level. 

The other thing is that we found, when we created a judicial plan
ning committee in California which we did very early and by statute, 
that once the agency was in existence, anybody who was going to deal 
with judicial programs or projects would coordinate with it. I think 
that is what will happen with a nationalty established State justice 
institute, that the State planning going on within the courts systems 
can do it so I think it will tie together without any need to create a 
local structure as part of the Federal legislation. 

Mr. I 'ANSON. Mr. Chairman, are there any other questions? 
Mr. VELDE. Mr. Chairman, I would like to briefly return to some 

comments that were made earlier which are relevant to the forthcom
ing conference on the L E A A legislation which hopefully will occur 
sometime next week, and that is the role of the civil side of the justice 
system and the L E A A program. 

I recall quite well the interpretation that L E A A placed on its au
thority in reference to an application from the State of Maryland 2 
years ago now for a project that involved civil dimensions of the sys
tem there, as well as criminal and, perhaps, Mr. Adkins can comment 
on this further. As I recall, at the time LEAA took a somewhat gen
erous view of its authority to the extent that if there was a significant 
criminal side involvement in a project—not necessarily the dominant 
one, but a significant one—then L E A A would not look beyond the 
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benefits, whether compartmentalized between the criminal and civil 
side. 

Mr. ADKINS. Mr. Velde is quite right, Mr. Chairman. In that par
ticular instance, L E A A did take a rather liberal view of the fact that, 
despite the fact that there was a civil component, there was a criminal 
one as well and the project was funded. This is illustrative, I think, 
of the evolution and learning process that has occurred at LEAA. As 
time went on, L E A A has realized more and more about the indivisible 
nature of the State court system. You still hear, once in a while, the 
cry that this is purely civil, or largely civil, and can we fund it and 
sometimes you have to get opinions of counsel and go to Washington 
to get that resolved. 

But what I think this illustrates, Mr. Chairman, again is my concern 
about H.R. 261. I t seems to me that if that bill passes with the lan
guage that is now in it, it is going to make it, perhaps, impossible for 
L E A A to continue its efforts to look with some liberality and some 
broad construction on the present funding situation. I t seems to me 
that it is a highly serious matter and might stop the process of evolu
tion that has occurred so far and, again, make impossible the funding 
of many State court projects because they would have a substantial 
civil component. 

Mr. VELDE. Well, as far as the real life administration of the State 
and local courts in many instances, and probably in most, it is really 
impossible to make a meaningful distinction. 

Mr. ADKINS. I couldn't agree with you more. 
Mr. VELDE. If you are going to have a jury reform project, that 

certainly applies civilly, as well as criminally, try to improve court 
reporting, try to modernize information systems and to introduce auto
mation, all those apply equally on both sides. 

Mr. ADKINS. Absolutely. 
Senator HEFLIN. Mr. Remington, do you have a question ? 
Mr. MICHAEL REMINGTON. I have a brief question, which in no way 

represents the views of the House of Representatives. If civil justice is 
put back in LEAA, doesn't it strike you as reducing the chances of 
iikelihood of passage of the legislation we are speaking of this morn
ing? In other words, is there an overlap or contradiction between the 
two pieces of legislation ? 

Mr. ADKINS. I don't think so because it seems to me that even 
though you retain the civil aspects, the limited civil funding that is 
available under LEAA, especially under S. 241, there is room for 
operation, both of the State Justice Institute, and the Law Enforce
ment Assistance Administration. As has been expressed by others 
here this morning, it seems to me that the State Justice Institute 
would operate mainly in the area now that is the discretionary grant 
area whereas LEAA might well continue to operate in the block grant 
area. I would hope that there would still be some mechanism whereby 
courts do participate with other elements of the criminal justice sys
tem, but that is not all; you have to have another, broader approach 
to the overall problems of the courts. 

Senator HEFLIN. Thank you. I know that during Mr. Velde's time 
as Administrator of LEAA, there was very much of an understanding 
between the interrelationship of the civil and criminal courts and 
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that it is almost an impossibility to divorce them. Mr. Remington, we 
hope that you will carry that missionary message back to the House. 
[Laughter.] 

Senator HEFUN. If there are no other remarks, we can adjourn this 
meeting. Thank you. We appreciate such distinguished people coming. 

Mr. I'ANSON. Mr. Chairman, before we adjourn, may I express my 
appreciation to you for granting us this hearing here today and also 
Mr. Velde, Mr. Feinberg and my friend, who represents Representa
tive Kastenmeier of the House side. Thank you all so much. 

[Whereupon at 12:08 p.m., the hearing was adjourned.] 
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19, 1979, in room 5110, Dirksen Senate Office Building, Hon. Howell 
Heflin (chairman of the subcommittee) presiding. 

Present: Senators Heflin and Simpson. 

OPENING STATEMENT OF SENATOR HEFLIN 

Senator HEFLIN. This hearing will come to order. 
Today this subcommittee resumes hearings on a proposesd State 

Justice Institute Act. As I indicated on the opening day of testimony 
on this proposal, the quality of justice in the United States is largely 
determined by the quality of justice in our State courts. In fact, we 
heard testimony that it is in the State courts that 98 percent of all 
cases are tried. If, then, the overwhelming majority of our citizens 
turn to the State courts for the protection of their constitutional rights 
and the redress of their grievances, then our consideration of legisla
tion to assist State courts, is one of the most important undertakings 
of the Judiciary Committee in recent years. 

The burden placed on our State courts has increased significantly 
in recent years. Decisions of the U.S. Supreme Court, the enactment 
of wide-reaching social legislation by the Congress, and the diversion 
of cases from the Federal courts, for example, have taken their toll 
on State court dockets and the workload of State judges and court 
personnel. 

As a result, we are investigating whether it is appropriate, and, if 
so, by what means, for the Federal Government to provide financial 
and technical assistance to State courts to help alleviate some of the 
problems which these actions at the Federal level have caused. 

The committee has already heard compelling testimony on the need 
for a State Justice Institute from a panel of distinguished members 
of the bench and bar representing, among other groups, the Judicial 
Conference of the United States, the Conference of Chief Justices, 
and the Conference of State Court Administrators. 

We are fortunate to hear today from the Honorable Maurice Rosen
berg. Assistant Attorney General, Office for Improvements in the Ad
ministration of Justice, U.S. Department of Justice; Mr. Edward B. 
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McConnell, executive director of the National Center for State Courts; 
Mr. Leo Levin, director of the Federal Judicial Center; and the Hon
orable Janie Snores, associate justice, Supreme Court of Alabama. All 
of our panelists have distinguished themselves in their respective fields 
of law and the administration of justice. We welcome each of you, 
and look forward to hearing your valuable comments. 

Professor Rosenberg, if you would, we'd appreciate it if you would 
begin. 

STATEMENT OF PROF. MAURICE ROSENBERG, ASSISTANT ATTOR
NEY GENERAL, OFFICE FOR IMPROVEMENT, DEPARTMENT OF 
JUSTICE 

Professor ROSENBERG. Mr. Chairman, thank you very much for the 
opportunity to be here and to discuss with you this very important 
proposal for a State Justice Institute. 

I 'm going to be speaking here on my own behalf only, and not as a 
representative of the Department of Justice or the Office for Improve
ments in the Administration of Justice. I should say that the proposal 
has not had time to have a sufficient airing in the Department because 
it's moving along, as you know, at the same time that many other 
proposals and items of legislation are moving along that affect matters 
that are interwoven with the proposal for a State Justice Institute. 
As a result, I 'm going to express only my own views. 

I have a background in connection with this matter that emboldens 
me to offer these thoughts. The background goes back more years than 
I care to recall. I believe that I came into the field of judicial adminis
tration about 1955. Since then, I have seen the field of judicial adminis
tration move from a sort of backroom subject of discussion among 
eggheads—and very few eggheads at that—and a few judges who were 
out in front of the rest, to a first-line subject of importance in the de
livery of justice to the people of this country. The rise of judicial 
administration as a legitimate respectable, and necessary aspect of the 
work of judges is one of the phenomenons of the last generation. I t 
has placed judicial administration alongside adjudication as a respect
able first-line activity of judges. 

Another tendency has developed at the same time that is important 
for the discussion that we're having this morning, that it is that ju
dicial education has come of age. We have come to recognize the im
portance of education of judges, that is, if orienting them to their work 
soon after they come to the bench, and of informing them later of what 
they ought to know concerning new developments in the law, better 
techniques for carrying out their responsibilities, and a better appre
ciation for some of the broader streams that are flowing in the fields 
of law and judicial administration. All these matters have come to the 
fore also in the last generation. 

The States have moved unevenly in entering the field of judicial ad
ministration and in their interest in education for judges. Some States 
are well-financed, well-supported and have high morale in these re
spects, and they have moved forward very rapidly. Other States lag. 
They lag in respect to their interest in judicial administration, the 
resources that they have to devote to research and development in the 
field, and also in what they are able to do about providing their new 



47 

judges with opportunities for orientation and for refresher courses 
or new-developments courses for judges who have been on the bench 
for a time. These factors make it very difficult to bring the lagging 
States into line with the States that are in the forefront. 

I say they make it difficult. What I mean is that when the States 
move unevenly—we were searching for a metaphor, and the only one 
that's occurred to us to far, although I think we can improve on it as 
time goes by—is a bunch of jumping frogs. Now we've got 51 jump
ing frogs out there, and some of them are jumping rapidly toward 
the finish line. Those are the States that are in the forefront of modern
ization and improvement in these fields. Then there are States that 
are jumping sideways, and some of them seem almost to be jumping 
backwards in these respects. 

When groups of the type that I call good justice groups sit down 
and wonder how we can improve judicial administration and judicial 
education in this country, we face difficulties when we try to deal with 
51 separate sovereignties. I don't suppose that the Conference of Chief 
Justices can assert very much influence or be very effective in persuad
ing laggard State X or State Y to improve. The chief justices will have 
no special power to persuade the legislatures of those States to move 
into the modern age in these matters. That is, there is not in existence 
today any good forum into which the people who have thought about 
this problem in nationwide terms can take their case and be confident 
it will get legislative attention. However, once Congress takes an in
terest in it, the Conference of Chief Justices and other groups that are 
either national in their organization or national in their interest, can 
come to Congress and make a much better case before that body be
cause it is charged with concern for the entire national system. 

As you rightly say, Mr. Chairman, the quality of justice in this 
country is largely a function of the quality of justice at the State 
court level. The State courts handle 95 to 98 percent of the cases that 
come to trial in the courts. So at least in the access to justice field, we 
can say that as the States go, so goes the Nation. That it seems to me, 
is one of the factors that gives Congress a particular interest. 

Congress itself has not been laggard about vindicating that inter
est. Over the course of the past decade, the estimates are that some
where between $225 million and $325 million has been awarded by 
Congress through L E A A to projects that are called court funding 
projects. The meaning of that term varies a great deal. As LEAA 
uses the term, I believe it is an acceptable and respectable definition 
of how much of the national fisc has found its way to improving the 
State courts. The results of that investment have not been trivial. I 
think that it has made a big impression on the level of justice in the 
State court systems and in the level of appreciation for judicial ad
ministration activities and judicial education activities. The National 
Center for State Courts, for example, has been funded in large part— 
in very great part as I understand—by grants that have come from 
LEAA. 

When Congress has already invested one-quarter of a billion dol
lars or more in this problem over the last 10 years, it may seem un
necessary to talk about the Federal interest in the question. In the 
statement which I have prepared and submitted, however, and which 
I am not trying to recapitulate here, I have set forth what I regard 
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to be the five or six elements of Federal interest in this matter and 
have shown the need in this area for Federal funds. I can't rehearse 
here those arguments or those factors that seem to me to point very 
clearly to a proper basis for the Congress to act in this matter. 

I would only conclude what I want to say on this point by noting 
that there are several advantages to moving from the situation as it 
now exists, that is funding of the courts through LEAA, to funding 
the State courts in the respect we're discussing. There are advantages 
in funding judicial education, research, and development in the States 
through a concept, through a mechanism, such as the State Justice 
Institute Act proposes. 

First, you avoid a number of problems that otherwise exist. You do 
not have the fear of Federal domination. If, although the (money 
comes from the Federal Government, State judges and other func
tionaries nominated by the Conference of Chief Judges and other
wise nominated are then named by the President to serve on a board, 
these State functionaries have a role in setting policy and in deter
mining priorities for the Institute. 

You respect the separation of powers concept if you create a State 
Justice Institute. I think that is terribly important. That is, it is not 
a good idea, essentially, for an executive branch agency to be the 
exclusive or nearly exclusive source of funding for an Institute which 
is to provide resources for upgrading the State courts. 

Further, the Institute is valuable in allowing an opportunity for 
judges and others from many States to come together and to learn 
from one another. I t 's been my observation over the years that some 
of the biggest strides forward in the field of judicial administration 
are made when judges from many States, some in the forefront of 
affirmative and positive movements in improvements, come together 
with judges from other States, some of which are in the middle and 
some of which.are in the rear ranks. When these people exchange 
ideas, they can help each other—and they do. 

So I think there is an advantage in creating a mechanism which is 
essentially in the third branch, or which is dominated by third branch 
people, which isn't dependent upon an executive branch agency, which 
allows for State contributions in the sense of ideas and policymaking, 
and finally, which avoids the difficult problem of what is criminal and 
what is civil in State justice administration. The present arrangement, 
through LEAA, because of its pedigree and the Crime Control Act, 
requires a heavy emphasis on criminal justice as the touchstone for 
entree into the area of judicial administration. I t requires that funds 
not be given exclusively for civil justice matters. I think that has been 
a vexing disadvantage of the arrangements that have existed over the 
past 10 or 12 years. 

With those disadvantages behind us, and with the advantages that 
are promised by the State Justice Institute proposal, I think we will 
be in a position to build on the experience that we've gotten over the 
past decade through the good work LEAA has brought about with its 
help, and we'll be able to go forward. 

Now there are a few things.about the bill that I would like to com
ment on just briefly in passing, and then I will have concluded my re
marks. One is that there seems not to be a single title to the bill. If 
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you'll look at page 45 of the version that I have, in the first paragraph 
the bill is titled the "State Justice Institute Act of 1979." Then, on 
page 66, it's referred to as the "State Justice Improvement Act of 
1979." 

Second, the question arises as to who is to select the nominees from 
the public sector. I t seems clear from what is said on page 49 that 
the Conference of Chief Justices is to select names to be submitted to 
the President, and that additional nominees are to be made by the 
Conference of State Court Administrators. Then it says in the last 
line of page 49 that three of the nominees are to come from the public 
sector. I 'm not clear who is to select them. I believe that the bill itself 
should specify that. 

On page 56, in the third line, there is a discussion of what is for
bidden to recipients of aid through the State Justice Institute, and 
it is said that the funds may not be used to undertake to influence 
the passage or defeat of any legislation by the Congress, or by any 
State or local legislative body. Then an exception is carved as to per
sonnel of the Institute, and that exception is spelled out in the suc
ceeding two clauses. I t is not clear whether personnel refers only to 
employees and staff of the Institute, or whether it also refers to di
rectors of the Institute, and I think that should be clarified. 

There is an overlap between the coverage of this proposed act and 
the Dispute Resolution Act, which is moving forward in the Con
gress. I believe that this overlap, if it is intentional, should be spe
cified as intentional. But if it's unintentional, then perhaps the 
overlap can be cured. 

I have called attention in my prepared statement to an ambiguity 
concerning how much politics is too much politics. I won't recapitu
late the matter here except to say that sections 105 and 106 of the 
draft bill that I have seen may go too far in both directions. That 
is, they may go too far in excluding recipients of Institute funds from 
activity that may be first amendment protected political activity on 
the one side. Then on the other side they may allow too much political 
activity. But that's spelled out in my statement. 

Finally, I think that it's dangerous to permit use of the funds for 
bricks and mortar, even though the draft bill limits this to demon
stration uses of bricks and mortar, such as for new architectural de
signs for courthouses and the like. One reason I am concerned about 
this is because I foresee arguments—and they will not be pleasant 
arguments—about whether a demonstration project is really going 
to provide a useful and creative design or just demonstrate the in-

f enuity of the people who have asked for the funds. I think it would 
e better to keep bricks and mortar and other normal operating ex

penses of the court outside the range of what the Institute can award 
in the way of funding to the State court system. 

Mr. Chairman, I am prepared to answer questions to the best of 
my ability. 

Senator HEFLIN. Thank you, sir. Of course, there have been some 
instances where counties are extremely fragmented, and courthouses 
or judicial buildings have become terribly deteriorated. In some 
counties, tax bases, because they are a unit, there is some feeling that 
they would never be able to really restore their courthouses. I have 
been in some courthouses in some very small counties that, because 
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of a very low tax base, or because there is a very small population, 
there could be some assistance there. I think generally what you are 
stating is true, 'but in some instances such as those I have pointed 
out we might consider some form of assistance. 

One of the factors in the study that was made by LEAA on the 
issue of separation of powers, Judge Pennington of Kentucky made 
an effort to point out the poor facilities that courts had. In one in
stance he pointed out that there was no bathroom in one courthouse, 
and they had to go across the street to a service station to use the 
bathroom. If you excluded such aid entirely, there would be some 
instances where through some matching approach it could be that 
it would eliminate some real problems. 

I think you have hit the nail on the head when you point out what 
has happened in the past regarding the recognition that the Federal 
Government owes an obligation to the system to improve the quality 
of justice. I think your remarks were very succinct about the separa
tion of powers and other things you pointed out. We appreciate them 
very much. 

[The prepared statement of Mr. Kosenberg follows:] 

PREPARED STATEMENT OF MAURICE ROSENBERG 

Mr. Chairman and members of the subcommittee, thank you for the oppor
tunity of appearing here today to discuss the draft State Justice Institute Act 
of 1979. I understand that consideration of this proposal is in a very preliminary 
state and my comments will address it in that posture. The views I express 
will be personal neither the Department nor the Office I head has taken a posi
tion on the proposal. Before assuming my duties at the Department of Justice, 
at the invitation of the task force of the Conference of Chief Justices, I studied 
the proposal as it was then written and offered the group my views. These 
were, and I remain, definitely favorable to the Institute plan. In the circum
stances, I shall ask you to regard my statement as one made on my own behalf 
and as in no way committing either the Office for Improvements in the Ad
ministration of Justice or any other Division or Office of the Department. 

The concept that this bill embodies is a development that many of us in the 
judicial administration profession have long awaited. I t represents a construc
tive step in the evolution of sound State-Federal cooperative efforts to improve 
the administration of justice. We recognize that these hearings and further 
study may show that some of the bill's provisions require refinement or modi
fication, but we are confident its basic approach is correct. 

Before addressing the merits of the bill, I must express a reservation based 
on financial considerations that will come as no surprise. As you know, any new 
spending program is bound to meet strong opposition because of its potential 
budget-unbalancing and inflationary effects, and this opposition will overwhelm 
whatever favorable estimate the program achieves on its merits. For that rea
son, and because of other recent legislative developments that promise financial 
support for research in improving access to justice, there are questions as to the 
timeliness of the present proposal. These comments will not attempt to respond 
to those questions, but will consider the Institute idea on its substantive merits. 

The main issues I shall discuss are: (1) Whether there is a sufficient Federal 
interest in the administration of justice in State courts to warrant creating an 
entity of the kind and for the purpose proposed; (2) whether the proposed 
Institute meets the basic need; and (3) what modifications in the bill's provi
sions should be considered. Before turning to those matters, I must offer a few 
observations for the sake of putting the problem before us in context. 

Basically, we are considering here a proposal to create a structure that will 
enhance the capacity of State courts for research and development in order to 
improve the administration of justice. That is a new kind of objective for court 
systems. It reflects the fact that in the past few decades there has been a major 
change in the mission of courts and judges, both in the State and the Federal 
systems. For one thing, problems of administration have taken their place along-
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side problems of adjudication as main responsibilities of the judges. Earlier in 
this century there was much argument over whether judges had any obligation 
to see that the cases in their courts moved toward disposition in a regular and 
efficient way. That argument is now foreclosed. Nearly everyone has come to 
acknowledge that the tiling of a case in court raises a duty on the part of the 
judges to assure that the case does not simply languish on the docket, but that it 
moves to a conclusion with as much dispatch and economy of time and effort as 
practicable. 

A second noteworthy change in the last 20 years has been the rise of judicial 
education as a serious pursuit. State judges by the thousands have attended 
intensive offerings on subjects of importance to their work at the National Judi
cial College, the American Academy of Judicial Education, or at other institu
tions. In addition, many States have set up programs to provide judges orienta
tion or refresher courses. Through the Federal Judicial Center in Washington, 
Federal judges also have an opportunity to attend judicial seminars, either for 
orientation or on specially selected problems of particular interest and 
importance. • 

To improve their operating methods and their educational offerings, State 
judges need to learn from research and evaluation of present methods and pro
cedures. One might suppose that the State judges would receive the needed 
resources for these activities from their State budgets. The problem is that 
State legislatures are erratically thrifty when it comes to appropriating funds 
for research and development in judicial administration or for the orientation 
or continuing eduaction of judges on the bench. 

In a few States, such as California, New York and Michigan, resources have 
been provided in reasonable amount; but most of the States lag far behind. The 
great advantage of Federal funding of these activities is that it provides a cen
tral forum and a sharp focus for those who seek funds to support research and 
development in the State courts. It is my impression that when the "good 
justice" groups, as we might call them, have a chance to concentrate their argu
ments on a single legislative body—here, the Congress—they elicit more positive 
responses than they would on turning to individual State legislatures. Whatever 
the reasons or dynamics, the fact seems clearly to be that Congress is more 
accessible and more forthcoming than State legislatures in the matter of pro
viding resources for the improvement of State court justice through research 
and development. This is not something new. It is quite clear that for more than 
a decade Federal funds have been important to State courts in permitting in
novation and improvements and in assisting the States in their continuing efforts 
to upgrade the quality of justice accorded litigants. 

In the spring of 1978, the Office of Improvements in the Administration of 
Justice commissioned a survey of the States to obtain ian estimate of the total 
amount of Federal funding reaching State courts over the preceding decade— 
since the establishment of the Law Enforcement Assistance Administration. 
Ralph Kleps, former administrative director of the California courts, made a 
31-state survey and estimated that during the 10-year period, LEAA had spent 
$229 million in aid of the State courts. This estimate must be treated with a 
degree of caution. The same is true of another estimate, which has been pro
vided by LEAA itself. The latter estimate concluded that under the best defini
tion of the term "courts funding" the amount of assistance would come to about 
6 percent of all block grants made by LEAA, for a total during the decade of 
some $325 million. Whether the accurate figure for Federal funding of State 
courts is the higher or the lower of the two estimates, or some other figure of a 
similar order of magnitude, the fact is that Federal aid to State courts has been 
on a significant scale for a number of years, averaging about $25 million to 
$35 million annually. Clearly, the State Justice Institute Act will not be de
parting radically from existing practice in providing substantial Federal funds 
to aid the State courts. This leads to the question: Is there a sufficient Federal 
interest to warrant Congress' authorizing support for State courts and for dis
bursing funds in the manner proposed? In my opinion, there plainly is. 

I 

There clearly is a Federal interest in the quality of justice dispensed by State 
courts. From this arises a Federal concern that the State courts have sufficient 
resources to carry on essential research and development in improving the ad
ministration of justice. The Federal interest stems from a combination of 
factors. 
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First, there is the fact that "the quality of justice in the nation is largely 

determined by the quality of justice in State courts," as the first of the fandings 
in the bill asserts. State courts deal with about 95 percent of the litigated dis
putes in which the people of this country become involved. Overwhelmingly, the 
puulic impression of justice is molded by .their contacts with State courts whether 
as litigants, as jurors, as witnesses, or as spectators. Also overwhelmingly the 
level at which State courts perform determines whether Americans in fact have 
access to justice through the courts. Unquestionauiy, the Federal troveiiuueat 
has a deep concern in these matters. If the citizens turn cynical about the 
prospects of obtaining justice from the courts, they will have little confidence 
in other institutions in the society. 

Second, State courts are literally essential to the due execution of Federal 
laws. As a practical matter, when it comes to enforcing Federal constitutional 
and statutory limitations on State action under the supremacy principle, State 
courts are virtually the tribunals of final resort The reason is well known: the 
Supreme Court of the United States is utterly unable to accept for review the 
multitudes of State judgments in which Federal questions of this kind are raised. 
We know without rehearsing the statistics that the Supreme Court can take 
only a minuscule percentage of State court appeals and applications seeking its 
review; and even that tiny fraction has been dwindling as the years pass. 

Third, achievement of many important congressional policy objectives is de
pendent to a significant extent upon the ability of the State courts to aid in 
implementing the legislation Congress has enacted. A leading example is the 
55 mile-per-hour speed limit which Congress has proclaimed, but has left to 
the State authorities, including the courts, to carry into effect. 

Fourth, assistance to State courts is actually an investment in the well-being 
of the Federal judicial system, or so it should be viewed. If the work of the 
State courts is of poor quality and results in denial of Federal rights, the Fed
eral courts are obliged to review the States' judicial performance, a task that 
detracts from time available to the Federal courts to decide cases that are dis
tinctly and uniquely Federal. As the level of State judicial performance goes 
up, we can expect the burden of Federal review to lighten. 

Diversity of citizenship litigation offers another example. When the Federal 
Government helps improve State courts, it bolsters confidence in them and there
by encourages litigants to select State courts for the adjudication of matters 
which they might otherwise have brought into the Federal courts even though 
the State interest predominates. 

Further, the Federal judicial system will frequently reap benefits from the 
lessons learned from experiments and programs conducted by State courts with 
Federal funds. In serving as laboratories for the development and testing of 
innovations in the justice system, the State courts are serving in the highest 
tradition of our Federal structure of Government. The States have provided 
important lessons in many areas of judicial administration, including programs 
for merit selection of judges, judicial tenure plans, new technologies for pre
recording of trial evidence on video tape, computer-assisted transcription proc
esses, et cetera. In many respects the State systems have forged ahead of the 
Federal judiciary and are serving as ground breakers. Through the proposed 
Institute, Federal funds can supply the State courts with the resources neces
sary to conduct tests, demonstrations and experiments that will result in feed
ing important information into the Federal judicial system. 

II 

Basically, the proposed State Justice Institute promises to meet the need for 
a mechanism for distribution of the Federal funds without generating the dif
ficulties that inhere in other structures. These difficulties include concern over 
Federal domination of State courts, blurring separation-of-power lines and 
sapping local initiative and responsibility. 

I t takes nothing away from the important contributions the LEAA program 
has made to the quality of our State court systems to observe that its activities 
have ofen sparked controversies. These were unavoidable, given the nature of 
LEAA as a Federal executive branch agency, attempting to function in an orderly 
way while exercising flexible discretionary powers and dealing with judicial 
officers who possess no more than the normal quotient of tolerance for bureau
cratic regulations. These problems were compounded by the limitation in LEAA's 
authorizing legislation which required it to distinguish between problems of 
civil and criminal justice, ignoring the fact that the two systems are closely 
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intertwined. The statutory requirement that LEAA funds should go only to the 
criminal justice system forced the agency to make artificial distinctions in decid
ing what aspects of the State court's operations it was permissible to support. 
Instead, the focus should have been on the total concerns of the courts, the LEAA 
experience has been a constructive first step. The time has now come to take 
additional steps and the proposed State Justice Institute is one that goes in the 
right direction. 

The planned Institute has the potential to reduce many of the fears that have 
been expressed regarding Federal funding of State courts. By creating this 
alternative to LEAA as the administrator of discretionary grants for court 
improvements, the act wisely allows funding decisions for those purposes to be 
made by representatives of State judiciaries and the public instead of by Fed
eral executive officials. It takes a useful step to end the anomaly of having a law 
enforcement agency deeply involved in controlling money for State courts. This 
should lessen fear of improper control of State judiciary policies and activities. 
In my view, the act correctly accords greater respect to the principle of separation 
of powers and to the independent character of the judiciary as a distinct branch 
of State government. The proposal also recognizes that there should not be a 
lumping together of the criminal justice functions of the executive and judicial 
branches; and it ends the attempt to draw arbitrary lines between the civil and 
criminal responsibilities of the state courts. 

Another constructive feature of the act is the fact that the board of directors 
of the Institute is to be appointed by a process that should assure ample repre
sentation from State judiciaries. Some of those appointed will probably come 
from States that lag behind in regard to modernizing and improving their court 
systems. When judges from these States find themselves rubbing elbows with 
judges from States with up-to-date views of judicial administration and judicial 
training, the educational effect will be significant. The exposure ought to heighten 
the backward States' awareness of the possibilities of improved performance 
through better administration and education. It has been my observation that 
when judges from across the country come together in a common cause, all of 
them learn in important respects from the exchange of ideas and approaches. 
The Institute should give great impetus to the sharing, testing and exchange of 
the most useful ideas state judges have developed in the judicial administration 
and education fields. 

m 

While the proposed legislation is basically constructive, a few specific provi
sions of the act warrant further consideration. For instance, the draft proposal 
speaks of the need to develop alternative mechanisms for the resolution of dis
putes. (§§ 101(b) (9) (1), 101(f) ( l ) ( n ) ) We strongly support that goal. As 
you know, the Senate has already passed the Dispute Resolution Act, S. 423, and 
the House is moving toward final floor action on a companion measure. That act 
will establish a grant program in the Department of Justice specifically to assist 
States, local governments and nonprofit organizations in the development of 
alternative forums for dispute resolution. The Congress will doubtless wish to 
examine the provisions of the present bill to avoid undesirable duplication. 

The question of how much political activity is too much and how much is 
insufficient arises in two provisions of the act. Although it is right to keep the 
Institute removed from political activity, the propostl goes too far toward this 
goal in at least one instance. Section 106(a) (2) states that "the Institute shall 
insure [that] all personnel engaged in grant or contract assistance activities 
supported in whole or part by the Institute refrain, while so engaged, from any 
partisan political activity." Beyond the fact that this provision seeks to limit 
rights of poliical expression rather severely, one must be concerned about the 
impact of this limitation on elected officials who are associated with recipients. 
On its face, the proscription would seem to apply to a judge or court clerk who 
has to engage in partisan political activity to run for reelection to office. This it 
should not do, and plainer language should be chosen to clarify the point. 

On the other hand, I question the wisdom of allowing Institute funds to be 
spent to advocate or oppose "ballot measures, initiatives, or referendums," even 
with the restriction that they must deal "with the improvement of the state 
judiciary consisent with the purposes of this ac." (§ 105(d) (4)) Such measures 
can present highly partisan issues and could involve the Institute in taking sides 
in partisan political controversies. 

I t seems imprudent to allow Institute funds to be used for bricks and mortar, 
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for well-known reasons. The risk is too great even when the use is limited—as 
the bill provides—"to remodel fing] existing facilities to demonstrate new ar
chitectural or technological techniques." (§ 105(f) (2) (b)) This exception may, 
so-to-speak, open the door for construction programs in the name of demon
strating architectural innovations. I fear that, at best, the exception would put 
too high a premium on finding clever ways around the ban on use of the funds 
for basic operating costs of state courts; at worst, it would generate unseemly, 
wasteful disputes. 

While other technical modifications may be necessary, one major matter for 
clarification relates to the scope of the Institute's operations. It is unclear from 
the proposal whether its ultimate aim is to have the Institute assume reponsibil-
ity for distributing all Federal funding to State courts or whether the goal is 
to develop a system in which it will share this responsibility with Federal 
agencies. Clearly, the range of activities that the Institute will be able to under
take will depend on the level at which it is funded. That level, however, may 
be determined in part by whether its funds will be substituted for those dis
tributed under other Federal programs or whether its funding will be In addi
tion to the funding of other agencies assisting state courts. The proposal is 
drafted in such a way that the Institute could manage a budget of either $1 
million or $100 million per year. 

CONCLUSION 

For more than a decade, the Federal Government has been giving State courts 
substantial financial support to encourage them to pay greater attention to the 
rising art of judicial administration. The proposal to commit this function to 
a State Justice Institute is basically sound. It builds on the successes of past 
efforts to assist State courts and avoids many difficulties. With relatively few 
refinements, the bi'l will be a major advance in the evolution of enlightened 
Federal-State cooperation in the field of improved judicial administration. I am 
hopeful that needed changes will be made and that continuing study and con
sideration will produce an even better proposal. 

If you or other members of the subcommittee have any questions, I shall do 
my best to respond. 

Senator HEFLIN. Senator Simpson, do you have some questions you 
want to ask ? 

Senator SIMPSON. Not really, Mr. Chairman, but I do want to say 
how pleased I am to serve as the ranking minority members of this 
particular subcommittee with Senator Heflin, whom I have found to 
be a very bright, knowledgeable, and able person, who likes to get right 
in the middle of things, and I enjoy that active participation. I regret 
that I have not been more active on this subcommittee, but Senator, 
I think you would agree that matters are a little different than when 
we were practicing law, just some very short time ago, since both of 
us were elected in November 1978. I have found a great press of busi
ness involved in the nuclear arena and the Veterans' Affairs Committee, 
and will now be turning some attention to this subcommittee because 
I think it's important, and I especially think this State Justice In
stitute area is one which we should pursue since, indeed, most of the 
people are first exposed, and often only exposed, to the State courts, 
and not to any Federal hierarchy or the Supreme Court. So, I know 
it will be an area where we will be considering a great many priorities 
in this subcommittee, and it's good to see that the chairman has desig
nated this as one. I nope to participate as much as I possibly can. I 
look forward to the pleasure of working with him, and as I say, I have 
come to recognize his abilities, and I hope we can have a productive 
relationship as chairman and ranking minority member. I'm very 
pleased to be associated with him, and think he's a most productive 
jurist and legislator. 

That's all I have at this time, Mr. Chairman, other than to say that 
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this is an important job, because I , too, practiced law in a small State, 
but we had a great many important distinctions to clarify in the local 
court system. I understand the chairman spent a great deal of his time 
revising that system in his home State of Alabama and I think it's 
very important. Thank you. 

Senator HEFLIN. Thank you, Senator Simpson. Mr. Levin, I believe 
we will go with you next. 

STATEMENT OF A. LEO LEVIN, DIRECTOK, FEDERAL JUDICIAL 
CENTER 

Mr. LEVIN. Thank you, Mr. Chairman. I am honored to be here. 
If I might open on a personal note, I count it a matter of great personal 
pleasure and privilege to appear for the first time before this new sub
committee so fittingly under the chairmanship of one who has already 
distinguished himself by many achievements in this area. 

As I noted in my statement, because of the way the Federal Judicial 
Center operates, I speak only for myself, but speaking for myself and 
through my submitted statement, I am so pleased to come and testify 
wholeheartedly in favor of the basic proposal we have here in this 
bill. 

Let me say that I take it as axiomatic, certainly at this stage of the 
hearing, that the national interest in the administration of justice on 
the State level is clear. I think it may be useful if I were, briefly, to 
simply indicate the experience that I perceive the Federal Judicial 
Center has had as an enterprise devoted to similar interests, albeit on 
the Federal level. Utilizing that experience, I can sketch out some of 
the potential that I see inherent in the enactment of this bill for a 
State Justice Institute. 

Briefly, I would mention just three areas; I won't try to cover the 
whole operation of the center. First, what we call our innovations 
and systems development is responsible for data processing innova
tions for the Federal courts, the use of computers and modern manage
ment techniques for the Federal judicial system. I know there has 
been some substantial State experience in the area. I would only say 
that our experience so far, at both the trial and appellate level is just 
beginning, and makes it perfectly clear that this is, I might stress in 
large volume courts, an indispensable tool, particularly as the courts 
have imposed on them, either by rule or by statutes in speedy trial acts, 
additional time constraints. In complicated appellate courts, the very 
notion of what motions have been entered, for one example of the 
status of things that can be better monitored, and we thus view it 
as exceedingly worthwhile. We are beginning now to achieve the level 
where—and this has just "been in the past month—it will no longer be 
necessary to maintain in the normal way a paper docket but rather 
take data off the electronic system, reproduce it by microfiche at 
regular intervals and on demand. We can thus begin to see a program 

operating effectively, efficiently, more accurate than paper. I con
sider this really worthwhile research. 

The work of the National Center for State Courts is very well 
known, and we have been the beneficiaries of some of their efforts and 
we maintain some fairly close contacts, so we hope they perhaps have 
been in some ways the beneficiary of ours. I think automatic data 
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processing work has already demonstrated the importance of research 
for the continuing development of judicial administration. 

What of research on court and case management procedures? If I 
were to go back to the first really classic experimental study it was by 
Professor Rosenberg, on compulsory pretrial in New Jersey. I t re
vealed the importance of evaluating a new technique, and saying, 
"Does it really work," and if it does, "What does it accomplish?", 
"What are the byproducts that we are concerned about?" This type of 
research, I think, is terribly important and we've demonstrated it on 
the Federal side, on the appellate level, in the second circuit, and we 
are now working in the seventh circuit, as well as in trial courts with 
respect to certain other new innovations. I think such research is an 
indispensable tool. I speak of the kind of work where you take 3,000 
cases, 7,000 docketed entries, 6 different courts, and you begin to say, 
"What kinds of patterns are developed here and what can we learn so 
that an individual judge can adjust what he's doing to some new 
method which seems to be producing better pay dirt for the interests 
of the litigants ?" Always, I stress, we focus on that. I think that 's been 
demonstrated. 

Finally, I shall say a word on educational programs. I t seems totally 
clear to us, from the reports of the judges, for example, not only as 
they conclude a seminar program or orientation session for new judges, 
but as we talk to them 3 years thereafter, 5 years thereafter, they con
tinue to endorse it as an indispensable, exceedingly valuable tool. And 
this goes as well for a lot of other personnel in the judicial system. I 
won't elaborate on similar reactions of the clerks, deputy clerks, cir
cuit executives, but in our judgment, the programs are exceedingly 
valuable. They ought to be expanded. Many of the State systems have 
similar experiences. What we are talking about here is making pro
grams available for everyone, and conceivably some interstate kind 
of experience as well. 

Let me conclude briefly by suggesting two kinds of areas where we 
could hopefully have the Federal Judicial Center working together 
with the State justice institute. First, there are cooperative ventures 
in areas of State-Federal relationships. I can see areas, such as with 
prison petitions, for example, that involve our interest in working 
together because the problems are common and some of the litigation 
is in one system, some in another system. Beyond that, there is the 
business of sharing experiences on common problem. We've done that 
already, beneficially, but it has been a kind of informal allocation 
division of responsibility, and that had to do with computer-aided 
stenographic transcriptions. We've done it in some other research 
areas. But I see out of this bill the potential for a tremendously in
creased cooperative approach to the benefit of all. 

Briefly, Mr. Chairman, these are what I see as some of the poten
tial benefits. I have elaborated on a number of these things in my 
statement and it would be my pleasure to attempt to respond to any 
question which you may have. 

Senator HEFLTN. One of the great nationwide needs in the State 
ludicial system is orientation and educational programs to help new 
nudges become acquainted with their new duties. Some States have 
developed such systems, basically modeled after the Federal Judicial 
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Center. Out of curiosity, let's take a new district judge following his 
confirmation—when do they come to the Federal Judicial Center for 
their orientation and educational program, and what does it entail 
from the viewpoint of number of days and basic approaches % 

Mr. LEVIN. Mr. Chairman, the answer to that would be dependent, 
in large measure, on the volume of new judges, and the incidence of 
the appointment dates and the confirmation dates. Prior to the omni
bus bill, it was not unusual to have a new judges' orientation seminar 
only once a year. Obviously, the incidence of when the judge began on 
his new duties would be an important thing. Our preference is, and 
what we are trying to do now, although the volume has increased, is 
bring them to the center after they have been on the bench for 2 or 3 or 
4 months so they have some real feel for the problems. However, be
cause that's quite a bit of time, we have developed, just this past year, 
what we call an in-court orientation program, developed by a commit
tee of judges from our board. I t has a checklist, and suggestions to the 
chief judge of the court and to the individual judge who is just coming 
aboard saying, "These are the things you ought to check out, such as 
how to take a guilty plea," and suggest that they ought to sit on trials 
with other judges. Then they come to us when the next available pro
gram will be held. Our last one was just last week. The one before that 
was in June. Our next one we are hoping will be in January. So now 
with the volume we have it's really frequent. 

They come in on a Sunday afternoon. They have an opportunity to 
get to know each other a little bit—so that they are comfortable in a 
give-and-take—on Sunday evening, and then they will have 6 days 
of work. There will be a full day of such subjects as evidence, there is 
an important half-day on sentencing—what the Parole Commission 
does, what it means when a judge enters a certain sentence, that the 
Parole Commission may do. There will be substantial attention de
voted to case management, what the responsibility is of the judge in 
taking the initiative, what difference does it make. There will be 
sessions in addition on problems of civil trial or civil cases or criminal 
cases, use of the jury, things of this.sort, an exchange of techniques. 
This is typically the gist of what we will do during these 5y2 very full 
days, really a 6-day program. 

[The prepared statement of Mr. Levin follows:] 

PREPARED STATEMENT OF A. LEO LEVIN 

Mr. Chairman, my name is A. Leo Levin. I am the Director of the Federal 
Judicial Center, and I am pleased to accept your invitation to discuss with you the 
proposal (or a State Justice Institute. On a personal level, these hearings afford 
me the genuine pleasure of appearing before a new subcommittee chaired by a 
recognized leader—first as a chief justice and now as a Senator—in the effort 
to improve our State courts' ability to adminster justice effectively and fairly. 

I am obligated to record at the outset that my comments today do not repre
sent any official position of the Federal Judicial Center or of the Federal judicial 
system. The Center speaks on matters of policy only through its board, and of 
course, as you are aware, the Judicial Conference of the United States is respon
sible for the legislative recommendations of the Federal judiciary. 

I accept, virtually as an axiom, that there is a strong Federal interest in the 
quality of justice administered in the State courts. The quality of life In our 
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society is permeated at every turn by the quality of justice dispensed in our 
courts, which in terms of the frequency of direct contact is predominantly in 
State courts. This point bears emphasis: in terms of numbers alone, whether we 
speak of case loads, litigants, juuges or courts, the States dwarf the Federal ju
dicial system. Moreover, this is as it should be, and, on the basis of every reliable 
predictor we have, this is the way it will continue to be. Thus, the national in
terest in assuring not only that justice is in fact done, but that it perceived as 
being done, in State as well as Federal tribunals, can hardly be less than the na
tional interest in the quality of education or health care, and the Utter report 
is entirely persuasive on this point. 

In addition, it is good to remind ourselves that it was not until 1875 that the 
Congress vested n Federal trial courts general jurisdiction over cases arising 
under Federal law; State courts were relied upon to provide the forum for the 
vindication of Federal rights. Our federalism, as we know it, rests in large 
measure on the judicial systems of the several States. 

There may be, perhaps, in the minds of some, questions concerning the utility 
of continuing education programs for judges and tor other supporting personnel, 
of the utiliiy of automated data processing for courts, of the utility and cost 
effectiveness of research concerning courts and their procedures. On these ques
tions, the experience of the Federal Judicial Center may be helpful and for that 
reason I thought to sketch that experience as it relates to the major functions 
of the proposed State Justice Institute. 

n 
I turn first to use of computers—more technically, the development of auto

matic data processing capabilities and systems innovations—to improve the 
functioning of the courts. When Congress created the Center, it was aware of 
the technological revolution that was, in 1967, only beginning to be seen in the 
State courts, and to a lesser degree in the Federal courts. Consequently, the 
Congress directed the Center to "study and determine ways in which automatic 
data processing and systems procedures may be applied to the administration of 
the courts of the United States," and, as prescribed by statute, each of the 
Center's annual reports includes detailed discussion of the results of this work. 

Pursuant to this mandate, the Center has developed a range of computer ap
plications for court and case management, and they are in various stages of 
development. 

The applications in the most advanced state of pilot operation are a criminal 
case management system, and an index system. The latter allows quick categori
zation of the docket of a court, or a judge, in terms of parties, data filed, and 
the like. I t is a simple, but exceedingly useful application. The criminal case 
management system is far more complex, but it provides ready access to a 
great deal of information useful in implementing a Speedy Trial Act or rule. 

A case management system for appellate courts is being tested, preliminarily, 
in two courts, and a civil case management system is in an early development 
stage. On the other .hand, an automated system for the Federal courts' Central 
Violations Bureaus, which handle the citations and fine payment's for the half-
million annual petty offenses in Federal courts, is in operation in four courts 
with a heavy Federal presence and can be expanded. We are only beginning 
the planning for a massive probation management information system. 

The Center also responds to specific needs for automated support. For example, 
what we term CALEN-9 was developed by our research division to help the 
heavily burdened ninth circuit arrange cases for panels, implementing policies 
developed by the judges themselves. 

These details on the Federal system are relevant to your interest in State 
court improvements because they suggest the benefit of sustained financial sup
port over the long term in developing, testing, modifying, and refining the ter
ribly complex automated procedures necessary to serve the courts. The results 
are seen, however, in the ability of the system to help the judges, not so much 
for their own sake, but to help them in serving the litigants. And the judges 
themselves have been generous in their assessment of the value of these 
applications. 

I am aware, of course, of the work done by the National Center for State 
Courts in the field of automation, and that done by individual courts. However, 
to the degree the Federal Judicial Center's experience can be helpful and avoid 
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duplicative developmental work, we should be pleased to be of assistance to the 
State courts, subject of course to the provisions of whatever legislation is en
acted and subject to the resources provided us by the Congress. 

Implicit in the bill providing for the creation of a State Justice Institute is 
the recognition of the potential value of research for achieving more effective 
justice. There is ample support for this emphasis in the work of the National 
Center for State Courts and of other agencies devoted to judicial administration, 
such as the Institute of Judicial Administration and the American Judicature 
Society. That careful research has been beneficial to the courts is hardly sur
prising, for the high priority regularly accorded to research and development by 
industry shows how important, indeed how indispensable, it is for any orga
nization constantly to study alternatives to present methods, to seek out more 
efficient use of resources, and, if we think of a mediated settlement as different 
in kind from a judgment following adjudication, to consider new end products. 

The experience of the Federal Judicial Center lends further support to the im
portance of continuing research. The Congress, in creating the Center, listed 
research first among our functions and it is our considered judgment that the 
emphasis was not misplaced. The Center's research has included rigorous em
pirical studies—such as our study of sentencing disparity at the request of the 
judges of the second circuit, and our more recent analysis of discovery practices 
in Federal courts. Other research has been less quantitative, and based instead 
on firsthand observation and assessment of the topic of study. A recently pub
lished analysis of the impact of the Circuit Executive Act provides an example. 
The injportant point to stress is that the ability of the Center's research to make 
a significant contribution has stemmed in large measure from the fact that it is 
sustained and continuing. 

One hopes that the end product of a research effort will include suggestions 
for improvement. This bill, too, speaks of the search for innovations designed to 
achieve effective justice, more speedily and at less cost. Innovations do, in fact, 
sometimes result from such studies, but creativity is not a commodity readily 
available on requisition. If, however, as has been suggested, genius is 99 per
cent perspiration and only 1 percent inspiration, it is important to continue the 
effort to illumine the problems that the courts face and to probe constantly for 
changes that may prove effective, to innovate and, of central importance, to 
evaluate the results of each such effort. 

Of all the changes in judicial administration in the recent decades, perhaps 
the most dramatic has been the programs of education for judges and for sup
porting personnel. The quantum of education available has increased dra
matically, and, perhaps even more striking lias been the increased receptivity of 
judges and others to these programs. Given the work of the National Judicial 
College and the Institute for Court Management, and the programs developed 
by numerous State court systems, it would be presumptuous to think that the 
Federal Judicial Center's programs should provide the model. 

Again, however, the possibilities of cooperation and of sharing new experiences 
remains, all the more so because technological innovations, combined with the 
increased costs of transportation, give us compelling reason to look for innovative 
new techniques to complement the traditional onsite seminar. The Judicial 
Center Is making increasing and substantial use of its media services library 
to provide audio and video tapes of seminar lectures, and of special presentations. 
We shall soon be testing what for us is a new type of national seminar, in which 
the participants remain in their home cities, but see and hear speakers at a 
distant location; there will be a built-in capability for' questions and answers 
over transcontinental hook-ups, all as part of the same program. We are not 
alone in the endeavor to take advantage of these new technological developments 
and we would welcome the opportunity to explore how best to use them for our 
respective judicial systems. 

m 

A State Justice Institute holds promise for increased attention to problems 
that are not confined by the boundaries of the State or Federal judicial systems. 
Firm Federal financial assistance to allow sustained research and development 
by State courts and by national State court agencies is necessary for serious 
attention to problems of federalism, and problems shared by State and Federal 
courts. 
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The Federal. Judicial Center enjoys close contact with the National Center for 
State Courts. We nave supported the-.attendance of Federal court administrative 
personnel at the Institute for Court Management. The educational needs of the 
Federal judges and other personnel are often somewhat unique and specific, but 
to the degree possible, we have cooperated with the National Judicial College in 
Reno. 

I am convinced, however, that there is potential for greater cooperation on 
research and development, and I base that conviction on several developments 
in the past in which Federal Judicial Center research has benefitted from—and, 
I think, has benefitted—parallel research on State court problems. 

The Center's Prisoner Civil Rights Committee, chaired by Judge Ruggero J. 
Aldisert of the Court of Appeals for the Third Circuit (and a former State trial 
judge), has published two tentative reports on recommended procedures in han
dling conditions-of-confinement cases, and has published a massive compendium 
on the law of prisoners' civil rights. While the committee's work has been most 
specifically directed to the Federal judiciary, the Center's major constituency, the 
committee is well aware of the important role of the State courts in handling 
such cases, and takes note of this fact in its reports. The committee operates on 
the premise that resolution of the mass of prisoners' civil rights cases is a joint 
duty of the Federal and State courts. 

The benefits of cooperative research on common State-Federal problems of 
judicial administration are anticipated by this proposal, and there are some 
examples already of such benefits. The Federal Judicial Center and the National 
Center for State Courts have recently published important reports on the factors 
that effect expeditious case management. While published independently, both 
reports have benefitted from informal contacts between the respective project 
staffs. Several years ago both Centers were interested in studying the costs and 
benefits of computer-aided transcription, and through staff contact, an informal 
division of responsibility was observed that achieved economies for both orga
nizations and increased) the total knowledge about computer-aided transcription 
emerging from both projects. More recently, as you may know, the Chief Justice 
appointed a committee of Federal judges to study the use of juries in protracted 
cases. That committee, chaired by Judge Alvin B. Rubin of the fifth circuit, and 
with staff assistance from the Center's research division, has been in contact 
with the Conference of Chief Justices and Conference of State Court Adminis
trators, and with the national Center as secretariat to those organizations, to 
achieve the benefits of cooperative analysis. 

This brief statement has attempted to be suggestive rather than exhaustive. 
I would be derelict if I did not emphasize the great potential for good which I 
believe inheres in this proposal to expand and to refocus the support of the 
Federal Government for the delivery of justice to all of our citizens, whatever 
the court in which the causes are adjudicated. 

Mr. Chairman, I have been honored to be allowed to present these views and 
I would be pleased to try to respond to any questions. 

Senator H E F L I N . Mr. Remington, who represents the House of 
Representatives, and has been very active in the formulation of 
thoughts that have gone into drafts of the State Justice Institute Act, 
is here. Do you have some questions you would like to ask Mr. Levin 
or Mr. Rosenberg ? We'd be happy to hear from you. 

Mr. REMINGTON. Thank you. First of all, it's an honor to be on the 
dias with Senator Heflin. Professor Rosenberg, von mentioned there 
is an overlap with the Dispute Resolution Act. What is the extent of 
this overlap ? I s i t a contradiction? Or do they complement each other? 

Professor ROSENBERG. I t 's not a contradiction, Mr. Remington. I 
think if we will read the statement of findings and purposes, you will 
find reference to alternative means of resolving disputes. That search 
for alternative means is one of the objects of the State Justice Insti
tute and its funding. What I 'm suggesting is that, as you know very 
well, that is the centerpiece of the Dispute Resolutions Act, which you 
had so much of an effective hand in formulating and moving along, 
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and I think that what should be done is to determine whether it is 
desirable to have both funding from the State Justice Institute and 
from the entities that are created by the Dispute Resolution Act. If 
duplication is desired, it is there, but I 'm not sure that it is desired, or 
desirable. 

Mr. REMINGTON. Thank you. 
Professor ROSENBERG. Excuse me, if I can just call your attention to 

page 48, it says in subsection 2 that "the Institute should not duplicate 
functions adequately performed by existing organizations." So that 
I think the act itself would speak against giving the Institute a func
tion that's already being discharged by some other entity with regard 
to this matter of alternatives to courts in resolving disputes. I believe 
that admonition in the act fits. 

Mr. REMINGTON. Thank you, Senator. 
Senator HEFLIN. I believe there are so many other needs in the State 

court systems that I think under the State Justice Institute Act, we 
could eliminate the alternative dispute determination program rigKt 
now. Of course, they are dealing with matters that are not in the 
courts. Are the three different pilot programs going on, and they are 
really not diverting from the courts. I t 's a matter of approach to 
settling disputes in the neighborhood. Atlanta's the one you hear the 
most about to date. If that's a problem—do you consider it a real 
problem, or do you think it ought to just be clarified as to that issue? 

Professor ROSENBERG. I believe it should be clarified. The provision 
which I had specific reference to is on page 48, and its subsection 1. 
In listing under the heading, "Findings," the purposes of the Institute 
and its funding programs, subdivision 1, refers to innovative pro
grams for increasing access to justice by reducing the cost of litiga
tion, and these are the words I am referring t o : "by developing alter
native mechanisms and techniques for resolving disputes." Now, I 
believe that there is overlap between the implication of that phrase 
and the purposes and the whole object of the Dispute Resolution Act. 
There should be a clarification of the interrelationship, at the least. 

Mr. REMINGTON. I might add that the Dispute Resolution Act, which 
will reach the floor of the House in February at the start of the second 
session, does make funding available to State courts specifically. That 
program will be placed in the Department of Justice. Would the exec
utive branch have any problem with a cooperative arrangement such 
as that mentioned by Professor Levin with the Federal Judicial 
Center? 

Professor ROSENBERG. I conceive that there would not be any prob
lem with a cooperative arrangement. 

STATEMENT OF EDWARD B. McCONNELL, EXECUTIVE DIRECTOR, 
NATIONAL CENTER FOR STATE COURTS 

Senator HEFLIN. All right, Mr. Edward McConnell, Director, Na
tional Center for State Courts, we're delighted to hear from you at 
this time. 

Mr. MCCONNELL. I appreciate the opportunity to appear before this 
subcommittee to testify with regards to the proposed State Justice 
Institute Act of 1979. Being an inarticulate administrator rather than 
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an articulate professor like my predecessors, and to avoid being one of 
Professor Rosenberg's jumping frogs, I will, with your indulgence, 
read some of my material. _> 

Tensely and tritely stated, today in too many courts justice is too 
long delayed, is too expensive, and often is never concluded. Unfor
tunately, this is so even after the substantial progress that has been 
made in the past 10 years, much of it with the help of Federal funds 
made available under the Law Enforcement Assistance Act. A great 
deal, obviously, remains to be done if courts are to be readily acces
sible to all persons at reasonable costs, if they are to dispose of mat
ters fairly and impartially yet expeditiously, and if the participants in 
the public are to understand the judicial process and have confidence 
in it. 

Many today are inclined to by cynical, particularly about the capa
bilities of the Government and its officials. Yet as one who has worked 
for and with State Government for over 30 years—Professor Rosen
berg is a mere neophyte in this field, having entered it in 1955—I have 
a high regard for public officials. Those that I have known, almost 
without exception, are conscientious and sincerely interested in pro
viding the public with the service it deserves and demands, but often 
is unwilling to pay for. From my experience, this is especially true 
of judges, court administrators, and other court personnel. 

The main problem is not their lack of desire to improve, although 
perhaps it once was. The problem is that all too often they either do 
not know how to bring about improvements, or if they know, they 
do not have the resources to put their knowledge into practice. Gen
erally speaking, the technical know-how and the money needed to bring 
about changes for the better have just not been there. Meanwhile, the 
flood of new laws, new lawyers, and more people, and an increasingly 
complex and congested and litigious society constantly pressure to 
change things for the worse. 

Aided by the expertise of the National Center for State Courts and 
other organizations, and by supplemental Federal funds for research, 
development, and implementation, the State courts in recent years 
have made a good star t : One: In improving their administrative 
structure and organization. Two: In developing needed management 
systems and skills, including the use of modern technology to which 
Professor Levin referred. Three: In utilizing the social science disci
plines to study court problems, to devise solutions, and to test out and 
evaluate those solutions. Four : In developing the information base 
or statistics, if you will, on the courts so essential if one is to know 
what is going on and to be able to do anything about it. F ive: In effec
tuating the political changes necessary to implement many court 
improvement programs. 

Much, of course, remains to be done. But we can feel some confi
dence that the tools are now available to the courts, if they have the 
money to pay for them, for analyzing problems and ferreting out 
answers. There are some old problems that still need solutions, while 
there are known solutions that still need to be implemented in the 
Nation's courts. Moreover, new problems are constantly arising to de
mand attention, most of them resulting from actions of those outside 
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the courts, and many of them by actions of the Federal Government 
itself. 

The justification for the Federal Government providing financial 
assistance for State courts is amply set forth in the May 1979 report 
of the Conference of Chief Justices Task Force on a State Court 
Improvement Act, of which Chief Justice Robert F . Hutter of the 
State of Washington was the chairman. The task force report like
wise amply demonstrates the need to have a vehicle which is consist
ent with the principles of federalism, the separation of powers, and 
the integrity of the judicial branch of Government. Such is the pro
posed State Justice Institute, through which to channel Federal funds 
for improvement of State courts. 

I am sure that others who have already testified or will testify 
before this subcommittee will give adequate attention to these most 
important subjects. Accordingly, I would like to concentrate by testi
mony today on the role that the National Center for State Courts 
would play in carrying out the purposes of the proposed State Justice 
Institute Act. 

The Federal Judicial Center was established by the Congress in 
1967 and quickly demonstrated its value to the Federal court system 
as a resource for research, problem-solving and technical advice. I t 
was not surprising, therefore, that in 1971, at the first National Con
ference of the Judiciary, it was proposed by the Chief Justice of the 
United States that a comparable center be created to serve the court 
systems of the 50 States. The proposal met with overwhelming ap
proval and in July 1971, the National Center for State Courts was 
formally incorporated as a nonprofit organization by a committee of 
the Conference of Chief Justices, chaired by then Chief Justice James 
S. Holden of Vermont, now a Federal district court judge. 

The National Center is as close to a State counterpart of the Federal 
Judicial Center as it was politically possible to create. I t is controlled 
by a council of State court representatives, with one representative 
being appointed by the highest court of each State. The council in 
turn elects a board of directors composed of judges from all levels of 
the State judiciary to establish policy and direct the operation of the 
center staff. That staff, possessing the wide range of skills and expe
rience needed to address the problems of the State courts is located 
at a headquarters office in Williamsburg, Va., at regional offices in 
Massachusetts, Georgia, Minnesota, and California, and at project 
offices in Colorado and Washington, D.C. 

In the 8 years of its existence, the National Center, like its counter
part the Federal Judicial Center, has become an indispensable adjunct 
of the courts. That this is so is amply demonstrated by repeated ac
tions of the Conference of Chief Justices, an organization as its name 
indicates composed of the highest judicial officer of each of the 50 
States. In a resolution adopted at its annual meeting in 1974, the Con
ference stated: 

Whereas the National Center for State Courts is a court assistance organiza
tion governed by the courts of the 50 States, and has rendered valuable assistance 
in court improvement to various members of the Conference and to the State 
court systems which they represent, be it 

Resolved as follows: 
(1) The Law Enforcement Assistance Administration is urged to continue its 
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funding support to the National Center for State Courts so that it can increase 
its assistance and service to State court systems, 

(2) State judicial, legislative and executive branches are called upon to in
crease State financial support for the Center so that it can increase its assistance 
to the State courts and can remain as an independent organization dedicated 
to service of State court systems, and 

(3) The Special Committee on Federal Funding of the Conference of Chief 
Justices is authorized to develop proposals for long-term federal funding sup
port for the Center to supplement state judicial funding. 

A t i ts annua l meet ing in 1976, recognizing the increasingly impor
t a n t p a r t t he Na t iona l Center was p l a y i n g in i t s efforts t o assist S t a t e 
courts to b r i n g about needed improvement , t he Conference of S ta t e 
Jus t ices des ignated the Na t iona l Center as i ts secretar iat . T h e center 
was s imilar ly des ignated by o the r S t a t e g roups , t oday serv ing as secre
t a r i a t for e igh t of t h e most significant na t iona l cour t organizat ions . 

I n 1977, a t i ts annua l meet ing , the Conference of Chief Just ices 
adop ted a r e p o r t w i th a n implement ing recommendat ion which s ta ted 
in p a r t : 

The National Center offers a key mechanism by which Federal funds can 
appropriately be used to assist State courts, providing resources far beyond 
the means of any individual State, or under present court budgets the State 
court systems collectively. We strongly favor a direct congressional appropria
tion toward support of the National Center for State Courts similar to the sup
port provided for the Federal Judicial Center. 

A t t o r n e y Genera l Griffin B . Bel l m a d e jus t such a proposa l in his 
address t h a t year to. t he conference. A n d a t i ts 1979 midyea r meet ing, 
the Conference of Chief Jus t ices adopted a resolution s t a t i ng in p a r t : 

Whereas, the National Center was created and is directed by the state courts, 
and is performing indispensable and continuing functions essential for much 
needed improvements in the State court systems, 

Now therefore be it resolved, That the Conference of Chief Justices hereby 
declares to the Congress and the Administration that the Conference's highest 
priority in the area of LEAA reauthorization and refunding i s : 

(1) That the needs of the National Center, especially for funding of its ongo
ing essential State support services and its national and state research and 
demonstration programs be recognized by the Congress; 

(2) That provision for their continuance be provided for by the Congress, and 
(3) That the Congress clearly expresses its endorsement of the unique role 

of the National Center in state court reform and of the need of the National 
Center to continue its vital role with .idequate Federal funding by LEAA or its 
successor agency at not less than the level it currently receives. 

I n keeping w i th the foregoing s ta tements of the Conference of Chief 
Jus t ices , the M a y 1979 r epo r t of the Conference's T a s k Force on a 
S t a t e Cour t I m p r o v e m e n t Act , which r epo r t was approved for imple
menta t ion by t h e conference a t i ts 1979 annua l meet ing, recommended 
the enac tment by Congress of legislat ion es tabl ishing a S ta t e Jus t ice 
I n s t i t u t e and specifically included in the d r a f t legislat ion a t tached to 
t h e r epo r t provis ion t ha t the In s t i t u t e 

* * * shall give priority to grants, cooperative agreements, or contracts with: 
(i) State and local courts and their agencies, and (ii) national nonprofit orga
nizations controlled by, operating in conjunction with, and serving the judicial 
branches of State government. 

T h e l a t t e r des ignat ion cur ren t ly is appl icable only to the Nat ional 
Center for S t a t e Cour ts . T h e legislat ion recommended in t h i s r epor t 
serves as a basis for the S t a t e Jus t i ce In s t i t u t e Ac t of 1979, which is 
the subject m a t t e r of today ' s hea r ing . 
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I t should be pointed out that the States have indicated the value 
they place on continued existence of the National Center, not only by 
recommending its support with Federal funds, but each of the 50 States 
has supported the center with legislatively appropriated funds in
cluded as a part of their State judicial budgets. But just as the State 
court systems themselves have not always received appropriated funds 
sufficient for their purposes, and are in need of Federal funding as
sistance, so the State appropriations for the support of the National 
Center fall short of being sufficient to maintain its essential services. 

I t is for these reasons that the Conference of Chief Justices has rec
ommended Federal funding assistance for the National Center as a 
priority under its proposed State Justice Institute Act. In this regard, 
it is important to note that the National Center for State Courts is 
presently addressing, or has addressed, all of the requirements for 
strong and effective State courts enumerated in the proposed act, and 
has done work for and been of assistance to State courts in all of the 
subject matter areas specified in the proposed act, and for which the 
proposed State Justice Institute would be authorized to award grants 
or to enter into cooperative agreements or contracts. 

As previously mentioned, the National Center does not work ex
clusively for the Conference of Chief Justices, nor that matter only 
for appellate courts. I t provides expert services and engages in court 
improvement projects for appellate and trial courts in every State, for 
courts at every level of State government—State, district, circuit, 
county, and municipal—and for courts having every type of subject 
matter jurisdiction, civil, criminal, family, juvenile, small claims, and 
traffic. 

Moreover, the National Center, in addition to working directly with 
the Conference of Chief Justices and its committees, which represent 
the top judicial leadership of the State judiciary, also is actively en
gaged in serving and carrying out significant court improvement pro
jects, with the Conference of State Court Administrators, with 
organizations of trial judges, such as the National Conference of 
Metropolitan Courts, trial court administrators, court clerks, and court 
planners, as well as with groups such as the Committee on Implemen
tation of Standards of Judicial Administration of the American Bar 
Association's Judicial Administration Division. 

I can emphasize here that although the Conference of Chief Justices 
has designated the National Center for State Courts as its highest 
priority, and that such a priority is provided for in its proposed legis
lation, that legislation does not exclude any other organization work
ing in the area of court improvements from receiving support from 
the State Justice Institute. Indeed, provision for such support, when 
the objectives of the act can be better served thereby, are specially pro
vided for. Again the National Center is in the position analogous to 
the Federal Judicial Center. While the Federal Judicial Center is the 
prime agency for providing support for the Federal courts, it is not 
the only agency which receives Federal funds to carry out projects 
aimed at the improvement of the Federal courts. 

In summary, there are good reasons why the Federal Government 
should be interested in assisting financially in the improvement and 
maintenance of a high quality of justice as it is administered by the 
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State courts which handle 98.8 percent of all court litigation. There 
are good reasons why the proposed State Justice Institute is the best 
possible vehicle for providing such Federal funding assistance for 
State courts. And as I have pointed out at some length, there are good 
reasons why the proposed State Justice Institute Act of 1979 specifi
cally provides the funding priority for the National Center for State 
Courts, the only organization created by, controlled by, and devoted 
exclusively to serving the courts of every State as they struggle to meet 
the challenges of providing justice in modern day America. 

With the aid that an adequately funded State Justice Institute would 
provide for the improvement of State courts throughout the Nation, 
there can be every expectation that the day will be materially ac
celerated when all persons in all States will have courts readily acces
sible to them and at costs they can afford, when their disputes will be 
finally resolved fairly and expeditiously, and when the courts will op
erate openly and be fully accountable to the public, and it in turn will 
have renewed confidence in the administration of justice. 

I would be pleased to answer any questions you may have. 
Senator HEFLIN. Mr. McConnell, I think you know from your obser

vation of judges that they fiercely guard their independence, and under 
any concept of a Federal assistance program would be the issue of any 
possible Federal control. Now, in reviewing this State Justice Insti
tute. Act, do you foresee any possible sacrifice of the necessary 
independence of the State justice systems, and what do you see as safe
guards that are in the act to prevent that ? Further, do you have any 
suggestions of language that will insure that independence from 
Federal control? 

Mr. MCCONNELL. Mr. Chairman, preliminarily I might say that 
I think there has been a considerable change in attitude on the part 
of the States courts with regard to Federal funding participation in 
their operations. I t was perhaps 15 years ago when Senator Tydings 
first introduced legislation that would have provided for such Federal 
funding assistance and it met with considerable opposition from those 
within the State courts because of the fears of Federal intervention 
and problems with regard to the separation of powers. 

Since that time, there has been a substantial change, I believe, in 
the attitude of those in the State courts. First of all, for the past 10 
years or so, they have had some concrete experience with the Law En
forcement Assistance Administration. Notwithstanding the problems 
that exist within that legislation, which the State courts have called 
to the attention of the Congress, I think they have found that it is 
possible for Federal funding assistance to be provided to State courts 
without interfering in their control of their operations and their 
independence. 

In this proposed act. of course, it ought to be recognized that it is a 
proposal of the State chief justices themselves, so that they obviously 
feel in making such a proposal that the vehicle that they have recom
mended would not be a problem for them. I t is established as an in
dependent corporation outside the Department of Justice, so that you 
don't have the problems of the executive versus the judicial branch. 
I t specifically provides that a majority of the board would be nomi
nated, appointed from among State court officials, judges, and admin-
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istrators, nominated by the State courts. The funding would be 
supplemental to the funding provided by the State legislatures. In 
their discussion, the task force repeatedly emphasized that Federal 
funding should be supplemental funding, that the prime responsibility 
for the State courts lay with the State legislatures, and accordingly, 
they do not contemplate that judges' salaries, their physical facilities, 
would be provided by this legislation, but that it would provide the 
supplemental or fringe funding that is so important for experimenta
tion, for demonstration, for research and innovation. 

Senator HEFLIN. In the structure of an independent corporation, 
which would have a board of directors, a large majority of which 
would be State judges, in your thinking, is this sufficient to insure 
that there not be, as one justice said one time, a screaming Federal 
eagle over the courts of the various States ? You think that this idea 
of an independent GoA^ernment corporation in which the large ma
jority of the directors would actually be State judges or court admin
istrators or officials dealing with the State is sufficient to protect the 
State court system from any Federal control ? 

Mr. MCCONNEIX. Sir, well, it's not perhaps ideal because I think 
that if the State courts could have an ideal system they would have 
one that was fully controlled by the State courts. But, within what 
is possible, this I think is a satisfactory solution. I t is one which the 
chief justices themselves feel would provide the necessary protection. 
I t would provide the Justice Institute with a State orientation in 
determining what programs they were going to fund, in determining 
what their priorities would be. And then, of course, being supplemen
tary funding, there is always the capability of independence through 
a State declining to accept any funds, or participate in a program. 
And that, of course, is their ultimate protection, and, as you know, 
under the Law Enforcement .Assistance Administration occasionally 
a State iudicial system has taken that approach. 

Senator HEFLTN. DO VOU see this program overlapping with LEAA, 
or contradictory of LEAA? How do you see its relationship with 
LEAA? 

Mr. MCCONNETX. I see it as complementary to LEAA. The prime 
emphasis in the Law Enforcement Assistance Administration Act is 
on criminal justice. Although it has bepn broadened to include the 
courts, thev are not the primarv target of that legislation. So the Law 
Enforcement Assistance Administration could continue its programs, 
and the State Justice Institute, insofar as the courts are concerned, 
would suppVmeut and complement the work of the LEAA in the law 
enforcement field. 

Senator HEFT/IN. Mr. Remington, do you have any nuestions ? 
Mr. REMTXGTOX. I have no questions at this time, thank you. 

STATEMENT OF JANTE SFORFS, ASSOCIATE JUSTICE, SUPREME 
COURT OP ALABAMA 

Senator HEFT.TX. I t is my pleasure at this time to call upon Justice 
Jnnie Shores of the Supreme Court of .Alabama, a former colleague 
of mine. In moving from the Alabama Supreme Court to the TT.S. 
Senate. I've had a transition of reading material. Now I have volumes 
and reams unon reams of paner that come across mv desk pertaining 
to proposed legislation, people's thoughts, dear colleague letters, and 
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others things, and I sadly miss reading the proposed opinions that 
Justice Shores would draft and bring to conference, which were rarely 
ever changed. I might say that the brilliance of thought and the 
clarity of language prevalent in her opinions, I find sadly lacking in 
the reams and reams of written materials that now cross my desk. 
So I 'm pleased to have you before us, Justice Shores, and we'd be 
delighted to hear from you. 

Justice SHORES. I 'm delighted to be here, Mr. Chairman. 
If it is appropriate, and maybe it is, as Professor Rosenberg said, 

to equate the 51 State systems to jumping frogs, Alabama may be 
the No. 1 frog thanks to your efforts. But even so, a great deal remains 
to be done, and I have a personal interest in particular aspects of it, 
obviously. I t seems to be conceded all around that it's inevitable that 
the States will be handling an increased caseload, particularly with 
respect to civil litigation. 

I know statistics would show in Alabama, and I suspect it's true 
throughout the Nation, that court jurisdiction is concurrent in civil 
cases. Most lawyers are bringing those cases in State court. Very little 
civil litigation is taking place right now in Federal courts. 

That being the case, and there being a demonstrated ability on the 
part of the State judiciary to handle Federal questions, constitutional 
questions, I think it's entirely appropriate that the Congress address 
itself to that effort. In my particular instance as an active member 
of a State judiciary, there seems to be very, very little organized 
intercourse between State judges, from State to State. That may be 
a poor choice of words, but other than the judicial administration 
division of the ABA which represents a very small number of State 
judges, I know of nothing comparable to the Federal Center con
ferences, which are compulsory and held every year. I think that would 
be a valuable aid to those of us who are in that business. 

The most critical need I see on a day-to-day basis is the lack of 
any kind of advance means for utilizing technical advances that obvi
ously are available in business and in other departments of Govern
ment. We continue to be concerned with transcripts of trials which 
are reproduced by typewriter and then physically delivered to us, a 
system that 's more attuned to 1879 than 1979.1 think there's no reason 
in the world why we couldn't utilize a more efficient method. 

In connection with Professor Levin's concern about the possible need 
to restrict the use of any Federal money for physical facilities, I sus
pect that there are courthouses all over this country which, if electronic 
data processing equipment were made available for research and other 
things, there wouldn't be a physical facility in which to house them. 
I 'm sure it wasn't envisioned that it would be only courthouses under 
the auspices of this act, but clearly I think it should contemplate 
the use of something so as advanced technology becomes available in 
the delivery of justice, there would be some place to house it. 

I think it is a healthy thing to have gone beyond the point of debat
ing whether the Congress should have an interest at all in the delivery 
of justice in the country. I t seems to me self-demonstrating if 96 per
cent, or whatever, of litigation takes place in State courts, then the 
national Government just can't ignore that fact. Thank you for having 
me here. 

Senator HEFLIN. You mentioned the idea of having, for example, 
a regional meeting of judges similar to, say, the Fifth Circuit Judicial 
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Conference, where the interchange of ideas, thoughts, has been very 
helpful as a form of continuing education. You envision that this 
institute could arrange to finance such a conference, whereas it would 
be an impossibility for the States. You'd have to have, say if you had 
southern States within the fifth circuit, you'd almost have to have 
seven or eight different appropriations coming from legislatures if the 
State were to finance it, or else authority to concentrate that to be able 
to finance such a program. You see that under this type of program 
this would be very helpful. 

Justice SHORES. Yes; it would, and I just don't think it's feasible 
to expect it to happen from seven different legislatures with seven 
different plans. 

Senator HEFLIN. That would certainly be a fringe benefit that would 
be very helpful. I think maybe there have been some LEAA programs 
where they had—I know one time we had a southern conference—as 
far as I know that was the only one on a regional basis that I've heard 
of in the United States; it was in Biloxi about 3 or 4 years ago. But i 
could imagine that would be of immense benefit because the problems 
facing appellate judges today on many issues, for example, capital 
punishment and the same is true for trial judges—while they vary, 
there is a similarity of proceedings that is required by decisions of 
the U.S. Supreme Court. I think that's an excellent illustration of how 
the State Justice Institute could act. I believe there have been con
ferences with the National Center for State Courts, and then you have 
annual meetings of your council of State court representatives, but it's 
not broken down into divisions where appellate judges and the trial 
judges would get together from various States. 

Mr. Eemington, do you have any questions you would like to ask 
Justice Shores or any of the members of the panel ? 

Mr. REMINGTON. I do have one question for Justice Shores. The 
theory goes that the screaming eagle, or the Federal flag, always fol
lows the dollar. To have an act which mandates State court improve
ments, is there a danger that that, in and of itself, will be an encroach
ment on State sovereignty? Are you satisfied, having read this pro
posed act, that the States will not be encroached upon? 

Justice SHORES. A S Mr. McConnell said, obviously the greatest as
surance that there would be no encroachment would be if there were 
no Federal involvement at all. I think we've sort of gone beyond that. 
We appreciate that we just can't have a system of federalism without 
some involvement in an area this enormous. 

I think the establishment of an independent board making policy 
decisions, as I read it, as to what would be the guidelines, standards, 
what must be met to receive these funds, is about as good as you can 
get and achieve the purpose. 

Mr. REMINGTON. Thank you. 
Justice SHORES. I had one question that Professor Levin mentioned, 

I think, the provision in the proposed act that would restrict political 
activities expressly, except for a specific, it just occurred to me. what 
would be wron*r with the Institute supporting or opposing legislation 
if the effect of it was perceived to be an interference with, on the one 
hand, the State judiciaries, or promotive of it on the other? I just 
don't know that it's necessary to preclude all political activity. I t 
might happen that some legislation might be proposed that would 
enhance the purposes of this act. 

Senator HEFLIN. Well, of course, the Legal Services Corporation 
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was organized to give them independence so their lawyers wouldn't 
feel any pressure from any agency and they could represent their 
clients fully. There is no restriction, in effect, on their lobbying as to 
legislation. There is developing a good deal of criticism of the Legal 
Services Corporation, however, in that some lawyers are spending more 
time lobbying for or against bills, and that was not the intent. That, 
of course, is a matter that has got to be studied and I'm sure when it 
comes up again, we'll do it. It 's a hard line of demarcation. Your sug
gestion would be that as it relates to the independence of the State 
judiciaries; that 's worth exploring and seeing thoughts of people on. 

Mr. McConnell, do you have any thoughts on it ? 
Mr. MCCONNELL. No, sir; it seems to me, Mr. Chairman, that the 

act would permit legitimate activity in support of court improvement 
programs that require legislative action, because the specific restric
tions are on the personnel of the Institute. I t would ordinarily not be 
people employed by the Institute who would be appearing before State 
legislatures. Moreover, Institute personnel would not be precluded 
from testifying on the request of a legislative body with regard to 
matters affecting the administration of justice. So to the extent that 
political activity was necessary, and it frequently is necessary in the 
States to bring about improvements, that would adequately be handled, 
not by the people who are funded by the Institute directly or indirectly, 
but by the court officials, bar association leaders, and citizens in the 
State who had a direct interest in the programs that were being 
presented to the State legislature, or local legislature. So I don't see 
any problem with the act as it is. 

Senator HEFLIN. There is perhaps an analogy to the Canons of 
Judicial Ethics that limit judges' activities dealing with legislation. 
They allow them to deal with those matters designed to improve the 
administration of justice. 

Mr. Rosenberg, do you have any thoughts on this ? You have previ
ously expressed some on it. 

Mr. ROSENBERG. Yes; I don't have any problem at all with the pro
vision that Mr. McConnell referred to. Not only can personnel of the 
Institute testify at the request of a legislative body on appropriate 
matters, but also one of the specific exceptions to the ban on testify
ing or taking part and influencing the passage or defeat of legislation, 
is in connection with legislation or appropriations directly affecting 
the activities of the Institute. So that as far as the Institute's own 
activities are concerned, and I suppose that means the areas of fund
ing in which the Institute engages, there is no ban on activity by per
sonnel of the Institute. 

The problem I have on the political side is the restriction which 
appears on page 60. I t says that the Institute, in making grants and 
contracts, shall insure that all personnel engaged in grant or contract 
assistance activitv, supported in whole or part by the Institute, refrain 
while so engaged from any partisan political activity. Now I see the 
virtue of a provision like that, but it neglects the fact that some of 
the judges or clerks who will be recipients, indirectly at least, of the 
grants from the Institute or contract with it, may have to run for 
reelection, and then they have to do so along partisan political lines. 
Although I don't especially favor their having to do that, on the 
contrary I don't think they should be penalized from accepting con
tracts or awards from the Institute, if they happen to be in States 
that reauire that thev run for reelection along Dartisan Dolitical lines. 
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Senator HEFLIN. Mr. Levin, do you have any thoughts on that? 
Mr. LEVIN, l 'es; 1 think I 'm in the position, Mr. (Jhainnan, of agree

ing with both of the preceding speaKers. i think it woiud be highly 
desirable to write in the kinds ox exceptions to which you referred 
earlier which we have in connection with judges, the "Code of Profes
sional Kesponsibility," and make it very explicit that those which 
relate to judicial administration, improvement of the courts, and so on 
is excepted, i also think that probably the last point Professor Kosen-
berg just made, probably there shouiu be an exception for running for 
judicial office, and here, too, other activities that are directly related 
to the improvement of justice. 1 think if it's done that way it would 
take care of all the problems involved. 

Senator HEFLIN. Would any of the witnesses like to respond to the 
testimony of any other witness, or regarding any issue that has been 
raised? Mr. McConneH? 

Mr. MCCONNELL. Mr. Chairman, there are two things that I would 
like to comment on that I haven't previously, and they both are sug
gested by Professor Levin's statement. 

The one area where the National Center is not fully analogous to the 
Federal Judicial Center is in the area of education. He mentioned in 
his remarks that education is an area that is extremely important and 
one of the best ways of bringing about improvements and spreading 
ideas, hopefully the best ideas. The Federal Judicial Center has been 
very active in that area. The National Center, while it has done some 
work of an educational nature, it is not our area of concentration, be
cause there exists another organization that concentrates primarily in 
that field, and that is the National 'College for the Judiciary in Nevada. 
If there is one change that 1 would suggest in the act, it is that in the 
priorities that are designated, a provision be made that that organiza
tion also receive some priorities so that their work would receive the 
recognition it deserves. 

The other subject I would like to comment on is a matter that 
Professor Levin also referred to, that is, cooperative ventures between 
the State and Federal courts. This specifically is provided for in this 
proposed act. At the present time there is a good deal of cooperation 
that goes on because the respective staffs of the Federal Judicial Center 
and the National Center and other organizations that have comparable 
expertise often participate in a consultative way in each other's 
projects, and, as experts, keep themselves apprised of what is going 
on in the field in the Federal or State courts, as the case may be. 

But it is very difficult to have joint efforts because of the difference in 
sources of funds and the different objectives. L E A A projects, for ex
ample, do not permit working in the Federal courts. I think under this 
act you would be able to develop not only more cooperative projects, 
but have an efficiency in some of the areas that he has referred to, 
particularly in the area of technology and many of the procedural 
areas where the problems are the same, and probably the solutions are 
similar. 

Senator HEFLIN. Are there any other comments of any of the 
witnesses on anything that has been raised, or not raised ? That covers 
a pretty broad subject. Well, if not, then we'll conclude this hearing 
at this time. 

[Whereupon, the subcommittee adjourned, subject to the call of the 
Chair.] 





STATE JUSTICE INSTITUTE ACT OF 1980 

WEDNESDAY, TYTATtCH 19, 1980 

U.S. SENATE, 
SUBCOMMITTEE ON JURISPRUDENCE 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIART, 

Washington, D.G. 
The subcommittee met at 9:36 a.m., in room 5110 of the Dirksen 

Senate Office Building, Senator Howell T. Henin presiding. 
Present: Senator Heflin. 
Also present: Arthur B. Briskman, subcommittee chief counsel, and 

Richard Velde, minority counsel; Ken Feinberg, counsel; Eric 
Hultman, counsel to Senator Thurmond, and Michael Remington, 
counsel, House Judiciary Committee. 

OPENING STATEMENT OF SENATOR HEFLIN 

Senator HEFLIN. Today this subcommittee resumes hearings on the 
proposed State Justice Institute. This is the third hearing to be held 
on the subject, the first two having been held last fall. 

In the first two hearings, we received compelling testimony on the 
need for such an institute to provide financial and technical assistance 
to the various State court systems throughout the United States. Based 
on this testimony, as well as the recommendations from various orga
nizations, I introduced the State Justice Institute Act of 1980, Senate 
bill 2387, for the establishment of such an institute. 

I am glad that this legislation has broad-based support on both sides 
of the aisle. The reason for providing financial assistance to State 
courts is basically twofold. The first has to do with the changing role 
of judges generally. Earlier in this century, there was much argument 
as to whether or not a judge's function included an obligation to see 
that cases in their courts moved toward disposition in a regular and an 
efficient manner. Today, however, problems of administration have 
taken their place alongside problems of adjudication as primary 
responsibilities of judges. Everyone has come to acknowledge that 
today's judges have a duty to insure tha t their cases do not simply 
languish on the vine, but instead move to a conclusion with as much 
d'snntch and economy of time and effort as practicable. 

This along with a heightened interest in continuing legal education 
generally have resulted in thousands of judges attending intensified 
orientation and refresher courses offered by such organizations as the 
National Judicial College and the American Academy of Judicial 
Education. 

Second, State courts have become the primary focal point of justice 
in the United States. Our expectation of State courts and the burdens 
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we have placed upon them through congressional as well as court 
actions have increased significantly in recent years. Today, State courts 
decide approximately 98 percent of all law suits tried. I asked Mr. 
Briskman about this and he said that figure was taken from testimony 
that had been given in previous hearings. When you stop and think 
about it, it is a most unusual figure in regard to where the litigation is 
in the judicial system of this Nation. 

I t is thus appropriate to provide financial and technical assistance 
to State courts to insure that they remain strong and effective in a 
time when their workloads are increasing as a result of Federal policies 
and decisions. In this regard, it should be noted that present Federal 
policy has allowed state court systems to receive Federal funds through 
the Law Enforcement Assistance Administration. I think it is wise to 
note that the people of America are interested in seeing that the Fed
eral Government assist in providing the quality of justice just as well 
as they are providing quality in health plans and health programs and 
in education. 

There are, however, inherent separation-of-powers problems when 
a Federal executive agency is allowed to designate the programs State 
courts ought to follow by directly providing Federal assistance. LEAA 
places primary emphasis on the Nation's crime problem. I t was only 
through administrative interpretation and later by congressional en
actment that State courts have been able to receive Federal support 
under the banner of improvement in the administration of criminal 
justice in the States. 

This overlooks the fact, however, that in most courts the criminal 
and civil functions are inseparable. As a result, it has been difficult 
for courts to undertake the kind of broadly based improvements that 
must be undertaken if the total justice system, criminal as well as civil, 
is to function as it should. 

Today, Federal assistance to State courts faces yet another obstacle. 
With our country facing the severest economic crisis since the Depres
sion, the Congress and the administration must find ways to decrease 
Federal spending and balance the Federal budget. Recent newspaper 
accounts suggest that the President is considering reducing the Justice 
Department's 1981 budget by.as much as $165 million. As Attorney 
General Civiletti testified before the Judiciary Committee last week, 
if such a budget reduction occurs, much of it will have to come from 
the grant program of LEAA. 

While I am for balancing the Federal budget. I cannot agree that 
LEAA should be emasculated. In my judgment, the LEAA program 
has been a tremendous benefit and has had a tremendous impact on this 
Nation and should be continued. But I am afraid that LEAA is in 
trouble. 

We must not jeopardize the quality of justice that Americans receive 
in our State court systems because of the important Federal interests 
involved. We must not let a lack of funds impair the ability of State 
courts to improve the quality of justice that they dispense. 

The concept of a State Justice Institute has been endorsed by such 
organizations as the Conference of Chief Justices, the Appellate 
Judges Conference, the Council of the American Bar Association 
Division of Judicial Administration. Also, the State Justice Institute 
Act was introduced in the Houses by the Honorable Robert W. Kasten-
meier, chairman of the House Subcommittee on the Courts. He was 
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joined by a bipartisan group of cosponsors including Congressman 
Peter Bodino, the chairman of the House Judiciary Committee and 
tho Honorable Caldwell Butler of Virginia. 

I t is in this light that we open today's hearings. We are fortunate to 
have several distinguished witnesses who will testify. 

Gentlemen, I want to thank you for being here today and we look 
forward to your comments. 

I would like to introduce at this time—I think everyone generally 
knows him—Chief Judge Theodore E. Newman, Jr. , of the District 
of Columbia Court of Appeals. Judge Newman is an Alabamian 
originally and we are proud of him in Alabama. He is also the presi
dent-elect of the National Center for State Courts. 

Judge Newman, we would be delighted to hear from you at this time. 

STATEMENT OF CHIEF JUDGE THEODORE R. NEWMAN, JR., 
DISTRICT OF COLUMBIA COURT OF APPEALS 

Judge NEWMAN. Thank you very much, Mr. Chairman. I would like 
to acknowledge also the presence with me today of the court executive 
of the District of Columbia court system, Larry Polansky, who is ap
pearing as an observer on behalf of the Conference of State Court 
Administrators. 

Mr. Chairman, I am pleased to be asked to present my views on the 
State Justice Institute Act of 1980 for I share the views of the dis
tinguished judges and scholars who have preceded me, and some of 
those who I know will follow me, specifically Chief Justice Sheran 
and Chief Justice Utter, as witnesses in these hearings and who see 
the act as an important landmark in the history of our Federal sys
tem and in our continuing quest for a more perfect system of justice. 

The act proposes a reasoned and balanced approach to the important 
and complex issues involved in establishing an appropriate Federal 
role in relation to State court systems. Most significantly, it will pro
vide the means for focusing national attention, and the national ex
pectations that implies, on one of our most neglected concerns as a 
great and diverse Nation; that is the quality of justice administered 
at the State and local levels. These courts, which now include those in 
the District of Columbia, handle 98 percent of the matters which 
bring our citizens into the judicial process and it is in these courts that 
the great mass of our citizens make their judgments on the quality 
of justice our society provides. I note in passing that these courts of 
the State are the only courts of general jurisdiction. Our article I I I 
Federal courts are all courts of limited jurisdiction. They are, indeed, 
the people's courts and, if they are not perceived as providing justice, 
the consequences are severe and endless and include heavy and unnec
essary burdens on the Federal justice system. 

Second, the act strikes a delicate but proper balance between func
tions and responsibilities that are national in nature, and thus appro
priately Federal, and those which must remain securely in State con
trol. Thus, it is true to the principles of federalism, but equally im
portant, it is true to the doctrine of separation of powers. These are 
not theoretical or philosophical issues of concern only to judges and 
legal scholars, they are at the heart of the problems and must be re
solved if we are to develop and sustain the national resources and pro-
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grams tha t can be the most effective in improving the judicial insti
tutions and processes which necessarily function under greatly differ
ing circumstances in thousands of locations. 

The dimensions of our State justice systems are vast from any per
spective. I t is axiomatic that decisions made by them are among the 
most important affecting the lives of our citizens, few if any of whom 
escape involvement with the courts at any one or more critical points in 
their lives. Geographically, the systems involve the District of Colum
bia along with 54 States and territories stretching from Puerto Rico 
and the Virgin Islands in the South Atlantic northward across the con
tinent to Alaska and then to Guam and American Samoa in the West
ern Pacific. They include more than 17,000 trials and appellate courts 
with upward of 25,000 judges and some 150,000 clerks, administra
tors, and other support personnel. Their costs run into the hundreds 
of millions of dollars annually. 

Yet, as large and as vital as the total system is, it is among the 
most neglected of government functions in many areas and has been 
one of the last great enterprises, public or private, to adapt to the 
modern world. One aspect of the problem, as cited by Edward B. Mc-
Connell, director of the National Center for State Courts, is not that 
the courts have been badly managed or mismanaged, but that they have 
not been managed at all. Fortunately, this condition is changing, 
thanks to the work of the National Center among others, itself only 9 
years old, and other national organizations which have begun operat
ing in recent years, notably the Institute for Court Management in 
Denver and the National Judicial College in Reno, Nev. 

These highly regarded agencies are not only bringing national per
spectives and expectations to bear on the problems of our State and 
local courts but are providing the absolutely essential national re
sources needed to help solve them. I cannot emphasize too much the 
importance of national resources and perspectives if we are to deal 
with our problems in the most efficient and effective manner, as you 
know from your own experience in modernizing the judicial system 
of Alabama, Mr. Chairman, and as a native of that State, one of the 
finest jobs that that State has ever had done to make its government 
more efficient. You know how difficult and tenacious the problems can 
be, and the critical role that national resources can play in helping 
to correct them. We want our State courts to be free and independent, 
of course. We want them to reflect, as they mus-t, what is special in 
their own historic development and the needs of the people they serve. 
But they also have much in common, including the unifying obligation 
to enforce the laws and the Constitution of the United States. This 
means that we have at bottom only one judicial system, despite 55 
separate jurisdictions—56 if we count the article I I I Federals. There 
is then an overwhelming national interest in the quality of justice 
administered by our State and local courts and, in my view, a national 
obligation to assist with the kinds of national programs that are 
needed, but are beyond the resources of individual State court systems, 
and for which, under our Federal system, the National Government 
is the onlv erovernmental authority competent to act. 

I am happy to say it has been acting, although initially by accident 
and, therefore, in something1 less than the ideal manner. Congress, as 
you know, did not specifically include courts in the initial legislation 
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creating the Law Enforcement Assistance Administration in 1969, but 
it quickly became apparent that the judiciary could not be ignored if 
there was to be an effective national effort to help State and local 
governments deal with crime and improve the criminal justice system. 

However it came about, Federal funding through LEAA has been 
the major source of funds for innovative court reform efforts and 
for the national organizations sparking this reform at the State and 
local levels. 

In the view of one knowledgeable student of court administration, 
L E A A has been the single most powerful impetus for improvement in 
State court systems in the last 10 years. Other witnesses have de
scribed it length the many problems involved in the present LEAA 
program as it involves State courts and I will not repeat that discus
sion here—particularly not, Mr. Chairman, given your role in obtain
ing the judiciary amendment to LEAA several years ago. But I should 
note that LEAA's discretionary program made it possible for leaders 
of the national judiciary to come together at Williamsburg, Va., in 
1971, at the historic First National Conference on the Judiciary. I t was 
this conference that issued the call for creation of a national center 
serving State courts and, of course, LEAA funding made it possible 
for the National Center to begin its work and has helped it progress 
to the important position it holds today as the primary research and 
technical assistance arm of the State court systems. I t has become a 
truly national resource filling a vital national ro^e. A brief discussion 
of only two of the many national-scope projects now underway at the 
center will illustrate the point. 

Mr. Chairman, I will skip over that part of the statement because 
having read the statement of Tom Madden, General Counsel of LEAA, 
who will be testifying shortly, I see that he deals with at least one of 
those projects himself, and I am sure there has been other testimony 
with respect to that. 

Those two projects to which I was going to make reference deal with 
certain national-scope projects funded by L E A A that the National 
Center for State Courts has played an instrumental role in imple
menting. I t is clear that the national-scope projects are important and 
are making a major contribution to work essential to improvement of 
State court systems. 

But it is the onsite work of the center's five regional offices that 
provides a critical nexus that makes it possible to effectively define the 
problems in need of national attention and to bring national resources 
to bear on them in the operations of the courts themselves. They pro
vide the day-to-day contacts and practical experience that make the 
center what it was designed to be, an extension of, and a national 
resource of, State and local courts. 

In addition, the center provides secretariat support to 8—soon to be 
10—court organizations including the Conference of Chief Justices 
and the Conference of State Court Administrators. I ts specialized li
brary, research and information service, and publications program 
provide a unique national resource serving all courts and court-related 
institutions. 

The National Center, where I am proud, Mr. Chairman, to follow 
in your giant footsteps as vice chairman and chairman-elect, is thus 
developing the skills-and knowledge necessary to do for the vast and 
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complex system of State courts what the Federal Judicial Center is 
doing for the 11 circuit and 92 district courts of the Federal system. 
And it is working to bring the same margin of excellence to those 
systems that is the general rule for the Federal courts. The Federal 
Judicial Center, of course, can deal with problems of the Federal 
courts on a muitijurisdictional bases that is beyond the capacity of 
individual circuit or district courts. Its national resources and per
spectives have proven their value even though the Federal courts are 
par t of a single and fully integrated judicial system. The much larger 
and more complex States court systems obviously require this kind of 
assistance and coordination and they likewise require it on a continuing 
basis. 

In summary, the National Center works under the direction of State 
court systems to act as a focal point for judicial reform. Indeed, the 
National Center is presently considering modification of its governing 
structure to reemphasize its role as an arm of the State court systems of 
the Nation. I t serves as a catalyst for setting and implementing stand
ards of fair and expeditious judicial administration and help to deter
mine and disseminate solutions to the problems of State judicial sys
tems. I t provides the means for reinvesting in all States and profits 
gained from judicial advances in any State. 

I t is essential, Mr. Chairman, that the National Center, like the Fed
eral Judicial Center, have secure resources of funding that will permit 
it to plan and function on a long-term basis and maintain a profes
sional staff of the highest quality. I t is for this reason that we fully 
share the concern you expressed about the budgetary constraints and 
their impact on the present L E A A discretionary and block grant 
funding. 

In this regard, we are pleased to report that, having had some inkling 
in advance several years of these types of matters, the Center is con
tinuing to develop funding from private and State court sources to 
implement its program. In 1979, for example, funds from Federal 
sources amounted to only 55.7 percent of total revenues of $7,153,338. 
This compares to a Federal share of 62.7 percent in 1978, when revenues 
totaled $5,662,497. 

In closing, I will note that the National Center for State Courts 
was established as a nonprofit organization because that is the only 
structure suited to its role as a national organization of the State court 
systems. I t is the nature of our Federal system that such an agency 
could be neither State nor Federal. Yet it is obvious that the Center 
serves both State and national needs. As presently organized, the Cen
ter's administration and policy are firmly under control of officials of 
the State judiciaries. And as I said, consideration is presently being 
given to revising the structure to emphasize that even more greatly. 

This is essential if it is to be an asrency serving State iudioial needs. 
But it is equally clear that the center serves vital national purposes 
that merit and require national support. Many of its present national 
efforts are threatened by uncertain funding from LEAA and are far 
less efficient and effective because of the short-term annual prant basis 
on which they nre plnnned and funded. So its work. Mr. Chairman, 
best illustrates the kinds of programs the State Justice Institute can be 
expected to promote under a rational, lon.f-term program reflecting 
national objectives subject to congressional input and oversight as 
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well as the needs of the courts as perceived by State and local 
judiciaries. 

The State Justice Institute will not only provide a constitutionally 
correct mechanism tor providing Federal assistance to State justice 
systems, but i t will do so in a far more efficient and effective manner 
than the present hodgepodge of uncoordinated programs. I recommend 
its creation to you as tne single most important step the Congress can 
take to improve the quality of justice in our land. 

I would like to thank you, Mr. Chairman, for the opportunity to 
testify and I am available for any questions. 

Senator HEFLIN. Thank you, Judge Newman. We appreciate your 
testimony and your entire statement will be entered and made a part of 
the record. You skipped some of it so I think the whole statement 
should be there. 

[The prepared statement of Judge Newman follows:] 

PEEP ABED STATEMENT OF CHIEF JUDGE THEODORE B. NEWMAN, Jr. 

I am pleased to be asked to present my views on the State Justice Institute 
Act of 1980 for I share the views of the distinguished judges and scholars who 
have preceded me as witnesses in these hearings and who see the act as an 
important landmark in the history of our Federal system and In our continuing 
quest for a more perfect system of justice. 

The act proposes a reasoned and balanced approach to the important and 
complex issues involved in establishing an appropriate Federal role in relation 
to State court systems. More significantly, it will provide the means for focusing 
national attention, and the national expectations that implies, on one of our 
most neglected concerns as a great and diverse Nation; that is, the quality of 
justice administered at the State and local levels. These courts, which now in
clude those in the District of Columbia, handle 98 percent of the matters which 
bring our citizens into the judicial process and it is in these courts that the great 
mass of our citizens make their judgments on the quality of justice our society 
provides. They are, indeed, the people's courts, and if they are not perceived as 
providing justice, the consequences are severe and endless and include heavy and 
unnecessary burdens on the Federal justice system. 

Second, the act strikes a delicate but proper balance between functions and 
responsibilities that are national in nature, and thus appropriately Federal, 
and those which must remain securely in State control. Thus, it is true to the 
principles of federalism but, equally important, it is true to the doctrine of 
separation of powers. These are not theoretical or philosophical issues of con
cern only to judges and legal scholars; they are at the heart of the problems that 
must be resolved if we are to develop and sustain the national resources and 
programs that can be the most effective in improving the judicial institutions 
and processes which necessarily function under greatly differing circumstances 
in thousands of locations. 

The dimensions of our State justice systems are vast from any perspective. It 
is axiomatic that decisions made by them are among the most important affecting 
ihe lives of our citizens, few if any of whom escape involvement with the courts 
at any one or more critical points in their lives. Geographically the systems in
volve the District of Columbia along with 54 States and territories stretching 
from Puerto Rico and the Virgin Islands in the South Atlantic northward across 
the continent to Alaska and then to Guam and American Samoa in the Western 
Pacific. They include more than 17,000 trial and appellate courts with upwards 
of 25,000 judges and some 150,000 clerks, administrators and other support per
sonnel. Their costs run into the hundreds of millions of dollars annually. 

Yet as large and as vital as the total system is, it is among the most neglected 
of government functions in many areas and has been one of the last great enter
prises, public or private, to adapt to the modern world. One aspect of the problem, 
as cited by Edward B. McCounell, director of the National Center for State 
Courts, is not that the courts have been badly managed or mismanaged, but that 
they have not been managed at all. Fortunately, this condition is changing, thanks 
to the work of the National Center, among others, itself only 9 years old, and 
other national organizations which have begun operating in recent years, notably 
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the Ins t i tu te for Court Management in Denver and the National Judicial College 
in Reno, Nev. These highly regarded agencies are not only bringing national 
perspectives and expectations to bear on the problems of our Sta te and local 
courts but are providing the absolutely essential national resources needed to 
help us solve them. I cannot emphasize too much the importance of national re
sources and perspectives if we a r e to deal with our problems in the most efficient 
and effective manner. You know from your own experience in modernizing the 
judicial system of Alabama. Mr. Chairman, how difficult and tenacious the prob
lems can be, and the critical role tha t national resources can play in helping to 
correct them. We want our State courts to be free and independent, of course. We 
want them to reflect, as they must, what is special in their own historic develop
ment and the needs of the people they serve. But they also have much in common, 
including the unifying obligation to enforce the laws and the Constitution of the 
United States. This means that, we have at bottom only one judicial system, 
despite 55 separate jur isdic t ions; 56 if we count the art icle I I I Federal 's . There 
is then an overwhelming national interest in the ijua'ity of justice administered 
by our State and local courts and, in my view, a nat ional obligation to assist 
with the kinds of nat ional programs that are needed, but a re beyond the resources 
of individual Sta te court systems, and for which, under our Federal system, the 
National Government is the only governmental authori ty competent to act. 

I am happy to say i t has been acting, although initially by accident and, 
therefore, in something less than the ideal manner. Congress, as you know, did 
not specifically include courts in the initial legislation creat ing the Law En
forcement Assistance Administrat ion in 1969 but it quickly became apparent 
t ha t the judiciary could not be ignored if there was to be an effective national 
effort to help State and local governments deal with cr ime and improve the 
criminal justice process. However it came about, Federa l funding through 
LEAA has been the major source of funds for innovative court reform efforts 
and for the nat ional organizations sparking this reform a t the Sta te and local 
levels. 

In the view of one knowledgeable student of court adminis t rat ion LEAA has 
been "the single most powerful impetus for improvement in State court systems" 
in the past 10 years . Other witnesses have described at length the many problems 
involved in the present LEAA program as it involves State courts and I will 
not repeat t ha t discussion here. But I should note that LEAA's discretionary 
program made it possible for leaders of the Nation's judiciary to come together 
a t Williamsburg, Va., in 1971 a t the historic Firs t National Conference on the 
Judiciary. I t was this conference tha t issued the call for creation of a nat ional 
center serving State courts and, of course, LEAA funding made it possible for 
the National Center to begin its work and has helped it progress to the impor
tan t position it holds today as the pr imary research and technical assistance 
a rm of the State court systems. I t has become a truly nat ional resource filling 
a vital national role. A brief discussion of only two of the many national scope 
projects now underway a t the center will i l lustrate the point. 

As remarkable as it may seem, there has not been available to scholars, court 
adminis t ra tors or Government policymakers a single source of reliable da ta on 
the operation of Sta te court systems. No one could say with accuracy how many 
cases were handled by the States as a whole, what has been the pat tern of 
growth or change in the caseload, and no one cou'd make reliable comparisons, 
for instance, as to the efficiency of one Sta te system as comi»ared to any other 
because the data, even when available, were incompatible. Indeed, da ta from 
different courts within the same Sta te often have been collected in such a man
ner as to make impossible comparat ive analysis of individual court needs or 
performance. 

Reliable data, of course, are the first requisite of effective management and 
essential to such rudimentary tasks as accurate budget projections, assignment 
of judicial resources, and evaluation of their performance. Such statist ics are 
available to Federal courts and provide the basis for effective management by 
circuit councils and the Administrat ive Office of the United States Courts, and 
for research and evaluation by the Federal Judicial Center. 

Now, thanks to long-range projects underway at. the National Center for 
Sta te Courts in cooperation with the Conference of Sta te Court Administra
tors, the Center is developing the ongoing capability to gather, analyze, and 
disseminate reliable stat is t ics on caseload, organization, and operation of Sta te 
courts. To improve the accuracy and reliability of reported stat is t ical infor
mation, the project publishes comprehensive annual reports on State court 
caseloads, which a r e based on existing State-produced reports, and h a s devel-
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oped a State Court Model Annual Report and a State Court Model Statistical 
Dictionary. These recommend procedures to follow in developing consistent and 
useful annual reports and suggest a classification structure to use in reporting 
caseload data. The project also provides answers to information requests.and 
onsite technical assistance to court administrators. Thus, it clearly fills an im
portant national need while providing significant returns in terms of improved 
management and policymaking at the State and local levels. 

A related national scope effort being conducted in cooperation with the Con
ference of State Court Administrators is the State Judicial Information System 
project which is developing operational statewide information systems to pro
vide court administrators with timely, accurate, and complete court caseload 
and resource information. Together with the statistics project this effort will 
for the first time provide the basis for a uniform system of data that will make 
it possible for scholars and court administrators and policymakers to analvze 
the data on a national basis and make accurate comparisons between systems. 
It "ill help tell us what works and what doesn't work. 

During the past year five documents were released including a state-of-the-
art report on existing or planned information systems in the courts of all 50 
States, the District of Columbia and the four territories. A cost-benefit meth
odology for evaluating information systems, and a long-range plan to guide 
future development and implementation also were published. In addition, docu
ments were released on the adaptability of related information systems to the 
needs of judicial information. These included the software of the PROMIS 
computer system for prosecutors and the Offender-Based Transaction Statistics 
and Computerized Criminal History data-collections programs. The project 
also began work on identifying and documenting information on automated 
systems, subsystems, or modules that may be transferable from one State to 
another. This project, which also provides onsite technical assistance and an 
annual national educational program, will lead to the creation at the center of 
a central clearinghouse of technical assistance and information to insure the 
long-term development and improvement of information systems in nil State 
courts. I t too is filling an important national need that benefits courts through
out the Nation. Other examples could he cited at length. There are, for instance, 
comparable national scope projects dealing with the structure and operation 
of juvenile courts. State court financing, trial court delay, uses of technology 
to speed court proceedings and reduce costs, improved jury utilization and man
agement, sentencing guidelines, and alter'-'it'ves to incarceration. 

It is clear that the national scope projects are important and are making a 
major contribution to work essential to improvement of State court systems. 
But it is the onsite work of the center's five regional offices that provides the 
critical nexus that makes it possible to effectively define the problems in need 
of national attention and to bring national resources to bear on them in the 
operations of the courts themselves. They provide the day-to-day contacts and 
practical experience that make the center what it was designed to be, an ex
tension of, and a national resource of, State and local courts. 

In addition, the center provides secretariat support to S (soon to be 10) 
court organizations including the Conference of Chief Justices and the Confer
ence of State Court Administrators. Its specialized library, research and infor
mation service, and publications program provide a unique national resource 
serving all courts and court-related institutions. 

The National Center, which I am proud to serve as vice-president, is then 
developing the skills and knowledge necessary to do for the vast and complex 
system of State courts what the Federal Judicial Center is doing for the 11 
circuit and 92 district courts of the Federal system. And it is working to bring 
the same margin of excellence to these systems that is the general rule for the 
Federal courts. The FJC. of course, can deal with problems of the Federal courts 
on a multijurisdictional basis that is beyond the capacity of individual circuit 
or district courts. Its national resources and perspective have proven their value 
even though the Federal courts are part of a single and fully integrated judicial 
system. The much larger and more complex State court systems obviously require 
this kind of assistance and coordination and they likewise require it on a con
tinuing basis. 

In summary the National Center works under the direction of State court 
systems to act as a focal point for judicial reform. It. serves as a catalyst for 
setting and implementing standards of fair and expeditious judicial adminis
tration and helps to determine and disseminate solutions to the problems of 
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State judicial systems. I t provides the means for reinvesting in all States the 
profits gained from judicial advance in any State. 

I t is essential, Mr. Chairman, that the National Center, like the FJC, have 
secure sources of funding that will permit it to plan and function on a long-
term basis and maintain a professional staff of the highest quality. 

In this regard, we are pleased to report that the center is continuing to de
velop funding from private and State court sources to implement its program. In 
1979, for example, funds from Federal sources accounted for only 55.7 per cent 
of total revenues of $7,153,338. This compares to a Federal share of 62.7 per cent 
in 1978 when revenues totaled $5,662,497. 

In closing I will note that the National Center for State Courts was estab
lished as a nonprofit organization because that is the only structure suited to 
its role as a national organization of the State court systems. It is in the nature 
of our Federal system that such an agency could be neither State nor Federal. 
Yet it is obvious that the center serves both State and national needs. As pres
ently organized, the center's administration and policy are firmly under con
trol of officials of the State judiciaries. That is essential if it is to be an agency 
serving State judicial needs. But it is equally clear that the center serves vital 
national purposes that merit and require national support. Many of its present 
national efforts are threatened by uncertain funding from LEAA and are made 
far less effective because of the short-term annual grant basis on which they are 
planned and funded. So its work, Mr. Chairman, best illustrates the kinds of 
programs the State Justice Institute can be expected to promote under a ra
tional, long-term program reflecting national objectives subject to congressional 
input and oversight as.well as the needs of the courts as perceived by State and 
local judiciaries. 

The State Justice Institute will not only provide a constitutionally correct 
mechanism for providing Federal assistance to State judicial systems but it will 
do so in a far more efficient and effective manner than the present hodgepodge 
of uncoordinated programs. I recommend its creation to you as the single most 
important step the Congress can take to Improve the quality of justice in our 
land. 

Senator HEFLIN. We ran these hearings in this subcommittee in
formally and we have Mike Remington, who is staff director of the 
House Subcommittee on Courts of the House Judiciary Committee. 
We are delighted to have you. Mr. Remington, here with us today. Do 
you have some questions you would like to ask ? 

Mr. REMINGTON. Not at this time, other than to agree and to thank 
Judge Newman for his excellent testimony. 

Senator HEFLIN. We have some other staff people who should feel 
free to ask any questions. Mr. Velde or Mr. Feinberg, if you would 
like to, we would be glad to have any questions from you, or any other 
staff people who have any questions. 

Thank you, Judge Newman. We appreciate your testimony. 
I think our next witnesses are from LEAA, Jim Swain and Tom 

Madden. I f thev will come forward, we will be delighted to hear from 
them. Mr. Madden is the General Counsel of L E A A and I have had 
the pleasure of knowing him for a number of years, and working with 
him. I consider him one of the most intelligent and most knowledge
able lawyers in the whole field of government. Sometimes his testi
mony and judgment may differ from mine, but I have a great respect 
for his ability. J im Swain is the Chairman of the Courts Division of 
LEAA. He has been a great supporter of the State court systems and, 
in my jud.<?ment, is responsible for substantial improvements in the 
State court systems. So, J im. we are delighted to see you. 

Mr. Madden, I believe you have some prepared testimony which will 
be entered into the record and we would be delighted to hear from you 
on anything you would like to state. 
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STATEMENT OF THOMAS MADDEN, GENERAL COUNSEL, LEAA, 
ACCOMPANIED BY JIM SWAIN, CHAIRMAN, COURTS DIVISION, 
LEAA 

Mr. MADDEN. Thank you, Senator. Thank you for your very kind 
comments. I t has always been a pleasure for me to work with you over 
the years, both as a chief justice in Alabama and as a Senator here. 
I think that we have had a few disagreements on judgment, but I 
don't think that on principles we have essentially disagreed. I cer
tainly support your efforts to improve the State judiciary. I think it 
is extremely important. 

I t is my pleasure to appear before your subcommittee today. In my 
testimony, I would like to briefly provide some background informa
tion which may assist you in your consideration of the legislation as 
well as to highlight some of the efforts of LEAA, the National Insti
tute of Justice, the Bureau of Justice Statistics, and the Office of Jus
tice Assistance, Research, and Statistics, to assist State and local gov
ernment to improve the State and local judicial systems. 

There is no doubt that as crime rates have increased in the country 
public dissatisfaction with the criminal justice system and public 
cynicism has grown. The National Advisory Commission on Criminal 
Justice Standards and Goals in 1973, in its task force on courts, noted 
that while components of the system have been criticized, it is be
coming apparent, as the Nation's crime consciousness grows, that the 
role of the court in crime control is becoming the center of controversy. 

The task force further commented that the court system in the 
United States is in serious difficulty; the existing system has too many 
defendants to handle efficiently and effectively; backlogs are enormous; 
workloads are increasing; and the entire court system is underfinanced. 
These conclusions, I feel, are still valid today. 

As you know, the Justice System Improvement Act of 1979. reau
thorized and restructured the Justice Department's assistance program 
for State and local law enforcement and criminal justice improve
ment. The act built upon many of the strengths of LEAA. and I 
might note parenthetically, as a result of the act, I have now become 
the General Counsel of the Office of Justice Assistance. Research, and 
Statistics which provides overall support for LEAA, N I J , and B J S . 

Senator HEFLIX. But you still get the snme enioyment? 
Mr. MADDEN. That is still there, the enjovment. The title changed but 

the job hasn't except possiblv to make matters a little more difficult in 
tryinor to coordinate to include new units. 

The Justice System Improvement Act still keeps LEAA as the 
principal funding mechanism of the Federal Government to strengthen 
and improve State and local court systems. The National Institute of 
-Tustice will do research, evaluations and administration programs in 
the court area and the Bureau of Justice Statistics will carry out 
statistical functions that will support court efforts. 

Both the National Institute of Justice and the Bureau of Justice 
Statistics have some added responsibilities in the Federal area to do 
some research on Federal justice systems, particularly as they mi*rht 
impact on State and local systems, and to collect Federal law statistics 
such as uniform crime reports that are now being collected by the 
F B I . 

At the inception of the L E A A program, as Judge Newman noted, 
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there was a very low rate of participation by courts. This occurred for 
many reasons. For example, there was little attention, by the Con
gress, to the role of courts in the criminal justice system in the initial 
legislation establishing LEAA. The early authorization legislation 
made few explicit references to courts. L E A A itself concentrated 
much of its early program development efforts on police and correc
tions, and not courts. Additionally, because of the separation of 
powers doctrine at the local and State level, active involvement by 
the State courts was discouraged. The L E A A program was viewed as 
essentially a State executive branch planning function. 

The Crime Control Act of 1976 contained numerous amendments 
designed to increase the participation of the judiciary in the LEAA 
program. These amendments were in large part the direct result of 
your personal efforts, Mr. Chairman, and of your colleagues, in the 
court system. Prior to the enactment of the 1976 amendments, nu
merous representatives of the judiciary, including yourself, testified at 
hearings and expressed strong concern about the lack of court involve
ment in the L E A A program. 

Many references were made to the study done under the leadership 
of John Irving, then Dean of Seton Hall Law School. This landmark 
study was financed by LEAA and performed by American University. 
I t was initiated at LEAA's direction after you and other representa
tives of the Conference of Chief Justices expressed concern to LEAA 
about the involvement of courts in the LEAA program. The Irving 
study provided important recommendations for increasing court plan
ning efforts with L E A A funds. I t was a most valuable resource to Con
gress when it considered the Crime Control Act of 1976. 

The 1976 amendments adopted by Congress, which essentially re
mained intact in the most recent legislation, the Justice System Im
provement Act, can be grouped into three categories: 

(1) Judicial representation on the supervisory boards of State 
planning agencies, now the criminal justice councils, was mandated 
and was made a specific condition to the receipt of funds by the 
States; 

(2) Judicial planning committees were authorized to be established, 
now called judicial coordinating committees; and 

(3) There was a strong requirement for provision of an adequate 
share of funds for courts. 

Today, at least 37 States have created judicial coordinating commit
tees, and a National Council for Judicial Planning has been formed. 
As a result of your efforts and the work of your associates of the bench 
and the bar, L E A A has dramatically adjusted over the last 12 years 
its efforts to effectuate a greater involvement of the judiciary, an 
involvement reflected both in funds allocated to courts and in the 
determination of how these funds should be applied. 

My testimony outlined a number of past efforts by L E A A and 
some future planned efforts in the national area, such as our court 
delay reduction program and our fundamental court improvement 
program. I won't make any further reference to those. I t will just be 
part of the testimony that has been submitted for the record. 

Over the years, entire State court systems have been revamped com
pletely with L E A A assistance. Most notably, in Alabama under your 
efforts, Mr. Chairman, and in Kentucky,'Missouri, Massachusetts, 
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Kansas, North Dakota, and Iowa. The National Center for State 
Courts now provides assistance on a daily basis nationwide, whereas it 
was only the hope of judicial reformers 10 years ago. Technical assist
ance without direct cost is now available to every court in need and is a 
valuable asset. Judicial training is available as never before, and con
tributing, I feel, to the quality of justice. A substantial reduction in 
court delay at both the trial and appellate level may now be possible 
as a result of new information about the causes of court delay. A variety 
of new techniques that have been developed and implemented under 
the direction of Jim Swain through L E A A technical assistance, dis
cretionary grant programs and through some State efforts developed 
with the help of the National Center for State Courts. 

Early returns on some of our court delay projects are beginning 
to give promise that the next decade may witness dramatic improve
ment in our State courts, improvements which will put the State courts 
on a sound and enduring basis with a quality of justice delivery in 
which all citizens can take pride. 

In conclusion, Mr. Chairman, the proposed State Justice Institute 
Act of 1980 demonstrates your concern, and that of your cosponsors by 
requiring an adequate funding mechanism for the State courts of this 
country. The administration shares this concern. However, we do not 
think that the Federal Government should finance the institute at 
issue here. Substantial Federal assistance has been given to courts and 
further financial assistance at this time of severe budgetary constraint 
could impact upon other disciplines within the Federal justice system. 
If the State courts feel that a pressing need does exist for the services 
to be provided by the institute, the administration must urge them to 
look to the States to fund these activities. The administration is there
fore unable to support a new Federal program at this time of fiscal 
constraint. 

Thank you, Mr. Chairman. I would be pleased to respond to ques
tion. 

Senator HEIXIST. Thank you, Mr. Madden. Mr. Velde is here with 
us today also. I used to have to go up against you sometimes. But it is 
a delight to have Mr. Velde with us here today. I want him to feel 
free to ask any questions he would like as well as any other staff people 
who are here. 

Of course, your testimony is centered on the idea that we are now 
in an era of moving toward balancing the budget by cutting down on 
Federal expenditures. In this regard, I suppose that the degree of your 
opposition would depend on the amount of Federal funds that might 
be involved. That is, I suppose your opposition would be a lot stronger 
if there were a lot of money involved than it would be if it were a 
smaller amount of money involved in this. I imagine that you are not 
in a position to answer that. 

We have seen some indications in the newspaper that the President 
is considering a cut in the Justice Department budget of up to $165 
million. If, in fact, this is the case, how much do you expect to be cut 
in the L E A A appropriation? 

Mr. MADDEN. The President, to my knowledge, has not made any 
final decision regarding the L E A A budget. LEAA has been asked for 
comments, and the President is weighing different priorities, consult
ing with State and local governments, asking them for priorities, and 
consulting the U.S. Congress. The projected budget cuts could mean 
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a total elimination in 1981 of the formula, discretionary and national 
priority grant programs of LEAA. 

Senator HEFLIN. Those would be the discretionary programs? 
Mr. MADDEN. I t could be the formula grants which replace block 

grants. There would be no new funding for that. I t would be an im
possibility. There would be no funding for discretionary at all, no 
funding for national priority, which is one of the new programs that 
was created by the legislation and which is in the nature of a dis
cretionary grant program. There would be no funding for community 
anticrime. That would be a worst case situation given the figure you 
have provided. 

The only official statement is that the President, in a press release 
on Monday, March 14, indicated that there would be substantial cuts 
in the L E A A program1. 

Senator HEFLIN. YOU have given us the worst that you anticipate. 
Do you have a judgment of what will occur? 

Mr. MADDEN. I am afraid I don't. 
Senator HEFLIN. There is a figure in the statement of Attorney Gen

eral Civiletti of $165 million in the Department of Justice, and that 
most of this would come from LEAA, which I would assume mean, 
if he says most, would mean more than 50 percent. This would put it 
in the category of close to $90 million or $85 million. If that were our 
figure, what would you anticipate, say the President's recommenda
tion comes up to a figure of a $90 million cut, where do you anticipate 
those cuts would occur in L E A A ? 

Mr. MADDEN. I think it is important to put that $165 million in 
context. I did not see the Attorney General's testimony, but I have 
seen the $165 million figure. That generally refers to what we call out
lays, as apposed to budget authority, outlays being actual expenditures 
in a given fiscal year. In order to achieve a reduction in outlays of that 
nature, the actual new budget authority has to be decreased by many 
times that figurfe, because many of our outlays come from grants made 
in prior fiscal years that are already obligated, on which LEAA can 
have no effect. So in order to reduce outlays, you would have to reduce 
new grants. 

In the block grant program, for example, outlays are only incurred 
at about a 20-percent rate in the first fiscal year. So you have to make a 
much larger decrease in budget authority to arrive at a reduced outlay. 
I must emphasize that the final decision hasn't been made regarding 
actual figures. A lot of people have expressed concern about the cuts 
in L E A A and CETA and revenue sharing and a whole host of other 
programs, as we have seen from the newspaper. 

I t could mean a major reduction, or as I say, a worst case situation, 
elimination of the block grant program and the discretionary grant 
program and the national priority grant program. Those are the only 
large budget areas that we have. When you look at the rest of the pro
gram areas, the outlays are very small. The present budget calls for 
$571 million for LEAA, and almost $400 million of that $571 million, 
I think actually $370 million, was in the formula discretionary, na
tional prioritv grant area. The rest are much smaller, such as the small 
research fund. I am using relative terms. There is approximately $25 
million for research, $20 million for statistics, and $12 million for the 
public safety offices program. We have about 20 different budget 
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categories. In order to make a large cut, though, you have to go after 
the formula, discretionary, national priority grant programs. Those 
are the large areas. 

Senator HEFLIN. If that national discretionary program has no out
lays in fiscal 1981, does that mean that no money would be going to 
institutions like the National Judicial College, American Academy of 
Judicial Education, the National Center for State Courts, and any 
other national program dealing with courts and dealing with other 
elements of the L E A A program ? Would that happen ? 

Mr. MADDEN. I would say not any money, because again, No. 1, 
until we know what the cuts are, we can't speculate on that. In addition, 
L E A A will carry over into 1981, unobligated funds. We carry over in 
any given year as much as $70 million to $100 million in unobligated 
funds and in funds that revert back to us from the States. That has 
been the pattern over the last couple of years. So there will be some 
of those funds that would be available for continuations of programs. 

Now, when I say we carry over that much, a lot of that is in targeted 
areas that we can't really move into court programs. But there will 
be some funds that will be carried over in our discretionary and na
tional priority programs. Then we would have to decide what priori
ties to establish, but they would be greatly reduced. 

Senator HEFLIN. But if you were to cut out the national discretion
ary fund program, in effect, for a fiscal year, while you have your 
budget authority and that soity of thing, it would eventually mean a 
year in which there would be no money, whether that year be in the 
precise months of a calendar year, but it Avould 

Mr. MADDEN. If the worst possible case occurred 
Senator HEFLIN. You mean in the national discretionary fund ? 
Mr. MADDEN. In LEAA. I don't think that is going to happen, but 

you have a range from no cuts up to a total lack of funding in 1981. 
Senator HEFLIN. Are the proposed cuts from the President's previ

ously proposed 1981 budget or are they proposed from the present 
appropriation to LEAA? 

Mr. MADDEN. I would assume, and again, I am speculating because 
I really don't have the information. I would assume that we are talking 
about 1981, the President's proposed budget for 1981. As to what the 
actual figures would be, I think that we will know within the next few 
weeks, but we don't know now. 

Senator HEFLIN. In other words, if there is $165 million that is being 
proposed to be cut from the Department of Justice, there has to be a 
base that you cut from. Is that base, as you understand it, from the 
President's proposed 1981 budget or is it from the budget that exists 
at the present time for 1980 ? 

Mr. MADDEN. I t could be from both. I just don't know at this point. 
I f i t was from 1980, it would have to be done by a rescission action, 
since the 1980 funds have already been appropriated. Congress would 
have to approve it if it was a rescission action. In effect, under rescis
sion, one of the Houses would have to disapprove the rescission action. 

Senator HEFLrN. Assuming that it is from the President's proposed 
1981 budget, there was an increase to allow somewhat for inflation 
and other matters, what $75 million 

Mr. MADDEN. $84 million increase. 
Senator HEFLIN. $84 million increase. 
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Mr. MADDEN. That's right. The President, when he proposed his 
1981 budget, recognizing the inflation factor, and the new formula in 
the Justice Systems Improvement Act, recommended an $84 million 
increase in the funding. That $84 million increase, if enacted, would 
allow the new formulas to go into effect under the Justice Systems 
Improvement Act. These are the formulas that provide additional 
funds to some 15 or 16 States that have higher than average crime 
rates or higher than average criminal justice expenditures. The new 
discussions are based, as the President indicated in his speech, on the 
change in the economic picture that has occurred so rapidly in the last 
couple of months, since that budget was put together. 

Senator HEFLIN. If the base from which the cuts are to be made is 
the President's proposed 1981 budget, which had $84 million more in 
it, and assuming that there would be a cut of around $90 million out 
of LEAA, then it would almost be back to where you were in 1980, 
if you could allocate it on the same sort of basis. You have the new 
law with new allocations, and new variables that are involved in it. 

Am I also correct that the discretionary fund for 1981 was reduced 
to 10 percent where it had been a higher percentage ? 

Mr. MADDEN. I n the Crime Control Act of 1976, the act provided 
that of the total amount allocated for the part C block grant area, 85 
percent of it would go for block grants, and 15 percent would go for 
discretionary grants. I t also provided in the part E corrections area, 
that 50 percent would go out on a formula basis and 50 percent on a 
discretionary basis. The new legislation combines part E and part C 
together for three grant programs, basically, part D, part E, and part 
F . The par t D formula would have 80 percent going to the States on a 
formula basis, 10 percent on national priority, and 10 percent on dis
cretionary. I t is difficult to compare the two. Fifteen percent of the 
part C was titled discretionary grants, and now the new title is called 
the part F discretionary grant, which is 10 percent of the total for D. 
E, and F . But you have to look at both the old C and E programs and 
the new D, E, and F programs together. 

Senator HEFLIN. A S I understand from your testimony, your pre
pared testimony, your opposition to this legislation is due to the 
Federal appropriations at this time to the State Justice Institute. Do I 
correctly assume that this means that you are not expressing opposition 
to the concept of the State Justice Institute Act ? 

Mr. MADDEN. What I would like to say is given the fiscal constraints 
today, that we do not feel that we can support the legislation. I would 
like to stick to what I said in the prepared statement. 

Senator HEFLIN. I don't want to put words in your mouth. 
Mr. MADDEN. I would prefer to stick to the statement that I made 

on that issue. 
Senator HEFLIN. Mr. Velde, do you want to ask some questions ? 
Mr. VELDE. Thank you. Mr. Chairman. 
Senator HEFLIN. YOU had your lawyer there a few years ago when 

you asked questions. 
Mr. VELDE. That is really the basis of my first question, Mr. 

Chairman. 
I assume. Mr. Madden, that you are representing OMB, L E A A 

because of the rather delicate position of the political appointees of 
these various groups. Although there are acting administrators and 
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acting directors, I believe they are subject to a confirmation hearing 
this afternoon. So, discretion being the better part of valor to say, pass 
the buck to a career employee. 

I would assume, Mr. Madden, that the comments you made with 
respect to funding levels for courts and for the various programs 
for the balance of this fiscal year and next fiscal year would be subject 
to final decision by the President and OMB as to what these levels will 
be recommended to Congress. And I would assume, also, that they 
would be subject to ratification of the political leadership once they 
are in place. 

Mr. MADDEN. Absolutely. The President has submitted his budget 
for 1981. The President, if he proposed cuts in programs, must submit 
a budget amendment to the Congress. That budget amendment would 
then go before the various appropriations committees. 

However, the discussions on budget cuts have been ongoing with 
the leadership in the House and Senate with the appropriations people, 
as I understand it, and with the budget committees. The Budget Com
mittee in the House, even now I believe, is marking up their projections 
and their ceiling level. They will be discussing over the next few days 
L E A A and other similar programs in the Justice accounts. 

Mr. VFXDE. Mr. Madden, when you refer to the President's budget 
for fiscal 1981 and the requested increase, isn't it correct to say that 
this is really a restoration of cuts that have already been made in the 
L E A A program previously? 

Mr. MADDEN. The President did propose a larger budget for fiscal 
year 1980 than the Congress appropriated. The President's budget for 
fiscal year 1980 was in the neighborhood of the 1981 budget level. But 
the Congress eliminated approximately $100 million in new budget 
authority in voting the 1980 appropriation for LEAA. I t is an in
crease of 84 million that the President has requested for 1981, but it is 
also at a level very similar to the one which was requested by the 
President in 1980, but not approved by the Congress. 

Mr. VELDE. Still a cut from the preceding 2 fiscal years, or actually 
several, not just 2. 

Mr. MADDEN. I believe that is correct. 
Mr. VELDE. Mr. Madden, I wonder would you care to contrast the 

funding level, perhaps Mr. Swain also, of the L E A A courts program 
in the past 2 or 3 years, with particular reference to the core grants 
to support such functions as the National Center for State Courts, 
and the funding level of the National Institute of Corrections? I 
just also wonder whether or not the National Institute of Corrections 
budget for fiscal 1980 or 1981 figures in any of these cuts? 

Mr. MADDEN. In determining the cuts, whatever the cuts would be 
in 1981. the Justice Department and OMB are looking at the entire 
Justice Department budget: the budget for litigation division; the 
various bureaus; and the National Institute of Corrections, which is 
the only other grant program of more than a few million dollars in 
the Justice Department. They are looking at all of those in determin
ing how to arrive at appropriate levels of funding to get to a balanced 
budget. 

Mr. VELDE. D O you have any information that the National Insti
tute of Corrections would have to take any cuts ? 

Mr. MADDEN. I don't have any information on that issue. We have 
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been asked to comment, and we have made recommendations. Decisions 
are now being made in consultation with the Justice Management 
Division and the office of the Attorney General. They are looking at 
the various economic considerations that the President must take into 
account to arrive at a balanced budget. 

The White House and OMB have been consulting extensively with 
State and local officials to determine their views on the various budget 
cuts that might be proposed to determine how they will impact on 
State and local governments. They are building that into the decision
making process. 

Mr. VELDE. Jus t one other question, Mr. Chairman. One of the argu
ments that has been put forward in opposition to the pending bill is 
the existence of the National Institute of Justice. I just wonder, do 
you have any impression as to the ratio of funding of the National 
Institute of Justice's resources for the Federal system and for Federal 
court questions as opposed to State and local, or is it premature ? 

Mr. MADDEN. I don't think we have a projection. I would say it 
would be very small. 

We don't project any major new changes in the direction of the 
National Institute of Justice toward researching the Federal area. 
There are funds available for looking at Federal judicial problems 
through the Administrative Office of the U.S. Courts, the Federal 
Judicial Center and the Office for the Improvements of the Adminis
tration of Justice, the Federal research program within the Justice 
Department. 

Mr. VELDE. YOU have no indication yet of what percentage of NI J 's 
resources would go toward this Federal question ? 

Mr. MADDEN. No; I don't have any indication, but I think that the 
legislation makes it clear that that is not to be a significant effort by 
the National Institute of Justice. We are conscious of that legislative 
mandate. 

Mr. VELDE. Jus t one more, Mr. Chairman. Would it be fair to draw 
an analogy between the funding continuities of the NIC actions and 
this proposed agency, if you are interested in providing support for 
groups like the National Center for State Courts and these other ones 
which Mr. Swain's program has supported in the past? 

Mr. MADDEN. As I understand it, L E A A funding for these kinds of 
things, to be charitable, is shriveling somewhat. 

The National Institute of Corrections does provide a mechanism to 
provide some continuing support for training programs and technical 
assistance to State correctional systems. I t is a modest program. I 
believe it is about 

Mr. VELDE. $10 million a year. 
Mr. MADDEN. Yes; about $10 million a year. They do not have the 

same constraints that LEAA has as far as providing continuing fund
ing. LEAA, through its legislation, is constrained to provide funding 
for a limited period of time, not an ongoing support function. 

There have been some changes in the Justice System Improvement 
Act to take into account funding of organizations such as the National 
Center for State Courts. There is provision in the discretionary grant 
program now that would allow us to fund organizations like the Na
tional Center for State Courts on a continuing, long-term basis. 

Mr. SWAIN. The changes, Mr. Velde, in the funding that is going 
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to the National Center for State Courts out of national discretionary 
money is not so much to the overall volume as to the nature. For 
example, the core funding has been dropping off and we have had 
agreement with the leadership of the center to attempt to use these 
declining funds directly to support programs such as the national dis
cretionary programs that the center helps with on court delay 
reduction. 

The level of funding remains fairly close and consistent with the 
overall drop in the L E A A funding. There is a reduction in the core 
funding to the National Center for State Courts. 

Mr. MADDEN. Senator, I will return to the question you were asking 
me before. I was referring to my testimony. I think what I was trying 
to say, by referring to the last paragraph, is that we are very concerned 
about fiscal issues at this point in time. The President is trying to 
arrive at a balanced budget. The testimony makes strong reference to 
our concern about starting a new program now, at a period of fiscal 
restraint. That is what we tried to emphasize in the last paragraph. 

Senator HEFLIN. Looking around brings back memories of 1976 
National Centers here. Chief Justice Sheran took a great part in it 
and another leading actor in it was Mr. Feinberg of this committee. 
He is here. Mr. Feinberg, if you have some questions, we would be 
glad to hear them. 

Mr. FEINBERG. Thank you very much, Mr. Chairman. I am pleased 
to be here today, representing some of the forces enormously interested 
in the program. I am also very pleased to be here to ask questions of 
Tom Madden and J im Swain, of course. 

I don't think there is anybody in Washington or in the country who 
knows more about the program than Tom, or who has been more help
ful to Senator Kennedy over the years than Tom Madden. He is try
ing to make the program an effective one. 

Let me start off, Tom, by asking you this. You give the hypothetical 
worst case: scrapping the program. Isn't it fair to say that even under 
the best of circumstances, not the worst, but the best, that it is likely 
that there will be a substantial cut in the block grant, national dis
cretionary grant, and national priority grant programs? 

Mr. MADDEN. I think that it is not unfair to say this. The President 
did announce in a press release on the 14th, that there would be sub
stantial cuts in the L E A A program. If you are talking about sub
stantial cuts, you have to look to the priority, discretionary, and for
mula grant programs because those are the areas where the greatest 
amount of funding is concentrated within the LEAA, N I J , and B J S 
budgets. 

Mr. FEINBERG. That, of course, is before Congress has its will in 
terms of the budget cuts. We read in the paper that Congress may 
even go beyond the President in proposing cuts. 

Isn ' t is possible, if not likely, that no matter what the President 
sends up for LEAA, the administration will not likely oppose with 
great vigor further efforts at cutting the program at the congressional 
level, if past history is any indication of this? 

Mr. MADDEN. I don't think that I can comment on that except to 
say that the President rose to say that he supports his budget and 
would urge whatever he sends up to Congress to be supported as well. 

Mr. FEINBERG. Let us suppose that there will be a substantial cut, 
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whether it be a combination of the President's new proposal coupled 
with congressional action. Isn't it clear to you, as the foremost student 
of the L E A A program, that any appreciable cuts whatsoever in the 
block grant program literally forces everybody with an interest in 
the program to take a whole other look at how the program will 
effectively function in the future ? 

Mr. MADDEN. I would say that if the President, after this consulta
tion process and looking at the economic considerations, decides that 
these cuts are warranted and if Congress agrees with him, it may re
quire reevaluation and redirection of the program. 

Mr. FEINBERG. I f the 50 percent cut in block grant funds occurs, I 
think you and I and a lot of other people would agree that it is back 
to the drawing board in terms of the future of the program, and what 
we are going to do with a very modest amount of money. 

Mr. MADDEN. That may be a possibility. I think that depends on a 
lot of factors, including projections beyond 1981 for the future of the 
program, and the availability of funds to be carried over from 1980 
into 1981. 

Mr. FEINBERG. Are you suggesting that maybe things will get rosier 
down the road instead of bleaker ? 

Mr. MADDEN. I don't think I have suggested that. 
Mr. FEINBERG. Let me ask you this now. If the program is effec

tively—and this is all hypothetical as you say because we don't ex
actly know yet what the President is likely to do. If the program does 
end up being substantially cut, the block grant, discretionary grant 
program, then it seems to Senator Kennedy and, I think, to a lot of 
people that the 1979, 1980 L E A A reform bill, that the President 
signed into law, will be changed. What really is going to be required 
is a whole other look at a much more modest program in the future. 

The reason I have spent some time, Mr. Chairman, talking about 
this is because it seems to me that there are two major arguments that 
can be leveled against the chairman's bill. Both of which, I think are 
going to be moot in a few more weeks. Argument No. 1 is the argu
ment you make, Tom. That is that in this time of fiscal restraint, we 
can't be concerned and we can't emphasize new programing. My an
swer to that, I think is in the time of fiscal restraint, there is no old 
program. That really is the second point that I think should be made, 
that really, I think there has been a feeling on the part of some that 
this bill, and this idea of a State Justice Institute, is in a certain sense 
duplicitous. Because if you have an ongoing LEAA program under 
the very capable leadership of you and J im Swain and others down 
at LEAA, there is an argument at least that can be made, whether 
one believes it or not, that we are just piling a duplicitous program 
on top of an existing one and aren't we better off just streamlining or 
improving the existing program. 

But, if fiscal restraint compels a major cutback in LEAA funds, 
in effect the end of the program as we know it, aren't both of those 
arguments really moot, since the question is really where do we go 
from here rather than what do we have in place ? 

Mr. MADDEN. YOU have to revisit the issue. You have to look at this 
issue again. The fiscal constraint is going to be with us as a major 
factor for some time to come, as I see the situation. And, again, I am 
speculating at this point. From everything that we have seen, there 
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is very serious concern about the budget and the need to balance the 
budget. I don't see those concerns ending in 1981 and things changing 
in 1982. So the fiscal constraint will be with us for some time to come. 

Mr. FEINBERG. Isn't there something to be said then, for a new look 
at what the chairman proposed back in 1975 to Senator Kennedy, 
which at that time, Senator Kennedy was absolutely opposed to. But 
if we are talking about fiscal restraint and a much smaller dollar 
for LEAA, isn't there something to be said for another look at some 
form of categorical funding on a very, very modest basis for courts, 
corrections, police % 

The block program is dead, it seems to me, with the cut. 
Mr. MADDEN. I t may not be. We just have to see what they are. 

I would really rather not speculate. 
Mr. FEINBERG. Let me speculate, then, you don't have to. If you 

cut 50 percent of $297 million, and when Congress gets through, let's 
say there is only $100 million, if that, in the LEAA program. If you 
would agree with me, I think that if that is the hypothetical, then 
block grant funding makes no sense whatsoever. 

Mr. MADDEN. I t may be that you have to reevaluate the block grant 
program. 

Mr. FEINBERG. Then the question is what do we do with a very 
small amount of available money, assuming we can convince anybody 
to fund, even on a small basis. Isn't there then—wouldn't it be an 
interesting endeavor, let's pu t it that way, to divide that small amount 
up into $40 million for courts, $40 million for police, $40 million in 
corrections, and try, in a modest way, to decide how to deliver that 
type of limited budget ? 

Mr. MADDEN. There are many different options along those lines. 
I am not sure how the State and local governments would react to 
that type of categorization of the program. 

Mr. FEINBERG. There is more than those few categories. What I am 
getting at, of course, here, is that, as you know, the State Justice 
Institute concept seems to take on added significance, in my mind, 
if it is used not as a duplicitous way to supplement L E A A and J im 
Swain, but as a substitute that may be what we ought to be beginning 
to think of. You, myself, and Pete Velde and many other people spent 
hours with that with both the 1976 amendments and the most recent 
L E A A reform bill. Maybe what we will find ourselves doing is put
ting our heads together and coming up with a way that the State 
Justice Institute will be used in coordination with the scaled-down 
J im Swain operation to distribute $30 million, $40 million, which 
will be all there will be to distribute to the courts, in a categorical 
way in 1981, 1982, 1983. Isn't that worth thinking about in terms of 
an alternative to a very unfortunate situation that we find our
selves in? 

Mr. MADDEN. I think that is certainly an alternative that should be 
considered. But, again, it just depends on many different factors, in
cluding what final decisions are made with respect to the L E A A 
budget, both by the President, OMB, and the Congress, ultimately. 

Mr. FEINBERG. This whole line of argument is based upon the sup
position that funds, whether it be as a result of the President's action 
or as a result of congressional action, are so depleted that it is either 
come up with a new vehicle for distributing limited funds, Govern-
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ment funds, or just give up after 13 years of trying this program, 
and letting everything that was developed in those 13 years sort of 
fall by the wayside. I know that Senator Kennedy feels very strongly 
that that would be extremely unfortunate. 

What I am really thinking about, here, is developing or beginning 
to develop—no one has a firmer mind in this area than you do—some 
alternative ways, using the State Justice Institute as the vehicle, for 
categorizing $100 million instead of the $800 million that we had in 
Mr. Ford's 1975 administration, and distribute the categorical money, 
using J im Swain's scaled-down operation and the State Justice Insti
tute in some sort of tandem. I suppose the police and the corrections 
people, to name just two, will also want to develop some sort of 
delivery system. But I am reminded that in 1968, when the act was 
first passed, the police had a delivery system in place. Courts and 
corrections suffered because of that. 

In 1980, it seems that, thanks to Senator Heflin, the courts may very 
well have a delivery system in place. I am just wondering, I am curi
ous how you feel about the whole possibility of a new alternative. 

Mr. MADDEN. I would say this. I think we have to wait and see what 
decisions are made. 

The L E A A program is a very broad program supporting every
thing from community anticrime groups at the forefront of crime 
prevention, to police, courts, corrections, prosecutions, defense and 
probation programs. There is a wide range of criminal justice func
tions that are supported within the L E A A budget. 

Any cuts in the budget would have to be evaluated against the sup
port for that whole range of criminal justice functions. 

Mr. FEINBERG. Really, all I am saying, is that i t is a contradiction 
in terms, perhaps, to talk any longer about a broad range program 
when you are talking about a budget that may be 300 percent or 500 
percent less than what it was 5 years ago. 

I think that all I am really saying is that it may be that the best 
thing that ever happened to the notion of a State Justice Institute 
is a recognition on the part of the Congress that the current LEAA 
program is no longer viable and that there has to be an alternative 
which will not be duplicitous, but which will be an alternative. 

Mr. MADDEN. I t may be, but as I say. I think in looking at it, you 
have to take the whole equation of L E A A programs into account, 
from community anticrime through police and corrections. Each of 
which can make cases that they have pressing needs. 

Mr. FEINBERG. All right, thank you. If I know LEAA, I would be 
willing to bet a few dollars that you, Pete Velde, myself, Ar t Brisk-
man, and Mike Remington ought to get ready to sit down and begin 
to plan the future of a new program. As you say, it remains to be seen 
what will actually happen. 

Thank you, Mr. Chairman. 
Senator H E F L I N . Mr. Remington, you have a question ? 
Mr. REMINGTON. I have a few questions. 
Do you think that the President and his advisers, in deciding upon 

budget cuts, have been consulting with State and local officials? Do 
you know that they have been consulting with State and local judicial 
officials? 

One of the reasons for this program is tha t the feeling of the State 
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judicial system is that they generally go unconsulted when it comes 
to budgeting of money. That 's why I ask that question. 

Mr. MADDEN. I am not part of the process. I am basically telling you 
what we have seen from the newspapers, what we have seen in our 
discussions with Justice Department officials, and from State officials 
that are calling us and telling us that this consultation process is going 
on. 

I know the chief justices did send some telegrams to the President 
urging the support for the L E A A program, as I am sure telegrams 
have gone in from groups in the CETA area and from revenue shar
ing and a host of other program areas. So those views are there and 
are being evaluated. The President has some very tough decisions to 
make in balancing this budget. He will take into account, I would 
assume all the different inputs and arrive at what he feels is the best 
decision, given the national priorities as he sees them. 

Mr. REMINGTON. Thank you. 
Mr. VELDE. Thank you, Mr. Chairman. 
I believe, Mr. Madden, next week the Judiciary Committee is going 

to begin hearings on the Juvenile Justice Act. 
Mr. MADDEN. Yes; there are hearings going on today, right now, in 

the House. Judge Renfrew is testifying on the juvenile justice reau
thorization this morning. 

Mr. VELDE. One of the things that will be considered in those hear
ings is the future of the Juvenile Justice Institute. As far as I know, 
the administration stand on the bill, which was submitted last year 
and so far has not been introduced, but you may know Senator Dole 
introduced a bill similar to what we understand the administration's 
bill is or was, yesterday. 

Would you care to comment as to what the administration will look 
at in terms of the juvenile justice reauthorization and extension in 
light of the budget situation ? 

Mr. MADDEN. Judge Renfrew is testifying essentially in support of 
the bill that was submitted by the administration last year, as a result 
of efforts made by Judge Wald's task force. 

Judge Renfrew will be commenting favorably on some of the provi
sions in Congressman Andrews' bill for the juvenile justice reauthori
zation, making some additional recommendations, include a provision • 
that juveniles be removed from adult detention facilities within 5 years 
and placed in totally juvenile detention facilities or some other type 
of program. 

The juvenile justice authorization hinges on the continuing viability 
of the State planning agency structure: The juvenile justice program 
is administered by the State planning agencies, now the criminal 
justice councils. Although there is money in the Juvenile Justice Act 
for administrative costs involved with the juvenile justice program, 
the costs are not enough to cover the full expenses of administering 
the juvenile justice program. The juvenile justice program, for ex
ample, has to draw on planners, evaluators, accountants, financial 
people, and civil rights specialists, that are funded from the formula 
grant program of the State Justice Improvement Act. So if there are 
some extension cuts, there will be serious effects on the Juvenile Justice 
Act in that context. 

Bu t at this point, we are standing behind the administration bill 
and the Justice Systems Improvement Act. 

[The prepared statement of Mr. Madden follows:] 
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PBEPABED STATEMENT OF THOMAS J. MADDEN 

It is my pleasure, Mr. Chairman, to appear today before the Subcommittee on 
Jurisprudence and Governmental Relations in connection with hearings on the 
proposed State Justice Institute Act. In my statement today, I would like to 
provide some background information which may assist in your consideration 
of this legislation as well as discuss the efforts of the Law Enforcement Assist
ance Administration, the National Institute of Justice, the Bureau of Justice 
Statistics and the Office of Justice Assistance, Research, and Statistics to assist 
State and local governments to improve State and local judicial systems. 

There is no doubt that as crime rates in this country have increased, public 
dissatisfaction with the criminal justice system has grown. The National Ad
visory Commission on Criminal Justice Standards and Goals Task Force on 
Courts noted some years ago that "While all components of the system have been 
criticized, it is becoming apparent that, as the Nation's crime consciousness 
grows, the role of the courts in crime control is becoming the center of contro
versy." The task force further commented that the court system in the United 
States is in serious difficulty; the existing system has too many defendants to 
handle effectively and efficiently; backlogs are enormous; workloads are increas
ing ; and the entire court system is underfinanced. 

As you know, the Justice System Improvement Act of 1979, enacted on Decem
ber 27, 1979, reauthorized and restructured the Justice Department's assistance 
program for State and local law enforcement and criminal justice improvement. 
The act built upon the strengths of the Law Enforcement Assistance Adminis
tration program. 

LEAA remains the principal funding mechanism of the Federal Government 
to strengthen and improve law enforcement and criminal justice at the State 
and local level. The National Institute of Justic (NIJ) supports basic and ap
plied research into justice issues. Programs are evaluated and their impact on 
the quality of justice is assessed by NIJ. Demonstration programs are funded 
to test the effectiveness of different approaches to law enforcement and criminal 
and civil justice problems. A wide range of information is available for dissemi
nation to interested individuals and organizations. The Bureau of Justice Sta
tistics (BJS) provides a variety of statistical services for the criminal justice 
community. I t recommends standards for the generation of data, analyzes and 
disseminates statistics and provides for the security and privacy of criminal 
justice statistics. It aids State and local governments in the development of data 
bases and the information and communication systems needed to improve the 
effectiveness of the criminal justice system. 

At the inception of the LEAA program there was a low rate of participation 
by courts for a number of reasons. There was, for example, little attention by 
the Congress to the role of courts in the criminal justice system. Early LEAA 
authorization legislation made few explicit references to courts and LEAA con
centrated much of its early program development efforts on police and correc
tions, not on courts. Additionally, because of the separation of powers doctrine, 
active involvement by State courts in What was essentially a State executive 
branch planning program was limited. 

The Crime Control Act of 1976 contained numerous amendments designed to 
increase the participation of the judiciary in the LEAA program. These amend
ments were in large part the direct result of the personal efforts of the chairman 
of this subcommittee. Prior to enactment of the amendments, numerous repre
sentatives of the judiciary testified at hearings and expressed concern about 
the lack of court involvement in the LEAA program. Many references were made 
to study done under the leadership of John F. X. Irving, then dean of Seton 
Hall Law School. This landmark study was financed by LEAA through American 
University and was initiated at LEAA's direction after representatives of the 
Conference of Chief Justices expressed concern to LEAA about the involvement 
of courts in the LEAA program. The Irving study provided important recom
mendations for increasing court planning efforts with LEAA funds. The study 
was a most valuable resource to Congress when it considered the Crime Control 
Act of 1976 and to LEAA in administering the program. 

The 1976 amendments adopted by Congress which directly affected the judici
ary can be grouped into theree categories: (1) judicial representation on the 
supervisory boards of State Planning Agencies, (2) judicial planning commit
tees, and (3) provision of an adequate share of funds for courts. All of these 
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provisions remained intact when the Justice System Improvement Act became 
law last December. 

Today, at least 37 States have created judicial coordinating committees 
(formerly judicial planning committees), and a National Council for Judicial 
Planning has been formed. As a result of your efforts, Mr. Chairman, and the 
work of your associates of the bench and bar, the LBAA program has been dra
matically adjusted over its 12-year history to effectuate a greater involvement 
of the judiciary, an involvement reflected both in funds allotted and in the 
determination of how those funds should be applied. 

The Office of Justice Assistance, Research, and Statistics, the Law Enforce
ment Assistance Administration, and the Bureau of Justice Statistics announced 
the fiscal year 1980 national priority and discretionary programs in the Federal 
Register on February 15, 1980. Several programs outlined in the announcement 
are aimed exclusively at improving court systems: 

(1) The court delay reduction program has two primary objectives: (a) To 
demonstrate methods of reducing criminal and civil court case backlog and 
processing time while maintaining standards of fairness and due process; and 
(b) to demonstrate mediation alternatives to court processing for minor dis
putes. $1.3 million has been allocated for this program. 

(2) The fundamental court improvement program supports state-level efforts 
to analyze and develop significant alternatives to the present organization, man
agement, and structure of State court systems or State indigent defense delivery 
systems. 'Some assistance may be available for organizational studies, strategy 
development, public education, and implementation associated with statewide 
defense or court reform. The general program objective is to improve the opera
tions, financing, and services of statewide court or indigent defense systems. A 
total of $2.5 million has been allocated for this program. 

(3) The juror utilization and management program is a 2-year effort designed 
to achieve permanent improvements in State trial court jury systems through 
the planned application of specific, proven techniques of juror utilization and 
management. The basic objectives are equity, savings, and satisfaction. Equity 
is achieved through better representation of the community on the jury and 
wider sharing of the burden of jury service. Savings to jurors, to the court, 
and to the community will result from the application of program techniques for 
efficient selection and use of jurors and improved management. Satisfaction with 
the experience of jury duty will result from the more effective use of jurors. 
Increased community satisfaction with the justice system should result from the 
respect for the juror built into the program. The development of a permanent 
capacity at the State level to upgrade and maintain the quality of jury sys
tems within the State is a major objective of the program. While emphasis is 
placed on statewide programs, local individual courts which can demonstrate 
statewide impact through implementation of the program are also eligible. This 
program has been allocated $1.3 million. 

The State judicial information systems program (SJIS) was initiated by 
LEAA in 1973 to promote the development of State judicial information systems 
for improving the administrative functions of the courts and to provide the court 
generated data elements of other LEAA-funded systems (Offender-Based Trans
action Statistics and the Computerized Criminal History file). The data gathered 
through SJIS is essential for effective management of the courts and the de
velopment of a comprehensive state-level criminal justice information system for 
tracking criminal offenders through the entire justice process and reporting 
final dispositions. 

Initially, this program was administered by SEARCH Group. Inc. (SGI). 
Later, it was decided to use the services of the National Center for State Courts 
(NCSC) to direct future phases of the SJIA project because of NCSC's role as a 
nationally recognized focal point for State court improvements. NCSC is expand
ing SJIS participation to all States that, are memhers of the Conference of State 
Court Administrators and providing technical assistance and systems technology 
transfer to States developing SJIS. Included in activities undertaken are update 
of the SJIS state-of-the-art report, guidelines for systems transfer, documenta
tion of model systems for transfer, technical assistance to States developing 
SJIS and a Users' Group Conference. The approximate amount of funds awarded 
for the SJIS Program a re : 

Protect coordination fSGI/NCSC) _ $2; 300. 000 
20 States (individual SJIS grants) JIT " " " . ! _ " - _ 7, 600. 000 

Total ._- 9,900,000 
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There are programs not exclusively designed to improve courts alone, but 
certainly have a positive effect. Since LEAA first announced the PROMIS pro
gram in 1972, $4.5 million has been obligated for software development and trans
fer assistance to State and local criminal justice agencies. As of today, there are 
37 operational PROMIS systems, 71 in transfer and 88 in the planning phase. 

Developed originally for the prosecutor, the system was first transferred to 
Cobb County, Georgia, where it was found applicable to the administration of 
the court as well as the office of the prosecutor. Over the years, PROMIS has been 
implemented in a slightly different manner in each jurisdiction, depending upon 
local policies and initiative. In some jurisdictions the system is controlled by the 
prosecutor, in some by the court administrator, in others by a committee of diverse 
criminal justice officials; it is not always called PROMIS. 

The system is currently used in trial courts and appellate courts; it is being 
expanded to include jail inmate accounting, normally the province of the sheriffs, 
and on-line booking, usually performed by the police. 

Because PROMIS is very flexible, it is readily adaptable to case tracking of 
any sort. I ts use promotes the interchange of information among various elements 
of the criminal justice systems in accordance with the policies of the officials con
cerned. Approximately one quarter of the $4.5 million effort has gone exclusively 
to courts as opposed to prosecutors and others. 

Similarly, the comprehensive data systems program benefits courts throughout 
the country. This program is designed to create statistical analysis capabilities 
for criminal justice. Of course, courts play an important role in the program. 
$4.5 million has been allocated for this program. 

LBAA's Office of Juvenile Justice and Delinquency Prevention, created in 1974, 
has provided the impetus for dramatic improvement in the juvenile adjudication 
process. OJJDP initiatives have had a major impact in such areas as juvenile code 
reform, diversion, restitution, training for juvenile and family court judges, and 
advocacy. 

LEAA, OJARS, BJS, and NIJ have other programs which affect courts in 
varying degrees, however, time does not allow a detailed description of each. If 
the subcommittee wishes additional data regarding these programs, I will be 
pleased to submit it at a later date. 

In sponsoring research on the criminal adjudication process, the National In
stitute of Justice supports studies of the overall court process, defense and 
prosecution functions, law reform, and alternatives to traditional adjudication. 
NIJ has two long-range priorities in the area of courts: Pretrial process (delay 
reduction and consistency) and sentencing. Solicitations for fiscal year 1980 
include such topics a s : Pre-Indictment Practices and Policies; Analysis of the 
Role of Bail Bondsmen; Intrastate Sentencing Variation; The Use of Fines as a 
Criminal Sanction; and Comparative Research on State Court Organization. 

LEAA annually provides over a million dollars for organizational assistance to 
six court training institutions. Limited and general jurisdiction judges receive 
instruction from the National College of the State Judiciary (Reno) and the 
American Academy of Judicial Education. Juvenile judges are trained at the 
National Juvenile Judge College at Reno. Appellate judges are trained at the 
Institute for Judicial Administration and the ABA Conference of Appellate 
Judges. Court administrators as well as administrative judges receive instruction 
at the Institute for Court Management. Annually, these institutions instruct 3,000 
judges and 600 court administration personnel, many of whom individually re
ceive travel and per diem reimbursement from State formula funds to offset the 
cost of their attendance. The contribution that such large-scale instruction makes 
to the quality of justice in this country's State courts is difficult to calculate. None
theless, many court leaders. attest to the major impact judicial education has 
made in the operation of courts in their States and individuals readily assert 
that the training has had a pronounced benefit for them. 

In addition to training funds awarded by LEAA. NIJ has sponsored regional 
workshops and field tests throughout the country since 1973. Examples of some 
of the workshops include: 

Juror usage and management.—23 regional workshops with approximately 950 
participants; 

Improved lower court case handling.—5 workshops with approximately 400 
participants; and 

Developing sentencing guidelines.—18 workshops with approximately 800 
participants. 

In order to be brief, I have outlined the efforts of LEAA, NIJ. B.TS and OJARS 
in the area of courts. Over the years, entire State court systems have been com-
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pletely revamped with LEAA assistance in Alabama, Kentucky, Missouri, Massa
chusetts, Kansas, North Dakota, and Iowa. The National Center for State Courts 
provides assistance on a daily basis nationwide, whereas it was only a hope of 
judicial reformers just a few years ago. Technical assistance without direct cost 
is now available to every court in need and is a valuable asset. Judicial training 
is readily available as never before, contributing especially to the quality of 
justice being delivered in State courts. A substantial reduction in court delay at 
both the trial and appellate level may now be possible as a result of new in
formation about its causes and a variety of new techniques to combat those 
causes developed with LEAA funds. 

Early returns on projects just beginning give promise that the next decade may 
witness dramatic improvement in our State courts, improvements which will put 
them on a sound and enduring basis with a quality of justice delivery in which 
all citizens can take pride. 

With regard to Federal funding of State and local courts, it is extremely dif
ficult to obtain accurate data because many projects that directly relate to the 
courts may have other components relating to such areas as corrections or en
forcement. Eliminating all defense and prosecution services, our information sys
tem indicates that as many as 1,200 projects may have been funded with over 
$256 million in LEAA discretionary funds. In fiscal year 1968, one project was 
funded with $5,100. In fiscal year 1978, 194 projects were funded with over $52 
million. 

With regard to formula funds (formerly block grant funds) awarded to the 
States, where the States and localities select the individual projects, the follow
ing information was obtained, again using a narrow definition of courts. Over 
13,100 projects have been funded with over $344 million in formula funds since 
fiscal year 1969. I t should be noted that this data is based on reports submitted 
by the States. I have additional data with me and will be happy to submit it if 
you wish. 

The proposed "State Justice Institute Act of 1980" demonstrates your concern, 
Mr. Chairman, and that of your cosponsors regarding an adequate funding 
mechanism for the State court systems of this country. The administration shares 
this concern, but we do not think that the Federal Government should finance the 
Institute at issue here. As outlined by my testimony today, substantial Federal 
assistance has been given to State courts and further Federal assistance at this 
time of severe budgetary constraint could impact upon other disciplines within 
the Federal justice system. If the State courts feel that a pressing need does 
exist for the services to be provided by the Institute, we would urge them to look 
to the States to fund these activities. We therefore are unable to support a new 
Federal program at this time of fiscal constraint. 

Senator HEFLIN. D O any other staff members have questions? 
Thank you. You may want to stick around, we would be delighted 

if you would. You may want to make some statements as to what 
Chief Justice Utter or Chief Justice Sheran have to state. 

Mr. MADDEN. Senator, unfortunately, I have to get back to help Mr. 
Dogin and Mr. Broome prepare for their confirmation hearing sched
uled for this afternoon. I would be glad to answer any additional 
questions you have if they could be in writing. 

Senator HEFLIN. We will submit them in writing to you. 
We will take a 5-minute recess right now. 
IA short recess was taken.] 
Senator HEFLIN. This is Chief Justice Sheran and Chief Justice 

Utter. I understand you don't have prepared statements, but if you 
come to the witness table, we can have some discussion. 

Any statement you might want to make you might want to do it at 
the end, or you might want to do it at the front. 

We are pleased to have Chief Justice XTtter who is the chairman of 
the conference of the Chief Justices' task force on the. matter of Fed
eral participation in the State justice system. You all did a remarkable 
job with Prof. Frank Remington. I think the statement you have made 
showing the rationale for the creation of a State Justice Institute Act 
were excellent. 
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We are also pleased to have Chief Justice Robert Sheran here, the 
chief justice of Minnesota and the chairman-elect of the National Con
ference of Chief Justices. If I remember right, Bob, you served several 
years as the chairman of the Crime Commission of Minnesota, the 
Minnesota counterpart of LEAA. 

Chief Justice Utter, of course, is the chief justice of the State of 
Washington. 

If you would like to make statements—whatever you would like to 
do—we would be delighted to have whichever one of you would like 
to go first. 

STATEMENT OF CHIEF JUSTICE ROBERT J. SHERAN, SUPREME 
COURT OF MINNESOTA 

Justice SHERAN. I have just a few very general comments, Mr. 
Chairman. Then I think Chief Justice Utter and I would be glad to 
respond to any questions you or other persons here at this hearing 
might have. 

I have had the opportunity to appear before this committee previ
ously to discuss the general subject with which we are today concerned. 
I have emphasized the fact that the Federal recognition of its obliga
tion for improvement of State court systems, as recognized through 
the mechanics of LEAA, suffered from two basic essential difficulties. 

One of these difficulties was a failure to recognize that the responsi
bility of the judiciary, the State judiciary specifically, as a separate 
and independent branch of Government, cannot be mixed together 
without problems ensuing, with functions of the executive depart
ments of the Government in the form of corrections and police. 

Apart from this, there were inherent problems creating serious dif
ficulties when the allocation of funds for the improvement of State 
court systems at the Federal level was lodged in an executive depart
ment agency, the Department of Justice. This fact is particularly 
noteworthy when we realize that in the Federal Government the con
trol of Federal funding of Federal court efforts for improvement was 
taken out of the Department of Justice and placed independently in 
the judicial branch. 

We have repeatedly emphasized that in spite of these inherent dif
ficulties in the L E A A concept, insofar as funding the State courts is 
concerned, the State courts were greatly benefited by the funds that 
were made available through the L E A A because, in significant part, 
of the personal characteristics of the people in the L E A A who did so 
much notwithstanding these inherent difficulties. 

Since that time, a dramatic change has occurred in the overall pic
ture as it relates to the Federal Government assuming legitimate obli
gations with respect to the funding of efforts to improve State court 
systems. 

One is that the task force of the Conference of Chief Justices, under 
the leadership of Chief Justice Utter of Washington, has put together 
in the task force report the rationale of a different approach to the 
discharge of the Federal obligation for the support of State court 
systems. 

The other is the current fiscal crisis as it relates to LEAA, which, it 
is predicted, will result in the elimination of a considerable part of the 
funding that the LEAA previously has had at its disposal. 
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Those two developments in combination, in my mind at least, make 
it not only conceptually clear, but pragmatically necessary, that the 
move be made from the effort to deal with the problem in an imperfect 
conceptual mechanism to dealing with the problems through the State 
Justice Institute, which, in my judgment, meets the conceptual difficul
ties that we previously had experienced. 

The result of it, I suggest, will not be to add to the fiscal burdens of 
the Federal Government at a time when the effort is to reduce them, but 
will instead make it possible to achieve the same overall objectives with 
less Federal funds, to have a higher cost-benefit relationship between 
the Federal funds expended and the results achieved than could ever 
have been obtained were we to have followed old patterns. 

I would agree completely with the thought that the enactment of the 
State Justice Institute Act, as it has been submitted to the Congress, 
will serve a twofold purpose. I t will correct past conceptual difficulties 
in the legislative pattern with which we were dealing with the prob
lem. Second, it will be possible to obtain the same results with signifi
cantly less Federal funds. 

In my view of things, the amount of Federal funds made available 
for this purpose is really not at all important. The important thing is 
that whatever Federal funds are available for this purpose be used in 
the most effective way and in the way most consistent with generally 
accepted principles of State-Federal relations, allocation of author
ity between independent branches of Government. 

The reason that the amount of funds involved is not the important 
factor can, I think, be pretty well illustrated if I could use some figures 
with which I am intimately familiar. These figures are characteristic of 
the State of Minnesota where I am the chief justice. 

We estimate that the expenditures in the State of Minnesota for our 
judicial system approximate $50 million a year. We are not certain 
of those figures because part of the funding is by the counties, local 
units of government, part by the State. Until recent years, no deter
mined effort was made to find out precisely what the cost was of carry
ing out the process. But we use $50 million in our best judgment. 

The amount of Federal funds made available through LEAA have 
never been more than 2 percent of that total. Federal funds shouldn't 
be any substantial part of the underlying cost of operating the system. 
It should continue to be primarily a State responsibility. 

If it should be 1 percent or 2 percent is immaterial. The point is 
that these Federal funds make it possible to achieve through the im
provement of State court systems what is described in the task force 
report as the margin of excellence. 

What is done with the Federal funds or what has been done is to do, 
with the materials that the State provides in the State court system, 
what an architect does with the materials that are made available for 
the purposes of constructing a building, to give it purpose, plan, design, 
motivation, incentive, to move State court systems from an era where 
the concerns were largely provincial and local, to a recognition that in 
this country the fabric of justice is entire. And that the concern for 
the improvement of justice is both State and Federal. That is con
sistent with the traditions of our country, the basic responsibility for 
the operation of State court systems should remain with the States. 
The principal obligation for providing the funds should, as it has been 
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in the past, be with the States. But that the Federal Government, in 
recognition of the additional responsibilities that have been imposed 
on State court systems by governmental developments which are out
lined in the task force report, should provide the means by which the 
personnel, the facilities that we have in the States now, can be used to 
the highest level of efficiency and effectiveness in the State and na
tional interest. 

I believe that the developments insofar as the Federal budget is 
concerned, that we know about, really accentuates the need and the 
importance of the State Justice Institute Act and, from my point of 
view, confirm and reinforce the reasons that we have in the past ad
vanced in support of this proposed legislation. 

Those would be the only comments that I would care to add to what 
I have made before, Mr. Chairman. Mr. Utter and I plan to respond to 
your questions, of course. 

Senator HEFLIN. We will hear anything you would like to state, 
Chief Judge Utter. 

STATEMENT OF CHIEF JUSTICE ROBERT F. UTTER, SUPREME 
COURT OF WASHINGTON 

Justice UTTER. Senator, I would like again to express my personal 
delight at the opportunity to appear here, at your longtime interest, 
and the interest of the staff. You have the staff who are gathered on 
this bench around you. The problems of the judiciary have long been 
evident. 

You have said really most of what can be said in your introductory 
remarks. In addition to what Justice Sheran has said, I think there are 
three reasons why the State Justice Institute offers a better way to do 
what we are doing now. 

The first is that it is a concept that is both constitutionally and con
ceptually correct. You touched on the constitutional problems. For 
those in this area who have not been judges, those are hard problems 
to appreciate, but they are very real. The old honored concept of 
separation of powers really is at the heart of each branch of Govern
ment being able to work well with the other. 

I think that if there had to be a fatal flaw in the current way the 
Federal Government deals with State courts, that is it. I t is just simply 
a process that is not constitutionally correct, no matter how well 
intentioned. No one has ever questioned the intention. 

The concept is also correct. That simply is that you have the people 
who are concerned about doing a better job in their States taking over 
the responsibility for setting priorities, for setting goals, and then 
stimulating each other to do it. I t is not a case of the States asking the 
Federal Government to do more for us. We say simply we want to do 
more for ourselves. Give us the tools to do it for the margin of excel
lence, as Chief Justice Sheran says. Then stand back and give us room. 

Now, in saying that, we want to press the concept of giving us room, 
I think the State Justice Institute, on the other hand, emphasizes ac
countability, a greater accountability than the current structures can 
now give, because all of the programs that would deal with State 
courts would be focused in a single federally created agency that the 
States would be responsible for. There is at least one-time-a-year, both 
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fiscal and programmatical, accounting that would be available to this 
body for the charge and the funds that were made available to that 
institute. 

Third, I think that the State Justice Institute is more effective be
cause it coordinates, as a unified, national structure, State judicial 
programs in a way no one else can now do it. The National Center for 
State Courts is a superb organization, but they are simply another 
private organization, like the National College for the Judicial, and 
several other private national organizations. They can't be more equal 
than the others. You need one focal group that, in effect, is just that, 
more equal. The State Justice Institute is that Federal chartered corpo
ration that would be that group. I t would be able to prioritize Federal 
assistance to the agencies that national groups serve, the State courts. 
It would emphasize the accountability of those who provide service. 
Decisions could be made on a more realistic basis than merely services 
rendered. 

I am very privileged this morning to hear in this time of national 
budget crises, those of you who deal with the problem, speak a bit as to 
how you see this concept fitting into an effective and efficient way to 
deal with those problems. I would be excited if the State Justice Insti
tute could, in fact, be a part of that. I have been a judge now for 20 
years, in the trial and appellate bench of our State. I have been since 
the start of the national LEAA program dedicated to making that 
program work. I would hate to be a part of seeing at least those 13 
years of effort be wasted. 

The concepts I have seen suggested today, some of them spoken by 
you, Senator, some by Mr. Feinberg, some by others, seem to me to 
offer a way to preserve that 13 years of effort in a way that may be 
different structurally, but still would work. That is an exciting thing 
for me to simply be a part of this morning. 

I think the reason why that approach may be sound is that in a 
time of crisis, budgetary or otherwise, we want to firm up those exist
ing structures that we have. State courts are certainly existing struc
tures already in place with a firm tradition of service and a com
mitment to excellence, in serving not only the people of their States, 
but their Federal Government as well. They have done this by, I think, 
encouraging the passage of your bill and the bill now filed in the 
House as well. 

I think that we can accomplish the goals that you strive for and 
the other witnesses have as well today. 

Thank you for the privilege of being here. 
Senator HEFLTST. Thank you. 
Chief Justice Sheran, I was interested in your remarks about how 

you felt on a competitive basis between LEAA and a future State 
Justice Institute Act program, that it would be more cost efficient. I 
would appreciate it if you would elaborate a little bit more on that and 
tell us the reasons why it would be more cost efficient, to go into some 
details on that. 

Justice SHERAN. I start from the principle that the dollars ex
tended for the improvement of State court systems will be best ex
pended if they are used for purposes which the people in the States 
responsible for the performance of system regard as being of the high
est level for priority attention. Stated more simply, I think that the 
chief justice of a State or the judicial planning committee of that 
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State, if it is a State that functions through a judicial planning com
mittee, is in a better position to judge what is needed to make that 
system work effectively than either a State planning agency, which 
is the decisionmaking functionary at the State level under the present 
system, or a department of the Attorney General's office in Washing
ton, which is the decisionmaking entity viewing the matter from the 
Federal level. 

From the Federal level under the bill, the implementary decision 
would be made by a board of directors that would.consist of judges 
and State court administrators and representatives of the public, ap
pointed by the President, but in significant part, upon recommenda
tion of the chief justices of the States who, in most States, are the 
people responsible for the efficient functioning of the system. 

So at both levels, you have the priorities fixed, the needs assessed, 
by the people who are chartered under State law with the responsi
bility of making the system work effectively. 

It seems to me that to state that, is to demonstrate that the dollars 
used are going to be used with greater effectiveness. 

Senator HEFLIN. Did I interpret that part of this would be that— 
to say it as a medical doctor—the diagnosis of the ills of a State 
court system would be made from an evaluation of the overall State 
justice system there, with some restraint, goals, or guidelines, from the 
Federal body that determines some of these overall issues? You are 
now limited in your diagnosis of the ills of a State court system, or its 
needs by having to focus largely on the criminal justice aspect. You 
have an overall matter of where criminal and civil equity in all phases 
of the justice system would be diagnosed at a State level in order to 
make it healthier. Therefore, in looking at the overall situation, the 
diagnosis of how you would use something like 2 percent of the over
all judicial budget where it would be the most help, would make the 
funding system more cost efficient. 

Justice SHERAN. I think so, or to use an analogy that was borne out 
in my own background, if I am trying to make the most effective use of 
fertilizer on a farm, the person who knows where that fertilizer ought 
to go is the fellow responsible for running the farm. In that kind of a 
situation, there is always some committee made up of people who do 
not have experience in farming. 

That is actually what it was before the 1976 amendments. You went 
before a State planning agency, where the members had no knowledge 
of the needs of the court system. For the analogy, they had no know
ledge of farming or the needs of that farm. But they decide where the 
fertilizer is going to be placed and that was not very good judgment. 
Yet that is the way the old system worked. 

That has been modified, of course, by the 1976 amendments, which 
put into place the judicial planning committees. What the State Jus
tice Institute Act does is institutionalize the correct idea, which the 
judicial planning committees tried to accomplish in a less than entire 
way. The feature of this aspect of the matter that I think is important 
is this. Everybody realizes that you improve State court systems by 
addressing the problems of the systems on a statewide basis. What 
you are trying to get away from is dependency, in the States, of local 
courts to be concerned exclusively with local problems, without realiz
ing the necessity of having a plan so that justice in the State is, as far 
as possible, uniform throughout the State. 
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If everybody agrees that that is the way you deal with State judi
cial problems most efficiently, isn't it obvious that you are going to be 
less cost effective if you imove around the people in the States tnat are 
responsible for the improvement of the system and deal, as to a certain 
extent is true under the present act, with the locai agencies whose 
concerns are not statewide concerns? 

The best you could hope for is that you create a time-consuming, 
money-consuming kind 01 conflict between the local coordinating agen
cies and your State planning agencies. That is the best you could hope 
for. The point is that you are going to get better results with the same 
amount of money if you place the responsibility on a State level. In 
that entity, the State is charged with the responsibility of making that 
system work effectively; the entity is responsible for the deployment 
of 98 percent of the total cost of making the system run. It is going to 
work better from a Federal point of view if the Congress lays out 
some broad policy that gives them to a Federal entity to implement 
which is made up of a board of directors that come out of a background 
that is judicially oriented, rather than having comparable decisions 
made from the executive department of the Federal Government, as is 
presently the case. 

In that regard, I would like to emphasize again, there is no question 
but that men like the witnesses who appeared here this morning, people 
of remarkable skill and ability, have done great things for the improve
ment of State court systems. But I am suggesting that that is more 
attributable to their personal capacities than to the structuring of the 
law that we are presently operating under. 

Senator HEFLIN. Chief Justice Utter, I have been asked many times 
since I have been in the Senate, by friends, "Which do you like best, 
the Senate or the judiciary." I usually reply that both have attractive 
features, and that I enjoyed being a judge and I enjoy being a Senator. 
Then some people ask me what is the major difference. I have replied 
that I think, primarily, the major difference is that as a judge I had 
the benefit of some isolation, whereas as a representative person mak
ing decisions in Congress, I am subject to a great deal of arm twisting 
by special groups and special people. I think that is the way it should 
be. I think, of course, insulation can be carried too far. Some people 
get completely isolated. Rather than maybe using the word isolation, 
insulation means protection. In the context of the judiciary and the 
ethics of the bar association and lawyers, you don't arm twist judges. 

In the judiciary, there is danger of a lack of insulation structurally 
in the type of program that we are talking about, one of Federal con
trol. You need an insulation in the judiciary from Federal control. 
Second, you need an insulation, in a program such as this, from the 
executive branch of State government. Our people are not familiar 
with and have not said that there is that need, because there are many 
things in State government, legislators that appropriate money, Gov
ernors, and people involved that have litigation in courts. I think it is 
essential that there be a form of insulation, moral and also structural. 

Of course, there is the insulation at their local units of governments, 
as it would apply to local units of the judiciary. In looking: at this bill, 
which largely is the brainchild of yourself, Prof. Frank Rem
ington, and others that have worked on it, it seems to me that you have 
provided that necessary insulation without isolation for the judiciary 
and for the program. 
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You have a program of insulation and protection from Federal con
trols in that you have an independent board of directors composed of 
State judges, State court administrators, and, in effect, people who are 
interested in the State, who will not be under Federal control. I t is 
somewhat similar to the legal services concept as it grew up to provide 
that an administration wouldn't have any Federal control over it. You 
are, under the separation of powers, given insulation protection from 
your State government's executive branch staff and similarly, under 
this concept, from the local units of government. They, in effect, do not 
pass on or are not involved as to the local use. Rather it would be the 
judiciary State board. 

So, just offhand, my—rather than ask him the question—I am just 
articulating some thoughts that have come to me without a lot of 
thought. The use of the word insulation rather than isolation is impor
tant because I think you have to be cognizant of the needs of a criminal 
justice system—an overall system. You have to be cognizant and not 
isolated from the needs of a society that is changing and moving. I 
think basically the judicial branch has been really more responsive 
over the years to changing concepts, such as in civil rights and other 
matters that have grown up, than maybe the Congress or the executive 
branch of the Government has. 

As you foresee this—maybe—does this system give you the needed 
protection that the judiciary should have from first, Federal control; 
second, from State executive control, and third, from local units of 
government control ? 

Justice UTTER. I feel comfortable with it, Senator. I would feel un
comfortable if it did not provide for accountability. I think it does 
do that. I welcome accountability. I think that sharpens our focus and 
our mandate. 

You have touched on the area where accountability ends and simply 
doing the job gets started. I think those areas are amply provided 
for in the bill. 

You have had the experience, I know, of drafting by committee. 
We submitted this bill first to our own committee and then all 50 
chief justices of the States. They had an ample opportunity to look 
at it and criticize it. I think I can speak for them when I say they 
feel satisfied as well that the protection they need, the isolation they 
need, and yet the creative tension that they need with the other 
branches is maintained as well. 

I appreciate your comments. You do understand the bill well. It is 
what we hoped could be provided. 

Senator HEFLIN. Mr. Velde ? 
Mr. VELDE. Thank you, Mr. Chairman. Just one question. 
Chief Justice Sheran, I understand that this bill is patterned after 

the organizational structure of the Legal Services Corporation. Its 
structure, in fact, is almost identical. 

You have indicated that the relationship between the State courts 
and the various kinds of LEAA assistance, either State or Federal, 
have hot been—I think your words were—constitutionally correct. 

If it were not for the individuals involved, perhaps there could 
have been some difficulty. I guess the implication is, then, based on 
your support for this bill that the organizational structure of the 
Legal Services Corporation would be more to your liking. And yefy 
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as I recall, I believe the Legal Services Corporation, in its assistance 
to State and local—what would you call them?—activists, has been 
used to mount rather significant attacks on State and local, Hot just 
systems, but institutions of Government. 

I guess my bottom line is that even with this structure, which seems 
to provide constitutional protection, there might still be a possibility 
of abuse. There might still be efforts to dominate and control or tie 
strings to the Federal systems, to try to impose contemporary notions 
of what is good on State and local court systems. 

I don't mean to make a speech, but I would like your observations 
and your experiences with the Legal Services Corporation. 

Justice SHERAN. I am not prepared to speak from experience with 
respect to the Legal Services Corporation, but I think I am prepared 
to address myself to the broader question of whether the acceptance of 
Federal funds carries with it the hazard that some individual or 
groups of individuals in the Federal Government will undertake to 
influence inordinately State judicial policies. 

I think that in dealing with a matter of this kind, we have to recog
nize as a fact that whenever a State court system accepts funds from 
any source, whether it be the State legislature or the Federal Con
gress, there are problems which arise concerning where the respon
sibility and direction of the system will end up. 

My point is that it is not simply limited to the dependence of State 
court systems—even in a minor part—on Federal funds. The very 
fact that one is dependent on funding, on someone else, creates some 
problems, a loss of independence. 

In the long run, the only certain way of avoiding that dependence, 
to the extent that it is improper or inordinate or unwise, depends 
upon the capacity of the judicial department of governments, both 
State and Federal, to discipline themselves never to accept funds 
either from the State legislature or from the Federal Government 
which in any way impinge upon the independence of that branch of 
Government. 

I believe that it would be possible to accept Federal funds, in limited 
amounts, without impinging upon the independence of State court 
systems for a number of reasons. 

One of them is that under the State Justice Insitute Act as it is 
presently formulated, the decisions as to where the funds would be 
applied would be placed in that entity in the State that is responsible 
under the Constitution for the operation of the judicial system. 

In our State, it is the office of the chief justice, which responsi
bility is carried out by the formulation of a judicial planning com
mittee, which is made up of people from all spectrums of the commu
nity with knowledge of what the needs of the system are and the 
capacity of analyzing and learning. 

So I think that is a very significant safeguard on the State level 
and a better one than the present system where the ultimate decision 
is made by the State planning agency, with which you are intimately 
familiar, on which the judiciary has representation under the act 
as presently amended, but which is really controlled, dominated, by 
people who do not profess to have knowledge of the traditions, the 
needs, and the essential characteristics of the judicial system. 

Now on the Federal level, to be sure, it is assumed that the Congress 
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in making funds available for the improvement of State court systems 
would indicate some broad objectives, which the Congress feels would 
be in the public interest to have carried out. But the refinement of 
those broad objectives and the implementation of them under this 
proposed bill would be in a little corporation the board of directors 
of which would be made up of predominantly judges and State court 
administrators designated by the Conference of Chief Justices. 

I now have to ask myself the question of whether I believe that the 
chief justices of the several States acting through the conference are 
determined and prepared and disciplined not to permit the supple
mental funds that would come through the State Justice Institute Act 
to reward responsibilities to a State system of which they are a part. 

The only answer that I can give to that is that I have observed the 
operation of the Conference of Chief Justices now over a period of 
approximately 15 years, for almost seven of which I have been a chief 
justice myself. And I know that it is a consensus view among the 
chief justices that to accept funds either from the Federal Congress 
or the State legislatures on terms that impinge upon the independence 
of the judiciary is altogether unacceptable. 

I am confident that that is a uniform attitude, and given a choice 
between accepting the funds and maintaining independence, there 
would be a simple choice—independence would be preserved. 

I am reassured in my confidence in this by the fact that the task 
force report, which is a part of the files of this committee, represents 
not only the views of the committee that worked on it over quite a 
period of time and which was made up of chief justices from through
out the country and State court administrators, but it is a consensus 
judgment of the chief justices of all of the states, who are now meet
ing twice a year and concerning themselves with the serious aspects of 
judicial administration in troubled times. 

You don't get consensus judgments from this group with respect to 
a bill of this kind unless they are certain—based on their experience— 
that their independence, which they prize above all things else, will 
be preserved. 

So, in summary then, I say that both on conceptual grounds, by 
comparing the State Justice Institute Act to the L E A A as it presently 
functions, and on the grounds that a person gets instinctively from 
dealing with the people involved, I am satisfied that, while there is 
always a danger whenever funds are involved of an erosion of respon
sibility, which I think has to be franklv recognized, I don't see that 
as sufficiently a concern to dissuade one from moving ahead with what 
I can see to be a useful and constructive course of action. 

Mr. VELDE. Thank you, Mr. Sheran. 
Senator HEFLIN. Mr. Hultman, do you have any questions? 
Mr. HUI/TMAN. I appreciate your hospitality, Mr. Chairman. Sena

tor Thurmond, whom I represent, is not on this subcommittee but, as 
with all the activities of the subcommittees on the Judiciary Commit
tee, he follows them very closely, and particularly anything that 
Judcre Heflin is involved in Senator Thurmond is very interested in 
and follows it. 

Last fall. Senator Thurmond attended a conference down at Wil
liamsburg. I wasn't there myself; you may have attended yourselves. 
The presentation that was made then to Senator Thurmond with 



109 

regard to the State Justice Institute Act left him with some questions, 
and I would like, if I may, to pose some of them to you so that the 
record might reflect your views on these questions for his benefit and 
for all the members of the committee. 

I think the issue of independence has been addressed both by the 
chairman and yourselves very well, and that is a question which the 
Senator might have. Your last comments, I believe, may be reassuring 
to him. 

I think the question that Senator Thurmond might pose to you is 
this : would a State justice institute duplicate the services and re
search now being provided by the National Center for State Courts 
and which would be expected to be provided, perhaps, under the 
National Institute of Justice? 

Mr. Chief Justice Utter might respond to that. I guess if you took 
sections 2 and 1 of the bill before the committee and perhaps set them 
up side by side—the mandate or charter of the National Center for 
State Courts—that might answer the question. I wonder if you might 
respond to that? 

Justice UTTER. The committee addressed that problem specifically 
and it was a very unanimous conclusion that this State Justice In
stitute should not be an operating agency. I n other words, they should 
simply prioritize grants and serve as a coordinating body for the State 
courts to set priorities. I t is not their intention or vision that they 
would have an operating staff that would do any of the functions that 
the National Center for State Courts does. 

I think that as long as there is a private judicial corporation 
throughout the country, whether it is American Judicature Society, 
National Center for State Courts, or National College for the Judici
ary that can perform the functions that the State Justice Institute 
would prioritize, that the State Justice Institute would have no desire 
to duplicate their work at all. 

Senator HEFLIN. I had the same question. I was talking, Mr. Hult-
man, what was your question ? 

Mr. HULTMAN. Well, I think the question that came to Senator 
Thurmond's mind initially was that would this State justice institute 
duplicate the services and research activities of the National Center 
for State Courts and National Institute of Justice? In other words, 
would there be a duplication of research and prioritizing 

Justice UTTER. I t is an excellent question. The National Center for 
State Courts doesn't prioritize, and that is where this would be 
different. 

They are a service organization. We would hope the State Justice 
Institute would prioritize and the service organizations would then 
perform the services in accordance with those priorities. There should 
be no duplication. We would not intentionally have any. 

Mr. HTJLTMAN. What if we would put the think tank in Boulder or 
Denver, and leave the practical decisionmakers in the corporation of 
the State Justice Institute? Is that the distinction, that the kind of 
activities of the National Center for State Courts is the innovative, 
broad study kinds of activities that may present alternative approaches 
to State court improvement? 

But the State—the Institute, in fact, would perhaps meet as a col-
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legial body and make practical decisions as to maybe what ideas come 
out of the National Center for State Courts—what might be the most 
feasible and workable. I s that the distinction ? 

Justice UTTER. I think that is a fair statement. We haven t phrased 
it that way, but I think it is a fair statement of how we would see 
it operate. 

Justice SHERAN. I would agree with that and would add these ob
servations : that the National Center for State Courts has the physical 
facilities, the trained personnel and the competence to put into effect 
and carry out programs in line with priorities that should be deter
mined by people in the field who have the responsibility of making 
the system work. 

Under the State Justice Institute Act, that would come about be
cause the board of directors would determine where the priorities 
are, what kind of efforts should come first in the particular States 
affected, the business of implementing those priorities, of doing the 
thinking and the research and making the recommendations to achieve 
those priorities. Tha t in the future would be with the National Center 
for State Courts as it has been in the past. 

Frankly, as one who believes very strongly that the National Center 
for State Courts has been a great asset to us in the States, I am very 
much concerned—right now—that the cutting of the budget of the 
Department of Justice indiscriminately may jeopardize the future 
existence of the National Center for State Courts. I t may in a sense 
wash out in greater or less degree because of its involvement in a 
process over which we in the judicial system have so little control. To 
me that doesn't seem altogether reasonable. 

Would it not be better to let the judgment calls supplementing con
gressional enactments be made by people who are working in the judi
cial system every day of their lives so that an institution like the Na
tional Center for State Courts that was conceived in 1971 and has 
become so important to all of us would not.be washed out with the 
spring housecleaning for lack of discriminating judgments. We get 
away from that if we go into a program of the kind that the con
ference is recommending here. 

I would like to add this too in view of Senator Thurmond's concern 
about the matter of the independence of the States. I happen to feel 
very strongly on that point and share that concern. At the same time, 
I think that we have to feed into the process a recognition that under 
article V I of the Constitution, State courts are responsible for the 
enforcement and execution of Federal laws. When I took my oath of 
chief justice of the Supreme Court of Minnesota, it was not limited 
to upholding the constitution of the State of Minnesota or the laws 
of the State. Specifically included is my obligation to uphold the 
Federal constitution and the Federal laws, which as article V I says 
are the supreme law of the land. And more than that, the responsibility 
for the operation of State court systems is and should be with the 
States. 

There are no fixed lines of demarcation at State boundaries that 
says one kind of justice here and another kind of justice there. As we 
become increasingly more mobile, more increasingly exposed to the 
same sources of information through the media, and other things such 
as that there becomes increasingly a need to have a Federal perspective 
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on the problems that occur in our courts. There is scarcely any kind 
of litigation any more that doesn't have both a State law and a 
Federal law aspect to it. So it is appropriate that the Congress should 
concern itself with the broad objectives of justice in terms of the 
entire picture. The administration of the system—that is, where we 
put the emphasis—should be with the States as it always has been 
traditionally. 

Bear in mind that under the U.S. Constitution, while provision is 
made for the U.S. Supreme Court, there is no constitutional provision 
for any other part of the Federal court system. 

The emphasis has always been on State court systems. They handle 
more than 90 percent of cases and controversies in the country. So the 
administration should be on a State basis, but it is entirely appropriate 
for the Congress to consider long-term objectives as to what we in this 
country of the United States want to achieve, so far as the overall 
administration of justice is concerned. 

And I am going to say before the Justice Institute Act that was 
impossible. I don't see that as being an inappropriate encroachment 
upon the independence of State judiciaries, and if the Conference of 
Chief Justices thought it was, they would never have submitted the 
task force report in the first place. 

This is not to say that we couldn't be in error, but that task force 
report represents a pretty careful judgment on a pretty broadly 
based group of people. 

Mr. HUI/TMAN. Mr. Chairman, let me correct the record. I do know 
better. The National Center for State Courts is not in Colorado any 
more; I believe it has a nice new facility in Williamsburg. So let the 
record reflect that. 

One additional question, Mr. Chief Justice Sheran, and I will quit. 
According to Judge Newman's testimony earlier today, he indicated 

that 55.7 percent of the National Center for State Courts' budget in 
1979 came from non-Federal sources. Is there any chance that either 
private or State funding support may be a viable alternative for this 
State Justice Institute particularly in light of the testimony that we 
have had earlier today in regard to budget and vulnerability of the 
L E A A or DOJ's budget? 

Is there a possibility, in effect, of the State Justice Institute draw
ing not only private funds but additional State legislative dollars ? 

Now you indicated in your State that 2 percent of the total $50 mil
lion budget came from Federal sources. Is there any opportunity for 
this institute to perhaps attract additional non-Federal dollars? 

Justice SHERAN . I think it would be extremely difficult to look to the 
States for the funding of a national program of this kind for a number 
of reasons. 

I am using percentage figures that I generate in the State of Min
nesota. I don't know whether they apply across the board or not, but 
they wouldn't be that far off. 

The position of the State legislature is that they have in the past 
and in the future are willing to carry 98 percent—95 percent, what
ever—of the burden of operating a State court system, and that given 
the fact that so much of the work that is done in the State courts is the 
result of the developments occurring in the Congress, the executive 
department of the Federal Government, the decisions of the U.S. 
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Supreme Court, particularly in the criminal field, that add to those 
responsibilities, it is a matter of fairness. I t is only appropriate that 
the Federal Government should assume some at least symbolic meas
ure of the financial responsibility given the fact that so much of the 
work in the State court system is attributable to action at the Federal 
level. 

The second thing to keep in mind in the increased demand upon State 
court systems is comparable to the increased demand being made upon 
the Federal court system so that we have in State court systems an 
increase in litigation coming through the State court systems that 
figures out roughly to 7 percent per year. 

So the State courts have to look forward to the responsibility of in
creasing State allocations for the improvement of State court systems 
because of the inflation factor, because of the increased demand for 
services and things of that kind, no matter what else is done. 

Now the third aspect of the matter that I think argues very force
fully for the Federal Government assuming in some amount—what
ever that amount is, to me that is not the important thing—a portion 
of this responsibility is because by the nature of things what we are 
dealing with here is an effort to improve, upgrade, increase the ca
pacity of State court systems in the belief that it is in the national 
interest that this should be done. 

The degree of that interest varies from State to State and to try 
to work out a formula by which the States share that obligation, 
which is national in character, as amongst themselves creates the kind 
of practical difficulties that all of us who have been involved in the 
political process know about very well. I t is the same difficulty that 
the Council of State Governments has in allocating the burden of 
maintaining a relatively modest budget in order to provide those 
kinds of services to all the States. I t is difficult to accomplish. 

As for obtaining it from private sources, I think that is unwise 
for two reasons. For one reason, private foundations, for example, do 
not find efforts along these lines to be of sufficent interest to provide 
funds in the amounts that are needed to get the job done effectivelv. 

The second thing is that I have some pretty serious reservations 
as to whether it is desirable from an overall constitutional, political 
point of view for people who speak for the branch of Government— 
the chief justice, for example—to ever be in a position where you are 
dependent upon private sources for the funding of governmental 
responsibilities. 

I think it is very, very fragile ground to get on and surely in my 
judgment it is unwise to ever become dependent upon that. 

So all those things in combination suggest to me that the wisdom 
in the national interest of the Federal Government taking some part 
of this process—I would like to emphasize again, and I think that 
I pretty well speak the mind of at least the chief justices with whom 
I have talked—the major concern is not to obtain funds to carry out 
the essentials of State jurisprudence. State legislatures—that is their 
responsibility—they will do that. What we are concerned about is a 
relatively small percentage of the total that will make it possible 
to carry out developments and improvements that will increase the 
capacity of the system to work effectively. 
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I think that as an expression of Federal recognition of the kind of 
a load that State courts are carrying attributable to Federal action, 
it just ought to be done as a matter of fairness. The level at which 
it is done in a time of fiscal crisis that is not the important thing; 
the point is the principle of the thing that we are dealing with 
here. If that is accepted, the rest of it will take care of itself, in my 
judgment. 

Mr. HULTMAN. Thank you, Mr. Chief Justice. 
Senator HEFLIN. It's practically impossible to raise that money lo

cally or at the State. From a practical viewpoint, I know that Na
tional Center has had exceptionally difficult times trying to raise money 
from State legislatures and things of that sort involved there. 

Mr. Remington, do you have some questions ? 
Mr. REMINGTON. NO. I would like to thank you for an excellent 

hearing. All the questions I had previously formulated have been 
asked and answered by the witnesses. 

Senator HEFLIN. I might make one statement about the legal serv
ice comparisons Mr. Velde raised. I think you have to look at the 
distinction in the purpose of the Legal Services Corporation and the 
purpose of a State Justice Institute. The Legal Services Corpora
tion's thrust is to provide advocacy. The State Justice Institute would 
be to bring about improvements in the methodology of disputes reso
lution. I believe that the danger of abuse is so much more prevalent 
in a legal service whose main purpose is to provide advocacy, such 
as the Legal Services Corporation, than it is in a State Justice Insti
tute where the main thrust is disputes resolutions. 

Also, I think there is a difference too in that the activism that is 
criticized by some people of the Legal Services Corporation originates 
at a local level and moves to a national level. The fear of any type of 
Federal control would be originating at a Federal level and moving 
to a local level. So I think there are some distinctions with regard to 
that that we might bring out. 

Well, I think it's been a good hearing. Are there any questions any
body else would like to ask ? If not, then I will conclude this hearing 
and thank you very much for coming and being with us. 

[Whereupon at 12:10 p.m., on March 19, 1980, the subcommittee 
hearing was adjourned.] 
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The Conference of Chief Justices jppi et iatcs the opportunity to 

coimient on the Report to the Attorney General of the Department of Justice 

Study Group on Restructuring the Justice Department's Program of Assistance 

to State and Local Governments for Crime Control and Criminal Justice System 

Improvement. 

We understand that Congressional proposals are still in the planning stage 

and anticipate the opportunity to study and coirraent on such proposals as 

they sve submitted in draft form, as well as subsequent proposals from the 

Department of Justice. ' 

We support the thrust of the major recommendations in the present Study 

Group report and in particular applaud (1) the new focus on improving and 

strengthening the elements of the criminal justice system rather than on 

"reducing crime"; (2) the emphasis on improved management and coordination 

functions; and (3) the call for assured minimum funding of court programs. . 

Long Term Needs 

Our principal concern is that the report, with its focus on criminal 

justice, does not address the long-term needs of our nation's total justice 

system.- From the judiciary's point-of-view, criminal and civil justice 

are inextricable. A broader focus is needed if state courts are to play 

their fundamental role in improving the administration of justice, including 

the criminal and juvenile components, and assume a major share of the 

burden now carried by the federal courts. 

He do not feel that the Study Group has adequately addressed the need 

for a basic national policy on improvement of the total justice system and 
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th is policy could be i i„pl evented in ke.-.-ping wi th the Lonsli lu t ional |irim.ijil.-.-s 

of federalism and the separation of powers. 

There is a proper federal ro le in improving the j us t i ce system but i t 

must be performed i n a manner tha t respects the iden t i t y and independence of 

s ta te courts. Federal funding must be looked upon as a means of adding strength 

to state j u d i c i a l systems and not as a method of extending federal author i ty to 

areas better managed on a s tate or local basis . The Department of Just ice 

should not be. i n a p o s i t i o n , through funding decisions or otherwise, to set 

po l ic ies for the independent j ud i c i a r i es o f the s ta tes. 

Discretionary Funds 

The Conference o f Chief Justices also is concerned that the Study Group 

repor t does not provide f o r cont inuat ion o f nat ional d iscret ionary funds to 

provide basic support f o r the National Center f o r State Courts, the research 

and development arm of the s tate j u d i c i a r i e s , and for other court support 

organizations such as the National College of the State Jud ic iary . In our 

view, these i n s t i t u t i o n s are essent ia l to implementation of nat ional po l icy 

f o r improving the admin is t ra t ion o f j u s t i c e . The National- Center o f fe rs a key 

mechanism by which federal funds can appropr iate ly be used to ass is t state 

cour ts , providing resources fa r beyond the means of any ind iv idual state o r , 

under present court budgets, the state court system c o l l e c t i v e l y . We st rongly 

favor a d i rec t Congressional appropr iat ion towards the support o f the 

National Center f o r State Courts s im i la r t o the support provided fo r the 

Federal Judic ia l Center. •* -. , . • 

Such a suggestion was made by Attorney General G r i f f i n Bel l i n his address 
- to the Conference o f Chief Justices on August 2 , 1977, at t he i r annual 
- meeting in Minneapol is, Minnesota. t-

http://ii.icj.il
http://'..'.ii.li


118 

j-;_.i l i op a 1_ ".'-jrfe Is 

We are fu r ther concerned wi th the Study Group recon:i;,endations for national 

program models. Ind iv idual states often have problems not susceptible to 

so lu t ion on the national l e v e l . Nor would programs fo r the i r so lu t i on , however 

necessary for the state involved, be appropriate for national r ep l i ca t i on . 

Emphasis should be on supporting solut ions deemed desirable by the responsible 

s ta te j u d i c i a l o f f i c i a l s and such programs should not be penalized by denying 

them " incent ive" funding. 

State Court Funding 

Another basic concern of the Conference of Ch'ief Justices i s that the 

d i r e c t funding approach, even wi th minimum funding assured to the courts, could 

r e s u l t i n thousands o f poorly conceived or inef fectua l projects a t the local 

cour t level that could do l i t t l e more than add personnel or pick-up rout ine 

costs . Court systems operate under s ta te statutes and rules that place 

respons ib i l i t y f o r change at the state l e v e l . Federal funding should be 

provided in a manner tha t encourages the responsible court o f f i c i a l s to 

implementjconstructive programs meeting the p r i o r i t y needs of state-wide 

j u d i c i a l systems. I t also should encourage the desirable national trend 

toward un i f i ca t i on both as to adminis t rat ion and funding of state court systems. 

Special Circumstances 

Federal funding of court programs presents a special set of issues that 

should be deal t wi th outside the framework of support f o r the executive.branch 

components of the cr iminal j u s t i c e system. In addi t ion to the concerns 

expressed above, we base th is pos i t ion on the fo l lowing f a c t s : 
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1. Courts are the funct ion of the incic-pfciii!i:iit j u d i c i a l fcr':in.h 

of state government and are not functions w i th in the executive 

branch's cr iminal j u s t i c e system. They stand between the accused 

and defender on one side and the po l ice , prosecutorial and correct ional 

o f f i c i a l s on the other. Protect ion of the j ud i c i a r y ' s independence 

is essential under the separation of power provisions of each state 

cons t i tu t ion . 

2. Unlike most po l i ce , prosecutorial and correct ional agencies, 

state and local courts are part of a state-wide system wi th 

l ines o f administ rat ive and ru le making author i ty running from the 

state leve l (Supreme Court -Judic ia l Council) to t r i a l courts a t the 

county and municipal l eve ls . 

3. Criminal and juven i l e proceedings are not iso la ted functions 

which can or should be treated independently of the to ta l j us t i ce 

system. 

4. The j u d i c i a l branch t r a d i t i o n a l l y has been underfunded a t 

the state and local levels and does not have su f f i c i en t capacity fo r 

new'program development or to adequately fund national i n s t i t u t i ons 

essential to j u d i c i a l improvement and reform. 

Recommendations of CCJ 

Given these facts and concerns, the Conference of Chief Justices makes the 

fo l lowing recomnendations w i th reference to the Study Group repor t : 

1. The j u d i c i a l branch should receive at the state level 

as d i r e c t l y as possible an adequate share of approximately 30 per

cent of each s ta te 's d i r e c t formula funds or an equivalent sum in 

national d iscret ionary grants. 
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?.. The .','alioiul C-.-iitor for Slate Courts, as f.i t-vi v.:sly 

indicated, should receive a direct Congressional 'ipprc.priittiwn 

toward its support similar to the financial support provided for 

the Federal Judicial Center. 

3. The highest court or judicial council should have state-wide 

authority for initiating, administering, and disbursing funds for programs 

improving the state-wide justice system. All of the Study Group's 

arguments against fragmentation and for coordination support this 

approach as do all recent studies which point.to the state-level approach 

as providing the highest potential for demonstrable improvements ' 

in state judicial systems. 

4. Federal funds should not be limited to programs for criminal 

and juvenile justice in such a manner as to prevent needed improvement 

in the overall judicial system. This will be even more true if state 

courts are to assume a larger share of the caseload relative to the federal 

judicial system. 

5. Provision should be made for a national discretionary 

fund to help support national institutions of the state court 

systems that cannot be adequately funded through state judicial 

budgets. 

6. Further action should be taken to enunciate a federal 

policy for improvement of the nation's total justice system and plan 

for creation of an appropriate agency to direct and fund programs to 

implement that policy. 
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Specif ic C" -soils on Study fii onp Report 

In l i gh t of these roco;::...:nda l ions the Conference of Chief Justices 

has these comments on the general and spec i f ic recc:i.:.Liir! .-liens of the Study 

Group: 

General Pol icy Recommendations 

1. We support the re-focusing of the national research and 

development ro le wi th the understanding that th is r o l e , as i t 

applies to the cour ts , not be l im i ted to the cr iminal j u s t i c e system 

but address the needs of each s ta te 's to ta l j us t i ce system. 

2. He support the s h i f t to d i rec t formula grants wi th the 

understanding that the j ud i c i a r y receive approximately 30 percent of 

each s ta te ' s a l l o c a t i o n ; that the j ud i c i a r y ' s funds be 

administered a t the state l e v e l , and that s ta le courts themselves, 

rather than the Department of Justice,determine which programs best 

su i t t he i r i nd iv idua l needs. 

3. We agree that there should be a "Federal government response to 

the problems o f crime and the i n e f f i c i e n t administ rat ion of j u s t i c e . " 

Federal funding under LEAA has been essential to the development 

of e f fec t i ve nat ional i ns t i t u t i ons of the state j u d i c i a r i e s as wel l 

as major programs fo r improvement of indiv idual s ta te court systems. 

Funds fo r these programs would not have been provided by state or local 

l eg i s l a t i ve bodies which t r a d i t i o n a l l y have kept the j ud i c i a r y on 

l imi ted budgets. Nor is the i r reason to believe tha t such funds 

w i l l be made ava i lab le in the future from state and local sources. 
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4. K'e agree Lh.it the two major st i . iU-gic '-' "pu.'Miil s of »he 

federal ro le should involve (1) development of national p r i o r i t i e s and' 

;' program st rategies and (2) the prov is ion of f inancia l assistance 

to state and local governments. But we believe these statements should 

be amended to recognize the unique pos i t ion of the j u d i c i a l branch in 

the cr iminal j u s t i c e system, i . e . , to recognize the cocirts as a 

separate branch of government and not a "component" of the 

criminal j u s t i c e system. Imp l i c i t i n th is recognit ion would be other 

elements of the CCJ posit ions stated above, i . e . , the'need for involve

ment of non-federal organizations such as the national Center fo r State 

Courts i n formulat ing and implementing natipnal pol icy for improvement 

of the en t i r e j u s t i c e system; the need for a l loca t ing a spec i f ic .; 

percentage o f funds to the j u d i c i a l ' b r a n c h ; and the need fo r state level 

d i rec t ion o f court program development and funding. 

5. We concur .in general w i th the Study Group's basic conclusions 

on the unwieldiness of present LEAA adminis t rat ive procedures. However, 

we support state-wide planning f o r the j u d i c i a l branch of government 

which, as noted above, d i f fe rs s i g n i f i c a n t l y in i t s administrat ive and 

rule-making s t ruc ture from executive branch cr iminal j u s t i c e agencies. 

The problems encountered by the present executive branch state planning 

agencies develop p r i nc i pa l l y out of fac tors involv ing d i f f e r i ng 

state and loca l respons ib i l i t i es f o r the cr iminal j u s t i c e system and 

the separation o f powers. These considerations e i ther do not apply 

or do not apply with equal force in comprehensive planning for the 

http://Lh.it
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j ud i c i a l l.r-inch alu:.o v. 11it_h c :n .":nd should pl.ni for o i l j u i i i . i . i l 

branch proyrams, not j u s t those financed by federal funds. 

Specif ic Recommendations 

1. We approve Recommendation No. 1 as conditioned by 

the CCJ po l icy statements above, i . e . , p r inc ipa l l y to ask 

that the refocused nat ional research and development ro le recognize 

the needs of the t o ta l j u s t i c e system, not j u s t cr iminal j u s t i c e , 

and that s ta te court systems and the i r national organizations play a ' 

j . major ro le in i n i t i a t i n g programs for the j u d i c i a l branch. 

i 2. He q u a l i f i e d l y approve Recoinnc-ndation No. 2 provided 

the demonstration programs fo r the j u d i c i a l branch are not 

l imi ted to those i n i t i a t e d or developed at the federal level which could 
i 

amount to federa l ly establ ished p r i o r i t i e s fo r the needs o f ind iv idua l 

states court systems. (We qua l i f i ed l y approve the Study Group's 

second general recommendation (page 14) on d i rec t assistance' to state 

and local governments provided, as previously ind icated, that the 

essistance include an appropriate share for j u d i c i a l systems, administered 

at the s ta te l e v e l , and that national program models are not l im i ted 

to those developed by the federal funding agency.) 

3. He approve Recommendation No. 3 but w i th the understanding 

that federal f inanc ia l assistance to the j u d i c i a l branch not be l im i t ed 

to cr iminal j u s t i c e programs but support improvement of the en t i re s tate 

court system. 
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4. '.,'e '', . ' i i f i >'ly ,';•: ..n P.'-:'-;-. ••-;.:'ali--n ! - ' i . 1 . - '.•:•'<. .1 ".n 

r-; ;iMeble , i:i'CL.!L.ji; uf 'ho funds is r.'ceived by in.) ^ a t e i .'iiirt rystt-ms. 

5. We qiml i f i e d l y approve Ri:<:o:.i..i.-.i-:!at ion h'o. 5 ;jiovid.':d federal 

funding assis tance, f o r reasons pievibusly i-.tntlcnc-d, is cot 7ii-ii ted to 

nat ional ly developed programs or oven lo legal ly <'cvel-~p."-d programs 

warranting nat ional i:.;pl; ...entation. i'?:,y Jooal ly developed programs 

uu-.y not wa?*rant nat ional i;;iple:iientation i;ut of fer e>:cei len t solutions to 

lueal problems, since a l l s ta tes are not a l i k e , nur even are a l l courts 

wi th in a s tate a l i k e and aiNrn isble to only national so lut ions. 

5. 1-,'e s t rong ly aupiove Recoi.siiendotioii '.'o. 6. The courts must 

have an i d e n t i f i e d or lin'niaium level uf support that adequately recognizes 

the i r needs, t h e i r key ro le i n the s tate j us t i ce system, and the 

fac t that they are general ly inadequately fumied by the states. 

7. We approve Recoiv»,iendation No. 7 with the understanding 

that the responsible j u d i c i a l au thor i t i es provide coordination with 

the j u d i c i a l branch and between the j u d i c i a l branch and executive branch 

criminal j u s t i c e agencies. 

8. We q u a l i f i e d l y approve Recommendation No. 8 because we 

perceive d i f f i c u l t i e s in a r r i v i ng at an ef fect ive d e f i n i t i o n of v.hat 

const i tutes an "improvement" and how the provision is to be monitored 

or enforced. Such procedures could make this option sa t is fac tory 

or undesirable. Cer ta in ly the j u d i c i a l branch, rather than the general 

government, should be responsible fo r dr-termining what const i tutes an 

"improvrraent" i n programs of the j u d i c i a l branch. 
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ANNUAL MEETTNG - . A u g u s t 1 9 7 7 

hlsniUTlON - I 

' • BE IT RESOLVED that the Conference of Chief Justices 

approve the recommendations of the Comnittee of Federal-State 

Relations concerning the following pr inc ip les: 

(1) Every c i t i zen should have access to our court 

system as the.ult imate forum for the resolution of 

unavoidable disputes and the protector of his constitutional 

r ights. 

(2) The demand for.access to our court systems in 

this country can be expected.to incre.ase s igni f icant ly 

in the'years ahead--a demand which w i l l be implemented 

by plans for prepaid legal insurance and other methods 

of making legal services more generally available. 

(3) Efforts to d iver t , where appropriate, the 

processes of dispute resolution from the federal and 

state court systems through devices such as arbi t rat ion 

are to be encouraged and accelerated, but such diversion 

is only a par t ia l answer to the problem. 

(4) Notwithstanding reasonable expectations of 

dispute diversion, i t can be anticipated that our federal 

court system w i l l continue to be overburdened unless 

increased recognition is given to the role of state courts. 

(5) Our state court systems are able and w i l l i ng 

to provide needed r e l i e f to the federal court system in 

60-753 0 - 8 0 - 9 
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(A) Mi.:..i(iJdl.e levicw of stale court criminal 

pioceedings to assure that federally defined 

constitutional rights have been fully protected; 

(B) Increased participation in the resolution 

of federal-question cases; 

(C) The assumption of all or part of the 

diversity jurisdiction presently exercised by', 

the federal courts. , .. • 

(6) National funding to the states should include 

procedures and allocations to assure that the state court 

systems receive an equitable share of the funds without 

prejudice to the. independence of the judiciary.. 

(7) Increased .communication between congressional 

• conjnittees considering legislation affecting state courts 

• and such entities as the Conference of Chief Justices will 

be useful. 
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ANNUAL >;„ii'i'i:.'G - August l'j,S 

R r. S n I. U T TON ) 1 

bE IT v>:SOLV£D by the Confeience of Chief J u s t i c e s of the United 

S t i les , at the 30th Annual Mr-^ting held in Burlington, Vermont, on August 2 

Ty'/S, that the following p r inc ip l e s .'i'nould !-">e applied in ,jny e f f o r t s 

lo stuly, analyze, and achieve po l ic ies ajid rrrjchanis-s for federal 

funding of pro jec ts for the irr^rovorrc-nt of j u s t i c e in the several 

States:- .' ' 

(1) The' amount of federa l funds t o be a l located for in'provenent 

of stu=te j ud i c i a l systems should be fixed by the 'United Sta tes Conoress 

i t se l f . ' 

(2) aha Conyress i t s e l f stould specify the .na t ional - in teres t 

purposes and object ives for v/hich the federal funds should be expanded j 

These ccncressionally defined purposes and object ives should be 

sufficiently broad to permit each of the s t a t e s to fund program for 

judicial inprovainent su i t ed spec i f i ca l ly to the unique re-quire-ents 

of the oar t i cu la r s t a t e . 

(3) 7-JI autencnous federa l agency should be designated by the 

Congress to acsninister the progra.is, with s ign i f i can t representa t ion 

frox state court syste.Tis included. 

(4) S e federal funds appropriated for the i.-nrove~ent of the 

• ci.-ninistr=tion of s t a t e cour t sys te rs rhould be a l loca ted for tsd s 

P'̂ roo5= in each of the s t a t e s by tha t or-tity responsible under s t a t e 

Is.: for ih= l i r^ i r . i s t ra t ion of ths co_irts. 

' ' (5) The use of federal funds for the ir.nrovenent of s t a t e 

j j i i c i a l .-ir:'. ':i=tratiar: should not be directed exclusively a t 

cri.~ir.al j u s t i c e o r juven i le j u s t i c e ; should r o t be l imi ted by the 

http://cri.~ir.al
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agroesknts of assliranoi-s for future l inr-ncicl support . ;!;:;.;/:• •:>:, ti<_pt ' 

l imitations up^n expenditures for "afr.viro.strativs overhead" v.ould be 

acpropi'iate. 

(6) She Caigx-ess should specify' t h a t see's pa r t of the funds 

appropriated for the improvement of s t a t e court sys te r s should be used 

to support research, service , and education by an i n s t i t u t i o n or 

ins t i tu t ions functioning nat ional ly as a resource avai lable t o the 

courts of a l l of .the s t a t e s , for exanple, the NCSC. In t h i s connection, 

careful consideration must be given to t he d e s i r a b i l i t y of separat ing 

policy decisions with respect t o long-range research from the imrediacies 

of action programs. . ! 

(7) Safeguards, must be provided to assure tha t the na t iona l 

objectives jus t i fy ing the use of federal funds for the inprovanfirnt of 

s t a t e court systems w i l l be achieved without l e s s of s t a t e respons ib i l i ty 

for an authority over s t a t e oourts . 
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ANNUAL MKfcJ'iNG - Auyust L'jVli . 

RE IT RESOLVED by the Conference of Chiof Justii-es of the United 

States, at the 30th Annual nee-Ling held in Burl iiicton, V̂ j-rxnt on the 2nd 

of August ljffjĵ ss follovs: 

That a national task ft>rce, co:.~'assi onod to study the relation bet....-̂  

the Federal Government -*_nd the Covernn.c-nts of the several States in proviri 

foruns for dispute resolution, is needed; and 

That such a task force should be authorized to study and analyze the 

problems of allocation of jurisdiction as between State «nd Federal Courts 

in order to avoid duplication and intrusion; and 

That such task force should study and aralyze methods by which 
i 

federal funding of efforts to improve the administration of justice in 

the several States can be accomplished without sacrifice of the 

independence of State judicial systems; and 

That the Conference of Chief justices is ready and willing to 

cooperate in the development and implementation of such a task force; 

and " *• 

,7'r.at the Executive Council of the Conference of Chief Jus t i ces i s 

therefore authorized and directed to take such iiteasuv^s as ".ay be 

necessary to bring about the creat ion of such a task force t c carry 

out the research, study, and analysis heretofore ounlinec t n i :o rtVft 

recon-endaiicns for future acricr. on ths j~art of tr.is Cc-r,fir?.-c£ i : : 

r-thcr affected e n t i t i e s . 
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A>-::VAL MKnTTNG - Aucnst 1978 

p. )•; S 0 L U T 1 0 N IV 

WHEREAS, the President and Attorney'General of the United States 

have recommended to the Congress of the United States the enactment of 

legislation for restructuring the Law Enforcement Assistance Administration in 

an effort to achieve ."conomy in adn:ini sti -at i cm without loss of the effective 

employment of federal funds in a national i*ffort to control crime; and 

WHEREAS, S. 32/0 and its companion, H.R. 13397, have beun submitted 

to the United States Congress for its consideration; and 

WHEREAS, these bills embrace the principle that the improvement of state 

court systems, both civil and criminal, is a necessary part of the process of 

crime control; and 

WHEREAS, the proposed legislation recogni zes that the ultii-iate responsibili 

for the allocation of federal funds for the improvement of state court systems 

should be shared by that legal entity in each of the several States which is 

charged with the responsibility and supervision of such court systems; 

WHEREAS, the proposed legislation as introduced would appear to limit to 

three years federal funding of basic costs of the national research and service 

organizations of the state courts, the National Center for State Courts, and 

thereby severely curtail the effectiveness of the Center and its court service 

role, 

WHEREAS, Statewide unification and state assumption of funding are reforcs 

central to improvement of state court sy steins; 

WHEREAS, the long-term resolution of problems involving the availability 

of federal funds for the improvement of the administration of justice in the 

States required further study and analysis; 
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. . ANNUAL MtrJTING - A u g u s t 1978 

î J'n IHI.KI.IOJ*K, «K IT R'.'xM.VKO U-at the (Vn f. i .:iw«.- .';' Ci.i.f jV-.Li..-: «>l 

t-iio United S t a t e s , -it the Annual Meeting held in Paul fusion, Vermont un 

August 2, 1978, docs, with the except ions noLed below, h>:rr-by endorse .*jiid 

.improve these provis ions of the proposed l e g i s l a t i o n which porta in to fi-dernl 

ass i s tance of s t a t e court systems as an acceptable method of deal ing with these 

problems un t i l such t ine as permanent p o l i c i e s and mech.mi sns for f edera l 

ass i s tance of s t a t e court systems a r e e s t a b l i s h e d . 

EXCEPTION 1: The l e g i s l a t i o n should provide for continued federa l 

funding of ba s i c cos t s of the National Center for S t a t e 

Courts . 

EXCEPTION 2: The l e g i s l a t i o n should not impede the des i r ab le movement 

toward cour t u n i f i c a t i o n and s t a t e funding by inc luding p r o v i -

sions which might be construed to peimit loca l u n i t s of 

government t o expend funds fo r . cou r t programs- 'nich do not 

meet s t a t ewide p r i o r i t i e s s e t by the h i g h e s t c o u r t o f e a c h 

s t a t e or i t s d e s i g n e e . 

Adopted at the T h i r t i e t h Annual Meeting held in Burl ington, Vermont, 

August 2^ 1978. 
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MID-YEAR MijETTNG - F f b r u a i y l'JVS 

. j : ' ' ' . i , i j , r i ( i : : .': 

cvyiy.Hu »r.:;pijTi-: KKuni .uTi . , ' ! A C T 

WHEREAS, the Conference of Chief Jualiccs i.X":o'jiii.|.:r;3̂v 

the need for additional dispute resolution prog reins and re'-iDULO.'S 
• i 

if each citizen is to be provided a just remedy within the law 

for all legitimate grievances, and, 

WHEREAS, the just resolution of many grievances can lie 

accomplished through improved mediation and arbitration proce

dures; and, 

WHEREAS, S.957 as amended (No. 1623) would create a 

national resource center and provide funds to assist courts, 

states, localities and non-governmental organizations in'deve

loping new mechanisms for the "effective, fair, inexpensive and 

expeditious resolutions of dispute." 

NOW THEREFORE, BE IT RESOLVED that the Conference of 

Chief Justices endorses the principle of federally funded tech

nical assistance and demonstration programs designed .to improve 

dispute resolution mechanisms, but with the understanding that 
i 

such federally financed programs recognize the constitutional 

responsibilities of the judicial branch of state government in 

the resolution of citizen disputes; and that federally financed 

programs, at the national, state and local levels, be conducted 

in Keeping with the doctrines of separation of powers and state 

sovereignty. 

ADOPTED in New Orleans on February 10,. 1978. 

http://cvyiy.Hu
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i, !•:/•. A 

WHKKKAS, the Coiifuconoc of Cii).-!: J.::,l. i ..-..-i is >:.•'.i. -d 

of proposed changes in federal legislation effecting L'nc (\md"; ny 

of programs for the improvement of st.jto court systems', 

BE [T RKSOLVKR, that the f ol. 1 ov; i.ny pr i nc iplcs jih.mld 

bo respected in l:h is procuss: 

(1) State judicial systems .ire and should be a 

separate and co-equal branch of state government the independence 

and integrity of which must be preserved. 

(2) The federal entity given responsibility for estab

lishing policies relating to the funding of state court systems 

should include significant representation from such systems. 

(3) The cohesion of criminal and civil proceedings in 

judicial systems and the necessity of state wide rather than local 

judicial policy formulation be recognized. 

(4) National institutions serving state courts such as 

the National Center for State Courts must be assured of adequate 

financial support. 

ADOPTED in New Orleans on February 10, 1978. 
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C;.|,elusion 

l.'e believe the Study Group should give furLl.c-r cuiib idciotion to the 

for.iiulation of a federal policy on improvement of the total justice system 

and to the structuring of federal programs that can achieve national goals 

for the delivery of justice while being true to the constitutional principles' 

of federalism and the separation of powers. 

The preservation and the independence of state judicial systems are 

the imperatives which must undergird all joint efforts to deal with problems 

relating to the effective administration of justice and access to the courts. 

Respectfully submitted, 

C. Wjlliam O'Neill, Ohio, Chairman 
James Duke Cameron, Arizona, Vice-Chairman 
Lawrence W. I'Anson, Virginia, Sr. Vice Chairman 
Jay A. Rabinowitz, Alaska, Deputy Chairman 
Ralph J. Erickstad, North Dakota 
Harold R.'Fatzer, Kansas 
William H.D. Fones, Tennessee 
Daniel L. Herrmann, Delaware 
Charles S. House, Connecticut 
Joe W. Sanders, Louisiana 
Robert J. Sheran, Minnesota 
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The Conference of Chief Justices and Conference of State 
Court Administrators Task Force for a State Justice System Improve
ment Act submits the following as its report to the Conference of 
Chief Justices. Starting in September, 1978, six meetings have 
been held to develop and refine the materials submitted. We were 
ass isted bv Professor Frank Remington and Mr. Ralph Kleps who are 
advisors to the Task Force, as well as authors of much of this 
material. Professor Maurice Rosenberg who has assisted the committee, 
and Mr. Harry Swegle and the staff of the National Center for State 
Courts. 

Task Force members are: Chairman, Chief Justice Robert F. 
Utter; Chief Justice James Duke Cameron; Chief Justice William 
S.. Richardson; Chief Judge Robert C. Murphy; Chief Justice Robert 
J. Sheran; Chief Justice Neville Patterson; Chief Justice John B. 
McManus, Jr.; Chief Justice Arno H. Denecke; Chief Justice Joe R. 
Greenhili; Chief Justice Albert W. Barney; Chief Justice 3ruce F. 
3eilfuss; Mr. Walter J, Kane; Mr. Roy 0. Gulley; Hon. Arthur J. 
Simpson, Jr.; Mr. William H. Adkins II; Mr. C. A. Carson III; 
Mr. John S. Clark. 
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REPORT TO THE CONFERENCE OF CnlZ? JUSTICES 

frcm the 

TASK .JRCS ON A 5TATE COURT IMPROVEMENT ACT 

I. 

Background of Report 

The work of this Task Force derives from a resolution 

adopted by the Conference of Chief Justices at its August 1978 

meeting. The committee's charge is to recommend innovative changes 

in the relations between state courts and the federal government 

and find ways to improve the administration of justice in the 

several states without sacrifice of the independence of state 

judicial systems. 

The authorizing resolution also referred to the need for 

y 

a study of the allocation_of_jurisdiction between state and fed

eral courts, and it was accompanied by two ether resolutions that' 

commented on the basic principles that should guide Congress in 

any federal effort to improve the administration of justice in 

the states and on the then-pending legislation designed to 
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reorganize the Law Enforcement Assistance Administration. 

These resolutions, together with one adopted at the same 

time by the Conference of State Court Administrators, reflect a 

long-standing concern of state court systems about federal judi

cial assistance programs, particularly as they are administered 

by the executive agencies of federal ana state governments. That 

concern developed not only from the experience of other segments 

of society with the conditions and restrictions that accompany 

federal assistance, but from the history of the judicial assis

tance programs of the Law Enforcement Assistance Administration 

since 1S6S. State courts were concerned, as well, with their 

ability to meet the expectation of all citizens that justice be 

available to everyone. 

This report is designed to state the views of the Task 

Force on the fundamental issues involved, and it is submitted 

for the consideration of the Conference of Chief Justices and that 

of others concerned with state court svstems. The.reoort does not 

See, Statement of Chief Justice James Duke Cameron, 
Chairman of the Conference of Chief Justices, before the Senate 
Judiciary Committee's Subcommittee on Criminal Laws and Procedure, 
August 23, 1978. (Attached as Exhibit 1 to this report.) 

Resolution attached as Exhibit 2. 

That history is summarized in Xlcps, "Survey Report on 
Federalism and Assistance to State Courts - I960 to 197U," U.S. 
Department of Justice, Office for Improvements in the Adminis
tration cf Justice (1978); Kaynes, "Judicial Planning: The Special 
Study Team Report Two Years Later," American University (197*7); 
Hayr.es, Lawson, Lehncr, Richards and Short, "/Analysis of LEA.A 
Block Grants," American University (1975); and Irving, Haynes 
and Pennington, "Reoort of Soecial Study Team," American Univ. 
(1975). 

http://Hayr.es


138 

deal with the 1979 legislation that will be needed to reauthorize 

LZAA's operations. That assignment is the specific responsibility 

of the Conference's Committee on Federal-State Relations under the 

chairmanship of Chief Justice Robert J. Sheran of Minnesota, who 

is also a -.ember of this Task Force. If any of the principles 

recommended in his report can be adapted by this committee for use 

in the 1979 reauthorization discussions affecting LFAA, that would 

be desirable but this Task Force report is intended to serve a far 

broader, long-range purpose. It___is .hoped, that the report will lead 

to a' "State Court Improvement, Act of 1.979" that will be introduced 

in the next Congress and will furnish a sound basis for the contin

uing relationships between the federal government and the state 

court systems. 

The Task Force has held five meetings since the August reso

lutions of the Conference of Chief Justices, an organizing meeting 

in Minneapolis and work sessions in Denver, Chicago, Kansas City, 

and Washington, D.C. Its work has been supported by a generous 

grant from West Publishing Company, by donated time from knowledge

able experts in the field and by staff assistance from the National 
4 

Center for State Courts. Chief Justice James Duke Cameron of 

Arizona, the Chairman of the Conference, has served as a member of 

the committee and has testified concerning its work before a 

__ West Publishing Company made a grant of 320,000 in aid of 
the Task Force's work. Time was volunteered in an advisory capac
ity by Professor Frank J. Remington of the University of Wisconsin 
Law School and by Ralph N. Kleps, Counselor on Law and Court Manage
ment (former Administrative Director of the California Courts). 
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subcomnittse of the U.S. Senate's Judiciary Ccinmittee. Finally, 

discussions have been had with congressional committee staff con

cerning the history and background of Congress' prior considerations 

of the issues involved in this report. 
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i i . 

The Federal Interest in the Quality of Justice in the 

State Courts. 

The federal government, and the Congress in particular, 

has a very direct interest in the quality of justice in state 

courts. This is because: 

(1) There is at least as much federal interest in the 

quality of justice as there is, for example, iri the quality of 

health care and in the quality of the educational system. Indeed, 

the achievement of fair and equal as well as effective justice 

has always been thought of as an essential characteristic of 

American society. Whether a high quality of justice is made 

available to the American people depends largely upon the stace 

courts which handle over 96 percent of the cases filed in anv 
5 

given year in this country. 

(2) A high degree of coordination is needed between fed

eral and state courts in the administration of justice because 

state courts share with federal courts, under the Constitution, 

5 
A memorandum from Nora Blair of the National Center for 

State Courts -to Francis J. Taillefer, Project Director, and National 
Courts Statistics Project (dated April 16, 1979 on file at National 
Center for State Courts) indicates that 93.3 percent of current 
cases are handled in state courts. See also Sheran and Isaacman, 
State Cases Belong in State Courts, 12 Creighton L . Rev. 1 (1973); 
and Meador, The Federal Government and the State CourtsrRobert H. 
Jackson Lecture, National Collece of the State Judiciary (Oct. 14, 
1977): "Our system is still structured on the basic premise that 
the state courts are the primary forums for deciding the controversies 
which arise ir. the great mass of cay-to-day dealings among citizens." 
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the obligation to enforce the Constitution of the United States 

and the laws made in pursuance thereof. 

(3) Thg_ achievement of important _concress icnal_ policy 

objectives is dependent, to a significant extent, upon the ability 

of state courts to effectively implement the legislation enacted 

by the Congress. An increasing amount of regulatory legislation, 

such as the 55-mile-an-hour speed limit, is left to state admin

istrative and judicial implementation. 

(4) The effort to maintain high quality justice in the 

federal courts has led to an increasing effort to limit_the case 

load of the federal courts by giving increased responsibility to 

the state courts. 

(5) The congressional desire to achieve prompt justice in 

the federal courts through the implementation of the Speedy Trial 

Act of 1974 has resulted in a reduction of the number of criminal 

and civil cases disposedof_ in federal court, with a consequent 

increased criminal and_ciyil case, load in the state courts. 

(6) The decisions of the United States Supreme Court very-' \ 

greatly increased the procedural due process protections which 

must be afforded in both criminal and civil cases, thus making 

it increasingly important that state judiciaries are equipped 

to implement'those decisions if the important United States con

stitutional interests are to be achieved. ^ 

(1) The Quality of Justice in the >"atlon is Largely — 

Determined bv the Quality of Justice in State Courts.I 

The federal government has an interest in the quality of 

justice rendered not only by the federal judiciary, but also by 

60-753 0 - 8 0 - 1 0 



142 

the state judiciary. In applying the fourteenth amendment of 

the United States Constitution to the states, the objective has 

been to preserve those principles "of justice so rooted in the 

traditions and conscience of our people as to be ranked as funda-
& 

mental." Certainly the cuaj._icy_ĉ f_J'Ju.st_icê __ concerns the federal 

government at least as much._as_.coes, .the .quality of education and 

the quality of health care.,-botn-of-which—have-received..very sub

stantial f in an.ci.2l—support-from- the —fecera-1—government. State 

educational systems have received support for soecial oroorams 
8 

and in the form of block grants (revenue sharing). State health 

From the opinion of Mr. Justice Cardozo in PalXo v. Con
necticut, 320 U.S. 319, 58 S. Ct. 149 (1937). Recent decisions 
of the United States Supreme Court have held that the federal 
guarantee against being deprived of one's "liberty" without "cue 
process of law" is, in many instances, dependent upon whether 
state law recognizes that its citizens have a liberty interest. 
Thus whetr.er a citizen has a liberty interest in not being trans
ferred frcm one correctional or mental health institution to 
another is dependent upon whether the state recognizes a right not 
to be transferred without reason. See Meachum v. Fano, 427 U.S. 
215 (1976); Montagne v. Kaymes, 427 U.S. 236 (1976). Thus the 

f"liberty" which Americans cherish so much is increasingly -_ep_enri-_ 
/• ent upon trie states, especially- the state courts. 

See Kastenmeier and Remington, Court Reform and Access to 
Justice—A Legislative Perspective (to be published in the Harvard 
Journal on Legislation in June, 1979) in which it is asserted: 
"The overall federal interest in fair and equal justice at the 
State level is analogous to Federal interest in quality health care 
at the State 'level." 

8 
There is very substantial federal contribution to the cost 

of education. For an illustration of the federal interest, see 
20 U.S.C. § 1221e creating the National Institute of Education: 

(a) (1) The Congress hereby declares it to be the 
policy of the United. States to provide to every person 
an equal opportunity to receive an education of high 
quality regardless of his race, color, religion, sex, 
national origin, or social class. Although the American 
educational system has pursued this objective, it has 

http://much._as_.coes
http://an.ci.2l�
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care systems "nave received massive federal support for research 

(National Institutes of Health, Communicable Diseases Center) 
9 

and for building or improving local hospitals and other facilities. 

not yet attained that objective. Inequalities of 
opportunity to receive high quality education remain 
pronour.ced. To achieve quality will require far more 
dependable knowledge about the processes of learning and 
education than now exists or can be expected from pre
sent research and experimentation in this field, while 
the direction of the education system remains primarily 
the responsibility of State and local governments, the 

. Federal Government has a clear responsibility to provide 
leadership in the conduct and support of scientific in-
quirv into the educational process. 

See also 34~U.S.C. § 1501 and 20 u'.S.C. § 351: 
§ 1501. 

The Congress hereby affirms that library and infor
mation services adequate to meet the needs of the people 
of the United States are essential to achieve national 
goals and to utilize most effectively the Nation's edu
cational resources and that the Federal Government will 
cooperate with State and local governments and public 
and private agencies in assuring optimum provision of 
such services. 
§ 351. Declaration of policy 

(a) It is the purpose of this chapter zo assist the 
States in the extension and improvement of public library 
services in areas of the States which are without such 
services or in which such services are inadequate, and 

- with public library construction, and in the improvement 
of such other State library services as library services 
for physically handicapped, institutionalized, and dis
advantaged persons, in strengthening State library ad
ministrative agencies, and in promoting interlibrary 
cooperation among all types of libraries. 

(b) Nothing in this chapter shall be construed to 
interfere with State and local initiative and responsi
bility in the conduct of library services. The adminis
tration of libraries, the selection of personnel and 
library books and materials, and, insofar as consistent 
with the purposes of this chapter, the determination of 
the best uses of the funds provided under this chapter 
shall "Se reserved to the States and their local subdivisions. 
9 

There is, for example, substantial federal contribution 
to heart and lung research, dental research, child health, arthritis 
research, eye research, mental health, aging, and cancer research. 
See generally title 42 of the united States Code. 
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The fact ^hat the courts in this country are set up as two 

separate svsteir.s — state and federal—does not mean that federal • 

interest is lacking in the quality of justice delivered by state • 

courts, any more than local control of medicine and education in

dicates a lack of federal interest in their quality. The United 

Stages Constitution does not. require that there be any federal courts 

other than the Supreme Court. This reflects a belief by the franters 

of the Constitution that state courts could adequately handle all 

cases, whether the issues were of primary concern to the states or 
10 

to the federal government. 

Federal fin_ancjial_contribution--(even""though~modest in com

parison with the basic f in ancial__ support given state, courts by state 

legislatures) can provide a "margin_of_excellence" and thus improve 

significantly the quality of_justice, received by. citizens who are 

affected by state courts. 

10 
Redish and Muench, "Adjudication of federal Causes of Action 

in State Court," 75 Mich. L. Rev. 311 n.3 (1976): "[T]he Madisonian 
Compromise of article III . , . permitted but did not require the 
congressional creation of lower federal courts. In reaching this 
result, the framers assumed that if Congress chose not to create 
lower federal courts, the state courts could serve as trial forums 
in federal cases." 

11 
See memorandum rrom Harry Swegle to the Task Force on 

State-Federal.vRelations (October 4, 1978; copy on file at National 
Center for State Courts) at 12-13: "The Task Force concept of leg
islative objectives could be contained in perhaps six to ten state
ments on the principal needs of state courts. Whatever the substan
tive content of these statements, they should reflect: 

"primary emphasis on the ends of justice (many current reforms 
are viewed as ends, when they are, in fact, means); 

"preservation of the continuing efforts to strengthen the 
internal operations of courts; 

"more flexibility and innovation in handling the various types 
of disputes which comprise the business of courts; 
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(2) Staze Courts Share the General P.ssoonsibili-v of 

Enforcing the Recuirements of the United States 

Constitution and Laws of the United States Made 

in Pursuance Thereof. 

The supremacy clause of the United States Constitution 

provides: 

This constitution, and the laws of the United 
States which shall be made in pursuance thereof; and 
all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land; and_ the judges in e"ery- s-tato-. Gh-orl-3:— 
be bound fc*npr<*by: any thing— in—t̂ e—&3,-vsti.4̂ 3t-4Qji—or, -, 
laws or any state~to the contrary notwithstanding. 

The supremacy clause requires a state judge to consider whether a 

state statute or regulation is in conflict with the United States 

Constitution or with a federal statute or regulation which preempts 

"an increased emphasis on programs which make courts more 
responsive to the citizenry." 

See Yankelovich, Skelly; and White, "The Public Image of 
Courts: Highlights of a National Survey of the General Public, 
Judges, Lawyers, and Community Leaders," reprinted in State Courts: 
Blueprint for the Future 5-69 (19-78), in which it is said that effi
ciency in courts is equal, in the public view, to the problem of 
pollution and the ability of schools to provide a good education 
and that two-thirds of the public is willing to commit tax dollars 
to improvement. See also address of Warren E. Burger to the Second 
National Conference on the Judiciary (March 19, 1978) Williamsburg, 
Virginia, reprinted in State Courts: Blueprint for the Future 284 
(1978), in which the Chief Justice asserts that state courts are 
closer to the people and can be more innovative than federal courts 
can be. See also Kastenmeier and Remington, supra, n.7, urging 
"creation of a national program of assistance to state courts, pos
sibly along the lines of an independent legal services corporation." 

12 
United States Constitution Art. v±. See H. Friendly, 

Federal Jurisdiction: A General View 90-*(1973): " [Vi] e also have 
state courts, whose judges, like those of the federal courts, must 
take an oath to support the Constitution and were intended to play 
an imoortant role." 
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on to do so. 
13 

Except in habeas corpus cases, lower federal courts do 

nor. generally have the power to review the actions of state courts. 

The only way to review a state court's decision involving a pre

emption question or involving a federal constitutionality question 

Lower federal courts may review the validity, under the 
Constitution and laws of the United States, of a state criminal 
conviction, but only if the- person convicted is "in custody." 2 8 
U.S.C. § 2254. However, the Supreme Court has limited review in 
Fourth Amendment (search and seizure) cases to the question of 
whether the state court gave the defendant an opportuni Ly Tor a 
full and fair hearing on the constitutional issue. Stone v. Powell, 
428 U.S. 465 (1976). In such a situation, the federal court is not 
permitted to look into the question of whether the state court 
reached the correct result, and the only possible review of the 
result is by the United States Supreme Court. 

Stone v. Powell may represent a judicial trend in the Supreme 
Court toward restriction of the inquiry in all habeas corpus cases 
to the sufficiency of process rather than to the correctness of the 
result reached by a state court. Even if the Supreme Court does 
not move further in this direction. Congress might. The Department 
of Justice has crafted and may present to Congress a proposal for 
reform of habeas corpus: "3y replacing the traditional habeas 
corpus remedy and focusing federal review on the adequacy of the 
state hearing rather than correction of the state's determination, 
this proposal would increase the respect accorded state courts, 
ease the tension between sovereignties generated by current practice, 
reintroduce the notion of finality into criminal litigation and 
avoid the duplicative expenditure of resources which characterize 
the Dresent system." Memorandum on "Federal Court Review of State 
Court Convictions and Sentences," dated December 7, 1973, United 
States Department of Justice, Office for Improvements in the Ad
ministration of Justice. 

If this trend does continue, whether by judicial or congres
sional action, it will mean that the"'federal government will be as 
dependent on state courts to decide constitutional questions in 
criminal cases as it already is in civil cases. [See discussion 
in text.] 
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is by appeal or certiorari to "he United States Supreme Court. 

If certiorari is denied, as it is in the vast majority of cases, 

there is no federal review. And review by aooeal is in oractice 
15 

very little different from certiorari. Thus, in the vast majority 

civil cases decided by stare courts involving a federal consti

tutional question or one of federal preemption, there is no mean

ingful review by any federal court, and the federal government is 

therefore completely dependent upon state judges to implement fun-
' 16 " / 

damental federal policies. 

State courts have an obligation to apply federal law in 

situations which do not involve state law at all. This is true 

with respect to congressional legislation whenever there is concurrent 

14 
28 U.S.C- § 1257 allows appeal to the Supreme Court if a 

state court upholds a state statute under constitutional challenge. 
If the state court invalidates a state statute on federal consti
tutional grounds, on the other hand, review by the Supreme Court 
is discretionary (by writ of certiorari). 

15 
See Comment, "The Precedential Effect of Summary Affirm

ances and Dismissals for Want of a Substantial Federal Question by 
the SuDreme Court after Hicks v. Miranda and Mancel v. Bradley," 
64 Va.'L. Rev. 117 (1973). 

16 
In a preemption or constitutionality case, a federal court 

would have jurisdiction to decide the narrow question of whether 
the state statute was valid if there was over $10,000 in controversy 
or if the statute dealt with commerce or seme other subject for which 
the $10,000 minimum does not apply. 28 U.S.C. §§ 1337, et seq. The 
federal court would probably be able to issue only a declaratory 
judgment, not an injunction. 21? U.S.C. § 1341 and § 2283 (Anti-
Injunction Statute). Furthermore, in criminal and "quasi-criminal" 
cases, a federal court is required to abstain from taking jurisdic
tion if a state case is sending. Younger v. Harris, 401 U.S. 37 
(1971); Huffman v. Pursue-, LtdT, 420 u!s. 592 (1975). The dissenters 
in the latter case felt that the decision was "obviously only the 
first step toward extending to state civil proceedings generally 
the holdings of Younoer v. Harris. . . ." 420 U.S. at 613. In any 
case, even a declaratory judgment cannot be considered a "review" cf 
a state court decision. 
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[I]f exclusive jurisdiction be neither express nor 
implied, the state courts have concurrent jurisdic
tion whenever, by their own constitution, they are 
competent to take it. 

Claflin v. Kouserr.an, 93 U.S. 130, 136 (1876). 

There are some categories of federal lecislation as to which 
18 

there is exclusive federal jurisdiction. These include bankruptcy, 
19 20 

patent and copyright cases, federal criminal cases, Securities 

17 
That state courts could decide strictly federal cases was 

decided in 1876 in Claflin v. Houseman, 93 U.S. 130 (1376). In two 
later cases, the Supreme Court held that state courts have an obli
gation to decide such cases, even if the federal statute is "penal." 
Aoncou v. New York, N.H. & H.R.R., 223 U.S. 1 (1912); Testa v. Xatt, 
330 U.S. 336 (1947). However, the Court left open the question of 
whether the state had an obligation to take jurisdiction where the 
federal policy expressed in the statute was in conflict with state 
policy: 

It is conceded that this same type of claim 
arising under Rhode Island law would be enforced 
by that State's courts. . . . Thus the Rhode Island 
courts have jurisdiction adequate and appropriate 
under established local law to adjudicate this action. 
Under these circumstances the State courts are not 
free to refuse enforcement of petitioners' claim. 

330 U.S. at 394. 
And a state court may be relieved of this obligation if its state 
legislature withdraws jurisdiction from it for a class of cases which 
includes federal cases, as long as the jurisdictional statute does 
not discriminate against federal causes of action or against non-
citizens of the state. Douglas v. New York, N.H. i H.R.R., 279 U.S. 
377 (1929). 

See Redish and Muench, Adjudication of Federal Causes of 
Action in State Court, 75 Mich. L. Rev. 311 (1976); Wright, Law of 
Federal Courts 26 (1976). 

19 
Even ..-in patent cases, there can be an involvement of a state 

court. If the purported holder of a patent brings an action for the 
agreed upon price under a contractual agreement and the defendant 
raises the defense of the invalidity of the patent, the issue must 
be decided by the state court judge. 

But the federal criminal justice system has increasingly left 
to states the burden of litigation in areas where there is concurrent 
jurisdiction. Twenty years ago all interstate transportation of stolen 
automobile cases were prosecuted by the federal government. Today, 
with rare exceptions, the federal prosecuting officials refuse to bring 
prosecutions under the Dyer Act, preferring to leave the responsibility 
in the hands of the states. 
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21 22 

Exchange Act and Statural Gas Act cases, and antitrust cases. 

A corrsnittee of the House of Representatives has recommended 

that federal courts concentrate on: 
Adjudicating disputes in traditional federal subject 
matter areas such as copyright, patent, trademarks, 
commerce, bankruptcy, antitrust and admiralty; ren
dering speedy criminal justice for those accused of 
crimes; protecting the basic civil and constitutional 
liberties of all citizens; and resolving vital and 
often recently identified rights (and sometimes rights 
not yet identified by the legislative branch) which 
relate to welfare, occupational safety, the environ
ment, consumerism, and privacy. 

Even in situations where federal courts have traditionally been 

thought to have exclusive jurisdiction,__there_are_efforts__tq_shift 

or indirectly. 

With resoect topmost congressional enacunents, federal and 

state courts have concurrent jurisdiction. As a consequence, the 

21 
But see 42 U.S.C. § 3739, Pub. L. 94-503, Title I, § 116 

(Oct. 15, 1976), appropriating 10 million dollars annually for dis
tribution to state attorneys general "to improve the antitrust cap
abilities of such state." .42 U.S.C. § 3739*(a) . Of the 510,000,000 
for prosecution, only 576,000 has been allocated for purposes of 
assisting the judiciary in adjudication as compared with the balance 
appropriated for improvement of prosecution. The growth of state 
antitrust litigation has been substantial. The apparent federal 
policy is to enable the Department of Justice to concentrate on 
major mergers or consolidations and leave to the states matters 
such as a claimed price fixing practice by a group such as real 
estate agents. 

22 
28 U.S.C. § 1334 (bankruptcy), 23 U.S.C. § 1333 (patent and 

coDvright), 18 U.S.C. § 3231 (criminal cases). 
23 ~ 
H.R. Rep. No. 893, 95th Cong. 2d Sess. (1978). 

24 
See notes 16 through 18, supra. 

25 
See Hare and Wechsler, The Federal Courts and the federal 

Svstem 434-438 (2d ed. 1973). 
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plaintiff's decision of whether to bring a case in state or fed

eral court1is probably based on factors such as the perceived . 

"liberal" or "conservative" tendency of particular state or fed

eral juccesr the location of the two courts, the amount of delav 
26 

in each of the two courts, and the relative cost of federal or 

state litigation. 

If a case is brought in state court and the time limit for 

removal of a concurrent jurisdiction case to federal court has 

passed, a state court is as free from supervision or interference 

by the federal courts in a concurrent jurisdiction case as in the 

supremacy clause cases already discussed. In other words, the only 

review is by appeal or certiorari to the Supreme Court. Even the 

guidance of a federal court declaratory judgment is not available 

in this situation. Thus many cases which involve .rights under 

26 
See Note, Exclusive Jurisdiction of the Federal Courts in 

Private Civil Actions, 70 Harv. L. Rev. 509, 517 (1957): "[S]ven 
though concurrent jurisdiction enables the plaintiff to choose the 
court with the least crowded calendar, there tends IO be no signif
icant difference in the extent of congestion between federal and 
state courts in most areas." Although that may have been true in 
1957, today most federal district courts have a much longer delay 
than does the state court which has concurrent jurisdiction. 

There is an important question also of the relative cost of 
litigation in federal and state courts. This is an issue now being 
studied by the United States Department of Justice. In 1957 it could 
be said that '^expense will probably be roughly equivalent in federal 
and state courts'". 70 Harv. L. Rev. 509, 517* (1957). 

See Aldisert, Judicial Expansion cf Federal Jurisdiction: 
A Federal Judge's Thoughts on Section 1933, Comity and the Federal 
Caseload, 1973 Law and Social Order 557, in which Judge Aldisert 
attributes preference for federal courts to the influence of aca
demics and the media, both of which have assumed that the federal 
judiciary is superior to the state judiciary, a conclusion which 
Aldisert asserts not to be the case. In any event there seems in 
the year 1979 to be a definite trend toward state litigation as 
Dreferabie to litigation in federal court -



151 

federal law are decided by state courts with no guidance or review 

by any federal court. The federal government has, therefore, an 

interest in having these cas.es_decided -by-state judges who are fa

miliar with the law they are applying in such cases and able to apply 

it correctly. 

(3) In the Federal-State Partnership in the Delivery 

of Justice, the Participation of the State Courts . "; 

Has 3een Increased by Recently Enacted Concessional 

Legislation. 1 

Congress frequently imposes ccn ditions on federal spending 

as an inducement for states to pass legislation or to adopt admin

istrative rules which will further congressional policy objectives. 

An early example was a federal credit of 90 percent on an employer's 

federal unemployment tax if the state created and the employer used 
27 

a federally approved unemployment insurance plan. Also, under the 

Clean Air Act: 

Within nine months after the federal standards 
were promulgated, each state was required to submit 
a State Implementation Plan to the agency. The ad
ministrator then had four months to approve or dis
approve each state plan according to eight criteria 
set forth in the Act. . . . If a state's plan was 

See Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 
Recently, Congress changed the requirements for approval of an 
unemployment insurance plan. Mow state and local public emplovees 
must be covered. 3y using the spending power instead of the com
merce power to achieve this goal. Congress has apparently side
stepped the rule of National League of Cities v. Usery, 426 U.S. 
833 (1976). See "Federal Conditions and Federalism Concerns: 
Constitutionality of the Unemployment Compensation Amendments of 
1976," 58 3oston U. L. Rev. 275 (1978). 
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found to be in some respect deficient, the adminis
trator " had two more months in which to promulgate 
regulations for that state. 

Thus, any clean air legislation passed by the states is undoubtedly 

heavily influenced by the federal criteria; and litigation arising 

frcm state clean air legislation, while not "federal question" lit

igation, clearly implicates important federal concerns. These 

cases will be primarily decided by state courts. 

There are many other examples of federally induced state 

legislation: the 55 m.p.h. speed limit (induced by a condition on 
29 

the spending of highway money), eligibility standards for aid no 

families with dependent children (AFDC or welfare), nuclear power 
30 

plant siting, and school lunch programs. In fact, virtually every 

• federal aid^r^g_r^i__is__sub4.ect_to_..some--conditioXLv— and._^e_j^_nditicn 

frequently is that._a._state .pass -and_er.force-legislation~or.__regula-

tions of a type prescribed by Congress or by a federal administrative 

28 
42 U.S.C. §§ 1857-1858a (1970). Comment, "The Clean Air 

Act: 'Taking a Stick to the States,'" 25 Cleve. State L. Rev 371 
374 (1976) 

29 
The federal interest in the enforcement of the 55 mile per 

hour speed limit reflects an .increasing concern v/ith the national 
energy problem. To increase the effectiveness of the enforcement 
program, the federal government has made substantial grants to state 
enforcement agen,cies. Inevitably these lead to increased burdens 
on the state judicial system, but no appropriations are made to 
cover these costs or to increase the capacity of the state judi
ciary to implement the federal policy objective. 

30 
See Lupu, "•.•••eiiare and Federalism: AFDC Eligibility Pol

icies and the Scope of State Discretion," 57 Boston U. L. Rev. 1 
(1977); "Huclear Power Plant Siting: Additional Reductions in State 
Authority?" 23 Gertrude Brick L. Rev. 439 (1975); "The National 
School Lunch Act: Statutory Difficulties and the Need for Manda
tory Gradual Fxoar.sicn of State Programs," 125 U. Pa. L. Rev. 415 
(1976). 
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acency. Some litigation usually follows, and state courts thus 

become involved in the achievement of the federal policy which 

is involved. 

A federal aid program which has a very direct impact on 

state courts is the AFDC program, which requires the states to 

determine the paternity of any child on welfare, usually through 

oaternity litigation, and to attempt to make the father pay sup-

Dort, usually by a state contempt of court action or a criminal 

nonsuoDort prosecution. The failure to do so results in a loss 
31 

by the state of federal AFDC money. 

r(4) The Maintenance of a Hiah Quality of Justice I 

in Federal Courts Has Led to Increasing Efforts 

to Divert Cases to State Courts. i 

L -1 
The high quality or the federal court system must be pre

served. It has been long evident that this can be done only by 

giving state courts major responsibility for the enforcement of 

a great deal of the federal constitutional, statutory, and admin

istrative law. In 1928 Frankfurter and LandiVurged: 
Liquor violations, illicit dealings in narcotics, 

thefts of interstate freight and automobiles, schemes 
to defraud essentially local in their operation but 
involving a minor use of the mails, these and like 
offenses have brought ..to the federal "courts a .volume 
of" business' which, _tp_.no small degree,--endanger their 

3re 
i 

of vindicating the interests behind this body" of recent 

31 
Rinn and Schulman, "Child Support and the New Federal 

Legislation," Journal of the Kansas 3ar Association 105 (Summer 
1977). 

http://_tp_.no


154 

litigation should, on the whole, be as surr.ec by ~"-.z 
spates'. At"~t"he least,' the""expedient of entrusting-
5tc~B courts with the enforcement of federal l^ws ' 
of whis nature, like state enforcement of the Fed
eral Employers' Liability Act, deserves to be 
thoroughly canvassed. 

Xore recently, a report on "The Meeds of the Feceral Courts" said 

The federal courts, however, now face a crisis of 
overload, a crisis so serious that it threatens the 
capacity of the feceral system to function as it should. 
This is not a crisis for the courts alone. It is a 
crisis for litigants who seek justice, for claims of 
human rights, for the rule of-law, and it is there-
rore a crisis for tne nation. 

In his address to the 1979 midwinter meeting of the Confer

ence of State Court Chief Justices, Attorney General 3ell said that 

he has instructed United States Attorneys to meec with state orose-

cutors to see if states will assume additional responsibility for 

the prosecution of some criminal conduct, now prosecuted in federal 

court. The Attorney General used as an illustration bank robbery, 

which he urged be handled by the states as they now do other rob

beries, thus making it possible for the Unit^d_S^te,s_ Department 

of Justice to concentrate on matters, such as large-scale white-

collar crime which, according to the Attorney General, ought to be 

given high priority by the federal government. The Attorney General 

32 
Frankfurter and Landis, The Eusiness of the Supreme Court 

293 (1928). See also The Needs of the Feceral Courts, Report of 
the Department of Justice Committee on Revision of the Federal 
Judicial System (January, 1977) at 7: "Moreover, a powerful judi
ciary, as Justice-Felix Frankfurter once observed, is necessarily 
a small judiciary." See also Hearings on the State of the Judiciarv 
and Access to Justice before the Subcommittee on Courts, Civil 
Liberties and the Administration of Justice of the House Committee 
on the Judiciary, 95th Cong., 1st Sess. (1977), statement of Judge 
Shirley Hufstedler at p. 149. 

33 
The Needs of tne Feceral Courts, supra, n.32. 
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added that he i=lieved it appropriate for the federal government 

to share the increased financial burden which will be imposed on 

the states as a result of this latest policy by the Department of 

Justice. 
34 

In Stone v. Powell, the Supreme Court of the United States 

cecicec that Fo'irth Amendment issues cannot be raised by federal 

habeas corpus if the individual involved has had a full and fair 

hearing in sca:a court, with respect to the resulting increased 

state court responsibility, Judge Carl KicGowan has recently said: 
The recent judicially created limitations on the 
circumstances in which that remedy (habeas corpus) 
may be invoked contemplates that, with few exceptions, 
state courts are willing and able to afford full pro
tection for these federal rights. . . . To some degree, 
these developments may. contain a self-justifying ele
ment: to the extent that they create incentives in 
the improvement of quality of state court processes 
of decision, the need for federal supervision should 
decrease. 

Thus the f ederal__gove_rnjllen't-nas'--now-more—than -ever-r- an-in-

terest in ensuring that state_ courts. are_able._to_apply the Fourth 

Amendment in a way whichconstitutes a "full and fair hearing" and 

thus avoids the necessity of relitigating the Fourth Amendment 

-- -36 
question in the federal courts. 

There are other illustrations of the trend toward greater 

reliance on state courts. 

4428 U.S. 465 (1976). 

-. 35 
McGowan, "Federal Jurisdiction: Legislative and Judicial 

Change," 23 Case Western Reserve L. Rev. 517, 537 (1973). 
36 

See also Younger v. Harris, 401 U.S. 37 (1971)- Huffman v 
Pursue, Ltd., 420 U.S. 592 (1975), limiting the authority of the ' 
federal courts to intervene in pending criminal or civil cases in 
scace courts. 
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One illustration is Gertz v. Robert Welch, Inc., a defa

mation- case which is said to "sniff the focal point of one aspect 

of this struggle {between the law of defamation and the first 
38 

amendment) from the federal to the state courts." 
39 

Also illustrative are Meachum and Montagr.e, holding that 

the protections afforded by the federal due process clause are 

often available only if there is a liberty interest involved which 

has been created by state law. 

During the last session of the Congress, a bill passed the "~"~-. 

House of Representatives which would require an exhaustion of state 

administrative remedies before bringing a civil rights action under 

42 U.S.C. § 1983 raising a conditions-of-confinement issue. The 

bill, which has again been approved by the House Judiciary Committee 
40 

in the current session of the Congress, is designed to give major 

responsibility to the states to dispose of a' maximum number of issues 
41 

^rather than relying, initially at least, en the federal courts. 

Federal jurisdiction in civil diversity cases, probably the 

most important type of concurrent jurisdiction case, has been se

verely criticized and may be abolished or limited in the near future. 

418 U.S. 323 (1974). 
38 

Collins and Drushal,"The Reaction of the State Courts to 
Gertz v. Robert Welch, Inc.," 28 Case Western Reserve L. Rev. 306, 
343 (1978). 

39 
Meachum v. Fano, 427 U.S. 2l:> (1976); Montagne v. Kaymes, 

427 U.S. 236 (1976). 
40 

H.R. 10, approved by a Judiciary Committee vote of 26 to 
2 in March, 1979, 

41 
See The Needs of the Federa l Courts , supra , n .29 a t 15-16. 
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42 
leaving these cases to the state courts. 

I ~ In some instances the trend toward greater reliance upon 

I state courts reflects a judgment that the responsibility is prop-

i erly one for state courts because the interests involved are state 

i rather than federal in nature. This is true of the effort to elim-
1 —r : • . 43 

inate federal diversity jurisdiction. in other situations, how-

ever, the issues have heretofore bge_n_thoucht-of-as—federal in 

nature. This is true, for example, of questions of the meaning of 

the fourth amendment to the United States Constitution and also of 

the meaning of the "liberty" protected by the federal due process 

clause. The consequence is a greatly increased federal interest in 

the quality and_5uantityj^f J:he_work.of the state courts as a con

sequence of the increased responsibility of state courts to "safeguard 

fundamental constitutional rights and liberties of the citizens of 

this country. 

(5) The Federal Speedy Trial Act Has Diverted 

Criminal and Civil Cases to State Courts. 
44 

The total impact of the new federal Speedy Trial Act will 

42 
See The Needs of the Federal Courts, supra, n.29 at 13-15. 

A bill to abolish diversity jurisdiction passed the House but failed 
in the Senate during the past session. It is almost certain that 
the same proppsal will be reintroduced in both the House and Senate 
during the current session. See Statement of Robert J. Sheran, Chief 
Justice of the Supreme Court of Minnesota, Before the Subcommittee 
on Courts, Civil Liberties and the Administration of Justice on 
Diversity Jurisdiction and Related Problems (March 1, 1969). See 
also Sheran and Isaacman, "State Cases Belong in State Courts," 12 
Creighton L. Rev. 1 (1973). 

43 
See Sheran and Isaacman, "State Cases 3elor.g in Stat° Courts " 

12 Creighton L. Rev. 1 (1978). 
44 

18 U.S.C. 3161 et seq. 
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not be kr.own until it is fully implemented on July 1, 1979. How

ever, already reliable indications are that £he_existence of the 

Speedy Trial Act-will contribute to the trend toward greater re

liance on the state courts for the adj_udicat_ion_o^_c_riminal cases 

and also, in all likelihood, civil cases. 

With respect to criminal cases, the number filed in federal 

courts has decreased since the passage of the Speedy Trial Act. 

Vmether this results from the Speedy Trial Act or from a change 

in prosecution policy is less clear. Both the Attorney General of 

the United States and the Director of the Federal Bureau of Investi

gation have indicated a purpose to concentrate on white collar crime, 

interstate crime, organized crime, and domestic surveillance of 

foreign activities, leaving the prosecution of crimes such as bank 
46 

rcbbery to the states. 

The Attorney__General-has~s~tat~e~d—that he believes tnatT~th"e~--

Speedy Trial Act wiJ,l_jeopa-r^i^e^7^UU~p^mn.ng criminal" cases~when 

the act goes into effec.t_o.n-July 1,—1-979. To the extent that this 

is accurate, it will inevitably put additional pressure on federal 

45 
See Report, Speedy Trial Act of 1974 {Administrative Office, 

U.S. Courts, September 30, 1978). 

See Report to tne Congress, Comptroller General of the 
U.S., U.S. Attorneys Do Not Prosecute Many Suspected Violators of 
Federal Laws (February 27, 1978). The report indicates that 7 of 
11 complaints are declined for prosecution and of the declinations 
23% which could have been prosecuted federally are referred to the 
states for prosecution or to a federal agency for administrative 
action. ;See p. 7.) As an illustration of the change in federal 
priorities, there were 4,888 federal Dyer Act prosecutions in 1967 
and only 1,591 in 1975, a reduction of 67.5%. (See p. 15.) 

http://ec.t_o.n
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_r:5::-t-c:s to :;/•' .̂-.cr-̂ asir.c _y -ĵ on s:a:e prcsccuc.on ir. croo: 

t~ *llevia-e the pressure on the federal prosecution and judicial 

The effort to comply with the requirements of the Speedy 

Trial Act also results in an inability of federal courts to give 

pre-= z attention to pending civil cases. In some federal districts, 

all zz the time of all of the judges has been devoted to reducing 

the backlog of criminal cases. This will inevitably produce an 

ir.cer.tive to bring the civil cases in state rather than federal 

cour-. A member of the Florida Supreme Court, in an address to 

the nudwinter Conference of State Court Chief Justices, said that 

the backlog in the federal district courts in Florida has resulted 

ir. all federal wage and hour litigation being brought in the Florida 

state courts. 

(6) An Increased Responsibility Has Been Placed on 

State Court Procedures by the United States 

Supreme Court. 

During^ the past several decades, rierri sinns of the United 

States Supreme _£.<->nrr—ha.ve_greatly increased the procedural due 
47 48 

process protections guaranteed to citizens in criminal, civil, 

4 7 
The impact of federal procedural due process requirements 

on state criminal procedures has been very-substantial . For example, 
the requirements for taking a valid guilty plea have increased greatly, 
making it important that state courts develop adequate guilty plea 
procedures and that state court judges be better informed than for
merly was necessary with respect to the procedural requirements for 
taking a valid guilty plea. 

48 
There are increased procedural requirements in the field 

of civil litigation. For example, in Fuentes v. Florida, 407 U.S. 
67 (1972), the Court held that where state law creates a property 
interest the citizen cannot be deprived of that property interest with
out notice, a hearing, and the other procedural safeguards of the 
federal due process clause. And in Goldberg v. Kelly, 397 U.S. 254 
(1970), the Court held that state welfare benefits cannot be cancelled 
without a hearing and other protections afforded by federal due process. 
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49 30 
-venile, and mental health proceedings. The consequence hi 

been to increase the^procedural ̂ complexity of_ state court litiga

tion requiring the__d_eyelopment..of_ new,. more_adeguate_# and more 

efficient procedures and requiring also a much more intensive pro-

Indicative of the tremendous impact of decisions of the Suoreme 

Court is the following statement of Mr. Justice Brennan: 

In recent years, however, another varietv of 
federal law—that fundamental law protecting all of 
us from the use of governmental powers in ways in
consistent with American conceptions of human liberty— 
has dramatically altered the grist of the state courts. 
Over thej3.as.t-two-cQ&a<3es^—de.cis_ions of the Supreme 
Court of the United_S-ta±es—hav-e—r.e.turn_eQ~~to "the—fun-
damentajT_promises wrough-t_b̂ _J:h.ê _b_lood of thosj^who 
foTTghT" ourr~War between the States, p_romises_whj.ch 
we're thereafter embodied in our fourteenth amendment — 
that m e citizens of~a11 our states are~also ano~no— 
1 ess citizens of our United States, that this birthright 
guarantees our federal constitutional liberties against 
encroacnment by governmental .acx-lon—a-̂ -â -y—̂ -pv̂ -̂ f̂ ETmi-r 
federal system, and that each of us is entitled to due 

49 
The leading such case in the juvenile field is In re Gault 

387 U.S. 1 (1967). 

Illustrative is Lessard v. Schmidt, 349 F. SUDD. 1078 (E.D. 
Wis. 1972); remand 379 F. Supp. 1376 (E.D. Wis. 1974);" remand 413* 
F. Supp. 1318 (E.D. Wis. 1976). The Lessard case held that the State 
of Wisconsin must, in order to civilly commit a person as mentally 
ill: give notice of the factual basis for commitment; hold a hearing 
within forty-eight hours of initial detention and a later full com
mitment hearing; base commitment on a finding, beyond a reasonable 
doubt, of dange*r to self or others; afford counsel, the privilege 
against self-incrimination, and other procedural safeguards required 
in criminal proceedings. As a result, there is increased need for 
carefully worked out state commitment procedures and improved judi
cial education to ensure adequate implementation of the new, more 
complex procedures. 

51 
Some of these have been mandated within the oast several 

years by the highest courts of the state. See, e.g., Vermont Rules 
of Criminal Procedure. See also the registration statistics for 
the National Judicial College and other such organizations. 
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process of law and__the_cqual_protection-of--the laws 
from our siafe governments no less than from our na
tional one"! AT.tn"ough""court"s"-fio"not tocay substitute 
th'sir-personal economic beliefs for the judgments of 
our democratically elected legislatures. Supreme Court 
decisions under the fourteenth amendment have signif
icantly affected virtually every other area, civil and 
criminal, of state action. And while these decision-; 
have been accompanied by the enforcement of federal 
ri^trts—by-fgdeTai courcr: tnev nave sign-rf-rraTTr-l y 
aiterec tne worn of state court judges as well. This 
i"s both—necessary—and—de5-i-rabi-e~u7Vde'r"~bur—fe'deral— 
system—state courts -no- less—than—fpdpra-1—a ro-anri-
ouoht to be the guardians of our lih»ri--»c . . _ 

Every believer in our concept of federalism, and 
I am a devout believer, must salute this development 
in our state courts. . . . 

. . . [T]he very premise of the cases that fore
close federal remedies constitutes a clear call to 
state courts to step into the breach. With the fed
eral locus of our double protections weakened, our 
liberties cannot survive if the states betray the 
trust the Court has put in them. And if that trust 
is, for the Court, strong enough to override the risk 
that some states may not live up to it, how much more 
strongly should we trust state courts whose manifest 
purpose is to expand constitutional protections. wi£h_ 
federal scrutiny diminished, state courts must respond 
by increabiny—trre-i-r—uwn. -

52 
Brennen, "State Constitutions and tne Protection of Indi

vidual Rights," 90 Harv. L. Rev. 489, 490-91, 502-03 (1977). 
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III. 

Tupca.—,_e_rital Principles in Designing Federal 

Support for State Judi cial Systems 

The development of federal financial support for state 

court systems is a phenomenon of the past decade. The origin of 

the concept that federal funding should be provided to aid state 

courts can be traced to the 1967 Report of the President's Com-
. 1 5 T _ 

mission on Law Enforcement and_Acminisfration—of—Justice. In 

that report, it will be noted, the overwhelming emphasis is on 

the nation's crime problem and on the inability of the states to 

discharge their obligations to society in a field that the report 

conceded to be local in nature- Although the Commission envisioned 

a federal support program for the states "on which several hundred 

million dollars annually could be profitably spent over the next 

decade, " the only specific coî t—or-ê s-garrrs—that "were highlighted— 

dealt with the education and training of judges, court administra
tors and other support personnel. The basic recommendations af

fecting court systems dealt with the need__fox—the—st-a-t-e-s—fehen-

selves to reorganize their judicial_s.v.stems—and_to—upgrade_tjnpi r 

procedures. 

The 1967 Report's primary emphasi s on federal assistance ] 

to the states was in the areas of law enforcement and corrections. / 
( 

53 
"The Challenge of Crime in a Free Society," Reoort bv the 

President's Commission on Law Enforcanent and Administration of 
Justice, Washington, D.C. (1967). 

54 
Id., pp. 284-286, 296-297. 
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Lri z-z.e administration of the program was therefore to be placed 

- -_ —*-=• United State_s_Dgj3artmen.t_0-f—J:us.tice It is worth noting 

-—. -z2iS.s regard that the Federal courts had long since extricated 

c2^^r-sslves from the administrative services of the Department of 

C:;«-=.!•-e on the orinciple that the indeoencence of the federal 
55 

—-uficial system demanded it. This emphasis on police and cor-

-icnal problems was carried over into_the—CLongr-ess-ional.—de-l-i^j-

:icr.s that resulted in the 13.6ft nmn-i-J3u:j C-'iiim -control arrd Safe 

;is Act, the statute under which the_Law_ Enforcemen 
X 

~\ ~s.c= Administration (LEAA) has provided some $6.6 billion in 
• " ~~ " ' 56 
assistance to the states over the period from 1969 to 1978. 

Vcou-rt programs were not specifically provided for in the original -~\ 

L.E---A ar.act-.ent at all, despite the obvious fact that courts play 

a_n essential role in the operation of any criminal ju; tice system. --'* 

55 
Chandler, K. p., "Some Major Advances in the Federal Ju

dicial System, 1922 - 1947," 31 Federal Rules Decisions 307, 517. 
The principle of judicial independence was a cornerstone for the 
1939 act creating the Administrative Office of the U.S. Courts. 

56 
See, "Federal Law Enforcement Assistance: Alternative 

Approaches," Congressional Budget Office (April, 1978), p. 34. 
Other federal sources of assistance to state courts are 

outlined in "Alternative Sources for Financial and Technical 
Assistance for State Court Systems," National Center for State 
Courts (Northeastern Reg. Off. 1977). They include: traffic 
court grants from the National Highway Safety Administration, 
grants under the Department of Labor's CETA program, capital im
provement grants under the Department of Commerce's Economic De
velopment Administration, grants under the Department of HEW's 
National Institutes, personnel development grants under the Inter
governmental Personnel Act (U.S. Civil Service Commission), re
search grants from the National Science Foundation, etc. 

http://ar.act-.ent
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By administrative interpretation, and later by congressional 

enactment, the role of state courts was finally recognized in the 

program of federal support for improved administration of criminal 

justice in the states. Judicial programs have remained ^minor 

part of the federal effort:, however, and_^h_e_figur.e._gene^a_ily__ agreed 

upon is that about 5 percent of the LEAA funds have been used for 

_ — — — - « = --

the improvement of state court svsterns.^ Notwithstanding the 

limited nature of federal financial assistance to state courts 

over the decade, this L.EAA experience has been characterized as a 

"most radical and novel development" that raises fundamental issues 

concerning the on-going relationship between the federal and state 
5, 

governments insorar as the nation's jucicial systems are concerned. 

Those issues include: The effect of federal funding on the indepen

dence of state judiciaries; the possibility of federal restrictions, 

conditions and standards•being applied to state courts; the design

ing of acceptable means for providing funds to national organiza

tions that support state judicial systems; and the problems arising 

out of a bureaucratic federal administration of the program through 

the U. S. Department of Justice. 

Given the persuasive reasons that have been stated for 

This figure is limited to court urograms specifically, 
excluding programs designed for prosecutors, defenders and general 
law reform. See, Haynes, et al., supra note 3 at pp. 20-26; Kleps, 
supra note 3 at p. 4 and at pp. 83-39. 

58 " 
Meador, "Are we Heading ror a Merger of Federal and State 

Courts," Judces' Journal (Vol. 17, No. 2) Amer. Bar Assn., Chicago 
(1973) pp. 9". 48-49. 



165 

federal fir.c.'.ciai. s-pport to ŝ a;;e court syscer.s, how can stace 

goals best be achieved in such a program? The LEAA experience to 

date has led sorr.e states to conclude that the price of federal 

support is too great, that the results achieved through federal 

grants do not justify the effort required jĉ -ajxtra-rn—t̂ verr 

would rewrite nhe LEAA_p_rp_gram—entir-e-1-y—-î -o-r-ae: 

wholly new scheme for the^g^lij/ery^of^federal dollars to the state 

judiciaries. Most states, however, would support building on the 

LEAA experience to fashion a more workable program that can accom-

modate both state needs and national commitments, a program that 

will create a balance of state goals and federal funding. The past 

decade of state court experience with LEAA, of course, is the prin

cipal basis upor. which such a future program should be designed. 

It has been pointed out that no serious thought was given 

to the inclusion of state courts in thp nr: gi r_a 1—authorizing— / 

legislation for LEAA. More than that, the bureaucratic system 

designed for implementation of the LEAA program would disturb 

even those who are the least concerned about judicial independence. 

Whether viewed in terms of the block grant proyrams administered 

through the states or the discretionary grant program run from 

Washington, the need for judicial competition with executive agen

cies in the LEAA programs has created practical and policy-problems 

59 
of immense Droportions. 

59 
See, Irving, et al., supra note 3 at p. 11: "Concern about 

the erosion of the independent and equal status of the judiciary as 
an equal branch of government under the present LEAA administrative 
structure is reaching crisis proportions." 
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The LEAA program for block grants to the states was required 

to be administered by state planning agencies designated or estab

lished by the Governors of the states. Insofar as state courts are 

concerned, the successes and failures of this program are often 

traceable directly to the degree of cooperation from, or the 

representation of judicial agencies on, these executive branch 

state planning agencies. Reports from those states having strong 

judicial representation on the state planning agencies reflect 

general satisfaction with the quality of the funding support 

accorded, judicial projects. Other states experienced paper 

representation rather than having a real voice in zhe program, and 

still others had no voice at all. The availability of federal 

dollars for state court improvement often bpcamp nn-o -im^-ij^j-han 

reality and the price of competition, compromise and concensus 

has become D O great for some. Indeed, even in those states where 

the judicial leadership has exercised its power effectively, there 

arose a growing concern about the propriety of an execucive branch 

agency dictating the goals to be attained by a state's judicial 

agencies. The lumping together of "police, courts and corrections" 

into one large mix called a " criminal justice system" was di s turbing 

to most judges, court administrators and others having responsibil-

ity for judicial administrat ion. 

At the same time, the LEAA funding of the past decade took." 

place curing the emergence of strong organizational—;and administra

tive activity aimed at state court system imorovement. The simpli-

fication of trial and appellate court structures and procedures. 
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the creation of supporting policy and administrative agencies within 

the judiciary and the employment of professional court executive 

officers were phenomena of the years preceding and during the LEAA 

period. These re form activities were often impaired by executive 

rules and regulations emanating from Washington and from state 

houses across the country. Concern has been expressed that the \ 

federal controls inherent in the LEAA program could seriously 

jeopardize not only judicial independence within stags but J 

indeoendent state action as well. The experience of the states 

with the LEAA-sponsored "standards and goals" project was but one 
60 

example giving rise to such concern. 

Aside from the problems generated by federal executive 

activity, the day-to-day interaction of judc^s and court adminis-

trators with others in the criminal justice pQnmunit-y gavp aririi-

tional cause for concern. The ambiguity surrounding LEAA's — 

purposes and the focusing of its attention on increasing expendi

tures at the local level tended to undermine state court adminis

tration despite the many laudable advances made in state court 

systems with federal funds. Judicial input in the planning and 

National' Advisory Commission on Criminal Justice Standards 
and Coals, Washington, D.C. (1973). The commission published seven 
volumes, including the one on "Courts." 

See. Mcador, supra note 26 at p. 49: "Only a modest imagi
nation is needed to foresee the development of federal standards 
for stare courts in order for then to be eligible for federal 
appropriations. . . It would be strange indeed for the state 
judiciaries to be subject to greater federal authority than are 
the federal courts. Yet that prospect is not far-fetched and may 
indeed already be happening under present funding arrangements." 
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use of federal funds at both state and local levels tended to be 

minimal. Not until the provision for state judicial planning 

committees in the 1976 LEAA reauthorization legislation was clear 

congressional recognition giyj*n_J^o_the role of state court systems 

in the planning of LEAA programs.- But even the emergence of this 

recognition was accompanied by confusion and controversy surrounding 

the inclusion of Drosecutors and defenders in the LEAA conceot of 
61 

state judicial planning committees. Ne^ertheles_s_,_with the 

development of such committees, and_with_their power to pass 

judgment on judicial funding decisions at both state and local 

levels, there appeared for the_ first time some hope for___an informed 

and coordinated approach to LEAA expenditures for judicial system 

improvement. 

Cutting a wide swath across the state block grant programs, 

the LEAA discretionary grant program administered from Washington 

tended to undercut any coordinated programs at the state and local 

levels under the block grants. A local court unable to fund its 

program with either local or state funds under the block grant 

See Opinion of LEAA General Counsel (July 24, 1978), 
reprinted in the 1978 Annual Report of the California Judicial Planning 
Committee, Attachment S. p.3. This opinion, and similar opinions 
to other states, finally accepted the definition of "court projects" 
as excluding prosecutorial and defense services, thus ending a long 
controversy on the point. 

This problem carried over from the LEAA decision to include 
with "courts" the functions of prosecutors, defenders and law reform. 
The problems arising from this classification decision have been 
noted in many of the reports that have analyzed court problems in 
connection with the present LEAA structure. See Haynes, et al., 
supra, n.3 at pages 3, 14-15 and 20-26; Irving, et al., supra, n.3 
at pages 15-16, 126-131 and Appendix E ("Implications of 'Courts' 
Definition for LEAA Funding"). 
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funding system could by-pass state guidelines by obtaining direct 

federal funding from Washington. This kind of activity was often 

known only after the fact by those most responsible for state 

judicial system management. There was, in fact, virtually no 

state judicial system input in the use of discretionary funds 

administered from Washington. This condition often tended to 

destroy the effectiveness of a state's judicial planning process 

and it was sometimes counterproductive to the attainment of 

priority goals sought to' be achieved by state judicial systems. 

The LEAA funding programs have also been used to implement 

federal policies unconnected with -the mandate and purpose of the 

LEAA program. The ability of federal executive officers to 

attach conditions to the receipt of federal monies has sometimes 

b e e n U s e d t O a c h . i ^ v * <jr>*.l_<- nn<- - ^ w » y i f ^ a - l l y - g*»> f r t r t r h .in—j-.fcu->^|fp a a 

statute. The "standards and goals" project has already been 

mentioned, and other examples exist. One is found in the LEAA 

regulations governing computerized criminal history information 

systems in the states. The operating requirements and the 

security and privacy regulations are specifically tied to the 
62 

acceptance of federal grants for information systems. 

Despite all of LEAA's operating and policy problems, it is 

62 
LEAA Regulations Governing Criminal Justice Information 

Systems (40 Fed. Reg. 22114 (1975); 28 Code of Fed. Regs. Sec. 20.20 
(a)). The regulations purported to apply retrospectively, to juris
dictions that had previously accepted federal grants for information 
systems. In its comprehensive report on LEAA the 20th Century Fund 
noted that both the standards and goals project and the computerized 
crime information system project were spontaneously generated from 
Washington by LEAA officials. See 20th Century Fund, "Law Enforce
ment: The Federal Role,"New York (1976), pp. 67, 73-85. 
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abundantly clear that substantia1 benefits have been experienced 

by many state court systems through the use of federal funds. 

Structural and organizational changes have taken place in a 

number of states as a result of funding by LEAA, and demonstration 

grants have been successful in many instances. Educational 

programs, including the establishment of judicial colleges in 

several states, have been widely praised throughout the country as 
63 

have a number of technical assistance and research grants. One 

commentator has concluded that "any review of the past 10 years 

must conclude that LEAA has been the single most powerful impetus 

for improvement in state court systems." 

From this decade of LEAA experience certain elements can be 

identified as essential in the development of any future program 

for support to state court systems. Foremost among them is the 

need for a clear congressional statute recognizing the separation 

of powers principle in the functioning of state governments and 

the independence of state judiciaries in tne__exercise..of their 

judicial powers. This action alone would create a more favorable 

climate for the exercise of the judiciaries' proper role in 

planning for expenditures in state court systems amidst the 

competing executive branch interests. Federal recognition of the 

For a professional cri ticism of LEAA's research programs, 
see. National Academy of Sciences, "Understanding Crime: An 
Evaluation of the National Institute of Law Enforcement and 
Criminal Justice," Washington, D.C. (1977). 

Xieps, supra note 3 at pages 91-92. 
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separate and independent nature of state judicial systems" would do 

much to allay fears of executive branch control at federal, state 

and local levels of government. Whether associated with the block 

grant program or the discretionary funding program, recognition of 

this independence seems to be absolutely essential for any really 

successful proaram of future federal assistance to state court 1'', / 

„—: U 
systems. 

64 
An example of the Kind of legislative finding that 

recognizes judicial independence as a fundamental consideration 
in this field is found in the California Legislature*s creation 
of a judicial planning committee in 1973. (Stats. 1973, Ch. 1047.) 

§13830. Membership Appointed by Judicial 
Council Legislature's Findings. 

There is hereby created in state government 
a Judicial Criminal Just ice Planning Committee of 
seven members. The Judicial Council shall apDoint 
the member? of.the committee who shall hold office 
at its pleasure. In this respect the Legislature 
finds as follows: 

(a) The California court system has a con
stitutionally established independence under the 
judicial and separation of power classes of the 
State Constitution. 

(b) The California court system has a state
wide structure created under the Constitution, state 
statutes and state court rules, and the Judicial 
Council of California is the constitutionally 
established state agency having responsibility for 
the operation of that structure. 

(<f) The California court system will be 
directly affected by the criminal justice planning 
that will be done under this title and by the 
federal grants that will be made to implement that 
planning. 

(d) For"effective planning and implementa
tion of court projects it is essential that the 
executive Office of Criminal Justice Planning have 
the advice and assistance of a state judicial 
system planning committee. 
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A second essential ingredient in future federal programs 

should build upon the favorable experience of state judicial 

planning committees under the existing LEAA—s-tatute-. A logical 

next step in designing a successful federal funding program 

would be the creation and staffing of a national institution 

whose members, or at least a substantial majority of whose members, 

can represent state court systems. The delegation of responsibil

ity to such a body for the planning of federal expenditures to 

support state court improvement could be achieved with minimal 

disruption to the established concepts of federal-state relations, 

and it would have the maximum support from the state judicial 

systems which LEAA has never enjoyed. Such a knowledgeable and 

representative group should be charged with responsibility for 

establishing priorities and policies for the distribution of 

federal funds to state court systems based upon their established 

judicial needs and priorities rather than upon assumed needs as 

perceived by federal or state executive agencies. 

The establishment of this agency would command the respect 

of both federal authorities and state recipients. A clearly 

identified national responsibility for such an agency would avoid 
„ :*• • 

duplicative and overlapping efforts by the various federal funding 

sources and would provide a clear route of access for state court 

planners. Coordination of the agency's efforts with existing 

judicial planning committees in the states would afford a maximum 

opportunity for judicial input and, most importantly, would create 

judicial responsibility for the effectivemess and success of any 
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state court improvement programs supported by federal funds. 

A third principle which should be incorporated into any 

future program of federal assistance to state courts is that the 

nationwide organizations that support state_judicial systems 

should be principal recipients for the continuing allocation of 

the federal funds that are awarde.ct-on ? ^i crr.Ahj^ary-^*^^-q 

directly from Washington. The- national organizations mentioned 

hereafter are only illustrative of the kind of national effort 

that could well be supported by the continuing allocation of 

federal funds. The educational programs that are represented by 

the National Judicial College at Reno and by the Institute for 

Court Management at Denver represent a category that is extremely 

important to state judicial systems and that has proved to be of 

great value. The general support activities of the National 

Center for State Courts, with its regional offices, technical 

assistance teams and research programs, illustrate the kind of 

professional assistance that is desperately needed by many states. 

Similarly, the technical assistance programs of the American 

University in Washington have proved to be very helpful in a 

number of instances. Finally, the research activities of the 
y 

Institute for Judicial Administration in New York, of the American 

Judicature Society in Chicago and of a number of academic institu-

"- tions that have worked in the judicial fieid deserve continuing 

support. 

The discretionary federal funds that are available for the 

purposes outlined are administered at the present time by a 

60-753 0 - 80 - 12 
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variety of bureaus and subdivisions of the federal government. 

Funds are allocated for priorities that are separately established 

by these federal agencies, thus making a coordinated aoproach on 

a high priority basis almost impossible. The national judicial 

planning agency referred to above could easily be given the 

responsibility for establishing priorities in the use of the 

anas and for approving the national programs that are 

organized by federal funding agencies to aid,sj:.aj:_e_ijjdicia_l_ 

systems.- If this principle were incorporated into future federal 

programs for assistance to state courts, increased coordination 

in the application of federal funds would follow, proven Drograms 

would be spread to more and more states and a more effective use 

of federal funds would result. 
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The Challenge for the Future for State and Local Court Systems 

The challenge to state and local courts is to do justice 

and maintain the confidence and respect of the public. To achieve 

these goals requires continuing improvement and growth. Attention 

must be given to the role of courts in the community as well as 

the internal organization and procedures of the courts. 

I. Courts and the Community 

Historically, a vast gulf has been perceived by observers 

between courts and the communities they serve. To bridge this gulf, 

many legitimate community concerns need to be addressed, without 

sacrificing the values of equity and efficiency that have guided 

twentieth century judicial reforms. Effective access to adjudica

tive forums is essential for all disputants. The provision of ade

quate representation for all is necessary to insure that courts 

are not used as instruments of oppression. The existence of lang

uage, geographic, psychological, and procedural barriers to justice 

must be recognized and alleviated. Courts must be sensitive to 

the prob.lem of compelling members of the public to submit matters 

to courts which do not involve real disputes requiring exercise of 

judicial discretion. Less expensive and complex processes must be 

provided to maintain the availability of courts for their funda

mental dispute resolution functions. 

Courts should insure that community service as a witness 

is comprehensible and convenient. The judiciary should insure 

that victims, especially the elderly, the very young, and those 

subjected to violence are treated with special care and concern 

throughout the process. Jury service should be spread widely among 
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community members and burdens of such service minimized as much 

as possible, 

f"- The justice system should experiment extensively, where 

; appropriate, with the use of lay community members as dispute 

'< resolvers in mediation, arbitration and adjudication and with 

- other forms of dispute resolution. The present court system should 

evolve into a comprehensive justice system by incorporating non

judicial modes of dispute resolution as they prove successful. 

Our system of government relies upon independent judges free 

to render decisions in accord with their own hearing of the facts 

and reading of the law. On the other hand, the judiciary recog

nizes that the lay community has a proper role in issues such as 

personnel selection, courthouse location, and judicial demeanor. 

' To accomplish the delicat;_P h?ip-iriprT.iv̂ irf«w*n- rn**—n-ee#s—f-oi—judi

cial independence and community .i_gy_oJ1vF>mpnt f rnnrt<; mj*y—in^F-ease 

the areas where community input is sought without allowing intru-

sion on the judicial decision-making process. Citizen participation 

in selection and discipline of judges is appropriate. Citizen 

input should be received on judicial councils, court advisory 

committees and other policy making and administrative organs of 

the court system. The justice system should have effective programs 

for detecting and responding to citizen grievances and community 

perceptions about its performance and policy-making authority. 

Administrative control should be delegated to lay community rep

resentatives for at least some nonprofessional dispute resolution 

forums. . 
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II. Internal Organization and Pr.ncgd.UKf>fi„̂ f_r>ie_-Courts 

Courts are complex institutions which vary in size and 

scope from a single judge sitting without staff to a conglomerate 

of judges operating in specialized divisions supported by thousands 

of employees. Internal organization of courts includes everything 

from the relationship of the courtroom clerk and the trial judge 

to the budgetary processes through which a state or national court 

system presents its need to various appropriating authorities. 

Internal procedures include those which affect the final disposition 

of cases and those which only support the litigative function. 

There a number of challenges to' state courts to achieve the most 

effective internal organization and procedures. Administrative 

structures of state court systems need to be examined to find the 

! most effective way of providing leadership, administrative assist-

l ance. and re?}jAnt!iwpnA<;<!. 

Judicial selection, training, motivation and discipline are 

critical subjects for effective court operation. Processes must 

be devised whereby the best personnel can be selected for the ju

dicial system. Continuing judicial education is essential for 

judges at all levels. All personnel benefit from a strong train

ing program, not just in sharpening technical skills and sensi

tivity but in building motivation and reducing a sense of isolation. 

Management of trial courts is particularly important for 

the control of pace and flow of cases through the system. Early 

management of cases is helpful so that disposition is prompt and 

efforts to settle are sincere. In criminal matters speedy trial 
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rules require courts to establish an effective information system 

and to monitor each case effectively. In order to meet require

ments of efficiency in both civil and criminal__fields^,._courts must 

adhere to some performance standards set at either a local or state 

wide level and use goals and objectives as j^ell as measurement tool 

to meet these performance expectations. Judges must maintain effec 

tive communication with the bar. The effective processing of cases 

requires an effective level of communication with lawyers who rep-" 

resent the litigants. 

In the final analysis, the judiciary must recognize it is 

their responsibility to establish and maintain effective organiza

tion and procedures. If courts accept this responsibility and have 

the resources to carry out the responsibility, the respect for and 

integrity of the judiciary can be maintained. 

These are but a few of the challenges facing the state judi

ciary if they are to remain an effective instrument for the de

livery of justice to the American people. State courts can serve 

a unique role as the incubator for ideas and innovations for the 

entire justice system. The indeoe_nd_en.ce_o.f—these—cou-r-t-s—i-nsures a 

large measure of diversity and there is_bo_t_h_pride_and..strength in 

that diversity. 

To maintain the independence and diversity of state courts 

there are limitations on uses to which federal funds would be put 

by state and local courts. Funds made available to state court's 

under this act would be used to supplement the basic court systems I 

of the several states. They would not be used to support basic \ 
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court services. They would provide for a measure of excellence 

by supporting research, technical assistance, test and demonstra

tion of new techniques, education and training, and dissemination 

of new knowledge to the state courts. Funds would not be used to 

employ more judges or to fund essential, on-going judicial func

tions. Funds would not be used for construction of court facili

ties, except to the extent of remodeling existing facilities to 

demonstrate a new architectural or technological technique, or to 

provide temporary facilities for new personnel involved in demon

stration or experimental programs. Funds would also not be used 

for payment of judicial salaries. These limitations are required 

by considerations of federalism and separation of powers as well 

as considerations of most cost effective uses to which limited 

federal funds should be put to bring about improvement in, rather 

than maintenance of, state court functions. 
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3e it enacted by the Senate and House of Representatives 

of the United States of America-in-Congres.s_assembled, That this . 

Act may be cited as the Ni£ate Justice Institute Act of 197S 

the declared__poJ1icy_.o.f__the...Congress_.to__aid..s.tate _and_ local 

governments in strengthening and improving their judicial systems 

in a manner consistent with the docjy:_ine_of_separation_o..f_p_owers 

and federalism. 

Sec. 101 (a) Definitions.—As used in this title, the term— 

(1) 'Board' means the Board of Directors of the State Justice 

Institute; 

(2) 'Institute' means the Corporation for the State Justice 

Institute established under this title; 

(3) 'Director' means the Executive Director of the Institute; 

(4) 'Governor' means the Chief Executive Officer of a State; 

(5) 'Recipient' means any grantee, contractee, or recipient 

of financial assistance; 

(6) 'State' means any State or Commonwealth of the United States, 

the District of Columbia, the Commonwealth of Puerto Rico, the Virgin 

Islands, Guam, American Samoa, the Trust Territory of the Pacific 

Islands, and any other territory or possession of the United States; 

(7) 'Supreme Court' means highest appellate court and admin

istrative authority within a State unless legislatively established 

judicial council supersedes that authority. 

Sec. 102(a) There is hereby established in the District of Columbia 

a private nonprofit corporation, which shall be known as the S-tate 

Justice Institute, whose purpose it shall be-to .furxher-the—develop-

ment and adoption of improved?judicial" acmi pi srrai-Son''-i n t-he State 
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Courts of the United States. 

(b) Findings.—The Congress finds and declares that— 

(1) the_quality of iust.ice in the nation is largely determined 

by the quality of justice in state courts; 

(2) state courts share with the federal courts the general 

responsibility for enforcing the requirements of the constitution 

and laws of the United States; 

(3) in the federal-state partnership in the delivery of 

justice, the participation of the sta^e._court.s_has.-been—increased 

by recently enacted federal legislation; 

(4) the maintenance of a high" quall'ty of justice in federal 

courts has led to increasing efforts to divert cases to state courts; 

(5) the federal Speedy Trial Act has diverted criminal and 

civil cases to state courts; 

(6) an increased responsibility has been placed on state 

court procedures by the Supreme Court of the United States; 

(7) consequently, there is a significant federal interest in 

maintaining strong and effective state courts; and 

(8) it is appropriate for the federal government to provide 

financial and technical support to the state courts to insure that 

they remain strong and effective in a time when their workloads are 

increasing as a result of federal government decisions and policies; 

and 

(9) strong and effective state courts are those which produce 

understandable, accessible, efficient and equal justice, which recuires 

(a) qualified judges and other court personnel; 

(b) high quality education and training nrngramg fnr jiiHgoc 

and other court personnel; 
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(c) appropriate use of qualified nonjudicial personnel to 

assist in court decision-making; 

(d) structures and procedures which promote communication 

and coordination among courts and judges and maximize the efficient 

use of judges and court facilities; 

(e) resource planning and budgeting which allocate current 

resources in the most efficient manner and forecast accurately the 

future demands for judicial services; 

(f) sound management systems which take advantage of modern 

business technology including records management procedures, data 

processing, comprehensive personnel systems, efficient juror utiliza

tion and management techniques, and advanced means for recording 

and transcribing court, proceedings; 

(g) uniform statistics on caseloads, dispositions, and other 

court-related processes on which to base day-to-day management de

cisions and long-range planning; 

(h) sound procedures for managing caseloads and individual 

cases to.assure the speediest possible resolution of litigation; 

(i) programs which encourage the highest performance of 

judges and courts, to improve their functioning, to insure their 

accountability^to the public, and to facilitate the removal of 

personnel who are unable to perform satisfactorily; 

(j) rules and procedures- which reconcile the requirements 

of due process with the need for speedy and certain justice; 

(k) responsiveness to the need for citizen involvement in 

court activities, through educating citizens to the role and func

tions of courts, and improving the treatment of witnesses, victims. 
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ana jurors; 

(1) innovative programs for increasing access to justice 

by reducing the cost of litigation and by developing alternative 

mechanisms and techniques for resolving disputes. 

A€) furpose.—It is the purpose of the Congress in this Act 

to assist the state courts, and organizations which support them, 

to attain the above requirements for strong and_effective courts. 

through a funding mechanism consistent with the doctrines of separation 

of powers and federalism, and thereby to improve the quality of 

justice available to the .fimerican-oeoole. To—achieve -this -purpose 

the Institute shall 

(1) direct a national program of assistance designed to assure 

each person ready access to a fair and effective system of justice 

by providing funds to 

(A) State courts; and 

(B) National organizations which support and are supported 

by State courts. 

(2) The Institute should not duplicate functions adequately 

performed by existing organizations and should promote on the paxt 

of agencies of state judicial administration, responsibility for 

success and effectiveness of state courts improvement programs 

supported by federal funding; 

(3) foster coordination and cooperation with the federal 

judiciary in areas of mutual concern; 

(4) make recommendations concerning the proper allocation 

of responsibility between the state and federal court systems; 
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(5) promote recognition of the importance of the separation 

of powers doctrine to an independent judiciary; and 

(6) encourage education for the judiciary through national 

and state organizations, including universities. 

(d) The Institute shall maintain its principal offices in the 

District of Columbia and shall maintain therein a designated agent • 

to accept services for the Institute. Notice to or service upon the 

agent shall be deemed notice to or service upon the Institute. 

(e) The Institute, and any program assisted by the Institute, 

shall be eligible to be treated as an organization described in 

section 170(c)(2)(B) of Internal Revenue Code of 1954 and as an 

organization described in section 501(c)(3) of the Internal Revenue 

Code of 1954 which is exempt from taxation under section 501(a) of 

such Code. If such treatments are conferred in accordance with the 

provisions of such Code, the Institute, and programs assisted by 

the Institute, shall be subject to all provisions of such Code 

relevant to the conduct of organizations exempt from taxation. 

GQ3£ERSgNG BODY 

Sec. 103(a) The Institute shall be supervised by a Board of Dir

ectors (hereinafter referred to in this title as the "Board") con

sisting of twelve voting members which shall be appointed by the 

President, by and with the advice and consent of the Senate. From 

an initial list of candidates submitted to the President (twelve by 

the Conference of Chief Justices; nine from the Conference of State 

Court Administrators, named by the Conference of Chief Justices; 

and three from the public sector), the Board is hereby to be composed 
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(1) Six judges and three court administrators. 

(2) Three public members no more than two of whom shall be 

of the same political party. 

(b)(1) The term of office of each voting member of the Board 

shall be three years. Provided, however, that part (b)(2) of this 

section shall govern the terms of office of the first members ap

pointed to the Board; and provided further that a member appointed 

to serve for an unexpired term arising by virtue of the death, dis

ability, retirement, or resignation of a member shall be appointed 

only for such unexpired term, but shall be eligible for reappoint

ment consistent with (b)(2) of this title. 

(b)(2) The term of initial members shall commence from the 

date of the first meeting of the Board, and the term of each member 

other than initial members shall commence from the date of termina

tion of the preceding term. Five of the members first appointed, 

as designated by the President at the time of appointment, shall 

serve for a term of two years. Each member of the Board shall con

tinue to.serve until the successor to such member has been appointed 

and qualified. 

(c) No member shall be reappointed to more than two consecu

tive terms immediately following such member's initial'term. 

(d) Members of the Board shall serve without compensation, but 

shall be reimbursed for actual and necessary expenses incurred in 

the performance of their~of f icial duties. 

(e) The members of the Board shall not, by reason of such 

membership, be deemed officers or employees of the United States. 
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(f) The Board shall select from among the voting members 

of the Board a chairman, who shall serve for a term of three years. 

Thereafter, the Board shall annually elect a chairman from among 

its voting members. 

(g) A member of the Board may be removed by a vote of seven 

members for malfeasance in office or for persistent neglect of or 

inability to discharge duties, or for offenses involving moral 

turpitude, and for no other cause. 

(h) Regular meetings of the Board shall be held quarterly. 

Special meetings shall be held from time to time upon the call of 

the chairman, acting at his own discretion or pursuant to the peti

tion of any seven members. 

(i) All meetings of the Board, of any executive committee of 

the Board, and of any council established in connection with this 

title shall be open and subject to the requirements and provisions 

of section 552 b of Title 5, United States Code (relating to open 

meetings). 

(j) Each member of the 3oard shall hereby be entitled to one 

vote. A simple majority of the membership shall constitute a quorum 

for the conduct of business. The Board shall act upon the concurrence 

of a simple majority of the membership present and voting. 

(k)(l) In its direction and supervision of the activities of 

the Institute, the Board shall 

(A) Establish such policies and develop such programs for 

the Institute as will further achievement of its purpose and perform

ance of its functions; 
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(B) Establish, policy and funding priorities; 

(C) Appoint and.fix the duties of the Executive Director 

(hereinafter referred to in this title as the "Director") of the 

Institute, who shall serve at the pleasure of the Board and shall 

be a nonvoting ex-officio member of such Board; 

(D) Present to other__go_vernment-departments7 agencies, 

and instrumentalities whose programs or activities__relate to the 

administration of justice jjt_the_state—judi.clarj.es_of._the- United Spates, 

the recommendations of the Institute for the improvement of such 

programs or activities.;, and 

(E) Consider and recommend_to„both public and private 

agencies aspects of the operation of the state courts of the United 

States deemed worthy of special study. 

- OFFICERS' AND EMPLOYEES 

Sec. 104(a) (1) The Director, subject—to—<jenerad-~p~o~ncies established" 

by the Board, shall supervise the activities of persons employed by 

the Institute and may appoint and remove such employees as he deter

mines necessary to carry out the purposes of the Institute. 

(2) No political test or political qualification shall be 

used in selecting, appointing, promoting, or taking any other per

sonnel action #ith respect to any officer, agent, or employee of 

the Institute, or in selecting or monitoring any grantee, contractor, 

or person or entity receiving financial assistance under this title. 

(b) Officers and employees of the Institute shall be compen

sated at rates determined by the Board, but not in excess—of—the-

rate of level V of the Executive Schedule specified in Section 5316 

of Title 5, United States Code. 

http://judi.clarj.es_of._the
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(c) (1) Excep_t__a_s_otherwLse-sp2-ei-f icalLy_..pravi.ded._in__the 

Title, officers or employees, and the Institute shall not be con

sidered a department, agency, or instrumentality of the Federal 

Government. 

(2) Nothing in this title shall be construed as limiting 

the authority of the Office of Management and Budget to review and 

submit comments upon the Institute's annual budget request at the 

time it is transmitted to the Congress. 

(d) Officers and employees of the Institute shall be consid

ered officers and employees of the Federal Government. _fp_r_ purposes 

of the following provisions of Title 5_,_UnJ-ted.~5-iates- Code: Sub

chapter I of Chapter 81 (relating to compensation for work injuries) ; 

chapter 83 (relating to civil service retirement); chapter 87 (re

lating to life insurance); and chapter 39 (relating.to health in

surance) . The Institute shall make contributions at the same rates 

applicable to agencies of the Federal Government under the provisions 

referred to in this subsection. 

(e) The Institute and its officers and employees shall be 

subject to the provisions of section 552 of Title 5, United States 

Code (relating to freedom of information). 

JPOWERS, DU^ES^_ANJX^^M^TftT^ONS 

Sec. 105(a) To the extent consistent with the provisions of this 

title, the Institute shall exercise the power conferred upon a 

nonprofit corporation by the District of Columbia Nonprofit Corpora-

tion Act (except for section 1005(a) of title 29 of the District of 

Columbia Code). The Institute is authorized to award grants and enter 

into contracts or cooperative agreements in a manner consistent with 
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section 105(b) of this title in order to 

(1) conduct research, demonstrations, or special projects 

pertaining to the purposes described in this title, and provide 

technical assistance and training in support of tests, demonstra

tions, and special projects; 

(2) ensure the Director of the Institute the authority to 

make grants and enter into contracts under this title; 

(3) serve as a clearinghouse and information center where not 

otherwise adequately provided, for the preparation, publication, and' 

dissemination of all information regarding state judicial systems; 

(4) participate in joint projects with other agencies, and 

including the Federal Judicial Center with respect to the purposes 

of this title; 

(5) evaluate, where appropriate, the programs and projects 

carried out under this title to determine their impact upon the 

quality of criminal, civil, and juvenile justice and the extent 

to which they have met or failed to meet the purposes and policies 

of this t,itle; 

(6) to encourage and assist in the furtherance of judicial 

education; 

(7) to encourage, assist, and serve in a consulting capacity 
r • 

to state and local justice system agencies in the development, main

tenance, and coordination of criminal, civil, and juvenile justice 

programs, and services; and 

(8) to be responsible for the certification of national pro

grams that are intended to aid and improve state judicial systems. 

60-753 0 - 8 0 - 1 3 



190 

Sec. 105(b) To carry out these objectives', the. Instj.t_ut_e_ is empowered 

to award grants or enter into cooperative agreements or contracts 

as follows: 

(1) It shall give priority to grants, cooperative agreements 

or contracts with: 

(i) state and local courts and their agencies, and 

(ii) national non-profit organizations controlled by, 

operating in conjunction with,and serving the judicial 

branches of state governments. 

(2) It may, if the objective can better be served thereby, 

award grants or enter into cooperative agreements or contracts with: 

(i) other non-profit organizations with expertise in 

judicial administration; 

(ii) institutions of higher education; and 

(iii) other individuals, partnerships, firms, or corporations. 

(3) Upon application by an appropriate federal, state or local 

agency or institution, if the arrangements to be made by such agency 

or institution will provide services which could not be provided 

adequately through nongovernmental arrangements, it may award a grant 

or enter into a cooperative agreement or contract with a unit of 

federal, state or local government other than a court. 

(4) Other private agencies with expertise in judicial 

administration. 

(c) The Institute shall not itself -

(1) participate in litigation unless the Institute or a 

recipient of the Institute is a party, and shall not participate on 

behalf of any client other than itself, or 
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(2) undertake to influence the passage or defeat of any 

legislation by the Congress or the United States or by any State 

or local legislative bodies, except that personnel of the Institute 

may testify or make other appropriate communication 

(A) when formally requested to do so by a • legislative body, 

a committee, or a member thereof, or 

(B) in connection with legislation or appropriations dir

ectly affecting the activities of the Institute. 

(d)(1) The Institute shall have no power to issue any shares 

of stock, or to declare or pay any dividends. 

(2) No part of the income or assets of the Institute shall 

inure to the benefit of any director, officer, or employee except 

as reasonable compensation for services or reimbursement for expenses. 

(3) Neither the Institute nor any recipient shall contribute 

or make available Institute funds or program personnel or. equipment 

to any political party or association, or the campaign of any candi

date for public or party office. 

(4) The Institute shall not contribute or make available 

Institute funds or program personnel or equipment for use in advo

cating or opposing any ballot measures, initiatives, or referendums, 

except those dealing with improvement of the state judiciary con-
y 

sistent with the purposes of this act. 

(e) Employees of the Institute or of recipients shall not 

at any time intentionally identify the Institute or the recipient 

with any partisan or nonpartisan political activity associated with 

a political party or association, or the campaign of any candidate 

for public or party office. 
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Sec. 105(f) Use of funds.--

(1) Funds available under this section may be used for the. 

following purposes: 

(a) to assist state and local court systems in establishing 

appropriate procedures for the selection and removal of judges and 

other court personnel and in determining appropriate levels of 

compensation. 

(b) to support education and training programs for judges 

and other court personnel, for the performance of their general duties 

and for specialized functions, and to support national and regional 

conferences and seminars for thedissemin a t.ion__g£__in formation on 

new developments and innovative techniques; 

(c) to conduct research on alternative means for using non

judicial personnel in court decision-making activities, to implement 

demonstration programs to test innovative approaches, and to conduct 

evaluations of their effectiveness; 

(d) to assist state and local courts in meeting requirements 

of federal law applicable to recipients of federal funds. 

(e) to support studies of the appropriateness and efficacy 

of court organizations and financing structures in particular states, 

and to enable states to implement plans for improved court organ

ization and finance; 

(f) to support state court planning and budgeting staffs 

and to provide technical assistance in resource allocation and service 
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forecasting techniques; 

(g) to support studies of the adequacy of court management 

systems_in sifate and local courts and to implement and evaluate 

innovative responses to problems, of record management, data pro

cessing , court personnel management, reporting and transcription of 

court proceedings, and juror utilization and management; 

(h) to collect and compile statistical data and other infor

mation on the work of the courts and on the work of other agencies 

which relate to and effect the work of courts; 

(i) to conduct studies of the causes of trial and appellate 

court delay in resolving cases, and to establish and evaluate experi

mental programs for reducing case processing time; 

(j) to develop and test methods for measuring the performance 

of judges and courts and to conduct experiments in the use of such 

measures to improve their functioning; 

(k) to support studies of court rules and procedures, dis

covery devices and evidentiary standards, to identify problems with 

their operation, to devise alternative approaches-to—better reconcile 

the requirements of due process with the needs for swift and certain 

justice, and to test their utility; " ~ -

(TJ to support studies fff-the outcomes of cases in selected 

subject matter areas to identify instances in which the substance 

of justice meted out by the courts diverges from public expectations 

of fairness, consistency, or equity, to propose alternative approaches 

to the resolving of cases in problem areas, and to test and evaluate 

those alternatives; 
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(m) to support programs to increase court responsiveness to 

the needs of citizens, through citizen education, improvement of 

court treatment of witnesses, victims, and jurors, and development 

of procedures for obtaining and 'using measures of public satisfaction 

with court processes to improve court performance; 

(n) to test and evaluate experimental approaches to providing 

increased citizen_acce.s_s__to_justice.,_including..processes which reduce 

the cost of litigating common grievances and alternative techniques and 

mechanisms for resolving disputes between citizens; and 

(o) to carry out such other programs, consistent with the pur

poses of this legislation, as may be deemed appropriate by the 

Institute. 

(2) To insure that funds made available under this Act are 

used to supplement and improve the operation of state courts, rather 

.than to support basic court services, funds shall not be used for 

the following purposes: 

(a) to supplant state or local funds currently supporting a 

program or activity; 

(b) to construct court facilities or structures, except to 

remodel existing facilities to demonstrate new architectural or 

technological techniques, or to provide temporary facilities for 

new personnel or for personnel involved in a demonstration or ex

perimental program; or .--

(c) to pay judicial salaries. 

GRANTS AND CONTRACTS 

Sec. 106(a) with respect to grants or contracts in connection with 

provisions of this title, the Institute shall 



195 

(1) insure that no funds made available to recipients by 

the Institute shall be used at any time, directly or indirectly, 

to influence the issuance, amendment, or revocation of any executive 

order or similar promulgation by any federal, state, or local agency, 

or to undertake to influence the passage or defeat of any legislation 

by the Congress of the United States, or by any State or local leg

islative bodies, or State proposals by initiative petition, except 

where 

(A) a governmental agency, legislative body, a committee, 

or a member thereof -

(i) requests personnel of the recipients to testify, 

draft, or review measures or to make representations 

to such agency, body, committee, or member, or 

(ii) is considering a measure directly affecting the 

activities under this title of the recipient or 

the Institute. 

(2) insure all personnel engaged in grant or contract assistance 

activities supported in whole or part by the Institute refrain, while 

so engaged, from -

(A) any partisan political activity. 

(3) insure that every grantee, contractor, or person or entity 
y 

receiving financial assistance under this title which files with the 

Institute a timely application for refunding is provided interim 

funding necessary to maintain its current level of activities until 

(A) the application'for refunding has been approved and 

funds pursuant thereto received, or 
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(B) the application for refunding has been finally denied 

in accordance with section 1010 of this Act. 

(b) No funds made available by the Institute under this title, 

either by graj^t or contract, may be used 

(1) for any of the political activities prohibited in para

graph (2) of subsection (a) of this section; 

(2) to support or conduct training programs for the purpose 

of advocating particular nonjudicial public policies or encouraging 

nonjudicial political activities. 

(c) The Institute shall monitor and evaluate and provide for 

independent evaluations of programs supported in whole or in part 

under this title to insure that the provisions of this title and 

the bylaws of the Institute and applicable rules, regulations, and 

guidelines promulgated pursuant to this title are carried out. 

(d) The Institute shall provide for independent study of 

the existing financial and technical assistance programs under this 

Act. 

RECORDS AND REPORTS 

Sec. 107(a) The Institute is authorized to require such reports 

as it deems necessary from any grantee, contractor, or person o~r 

entity receiving financial assistance under this title regarding 

activities carried out pursuant to this title. 

(b) The Institute is authorized to prescribe the keeping of 

records with respect to funds provided by grant or contract and 

shall have access to such records at all reasonable times for the 

purpose of insuring compliance with the grant or contract or the 

terms and conditions upon which financial assistance was provided. 
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(c) Copies of all reports pertinent to the evaluation, 

inspection, or monitoring of any grantee, contractor, or person 

or entity receiving financial assistance under this Title shall 

be submitted on a timely basis to such grantee, contractor, or 

person or entity, and shall be maintained in the principal office 

of the Institute for a period of at least five years subsequent to 

such evaluation, inspection or monitoring. Such reports shall be 

available for public inspection during regular business hours, and 

copies shall be furnished, upon request, to interested parties upon 

payment of such reasonable fees as the Institute may establish. 

(d) The Institute shall afford notice and reasonable oppor

tunity for comment to interested parties prior to issuing rules, 

regulations, and guidelines, and it shall publish in the Federal 

Register at least 30 days prior to their effective date all its 

rules, regulations, guidelines, and instructions. 

AUDITS 

Sec. 108(a)(1) The accounts of the Institute shall be audited 

annually. Such audits shall be conducted in accordance with 

generally accepted auditing standards by independent certified 

public accountants who are certified by a regulatory authority 

of the jurisdiction in which the audit is undertaken. 

(2) The audits shall be conducted at the place or places 

where the accounts of the Institute are normally kept. All books, 

accounts, financial records, reports, files, and other papers or 

property belonging to or in use by the Institute and necessary to 

facilitate the audits shall be made available to .the person or 
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persons conducting the audits; and full facilities for verifying 

transactions with the balances and securities held by depositories, 

fiscal agents, and custodians shall be afforded to any such person. 

(3) The report of the annual audit shall be filed with the 

General Accounting Office and shall be available for public inspec

tion during business hours at the principal office of the Institute. 

(b)(1) In addition to the annual audit, the financial trans

actions of the Institute for any fiscal year during which federal 

funds are available to. finance any portion of its operations may 

be audited by the General Accounting Office in accordance with such 

rules and regulations as may be prescribed by the Comptroller General 

of the United States. 

(2) Any such audit shall be conducted at the place or places 

where accounts of the Institute are normally 'kept. The representa

tives of the General Accounting Office shall have access to all 

books, accounts, financial records, reports, files and other papers 

or property belonging to or in use by the Institute and necessary 

to facilitate the audit; and full facilities for verifying trans

actions with the balances and securities held by depositories, 

fiscal agents, and custodians shall be afforded to such representa

tives. All such books, accounts, financial records, reports, files, 

and other papers, or-property of the Institute shall remain in the 

possession and custody of the Institute throughout the period be

ginning on the date such possession or custody commences and ending 

three years after such date, but the General Accounting Office may 

require*the retention of such books, accounts, financial records. 
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reports, files, papers, or property for a longer period under section 

117(b) of the Accounting and Auditing Act of 1950 (31 U.S.c. 67(b)). 

; (3) A report of such audit shall be made by the Comptroller 

General to the Congress and to the Attorney General, together with 

such recommendations with respect thereto as he shall deem advisable. 

(c)(1) The Institute sha.1.1 (-JZAA***-^—orrequire each grantee, 

contractor, or person or entity receiving financial assistance under 

this title to provide for an annual fiscal audit. The report of each 

such audit shall be maintained for a period of at least five years 

at the principal office of the Institute. 

(2) The Institute shall submit to the Comptroller General of 

the United States copies of such reports, and the Comptroller General 

may, in addition, inspect the books, accounts, financial records, 

files, and other papers or property belonging to or in use by such 

grantee, contractor, or person or entity, which relate to the dis

position or use of funds received from the Institute. Such audit 

reports shall be available for public inspection, during regular 

business'hours, at the principal—-of f ice of the Institute. 

C FINANCING 

Sec. 109(a) There are authorized to be appropriated for the purpose 

of carrying out the activities of fhe Institute $ for 

fiscal year 1980, $ for fiscal year 1981, and such 

sums as may be necessary for fiscal year 1982. There are author

ized to be appropriated for the purpose of carrying out the activ

ities of the Institute $ for fiscal year 1933, and such 

sums as may be necessary for each of the two succeeding fiscal 

years. The first appropriation may be made available to the 
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Institute at £ny time after seven or more members of the Board 

have been appointed and qualified. Appropriations for that pur

pose shall be;made for not more than two fiscal years, and shall 

be paid to the Institute in annual installments at the beginning 

of each fiscal year in such amounts as may be specified in Acts 

of Congress making appropriations. 

(b) Funds appropriated pursuant to this section shall remain 

available until expended. 

(c) Non-federal funds received by the Institute, and funds 

received for projects funded in part by the Institute or by any 

recipient from a source other than the Institute, shall be accounted 

for and reported as receipts and disbursements separate and distinct 

from federal funds. 

(d) It is hereby established that the State's highest court 
t _ _ . 

or its designated agency or council will receive, administer, and 

be accountable for all funds awarded by the Institute for projects 

conducted by the courts of the States. 

SPECIAL LIMITATIONS 

Sec. 1010. The Institute shall prescribe procedures to insure that 

(1) financial assistance under this title shall not be sus

pended unless £he grantee, contractor, or person, or entity re

ceiving financial assistance under this title has been given 

reasonable notice and opportunity to show cause why such actions 

should not be taken; and " 

(2) financial assistance under this title shall not be ter

minated, an application for refunding shall not be denied, and a 
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suspension of financial assistance shall not be continued for' 

longer than thirty days, unless the grantee, contractor, or person 

or entity receiving financial assistance under this title has been 

afforded reasonable notice and opportunity for a timely, full, and 

fair hearing, and, when requested, such hearing shall be conducted 

by an independent hearing examiner. Such_hearing_shall_b.e__held 

prior to any final decision by the Institute to terminate financial 

assistance or suspend or deny funding. Hearing examiners shall be 

appointed by the Institute in accordance with procedures established 

in regulations promulgated by the Institute. 

COORDINATION 

Sec. 1011. The President may direct that appropriate support func

tions of the Federal Government may be made available to the Insti

tute in carrying out its activities under this title, to the extent 

not inconsistent with other applicable law. 

RIGHT TO REPEAL, ALTER, OR AMEND 

Sec. 1012. The right to repeal, alter, or amend this Title at 

any time" is expressly reserved. 

SHORT TITLE 

Sec. 1013. This Title may be cited as the 'State Justice System 

Improvement Actr. * 

INDEPENDENCE OF STATE JUSTICE INSTITUTE 

Sec. 1014. Nothing in this Act, except Title , and no references 

to this Act unless such references refer to Title shall be 

construed to affect the powers and activities of the State Justice 

Institute. 

60-753 0 - 80 - 14 
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II 

9 6 T H CONGKESS 
2 D S E S S I O N S. 2387 

To aid State and local governments in strengthening and improving their judicial 
systems through the creation of a State Justice Institute. 

IN THE SENATE OF THE UNITED STATES 

MAECH 5 (legislative day, JANUARY 3), 1980 

Mr. HEPLIN (for himself, Mr. KENNEDY, Mr. DECONCINI, Mr. DOLE, Mr. 

COCHBAN, and Mr. SIMPSON) introduced the following bill; which was read 
twice and referred to the Committee on the Judiciary 

A BILL 
To aid State and local governments in strengthening and im

proving their judicial systems through the creation of a 

State Justice Institute. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SECTION 1. This Act may be cited as the "State Justice 

5 Institute Act of 1980". 

6 FINDINGS AND PURPOSE 

7 SEC. 2. (a) The Congress finds and declares that— 
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2 

1 (1) the quality of justice in the Nation is largely 

2 determined by the quality of justice in State courts; 

3 (2) State courts share with the Federal courts the 

4 general responsibility for enforcing the requirements of 

5 the Constitution and laws of the United States; 

6 (3) in the Federal-State partnership of delivery of 

7 justice, the participation of the State courts has been 

8 increased by recently enacted Federal legislation; 

9 (4) the maintenance of a high quality of justice in 

10 Federal courts has led to increasing efforts to divert 

11 cases to State courts; 

12 (5) the Federal Speedy Trial Act has diverted 

13 criminal and civil cases to State courts; 

14 (6) an increased responsibility has been placed on 

15 State court procedures by the Supreme Court of the 

16 United States; 

17 (7) consequently, there is a significant Federal in-

18 terest in maintaining strong and effective State courts; 

19 and 

20 (8) strong and effective State courts are those 

21 which produce understandable, accessible, efficient, and 

22 equal justice, which requires— 

23 (A) qualified judges and other court 

24 personnel; 
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1 (B) high quality education and training pro-

2 grams for judges and other court personnel; 

3 (C) appropriate use of qualified nonjudicial 

4 personnel to assist in court decisionmaking; 

5 (D) structures and procedures which promote 

6 communication and coordination among courts and 

7 judges and maximize the efficient use of judges 

8 and court facilities; 

9 (E) resource planning and budgeting which 

10 allocate current resources in the most efficient 

11 manner and forecast accurately the future de-

12 mands for judicial services; 

13 (F) sound management systems which take 

14 advantage of modern business technology, includ-

15 ing records management procedures, data process-

16 ing, comprehensive personnel systems, efficient 

17 juror utilization and management techniques, and 

18 advanced means for recording and transcribing 

19 court proceedings; 

20 (G) uniform statistics on caseloads, disposi-

21 tions, and other court-related processes on which 

22 to base day-to-day management decisions and 

23 long-range planning; 
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1 (H) sound procedures for managing caseloads 

2 and individual cases to assure the speediest possi-

3 ble resolution of litigation; 

4 (I) programs which encourage the highest 

5 performance of judges and courts to improve their 

6 functioning, to insure their accountability to the 

7 public, and to facilitate the removal of personnel 

8 who are unable to perform satisfactorily; 

9 (J) rules and procedures which reconcile the 

10 requirements of due process with the need for 

11 speedy and certain justice; 

12 (K) responsiveness to the need for citizen in-

13 volvement in court activities through educating 

14 citizens to the role and functions of courts, and 

15 improving the treatment of witnesses, victims, and 

16 jurors; and 

17 (L) innovative programs for increasing access 

18 to justice by reducing the cost of litigation and by 

19 developing alternative mechanisms and techniques 

20 for resolving disputes. 

21 (b) It is the purpose of this Act to assist the State courts 

22 and organizations which support them to obtain the require-

23 ments specified in subsection (a)(9) for strong and effective 

24 courts- through a funding mechanism, consistent with doc-

25 trines of separation of powers and federalism, and thereby to 
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1 improve the quality of justice available to the American 

2 people. 

3 DEFINITIONS 

4 SEC. 3. As used in this Act, the term— 

5 (1) "Institute" means the State Justice Institute; 

6 (2) "Board" means the Board of Directors of the 

7 Institute; 

8 (3) "Director" means the Executive Director of 

9 the Institute; 

10 (4) "Governor" means the Chief Executive 

11 Officer of a State; 

12 (5) "recipient" means any grantee, contractor, or 

13 recipient of financial assistance under this Act; 

14 (6) "State" means any State of the United States, 

15 the District of Columbia, the Commonwealth of Puerto 

16 Rico, the Virgin Islands, Guam, American Samoa, the 

17 Northern Mariana Islands, the Trust Territory of the 

18 Pacific Islands, and any other territory or possession of 

19 the United States; and 

20 (7) "Supreme Court" means the highest appellate 

21 court within a State unless, for the purposes of this 

22 Act, a constitutionally or legislatively established judi-

23 cial council acts in place of that court. 



207 

6 

1 ESTABLISHMENT OF INSTITUTE; DUTIES 

2 SEC. 4. (a) There is established in the District of Co-

3 lumbia a private nonprofit corporation which shall be known 

4 as the State Justice Institute. The purpose of the Institute 

5 shall be to further the development and adoption of improved 

6 judicial administration in State courts in the United States. 

7 To the extent consistent with the provisions of this Act, the 

8 Institute shall exercise the powers conferred upon a nonprofit 

9 corporation by the District of Columbia Nonprofit Corpora-

10 tion Act (except for section 1005(a) of title 29 of the District 

11 of Columbia Code). 

12 (b) The Institute shall— 

13 (1) direct a national program of assistance de-

14 signed to assure each person ready access to a fair and 

15 effective system of justice by providing funds to— 

16 (A) State courts; 

17 (B) national organizations which support and 

18 are supported by State courts; and 

19 (C) any other nonprofit organization that will 

20 support and achieve the purposes of this Act; 

21 (2) foster coordination and cooperation with the 

22 Federal judiciary in areas of mutual concern; 

23 (3) make recommendations concerning the proper 

24 allocation of responsibility between the State and Fed-

25 eral court systems; 



208 

7 

1 (4) promote recognition of the importance of the 

2 separation of powers doctrine to an independent 

3 judiciary; and 

4 (5) encourage education for judges and support 

5 personnel of State court systems through national and 

6 State organizations, including universities. 

7 (c) The Institute shall not duplicate functions adequately 

8 performed by existing nonprofit organizations and shall pro-

9 mote, on the part of agencies of State judicial administration, 

10 responsibility for success and effectiveness of State court im-

11 provement programs supported by Federal funding. 

12 (d) The Institute shall maintain its principal offices in 

13 the District of Columbia and shall maintain therein a desig-

14 nated agent to accept service of process for the Institute. 

15 Notice to or service upon the agent shall be deemed notice to 

16 or service upon the Institute. 

17 (e) The Institute, and any program assisted by the Insti-

18 tute, shall be eligible to be treated as an organization de-

19 scribed in section 170(c)(2)(B) of the Internal Revenue Code 

20 of 1954 and as an organization described in section 501(c)(3) 

21 of the Internal Revenue Code of 1954 which is exempt from 

22 taxation under section 501(a) of such Code. If such treat-

23 ments are conferred in accordance with the provisions of such 

24 Code, the Institute, and programs assisted by the Institute, 
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1 shall be subject to all provisions of such Code relevant to the 

2 conduct of organizations exempt from taxation. 

3 (0 The Institute shall afford notice and reasonable op-

4 portunity for comment to interested parties prior to issuing 

5 rules, regulations, guidelines, and instructions under this Act, 

6 and it shall publish in the Federal Register, at least thirty 

7 days prior to their effective date, all rules, regulations, guide-

8 lines, and instructions. 

9 BOAED OF DIRECTORS 

10 SEC. 5. (a)(1) The Institute shall be supervised by a 

11 Board of Directors, consisting of eleven voting members to 

12 be appointed by the President, by and with the advice and 

13 consent of the Senate. The Board shall have both judicial and 

14 nonjudicial members, and shall, to the extent practicable, 

15 have a membership representing a variety of backgrounds 

16 and reflecting participation and interest in the administration 

17 of justice. 

18 (2) The Board shall consist of— 

19 (A) six judges, to be appointed in the manner pro-

20 vided in paragraph (3); 

21 (B) one State court administrator, to be appointed 

22 in the manner provided in paragraph (3); and 

23 (C) four public members, no more than two of 

24 whom shall be of the same political party, to be ap-

25 pointed in the manner provided in paragraph (4). 
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1 (3) The President shall appoint six judges and one State 

2 court administrator from a list of candidates submitted by the 

3 Conferences of Chief Justices. The Conference of Chief Jus-

4 tices shall submit a list of at least fourteen individuals, in-

5 eluding judges and State court administrators, whom the con-

6 ference considers best qualified to serve on the Board. Prior 

7 to consulting with or submitting a list to the President, the 

8 Conference of Chief Justices shall obtain and consider the 

9 recommendations of all interested organizations and individ-

10 uals concerned with the administration of justice and the 

11 objectives of this Act. 

12 (4) In addition to those members appointed under para-

13 graph (3), the President shall appoint four members from the 

14 public sector to serve on the Board. 

15 (5) The President shall appoint the members under this 

16 subsection within sixty days from the date of enactment of 

17 this Act. 

18 (b)(1) Except as provided in paragraph (2), the term of 

19 each voting member of the Board shall be three years. Each 

20 member of the Board shall continue to serve until the succes-

21 sor to such member has been appointed and qualified. 

22 (2) Five of the members first appointed by the President 

23 shall serve for a term of two years. Any member appointed to 

24 serve for an unexpired term arising by virtue of the death, 

25 disability, retirement, or resignation of a member shall be 
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1 appointed only for such unexpired term, but shall be eligible 

2 for reappointment. 

3 (3) The term of initial members shall commence from 

4 the date of the first meeting of the Board, and the term of 

5 each member other than an initial member shall commence 

6 from the date of termination of the preceding term. 

7 (c) No member shall be reappointed to more than two 

8 consecutive terms immediately following such member's ini-

9 tial term. 

10 (d) Members of the Board shall serve without compensa-

11 tion, but shall be reimbursed for actual and necessary ex-

12 penses incurred in the performance of their official duties. 

13 (e) The members of the Board shall not, by reason of 

14 such membership, be considered officers or employees of the 

15 United States. 

16 (0 Each member of the Board shall be entitled to one 

17 vote. A simple majority of the membership shall constitute a 

18 quorum for the conduct of business. The Board shall act upon 

19 the concurrence of a simple majority of the membership 

20 present and voting. 

21 (g) The Board shall select from among the voting mem-

22 bers of the Board a chairman, the first of whom shall serve 

23 for a term of three years. Thereafter, the Board shall annual-

24 ly elect a chairman from among its voting members. 
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1 (h) A member of the Board may be removed by a vote of 

2 seven members for malfeasance in office, persistent neglect 

3 of, or inability to discharge, duties, or for any offense involv-

4 ing moral turpitude, but for no other cause. 

5 (i) Regular meetings of the Board shall be held quarter-

6 ly. Special meetings shall be held from time to time upon the 

7 call of the chairman, acting at his own discretion or pursuant 

8 to the petition of any seven members. 

9 (j) All meetings of the Board, any executive committee 

10 of the Board, and any council established in connection with 

11 this Act, shall be open and subject to the requirements and 

12 provisions of section 552b of title 5, United States Code, 

13 relating to open meetings. 

14 (k) In its direction and supervision of the activities of the 

15 Institute, the Board shall— 

16 (1) establish such policies and develop such pro-

17 grams for the Institute as will further achievement of 

18 its purpose and performance of its functions; 

19 (2) establish policy and funding priorities and issue 

20 rules, regulations, guidelines, and instructions pursuant 

21 to such priorities; 

22 (3) appoint and fix the duties of the Executive Di-

23 rector of the Institute, who shall serve at the pleasure 

24 of the Board and shall be a nonvoting ex officio 

25 member of the Board; 



213 

12 

1 (4) present to other Government departments, 

2 agencies, and instrumentalities whose programs or ac-

3 tivities relate to the administration of justice in the 

4 State judiciaries of the United States, the recommenda-

5 tions of the Institute for the improvement of such pro-

6 grams or activities; 

7 (5) consider and recommend to both public and 

8 private agencies aspects of the operation of the State 

9 courts of the United States considered worthy of spe-

10 cial study; and 

11 (6) award grants and enter into cooperative agree-

12 ments or contracts pursuant to section 7(a). 

13 OFFICERS AND EMPLOYEES 

14 SEC. 6. (a)(1) The Director, subject to general policies 

15 established by the Board, shall supervise the activities of per-

16 sons employed by the Institute and may appoint and remove 

17 such employees as he determines necessary to carry out the 

18 purposes of the Institute. The Director shall be responsible 

19 for the executive and administrative operations of the Insti-

20 tute, and shall perform such duties as are delegated to such 

21 Director by the Board and the Institute. 

22 (2) No political test or political qualification shall be 

23 used in selecting, appointing, promoting, or taking any other 

24 personnel action with respect to any officer, agent, or em-

25 ployee of the Institute, or in selecting or monitoring any 
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1 grantee, contractor, person, or entity receiving financial as-

2 sistance under this Act. 

3 (b) Officers and employees of the Institute shall be com-

4 pensated at rates determined by the Board, but not in excess 

5 of the rate of level V of the Executive Schedule specified in 

6 section 5316 of title 5, United States Code. 

7 (c)(1) Except as otherwise specifically provided in this 

8 Act, the Institute shall not be considered a department, 

9 agency, or instrumentality of the Federal Government. 

10 (2) This Act does not limit the authority of the Office of 

11 Management and Budget to review and submit comments 

12 upon the Institute's annual budget request at the time it is 

13 transmitted to the Congress. 

14 (d)(1) Except as provided in paragraph (2), officers and 

15 employees of the Institute shall not be considered officers or 

16 employees of the United States. 

17 (2) Officers and employees of the Institute shall be con-

18 sidered officers and employees of the United States solely for 

19 the purposes of the following provisions of title 5, United 

20 States Code: Subchapter I of chapter 81 (relating to compen-

21 sation for work injuries); chapter 83 (relating to civil service 

22 retirement); chapter 87 (relating to life insurance); and chap-

23 ter 89 (relating to health insurance). The Institute shall make 

24 contributions under the provisions referred to in this subsec-
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1 tion at the same rates applicable to agencies of the Federal 

2 Government. 

3 (e) The Institute and its officers and employees shall be 

4 subject to the provisions of section 552 of title 5, United 

5 States Code, relating to freedom of information. 

6 GRANTS AND CONTRACTS 

7 SEC. 7. (a) The Institute is authorized to award grants 

8 and enter into cooperative agreements or contracts, in a 

9 manner consistent with subsection (b), in order to— 

10 (1) conduct research, demonstrations, or special 

11 projects pertaining to the purposes described in this 

12 Act, and provide technical assistance and training in 

13 support of tests, demonstrations, and special projects; 

14 (2) serve as a clearinghouse and information 

15 center, where not otherwise adequately provided, for 

16 the preparation, publication, and dissemination of infor-

17 mation regarding State judicial systems; 

18 (3) participate in joint projects with other agen-

19 cies, including the Federal Judicial Center, with re-

20 spect to the purposes of this Act; 

21 (4) evaluate, when appropriate, the programs and 

22 projects carried out under this Act to determine their 

23 impact upon the quality of criminal, civil, and juvenile 

24 justice and the extent to which they have met or failed 

25 to meet the purposes and policies of this Act; 
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1 (5) encourage and assist in the furtherance of judi-

2 cial education; 

3 (6) encourage, assist, and serve in a consulting 

4 capacity to State and local justice system agencies in 

5 the development, maintenance, and coordination of 

6 criminal, civil, and juvenile justice programs and serv-

7 ices; and 

8 (7) be responsible for the certification of national 

9 programs that are intended to aid and improve State 

10 judicial systems. 

11 (b) The Institute is empowered to award grants and 

12 enter into cooperative agreements or contracts as follows: 

13 (1) The Institute shall give priority to grants, co-

14 operative agreements, or contracts with— 

15 (A) State and local courts and their agencies, 

16 (B) national nonprofit organizations con-

17 trolled by, operating in conjunction with, and 

18 serving the judicial branches of State govern-

19 ments; and 

20 (C) national nonprofit organizations for the 

21 education and training of judges and support per-

22 sonnel of the judicial branch of State govern-

23. ments. 
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1 (2) The Institute may, if the objective can better 

2 be served thereby, award grants or enter into coopera-

3 tive agreements or contracts with— 

4 (A) other nonprofit organizations with exper-

5 tise in judicial administration; 

6 (B) institutions of higher education; 

7 (C) individuals, partnerships, firms, or corpo-

8 rations; and 

9 (D) private agencies with expertise in judicial 

10 administration. 

11 (3) Upon application by an appropriate Federal, 

12 State or local agency or institution and if the arrange-

13 ments to be made by such agency or institution will 

14 provide services which could not be provided adequate-

15 ly through nongovernmental arrangements, the Insti-

16 tute may award a grant or enter into a cooperative 

17 agreement or contract with a unit of Federal, State, or 

18 local government other than a court. 

19 (4) Each application for funding by a State or 

20 local court shall be approved by the State's supreme 

21 court, or its designated agency or council, which shall 

22 receive, administer, and be accountable for all funds 

23 awarded by the Institute to such courts. 

60-753 0 - 8 0 - 1 5 
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1 (c) Funds available pursuant to grants, cooperative 

2 agreements, or contracts awarded under this section may be 

3 used— 

4 (1) to assist State and local court systems in es-

5 tablishing appropriate procedures for the selection and 

6 removal of judges and other court personnel and in de-

7 termining appropriate levels of compensation; 

8 (2) to support education and training programs for 

9 judges and other court personnel, for the performance 

10 of their general duties and for specialized functions, 

11 and to support national and regional conferences and 

12 seminars for the dissemination of information on new 

13 developments and innovative techniques; 

14 (3) to conduct research on alternative means for 

15 using nonjudicial personnel in court decisionmaking ac-

16 tivities, to implement demonstration programs to test 

17 innovative approaches, and to conduct evaluations of 

18 their effectiveness; 

19 (4) to assist State and local courts in meeting re-

20 quirements of Federal law applicable to recipients of 

21 Federal funds; 

22 (5) to support studies of the appropriateness and 

23 efficacy of court organizations and financing structures 

24 in particular States, and to enable States to implement 

25 plans for improved court organization and finance; 
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1 (6) to support State court planning and budgeting 

2 staffs and to provide technical assistance in resource 

3 allocation and service forecasting techniques; 

4 (7) to support studies of the adequacy of court 

5 management systems in State and local courts and to 

6 implement and evaluate innovative responses to prob-

7 lems of record management, data processing, court 

8 personnel management, reporting and transcription of 

9 court proceedings, and juror utilization and manage-

10 ment; 

11 (8) to collect and compile statistical data and 

12 other information on the work of the courts and on the 

13 work of other agencies which relate to and effect the 

14 work of courts; 

15 (9) to conduct studies of the causes of trial and 

16 appellate court delay in resolving cases, and to estab-

17 lish and evaluate experimental programs for reducing 

18 case processing time; 

19 (10) to develop and test methods for measuring 

20 the performance of judges and courts and to conduct 

21 experiments in the use of such measures to improve 

22 their functioning; 

23 (11) to support studies of court rules and proce-

24 dures, discovery devices, and evidentiary standards, to 

25 identify problems with their operation, to devise alter-
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1 native approaches to better reconcile the requirements 

2 of due process with the needs for swift and certain jus-

3 tice, and to test their utility; 

4 (12) to support studies of the outcomes of cases in 

5 selected subject matter areas to identify instances in 

6 which the substance of justice meted out by the courts 

7 diverges from public expectations of fairness, consisten-

8 cy, or equity, to propose alternative approaches to the 

9 resolving of cases in problem areas, and to test and 

10 evaluate those alternatives; 

11 (13) to support programs to increase court respon-

12 siveness to the needs of citizens through citizen educa-

13 tion, improvement of court treatment of witnesses, vic-

14 tims, and jurors, and development of procedures for ob-

15 taining and using measures of public satisfaction with 

16 court processes to improve court performance; 

17 (14) to test and evaluate experimental approaches 

18 to providing increased citizen access to justice, includ-

19 ing processes which reduce the cost of litigating 

20 common grievances and alternative techniques and 

21 mechanisms for resolving disputes between citizens; 

22 and 

23 (15) to carry out such other programs, consistent 

24 with the purposes of this Act, as may be deemed ap-

25 propriate by the Institute. 
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1 (d) The Institute shall monitor and evaluate, or provide 

2 for independent evaluations of, programs supported in whole 

3 or in part under this Act to insure that the provisions of this 

4 Act, the hylaws of the Institute, and the applicable rules, 

5 regulations, and guidelines promulgated pursuant to this Act, 

6 are carried out. 

7 (e) The Institute shall provide for an independent study 

8 of the financial and technical assistance programs under this 

9 Act. 

10 LIMITATIONS ON GRANTS AND CONTRACTS 

11 SEC. 8. (a) With respect to grants or contracts made 

12 under this Act, the Institute shall— 

13 (1) insure that no funds made available to recipi-

14 ents by the Institute shall be used at any time, directly 

15 or indirectly, to influence the issuance, amendment, or 

16 revocation of any Executive order or similar promulga-

17 tion by any Federal, State, or local agency, or to un-

18 dertake to influence the passage or defeat of any legis-

19 lation by the Congress of the United States, or by any 

20 State or local legislative body, or any State proposal 

21 by initiative petition, unless a governmental agency, 

22 legislative body, a committee, or a member thereof— 

23 (A) requests personnel of the recipients to 

24 testify, draft, or review measures or to make rep-
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1 resentations to such agency, body, committee, or 

2 member; or 

3 (B) is considering a measure directly affect-

4 ing the activities under this Act of the recipient or 

5 the Institute; 

6 (2) insure all personnel engaged in grant or con-

7 tract assistance activities supported in whole or part by 

8 the Institute refrain, while so engaged, from any parti-

9 san political activity; and 

10 (3) insure that every grantee, contractor, person, 

11 or entity receiving financial assistance under this Act 

12 which files with the Institute a timely application for 

13 refunding is provided interim funding necessary to 

14 maintain its current level of activities until— 

15 (A) the application for refunding has been 

16 approved and funds pursuant thereto received; or 

17 (B) the application for refunding has been fi-

18 nally denied in accordance with section 8 of this 

19 Act. 

20 (b) No funds made available by the Institute under this 

21 Act, either by grant or contract, may-be used to support or 

22 conduct training programs for the purpose of advocating par-

23 ticular nonjudicial public policies or encouraging nonjudicial 

24 political activities. 
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1 (c) To insure that funds made available under this Act 

2 are used to supplement and improve the operation of State 

3 courts, rather than to support basic court services, funds shall 

4 not be used— 

5 (1) to supplant State or local funds currently sup-

6 porting a program or activity; or 

7 (2) to construct court facilities or structures, 

8 except to remodel existing facilities to demonstrate 

9 new architectural or technological techniques, or to 

10 provide temporary facilities for new personnel or for 

11 personnel involved in a demonstration or experimental 

12 program. 

13 RESTRICTIONS ON ACTIVITIES OF THE INSTITUTE 

14 SEC. 9. (a) The Institute shall not— 

15 (1) participate in litigation unless the Institute or 

16 a recipient of the Institute is a party, and shall not 

17 participate on behalf of any client other than itself; or 

18 (2) undertake to influence the passage or defeat of 

19 any legislation by the Congress of the United States or 

20 by any State or local legislative body, except that per-

21 sonnel of the Institute may testify or make other ap-

22 propriate communication— 

23 (A) when formally requested to do so by a 

24 legislative body, committee, or a member thereof; 
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1 (B) in connection with legislation or appro-

2 priations directly affecting the activities of the In-

3 stitute; or 

4 (C) in connection with legislation or appro-

5 priations dealing with improvements in the State 

6 judiciary, consistent with the provisions of this 

7 Act. 

8 (h)(1) The Institute shall have no power to issue any 

9 shares of stock, or to declare or pay any dividends. 

10 (2) No part of the income or assets of the Institute shall 

11 inure to the benefit of any director, officer, or employee, 

12 except as reasonable compensation for services or reimburse-

13 ment for expenses. 

14 (3) Neither the Institute nor any recipient shall contrib-

15 ute or make available Institute funds or program personnel or 

16 equipment to any political party or association, or the cam-

17 paign of any candidate for public or party office. 

18 (4) The Institute shall not contribute or make available 

19 Institute funds or program personnel or equipment for use in 

20 advocating or opposing any ballot measure, initiative, or ref-

21 erendum, except those dealing with improvement of the State 

22 • judiciary, consistent with the purposes of this Act. 

23 (c) Officers and employees of the Institute or of recipi-

24 ents shall not at any time intentionally identify the Institute 

25 or the recipient with any partisan or nonpartisan political ac-
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1 tivity associated with a political party or association, or the 

2 campaign of any candidate for public or party office. 

3 SPECIAL PROCEDURES 

4 SEC. 10. The Institute shall prescribe procedures to 

5 insure that— 

6 (1) financial assistance under this Act shall not be 

7 suspended unless the grantee, contractor, person, or 

8 entity receiving financial assistance under this Act has 

9 been given reasonable notice and opportunity to show 

10 cause why such actions should not be taken; and 

11 (2) financial assistance under this Act shall not be 

12 terminated, an application for refunding shall not be 

13 denied, and a suspension of financial assistance shall 

14 not be continued for longer than thirty days, unless the 

15 grantee, contractor, person, or entity receiving finan-

16 cial assistance under this Act has been afforded reason-

17 able notice and opportunity for a timely, full, and fair 

18 hearing, and, when requested, such hearing shall be 

19 conducted by an independent hearing examiner. Such 

20 hearing shall be held prior to any final decision by the 

21 Institute to terminate financial assistance or suspend or 

22 deny funding. Hearing examiners shall be appointed by 

23 the Institute in accordance with procedures established 

24 in regulations promulgated by the Institute. 
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1 PRESIDENTIAL COORDINATION 

2 SEC. 11. The President may, to the extent not incon-

3 sistent with any other applicable law, direct that appropriate 

4 support functions of the Federal Government may be made 

5 available to the Institute in carrying out its functions under 

6 this Act. 

7 RECORDS AND REPORTS 

8 SEC. 12. (a) The Institute is authorized to require such 

9 reports as it deems necessary from any grantee, contractor, 

10 person, or entity receiving financial assistance under this Act 

11 regarding activities carried out pursuant to this Act. 

12 (b) The Institute is authorized to prescribe the keeping 

13 of records with respect to funds provided by grant or contract 

14 and shall have access to such records at all reasonable times 

15 for the purpose of insuring compliance with the grant or con-

16 tract or the terms and conditions upon which financial assist-

17 ance was provided. 

18 (c) Copies of all reports pertinent to the evaluation, in-

19 spection, or monitoring of any grantee, contractor, person, or 

20 entity receiving financial assistance under this Act shall be 

21 submitted on a timely basis to such grantee, contractor, or 

22 person or entity, and shall be maintained in the principal 

23 office of the Institute for a period of at least five years after 

24 such evaluation, inspection, or monitoring. Such reports shall 

25 be available for public inspection during regular business 
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1 hours, and copies shall be furnished, upon request, to inter-

2 ested parties upon payment of such reasonable fees as the 

3 Institute may establish. 

4 (d) Non-Federal funds received by the Institute, and 

5 funds received for projects funded in part by the Institute or 

6 by any recipient from a source other than the Institute, shall 

7 be accounted for and reported as receipts and disbursements 

8 separate and distinct from Federal funds. 

9 AUDITS 

10 SEC. 13. (a)(1) The accounts of the Institute shall be 

11 audited annually. Such audits shall be conducted in accord-

12 ance with generally accepted auditing standards by independ-

13 ent certified public accountants who are certified by a 

14 regulatory authority of the jurisdiction in which the audit is 

15 undertaken. 

16 (2) The audits shall be conducted at the place or places 

17 where the accounts of the Institute are normally kept. All 

18 books, accounts, financial records, reports, files, and other 

19 papers or property belonging to or in use by the Institute and 

20 necessary to facilitate the audits shall be made available to 

21 the person or persons conducting the audits. The full facilities 

22 for verifying transactions with the balances and securities 

23 held by depositories, fiscal agents, and custodians shall be 

24 afforded to any such person. 
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1 (3) The report of the annual audit shall be filed with the 

2 General Accounting Office and shall be available for public 

3 inspection during business hours at the principal office of the 

4 Institute. 

5 (b)(1) In addition to the annual audit, the financial trans-

6 actions of the Institute for any fiscal year during which Fed-

7 eral funds are available to finance any portion of its oper-

8 ations may be audited by the General Accounting Office in 

9 accordance with such rules and regulations as may be pre-

10 scribed by the Comptroller General of the United States. 

11 (2) Any such audit shall be conducted at the place or 

12 places where accounts of the Institute are normally kept. The 

13 representatives of the General Accounting Office shall have 

14 access to all books, accounts, financial records, reports, files, 

15 and other papers or property belonging to or in use by the 

16 Institute and necessary to facilitate the audit. The full facili-

17 ties for verifying transactions with the balances and securities 

18 held by depositories, fiscal agents, and custodians shall be 

19 afforded to such representatives. All such books, accounts, 

20 financial records, reports, files, and other papers or property 

21 of the Institute shall remain in the possession and custody of 

22 the Institute throughout the period beginning on the date 

23 such possession or custody commences and ending three 

24 years after such date, but the General Accounting Office may 

25 require the retention of such books, accounts, financial rec-
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1 ords, reports, files, and other papers or property for a longer 

2 period under section 117(b) of the Accounting and Auditing 

3 Act of 1950 (31 U.S.C. 67(b)). 

4 (3) A report of such audit shall be made by the Comp-

5 troller General to the Congress and to the Attorney General, 

6 together with such recommendations with respect thereto as 

7 the Comptroller General deems advisable. 

8 (c)(1) The Institute shall conduct, or require each 

9 grantee, contractor, person, or entity receiving financial as-

10 sistance under this Act to provide for, an annual fiscal audit. 

11 The report of each such audit shall be maintained for a period 

12 of at least five years at the principal office of the Institute. 

13 (2) The Institute shall submit to the Comptroller Gener-

14 al of the United States copies of such reports, and the Comp-

15 troller General may, in addition, inspect the books, accounts, 

16 financial records, files, and other papers or property belong-

17 ing to or in use by such grantee, contractor, person, or entity, 

18 which relate to the disposition or use of funds received from 

19 the Institute. Such audit reports shall be available for public 

20 inspection during regular business hours, at the principal 

21 office of the Institute. 
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