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COMPETITIVE ISSUES IN THE CABLE 
TELEVISION INDUSTRY 

THURSDAY, MARCH 17, 1988 

U S SENATE, 
SUBCOMMITTEE ON ANTITRUST, MONOPOLIES 

AND BUSINESS RIGHTS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC 
The subcommittee met, pursuant to notice, at 9 35 a m , in room 

SD-226, Dirksen Senate Office Building, Senator Howard M Metz-
enbaum (chairman of the subcommittee) presiding 

Also present Senators Thurmond and Humphrey 

OPENING STATEMENT OF HON HOWARD M METZENBAUM, A U S 
SENATOR FROM THE STATE OF OHIO 

Senator METZENBAUM The hearing will come to order 
Cable television has brought enormous benefits to consumers It 

has provided American families with access to an incredible diver
sity of programming It has allowed community organizations and 
local governments access to the airwaves 

But while consumers can benefit from cable, they can be treated 
unfairly by a cable monopoly Like any other area of the economy, 
if competition disappears or is foreclosed, the consumer will ulti
mately pay a price 

From today's vantage point, it is possible to look ahead to see po
tential problems to consumers First, since cable rates were deregu
lated 16 months ago, cable rates have zoomed upward In some 
places, deregulation has led to increases of 200, 300, or even 400 
percent For example, in Denver before deregulation consumers 
could buy services for $2 50 Now the smallest monthly check they 
can write is for $13 95 

In Russell, OH, rates jumped from $5 to $16, and in Fairfax 
County, VA, cable subscribers lost six channels if they did not in
crease their monthly payments to $3 07 to $12 95 

The message that is commg through loud and clear is that per
haps we should revisit our decision to deregulate cable I can tell 
you that if rates continue to spiral upward, this Senator will urge 
that Congress do just that 

Since Congress deregulated the cable industry, technology has 
continued to advance, offering new and expanded competition to 
cable I am extremely bothered by reports that the cable industry 
is freezing its potential competition out of the market by refusing 

(l) 
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to provide programming or by making programming available only 
at artificially high prices 

Once a family subscribes to cable, access to free TV is practically 
limited to broadcast stations carried on cable Cable interests will 
increasingly compete with broadcasters for viewership and adver
tising revenue 

I am concerned that while cable serves as a gatekeeper to the 
family TV set, it does so in a way that preserves and protects our 
valuable national resource of free TV I am troubled, and I thmk 
that millions of Americans that cannot afford to subscribe to cable, 
should also be troubled to see reports that one day a consumer 
might have to subscribe to cable to see the World Series, the Acad
emy Awards, or the Summer Olympics 

These are complicated issues, not susceptible to quick and facile 
solutions I look forward to discussing with today's witnesses how 
we can best preserve the benefits cable has provided and retain the 
vigorous and competitive market to protect consumers today and m 
the future 

I think it should be understood that this hearing today is not a 
precursor to the introduction of legislation This hearing today is to 
sound a warning and an indication of concern to the cable industry 
that they have grown too powerful While cable is a medium that 
the American people are using more and more, and are pleased to 
do so, but that there can be an abuse of the rights which the cable 
operators have in this country 

Congress went out of its way to let down the bars, so that mu
nicipalities could no longer regulate the rates Cable has a respon
sibility Free TV has a responsibility I would say that we would 
hope that at the conclusion of these hearings, that there might be 
some positive movements forward, by the industry, to avoid the ne
cessity of Congress interceding 

It is this Senator's view that under the best circumstances Gov
ernment should not be involved An industry that is as powerful as 
this one, and many other industries as well, should look at their 
problems themselves and say maybe there are some changes that 
need to be made before the Congress of the United States has to 
direct its attention to the problem and come down with a legisla
tive solution 

We are very pleased to have with us today the very distinguished 
ranking member of this committee, Senator Strom Thurmond 

OPENING STATEMENT OF HON STROM THURMOND, A U S 
SENATOR FROM THE STATE OF SOUTH CAROLINA 

Senator THURMOND Thank you very much, Mr Chairman 
Mr Chairman, there are many issues which we will hear about 

today concerning possible competitive problems withm the cable 
television industry These problems affect not only the cable indus
try, but also other noncable distributors and the viewing consum
ers 

In fact, just several months ago, we held a hearing concerning 
the contractual arrangements between the NFL and cable net
works for the broadcast of regular season football games, including 
some Monday night games One of the issues raised was the extent 
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to which the broadcast of these games, previously on free televi
sion, should be available only on pay television 

Cable television has grown by leaps and bounds since its intro
duction in 1948 and, by most accounts, can no longer be considered 
a fledgling industry According to one recent report, 43 million 
homes, or 50 percent of those homes which can subscribe to cable, 
do so This same report states that in 1952 there were 70 communi
ty antenna television operations, the precursor of cable, with ap
proximately 200 subscribers per system 

Today the cable industry is dominated by major companies 
known as multiple system operators, or MSO's, with approximately 
half of all cable subscribers subscribing to one of the 15 largest 
MSO's Furthermore, the number of program services has grown 
from HBO and WTBS in 1975 and 1976 to about 45 program serv
ices now offered by way of satellite on a pay basis 

Mr Chairman, I welcome the opportunity to hear from our wit
nesses today, and to explore with them the problems and possible 
solutions which confront this very exciting technology Although it 
is no longer an infant or fledgling technology, it is a growing tech
nology, and as such, it is bound to experience those problems asso
ciated with rapid growth 

I want to thank our witnesses for appearing today I have a con
flict with the Armed Services Committee, some secret information 
about what is going on in Central America, and I am going to have 
to leave in a little bit, but I assure you I will read this testimony 
and find out just what you have to say 

I want to thank you, Mr Chairman, for conducting this hearing 
Senator METZENBAUM Thank you very much, Senator Thur

mond 
Our first witness today is William Finneran, chairman of the 

New York State Commission on Cable Television from Albany, NY 
The Chair wishes to announce that we have a 5-minute rule for 

witnesses We have 13 witnesses today, and if we are going to be 
able to hear all of them and get some questions in, as well, we are 
going to have to adhere very strictly to the 5-minute rule We will 
include your entire statement in the record 

Mr Finneran, happy to have you with us, sir 

STATEMENT OF WILLIAM FINNERAN, CHAIRMAN, NEW YORK 
STATE COMMISSION ON CABLE TELEVISION, ALBANY, NY 

Mr FINNERAN Thank you, Senator Metzenbaum, Senator Thur
mond 

I deeply appreciate your invitation to be with you today 
In Ellenville, NY, a once-flourishing business came to an end A 

plant shut down, laid off the workers, closed the doors Why? There 
was no longer a demand for the product it manufactured What 
was that product9 That product, for which there was no longer a 
demand, was the rooftop antenna 

Someday, in the not-too-distant future, a kid is going to be going 
through the Smithsonian Institute and he is going to stare over at 
an exhibit and he is going to ask "What is that, Mommy'" It is 
going to be a rooftop antenna 
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Today, American families get their television pictures two ways, 
over the air via broadcast, or this cable wire commg into their 
home Most Americans, more than 50 percent, get their television 
pictures from this wire coming into their home 

In other words, we are moving into that age of the "single-wire 
dependence " It is happening 

In my opinion, over-the-air broadcasting, as a significant medium 
to reach the American people, will be extinct by the end of the cen
tury And that is conservative I do not think there is any question 
about that 

This smgle wire will be a family's sole interface to the whole uni
verse of programmed entertainment and information and video 
news, all coming through this smgle wire So who controls the 
wire, who determines what signals are, or are not, transmitted on 
the wire, what role Government plays m reasonable oversight over 
that, these are public policy questions that are of profound impor
tance and their resolution will shape our future 

In enacting the Cable Act m 1984, Congress deregulated basic 
rates m areas where there was "effective competition " Congress 
delegated the definition of what is "effective competition" to the 
FCC, saying that "The FCC should consider the number of services 
provided, compared with the number of services available from al
ternative sources " That was the commission of the FCC 

The industry had convinced the Congress that its growth was sty
mied by a melange of "alternative technologies' DBS, MDS, 
MMDS, STV, SMATV There were more alternative technologies 
than there were brands of alphabet soup Regulation embodied in 
the Cable Act was necessary for cable to prosper, to meet this com
petition 

Let me say it was a myth, that those technologies were has-beens 
and never-weres I think it can be reduced to a smgle question 
There are 7,000 cable franchises across the United States serving 
20,000 communities in these United States I think Mr Mooney or 
a spokesman for the industry ought to be challenged to name one 
community across the length and breadth of the United States 
where an alternative technology, any of those, has made any in
roads or could compete successfully against this wire It is just not 
so 

An awesome number of channels that can be transmitted 
through this wire In New York—forget the over-the-airs which are 
all included—you are talking here MTV, ESPN, Madison Square 
Garden, USA, Arts and Entertainment, Nickelodeon, Superstation, 
CBN, Cable Value News, Headline News, Financial News, Black 
Entertainment Network, Discovery Channel, Learning Channel, 
Daily News Network, C-SPAN, on and on and on This can carry 
77 channels into the home 

So the idea of the FCC that a few off-the-air channels, which are 
given free m the cable, can compete against cable is just a prepos
terous notion It is an Alice in Wonderland fairy tale 

To the question—is cable a monopoly'—one need only ask any of 
the 45 million American families who enjoy cable They know that 
the gamut of their choice is twofold take it or leave it 

But having said that, that cable is a monopoly, let me say that in 
this commission's view, a prospering monopoly can best benefit the 
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public It is the most efficient system To achieve public policy 
goals of diversity in programming, of universal access, cable needs 
a healthy revenue stream I think it can be a benevolent monopoly 
and the potential to fulfill the public interest is very real For ex
ample, we require, and the Cable Act requires poor neighborhoods 
to be wired 

The constitutional point—that cable has the right to determine 
what goes on that wire, to have editorial jurisdiction over all those 
channels, to say if I own the cable outlets in Carolina, and I think 
CBS is soft on communism, I can take CBS off that channel, or I 
can preclude the Black Entertainment Network, or I can say fun
damentalist ministers should be on or should not be on, depending 
on the operator's fancy, that concept of the Constitution that says, 
in effect, that the cable operator has the unfettered right, without 
any constraints, to determine what comes into the home of the 
American family—I just think is chilling and endangers the first 
amendment rights of all Americans 

I have hardly begun my testimony I understand the time con
straints I think if cable rates become excessive, Congress should 
revisit, particularly the renewal provisions of the act 

Finally, if I may, one final point broadcast and cable Senator 
Metzenbaum has drawn attention to the endangerment of broad
cast They have lived to mutual advantage, in a synergistic kind of 
relationship On the one hand, there was the compulsory license 
that cable enjoyed And then, on the other hand, there was the 
mandate to carry the local broadcast system 

But with the mandate now being declared unconstitutional, with 
that "must carry" having been demised, I think that if the Con
gress does not redress that imbalance which now exists, that the 
broadcaster will undergo a sweep all right He will be swept into 
history in just a few short years 

I think that is an important matter that Congress ought to give 
its attention to 

I thank you, Senator, for the honor and privilege of being with 
you 

Senator METZENBAUM Thank you 
Let me first ask you, Mr Finneran, do you think that the FCC 

definition of effective competition pretty much abrogated the 
intent of Congress? 

Mr FINNERAN I believe, and believe it or not, the Department of 
Justice claims that, that the intent of Congress was real alterna
tives There are no real alternatives No technology exists that can 
compete with 77 channels bemg brought through this wire into the 
home 

The key point is the penetration Already 6 out of 10 American 
families, given the opportunity to have cable, have subscribed That 
rate will go to 70 and when the rate escalates, what happens in 
effect, the over-the-air broadcast becomes redundant The fact is 
that broadcast, if it survives, will get to the home through the wire 

In effect, I think that the need for a local affiliate in every com
munity evaporates because it becomes a dinosaur, a needless ap
pendage, to have a local broadcaster After all, the cable company 
can receive the network signals off the satellite just as well as the 
local broadcaster Why, then, should the network pay its affiliates 
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across the country hundreds of millions of dollars needlessly when 
it can, with the local cable operator, distribute its network signal? 

I am saying there is a real danger for the survival of broadcast 
By the way, I think they ought to compete You see cable adver

tising revenues gomg in 1980 from $50 million to $1 5 billion this 
coming year That is at the expense of the networks I do not think 
there is anything wrong with that Indeed, revenues coming into 
cable from alternative sources than the consumer will lessen the 
upward pressure on cable rates to the consumers in Ohio 

And so there is some element of that advantaging the public But 
the point is that broadcast at least ought to be assured of survival 
by bemg given a place on the cable system 

I would recommend one approach whereby there would be long-
term agreements—99-year leases for $1 a year—to assure that sta
tions will get on the cable system and will have permanence on 
that system, and will not be discarded 10 years down the road 
when 90 percent of your transmission is into the home via the 
wire 

Senator METZENBAUM What has happened to cable rates in New 
York smce deregulation? 

Mr FINNERAN Cable rates, smce deregulation, have escalated 
We have some instances of 107 percent I note the examples, Sena
tor, that you cited in your initial words Let me say I am not con
vinced that going from $2 to $14 is outrageous and unreasonable on 
the cable company's part 

The fact is that what has happened was something that was un
expected As a result of the rate deregulation, something else hap
pened, which I think savages the public interest, and it has nothing 
really to do with the rates It was the perception of cable as a cash 
cow, and mdeed to some extent the reality 

And so you have systems being sold at enormous prices It used 
to be $600 per subscriber was the going rate Then $1,000 Then 
$1,500, $2,000 I met a fellow here in Washington last night from 
Laredo, TX His system was just sold for $2,300 a subscriber 

Many of those acquisitions, and that is what has happened over 
the last several years m these enormous acquisitions, the mom and 
pop cable systems evaporatmg, the acquisition by the few MSO's, 
as you indicated, to acquire the systems The number of systems in 
New York has diminished drastically 

But the point is that with systems selling at over $2,000 a sub
scriber, and most of that bemg debt generated—in other words, the 
companies will go into debt to buy those systems So if you would 
look at a subscriber 

Senator METZENBAUM Mr Finneran, I have a number of ques
tions for you, but if you answer each one as lengthy, I am afraid I 
will never get a chance to ask them all 

Mr FINNERAN I apologize I will be more efficient with my 
words 

Senator METZENBAUM Thank you It is the Senator and I who 
have the prerogative to filibuster 
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Let me ask you, if cable is a monopoly at the local level, does it 
really matter to the consumer whether there are 5 or 500 cable op
erating companies nationwide' 

Mr FINNERAN Of course not, and you hit on one of the great fal
lacies It does matter in that as the industry evolves to half a dozen 
giants, they have marketing power that is enormous in getting 
their product a lot cheaper than the smaller systems But to each 
individual American family, those 45 million Americans, in their 
particular area is a monopoly and the only thing that is meaning
ful to that American family is the fact that they have no alterna
tive 

One interesting thing, one town in New York gave the franchise 
to two operators and they each started wiring from the opposite 
end of the town When the two areas abutted, where they each had 
wired, they stopped wiring They did not continue the wiring into 
neighborhoods that had been wired by their competitors 

I think reasonable business prudence says you should not I 
think that is economically suicidal and inefficient The idea of over
builds is nonsense Overbuilds are unstable economically and do 
not survive They survive for a little while, for some little competi
tion, but one or the other bellies up and bankruptcies 

It has happened in Phoenix and it has happened everywhere else 
that you have tried overbuilds 

Senator METZENBAUM Briefly, I wonder if you want to comment 
on the impact or the fact that the New York Yankees have given 
exclusive rights to carry 100 of their games this summer on cable 
And as I understand it, there is very little cable outside of Manhat
tan That means that Yankee games will not be available to mil
lions of hometown fans But as a matter of fact, it will not be avail
able unless you get it on cable 

I can see a movement starting to put the major sports events of 
this country on cable and they are not being on free television Do 
you have a brief comment on that? 

Mr FINNERAN There clearly, as one growing up and rootmg for 
the old Brooklyn Dodgers and looking forward avidly to it, I think 
the trend you are citing, Senator, is very real There is a sadness to 
it 

In the Bronx, we have cable just getting started Senior citizens 
who look forward to their home team right in the center of the 
Bronx, the Bronx bombers, the Yankees, and cannot see them 
There is not even cable there yet to subscribe to There is a sad
ness 

Families who have never seen any of the last dozen bouts or so of 
the heavyweight champion of this world, Mike Tyson They are all 
on cable That is the power of the technology, the awesome power 
of this wire 

The networks simply cannot compete to offer, for example, a 
heavyweight championship fight, the kinds of dollars that cable 
can afford to do The competition is a very real one 

What I am saying is that what you cite will happen unless there 
is some reasonable governmental oversight and regulation 
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Senator METZENBAUM Senator Humphrey, happy to have you 
with us 

Senator HUMPHREY Thank you, Mr Chairman I have no ques
tions 

Senator METZENBAUM Thank you, very much 
Thank you very much, Mr Finneran 
Mr FINNERAN Thank you, Senator I deeply appreciate the 

honor of being with you 
[The prepared statement of Mr Finneran follows ] 
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TESTIMONY 

OF 

WILLIAM B FINNERAN 
CHAIRMAN 

NEW YORK STATE COMMISSION ON CABLE TELEVISION 

In Ellenville, New York,a once-flourishing manufacturing company 

closed the doors of its plant and laid off its work force "The demand 

for our product is fast disappearing", said management The company 

was Channel Master The plant in Ellenville produced the rooftop 

antenna In the not-too-distant future, a cnild visiting the Smithsonian 

will point to a rooftop antenna "What is that*7", he will ask his mother 

Today, more than 50% of American families receive television 

signals by cable, It has been a delayed journey of promises and postpon-

raents, but we are well into the era of "single-wire dependence" 

Indeed, In my opinion, "over-the-air" broadcasting,as a_ significant 

transmission medium to the populace at large, will be extinct before 

the end of the century 

That single wire will be virtually an American family's sole 

interface with the outside universe of video news, programmed enter

tainment and information Who controls what Is, or is not, transmitted 

over that wire, the nature of that control, and the presence or absence 

of reasonable governmental oversight, are profound public policy 

questions, how they are resolved will shape our future 

In enacting the Cable Communications Policy Act in 1984, Congress 

deregulated basic cable rates in markets where "effective competition" 

existed Congress delegated such definition to the F C C as indicated 

in the Committee Report 

In determining whether (a) cable system is subject 
to effective competition for the purpose of 
regulation of basic cable service, the F C C should 
consider the number and nature of services provided, 
compared with the number and nature of services 
available from alternative sources and, if so, a_t_ 
w"at Prtce Emphasis added 

The industry had convinced the Congress that a melange of 

"alternative technologies" — DBS, MDS, MMDS, SMATV, STV, etc , 
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etc — threatened its growth, and the deregulation embodied in 

the Cable Act would provide "a level playing field" on which to 

compete effectively 

Question There are over 7,000 cable franchises serving 

perhaps 20,000 communities in the United States Name one community 

where any of the "alternate technologies" effectively competes with 

franchised cable9 Or has garnished even a 5% market share where 

franchised cable is available' 

Is cable a monopoly7 Forty-five million American families 

know the answer to that, know that the gamut of choice is two-fold 

"take it" or "leave it" 

But the term "monopoly" here need not be construed in the 

pejorative sense, a prospering monopoly has the potential to best 

serve the public interest To achieve the goals of public policy 

— diversity in programming and universal service — cable systems 

need a healthy revenue stream 

The Cable Act requires that poor neighborhoods be wired, and 

gives strong legal underpinning to the right of state and local 

governments to require PEG (public, educational and governmental) 

programming, which assures a degree of diversity and, one hopes, a 

more enlightened citizenry 

Thus, the intention of the Cable Act was to achieve a semblance 

of balance between the public obligations imposed on the cable 

operator and the de facto market exclusivity afforded the operator 

by the franchise 

The federal law was no sooner enacted than some cable operators 

challenged any and all obligation flowing from the Act 

New-found First Amendment rights as a "speaker" granted 

permanence in the community, and a supposed immunity from municipal 

review at renewal time Further as an "electronic publisher", the 

cable operator is claimed to have unfettered editorial control over 

each and every channel on his system 

The adoption of this viewpoint would be a chilling day for 

America A cable operator, if he thought CBS was "soft on Communism", 
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could just take CBS off his system, or find no available channel for 

the Black Entertainment network, or put fundamentalist preachers on, 

or off — whatever the operators fancy — the cable system What 

is claimed is the right to be sole arbiter of what American families 

see or do not see, and such view savages the treasured First Amendment 

rights of every American 

A cable system is not a newspaper It is much more like a 

single newstand with an exclusive license to serve a city, town or 

village Given a single-source de facto monopoly, the unilateral 

right to determine what papers or magazines the citizens will be 

allowed to buy, puts the public's First Amendment rights at risk 

With regard to the Cable Communications Policy Act 

• If basic rates become excessive, municipalities 
should have the right to establish an "entry level" 
of service at a regulated rate 

• The Act has emasculated accountability to local 
governments, Congress should consider revisiting 
the renewal provisions of the law to assure an 
acceptable level of responsiveness to the community 

• There should be a reaffirmation by Congress that 
the states, and/or their municipalities, have the 
right to inspect for compliance with state or 
federally set technical standards for safety and 
picture quality 

Finally, maintaining diversity of communications is clearly in 

the public interest Historically, cable television and broadcasting 

have enjoyed a synergistic relationship, and a balance of sorts 

achieved in that the liberties allowed the cable operators by the 

"compulsory license" have been tempered by imposition of the "must 

carry" mandate 

With the demise of "must carry", that delicate balance has been 

upset If Congress or the F C C fails to restore that balance and 

takes no remedial action, the local broadcaster will be "swept" into 

history in a few years 

I strongly recommend that long-term agreements — perhaps ninety-

nine year leases on the cable system at $1 per year — be considered 

by the Congress 

I thank you for the privilege of sharing my thoughts with you 

on these important issues # 
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Senator METZENBAUM Our next witness panel consists of Mr 
James Theroux, on behalf of the Wireless Cable Association of 
Cleveland, Mark Foster, chairman and co-chief executive officer of 
The Microband Companies, NY, George Kocian, spokesperson for 
the Home Satellite Television Association of Tiverton, OH, and 
Thomas Burke, president, United Satellite Industry Association of 
North Little Rock, AR 

Mr Theroux, we are very happy to have you with us this morn
ing, and in 5 minutes I want you to tell us why the inability to 
obtain product is threatening your industry, which is I understand 
the thrust of your concern 

STATEMENT OF A PANEL CONSISTING OF JAMES THEROUX, 
WIRELESS CABLE ASSOCIATION, CLEVELAND, OH, ACCOMPA
NIED BY NICK ALLARD, COUNSEL, WIRELESS CABLE ASSOCIA
TION, MARK FOSTER, CHAIRMAN AND CO-CEO, THE MICRO-
BAND COS., INC, NEW YORK, NY; GEORGE KOCIAN, SPOKES
PERSON, HOME SATELLITE TELEVISION ASSOCIATION, TIVER
TON, OH, AND THOMAS BURKE, PRESIDENT, UNITED SATEL
LITE INDUSTRY ASSOCIATION, NORTH LITTLE ROCK, AR 
Mr THEROUX Thank you, Mr Chairman, and Senator Hum

phrey This is Nick Allard, who is counsel to the Wireless Cable As
sociation 

My name is Jim Theroux I represent the Wireless Cable Associa
tion, a group of companies that stands ready to brmg consumers all 
the benefits of competition, lower prices, better service, wider selec
tion We do it with an advanced technology that can bring up to 33 
television channels through the air to a tiny antenna on your roof 

We seek to compete with cable and I can understand Mr Fin-
neran not understanding that such a thing is possible, but this is a 
new technology that seeks to compete with cable, but not to destroy 
it The economics, the unique economics of our business allow us to 
be viable with only a small share of the cable market, much like 
MCI has a share of the long-distance telephone market 

Although we seek to compete with cable, there are impediments 
to our serving consumers These impediments have the potential to 
kill our wireless cable industry and consumers will be left holding 
the bag, paying monopoly prices for cable and being stuck with the 
take it or leave it attitude of a monopolist 

These impediments are refusals to deal with us by certain key 
programming services, such as HBO, Disney, Showtime, USA Net
work, and on and on and on These satellite programming services 
are like milk, eggs, or bread to a grocery store Just as you have 
Safeway and 7-11 that have very different products and serve the 
consumer in different ways, if either one of them could not get 
milk or eggs, he would be a dead duck 

That is the situation that we face Without the milk and eggs of 
satellite programming, we will die and cable's monopoly will be 
perpetuated 

Now cable does not like that word monopoly They hide from it 
like a vampire hides from the daylight But I can tell you that if 
you go to my hometown of Cleveland and walk down the street, 



13 

you are not gomg to find anybody who has any questions about 
whether cable is a monopoly 

Cable will tell you that they are part of a broad market that in
cludes theaters and VCR's and broadcasting, and that these things 
exert a competitive discipline on their prices But I think you can 
see the superficiality of that argument if you think about another 
product like food Think of the broad market of food in which you 
have eating at home, that exerts a competitive discipline on restau
rants But would consumers be well served and would Congress tol
erate it if one company controlled all the restaurants in a city? 
Does anyone doubt what would happen to restaurant prices and to 
quality of service, even if people still had the option of eating at 
home? 

That is the situation that we face in cable 
Now fortunately, there is restaurant competition And also now 

fortunately, there is a new technology that Mr Finneran is not 
aware of probably because it is so new But it started in Cleveland, 
OH, 2 years ago And that new technology does have the potential 
to compete with cable, so should not consumers have the benefit of 
that? Do not consumers deserve having a choice in how they get 
satellite programming 

Senator METZENBAUM What is the concept of new technology? 
Mr THEROUX The concept is that we send through the air, up to 

33 channels to a tiny antenna on your roof It is an advanced new 
technology that, as I say, began 2 years ago m Cleveland 

Now fortunately, in Cleveland we were able through lawsuits 
and other means to get enough programming to start up m busi
ness And we have got now thousands and thousands of satisfied 
customers These people like the programming we give them But 
what they really love is our prices For $9 95 our basic service, 
which includes the remote control flicker, is available to them If 
you go out into the suburbs of Cleveland and get equivalent serv
ice, you pay about $18 

So we are better m price and we are also better in service We do 
surveys of our customers and theirs, which find us significantly su
perior to cable because we do things like answer the phone more 
promptly, we put a rose on top of your TV when we install the 
service So I have got a great technology 

Senator METZENBAUM IS that like a death rose? [Laughter ] 
Mr THEROUX I hope not It is not a funeral, I hope 
Senator METZENBAUM Please wind up 
Mr THEROUX I will So what is the problem? The problem is the 

cable monopoly It is nothing new Broadcasting tried to shut out 
cable when it was getting gomg, and now cable is trying to use 
HBO and programming services like it to perpetuate their monopo
ly and to halt progress They have got these local monopolies that 
are horizontally concentrated now They vertically integrate into 
programming That gives them the ability to deny access of HBO 
and Disney and all these others 

So until the Department of Justice or the Congress does some
thing, I feel that we are gomg to have this problem And I think 
these hearings are a good step m the direction of solving them I 
thank you and your colleagues for your interest 

[The prepared statements of Mr Theroux follow] 
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Statement 
of 

James M Theroux, Chairman 
Regulatory Affairs, Wireless Cable Association 

Before the Antitrust, Monopolies and Business Rights Subcommittee 
Senate Committee on the Judiciary 

Good morning Mr Chairman My name is Jim Theroux and 

I represent the Wireless Cable Association, a group of companies 

that is ready to bring consumers all the benefits of competition 

lower prices, better service, and wider selection We do it 

through an advanced technology that sends up to 3 3 channels 

through the air to a tiny antenna on your roof 

We don't seek to destroy cable, any more than MCI 

destroyed ATST The unique economics of our business allow us to 

be viable with only a small share of the cable market, equivalent 

to what AT&T's competitors have achieved 

But some severe impediments are preventing us from 

serving consumers. These impediments will kill our budding 

wireless cable industry, and the consumer will be left holding 

the bag, paying monopoly prices for cable, and being stuck with 

the monopolist's take-it-or-leave-it attitude 

These impediments to competition consist of refusals to 

deal by satellite programmers such as HBO, Showtime, Disney, USA 

Network, and many others These programming services are to 

cable what milk, eggs, and bread are to a grocery store Without 

milk and eggs, no competitor to cable will have a chance of 

surviving in the retail marketplace 

Of course, cable tries to hide from the word monopoly, 

just as a vampire hides from the daylight I'm not an economist. 
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but I guarantee you that the average guy in my hometown of 

Cleveland has no doubts that cable is a monopoly. But cable will 

try to tell you it is part of a broad video market in which 

theaters, VCR's and broadcasting exert competitive discipline on 

its prices 

The superficiality of this point of view becomes 

apparent when one thinks of some other products. For example, 

you might say that there is a broad market for food in which 

eating at home restrains the prices that restaurants charge, just 

as, cable says, broadcasting restrains its prices But would 

consumers be well served and would Congress tolerate it if ONE 

COMPANY controlled all the restaurants in a city7 Does anyone 

doubt what would happen to restaurant prices and services, even 

though people would still have the option of eating at home'' 

Fortunately, consumers have the benefit of restaurant 

competition. Now that there is a technology available to provide 

cable competition, why shouldn't consumers have that too7 Don't 

they deserve a choice' 

That new cable technology is more than just 

theoretically available. It actually got off the drawing boards 

and into the real world two years ago in Cleveland, Ohio In 

Cleveland, my company was able to get into business because 

conventional cable was not established, and through lawsuits and 

other means we got enough programming services to attract over 

20,000 customers Those customers like the programming I 

deliver, but they LOVE our prices our Basic service, including 

remote control, costs $9 95 Cable charges about $18 00 for its 

equivalent And in service quality our surveys show us beating 

cable by a significant margin by doing things such as answering 

our phones more promptly and adding touches such as a fresh rose 

at the time we install the service. 
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So, I've got a great technology, terrific prices, 

excellent service, my customers like me, but they ask me certain 

nagging questions Why don't we have HBO, why don't we have 

Disney, why don't we have USA Network, the Weather Channel, and 

on, and on They blame me Yet here I sit with money in the 

bank ready to pay for the services 

But just as the railroads tried to protect their 

monopoly from truckers, and broadcasters tried to protect 

themselves from cable, now conventional cable is using HBO and 

others to halt progress and protect its monopoly The cable 

industry is extending its newly deregulated power through 

horizontal concentration of retail monopolies which then 

vertically integrate into ownership of programming (e g CNN) 

This vertical integration allows big cable to deny access to 

programming to would-be competitors And consumers will continue 

to suffer the consequences until Congress or the Department of 

Justice takes action For this reason, Mr Chairman, we believe 

that these hearings are an important step in the right direction, 

and we appreciate your leadership 

Mr Chairman, I would request that these brief remarks 

be supplemented by including my formal, prepared testimony into 

the record of this hearing I would, of course, be happy to 

respond to your questions 

Thank you very much 
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TESTIMONY OF JAMES M. THEROUX 
REGULATORY AFFAIRS CHAIRMAN 
WIRELESS CABLE ASSOCIATION 

Before The 
UNITED STATES SENATE 

COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE OH ANTITRUST, MONOPOLIES AND 

BUSINESS RIGHTS 

March 17, 1988 

Mr. Chairman, members of the Subcommittee, on 

behalf of the Wireless Cable Association ("WCA"), I thank you 

for this opportunity to testify today. With my testimony, I 

hope to introduce and explain more fully the state-of-the-

art satellite programming delivery system known as wireless 

cable and to enumerate the various anticompetitive practices 

by coaxial cable operators and programmers that threaten to 

destroy wireless cable as a competitor in the retail market 

for satellite-delivered programming. In the future, the WCA 

will stand ready to provide any assistance that this 

Subcommittee might require as it monitors the competitive 

health of the satellite-delivered programming marketplace 

INTRODUCTION TO THE SATKT.T.TTE PROGRAMMING 
DELIVERY SYSTEM OF WIRELESS CABLE 

The wireless cable industry consists of firms 

possessing licenses to deliver programming taken down from 

satellites and re-transmitted on microwave frequencies to 

tiny antennas on private homes and multiple unit dwellings 

The wireless cable delivery system eliminates the costly 

network of wiring required by traditional coaxial cable 

franchises. Instead, a wireless cable operator uses the 

Super High Frequency ("SHF") portion of the radio frequency 

spectrum, i.e.. the spectrum above the Very High Frequency 
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("VHF") and Ultra High Frequency ("UHF") allocated to broad

cast, to transmit satellite programming from a central point 

directly to a tiny antenna mounted on the subscriber's roof 

' jp. At the roof top, the SHF signals are coupled with the 

locally available VHF and UHF signals and relayed by coaxial 

cable to a 100 channel selector box on the subscriber's 

television set. Using this box, the subscriber may choose 

from the combined offering of local broadcast signals and 

satellite-delivered programming, the same as with a subscrip

tion to coaxial cable.i/ 

Does wireless cable represent a new technological 

method of delivering satellite programming'' This question 

must be answered both yes and no. Yes, in the sense that 

wireless cable constitutes a new commercial enterprise 

sanctioned by the FCC in 1983 that delivers multiple channels 

of satellite programming through state-of-the-art reception, 

scrambling and addressing equipment. No, in the sense that 

wireless cable delivers this satellite programming via the 

1/ Many broadcast stations have had difficulty in securing 
carriage on coaxial cable systems. Coaxial cable 
systems all over the country that suffer from limited 
channel capacity are dropping broadcast stations in 
favor of other services. Wireless cable systems have no 
incentive to engage in such conduct. Because we pick 
broadcast stations up directly at the rooftop, and do 
not use our scarce SHF channels for retransmissions, we 
have nothing to gain by not passing an available 
broadcast signal to our subscribers. Regardless of what 
ultimately happens to the FCC's must carry rules, 
therefore, wireless cable is a system of "will carry", 
if the broadcaster provides a VHF or UHF signal to the 
rooftop, we will carry it through our cable to 
subscribers In addition, unlike many coaxial cable 
systems, wireless cable systems will carry all VHF and 
UHF stations on their assigned channels 

2 
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same microwave frequencies utilized for many years by 

educators through Instructional Fixed Television Services 

("IFTS"); municipalities through Operation Fixed Service 

(nOFSn); and retail distributors through Multipoint 

Distribution Service ("MDS"). In other vords, just as modern 

coaxial cable originated from the cruder technology of 

community antenna television ("CATV"), so too did wireless 

cable grow out of the tried and true system of delivering 

satellite programming through microwave frequencies. 

Wireless cable traces its origins to the Multipoint 

Distribution Service ("MDS") that started in the early 

1970's. MDS systems delivered satellite programming through 

a single channel in the SHF band. Although limited to a 

single channel, MDS systems managed to forge market niches in 

particular areas by delivering HBO or a similar movie 

service to supplement the available VHF and UHF broadcast 

signals.2/ 

By the late 1970's, however, numerous other 

satellite-delivered programming services began to gain public 

recognition, for the most part through their carriage on 

coaxial cable systems. With only a single channel to offer, 

MDS essentially lost its ability to compete with coaxial 

2/ Even in the 1970's, coaxial cable operators displayed 
their affinity for anticompetitive conduct. In papers 
submitted to the FCC by the largest wireless cable firm, 
The Microband Companies, Inc., it was demonstrated that 
several coaxial cable operators warehoused the single 
SHF channel available prior to 1983 in areas where they 
operated or hoped to operate. As a result, the develop
ments of MDS systems was preempted in many markets 

3 
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cable. Besides financial problems, some MDS operators 

experienced difficulty protecting their signal from reception 

by non-subscribers. 

In 1983, however, the FCC opened up new possi

bilities for the delivery of satellite programming through 

the SHF band.3/ Recognizing that "there is no multichannel 

alternative to cable available now, "4/ the FCC created the 

commercial possibility of wireless cable by reallocating for 

"multichannel MDS use unutilized SHF channels that had 

been reserved for IFTS (educators) and OFS (municipalities 

and public safety and informational organizations). In 

addition, the FCC authorized multichannel MDS "to negotiate 

with existing cochannel and adjacent channel users of the 

IFTS channels to attempt to reach an accommodation whereby 

the needs of each can be satisfied. 
,,6/ 

The result of these 

new FCC rules was to make available for multichannel MDS use 

up to 33 SHF channels in each major market 

Concurrent with the FCC's rulemaking were several 

technological advancements in the delivery of satellite 

programming through microwave frequencies, including an 
3/ See In the matter of Amendment of Parts 2, 21, 74 and 94 

of the Commission's Rules and Regulations in Regard to 
the Instruction Fixed Television Service, the Multipoint 
Distribution Service, and the Private Operation Fixed 
Microwave Service, 54 R.R. 2d (Pike & Fisher) 107 
(1983), attached hereto as Exhibit A. 

V Id. at 123. 

5/ Id. at 130. 

&/ Id.-

4 
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antenna and channel selector capable of combining UHF, VHF 

and SHF signals and the Zenith scrambling and addressing 

equipment. The result is the state-of-the-art commercial 

enterprise known as wireless cable.2/ 

With its unique advantages, today's wireless cable 

represents a viable non-cable competitor in the market for 

satellite-delivered programming. Indeed, in areas unwired 

for cable, wireless cable can provide consumers with rapid 

access to satellite-delivered programming by eliminating the 

expensive and time-consuming process of burying wires below 

the streets or stringing them from telephone poles 

Alternatively, in cable wired areas, wireless cable can 

compete head-on with cable, thereby checking the cable rate 

increases that have gouged consumers since deregulation 

under the Cable Act of 1984.S/ Typically, wireless cable 

operators deliver programming to subscribers at lower costs 

The principle reason is that coaxial cable wiring expenses 

are high and cable must wire an entire street to deliver 

programming to any individual home on the street. In 

contrast, wireless cable's fixed costs are smaller, and the 

marginal cost of each new subscriber — the cost of 

installing an antenna on a particular home — is less than 

the pass-by costs incurred by cable. 

2/ Host coaxial cable systems are limited to less than 36 
channels, including those allocated to broadcast A 
wireless cable operator can theoretically offer up to 33 
SHF channels in addition to those broadcast channels 
received by the rooftop antenna. 

8/ See Exhibit 0 and discussion infra at 14-15 

5 
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Another advantage besides lower costs is that 

wireless cable operators deliver a signal as good if not 

better than today's coaxial cable systems. Moreover, with 

its state-of-the-art Zenith scrambling and addressing system, 

wireless cable can provide better signal security than 

coaxial cable. Gone are the signal theft and financial 

problems associated with the MDS systems of the 1970's 

In sum then, wireless cable represents a state-of-

the-art viable competitive alternative to coaxial cable. As 

the General Electric Company recently noted. 

[Wireless Cable's] performance can meet 
and even exceed cable in fundamental 
performance areas like received signal 
level, carrier-to-noise ratio and 
nonlinear distortion products. Also 
[wireless cable] . . equipment can 
provide all of the bells and whistles of 
a cable system like addressability, 
scrambling and stereo broadcasts. 
Combining comparable features and 
improved performance can make [wireless 
cable] . . . a very competitive 
alternative.2/ 

INABILITY OF THE WIRELESS CABLE 
INDUSTRY TO OBTAIN PREFERRED 

PROGRAMMING 

In spite of wireless cable's competitive potential, 

it remains unclear what markets are best suited for the 

wireless cable delivery system With its unique economics, 

wireless cable may thrive in either or both cable wired areas 

and/or unwired areas as well as urban areas and/or rural 

areas. The salient point is that the marketplace provides 

9_/ "Wireless or Wired Cable Comparable Technologies'" by 
George Harter on behalf of The General Electric Company, 
attached hereto as Exhibit B. 

6 
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the most efficient mechanism for sorting the merits of the 

various satellite programming delivery systems, assuming it 

is permitted to function freely. The anticompetitive 

practices by cable companies and programmers, however, have 

stymied the market sorting mechanism. 

The problem is simple: The wireless cable industry 

has been foreclosed from vigorous competition with coaxial 

cable operators due to its inability to obtain adequate 

satellite programming.AS/ Many programmers either refuse to 

deal with wireless cable operators, or, alternatively, deal 

only at discriminatory prices, terms and conditions. This 

discrimination against a viable competitor of cable has 

coincided with an increased vertical integration of cable 

into programming.ii/ In fact, many of the programmers that 

refuse to deal with wireless cable at fair terms and prices 

are owned in whole or in part by the large MSOs 

To view this problem in concrete terms, let's look 

at the largest MSO, Tele-Communications, Inc. ("TCI"), and 

the two largest wireless cable operators, The Microband 

10/ At present, more than eighty firms and individuals 
possess FCC permits to deliver programming through 
wireless cable. See List of Wireless Cable Permittees 
attached hereto as Exhibit C. Of these permittees, 
however, only a handful are currently operating in 
Cleveland, Detroit and New York, among other places 
See List of Wireless Cable Operators, attached hereto as 
Exhibit D Many other entrepreneurs are attempting to 
bring wireless cable to other markets, but require 
assurances of program availability at fair terms and 
prices to start their businesses. 

11/ See "The Trend Toward Vertical Integration by Cable Into 
Satellite Delivered Programming" attached hereto as 
Exhibit E. 

7 
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Companies, Inc., which delivers programming in New York, NY, 

Detroit, MI and Washington, D.C., and Metroten Cablevision, 

Inc., which serves the Cleveland, OH area. With respect to 

the trend towards vertical integration, TCI has been a 

leader. TCI holds an equity stake in a number of major 

programmers, including WTBS, CNN, Headline News, Black 

Entertainment Television, Tempo TV, the Fashion Channel and 

American Movie Classics. 
12/ 

Several of the programmers 

controlled in whole or in part by TCI continue to refuse to 

deal with such wireless cable firms as Metroten and 

Microband.Al/ 

The Fashion Channel, for example, a home shopping 

network with over 8 7 million subscribers, and in which TCI 

has a 10.5% equity stake, adheres to a cable exclusive 

distribution policy.A^/ several other TCI owned and/or 

controlled programmers have avoided explicitly stating a 

retail policy, but nevertheless are distributed in most major 

markets de facto exclusively through coaxial cable. These 

programmers include American Movie Classics, CNN-i5-/ and Black 
12/ Id. 
13/ See "The Programming Bottleneck," attached hereto as 

Exhibit F. 

14/ See Letter from Fashion Channel to Metroten (Nov. 19, 
1987), attached hereto as Exhibit G 

15/ Metroten distributes CNN, the second most popular basic 
service next to ESPN in the Cleveland, OH area 
Metroten, however, pays a higher price for CNN than 
coaxial cable operators. Microband has been denied 
access to CNN in the New York and Detroit markets, but 
is authorized to distribute the service in Washington, 
D.C. See Exhibit F. 

8 
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Entertainment Television.-IS/ 

Moreover, with its recent acquisition of Tempo TV, 

TCI now owns 10.1% of Turner Broadcasting System. Besides 

the fact that it already has 12.5 million subscribers, it is 

widely anticipated that "Tempo TV could serve another 

purpose: a launch platform for Turner Network Television."AZ/ 

TCI is interested in starting a new network-quality 

satellite-delivered channel, as is Turner Broadcasting 

System 
18/ 

TCI and Turner could build such a channel by 

starting from the existing Tempo TV subscriber base While 

Tempo TV has previously been available to wireless cable, 

Turner has explicitly proposed making TNT a cable-exclusive 

service.A2/ if TCI denied wireless cable access to TNT, the 

anticompetitive effect would be even greater than a denial of 

access to the existing Tempo TV.2°-/ 16/ Hicroband is authorized to distribute Black Entertain
ment Network in Detroit and New York, but not in 
Washington, D.C. Microband has been refused Black 
Entertainment Television for the Washington market Not 
surprisingly, the company awarded the Washington, D C. 
coaxial cable franchise holds an equity stake in Black 
Entertainment Television. 

17/ A Dynamite Tempo for TCI. Cable TV Programming, at 4 
(Nov. 30, 1987); see Tempo Deal Expands TCI Reach. 
Cablevision at 12 (Nov. 23, 1987). Both articles are 
attached hereto as Exhibit H. 

18/ The King of Cable TV. Business Week, at 88, 96 (Oct. 26, 
1987), attached hereto as Exhibit I. 

19/ Turner's TNT Adds Sparks to Atlantic Cable Show. 
Broadcasting, at 31 (Oct. 12, 1987), attached hereto as 
Exhibit J. 

2PV Recognizing the anticompetitive potential of TCI's 
Tempo TV acquisition, the WCA has filed comments with 
the FCC that seek assurances of program availability. 
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Although a leader in the trend toward vertical 

integration, TCI is by no means alone. Viacom, for example, 

holds an equity stake in many ma]or programmers, including 

MTV (100%); Lifetime (33%); VH-1 (100%); Cable Value Network 

(over 4%); and the Fashion Channel (over 4%).21/ Other large 

MSOs hold similar equity stakes. Moreover, the programmers 

themselves have been cooperating with this vertical 

integration scheme by offering equity to coaxial cable 

operators. Such programmers include Cable Value Network, 

Teleshop, QVC Network, The Fashion Channel, The Travel 

Channel and Shop TV.-22/ This vertical integration has 

greatly enhanced coaxial cable's ability to cause denials of 

programming to wireless cable operators. In rare instances, 

wireless cable operators are permitted to distribute the 

service, but refused an equity stake.22/ 

The foreclosure of programming sources to wireless 

cable firms extends beyond programmers in which coaxial cable 

holds an equity stake. Many non-cable owned programmers also 

refuse to distribute through wireless cable systems These 

programmers include USA Network, The Weather Channel, and The 

Disney Channel. Moreover, even when non-cable owned 

See Wireless Cable Association Comments on the 
Application for Transfer of Control of Tempo 
Enterprises' FCC Licenses (Mar 4, 1988), attached 
hereto as Exhibit K. 

21/ See Exhibit E. 

22/ Id 

23/ See Exhibit F 
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programmers deal with wireless cable, they impose 

discriminatory terms and prices. ESPN, for example, the 

most popular programming service in the basic package, 

imposes discriminatory terms and prices on both Microband and 

Metroten.24/ 

In addition to vertical integration, the coaxial 

cable industry has become far more horizontally concentrated 

subsequent to deregulation. The HSOs have extended their 

local monopoly to a national level. Not surprisingly, 

conversations between WCA representatives and several non-

cable owned programmers have revealed a fear of alienating 

these large MSOs Of course, programmers are not likely to 

acknowledge publicly that coaxial cable operators influence 

or control their retail distribution policy with respect to 

wireless cable. 

Even where cable franchises do not demand exclusive 

arrangements, many programmers are refusing to deal with 

wireless cable. The programmers' stated reasons include the 

view that wireless cable firms are not well-run; the claim 

that the wireless cable technology delivers a poor signal and 

is subject to theft; and the contention that future market 

penetration of such programming should be entrusted to cable 

As discussed above, however, none of these reasons has a 

sound factual basis. Wireless cable firms are not merely 

expanded versions of the MDS single channel system of the 

1970's. Rather, wireless cable firms represent totally new 

24/ Id. 

11 
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commercial enterprises sanctioned by the FCC in 1983 that 

deliver satellite programming through state of the art 

reception, scrambling and addressing equipment. 

Moreover, recent actions by programmers reflect the 

spuriousness of any criticism of the technology of wireless 

cable. The marketplace is an efficient mechanism for sorting 

the merits of various technologies, assuming it is permitted 

to function freely. The fact is that programmers and coaxial 

cable operators have also aimed their efforts towards 

preventing the development of "overbuilds" for cable, i.e . 

"second franchises" that use the cable technology.'2-5-/ This 

demonstrates that established cable franchises oppose not 

only alternate delivery technologies (regardless of their 

engineering merits) but any competitive retailer of satellite 

programming. Recognizing that "efforts to promote one method 

or kind of retail distribution over another . . . can 

frustrate competition and ultimately harm consumers," Senator 

John Kerry has recently directed pointed questions to HBO and 

others regarding the anticompetitive aspects of wireline 

exclusivity. So far, however, he has received evasive and 

self-serving responses.2J/ 

Whether the exclusive dealing arrangement is 

explicit or implicit, the salient point is that cable 

operators are obtaining exclusivity in absence of a 

25/ Articles discussing wireline exclusivity proposals by 
various programmers are attached hereto as Exhibit L. 

26/ These letters between Senator Kerry and various 
programmers are attached hereto as Exhibit M. 
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competitive bidding process and for little or no cost This 

suggests that an anticompetitive purpose or effect underlies 

the exclusive dealing arrangements between cable operators 

and programmers. 

Of course, coaxial cable operators and programmers 

assert that these practices do not harm wireless cable as a 

competitor. They claim that wireless cable operators do not 

need a particular programming service to compete with coaxial 

cable operators. They argue, for example, that wireless 

cable operators do not need HBO when Showtime is available 

Some coaxial cable operators and programmers even assert that 

wireless cable firms should develop their own programming 

services Unfortunately, these arguments miss the point 

because subscribers buy programming not technology 

No single programming service can probably be 

considered "necessary" or "essential." Instead, the basic 

package should be viewed as a distinct product consisting of 

a selection of programming that includes news, shopping, 

sports, variety and access to movies and other premium 

programming. Without programming in all of these selection 

categories, a wireless cable operator cannot compete. 

Another way of stating this notion is that each 

programming component of the basic package represents an 

incremental market share. The consumer makes a decision to 

subscribe based upon in essence not more than five or six 

components of the basic package, 1 e.. the consumer "prefers" 

a package of particular components above all others 

13 
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Although when viewed in isolation, no single programming 

service is absolutely "necessary" or "essential," 

nevertheless when viewed as one component of the basic 

package, the absence of any one service, for example the 

absence of ESPN, the premier sports channel with exclusive 

rights to ten NFL games, may result in a loss of market power 

because the consumer will subscribe to the basic package that 

contains all six "preferred" components as opposed to the 

package with only three or four. In other words, an 

incomplete "basic" package cannot compete effectively with a 

complete package. 

THE HARM TO CONSUMERS RESULTING 
FROM ANTICOMPETITIVE PRACTICES BY 

COAXIAL CABLE OPERATORS AND PROGRAMMERS 

Exclusive dealing, discriminatory dealing and 

vertical integration all have the effect of restraining 

competition at the retail level between coaxial cable and 

wireless cable operators. The biggest losers are the 

consumers. Indeed, consumers in areas unwired for cable 

cannot receive preferred satellite-delivered programming, 

while consumers in wired areas must pay monopoly prices for 

the delivery of such programming via coaxial cable.£L/ 

Subsequent to deregulation under the Cable Act of 

27/ See J. Ordover & Y. Braunstem, "Does Cable Television 
Really Face Effective Competition""' (Dec 1987) 
(proving that coaxial cable operators do not face 
effective competition from three broadcast stations) 
Shoshan & Jackson, Inc., "Opening the Broadband 
Gateway" (Jan. 20, 1988) (proving that coaxial cable 
operators earn monopoly profits). Both papers are 
attached hereto as Exhibit N 
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1984, coaxial cable subscription rates have increased an 

average of 27 percent, according to a National League of 

Cities survey, and 24 percent, according to a study by Paul 

Kagan Associates. Moreover, prices in many areas have risen 

over 50 percent since deregulation.2S/ 

Concurrent with these price increases has been the 

practice of retiering by many coaxial cable operators. In 

essence, retiering may force consumers to pay for programming 

that they do not want. In West Virginia, for example, 

American Cable Television, Inc. ("ACT") combined its basic 

and satellite tiers and doubled its prices 

Anticonsumer actions by coaxial cable operators 

have outraged many state and local communities As a result 

of ACT's post-deregulation behavior, the Attorney General of 

West Virginia has filed an antitrust and unfair trade 

practices action on behalf of consumers.-2-9-/ Similarly, the 

residents of Springfield, Oregon, angered by retiering and 

rate increases of over 50 percent, have launched an 

initiative whereby the public utility would take over the 

28/ These price surveys, as well as various articles 
reporting on this issue are attached hereto as Exhibit 
O. 

29/ The State of West Virginia through its Attorney General, 
Honorable Charles G. Brown, has filed a parens partrie 
action charging American Television and Communications 
Corp. with antitrust and consumer protection violations 
in connection with its post deregulation behavior. See 
Exhibit P attached hereto. In addition, the National 
Association of State Attorney Generals ("NAAG") has 
formed a multistate antitrust task force to investigate 
the anticompetitive practices of cable and programmers 
See Exhibit Q attached hereto. 
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coaxial cable system now operated by TCI.AS/ 

Exclusive dealing arrangements between coaxial 

cable operators and programmeis, discriminatory dealing by 

programmers with viable cable competitors, vertical 

integration by cable into programming, outrageous coaxial 

cable subscriber rate increases and coercive coaxial cable 

subscriber terms and conditions all add up to only one thing 

coaxial cable operators constitute an unrestrained monopoly 

in the market for satellite-delivered programming. Indeed, 

the largest MSO, TCI, has been found guilty of monopolizing 

at least one geographic market and currently faces charges of 

monopolizing several others.3-!/ Moreover, other coaxial 

cable operators have been admitted to being monopolies, but 

argue that they represent a lawful monopoly.3-2/ Yet, it 

seems incredible to suggest that with the passage of the 

Cable Act of 1984, Congress intended to usher in an era of 

coaxial cable monopolization. Indeed, coaxial cable 

operators contended before Congress that only through 

30/ See Exhibit O. 

31/ See, e.g.. Central Tele-Communications. Inc. v TCI 
Cablevision Inc . 800 F.2d 711 (8th Cir. 1986), cert 
denied 107 S. Ct. 1358 (1987); H.R M.. Inc. v. Tele-
Communications. Inc.. 653 F. Supp. 645 (D. Colo. 1987) 
Copies of these opinions are attached hereto as Exhibit 
R. 

32/ See Friedman v. Adams Russell Cable Services-New York. 
Inc.. 624 F. Supp. 1195 (S.D N.Y. 1986), attached hereto 
as Exhibit S, Memorandum in Support of Motion of 
American Television and Communications Corporation to 
Dismiss the Complaint, State of West Virginia v. 
American Tel. & Comms. Corp.. No. 0203 (S.D W.V. dated 
Dec. 18, 1987). Sge Exhibit Q 
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deregulation under the Cable Act of 1984 could they compete 

with other satellite programming delivery systems such as 

wireless cable. 

THE SOLUTION TO THE COAXIAL 
CABLE MONOPOLY PP"«T.™ 

For the benefit of consumers, legislative action 

must be taken to curb the anticompetitive practices of 

coaxial cable operators and programmers that threaten to 

destroy wireless cable and other viable competitors in the 

retail distribution market for satellite programming.22/ At 

the very least, coaxial cable operators should be required to 

compete with wireless cable operators on the basis of service 

and price In other words, the consumer should decide the 

relative merits of each delivery system, rather than be 

forced to accept or reject the product offered by the local 

coaxial cable monopolies 

Effective head-to-head competition will not become 

a reality, however, until wireless cable operators obtain 

access to preferred satellite-delivered programming. By 

"access," I mean an opportunity to obtain such programming 

for retail distribution at nondiscriminatory terms and 

33/ The WCA applauds the NAA6 investigation into coaxial 
cable operators' anticompetitive practices It also 
supports lawsuits at the state level on behalf of 
consumers, such as the West Virginia action The scope 
of the coaxial cable monopoly and its long-term threat 
on a nationwide level, however, suggest that legislation 
may provide the most far-reaching and effective 
solution. Indeed, legislation seems particularly 
appropriate given that Congress did not intend to create 
an unrestrained cable monopoly with the passage of the 
Cable Act of 1984. 
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prices. Any exclusive distribution rights must result from a 

competitive bidding process. Such vigorous competition will 

most benefit the consumers, who have been either denied 

access to preferred programming or forced to pay monopoly 

rents. Coaxial cable competitors like wireless cable will 

also reap the rewards of a free marketplace. Moreover, 

programmers should support vigorous competition as well, for 

elementary economic principles suggest that no manufacturer 

or wholesaler desires a monopoly at the retail distribution 

level. In such a state of vigorous competition, the only 

losers are the coaxial cable monopolists They will lose the 

business weapons of exclusivity, discrimination, vertical 

integration and monopoly rents. Coaxial cable operators will 

be forced to deal fairly with consumers, to cease leveraging 

and coercing programmers and to compete vigorously with 

wireless cable operators. With this state of affairs, 

everyone wins. Most of all the consumer is benefitted. 

Thank you. 
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E X H I B I T A 

INSTRUCTIONAL TELEVISION FIXED SERVICE (MPS REALLOCATION) 

FCC 82-243 
33344 

4B FR 

In the Matter of 

Amendment of Parts 2, 21 , 74 and 94 of the 
Commission's Rules and Regulations in regard 
to frequency allocation to the Instructional 
Television Fixed Service the Multipoint 
Distribution Service and the Private 
Operational Fixed Microwave Service 

Inquiry into the development of regulatory 
policy with regard to future serv ice offer
ings and expected growth in the Multi
point Distribution Service and Private 
Operational Fixed Microwave Service and 
into the development of provis ions of the 
Commission's Rules and Regulations in 
regard to the compatibility of the operation 
of satellite serv ices with other serv ices 
authorized to operate in the 2500-2690 MHx 
band 

Amendment of Part 21 of the Commission's 
Rules to Permit the Use of Alternative 
Procedures in Choosing Appbcants for 
Radio Authorisations in the Multipoint 
Distribution Service 

Petition for Rule Making filed by Microband 
Corporation of America to amend Section 
21 901 of the Commission's Rules and 
Regulations 

Application of Channel View Inc for an 
Experimental (Developmental) station at 
Salt Lake City 

Appbcation of Contemporary Communications 
Corporation for Developmental Author!rations 
to Estabbsh Multi-Channel Systems (MCS) in 
New York, Chicago, Los Ange le s , St Louis 
and Philadelphia 

General Docket No 80-112 

CC Docket No 80-116 

RM-3540 

File No 8938-ED-MR-B2 

File No BPEX-820802KH 

Adopted 
Released 

May 26. 1983 
July 15, 1983 

[J54 902, 154 931, f71 901, J71 909] ITFS-MDS 
reallocation 

In view of the likelihood that demand for ITFS chan
ne ls for use by inst i tut ions of higher learning (for 
the del ivery of graduate leve l training to the work
places of e n g i n e e r s , sc ient i s t s and other profess ion
a l s ) , while increasing will not match the demand 
for multichannel MDS facilities if such facilities 
are authorized, the Commission amends the rules 
to reduce the restr ict ions on multichannel MDS 
sys tems and reallocates e ight channels from the 
ITFS to the MDS While the Commission beheves 
that it remains in the public interest to have a 
spectrum reserve for the ITFS, moreover, there * 
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I Introduction and Summary 

1 On May 2, 1980 the Commission released a Notice of Inquiry and Proposed Rule Making and 
Order in General Docket 80-112, 45 FR 29,323 (1980) (hereinafter Not ice) , in which it proposed 
to reallocate the 2500-2690 MHx band to provide additional channels for the Multipoint Distribu
tion Serv ice (MDS) and the Private Operational Fixed Microwave Service (OFS) and to reduce 
the number of channels available for the Instructional Television Fixed Service (ITFS) The 
Notice referred to these s e r v i c e s as "area wide microwave distribution serv ices" (AMDS) and 
inquired into their future prospects and anticipated growth 

2 Approximately 200 enti t ies submitted comments and reply comments in response to the 
Notice On February 10, 1982 Microband Corporation of America (Microband) submitted a 3 
volume proposal to create what i t termed a "wireless cable system" us ing frequencies in the 
2500-2690 MHz band Proposal of Microband Corporation of America, General Dockets 80-112 
and 80-113 (February 10, 1982) (hereinafter Microband Proposal) Microband simultaneously 
submitted a "Motion for Acceptance of Additional Comments" request ing that its proposal be 
accepted as additional comments in this proceeding and in the companion proceeding in General 
Docket 80-113 1/ On April 20, 1982 the Chief of the Common Carrier Bureau , acting pursuant 
to delegated author i ty , i s sued an order accepting the Microband Proposal as additional comments 
in these dockets and invit ing interes ted parties to submit reply comments Order Accepting 
Additional Comments, 47 FR 18,932 (1982) Approximately 190 reply comments were received 
in response to the Microband proposal 2/ 

3 On A u g u s t 2 , 1982 Contemporary Communications Corporation (CCC) submitted a se t of 
applications in which it reques ted developmental authority to construct what it termed Multi
channe l Systems (MCS) in New York, Philadelphia, Chicago, St Louis and Los Angeles The 
CCC applications are similar in some re spec t s to the Microband proposal and to the experimental 
authorization we granted to Channel View in Salt Lake City ( see Note 24, infra) They are dif
ferent in that Microband filed additional comments in response to the Notice while Channel View 
reques ted authority to cons truct experimental facilities in Salt Lake City CCC specifically r e 
quested authority to conduct market trials in f ive cit ies I t made two basic claims in support of * * * 

V Notice of Inquiry and Proposed Rule Making in Gen Docket No 80-113, FCC 80-137, 45 
FR 29,350 (Apri l , 1980) In that proceeding the Commission proposed to rev i se certain 
technical ru les applicable to the Multipoint Distribution Serv i ce , operating in the 2150-
2162 MHz b a n d , and inquired into the feasibility of applying the proposed rules to 2500-
2690 MHx band 

2 / A l ist of all those submitting comments in this proceeding is contained in Appendix A 
This l ist includes all comments both formal and informal Comments that were not filed 
in a timely manner are hereby accepted as informal comments Some enti t ies submitted 
more than one set of comments and hence are l isted more than once 

Copyright ©1983 Pfcs and Ftocher Inc. 

54 RR 2d page 109 



37 
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B The 2500-2690 MHz Band 1*JJ 

7 This band is divided into thirty-one 6 MHz channels and thirty-two 125 KHx response chan
nels Twenty-eight of the 6 MHz channels and the same number of response channels are allo
cated to the ITFS 47 CFR $$74 902, 74 939 The remaining three 6 MHz channels and three 
response channels are allocated to the OFS 47 CFR $94 65(f) The remaining 125 kHz reponse 
channel is not assigned to either service 

C ITFS 

8 The ITFS was created by a Report and Order in Docket No 14744 adopted by the Comnussion 
m 1963 Educational Television, 39 FCC 846 [25 RR 1785] (1963), recon denied, 39 FCC 873 
12 RR 2d 1615] (1964) (hereinafter ETV) By this action the Commission allowed the newly 
created ITFS to use the 2500-2690 band on a shared basis with the existing OFS stations with 
the proviso that no new OFS stations be authorized in the band for 3 years except for modifica
tions or expansions of existing stations, or for the use of the band by OFS eligible entities for 
television transmission m accord with ITFS technical standards Prior to this action the band 
had been allocated to the Fixed Service for shared use by Operational Fixed Stations and Inter
national Control Stations In taking this action, the Commission stated its intention to observe 
the amount of use of these channels by educators and "[to] determine what course of action 
should be taken to encourage the fullest development of the 2500*2690 Mc/s band " at the 
end of the three year period Id at 851 

9 The Commission stated in 1963 that the purpose of the service was to transmit 

"instructional material to selected receiving locations in accredited public and private 
schools colleges and universities for the formal education of students Systems which 
have been licensed for this purpose -may also be used for other incidental purposes 
among which are the transmission of cultural material and entertainment to these same 
receiving locations, the transmission of special training material to selected receiving 
locations outside the school system such as hospitals, nursing homes, training centers 
clinics, rehabilitation centers, commercial and industrial establishments, etc , the 
transmission of special material to professional groups or individuals to inform them of 
new developments and techniques in their fields and instruct them in their use and to 
perform other related services directly concerned with formal or informal instruction 
and training When not beng used for such purposes, the facilities licensed under 
these rules may be used for handling administrative traffic of the licensee such as the 
transmission of reports and assignments, conferences with personnel, etc Individual 
stations or complete systems will not be licensed solely for handling administrative 
traffic " 

ETV, 39 FCC at 853 The Commission further stated that this service could also be used for 
the relay of such material Id These service limitations are contained in $74 931 of the rules, 
47 CFR $74 931 Elsewhere in this Order, we are amending $74 931 to allow ITFS licensees to 
lease any excess capacity available on their channels (paragraphs 110 - 127, infra) In addi
tion, we are today opening another proceeding in which we propose, inter alia, to broaden 
permissible uses of the ITFS channels 

10 The Commission limited the eligibility to hold an ITFS license to accredited institutions pro
viding a program of formal education and to those eligible to hold a non-commercial educational 
TV license ETV, 39 FCC at 853-854 The eligibility standards for the ITFS are contained in 
$74 932 of the rules, 47 CFR $74 932 

11 The Commission did not consider the use of this band again until 1971 when it adopted the 
Second Report and Order in Docket No 14744 Instructional Television, 30 FCC 2d 197 [22 RR 
2d 1635] (1971) (hereinafter ITV) In that proceeding the Commission made the present exclu
sive allocation of 28 channels to the ITFS 

D OFS 

12 As noted above, prior to 1963 the 2500-2690 MHz band was allocated to what was then known 
as the Fixed Service When the Commission established the ITFS it allowed the newly created 

Copyright® 1983 PkavdRMtar Inc. 
54 RR 2d P"8° 111 



38 

{ = = 54 RR 2A HASFS 

serv ice to use this band and limited the Fixed Service use of the band for three years to expan
sion or modification of exis t ing stat ions, or the establishment of new television transmission s ta
tions The traditional Fixed Service use of this band was not for television transmission but 
rather was for more traditional private microwave communications use s such as multichannel voice 
and data circuits The Commission recognized that there were certain traditional OFS users such as 
municipalities that might have television transmission needs and , although it declined to allow 
such entit ies to apply as ITFS applicants it did invite them to apply for facilities under the rules 
go \ ern ing the public safe ty radio serv ices ETV 39 FCC at 854 When the Second Report and 
Order was adopted in Docket No 14744 the Commission determined that the video transmission 
needs of municipalities and other entit ies eligible for Fixed Service l icenses could be met by a 
3 channel allocation It based this conclusion on the fact that only 16 stations had been l icensed 
to such entit ies ETV, 39 FCC at 200 The Commission further suballocated these channels to 
the Public Safety Service on a primary basis and to all other fixed serv ice ehgibles on a second
ary basis 4 / This preference was deleted in 1975 when the Commission created what is now 
known as the Private Operational Fixed Microwave Service Private Operational Fixed Microwave 
Service 52 FCC 2d 894, 900 I 33 RR 2d 1047] (1975) That action made the three channels avail
able to all eligible ent i t ies on an equal basis 

13 In 1973 the Commission authorized Columbia Pictures to u s e what was then known as Bus i 
nes s Radio Service spectrum for the distribution of "feature motion picture films" and associated 
promotional material to "guests" in "hotels " Columbia Pictures Industr ie s , Inc , 39 FCC 2d 
411, 413 [26 RR 2d 7111 (1973) In making this grant , the Commission quest ioned whether this 
was an appropriate use of the Bus iness Radio Serv ice spectrum and as a result specifically condi
tioned the grant on the resul t of the inquiry and rule making proceeding in General Docket 
19671 5/ that was initiated simultaneously with the grant Id at 412, n 1 

14 In 1981 the Commission i s sued the First Report and Order in Docket No 19671 Use of 
Private Microwave Frequencies 86 FCC 2d 299 [49 RR 2d 931] (1981) , s tay denied sub nom 
Operational Fixed Microwave S e r v i c e s , 87 FCC 2d 768 (1981) After considering the comments 
submitted in response to its inquiry , the Commisson concluded "that it is in the public interes t 
to allow the use of the OFS frequencies for distribution purposes and, more general ly , to r e 
strict as little as poss ib le alternative use s of the spectrum " Id at 306 In allowing this use 
of the OFS spectrum, the Commission noted that it was only "authorizing a l icensee to distribute 
products and serv i ce s in which the l icensee has an ownership or other interest to the l icensee's 
own customers or subscr ibers " Id at 309 The Commission also specifically declined to autho
rize a l icensee of "point-to-multipoint" microwave facilities in the OFS to transmit any video pro
gramming directly to apartment n o u s e s , MATV sys tems or private homes pending resolution of the 
question of whether the similarity of s u c h serv ices to s erv i ce s such as subscription television 
requires that they be similarly regulated Id at 311 

15 In the Notice the Commisson concluded that if it were to authorize the use of the OFS to 
distribute entertainment programming to subscr ibers there would be an increase in demand 
for the OFS channels in the 2500-2690 MHz band Notice, supra at para 37 Since the adoption 
of the First Report and Order In Docket 19671. we have rece ived more than 1,400 applications 
from 60 different ent i t ies seeking to provide video entertainment serv ices on the 3 OFS chan
nels In a separate action, we are today excluding the distribution of video entertainment 
material on OFS frequencies lower than 21 2 GHz for two years bl 47 CFR §§94 9 ( a ) ( 1 ) , 
94 9(b) (2) (in) 

4 / When the Commission allowed the newly created ITFS to u s e the 2500-2690 MHz band , the 
move was res i s ted by the traditional u s e r s of this band on the basis that what was being 
created was a "quasi-broadcast" serv ice and that other portions of the spectrum were 
more suitable for the new serv ice It was further argued that the decision could result 
in the permanent exclusion of operational f ixed u s e r s from the band ETV, supra , at 
874 

SI Transmitting Program Material to Hotels , 39 FCC 2d 527 (1973) 

6/ Memorandum Opinion and Order , Docket No 19671, FCC 83-245, released June 23, 1983 
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10 Because we have decided not to allow the distribution of video entertainment material W *A 
on the OFS channels in the 2500-2690 MHz band at this time, we have concluded that there % G 
ib no reason to provide additional spectrum for that service in this band Thus we will not 
consider OFS further in this order 

III Discussion 

A Spectrum Utilization 

17 The Commission based i ts proposals to reallocate the 2500-2690 MHz band on three tentative 
conclusions Firs t , it concluded that the demand for MDS service exceeded the supply This 
conclusion was based primarily on the observation that there were a large number of situations 
in which more than one party had filed for the same channel and that many applicants were pro 
posing to "short space" stations Notice, at paras 19-23 Second, it was concluded that the 
2500-2690 MHz band was under-uti l ized Id at para 28 Finally, it was concluded that if the 
exist ing restrict ions on the use of the OFS channels were removed there would be increased 
demand for these channels Id at para 57 The Commission recognized a need to develop a 
better record concerning the facts on which these tentative conclusions wer.e based For this 
reason a ser ies of quest ions was included in the Notice to elic.t the kind of information needed 
to make a reasoned decision on the i s sues before the Commission Id at para 52 and Appendix 
C 

1 ITFS Spectrum Use 

18 Very few of the comments filed in this proceeding contained quantitative information c o n 
cerning the use of the ITFS spectrum Most of the comments filed by the ITFS community e x 
pressed the view that the spectrum should not be reallocated and supported this proposition 
with public policy arguments rather than spectrum utilization data The policy arguments 
raised in these comments are d i scussed below See paras 52-64 infra 

19 The most extens ive analysis of current ITFS spectrum use was submitted by the Center 
for Excellence (Centex) of Williamsburg Virginia 7/ The Centex data showed that as of 
August 1980 there were 82 operating ITFS stations using 492 channels The 82 sys tems were 
spread over 27 s tates California had 15 operating systems and New York had 11 operating s y s 
tems Of the 27 s tates that had operating sys tems 13 had only one system operating The 
Centex analysis also contained data on ITFS channels use in the top 50 markets as defined by 
the 1979 Arbitron population book These data showed that in only one market, Los Angeles 
were all the ITFS channels being used In fact , the data showed that the Los Angeles market 
had 40 channels in use with applications pending for 8 more channels The data also showed 
heavy use in several other markets New York, Chicago, San Francisco, Boston, Cleveland 
Dallas Ft Worth, San Diego , and Milwaukee all had 10 or more channels in use On the other 
hand P i t t sburgh , St Louis Seatt le , Baltimore, Hartford, and many other large cities had no 
current channel use The total number of channels being used in the top 50 Arbitron market 
was 319 Of these 232 were operating in the 9 cities l isted above as having more than 10 chan
nels operating Comments of Center for Excel lence, Inc General Docket 80-112 Attachment 

C (September 26 1980) (hereinafter Centex comments) 

7/ The Center for Excel lence , Inc (Centex) "is a non-profit Virginia Corporation engaged 
"~ in educational, medical and social s erv i ce s de l ivery , research and research development " 

Comments of Center for Excel lence, Inc General Docket No 80-112, at 1 (September 26, 
1980) In 1976 Centex began a s tudy program that included a " biennial s t u d y of the use 
of ITFS across the Nation " This s tudy was updated in 1980 Id Attachment C 7-8 
This data was referred to by several commenters from the ITFS community and many 
included portions of it with their comments 
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20 Microband included as part of its proposal an "ITFS Spectrum Utilization Study " In making 
this study Microband claimed that it had been unable to find a "single authoritative source or 
data base identifying the location and ownership of all ITFS channel licenses " Microband Pro
posal supra Appendix H, 1 Microband produced its analysis on the bams of data from 
"(a) the FCC non-Government Frequency List, (b) TV Fact Book, (c) Compucon and (d) copies 
of licenses obtained through Downtown Copy Center " Id 8/ 9/ 

21 The Microband survey was different from the Centex survey in several respects The 
Centex survey was a compilation of existing and proposed licensees by channel group on a city-
by-city and a state-by-state basis The Microband survey listed on a city-by-city basis for 
each channel whether there was an existing licensee either within 25 or 50 miles of the coordi
nates of the Channel 1 MDS station 10/ This methodology could have resulted in Microband 
showing a channel in use where Centex showed it vacant or vice-versa It is more likely, 
however that Microband would show a channel as being occupied that Centex showed to be 
vacant because the Microband data was based on a 50 mile spacing and was on a channel-by-
channel basis as opposed to the channel group basis used by Centex Thus, the Microband 
data represents a finer grain analysis of channel use than the Centex study On the basis of 
its study, Microband concluded that within 25 miles of the location of the MDS Channel 1 station 
75% of the ITFS channels are not licensed It also showed that in 38 of the 50 markets surveyed 
less than half the channels were licensed 

22 The Commisson staff conducted its own spectrum utilization studies based on all stations 
licensed as of November 1 1982 H/ The staff study showed that there were 124 licensed 
ITFS operators using 808 channels These operators were distributed over 29 states and the 
District of Columbia More than half of the licensed channels were located within 25 miles of 
a major metropolitan area There were 21 states with no ITFS licensees, 9 states with 1 licensee 
and 5 states with 2 licensees On the other hand, California had 22 licensees using 167 chan
nels. New York had 13 licensees using 76 channels, Florida had 12 licensees using 22 channels 
and Pennsylvania had 8 licensees using 53 channels 

£/ The Downtown Copy Center is a private organization that contracts with the Commission 
to reproduce our public records and sell the reproductions to the public 

9_/ The 50 cities that Microband submitted data for were not the same cities that were the 
subject of the Centex survey Centex surveyed the 50 Arbitron markets, whereas Micro-
band surveyed the 50 cities listed in $21 901 of the rules, 47 CFR $21 901 The two sur
veys contain 40 common cities The cities in the Microband survey that were not in the 
Centex survey were Akron Anaheim, Gary, Rochester, San Antonio, San Bernardino, 
San Jose, Syracuse and Toledo Ft Worth was considered separately from Dallas in the 
Microband Survey The two were consolidated in the Centex Survey The Cities in the 
Centex survey that were not surveyed by Microband were Nashville, Charlotte Green
ville Grand Rapids Orlando/Daytona Beach, Charleston, Raleigh, Hamsburg, Salt Lake 
and Wilkes Barre 

10/ Microband conducted its surveys at 25 and 50 miles because it is generally assumed that if 
cochannel MDS stations are located more than 50 miles apart there is unlikely to be harm
ful cochannel interference It is also assumed that if cochannel stations are closer than 
25 miles that harmful interference will occur When the separation is between 25 and 50 
miles a detailed interference study must be done to assess the possibility that harmful 
cochannel interference will occur Thus, if there are cochannel stations within 25 miles 
of a proposed transmitter location, the channel is deemed to be in use and not available 
If there is no cochannel station within 50 miles of the proposed transmitter location, the 
channel is likely to be available 

11/ This survey was done using the Commission's JTFS station card file that is readily available 
to the public This file includes all licensed ITFS stations and all stations for which a 
construction permit has been issued It is possible that some of the stations included 
are no longer operating and it is also possible that some stations had not been indexed 
however, we believe that it represents a generally accurate picture of ITFS channels use 
This study has been made a part of the record in this proceeding 
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23 The Commission staff also did a computer analysis of the ITFS channel use in the same V£s^fl 
markets Microband used in its study The staff analysis was only done for 25 miles That te\£^ 
the analysis only considered those ITFS stations located within 25 miles of the MDS station co
ordinates The results of the staff analysis were not identical to the results submitted by Micro-
band, however, they were similar The staff analysis showed more ITFS stations than the Micro-
band study because the staff study was done later and hence included more recently licensed 
ITFS stations It should also be noted that the staff analysis also included stations for which 
construction permits had been granted but which had not yet been licensed Neither study 
included pending applications 

24 In its comments on the Microband proposal* the Corporation for Public Broadcasting (CPB) 
pointed out that the issue of adjacent channel operation must be considered before any conclusions 
can be drawn concerning spectrum use or availability The 2500-2690 MHi spectrum is divided in 
7 groups of four 6 MHz channels and 1 group of three 6 MHs channels The channels within each 
group are not adjacent they are alternated with those of another group to provide a 6 MHz 
guard band between the channels within each group. Traditionally ITFS licensees have been 
granted up to 4 channels in a single group The operation on these channels is protected from 
adjacent channel Interference where feasible by not licensing the guard band channel in the 
same area This means that if the A group channels (Al, A2 A3, A4) were licensed in a given 
area, the B group channels that serve as the guard band channels for the A group channels 
(Bl . B2, B3, B4) would not be licensed in the same area For these reasons, CPB suggests 
that in analyzing channel use the adjacent channels should also be considered occupied 12̂ / 
CPB redid the analysis submitted by Microband on the basis that if a cochannel were licensed 
within 50 miles of a given set of coordinates or an adjacent channel were licensed within 25 
miles of the same coordinates, the channel was in use in that area CPB also included all 
channels applied for as well as those licensed in its analysis The CPB analysis indicates much 
greater channel use in the 50 metropolitan areas than either the Microband survey or the Com
mission staff analysis The CPB analysis does, however, indicate that in 24 of the 50 cities 
surveyed there are 8 or more adjacent channels available Further Comments of the Corpora
tion for Public Broadcasting, Engineering Statement, 8, 9 and Figure 11 (July 2, 1982) 

25 Although the studies submitted and the study made by the Commission's staff did not pro
duce identical results, the results are similar enough* to allow certain conclusions to be drawn 
First in several large metropolitan areas the ITFS channels are heavily licensed On the other 
hand, there are several large metropolitan areas in which there are no licensed ITFS stations 
Finally, there Is little ITFS spectrum in use outside the large metropolitan areas We believe 
these conclusions tend to confirm the tentative findings made in the Notice that while the ITFS 
channels are heavily licensed in some metropolitan areas, they are not heavily licensed in other 
metropolitan areas Further, neither CPB nor any other commenter offered any evidence that 
the ITFS channels are heavily licensed outside the major metropolitan areas 

2 MDS Spectrum Use 

26 As of December 22, 1982 there were 234 licensed MDS Channel 1 stations These licensees 
were distributed over 50 states, the District of Columbia, Puerto Rico and the Virgin Islands 
Construction permits had been granted for an additional 114 stations There were 194 pending 
Channel 1 applications Of these, 172 were mutually exclusive with at least 1 other application 
There were 5 licensed Channel 2 stations Construction permits had been granted for 3 addi
tional stations There were 143 pending applicaitons for channel 2 licenses in 42 cities All 
of these applications were mutually exclusive with at least 1 other application There were 3 
licensed Channel 2A stations Construction permits had been granted for 16 additional Channel 
2A stations In addition, there were 9 pending Channel 2A applications for 4 cities Of these 
applications, 6 were mutually exclusive with at least one other application 

27 The Commiaison does not keep records of whether licensed MDS stations are actually opera
ting Since MDS Is a common carrier service, whether a station is on the air at a given time is 
not determined by the licensee but rather by whether a customer has purchased time from the 
been see At least one private concern, Paul Kagan Associates, Inc , collects such data 

12/ We do not agree that use of one channel group necessarily precludes use of the interleaved 
channel group See paras 65-78, infra 
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According to its latest report , as of August 3 , 1982, there were 82 MDS stations operating and 
an additional 120 stat ions l icensed that had not y e t obtained a customer "Statistical Progress 
of MDS,n The MDS Data Book, 64 (October 1982) 

28 MDS Channel 1 l icenses have been granted in 49 of the 50 markets l isted in $21 901(c) of 
the r u l e s , 47 CFR $21 901(c) A construction permit has been granted for the remaining city 
Of the 49 stations l i censed , 43 have customers Outside of these markets there were , as of the 
date of the Kagan s u r v e y , 152 stat ions l icensed Of these 39 had customers On the basis of 
these fac ts , it can be concluded that the MDS Channel 1 is heavily used in the larger metro
politan areas but l ess used outside these areas 

29 All the Channel 2 applications that are not mutually exclus ive have been granted As of 
December 12, 1982 five stations had been l icensed and construction permits had been granted 
for three additional c i t ies Only one of these channels has a customer As was pointed out in 
the Notice, there are certain technical problems that limit the simultaneous use of Channel 1 
and Channel 2 in the same area The nature of the down conversion equipment used in MDS i s 
such that if different operators are us ing Channel 1 and Channel 2, the Channel 1 subscr ibers 
will be able to receive the Channel 2 programming and the Channel 2 subscr ibers will be able 
to receive the Channel 1 programming Scrambling of both s ignals would negate this problem 
but it i s expens ive to add scrambling to ex is t ing MDS sys tems This means that if we were to 
authorize a Channel 2 station in an area that already has a Channel 1 station del ivering u n 
scrambled programming and the Channel 2 station offered scrambled s erv i ce , the customers of 
the Channel 2 operator could receive both the scrambled Channel 2 programming and the u n 
scrambled Channel 1 programming There is a Channel 1 station authorized in every locale that 
has a Channel 2 available Furthermore, because Channel 1 and Channel 2 have no guard band 
between them it i s possible that noncolocated Channel 1 and Channel 2 transmitters could 
cause unacceptable adjacent channel interference 

30 T h e s e factors have contributed to the l ight use of MDS Channel 2 In one c i ty Phoenix , 
Arizona these problems have been overcome There , Microband is the l icensee of Channel 1 
and Contemporary Communications Corporation is the l icensee of Channel 2 American Cable 
Television is the subscriber of both Microband and Contemporary and programs both channels 
and has a common set of customers receiving two-channel service 

3 Projected ITFS Growth 

31 One of the most controversial i s s u e s raised in this proceeding concerns the projected ITFS 
growth In the Notice, the Commission concluded that there are no reasons to expect some 
growth in the demand for ITFS channe l s , but not such a significant amount that most vacant 
channels could be expected to be lifted Several commenters from the ITFS community took 
i s sue with these conclusions The comments submitted by the University of Maryland were 
typical It claimed that the Commission's conclusion was a "vast underestimation of future 
ITFS demand " Comments of the University of Maryland, General Docket 80-112, at 3 (Sep
tember 26, 1980) Those commenting on this i s sue gave several reasons why they bel ieved the 
future demand for ITFS channels was much greater than the Commission envisioned 

32 The most commonly made argument concerned availability of funding Many commenters 
pointed out that ITFS growth took place without any federal funding until the Public Telecom
munications Financing Act of 1978, 92 Stat 2405 (1978) (47 USC §$390-399), authorized The 
National Telecommunications and Information Administration (NTIA) to make funds available 
for ITFS facilities The NTIA has informed us that in 1979 $1,130,000 was made available for 
4 ITFS systems In 1980 $211,937 was made available for 3 sy s t ems , in 1981 $815,260 was made 
available for 4 sys tems and in 1982 $570,485 was made available for 4 systems T h u s , NTIA 
records show that s ince ITFS has become eligible to receive such funds 15 ITFS systems have 
received a total of $2,727,682 13/ 

13/ This information was furnished b y the Policy Branch of the Office of Policy Coordination 
and Management of the National Telecommunications and Information Agency 
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33 Other commenters have s t re s sed that the increased u s e of ITFS to del iver graduate I * J I 
level eng ineer ing , scientific and bus ines s training directly into the work places of those ^ ^ ^ ? 
needing such training will resul t in accelerated demand for ITFS channels Typical of the 
systems referred to are those operated by Stanford University and the Illinois Institute of 
Technology Stanford operates a 4 channel ITFS system known as the Stanford Instructional 
Television Network that i s used to transmit graduate level engineering courses and continuing 
education courses to approximately 20 high technology companies located in California's "Silicon 
Valley B In its comments, Stanford indicated that i t will l ikely need more channels in the future 
to satisfy the increased demand for this type of educational serv ice Comments of the Leland 
Stanford Junior Univers i ty , General Docket 80-112, Attachment B (September 26, 1980) 

34 The Illinois Inst i tute of Technology (IIT) operates a 4 channel ITFS system known as Inter 
act ive Instructional Televis ion (IIT/V) that i s used to provide graduate level engineering educa
tion to over "1200 professional e n g i n e e r s , s c i en t i s t s , and managers annually in the greater 
Chicago area " Comments of the Illinois Inst i tute of Technology relative to Microband Proposal, 
Docket 80-112 and 80-113, at 2 (July 2 , 1982) In i t s comments, IIT presented data that indi
cated the level of enrollment in i t s program has r i sen constantly from approximately 100 s tudents 
per semester in 1976 to approximately 550 s tudents per semester m 1980 (Comments of Illinois 
Inst i tute of Technology , Docket 80-112, at 8 (September 26, 1980)) 

35 In some s ta tes graduate level and other post secondary instructional television is handled 
on a s tate-wide basis b y a s ingle ent i ty For example in Indiana, the Indiana General Assembly 
establ ished the Indiana Higher Education Telecommunications Systems (IHETS)to provide for 
the development of telecommunications systems to meet the needs of public and private post 
secondary inst i tut ions in Indiana IHETS operates 23 ITFS stations in s ixteen Indiana cities 
using 28 ITFS channels . 14/ IHETS intends to add three additional channels to this system in 
the near future In t h e l o n g e r term, IHETS s e e s the need for 19 more channels in Indiana 
These stat ions are used to distr ibute medical, engineering and other forms of post secondary 
education throughout the s tate of Indiana Comments in Opposition to Microband Proposal 
General Dockets 80-112 and 80-113, James R Potter , Indiana Higher Education Telecommunica
tions System (July 8, 1982) The IHETS plan i s typical of State wide plans to use the ITFS 
channels Other s ta tes have similar systems either operating or planned 

36 Less comment was rece ived on the future growth in the use of the ITFS channels by elemen
tary schools , junior high schoo l s , and high schools Dr Gerald A Rosander , County Super
intendent of Schools , Department of Education, San Diego County , submitted extens ive comments 
showing that virtually all the ITFS channels are used in San Diego Much of this use is for 
primary, junior h i g h , and high school education Comments were rece ived from most of the 
school d is tr ic ts in San Diego County articulating the value of ITFS del ivered programming at 
these educational leve ls Comments express ing the same view were also submitted by several 
teachers from San Diego County Schools T h u s , while very little comment was received on the 
projected growth in the u s e of ITFS for the delivery of educational programming at this level it i s 
possible that if other school sys tems followed the lead of San Diego County there would be i n 
creased demand for ITFS channels by such secondary school systems 

37 Some comments s u g g e s t e d , on the other hand, that the future growth of ITFS may be 
limited at th is time b y what was referred to in the comments submitted by the National Educa
tion Association and others as "the proposition 13 mentality " Comments of the National Educa
tion Associat ion, Docket 80-113, Appendix A , at 2 (September 30, 1980) These commenters 
note that when the amount of money available for public schools i s being reduced by taxpayers , 
expenses for educational technologies such as ITFS are usually among the first to be reduced 
or eliminated NEA also pointed out that there i s a general reluctance on the part of educators 
to u s e new technologies It s tated that "many teachers and administrators tend to view educa
tional innovations as fads that will p a s s if they are ignored " Id 

14/ It i s useful to note that IHETS provides these 28 channels of serv ice us ing only 12 differ
ent ITFS channels Furthermore, it does not u s e more than 4 channels m any city It 
u s e s 4 channels in one c i t y , 3 channels in another c i ty , 2 channels in s ix c i t i es , and 1 
channel in nine c i t ies Of the 12 channels u s e d , Channel A . , B , , and D , are used 4 
t imes, Channels A - a n d G , are used 3 t imes, Channels C , D ? and E.are used twice 
and Channels B _ , £ , , F» and F , are used once 
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38 Another commcnter, the United States Catholic Conference (USCC) , Indicated that when the 
Cathohc Church inst i tutes i ts nationwide satellite network, to be known as the Cathohc Telecom
munication Network of America* local dioceses will use ITFS facilities to connect the satelhte 
ea i th stations with the end user of the communication serv ice It i s estimated that at least 700 
and perhaps as many as 1 050 ITFS channels may be required to fill this need Comments of 
Department of Communications. United States Catholic Conference . General Dockets 80-112 and 
80-113, 3 (July 2 . 1982) The serv ices to be offered on these channels are described as 

(a) Church-related communications capabilities and (b) community-related use s of the 
system Among the Church-related communication capabilities are 

1 National and regional teleconferencing for Church organizations 

2 Data and facsimile transmission of the Church's national news s e r 
vice to the 150 newspapers of the American Catholic p r e s s 

3 In-serv ice training for specialized Catholic social serv ice organizations* 
for example* schools , hospitals* Catholic char i t ies , e tc 

4 Electronic message and related internal digitalized communications 

The community-related uses include 

1 Educational programming serv ices to local cable systems 

2 Specialized community-related digital serv ices (For example, CAT 
scanner interconnections to regional centralized computer facilities ) 

3 Regional teleconferencing for civic organizations 

4 Inter-connect ion for national, non-prof i t , educational /cul tural / 
inter-rehgious organizations (via cost -sharing arrangements) 

Id at 4 The growth projected by the USSC is difficult to categorize Data subsequent ly 
submitted by the Cathobc Television Network 15/ show that 11 Cathobc Dioceses are now opera
ting systems that use 108 channels The 11 systems reach 28% of the U S population Another 
7 Dioceses are building systems that will use 84 channels and serve 9% of the U S population 
T h u s , the 18 Diocesan systems either in ex is tence or under construction use 192 channels to 
serve 37% of the U S population Contrasted with these data are the data concerning the 60 
Diocesan systems to be constructed in 2 to 5 years for CTN These 60 systems will require 
720 channels to reach 30% of the U S population On the basis of these f igures , it can be 
concluded that much of the growth projected by USCC will occur in areas where ITFS channels 
have traditionally been most underutibzed 

39 In addition, it is not clear what is encompassed by each of the uses l isted It appears 
that some of what is to be transmitted is not "instructional and cultural material for the 
primary purpose of providing a formal education and development to s tudents enrolled in 
accredited public and private schools , col leges and universi t ies" as required by §74 931(a) 
of the rules 47 CFR §74 931(a) Furthermore, much of the demand projected by CTN will not 
occur for many y e a r s , and when it does occur it will be concentrated in those areas where 

15/ On February 7 1983, the Catholic Television Network (CTN) submitted a document titled 
"Information Indicating Current and Projected ITFS Utilization by Catholic Dioceses" and 
simultaneously requested pursuant to $1 41 of the r u l e s , 47 CFR §1 41 , that the informa
tion be made part of the record in this proceeding and in the proceeding in General Doc
ket 80-113 The information submitted by CTN on February 7, 1983 is hereby accepted 
in this proceeding and in General Docket 80-113 This action is taken pursuant to 
51 415(d) of the rules 47 CFR §1 415(d) 
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ITFS channels have been underutil ized Thus it appears that even if all the channel re - m 9 J | 
quirements projected by CTN do materialize it i s most likely that sufficient channels will be \ ^ y 
available to meet the projected demand regardless of the reallocation authorized by this order 

40 Finally, the Association of Hospital Television Networks (AHTN), a national non-profit 
consortium whose 32 members operate or are planning to operate systems to provide instructional 
programming for health profess ions , indicated that although not all these sys tems use ITFS fre
quencies to distr ibute their programming it i s expected that some of the sys tems not yet constructed 
will use ITFS channels if they are available Comments of the Association of Hospital Networks. 
General Dockets 60-112 and 80-113, (July 2, 1982) 

t 

41 The growth of ITFS channel use during the pendency of this proceeding has been robust 
As noted above , just after this proceeding was started Centex reviewed ITFS channel use and 
determined that there were 82 ITFS sys tems using 492 channels Our own analysis conducted 
approximately two years later showed that there were 124 ITFS systems us ing 808 channels 
Thus the number of ITFS operators has grown by approximately 50% and the number of licensed 
channels has grown by o \ e r 60% In addition, as of October 1982, we had 183 applications pend
ing for new construction permits 16/ As d i scussed below many in the MDS community have 
expressed the view that this growth - was tr iggered by our instituting this proceeding This 
may or may not be accurate In any e v e n t , if an applicant is eligible and otherwise qualified 
and intends to use the spectrum for the purposes stated m our ru le s , we have no basis to 
question its motivation for deciding to proceed at any particular time 

42 On the basis of the above the following conclusions can be made It i s l ikely there will 
be an increase in demand for ITFS channels for use by inst itutions of higher education for the 
delivery of graduate level training to the workplaces of engineers sc ient i s t s and other pro
fessionals Therp is l e s s ev idence that there will be substantial growth of ITFS use by elemen
tary » junior h igh , and high school sys tems There is also some evidence that there will be 
growth m the del ivery of health s erv i ce s information, but such growth is not likely to be s u b 
stantial It also is likely that growth projected by CTN that i s appropriate for ITFS will occur 
in areas where ITFS utilization already is low Finally, in a companion Notice adopted today 
we are proposing to rel ieve ITFS l icensees of a number of regulatory burdens thereby encour
aging the fuller use of the ITFS channels 

4 Projected MDS Growth 

43 It is very difficult to make predictions about the future growth of MDS In the Notice 
the Commission observed that in the 50 major markets and in many of the secondary markets 
further acceptance of MDS appbcations i s precluded by the cutoff rules Notice supra at 
para 19 As noted above , there are mutually exc lus ive Channel 1 applications pending in 84 
cities and mutually exc lus ive Channel 2 applications pending in 42 cit ies Thus there are no 
MDS channels available for growth in any major metropolitan, and many non-metropolitan areas 
of the country Furthermore, unless the mutually exc lus ive applicants reach an agreement 
among themselves a comparative hearing is required to reso lve each mutually exc lus ive situa
tion 

44 The principal factor that most of the MDS enti t ies commenting in this proceeding cited as 
limiting the growth of MDS i s the lack of a multichannel capability Virtually every member of 
the MDS community that filed comments in th is proceeding expressed the view that if MDS is 
to surv ive as an i n d u s t r y , multichannel operation is an absolute necess i ty T h e s e views were 
summarized in the comments submitted by the Ad Hoc Committee for Wireless Cable which argued 
"the expansion of ex i s t ing MDS serv ice to a multichannel, over- the-a ir del ivery in competition 
with cable and other forms of distribution is essential to the continued viability of the MDS 

16/ About 120 of the applications were filed by the Public Broadcasting Serv ice (PBS) and its 
member stations to provide what PBS terms a National Narrowcast Serv ice Whether PBS 
is eligible to be an ITFS l icensee is present ly under review 
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lndustiy and of its existing carriers and operators n Comments of the Ad Hoc Committee for 
Wireless Cable, General Dockets 80-112 and 80-113, at 3 (July 2, 1982) This claim is especially 
noteworthy because the Committee is made up of "representatives from substantially all the Car
riers and Operators in the MDS Industry " Id at 2 17_/ In addition Microband and others 
have submitted data m this proceeding to support the proposition that there is a large unmet 
demand for multiple channels of premium television that is unlikely to be met by cable television 
or any other available technologies (See paras 57-64, infra) Microband also submitted studies 
which it claims establish that the per channel cost for a 5 channel system will be 60% less than 
for a single channel system because of common equipment and operations It argues that consumer 
appeal increases substantially when the number of channels increases but the cost is not sub
stantially higher Microband Proposal at 57-72 

45 There are two reasons why there is only one multichannel MDS system m operation today 
The first reason is of course that there are not enough channels available to allow multi
channel operation As noted above there are only two MDS channels capable of transmitting 
a standard television signal available in the top 50 markets Outside of these markets there is 
only one such channel available Furthermore, in most of the top 50 markets a comparative 
hearing may be required before the second channel is licensed Even when it is licensed 
there will be very limited opportunity for even two-channel MDS operation In general, this 
appears feasible only if the same operator becomes the customer of both licensees as has 
occurred in Phoenix (paragraph 30 infra) 

46 The other reason is that §21 901(d) of our rules 47 CFR $21 901(d) precludes a licensee 
from obtaining a second channel in the same metropolitan area until it has operated the first 
channel for at least one year and can show that there is a public demand for additional ser
vice that is not likely to be met by a competing carrier In the Notice, the Commission proposed 
to repeal this rule and it will be discussed below The rule is pertinent here because it has 
been shown to be an impediment to MDS growth Except for this rule, existing Channel 1 
licensees would be better able to uork out arrangements with the Channel 2 applicants that 
would facilitate 2-channel operation Or the same entity could have applied for both channels 
and offered 2-channel service to one customer or offered one channel service to two customers 

47 On the other hand as was observed in the Notice and by most of the ITFS commenters in 
this proceeding the fact that there are a large number of applications for authority to construct 
MDS stations does not necessarily mean there is an unmet demand for MDS service In fact 
many have claimed that the MDS applications on file are merely a reflection of a "land rush 
mentality" rather than real demand Typical of these comments was the view that 

"demand for MDS channels, manifested through applications filed with the Commission 
and the demand for MDS service are two entirely different things Many MDS appli
cants, like land speculators are applying for spectrum with no certain knowledge of 
what they would do with an MDS channel and in many cases with no immediate plans 
for using any MDS channel which may be granted to them " 

Comments of the Association for Higher Education of North Texas, et al General Docket 
80-112 and 80-113, at 14 (July 2, 1982) 

48 Many members of the ITFS community submitting comments regarding MDS channel use and 
projected growth did so on the basis of information supplied by Centex For this reason, we 
believe it is appropriate to comment on the Centex MDS analysis Centex submitted an analysis 
of the growth of MDS from 1972 thru 1980 that Centex claims "points to fundamental errors in 
the FCC analysis of MDS channel needs " Centex Comments, supra. Attachment C 12 Centex 

17/ The Committee is made of both licensed MDS carriers and the MDS operators who are the 
customers of the licensees The carriers represent more than 80% of the existing or 
potential MDS licensees in the top 50 markets and the operators provide programming 
for 70% of all active MDS channels Ad Hoc Committee Comments, supra, 2 and 1 
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claims that during this period a total of 1 771 MDS applications of various types were filed 8 * J l 
Centex also states that "there are in fact 21 different types of apphcations listed by the ^ ^ 3 ? 
FCC, of which only 8 deal directly with construction permits and licenses, while 13 deal with 
modifications or additions The FCC dockets fail to make this important point clear " Id 
The Centex data shows that of 1,771 applications filed 1,137 were for construction permits and 
102 were for station hcenses Because of this Centex exclaims "the number of applications for 
licenses for new stations is , however, only 102 or 5 8% of all applications'" Id at 13 (emphasis 
in original) The Centex data alsc shows that of a total of 239 channel 2 apphcations, only 2 
were for hcenses On the basis of this data Centex makes the following assertion 

"Since serious operators — both profit and non-profit entities — usually aggressively 
pursue their apphcations for construction permits and assiduously pursue station 
construction authorizations, one could rightly ask, why has this not occurred in the 
case of MDS9 Is it because apphcations are being made on the basis of Oklahoma-
type land-grabs with the hope that valuable 'mineral' or 'farm lands' may be 
acquired7 Regardless of the basis for the current status of MDS apphcations the fact 
that only 1 of ever) 14, or 7%, of all MDS channel apphcations has developed into an 
FCC-licensed operation is Indicative of the real status of MDS " Id at 14 

49 We recognize and appreciate that Centex is the most reliable private source of ITFS facility 
data however we beheve that these comments suggest a misunderstanding of the MDS industry 
and Commission processing procedures on Centex's part When an entity desires to construct a 
MDS facility it submits a construction permit application to the Commission If the application 
is not mutually exclusive with another construction permit application and is complete in all 
respects and if the Commission finds that the applicant is legally, technically and otherwise 
qualified the Commission will grant the requested construction permit After the permittee 
constructs the station it will then apply for a station license As is clear from the statistics 
quoted by Centex, there are many more construction permit applications than there are chan
nels available and thus most of the construction permit apphcations received are mutually 
exclusive with at least one other application None of these mutually exclusive apphcations 
can be granted until either a comparative hearing is held or the mutually exclusive applicants 
reach a satisfactory settlement agreement This situation accounts in part for the slow growth 
in the number of MDS stations 18/ 

50 It also may be that there is some truth in these assertions It does appear that in many 
areas the development of MDS has been slow (see para 28, supra) The data submitted by 
MDS interests suggest that the marginal cost of providing additional channels is sufficiently 
low that additional penetration could be anticipated were multichannel operations authorized 
(see para 44, supra) 

51 On the basis of the information presented, we conclude that there will be little growth in 
the use of MDS channels as long as there are only two channels available and each licensee is 
only allowed to use one channel per metropolitan area (see para 44, supra) The market for 
single channel MDS in many areas is limited (see para 28, supra) We further conclude that if 
more channels were made available and if the restrictions on multiple channel operation are 
removed there could be a rapid acceleration in the growth of MDS 

B Public Policy Considerations 

52 Several ITFS commenters in this proceeding claimed that even if the ITFS channels are 
not now fully utilized, as a matter of public policy, the Commission should continue to keep 

18/ The Centex comments also included a table that represented a statistical comparison of 
MDS OFS, and ITFS In this table, Centex claimed that 98 MDS stations served a total 
of 133 receive sites with an average 1 4 receiving sites per installation Id at 19 It is 
not clear where Centex obtained these figures, but it is clear that they represent a gross 
misstatement of MDS channel use According to the figures compiled by Paul Kagan 
Associates, Inc as of June 30, 1980 the MDS industry was providing premium television 
service to 352 000 individual locations MDS Data Book supra, at 12 It may be that 
what Centex did in its analysis was confuse the number of entities purchasing time from 
MDS stations with the number of locations receiving service via MDS In the usual MDS 
situation there is a single MDS he en see with a single subscriber who provides service to 
a large number of customers 

CopyrtQM © 1983 Pfcs«3R>cnsr Inc. 
54 RR 2d Page 121 



48 

54 RR 2d CASES 

all 28 channels reserved for ITFS For example, the American Library Association asserted that 
"as a matter of public policy the Commission should retain this spectrum for noncommercial educa
tional u s e As the guardian of the airwaves for the publ ic , the Commission has a special re spon
sibility - in our judgment —to set aside a portion of the spectrum for the benefit of the publ ic , 
just as is done in the case of land development in Alaska and the Far West " Comments of the 
American Library Associat ion, General Docket 80-112, at 3 (September 5, 1980) The National 
Association of Educational Broadcasters s tated that 

"The growth of instructional telecommunications systems depends on the concept of 
reservation Educational and public telecommunication interes ts should not b e forced 
into the 'marketplace* with commercial and private microwave system operators The 
ITFS band is the last 'free' resource available to the country for educational purposes 
The Commission maintains the noncommercial reservation of the lower 4 MHx of the FM 
radio band and of unused assignments in the TV Table of Allocations, despi te the p r e s 
sures from would-be commercial broadcasters to invade this reserved territory 
Maintenance of the reserved nature of the 2500-2690 MHz band is also warranted by 
the same policy considerations n 

Comments of the National Association of Educational Broadcasters , General Docket 80-112, 6 
(September 26, 1980) 

53 We recognize that there are sound public policy reasons for creating spectrum reserves 
In the order granting the exc lus ive use of the 28 channels to the ITFS, the Commission con
cluded that n [ b ] y providing the exclus iv i ty desired by the educators , planning of the system 
as well as usage should be simplified s ince they will not need to consider the quest ions of new 
non-ITFS systems " ITV, s u p r a , at 200 In the same order the Commission recognized that 
it should wait longer to review the use of spectrum allocated for educational use "because it 
was aware of the problems encountered by educational interests in preparing funding and 
implementing the new tool as well as developing the operational expert i se " Id at 199 
We continue to bel ieve that the concept of a spectrum reservation for educational and other 
public service entit ies i s valid We also continue to recognize as many of the ITFS comment era 
in this proceeding have again emphasized, that the nature of educational inst i tut ions i s such 
that it will generally take them much longer than it would take a commercial entity to begin us ing 
a new technology such as ITFS 19/ It has been pointed out in this proceeding that educators 
are slow to accept new technologies and that many of the funding sources for education are even 
slower to make funds available for innovative endeavors such as ITFS We also note in this 
regard that in i ts comments, Microband stated that n [w]hi le it might be argued that school 
sy s t ems , which must pay for land, bui ld ings , suppl ies , electricity and other faci l i t ies , should 
otherwise compete in the free market for these channels , we do not subscribe to such an approach 
Instead we would urge the retention of a number of channels for exc lus ive ITFS use " Com
ments of Microband Corporation of America, General Docket 80-112, at 27 (October 9, 1980) 

We agree T h u s , we continue to bebeve it is in the public interest to have a spectrum reserve 
for the ITFS 

54 Deciding that it is the public interest to have a spectrum reserve does not mean, however 
that a 28 channel nationwide reserve is in the public interest In this proceeding , we have 
tried to determine whether the channels that have been available for the ITFS s ince 1963 are 
now being used or will be used in the future As summarized above , the evidence indicates 
that m some of the largest metropolitan areas most of the ITFS channels have been l icensed 
In other metropolitan areas there has been limited or no u s e of the channels In many s ta tes 
there are no channels in u s e , and in most of the other s t a t e s , there is little u s e outside of the 
metropolitan area Although it i s difficult to make accurate projections concerning the future 
u s e of these channels the ev idence available indicates that there will be some growth, but not 
enough to fully uti l ize all the channels on a nationwide basis 

19/ It could be argued that ITFS can no longer be considered a new technology s ince it has 
been available for almost 20 years However, it i s only recently that many of the school 
systems and univers i t ies have become aware of i ts potential 
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55 Having found that there are ITFS channels that are not now being used and are un- B ^ J I 
likely to be used in the near future, we are faced with the question of whether it would be ^ ^ ^ p 
in the public interest to reallocate some of them for use by MDS as proposed in the Notice MDS 
is now used primarily for the distribution of premium television to hotels, motels, apartments and 
single family residences In its proposal, Microband submitted extensive evidence that there is 
a large unmet demand for multichannel premium television and that "cable (television) is not 
capable of meeting the existing demand now or any time in the foreseeable future D Micro-
band Proposal, supra, at 55 Microband further argues that making more channels available for 
MDS would act as a competitive spur to the cable television industry and that "(slince there are 
no alternative distribution systems authorized* to provide multichannel broadband service cable 
has been able to behave as a monopoly industry, building at a schedule suited to its own pace, 
with little incentive to upgrade antiquated systems n Id at 12 (footnotes omitted) Microband 
concludes that an expanded MDS would "provide a competitive spur to cable, thereby moderating 
its monopoly characteristics and speeding its growth " Id at 25 

56 On the other hand, most of the ITFS commenters expressed the view that expanding the 
MDS was unnecessary in view of the number of alternative methods of delivering entertainment 
programming to the public The Public Broadcasting Services (PBS) comments were typical 
PBS asserted that 

"Microband's argument that multichannel MDS systems should be used to increase com
petition for cable television does not justify a departure from the nation's long estab
lished and sound policy of assuring adequate telecommunications resources for educa
tional purposes, especially when that competition is provided by numerous other tech
nologies Nor are mutichannel MDS systems required to fill in service gaps where 
cable television is not available With the explosion of STV, and DBS and lo» power 
television on the short-term horizon, there will be more than sufficient alternative 
services available to the public in both urban and rural areas Low power television 
and DBS, in particular, have been highly touted as solutions to the problem of urder-
served rural areas " 

Comments of the Public Broadcasting Service, General Dockets 80-112 and 80-113 (June 2 1982) 

57 These comments do not demonstrate that there is no substantial public demand for addi
tional premium entertainment programming Rather, they address the matter of how the demand 
should be met As to the timing of the introduction of other new services, we note that there is 
no multichannel alternative to cable available now STV is a one channel service A high power 
Direct Broadcast Satellite service, transmitting entertainment programming directly to individual 
homes on a widespread basis, is several years away 20/ Low power television as a means for 
delivering subscription television is basically a low power version of STV In any case, multi
channel MDS will expand consumer options, and expanding consumer options is a legitimate public 
interest justification for reallocating spectrum If those who claim there is no market for multi
channel MDS are correct then whatever spectrum is allocated for multichannel MDS will go unused 
and can be reallocated back to the ITFS or to some other appropriate use 

58 If, on the other hand, a market does develop for multichannel MDS there would be benefits 
to the public at large and there could be large benefits to the users of the ITFS channels as 
well For example, in both this proceeding and in the companion proceeding in Docket 80-113 
we have been informed by ITFS licensees that there has been no reduction in the cost of the 
equipment they are being offered by manufacturers This is in direct contrast to the MDS 
industry where the cost of the downcon version equipment has decreased from over one thousand 

20/ A number of entities (e g United Satellite Communications, Inc ) have announced plans to 
attempt to use low power fixed satellites to deliver video entertainment programming to 
individual homes, in addition to traditional fixed satellite reception points (cable television 
systems, MDS systems, hotels, etc ) The fixed satellite service is at a comparative tech
nical disadvantage vis-a-vis the direct broadcast satellite service because, among other 
things, the lower power transmitters require larger receive antennas and the satellites 
are spaced more closely together which increases the possibility of interference In any 
event such systems are nascent in design and may be subject to further regulatory con
siderations 
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dollars to less than one hundred dollars We believe that if there i s widespread use of multi
channel MDS there could be similar reductions in the cost of ITFS equipment These sav ings 
would result from economies of scale in the manufacture of reception equipment This could 
result in dramatic decreases in the cost of construct ing ITFS sys tems thereby making them 
affordable to many who cannot now afford to build these sys tems 21/ Lower cost ITFS reception 
equipment could also make it possible for exist ing ITFS sys tems to expand the market for their 
programming It could become economically and technically feasible to deliver instructional pro
gramming directly to private homes 

59 Microband further claims that authorizing multichannel MDS would be in the public interest 
because it would "promote economic act ivity in a h igh technology field which is important to the 
nation's future " Id at 73 Microband estimates that the authorization of the multichannel 
MDS could provide 20 000 new jobs Id Bogner Broadcast Equipment claims that the authoriza
tion of multichannel MDS would cause equipment manufacturers such as itself "to develop new 
improved and competitively priced multichannel reception equipment ° Bogner further claims 
that "the stimulus will have a ripple effect throughout the industry benefitting manufacturers, 
marketers, retailers MDS l i censees , MDS programmers and most of all the consumer n Com
ments on Proposal Bogner Broadcast Equipment Corporation General Dockets 80-112 and 
80-113, at 2 (June 2 , 1982) Other equipment manufacturers have expressed similar views 
Conifer Corporation asser t s that authorization of multichannel MDS "will create new bus iness 
opportunities and will benefit the economy " Comments on Proposal, Conifer Corporation, 
General Dockets 80-112 and 80-113, at 2 (June 2 1982) Lance Industries s tates that autho
rizing multichannel MDS "will cause a re-vitalization of a significant segment of the American-
based electronics manufacturing industry" and thereby "create jobs and benefit society as a 
whole ' Comments in Support of Rule Making Proposal, Lance Industr ies General Dockets 
80-112 and 80-113 at 2 (May 28, 1982) 

60 Another pubhc interest argument made by some commenters i s that authorizing multichannel 
MDS will make multiple premium television channels available to rural areas that may never be served 
by conventional cable television One citizen from West Virginia made the following observation 

"Any survey of rural America will demonstrate that the present ly allocated ins truc 
tional television fixed channels are not being used or are used only in a minimal 
fashion in rural areas The likelihood that a multi-channel MDS service would im
pinge on the availability of such channels for instructional purposes i s most remote 
at best 

"I really bel ieve that it is about time that your agency give as much consideration to 
expanding various electronic serv ices to rural America as you give to increasing the 
plethora of electronic services that are available in the larger markets " 

Informal comment of S Craig Curt i s , General Dockets 80-112 and 80-113 (May 8 1982) An 
MDS operator from New Hampshire surveyed potential multichannel MDS customers and s u b 
mitted the following summary of the responses received 

"Most of these res idents cited a recent article that appeared in the newspapers concern
ing a small towri that was considering Cable Televis ion, wherein one of the politicians 
stated that 'Only 50% of the res idents in the State of New Hampshire will ever have 
Cable Television Service ' Their general reaction to th is article is that when an e lec
tronic type of serv ice is available to provide them with this s erv i ce , which will not cost the 
taxpayers any additional money and will actually employ more people in the State , why 
should they b e deprived of Ihia service simply because they choose to build their home 
and raise their family in a suburban type of atmosphere 9 Others expressed views that 
they reabzed that it was more cost ly for their water, sewage system and fire insurance 
rates where their homes have been erected , but their reaction was , 'Isn't this what the 
United States i s all about - Freedom of choice?' And they felt as long as they were 
willing to pay the cost for their freedom the FCC should provide them the same equal 
opportunity that i s provided to those who have e lected to l ive in a large c i t y , provided 
the cost i s paid for b y themselves and not the s tate or government ° 

21/ This does not argue against reallocation of a portion of the band to MDS because the 
premise of the reallocation is based on commercial operation 
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Comments of Dynamic Sound, General Dockets 60-112 and 80-113, at 3 (June 1, 1982) 

61 Two major public interest arguments favoring the authorisation of multichannel MDS are 
efficiency and flexibility It is clear that substantial demand exists for multichannel premium 
television service In uncabled areas (some of which may never be cabled), multichannel MDS is 
a means for satisfying consumer demand for additional premium television service In areas that 
are or are about to be cabled, competition from multichannel MDS may 6pur cable systems to 
build promised systems faster, improve existing systems, and keep prices low The efficient 
production of goods and services and the efficient use of spectrum are promoted when competi
tion among providers is present 

62 Multichannel MDS is also a particularly flexible service While current indications are that 
its primary use would be for premium video, many other uses are possible (e g , high speed 
data transmission or transmission of educational programming) The common carrier nature of 
MDS means that the type of service provided can change on public demand Thus, the frequen
cies authorized for multichannel MDS use are likely to be employed in their highest valued use 

63 In addition to these two advantages it is also possible that multichannel MDS would stimulate 
equipment innovations that would lower the cost of ITFS equipment This could make ITFS ser
vice more widely available 

64 The major argument raised in opposition to the reallocation, other than the spectrum re
servation argument discussed above is that multichannel MDS is not needed because there are 
other technologies available to meet whatever demand exists After carefully considering all 
these arguments we have concluded that reallocating some ITFS channels to MDS will serve 
the public interest We believe the benefits noted above are sufficently likely to permit MDS 
entrepreneurs an opportunity to expand consumer choice by offering a multichannel MDS service 
Should these benefits not materialize, a further reallocation may be undertaken We do not 
believe our reallocation plan discussed below compromises the legitimate needs of the ITFS 
community for channels of communication 

C Reallocation Plans 

65 Before reviewing the reallocation plans considered, we believe it is useful to review the 
existing allocation scheme used for the 2500-2690 MHz band The band is divided into thirty-
one 6 MHz channels and the same number of 125 kHz response channels 22/ (The final 125 kHz 
of the band is not allocated for these services ) The thirty-one 6 MHz cHannels are contained 
in the portion of the band from 2500 MHz to 2686 MHz and the thirty-one 125 kHz response 
channels are contained in the band from 2686 MHz to 2689 8750 MHz The thirty-one 6 MHz 
channels are further divided into 7 groups of 4 channels each and a single group of 3 channels 
The 4 channel groups are designated channel groups A through G and are assigned to the 
ITFS The 3 channel group is designated the H group and is assigned to the OFS Within 
each group there is a 6 MHz gap between each of the channels That is channels within each 
group are not adjacent they axe alternated with those of another group to provide a 6 MHz 
guard band between the channel within each group The chart below illustrates the allocation 
plan 

W M l l tin an mum timmitiUiii i T"H 

66 ITFS licensees are limited to no more than 4 channels In a single area, all of which must 
come from the same group 47 CFR (74 902(c) If an applicant is not ready to use all four 
channels when it first applies* it may request the remaining channels be reserved for it for 
future use Id In those situations in which there are two ITFS licensees in the same area, 
the channel groups are assigned insofar as is possible so that there is no adjacent channel 

22/ The response channels are used by some existing ITFS channels to allow students in the 
remote classrooms to speak with the instructor at the studio Other systems use tele
phone lines for this purpose and their response channels are unused 
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operation For example, if there were an A group l icensee in a given area , we would try to 
avoid granting a B group l icense in the area It should also b e pointed out in th is regard that 
oui rules provide for reusing channels in the same area if doing so would not cause harmful 
interference 47 CFR §74 902(d) 

67 The principal reason for adopting the present scheme was that it allowed the use of simple 
and inexpensive reception equipment Instruction Television Fixed Serv ice , 2 RR 2d 1615 
(1964) The equipment used to receive an ITFS signal cons i s t s of an antenna, a downconverter 
and a conventional television receiver The downconverter simultaneously converts the incoming 
s ignals from the four ITFS channels (if four channels are be ing transmitted) to four VHF te le -
Msion channels The VHF channels used are usually either 7, 9, 11 and 13, or 8, 10, 12 and 
13(+) 23 / Which set to use is determined b y which VHF channels are used in the area This 
eliminates the possibil ity of the VHF stations interfering with the downconverted ITFS channel 
It also allows the local television channels to be distributed on the same cable as the downcon
verted ITFS channels Id at 1617 

68 In the Notice we proposed a plan whereby the 31 channels in the 2500-2690 MHi band 
would be reallocated for shared use by the ITFS, the MDS and the OFS Under this plan there 
was to be a primary allocation of 11 channels to the ITFS 10 channels to the OFS, and 10 
channels to the MDS We also proposed that if the primary allocation of a service was fully 
used in one area any unused channels in the other two allocations could be used to satisfy the 
e x c e s s demand in the fully used serv ice The proposed plan did away with the channel groups 
described above and replaced them with contiguous allocations The chart below i l lustrates 
the proposed allocation plan 
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69 This plan received virtually no support from the commenters in this proceeding It was 
criticized as being technically not feasible and unduly disrupt ive of the exis t ing ITFS alloca
tion scheme 

70 The claims that it was technically not feasible were all based on the belief that adjacent 
channel operation cannot readily be achieved Several reasons were given to support the claim 
First , some claimed that adjacent channel operation would preclude the use of the block down-
conversion equipment now used by virtually all ITFS systems One of the major advantages 
of the block downconversion technique is that it "avoids interference created from 'direct 
pickup' of a VHF television station by the tele vision rece iver , or by a 'MATV system used to 
distr ibute converted ITFS signals to school classrooms " Further Comments of the Corporation 
for Public Broadcast ing , General Dockets 80-112 and 80-113, Engineering Statement at 5 
(July 2 1982) If adjacent channel operation were required the local VHF television signal 
would be picked up by the television receiver being used to display the ITFS signal and cause 
a degraded picture CPB outlined a downconversion scheme that would mitigate this problem 
but that would also produce another problem, interference with the reception of the local Vht 
s ignals carried on the same distribution system Id at 6 T h e equipment required to imple
ment the downconversion scheme was much more complicated and expens ive than exis t ing ITFS 
downconversion equipment 

71 CPB also mentioned two other problems that could occur with adjacent channel operation 
unavoidable unauthorized reception of the adjacent channel programming and downconverter 

23/ The designation 13+ refers to the u s e of the spectrum immediately above Channel 13 
This i s made possible by adjusting certain circuits within the television receiver 
Further Comments of the Corporation for Pub he Broadcast ing , General Dockets 80-112 
and 80-113, Engineering Statement at 6 (July 2 , 1982) 

Page 126 Report No 36-30 (7/27/83) 

@ 



53 

INSTRUCTIONAL TELEVISION FIXED SERVICE (MPS REALLOCATION) 

overloading Id at 2 The unauthorized reception referred to by CPB would occur when i > J | 
different licensees were using interleaved channel groups For example if one ITFS hcensee^^g^ 
were using the A group and another ITFS licensee were using the B group in the same area, 
the block downconversion equipment used at the receiving sites of both licensees would be capable 
of receiving programming from both licensees The other problem raised by CPB, downconverter 
overloading, could result if 8 strong signals were received at a single location from two nearby 
ITFS stations CPB claims that the presence of eight signals in the downconverter would produce 
intermodulation interference to both systems 

72 Notwithstanding the theoretical merits of CPB's criticisms we note that there are many large 
metropolitan areas where interleaved channel groups are being used For example, the A and B 
groups are licensed in Los Angeles San Francisco, New York and Milwaukee, and we have re
ceived no reports of the problems raised by CPB This is not to say that problems do not exist, 
but we can only assume that they are not great since we have not received any reports of this 
arrangement producing problems 

73 Another commenter claimed that adjacent channel operation would eliminate the ability of 
ITFS operators to use the same transmitter for both the aural and the visual channels as is 
done now and force them to the expense of using a separate transmitter for each channel It 
was claimed the present "mode of operation simplifies the transmitter and makes it less expensive 
but also complicates the suppression of energy outside the particular channel transmitted " 
Comments of National Instructional Telecommunications Council, Inc and Catholic Television 
Network, General Docket 80-112, Attachment H, Engineering Statement by Jules Cohen a Asso
ciates, at 2 (July 26, 1980) According to Mr Cohen single transmitter operation would pro
duce so much interference that adjacent channel operation would be impossible Finally Dr 
William Kmcheloe, Jr , Adjunct Professor of Electrical Engineering at Stanford University con
cludes, "that such a major change in policy for frequency allocations as that proposed by the 
adjacent channel assignment in Docket No 80-113 should be done with great care if a situation 
is not to develop where many instances of degraded service would be experienced to the em
barrassment of the FCC " Comments of the Leland Stanford Junior University, Attachment A 
at 6 (September 26, 1980) 

74 These and other commenters are only claiming that the adjacent channel operation that was 
implicit in our proposal is not technically feasible using existing ITFS equipment None has 
claimed that such operation Is not technically feasible using state-of-the-art engineering prac
tices In fact, the Corporation for Pubbc Broadcasting made the following claim in its first set 
of comments 

"With present state-of-the-art engineering practices, it is no longer necessary to 
restrict distribution systems to alternate channels Primarily by careful control 
and maintenance of signal strength ratios, systems can be constructed to success
fully utilize adjacent channels, as in the now common cable television distribution 
systems where all 12 VHF channels are filled " 

Comments of the Corporation for Public Broadcasting, General Docket 80-112 Appendix 1, at 
57, n 1 (September 26, 1980) 

75 In its proposal Mlcroband expressed some doubt about adjacent channel operation using 
existing MDS equipment It stated 

•We rejected a scheme which would make use of a block of contiguous channels all 
operating on the same polarisation The major difficulty associated with this plan is 
not knowing what the adjacent channel interference performance of such a system 
would be Existing equipment type accepted for MDS and ITFS operation would not 
be capable of operating without significant adjacent channel interference because the 
vestigial sideband attenuation required by paragraph 73 687 of these rules does not 
provide for sufficient isolation between adjacent channels Thus, without additional 
isolation provided by orthogonal polarisation operation and/or a significant increase in 
the vestigial sideband filtering, interference-free adjacent channel operations will 
not be possible D 
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Microband Proposal supra at 33 n 37 (emphasis added) Contrasted with Microband's view 
was that of Richard Vega who claimed that "the transmisison of copolanzed adjacent channels can 
easily be accomplished by relatively simple and inexpensive modifications to exis t ing type accepted 
MDS t iansmitters B Comments of Richard L Vega General Dockets 80-112 and 80-113, at 5 
(July 2, 1982) (emphasis added) Mr Vega further claims that the multichannel experiment 
being conducted in Salt Lake City supports this claim Id 2_4/ In i ts comments Contemporary 
Communications Corporation (CCC) , while agreeing with Microband's claim that the exis t ing 
MDS and ITFS transmitters will not allow adjacent channel operat ion, contends that "state-of-
the-art transmitters are readily available today whose technical specifications will permit adjacent 
channel operation using the same polarization without causing interference n Additional Com
ments of Contemporary Communications Corporation, General Dockets 80-112 and 80-113, at 19 
(July 2 1982) CCC also s u g g e s t s that modifications of some sect ions of the rules would make 
adjacent channel operation easier Id 

76 Many ITFS operators have claimed that even if adjacent channel operation were technically 
feasible the costs of the necessary equipment changes would be prohibitive For example, the 
University of Southern California stated "the sugges ted channel reallocation would entail s ignif i 
cant additional costs which educational institutions in their present financial c ircumstances , can 
ill afford " USC further argued that "[a lny new allocation schemes that would increase the 
technical complexity of exis t ing ITFS equipment would undermine the very basis upon which the 
IOM cost educational use of ITFS was originally promoted " Comments of the Univers i ty of 
Southern California Instructional Televison Network, General Docket 80-112, at 3 (September 
29 1980) 

77 Many of the exis t ing ITFS l icensees claimed that the proposed plan would result in s u b 
stantial reductions in the serv ice they are now providing For example the California Public 
Broadcasting Commission (CPBC) claimed that if the plan in the Notice were adopted "there 
would be a net loss of two-thirds of the channels now operating or imminent in Los A n g e l e s , 
San Francisco and San Diego," and "that California's principal cit ies will face massive r e d u c 
tions in their present ITFS serv ice " Comments of the California Public Broadcasting 
Commission, General Docket 80-112, at 7 (September 26, 1980) We are aware that these Cali
fornia cities represent areas of unusually heavy ITFS channel u s e , and that there is some val id
ity to the concerns that our initial proposal could cause dislocations or additional expense 

78 On the basis of these considerat ions, we have reached the following conclusions regarding 
the reallocation plan in the Notice Adjacent channel operation is technically feasible but it can 
only be implemented using transmission and reception equipment that is different from exis t ing 
ITFS equipment We believe implementation of the allocation plan in the Notice would be e x p e n 
s ive and would put an undue financial burden on exist ing ITFS l icensees 2_5/ Furthermore 
the plan would be disrupt ive of many exist ing and planned ITFS systems For these reasons 
and s ince we have concluded that there are less disruptive methods to make spectrum available 
for MDS use we have concluded that adoption of the allocation plan in the Notice would not be 
in the public interest 

24 / On December 3, 1981 the Commisson granted Channel View, Inc an experimental station 
l icense to test the technical feasibility of transmitting eight adjacent channels from a s ingle 
site The station is designated KM2XBN File No 866-ED-PL-81 The early resu l t s s u b 
mitted by Channel View indicated some difficulty in reducing the spurious emissions from 
the transmitter more than 60 dB below the peak visual transmitter output , however , s u b 
sequent des ign adjustments in the transmission equipment have solved this problem and 
the t e s t s have demonstrated that operating an 8 channel system using adjacent channels 
appears to be technically feasible Channel View subsequent ly sought permission to con
duct a "market experiment" us ing these frequencies File No 8938-ED-MR-82 In part ic 
ular, Channel View requested authorization to program i ts multichannel system with p r e 
mium programming and to provide service to the public for profit The original exper i 
mental authorization prohibited Channel View from offering multichannel s erv ice to the 
public for profit In view of our action reallocating spectrum, a market experiment would 
s e r v e no useful purpose and that portion of Channel View's application therefore is denied 

25/ It i s difficult to make precise estimates of the cos t s that would be incurred in converting 
ex is t ing ITFS sys tems to adjacent channels systems It i s l ikely that in most situations the 

(Footnote continued on following page] 
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79 The Notice also discussed other allocation plans One was that each service be alio- • **J I 
cated specific channels within the band We rejected that plan for two reasons First, it r e - \ ^ ^ 
quired us to make predictions concerning the future needs of the services, a prediction we felt 
unable to make at the time Second, we felt that such a plan would not be flexible enough to 
deal with regional variations in the number of channels required for the services For these 
reasons, we proposed the primary allocation plan that allowed sharing of unused channels by the 
other two services As articulated above, the voluminous record in this proceeding has enabled 
us to develop a better sense of the future growth of these services It also has demonstrated 
that our concerns about regional variations were valid There are wide regional variations in 
the use of both MDS and ITFS 

80 We also considered the alternative of unlimited sharing of the band by all three services 
We rejected this plan because we believed it would be difficult to administer, especially if dif
ferent technical rules were applied for each of the services sharing the band After reviewing 
the record in this proceeding, we have also concluded as set out above, that such a plan would 
be contrary to the public interest in that it would not insure that some spectrum would continue 
to be reserved for potential ITFS applicants 

81 On the basis of these conclusions, we have reviewed the reallocation options available and 
have concluded that a plan that considers regional variations in spectrum use while at the same 
time reserving some channels for potential ITFS applicants would best serve the public interest 
Several of those commenting in this proceeding also expressed the view that an allocation plan 
that reflected regional differences in spectrum use also made more sense than a uniform nation
wide plan See Comments of Oklahoma State Regents For Higher Education, General Docket 
80-112 (June 16, 1980), Comments of C Peter Magrath, President, University of Minnesota, 
General Docket 80-112 3 (September 29 1980), Comments of the State University of New 
York, General Docket 60-112, 4 (September 24, 1980) 

82 We have considered various methods to take into account the regional variations in the 
demand for ITFS stations and multichannel MDS One method suggested by President Magrath 
of the University of Minnesota was to hold local or regional public hearings to determine, inter 
alia, "the views of the community affected concerning the merits of the existing and proposed 
services " Comment of the University of Minnesota, General Docket 80-113 at 3 (September 5 
1980) Such public hearings could also be used to get accurate detailed information on the pro
jected demand for ITFS channels and the demand for multichannel MDS for each area We 
believe that holding such hearings would be a lengthy and expensive process, requiring a sub
stantial amount of travel and administrative support We do not believe that such a procedure is 
feasible and even if it were we do not believe that results obtained would be so substantially better 
than those obtained by other methods as to justify the expense and delay involved 

83 We have also considered reallocating channels to provide multichannel MDS only in those 
areas where there has been little or no use of the existing ITFS channels Proceeding in this 
manner has two distinct disadvantages First , it could involve the Commission in a protracted 
process to determine the boundaries of such areas The only realistic way this could be done 
would be to wait until a multichannel application was received and then determine the ITFS 
channel use within a specified distance of the proposed MDS station Only after conducting 
such an analysis could we accurately determine ITFS channel use in the proposed MDS service 
area Of course, we could require MDS applicants to include this analysis as a part of their 
applications This would likely cause many existing and potential ITFS licensees to challenge 
the accuracy of the MDS applicant's analysis thereby involving the Commission staff in a series 
of contested proceedings This would dearly delay the introduction of multichannel service in 
many areas 

84 The other difficulty with such a plan Is that there would be little possibility of multichan
nel MDS in those metropolitan areas where the ITFS channels are extensively used Thus, even 
where existing ITFS licensees were willing, or even desired* to transfer their license to an 
MDS operator, MDS operations would not be permissible 

25/ [Footnote continued from preceding page] 

existing transmitters would need to be replaced at a cost in excess of $100,000 per 
transmitter It is also possible that existing down converters would need to be replaced 
or modified The total cost involved would be a function of the number of receiver sites 
and the cost per site could be several hundred dollars 
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h5 The plan we have settled upon takes into consideration regional variations in ITFS channel 
use " g n n d f a t h e r s " all ex i s t ing ITFS l icensees permittees , and applicants and reallocates a 
bpLCific set of channels for MDS u s e on a strict noninterference basis The plan works as 
follows 

a The £ and F groups are reallocated for multichannel MDS use on a nationwide 
bas i s 

b A multichannel MDS permittee will not be authorised to begin construction until 
it submits a statement from all exist ing cochannel and adjacent channel ITFS u s e r s 
with transmitters located within 50 miles of the new MDS station that the operation of the 
multichannel MDS station will not interfere with the ITFS operation or that the ITFS 
operator would accept any interference that did occur This means that the MDS 
permittee is authorized to negotiate with exist ing cochannel and adjacent channel 
users of the ITFS channels to attempt to reach an accommodation whereby the n e e d s 
of each can be satisfied In those cases where there are no ITFS operators within 
50 miles of the proposed MDS transmitter location that are us ing the authorized 
channels or any adjacent channels , the MDS permittee must so state 26/ 

c All ITFS l icensees and permittees of, and applicants for, the channels as of the 
adoption date of this order will be grandfathered with r ights of renewal That i s , all 
ITFS l icensees of E or F group channels will be allowed to renew their l icenses 
Furthermore all permittees of and applicants for either E or F group channels that 
ultimately obtain a l icense will be allowed to renew such l icenses No ass ignments , 
other than pro forma ass ignments of ITFS E or F group l i censes , applications or 
construction permits will be authorized 

d No new ITFS applications for the E or the F group channels filed after adoption 
of this order will be accepted 

66 The elements of this plan have several advantages that other plans lack Reallocating a 
specific set of channels on a nationwide basis means that in those areas where the reallocated 
channels are not being u s e d , channels will be immediately available for multichannel MDS It 
also creates at least the possibil ity that multichannel MDS will be available even in those areas 
where the reallocated channels are being used by ITFS serv ice providers It does this by 
granting conditioned construction permits for multichannel MDS in such areas and allowing the 
holders of these construction permits to negotiate with the exis t ing cochannel and adjacent 
channel u s e r s to attempt to reach an accommodation whereby the requirements of both can be 
met 

87 We expect that such negotiations would consider inter aha, the relocation of the exis t ing 
ITFS users to other available ITFS channels the use of frequency reuse techniques such as 
cross-polarizat ion, s i te shielding and frequency offsets and even the possibil ity of sat isfying 
some of the communication requirements of the exist ing ITFS u s e r s m other areas of the s p e c 
trum In this r e g a r d , we note that some members of the MDS community have argued that 
ITFS channel use is inefficient in the large metropolitan areas For example, in its proposal , 
Microband claimed that many of the l icensed ITFS channels were being used for point - to-pomt 
communication rather than for omnidirectional communication and concluded that , n [ t ] h e s ignif i 
cance of these point-to-point u se s i s that when intermixed with an intended omnidirectional u s e , 
they lead to a significant waste of spectrum n Microband Proposal , supra . Appendix H, at 6 

26/ We expect ex is t ing and potential ITFS operators to cooperate with MDS permittees in 
determining whether the operation of the MDS facilities will interfere with the ITFS 
operators If the MDS permittee is not able , after making reasonable e f forts , to obtain 
the desired statement from the ITFS operator-it may submit evidence to the Commisison 
on the i s sue of whether harmful interference will occur The MDS permittee must also 
detail the efforts it made to obtain the des ired statement and must s e r v e a copy of all 
ev idence submitted to the Commission to all affected ITFS operators We expect such 
submissions to represent extraordinary cases 
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In his first set of comments, Richard L Vega concluded that, MiJn many cases the ITFS • J j J 
authorized channel is for point-to-point microwave service thereby creating a wasteland of >Cs* 
co-channel and adjacent channels over a relatively large geographical area due to the potential 
harmful interference " Comments of Richard L Vega, General Docket 80-112, at 2 (September 
30 1980) In many cases, the use of ITFS channels for point-to-point communications is com
plementary to point-to-multipoint or omnidirectional use in the same area The point-to-point 
use of the ITFS channels is usually for studio to transmitter links (STLs) For example, under 
the proper set of circumstances, it could be possible to use one group of a pair of interleaved 
channel groups in an omnidirectional configuration and to use the other group as an STL in the 
same area Furthermore, the use of an ITFS channel group for point-to-point communications 
allows the ITFS operator to use simpler and less expensive equipment than would be required by 
conventional point-to-point service Finally, of course, such use is specifically provided for in 
$73 931(d) of the rules 47 CFR $74 931(d) We do believe, however, that it may be possible to 
accommodate such users in other portions of the spectrum In regard to these negotiations we 
would expect the multichannel MDS permittee to give reasonable compensation for any dislocations 
caused by the operation of its facilities 

88 Another advantage to reallocating a specific set of channels and requiring an agreement 
prior to construction of the multichannel facilities is that it is easy to administer This is in a 
sense a double advantage It makes it easier for applicants to file acceptable applications and 
makes it easier for the staff to review the applications Under this plan, an applicant is not 
required to conduct an interference analysis until after he has received an authorization 
Thus, all applicants are expected to comply with all pertinent Sections of Part 21 including 
those we are adopting today except that they are not required to show non-interference with 
existing and proposed cochannel and adjacent channel ITFS users of the reallocated channels 
until after a construction permit has been granted This procedure will save unsuccessful 
applicants the time and expense required to prepare such analysis and it will save the staff the 
time required to review each analysis submitted Furthermore, we expect that the analyses that 
are submitted by permittees will be of a much higher quality than those submitted by applicants 
Another administrative advantage is that under all of the other plans considered it may have 
been necessary to freeze the acceptance of all further ITFS applications for some period of time 
This plan does not require such a procedure because it does not change the application process 
for the twenty channels still allocated for ITFS use 

89 A final advantage to a uniform nationwide allocation for multichannel MDS is that it avoids, 
to the greatest extent possible, disrupting the authorised satellite use of the 2500-2690 MHz band 
The use of the band by the broadcast satellite service is limited domestically "to domestic and 
regional systems for community reception of educational televison programming and public ser
vice information " 47 CFR $2 106, n NG 101 The bands 2500-2535 MHz (space to earth) and 
2655-2690 MHz (earth to space) are also shared with the fixed satellite service for common car
rier use m Alaska and certain areas in the Western Pacific and in the contiguous United 
States, Alaska and the Mid and Western Pacific areas for education use 47 CFR $2 106, n 
NG 102 

90 Several of those filing comments in this proceeding suggested that if we were to reallocate 
spectrum from the ITFS use to the MDS use we would reduce the possibility of any satellite 
service sharing the band 

91 The shared use of the band by terrestrial and satellite services poses two distinct problems 
First, the broadcast satellite transmissions can interfere with the reception of terrestrial 
signals In general, this would be a problem for any terrestrial service, but it could be more 
of a problem for MDS than for ITFS users because of the receiving antennas used ITFS receiver 
sites generally are equipped with higher gain and hence more directional antennas than MDS 
receiver sites The latter in many cases use low gain less directional antennas that are much 
more likely to pick up interfering signals from satellites than are the higher gain ITFS antennas 
The Corporation for Public Broadcasting submitted an extensive analysis of the impact of sharing 
this band between terrestrial and satellite users that indicated that terrestrial ITFS users could 
co-exist with satellite users CPB was unwilling to extend this analysis to include MDS because 
of the antenna differences Comments of the Corporation for Public Broadcasting, supra , at 
31, 32 
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92 Tci restrial transmissions in the shared band can interfere with the reception of the satellite 
signal by nearby earth stations Here also CPB claimed that the sharing of the band between 
ITFS and the satellite service was possible but it was again unwilling to extend its analysis to the 
MDS sharing CPB claimed that the studies that it presented for ITFS sharing were not valid for 
MDS because MDS uses omnidirectional antennas and higher power whereas many ITFS stations 
use directional antennas and lower power transmitters Id The argument is that terrestrial 
transmitters of whatever kind create "holes" where no frequency sharing satellite receive stations 
can be located and that MDS transmitting stations create larger "holes" than ITFS We agree 
However others have argued that the creation of such holes should not be used as a justification 
foi precluding terrestrial operation in the same band The Public Service Satellite Consortium 
(PSSC) commented as follows 

"PSSC respectfully urges that limiting the development of 2 5 GHz terrestrial distribu
tion by claiming that it limits potential satelhte distribution in the same band, is not 
sufficiently strong justification for such action To limit the developmental potential 
which 2 5 GHz terrestrial distribution service has, by claiming that such terrestrial 
distribution causes interference 'holes' in potential satelhte coverage in the same band, 
has few merits when the potentials are viewed together It is true that 'holes' would 
be made in satelhte coverage in the presence of local ITFS (or other uses of the 2500 
to 2690 MHz band) , and that satellite earth stations in this band would require careful 
placement or other precautions to avoid being interfered with But to limit development 
of terrestrial networks, which have at least an order of magnitude of more program 
capacity and flexibility, would be unwise The total variety of potential programs 
which could be distributed via satellite on these frequencies is relatively small In con
trast the variety of programming which could be aired terrestrially within the same 
band, is about five to six programs for each location where terrestrial transmitters 
can be coordinated This would represent thousands of program possibilities which 
could be tailored to local or regional needs 

"Another consideration which should be recognized as a factor in this argument 
relates to the demographic distribution of potential 'holes' in satelhte coverage 
If an assumption is made that a local entity wants to receive a satellite-distributed 
public service or instructional program, and can point its antenna to one of five 
or six satellites to receive it, it could do it But if the program content did not 
match its needs for programming, either generally or at that particular time, it 
would probably choose from alternative sources This is where the demographic 
distribution enters in The more densely a city or region is populated, the more 
likely it will be that diverse programs are available to the public, and therefore 
less likely that a small selection of nationally distributed material will be useful 
Where the satellite-distributed material will be most useful is in the more rural 
areas of the country where alternatives are not as plentiful 

"Carrying the argument further, rural areas are not as likely to have as great 
economic justification for installing ITFS transmitters as the more populated 
regions would have In rural areas, low-cost satellite receivers installed to 
serve small towns and having local signal distribution via low-power VHF or 
UHF transmitters would seem to fit the need best Terrestrial distribution at 
2 5 GHz band frequencies would not be justifiable for individual users who 
would have to invest m additional receiving equipment to get the programs 
Simphstically then, there would be no interference 'holes' in satellite beam cover
age, where such coverage is most appropriate — in areas where terrestrial distri
bution at these frequencies is less appropriate and economical n 

Comments of the Public Service Satellite Consortium, General Docket 80-113, at 8-10 (Sept 2 
1980) incorporated by reference in Comments of the Public Service Satelhte Consortium, Gen
eral Docket 80-112, at 4 (September 2, 1980) Perhaps more important in this regard is the fact 
that we are not aware of any existing plans to construct a public service satellite using this 
band Many of those that used the ATS-b satellite that operated in this band are now leasing 
transponders from existing satellite communications providers that operate in a different band 
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93 The National Aeronautics and Space Administration (NASA) has indicated that it i s • J J . 
exploring the use of this band to provide what it terms "feeder links" to provide c o m m u m c a A ^ 
tions between a "satellite and fixed earth s ta t ions , to facilitate interconnection oi a mobile 
satellite service with the terrestrial telephone network B Further Comments of the National 
Aeronautics and Space AdmimstraUon General Dockets 80-112 and 80-113, at 2, 3 (July 2 1982) 
NASA i s proposing to use the 806-690 MHz band to communicate between a mobile user and a 
satellite and to use the feeder link to communicate from the satellite back to the feeder link earth 
station This would allow for the extension of mobile telephone serv ice to u s e r s beyond the 
range of planned terrestrial networks NASA has proposed to use the 2500-2535 MHz for the 
space to earth segment and the 2655-2690 MHz band for the earth to space segment of the feeder 
bnks NASA's proposal is not an allowed use under the exis t ing table allocation and thus would 
require a separate rule making proceeding before it could be implemented 27/ In l ight of its 
plan NASA s u g g e s t s that any additional use of the 2500-2690 MHz by terrestrial users would 
make sharing of the band by satellite users more difficult 

94 Reallocating specif ic groups of ITFS channels for MDS would mitigate the problems pointed 
out by CPB and NASA and would move in the direction s u g g e s t e d by PSSC Allocating a spe 
cific set of channels for MDS use would mean that any future public serv ice satellite use of this 
band could be s tructured to avoid sharing the MDS frequencies T h u s , the analysis presented 
by CPB would be valid in most of the band Further , the use of the frequencies NASA proposed 
for i ts feeder l inks could also be avoided Of course proceeding in this manner will increase 
the use of the channels that remain available to ITFS but if the CPB analysis i s correct and 
ITFS use of these is much less inimical to sharing of the band than is MDS use sharing can 
sti l l be accommodated 

95 Grandfathering all ex is t ing l icensees and permittees of and appbeants for the reallocated 
channels accounts for regional variations in ITFS channel use without ex tens ive Commission 
involvement or analys is It does not require any exis t ing ITFS l icensees , permittees or appli
cants to alter planned or present use of their authorizations Where the channels are not being 
used multichannel MDS applicants have immediate access to the channels 28 / and where the 
channels are l icensed or applied for MDS operations cannot commence without negotiations with 
affected ITFS enti t ies 

96 The final element of the plan we are adopting - not accepting any ITFS applications for the 
reallocated spectrum after adoption of this order — i s necessary in order to keep the reallocated 
channels available for multichannel MDS and to avoid having mutually exc lus ive fundamentally 
different applicants for the same channel In most c a s e s , the would-be ITFS applicants will be 
able to be accommodated in the 20 channels that will continue to be available for ITFS 

97 On the bas i s of th is analys is we have concluded this plan s t r ikes a reasonable balance 
between the need to continue to make spectrum available for traditional ITFS users and at the 
same time makes spectrum available for multichannel MDS It does s o by minimizing the d i s 
ruption to the plans of exis t ing ITFS l icensees permittees or applicants It is easy to admin
i s ter and provides at least the possibil ity of multichannel MDS on a nationwide basis It also 
p r e s e r v e s , to the greatest extent poss ib le , the future satellite use of this band 

27 / On November 29 , 1982 NASA filed a Petition for Rule Making in which i t formally proposed , 
inter alia, that this band be made available for this purpose 

28 / It could be argued that if the reallocated channels were the only channels not used in a 
— particular area, and if an applicant were just about to file for these channels , such an appli

cant would be left with nowhere to apply We bel ieve that such occurrences will be rare 
and when they do occur it may be poss ible to reuse some of the 20 channels that will c o n 
tinue to be available for ITFS use to satisfy the needs of the would-be applicant Fur
thermore, in regard to frequency r e u s e , we h a v e recent ly been furnished data that 
indicate there is ex tens ive frequency r e u s e in several of the large metropolitan areas 
where ITFS use i s heavy For example, in New York 19 of the 27 authorized channels are 
reused at least once in Los Angeles 24 of the 28 authorized channels are reused at least 
once , in San Francisco 10 of the 26 authorized channels are reused at least once and in 
Boston 14 of the 26 authorized channels are reused at least once "Letter from Victor E 
Ferral l , Jr„n General Docket Nos 80-112 and 80-113, attachment titled "ITFS Channel 
Utilization in the Top 25 Markets ," (May 4, 1983) The letter and the data attached 
thereto are hereby accepted as informal comments in th is proceeding 
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98 We now address the question of how many channels to reallocate for multichannel MDS This 
question really involves three separate questions First how many channels constitute a viable 
multichannel MDS system? Second, how many multichannel systems should be provided for m 
each market ' Third , how many channels should be kept in re serve for ITFS use* 

99 The ex is t ing MDS rules do not allow MDS been sees to operate even a two channel system 
Specif ical ly, $21 9 0 1 ( d ) , 47 CFR $21 901(d) , precludes an exis t ing l icensee from applying for at 
least one year and even then it must show that there i s a public demand for additional serv ice 
that i s unlikely to be satisf ied by a competing carrier The new rules proposed in the Notice 
did not contain this restriction However, the proposed repeal of the section was not d i scussed 
in the Notice and we did not receive much comment on it in the first set of comments filed m this 
proceeding Virtually all the MDS enti t ies that filed reply comments in response to the Microband 
Proposal s trongly supported the concept of multichannel MDS Microband itself also noted that 
the ex is t ing restr ict ions "for all practical purpose , limit carriers to a s ingle channel in any one 
market " because "it i s virtually impossible for MDS e a r n e r s to prove a negat ive - that no other 
carrier i s likely to provide serv ice " Microband Proposal, supra at 38, and 39, n 48 In its 
f i l ing, Contemporary Communications Corporation (CCC) argued strongly for multiple channel 
MDS CCC claimed that 

"For both technical and economic reasons , the public would be better served by a single 
entity operating multiple channels , as opposed to many operators each limited to one 
channel Studies have shown that if multiple channels are to be provided to subscr ibers , 
careful control must be exerc ised over the transmitting parameters of the channels In 
particular, for best operation, transmitting locations should be the same Even bet ter 
operation will result if common transmitting antennas are used To achieve satisfactory 
recept ion, relative frequencies of the several transmitters must be controlled with respect 
to one another to a degree much finer than that required for a s ingle channel Power 
levels must also be related among the several transmitters* transmission l ines , and 
transmitting antennas if interference is to be reduced In sum, only a s ingle operator 
can insure efficient operation of a multiple channel system 

"In addition to technical operating factors , economic factors also support common owner
ship of multiple channels Common transmission line (often cost ing as much as $25 per 
foot) and common antennas , cost ing thousands of dol lars , can be utilized for multiple 
channels if there is only one operator Rent can be reduced , s ince only one antenna 
would be employed and multiple equipment can be operated in the same room, thereby 
decreasing the total floor space as compared to a multiplicity of rooms that might be 
required for multiple operators Common maintenance personnel can also reduce the 
maintenance cost per channel Further , the number of spare parts needed by a s ingle 
operator of multiple channels is obviously l ess than the number required by separate 
operators each operating one channel Even electricity cos t s will be l e s s for multiple 
channel operat ions ." 

Additional Comments of CCC, supra at 7-8 

100 Of course , it i s possible to have multichannel MDS sys tems where each of the channels is 
l icensed to a different carrier As mentioned earl ier, this i s the situation in Phoenix where 
Microband and Contemporary are the carriers and both have the same customer American 
Cable Te lev i s ion , offering two-t ier programming with the two channels We bel ieve that for 
technical r e a s o n s , th is i s probably the only way a two-channel operation will be achieved under 
the ex is t ing rules Allocating a s ingle channel to each l icensee has done little to promote di
vers i ty of ownership , and has the significant detriments of increased system complexity, c o s t , 
and regulatory de lays in providing serv ice to the public The increased complexity and cos t s 
result from the factors l isted b y CCC in i ts comments In a serv ice where the l icensee is not 
permitted to exerc i se program control the benefi ts of d ivers i ty are l ess pronounced then they 
might be where the l icensee controls the material transmitted Although d ivers i ty may lead to 
competition in such th ings as quality of s erv i ce , allocating a s ingle channel to each carrier 
means that there will l ikely be a comparative hearing for each channel as compared to a s ingle 
hearing for a multiple channel application For these reasons , we have concluded that there is 
no reason to continue to limit MDS carriers to a s ingle channel operation and that the pubbc 
interest would b e better served by the repeal of the s ingle channel himtation contained in 

$21 901(d) of the rules 
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101 Given that multichannel MDS operation will benefit the public interest, we must « StLV 
address the question of how many channels should be in each system In its proposal M i c r o A ^ ^ ^ 
band suggested that a five channel system was optimum It based this conclusion on an analysis 
that showed that "four channels of Pay TV will satisfy 85% of consumer demand n It thus con
cluded a multichannel system should consist of "four video channels plus a data channel • Micro-
band Proposal supra, at 48 Another commenter Tekkom, suggested that 10 channels per system 
would be in the pubbc interest Comments of Tekkom, Inc , General Dockets 80-112 and 80-113, 
11 (June 28 1982) CBS, on the other hand, argued that the demand in each market should de
termine the number of channels in multichannel systems CBS Comments on the Microband Pro
posal for Multichannel MDS Service General Dockets 80-112 and 80-113, at 10 (July 1 1982) 
We agree with CBS's claim that there may be regional variations in the number of channels that 
would be optimum in a multichannel system On the other hand, we recognize that we are making 
this reallocation from a band that is divided into four channel groups and that four channel sys
tems would, therefore be less disruptive of the existing scheme Also the Microband analysis 
suggested that 4 channels would satisfy nearly all the consumer demand for premium channels 
Furthermore, the fact that MDS is a common carrier service means that market forces will still 
play a part in determimnghow users acquire the channels and offer services to the public 
Depending on the particular market conditions, a licensee may find it desirable, in a system 
of carrier initiated tariffs, to offer channels in a variety of different ways See e g , Met rock 
Corporation 73 FCC 2d 802 (1979) This variety would reflect the particular needs and desire 
of users in different areas Not only may the terms of the offering of channels vary, but also 
the uses to which they are put may vary For example, although it appears the channels will 
at least initially be used for the distribution of premium tele vis on programming, our rules 
permit "any kind of communications service consistent with the Commission's rules " 47 
CFR §21 903 For these reasons, we have concluded that authorizing 4 channel MDS systems 
serves the public interest 

102 We also recognize that it is possible that the same entity could lease all of the capacity 
of each common carrier, thereby precluding others from becoming MDS programmers Since 
the public only deals with the customers of the common carrier — and not the common carrier 
itself - the public could be forced to deal with a single multichannel MDS provider We have 
considered requiring multichannel MDS licensees to so tariff their service that such an eventu
ality could not occur We have decided not to adopt such a requirement for several reasons 
First we believe that the fact that an entity desiring to lease all available MDS channels will 
be required to deal with two common carriers somewhat reduces the possibility this will occur 
Furthermore, since we are also by this order allowing ITFS licensees to lease excess capacity 
in their facilities it is possible that an entity that wishes to provide premium television ser
vice to the public could do so using such excess capacity It is also possible that in many 
areas, the public will be offered a choice between multichannel MDS and cable Finally, we 
believe that restricting MDS tariffs would prevent market forces from determining the optimum 
mix of channels Adopting such a requirement would create an artificial upper limit on the maxi
mum number of channels a single entity could program 

103 Finally, we must address the related questions of how many channels to reallocate for MDS 
and how many channels to hold in reserve for future growth in ITFS What we must do here is 
balance the need to make a reasonable number of multichannel MDS systems available with the 
need to ensure that an adequate number of channels are available for future ITFS growth 

104 In its proposal, Microband suggested that we reallocate three full ITFS groups or twelve 
channels for MDS use Microband Proposal, supra, at 33 Microband claims to have based this 
suggestion on its analysis of the potential number of customers for multichannel MDS service in 
the top 50 markets Microband did not submit any analysis to support its suggestion It did 
present data on the number of potential multichannel MDS customers in the top 50 market but 
it did not relate this data to the number of competitive MDS systems that would be optimum or 
even reasonable The data presented show that on the average, there are 1,770,800 potential 
multichannel MDS subscribers in the top 5 markets and 70,400 in markets 46 through 50 
Microband took these figures and divided each by 18,000, the break even number of subscribers 
for a multichannel system, to produce what It called a coverage ratio What this figure purports 
to represent is the number of systems that could reach a financial break even point if all the 
potential customers were to subscribe to a single service and if each of the competing services 
were to have an equal share of the available customers The coverage ratio for the top 5 markets 
was 98 4 and the coverage ratio for markets 46-50 was 3 9 All that the Microband data really 
show is that there are potential customers for multichannel MDS systems We believe that there 
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ait. factors other than the number of homes not passed by cable that will determine the number 
of multichannel MDS sys tems that can profitably serve an area These include the nature and 
quality or the programming available, the quality of signal that can be de l ivered, the availability 
of competitive s e r v i c e s , the price of the service* and the discretionary income of the res idents 
of the a iea These factors may combine in one area in such a way that only one MDS system 
can be profitable and in another area in such a way that 3 or more sys tems could be profitable 

105 Consideration of all these factors does not lead to clear choice for the number of multichan
nel systems that should be authorized m each area However it does appear that in many large 
areas at least two systems could be viable Moreover, authorisation of more than one system 
should provide a number of public interest benefits Competition between competing sys tems 
could stimulate technological innovation, could increase system availability and could also make 
lower cost service available to the public We also bel ieve that we should continue to hold a 
substantial amount of spectrum in reserve for ITFS u s e For these reasons , we have concluded 
that we should make two groups of ITFS channels available for multichannel MDS This will 
allow two competitive MDS operators to offer multichannel s erv ice in those areas and will keep 20 
channels in reserve for ex is t ing and future ITFS use 29/ 

106 Another i s sue to b e resolved is what channels to reallocate In i ts proposal , Microband 
sugges ted that the E , F and G groups be reallocated for MDS use It based this recommenda
tion on its conclusion that these were the bands least used by ITFS l icensees We do not 
agree Our records show that the distribution of ITFS Licenses among groups is as follows 
A group-225 B group-93 C group-128, D group-82 , E group-112, F group-91 , and G group-
113 Thus it would appear that except for the A-B group, u s e of the interleaved ITFS fre 
quency groups is about the same It should also be noted that the A, C and E groups are 
significantly more used than the groups with which they are interleaved This i s to be expected 
because the use of channels in one pair of an interleaved group tends to preclude use of the 
other group in the same area Because the interleaved ITFS group u s e does not vary significantly by 
group except for the A-B group we must look to other criteria to select the group to ass ign to 
MDS 

107 The most important factor in selecting the groups to be reallocated is minimum interference 
to the remaining ITFS l icensees This means that we should reallocate an interleaved pair of 
groups Proceeding in this manner will result in only two ITFS channels being adjacent to MDS 
channels Choosing non-interleaved groups could result in there being as many as 9 ITFS chan
nels adjacent to MDS channels We also bel ieve that we should avoid reallocating either the group 
of channels that share the band (2500-2535 MHz and 2665-2690 MHi) that NASA is proposing to 
use for i ts feeder link operation so as not to jeopardize consideration of that proposal This 
eliminates the A-B pair and G group This reduces the choice to either the C-D pair or the E-F 
pair We also bel ieve that i t would be useful to leave the widest possible contiguous band avail
able for ITFS because this would result in the largest possible contiguous bandwidth be ing left 
available for shared u s e by ITFS and Public Service satellite use This means that if there is a 
public service satelbte use of this b a n d , it would be shared with only ITFS over the largest p o s 
sible contiguous band For these reasons , we have concluded that the bes t pair of channels to 
reallocate for MDS are the E and F groups 

108 Final ly, we must address the question of how to divide the eight channels in the E and T 
groups between the two MDS operators l icensed We could follow the ITFS assignment method 
discussed above and ass ign the 4 channel E group to one l icensee and the 4 channel F group 
to the other keen s e e Proceeding in this manner has the advantage of allowing the use of 
simpler transmitters and downconversion equipment, but it has the disadvantage that wide
spread adjacent channel interference could occur if the transmitters of the two operators were 
not colocated We could also authorize each operator to use 4 adjacent channels , that is 
a s s ign Channels E , , F , , E , , F2» to one operator and Channels E_, F , , E . , F . to the other 
operator T h u s , tnere would only be one pair of adjacent Channels ri» ana E , Of course with 
either method Channel E . will be adjacent to ITFS Channel D* and Channel F . will be adjacent 
to ITFS Channel G . , both of which may be in use in the area where the MDS channels are being 
authorized Thus* b y l icensing adjacent channels to the same operator, we would be leaving 

29 / Each apphcant will only b e allowed to file a s ingle multi-channel application in each 
service area 
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the possibility of adjacent channel interference with existing ITFS stations unchanged and 
would be eliminating most of the non-colocated adjacent operation from the reallocated spec-
trum This could require that the multichannel operators use more complicated transmission and 
reception equipment 

109 We did not address this issue extensively in the companion Notice, and, although we did 
not receive much comment on it in response to the companion Notice, some of those commenting 
on the Microband proposal did address the issue One commenter, the Microwave Communica
tions Association (MCA), noted that because we did not specifically propose rules for multi
channel operation, we would be required to do so in the future MCA further expressed the 
view that "this is fortuitous because it will permit the Commission to consider multichannel 
systems' operating experience Actual operating experience is clearly preferable to a lengthy 
technical rule making based only upon theoretical calculations " Comments of MCA, supra at 
9 There is some validity to MCA's claim however, we cannot reallocate spectrum without 
specifying what channels are available for each applicant 30/ For this reason, we have con
cluded that the best course to follow is to have each applicant apply for a four channel MDS 
authorization using the interleaved channel plan now used by ITFS licensees We also will 
require each applicant to include as part of its application, an analysis of the potential for ad
jacent channel interfere with a non-colocated licensee operating on the interleaved channel 
group If the two successful applicants determire either before or after initiation of service 
that there would be less adjacent channel interference by operating on adjacent channels, we 
will allow such operation We believe that the two licensees in each area will be in a better posi
tion to make the final determination as to which channelization scheme is best 

110 To summarize we conclude that it is in the pubhc interest to reallocate 8 of the channels 
now allocated for ITFS for use by the MDS nationally Existing ITFS licensees (as well as existing 
permittees and applicants that eventually become licensees) of the reallocated channels would be 
grandfathered m perpetuity Further we have concluded that reallocating the E and F groups 
for MDS use would be least disruptive of the existing and potential uses of the 2500-2690 MHz 
band We will accept applications for multichannel MDS in all areas of the country regardless of 
whether the reallocated channels have been previously applied for by an ITFS applicant In 
those situations where there is an existing ITFS licensee, permittee or applicant we shall issue 
multichannel MDS construction permits conditioned on the permittee obtaining prior to com
mencing construction, a statement from each adjacent channel and cochannel ITFS Licensee, permittee, 
or applicant whose transmitter is located within 50 miles of the proposed MDS transmitter site, that 
the operation of the MDS facility will not cause harmful interference to the ITFS operation or 
if it does the ITFS operator will accept the interference We expect that the MDS permittees and 
the ITFS users of the reallocated channels will negotiate m good faith to mutually accommodate 
each others' communications requrements We believe that this process will be beneficial to all 
concerned The MDS permittees will be able to offer a potentially profitable new communications 
service to the pubhc Existing ITFS users of the reallocated spectrum may end up with better 
and more efficient communication facilities at no expense, will most likely benefit from technical 
expertise of the commercial users of the band and will likely benefit from the decreased costs of 
equipment that will result from the partial commercial exploitation of the band Finally the public 
will benefit from the more efficient use of a valuable national resource the electromagnetic spec
trum We recognize that there may some large cities in which no reallocation will occur despite 
the steps we take today It is likely in those areas in which this plan does not make multichan
nel MDS available there will be alternative means available by which the public will be able to 
obtain multichannel MDS including leasing the excess capacity of existing ITFS channels The 
following chart illustrates the channel plan we are adopting 

tni itmiiii'nii tnn issmmn i 

30/ We will apply existing technical rules to multichannel MDS We expect to adopt new 
technical rules for MDS prior to or shortly after the authorization of the first multi
channel MDS station (See Note 1, supra ) 
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D Time Sharing and Leasing 

111 In the Notice we invited comments on the "technical and practical feasibility" of permitting 
ITFS stations to share unused transmission time with MDS users We stated that because most 
educational use occurs during daytime hours while entertainment television occurs in the even ing , 
sharing appeared to be practical Three forms of sharing were d i scussed separate station facili
ties sharing the same frequency, jointly l icensed facil it ies, and lease of unused transmission time 
by ITFS l icensees We also asked whether sharing ought to be mandated Notice, supra , at 
pa ia 51 

112 Several ITFS enti t ies accepted our invitation and submitted comments on time sharing of the 
ITFS channels Most of the comments received were not favorable For example, the Joint Coun
cil on Educational Telecommunications commented that co l l eges , universi t ies and hospitals use 
their channels in evening hours and on weekends , and that entertainment programming often is 
transmitted on a 24-hour basis Comment of the Joint Council on Educational Telecommunications, 
General Docket 80-112 at 5-6 (September 29, 1980) The National Education Association (NEA) 
reiterated the concerns of JCET and added that sharing ia not feasible for other reasons For 
example it stated that ITFS sys tems are configured to reach designated educational s i tes while 
MDS systems that are used to transmit pay television are configured to reach the greatest popula
tion possible Comments of the National Education Association, General Docket 80-112, at 6-7 
(September 25 1980} 

113 Several others raised anothr reason why time-sharing is not feasible In i ts comments, the 
Archdiocese of Los Angeles made the following observations 

" 'Education has for its object the formation of character ' Under the second and third 
Commission sharing schemes , ITFS l icensees would lose control over the content of c e r 
tain transmissions from their facilities Much of the programming being broadcast today 
via MDS is considered by many people to be objectionable - e v e n , at t imes, pornographic 
Proposals for construction of new ITFS facil it ies, and continued funding of present s ta 
tions will likely meet s trong opposition from univers i ty r e g e n t s , local boards of educa
tion private inst itutions and concerned parent- teacher groups if they are placed in the 
position of having to purvey material which they consider disconsonant with their r e 
sponsibil i t ies as educators T h u s , these sharing schemes could discourage further 
ITFS growth — and perhaps result in a reduction of the present number of stations 

"Indeed, the Los Angeles Archdiocese is totally opposed to imposition of either of the 
latter sharing schemes The Archdiocese would be forced into a difficult moral decision 
if it faced the prospect of i t s facilities being used for the transmission of programming 
which it considered offensive to Catholic values If the Archdiocese lacked the ability 
to discriminate as to users of i ts facil it ies, it might well have to decide to g ive up its 
station altogether so as to avoid becoming party to transmissions contrary to the mission 
of the Church • 

Comment of the Archdioceses of Los Ange les , General Docket 80-112, at 14-15 (September 26 
1980) (footnote omitted) (quoting Herbert Spencer , Social S ta t i s t i c s , pt 1 ch 2 ( 1 8 5 1 ) ) 

114 We agree with the majority of commenters who oppose any requirement that ITFS l icensees 
share or lease their exces s channel capacity Contrary to the belief of those commenters, how
e v e r , we believe that it is in the public interest to permit ITFS l icensees to lease their exces s 
channel capacity The decision to lease e x c e s s capacity thus remains entirely up to the indivi 
dual ITFS l icensee As a result of the current decrease in federal funding for ITFS, we bel ieve 
it is appropriate to modify our rules to permit ITFS operators to generate revenues by us ing 
their e x c e s s capacity for a variety of non-ITFS purposes 317 As the e x c e s s capacity of 
ITFS operators is put to use serv ing the publ i c , greater use of the available spectrum should 
result 32/ 

31 / The Public Broadcasting Amendments Act of 1981 (Public Law (97-35) Section f ( a ) ) 

32/ The Commas son today is also adopting a Notice of Proposed Rule Making that would further 
ass is t ITFS l icensees in their operations See Amendment of Part 74 of the Commission's 
Rules and Regulations in regard to the Instructional Televison Fixed Serv ice , FCC 83-244, 
(adopted) May 26, 1983 
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115 Wc think that the changes that we are making today are appropriate for two basic V £ t U 
u a s a n s First the cost of construct ing and operating an ITFS system represents a s i g m - ^ ^ ^ 
ficant burden to l icensees In addition, the cost of education is increasing daily ITFS pro
vides a low-cost alternative to specialized instruct ion, adult education and other instructional 
modes However new revenue sources are necessary in order to g ive ITFS every chance to 
grow and succeed Second, increased interest has been generated in the ITFS band including 
demand for broader use of the spectrum 

116 T h u s substantial benefi ts to the public may be derived from allowing ITFS l icensees to 
u s e e x c e s s channel capaci ty , e i ther by directly utilizing it themselves or through leasing it to 
others The income derived from such service could enable stat ions to be on the air for a 
greater portion of the day and to increase programming availability In addition, new revenues 
might prove sufficient to bring currently vacant channels on the air 

117 Increased revenue would widen ITFS1 base of support and contribute to the serv ice ' s 
ability to withstand a diminution in any one source of funding without being forced to s ignif i 
cantly reduce i ts overall serv ice to the community If federal government funding decl ines , 
the succes s of l i censees in recouping at least part of the loss may be crucial to ITFS growth 
and development The option l icensees have to lease e x c e s s ITFS channel capacity is consistent 
with several recent actions taken by the Commission The Commissior amended Part 74 of its 
rules to permit the shared use of broadcast auxiliary facilities with other broadcast and non-
broadcast ent i t ies 3_3_/ It also recently has authorized non-broadcast u se s of non-main channel 
operat ions , such as te letext and FM subcarriers 347 We are adopting policies in this proceeding 
for leased u s e s of ITFS e x c e s s channel capacity that are consistent with the decisions in the Part 
74, te letext and FM sub carrier rule proceedings 

118 Therefore we are amending Part 74 to permit use of facilities by ITFS l icensees for non-
ITFS purposes This authorization includes use of the ITFS station's main broadcast channel 
and the use of non-main channel e x c e s s capacity including subcarriers and the vertical blanking 
interval (VBI) Furthermore, l icensees are permitted to make this e x c e s s capacity available to 
o thers if they s o choose on a profit-making basis We will not at this time, adopt specific 
time limitations on non-ITFS use of l icensee e x c e s s channel capacity By declining to specify 
any such limitations, we hope to maximize the spectrum efficiencies that shared use will provide 
This will also afford ITFS bcensees flexibility in offering their exces s capacity to other entities. 
However, we do expect ITFS l icensees to utilize each of their ITFS main channels substantially 
for legitimate ITFS use Since we cannot anticipate in advance how much time is required for 
each l icensee to address i ts ITFS n e e d s , we do not wish to force ITFS channels to remain idle 
when other legitimate demands for the channels ex i s t Such an outcome is precise ly the s i tua
tion thdt we are attempting to avoid by allowing shared use of the channels This policy is con
s i s tent with action taken by the Commission in amendment of Part 74, Subpart F of the Commis
sion's rules to permit shared use of broadcast auxiliary facilities with other broadcast and non-
broadcast ent i t i es , 48 FR 17081 (published April 21 , 1983) As in the proceedings d i scussed 
above , if ITFS l icensees do make exces s capacity available the question arises as to whether 
the l icensee is engaging in common carrier activity After briefly explaining the legal require
ments under which we must decide the common carriage i s sue we shall apply those requirements 
to the two types of e x c e s s capacity at i s s u e , in t u r n , below 

119 In National Association of Regulatory Utility Commissioners v FCC, 525 F2d 630 [35 RR 
2d 14841 (DC Cir ) , cert denied 425 US 992 (1976) (NARUC I ) , the court specifically stated 
that a carrier will not be a common carrier where i ts practice is to make individualized deci
s ions in particular c a s e s whether and on what terms to deal 525 F2d at 641 The court 
cont inued , moreover, that the distinction between common and private carriers was not based 
on the s erv i ce s offered or the clientele s e r v e d , but rather on "the manner and terms by which 

33/ 48 FR 17081 (April 21, 1983) 

34/ See Amendment of Parts 2, 73 and 76 of the Commission's Rules to Authorize the Transmis
sion of Teletext by TV Stations Report and Order in BC Docket No 81-741 [53 RR 2d 
1309] , adopted March 24, 1983, and Amendments of Parts 2 and 73 of the Commission's 
Rules Concerning the Use of Subsidiary Communications Authorizat ions, Report and 
Order in BC Docket No 62-536 {53 RR 2d 1519] , adopted April 7, 1983 
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they approach and deal with their customers n Id at 642 The court then stated that in 
detcimining whether a particular carrier should be accorded common carrier status, a finding 
must be made as to whether any legal compulsion to serve indifferently exists, or whether there 
arc i easons implicit in the nature of the operation to expect an indifferent holding out 

120 With lespect to leasing of the main ITFS channel, we see no reason to require ITFS 
licensees who engage in such leasing to be common carriers One purpose of this proceeding is 
to make unused channels m the 2500-2690 MHz band available for use on a common carrier basis 
Vie are reallocating channels from ITFS to MDS to serve this purpose, and we believe experience 
with the reallocation is necessary before we take an additional step and find the need for com
mon carrier channels is so great that all excess capacity should be offered on that basis 
Moreover the requirements of Title II may well discourage or inhibit ITFS licensees from making 
spare capacity available if they could only do so as common carriers For these reasons, we 
will not require that spare capacity on the main channel be leased on a common carrier basis 

121 With respect to the second test for classifying common carriers, whether there are reasons 
implicit m the nature of the operation to expect an indifferent holding out, we believe that main 
channel leasing should not, at least initially, be considered a common carrier activity Our 
reasoning closely parallels the decision recently adopted in BC Docket No 81-794 in which we 
stated that the selling of excess capacity on television broadcast auxiliary stations would not be 
treated as common carriage Shared Use of Broadcast Auxiliary Facilities 48 FR 17081 [53 RR 
2d 11011 (April 21, 1983) We believe ITFS will not engage in a generalized holding out of their 
excess capacity but instead will carefully select lessees for long-term contracts The comments 
demonstrate that licensed facilities do not readily lend themselves to widespread MDS use They 
have been tailored to the particular requirements of the licensee and if they do lend them
selves to use by another careful coordination will be necessary The licensee also must consider 
its own growth requirements and likely will limit the availability of the excess capacity so it 
will be able to use the facilities for its own primary purpose when the need arises Individual 
contractual arrangements would better serve this purpose than would a general offer to deal 
with the public indiscriminately This individualized selection of clients due to the need to 
protect the licensee's own use of the facilities was one factor thought by the court in NARUC I 
to be inconsistent with common carrier status 525 F2d at 642 We find nothing inherent m the 
potential leasing activities of ITFS licensees that would lead them to make indifferent offerings 
of excess capacity on the main channel Accordingly we do not believe that ITFS licensees will 
act as common carriers 35/ 

122 We recongize that permitting ITFS licensees to lease their main channels for other than 
traditional ITFS purposes may effectively result in a diminution of the channels reserved for 
traditional purposes but we believe this risk is acceptable First only excess capacity may be 
leased We presume the channels were obtained, and are primarily utilized for, satisfying a 
legitimate ITFS requirement Because these requirements appear to be increasing in a number 
of areas, we presume the traditional uses will continue Second the pleadings indicate if 
anything, a reluctance on the part of licensees to engage m any form of sharing Finally any 
wholesale abandonment of the primary purpose of the facility could jeopardize the entity's 
license 

123 Just as we find ITFS main channel sharing analogous to our recent Broadcast Auxiliarv 
proceeding 48 FR 17081 (April 21, 1983), we believe that the regulatory status of subcarner 
and VBI leasing can be resolved m essentially the same manner as in the recently adopted 
FM-SCA and Teletext decisions 

124 Depending on the nature of the information disseminated via an ITFS station's subcamers 
or VBI, the regulatory status accorded the service may vary As noted in the FM-SCA Report 
and Oraer, the provision of "broadcast-related services on subchannels is well established and 
does not raise any new issues of appropriate regulation " Thus, so long as the services 
provided over the station's subcamers or BVI are broadcast related no extraordinary regulatory 
treatment will attach to the profit-making activity 

35/ If our initial analysis if incorrect, and ITFS licensees do ui fact begin offering main chan
nel excess capacity on an indifferent basis, it would be incumbent on the Commission to 
determine the extent to which traditional Title II regulation should be applied See NARUC 
I at 644 Shared Use of Auxiliary Broadcast Facilities at para 26 
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125 However, other subchannel or BVI u s e s may be similar to s erv i ce s being provided by I ^AM 
l icensees in the private radio or common carrier serv ices To the extent that serv ices ^ ^ ^ ^ 
offered via ITFS facilities are private radio or common carrier serv ices these ITFS-delivered 
serv ices will be treated in the same manner, and with all the same benef i t s , obligations and 
responsibil i t ies as the providers of similar serv ices T h u s , with regard to non-broadcast r e 
lated use s of the ITFS station's sub e a r n e r s and VBI, it will be necessary to determine whether 
the service offered const i tutes private or common carriage under NARUC I and applicable s ta tutes 

126 With one exception the determination as to whether a particular non-broadcast Bervice 
offered on an ITFS subchannel or VBI is private or common carriage will b e made in accordance 
with the guidance given in NARUC I as d i scussed above Essential ly , if the ITFS operator 
indiscriminately offers the station's s u b c a m e r s and VBI to other u s e r s , the operator will b e 
regarded as a common carrier and will be treated accordingly If, on the other hand, the 
l icensee does not engage in an indiscriminate holding out , common carrier obligations will not 
attach and private carriage rules will apply The one exception to utilizing the NARUC I test 
involves land mobile serv ices 

127 With regard to land mobile serv ices the Communications Amendments .Act of 1982, Section 
120, es tabl i shes a demarcation between private and common carrier land mobile s e r v i c e s , and 
indicates that the test contained in the new Section 331 (c) of the Communications Act i s intended 
to supersede the NARUC I standard Public Law No 97-259 96 Stat 1087 We bel ieve that the 
test m the new legislation would apply to some of the communications s erv i ce s that could be 
offered on ITFS subchannels or the VBI The Act defines a "Mobile Service" as a radio 
communication service carried on between mobile stations or rece ivers and land stat ions , 
and includes both one-way and two-way radio communication serv i ce s " Public Law 97-259 at 
Section 120(b)(2) 96 Stat 1097, 47 USC $153(n) It is clear that potential ITFS subchannel 
and VBI serv ices such as paging would therefore be governed by the new legis lat ion, and such 
serv ices will be judged b> the test in the new Section 331(c) The new statutory teM is based 
on the manner in which a multiple l icensed or shared private land station is interconnected with 
a telephone exchange or mterexchange service or facility 36/ See also H R Rep No 765 
97th Congress 2nd Sess ion , pp 52-56 (1082) 37/ The statute also makes it clear that if it is 
a private sys tem, it is exempt from state and local regulation 47 USC 8331(c) (3) 

128 Once an ITFS l icensee has determined whether the proposed service is private or common 
carriage, either under the NARUC I standard o r , for land mobile s e r v i c e s , Section 331(c) of the 
Act , the l i censee , in order to provide a common carrier s erv i ce , must seek the appropriate 
authorization from the FCC 38/ The ITFS l icensee will be in the same position entitled to the 
same privi leges and subject to the same obligations and regulations as a traditional offerer of 
common carrier serv ices 39/ 

36/ New Section 331(c ) (1 ) of the Act prov ides , in pert inent part , that "private land mobile s e r 
v ice shall include serv ice provided by specialized mobile radio, multiple l icensed radio dispatch 
s y s t e m s , and all other radio dispatch sy s t ems , regardless of whether such serv ice is provided 
indiscriminately to eligible users on a commercial b a s i s , except that a land station licensed 
in such service to multiple l icensees or otherwise shared by authorised u s e r s (other than a 
nonprofit , cooperative station) shall not be interconnected with a telephone e, m a n g e or 
interexchange serv ice or facility for any purpose , except to the extent that (A) each u s e r 
obtains such interconnection directly from a duly authorised carrier , or (B) l icensees jointly 
obtain such interconnection directly from a duly-authorised carrier " 

37/ The Commission's interpretation of the test in the new legislation will b e fully explored in 
our reconsideration of the Second Report and Order , Docket No 20846, B9 FCC 2d 741 [51 
RR 2d 313] (April 8 , 1982), and our treatment of land mobile serv ices herein is express ly 
subject to the outcome of that proceeding 

38/ These authorization and filing requirements are Illustrated in greater detail in the FM-SCA 
Report and Order at paragraphs 25-27 

39/ In all c a s e s , involving either private or common carrier s e r v i c e s , the applicant will not be 
seeking approval for the technical facilities of the ITFS station The Commission regards 
ITFS sub carrier and VBI u s e as a secondary privi lege that runs with the primary ITFS 
station l icense That right i s conferred on the primary station l icensee only In this 

[Footnote continued on following page) 
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129 ITFS l i censees seeking to provide private e a r n e r serv ice on an ITFS subchannel or BVI 
must notify the Licensing Division of the Private Radio Bureau at Gettysburg* Pennsylvania , 
17325 by l e t ter , prior to initiating service In the le t ter , they must certify that their facilities 
will be used in this regard only for permissible purposes See 47 CFR Parts 90 and 94 When 
providing land mobile serv ice , they must also certify that service will be offered only to users 
eligible under Part 90 of the Commission's ru les , and that any interconnection of the station with 
a telephone exchange or interexchange service or facility will be obtained in accordance with 
neu Section 331 of the Communications Act , supra Such notifications will not g ive rise to a 
comment period and no separate authorization will b e i s sued b y the Commission As in the case 
ol common carrier s e r v i c e s , the ITFS operator offering a private service will be in the same pos i 
tion entit led to the same pr iv i leges and subject to the same obligations and regulat ions as a 
traditional offerer of such serv ices 

E Selection Procedures 

130 Several of the commenters in this proceeding expressed the view that if the Commission 
decided to reallocate spectrum to the MDS, i t should simultaneously act to ensure that the applica
tion process ing procedure will not unduly delay the offering of multichannel MDS service to the 
public The Ad Hoc Committee for Wireless Cable outlined the perceived problem as follows 

"Our primary concern in this regard is that the Commission might adopt a procedure 
involving comparative hear ings for all of the allocated frequencies It i s inevitable 
that this will lead to interminable delays in conflict with the public interest Recent 
Commission experience has establ ished that a certain 'gold-rush' mentality has 
accompanied reallocation of frequencies The reallocation of frequencies to the Low 
Power Television Service spawned thousands of applicants and swamped the p r o c e s 
s ing mechanism Even the recently allocated spectrum for the Digital Electronic 
Message and Cellular Radio Service have been sought by more applicants than can 
be l icensed 

"Moreover, many of the applications would probably not meet minimum qualifications 
necessary to operate a multi-channel MDS system The development, construct ion, 
operation and maintenance of multi-channel MDS s y s t e m s will require substantial and 
sophist icated experience in construction and operation of microwave facilities The 
time and effort needed t o evaluate the qualifications of potential applicants and then 
compare these applicants would delay the introduction of the serv ice indefinitely, 
thereby eliminating the prompt introduction of new and innovative programming and 
the competition such an introduction would bring Moreover, it would place s u b 
stantial burdens on Commission resources and personnel fl 

Ad Hoc Committee Comments, supra at 5-6 (footnotes omitted) The National Association of MDS 
Service Companies (NAMSCO), the trade organization for u s e r s of l icensed MDS facil it ies, e x 
pressed the view that "without a concurrently establ ished procedure for process ing new MDS 
applications, the benef i t s of the long awaited action in th is proceeding will b e rendered academic " 
Comments of the National Association of MDS Service Companies General Dockets 60-112 and 
80-113, at 5 (July 2 , 1982) 

131 In i ts proposal Microband s u g g e s t e d that these problems could b e avoided if the Commission 
were to "(expand] the capacity of exis t ing MDS Channel 1 and Channel 2 in the top 50 markets 
by separate allocation " Microband Proposal, supra , at 87 In particular, what Microband pro
posed was that we reallocate three ITFS channel groups to the MDS and that we allow only e x i s t 
ing MDS Channel 1 l i c ensee s , permittees and applicants to apply for one of the reallocated 
groups for 1 year after the date of the order A second reallocated channel group would be 
similarly re served for Channel 2 appl icants , permittees and l icensees The third group would 

39/ [Footnote continued from preceding page ] 

regard , it should b e noted that an ITFS l icensee that e lects to u s e a subchannel for 
private or common carriage remains an ITFS l icensee for all other purposes Only the 
u s e of the subchannel for non-broadcast related purposes would be regulated in accor
dance with private radio or common carrier regulation 
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b e available to any applicant that met the requirements of §21 900 of the rules 47 CFR B*- j l 
$21 900 Id Appendix F at 3 Thus what Microband proposed is that two channel g r o u p s ' ^ S 
be made available for ex is t ing MDS l icensees permittees , and applicants and that another c h a n 
nel group be made available for all other applicants 

132 In support of i t s plan, Microband claimed "that the Commission has routinely established 
separate frequency allocations where the need for the new serv ice was immediate n Comments 
of Microband Corporation of America, General Dockets 80-112 and 80-113, at 9 (July 2 1982) 
(hereinafter cited as 2nd Microband Comments) In Cellular Communications Sys tems , the 
most recent Commission decision cited by Microband to support this proposit ion, we did state 
that "the Commission in the past has routinely establ ished separate wireline and n on-wireline 
frequency allocations" Cellular Communications Sys tems , 86 FCC 2d 4b9 492 |49 RR 2d 809] 
(1981) on recon , 89 FCC 2d 56 |50 RR 2d l6?3j (1932) (emphasis added) (hereinafter Cellular 
Order and Cellular Order on Reconsideration) In the Cellular Order, we reviewed the line 
of cases now relied upon by Microband and concluded that there i s 

n ( a ] firm legal foundation for establishing a separate wireline allocation in a s i tua
tion where (1) there i s an immediate need for serv ice to the public , (2) this 
need can be addressed quickly by a wireline company's expert i se , (3) the separate 
allocation l icensing scheme is a reasonable means of avoiding long delays in the 
availability of any cellular service attributable to comparative hearings ana (4) we 
have taken reasonable s t eps to guard against anticompetitive practices " 

Cellular Order supra , at 493 (emphasis added) Before applying these t e s t s to the present 
s i tuation, we first note that in the past we have only authorised separate allocations for 
wireline carriers in various mobile communications s erv i ce s Wireline carriers and non-wireline 
carriers were two dist inct c lasses of applicants for the serv ices There are not two distinct 
c lasses of MDS carriers For th is reason, we bel ieve that Microband's reliance on our policy 
of making separate frequency allocations for wireline and non-wirel ine carriers providers of the 
same service to support i t s plan is misplaced 

133 Disregarding this fundamental distinction we neverthe less apply the t e s t s articulated in 
the Cellular Order to the Microband plan F irs t , i s there an immediate need for serv ice to the 
publ ic 7 Microband and other MDS l icensees and their customers have argued that there i s an 
unmet public demand for a multichannel premium television serv ice that multichannel MDS will 
sat isfy We do not be l ieve that th is demand is analogous to the verified congest ion that ex is ted 
on two-way mobile sys tems prompting our separate allocation decision for the Cellular Service 
Id at 489 Rather we bel ieve what really i s at i s sue here i s the timing of multichannel MDS 
entry i r to the pay television market relative to the growth curve of cable television and other 
competitive serv ices As Microband itself noted , "the primary market for multiple channel 
MDS will shrink at a rate of ten to fifteen percent per year of delay due to increased cable 
penetration alone • Second Microband Comments, supra , at 12 What Microband is telling u s 
is that while there i s now a need for multichannel MDS, the need may decrease with the passage 
of time T h u s , we bel ieve it i s reasonable to conclude that there is a demand for the del ivery of 
multichannel premium programming that multichannel MDS would be well-suited to provide , 
however , the need for the serv ice does not justify the separate allocation s u g g e s t e d 

134 N e x t , do exis t ing l icensees and permittees p o s s e s s some special technical expert i se in 
operating multichannel MDS systems? It i s not clear that operating a s ingle channel system 
g ives a l icensee multichannel expert i se Even assuming that Microband and other s ingle chan
nel l icensees have some technical expert i se in operating multiple channel sys tems as a result of 
their exper ience with s ingle channel sy s t ems , we do not see how those ent i t ies that have only 
filed applications can be said to have any expert i se at ail It could be argued that the only 
entit ies with any real experience in operating multiple channel video sys tems are cable te levi 
sion operators T h u s , we conclude that the Microband separate allocation proposal would not 
bring a significant special technical expert i se to the multichannel MDS serv ice In reaching 
th is conclusion, we are comparing the technical exper t i se of those that the Microband plan 
would favor with the expert i se that wireline carriers had in cellular and related technology 
The applicants that the Microband proposal would favor do not have equivalent expert i se in 
multichannel MDS 

135 Third , would the separate allocation be a reasonable means to avoid long delays m 
making multichannel MDS available and, fourth, would it adequately guard against ant i 
competitive practices? We are considering these two criteria together because we bel ieve 
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that one of the fundamental elements of reasonableness is competitive effect The Microband 
separate allocation scheme reasonably could be expected to result in the early availability of 
multichannel MDS serv ice The Microwave Communications Association, an industry trade orga
nization of MDS carriers MDS u s e r s , equipment manufacturers and o thers , analyzed the resul ts 
of the Micioband plan as follows 

"Microband owns 26 Channel 1 MDS stations outright and partially owns an addi
tional 9 Channel 1 MDS stat ions in which it has management responsibi l i t ies , or a 
total of 35 MDS stations - 70% of the top 50 markets Further , Microband is a 
Channel 2 applicant in an additional 13 markets Thus Microband potentially 
could have multiple channel ownership interests in 48 out of the top 50 markets 
Even more s ignif icant ly , s ince most of the Channel 2 markets are mutually e x c l u 
s ive with more than one applicant (there are only three Channel 2 l i c e n s e e s ) , 
Microband (or a Microband related company) would be the sole multichannel 
l icensee in 64% of the top 50 markets until the mutually exc lus ive Channel 2 
markets were resolved " 

Comments of the Microwave Communications Association, General Dockets 80-113 at 10 (July 2 , 
1982) 

136 American Home Theatre the MDS customer in Salt Lake City termed the Microband scheme 
"flagrantly anti-competitive" and concluded that what Microband was seeking was na substantial 
*leg-up' on the provision of Multichannel MDS service while new entrants to the market place would 
still b e tied up in litigation in comparative hear ings before the Commission " Comments of 
American Home Threatre Inc With Respect to Proposal of Microband Corporation of America, 
General Docket 80-112 and 80-113, at 7 (June 2 , 1982) On the other hand, Microband claims 
that if its plan were to b e adopted, it would own only twenty-two percent of the 150 multichannel 
l icenses and that this would result in a decrease in i ts percentage of ownership Second 
Microband Comments, supra , at 8-9 Of course , because we are only authorizing two multichan
nel operat ions, rather than the three Microband proposed , Microband would have 33% of the 
l icenses We bel ieve the quoted Microwave Communications Association analysis presents a more 
realistic view of the ownership s tat i s t ics that would result if the Microband proposal were adopted 
We have concluded that the adoption of the Microband separate allocation proposal would 
unnecessari ly and unreasonably concentrate control of multiple channel MDS systems in a few 
entit ies including Microband, and that it would also g i v e such entit ies a substantial head start 

in the provision of multichannel MDS service in most markets Moreover we bel ieve that other 
means are available to make multichannel MDS available expedit iously and we therefore conclude 
that the advantages of the Microband proposal are outweighed by its detriments 40/ 

137 Having reached this conclusion, we must now decide whether to adopt any special procedure 
for dealing with the expected large number of applications for the newly allocated channels If 
we do nothing , the comparative hearing procedures of Part 21 of our rules will apply As d i s 
cussed above , many of those filing comments in this proceeding expressed the view that proceed
ing in this manner would embroil the applicants in lengthy comparative hearing procedures and 
thereby unnecessar i ly delay availability of the service to the public Before discuss ing other 
procedures that could circumvent the problems caused b y the comparative procedures , we feel 
that it is useful to consider Microband's view of the exis t ing Part 21 procedures In i ts proposal 
Microband stated 

"This MX situation has been with the industry almost s ince i ts inception Unlike 
some other segments of the communications indus try , however , a solution to this 
problem has been found merger of competing applications In nine y e a r s , only 
four MX situations have actually been decided by resort ing to comparative hear 
ings Microband be l ieves that the joint venture solut ion, which has worked well 
to date , will continue to so lve the MX problem with a minimum of expense to the 
applicants and to the Commission " 

40/ We recognize that our decision to authorize multichannel MDS could impact upon other 
serv ices However, there is no evidence in the record before u s that would support 
protect ing ex is t ing ent i t ies from competition and w e expec t the public overall to benefit 
from these authorizations 
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Microband proposal, supra, Appendix A, at 1, n 1 Thus, Microband seems to contend that we I J J 
should adopt a new procedure to avoid the problems of our comparative hearing procedures, and ^ ^ 
in the same proposal tells us that our comparative procedures have worked rather well This posi
tion is not necessarily inconsistent The comparative hearing procedure can work well where there 
are only two or three entities applying for the same frequency If there are 5, 10 or more 
mutually exclusive applicants for the same frequency, the comparative procedures work less 
well In the first place it is much less likely that 10 mutually exclusive applicants will reach 
an agreement to form a joint venture than if there are only two or three mutually exclusive 
applicants Furthermore in those situations in which it is necessary to hold a hearing among 
a large number of mutually exclusive applicants it is likely that several of the applicants will 
be equally well qualified and thereby force us to make a choice on the basis of very minor 
differences in the applicants For these reasons, we conclude that the comparative hearing 
procedure may not be the best method to resolve mutually exclusive multichannel MDS applica
tions 

136 Some of those that predicted we would receive a large number of mutually exclusive 
applications if we authorized multichannel MDS suggested that we use a lottery procedure to 
grant multichannel MDS authorizations For example Contemporary Communications Corpora
tion suggested that, "In the current pro-competitive deregulatory environment we believe 
the only fair method of selecting licensees is by lottery among applicants meeting threshold 
qualifications determined by the Commission " Additional Comments of CCC supra, at 10 

139 Section 309 (I) of the Communications Act authorizes us to grant licenses or permits 
"through the use of a system of random selection • 47 USC $309d)(l) On March 31 1983 
we adopted the Second Report and Order in General Docket 81-768 in which we provided 
specific rules to implement a lottery scheme In adopting the Order, we noted that Congress 
intended that we use a lottery where it would best serve the public interest and that we 
should consider the following factors in determining whether a lottery would be m the public 
interest whether there are a large number of available licenses whether there are a large 
number of mutually exclusive applications for each license, whether there is a significant back
log of applications, whether the lottery would significantly speed up the process of getting the 
service to the public, and whether diversity of information sources would be enhanced Using 
these factors we initially determined that 5 services are amenable to the use of random selec
tion techniques The services were low power television, private land mobile radio private 
operational fixed microwave, aviation and marine services, and domestic public land mobile 

140 The new legislation also directs us to use notice and comment rule making procedures 
each time we intend to use a lottery in a specific service 47 USC $309(i) (4) (A) Many of 
the commenters in this proceeding predicted that we would receive a large number of applica
tions if we made spectrum available for multichannel MDS We agree that this is a likely result 
We are therefore proposing to use a lottery to select all MDS permittees both multichannel and 
single channel, in a separate Further Notice of Proposed Rule Making in this Docket 

141 In regard to using random selection procedures for MDS we note that we had pre\iously 
proposed several alternative methods for selecting from among mutually exclusive MDS appli
cants 41/ One of the methods proposed was a lottery The other two methods proposed were 
an auction and a paper hearing The Lottery Notice was primarily concerned with the ques
tion of our legal authority to employ alternatives to comparative hearings to resolve mutually 
exclusive situations Since the new legislation specifically authorizes us to use a random 
selection procedure and provides Congressional guidance on when the expedited procedure 
should be used, there is no reason to consider further the selection procedure proposals 
contained in the Lottery Notice 

142 The only other issue raised in that proceeding concerned trafficking- rules In the 
Lottery Notice, we suggested that, if we were to adopt a lottery procedure, it would also be 
appropriate to eliminate or modify the existing anti-trafficking rules now applicable to MDS 

41/ In the Matter of Amendment of Part 21 of the Commission's rules to Permit the Use of 
Alternative procedures in Choosing Applicants for Radio Authorizations in the Multipoint 
Distribution Service, Notice of Inquiry and Proposed Rule Making, CC Docket No 
80-116 45 FR 29,335 (May 2, 1980) (hereinafter Lottery Notice) 
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Lottery Notice, supra para 74 and Appendix A In Appendix A, we pointed out that the anti-
trafficking provis ions contained in $$21 27 and 21 39 of the Rules , 47 CFR $$21 27, 21 39, are 
mandated by Section 310 of the Communications Act , 47 USC $310 We further noted that $21 40 
of the Rules , 47 CFR $21 40, was not required by the Act This section g ives u s discretion to 
inquire whether a facility that has been operated l e s s than 2 years by the proposed ass ignor 
or transferor had been acquired for the purpose of profitable sale rather than public service 

143 We recently considered the question of the continued usefu lness of the anti-trafficking 
rules and policies with reference to broadcast l i censees In the Matter of Amendment of 
$73 3597 of the Commission's Rules (Applications for Voluntary Assignments or Transfers of 
Control) Report and Order , BC Docket No 81-887, FCC 82-519 152 RR 2d 1081] (released 
December 2 , 1982) (hereinafter Trafficking Order) There we eliminated what was known as 
the "three year rule n That ru l e , which was similar to $21 40, required that we designate for 
hearing all applications for transfer or assignment of broadcast station l icenses that had not 
been held for^three years Id at para 1 After reviewing the reasons for the rule and its 
effect during its 20 years of ex i s t ence , we concluded that it was 

"appropriate to eliminate our 'trafficking policy' and to limit Commission action 
in this area to enforcing the requirements of Sections 301 and 304 of the Communica
tions Act Such Commission inquiry will be restr icted to whether any party has 
engaged in act ivity indicating action contrary to the statutory prohibition on l icense 
sa le s , such as attempting to profit on the transfer of a bare l icense The Commis
sion will continue to exerc i se its statutory authority under the Communications Act 
to determine that each transfer it approves is in the public interest " 

I d , at para 29 We also concluded that because Sect ions 301 and 304 state that radio station 
l icenses do not convey a property in teres t , "profiting on the transfer of a construction permit 
i s contrary to the le t ter and spirit [of these sect ions] " Id at para 32 Finally, we concluded 
that we should treat l i censees that had obtained their l icense in a comparative hearing differently 
than other l icensees In particular, we held that a one year holding period after starting 
operation should be imposed on permits obtained through comparative hearings Id at para 35 

144 Because the Part 21 common carrier trafficking rules stem from the broadcast policy we 
have concluded there is no reason to continue to apply these rules to common carriers where we 
are no longer applying them to broadcast l icensees Therefore , for reasons analogous to those 
relied upon in the Trafficking Order , we have decided to eliminate those portions of $21 40 that 
limit the free transferabil ity of Part 21 l icenses 42/ We shall retain those portions of §21 40 
that limit the transferabil ity of construction permits and we shall add new language to $21 40 to 
limit the transferabil i ty of station l i censes that were obtained through comparative hearings 
This action is independent of whether we ultimately decide to use a lottery for multichannel MDS 
The new $21 40 is included in Appendix B 

145 Finally we recognize that although it i s our belief that elimination of the trafficking rules 
will in general resul t in the more efficient u s e of the spectrum m that the ultimate l icensee will 
be the ent i ty that values it most h ighly , it i s possible that s ituations could occur in which the 
l icensee's best interest would be in not using the spectrum For example, it i s possible that a 
cable television company that had been awarded a cable franchise for a particular area but had 
not yet cons tructed its system would find it in i ts b e s t interest to purchase the multichannel 
MDS l icense and not u s e the s tat ion, thereby preventing the establishment of MDS service in 
the area This would preserve the largest possible customer base for the cable company 
Because this i s common carrier s erv i ce , the l icensee is required to render service on a reason
able bas i s in accordance with the obligations imposed by Title II of the Act For this reason, 
we bel ieve we have adequate regulatory tools to deal with this problem should it occur 

146 We have now resolved the only unresolved i s sue raised in the Lottery Notice We are , 
therefore terminating that proceeding Comments relating to the use of a lottery in multichan
nel MDS should b e filed in Docket 80-112 

42/ Section 22 40 of the rules i s equivalent to $21 40 In common carrier Docket 80-57, we 
are considering the revis ion and updating of Part 22 We will consider equivalent changes 
to $22 40 in that proceeding 
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147 One of our primary concerns in making this reallocation is to ensure that no existing 
1TFS operation experiences unacceptable degradation in service as a result of the operation of 
a multichannel MDS station For this reason we are adding a new subsection to the rules 
requiring that multichannel MDS permittees demonstrate that they will not cause any harmful 
interference to any ITFS receiver site located within 50 miles of the proposed MDS transmitter 
location 47 CFR $21 902(d) 

148 We have tried to anticipate other eventualities that could unduly delay the introduction 
of multichannel service to the public One such eventuality, commonly referred to as "grid
lock " could be caused by the combination of a large number of applications and the operation 
of $21 31(c) of the rules 47 CFR $21 31(c) Grid-lock refers to the situation in which 
applications proposing to serve widely separated geographical areas are mutually exclusive 
For example, if two metropolitan areas, A and B, were separated by 75 miles and several 
applications were filed for each area, it is unlikely that any of the applications proposing 
to serve area A would be mutually exclusive with those proposing to serve area B If 
however, even one application was filed that proposed to serve the area located midway be
tween area A and area B, it is likely that it would be mutually exclusive with all the applica
tions proposing to serve area A and all the applications proposing to serve B This means that 
all of the applications proposing to serve area A would be in a sense mutually exclusive with 
those proposing to serve area B If another area C were located 75 miles from either A or B 
a similar set of circumstances could result in all the applications filed for area C being mutually 
exclusive with those filed for both area A and area B and the connecting areas It is not 
difficult to envision a set of circumstances in which an application that proposed to serve a 
location in Maine would be mutually exclusive with an application proposing to serve a location 
in Florida 

149 We have considered several methods to avoid this result One of these was to enforce 
rigorously $21 902(a) of the rules, 47 CFR $21 902(a) that requires all applicants to make 
"exceptional efforts" to avoid blocking cochannel use in nearby cities We do not believe that 
this rule alone is enough to avoid the proolem For this reason, we have decided to limit the 
applications that will be considered to be mutually exclusive for purposes of inclusion in either 
a comparative hearing or a lottery — if we should decide to use such a selection procedure in 
this service — to those applicants that propose to locate their transmitters within a given 
Standard Metropolitan Statistical Area (SMSA) or within 15 miles of the boundary of the SMSA 
(if the transmitter is not located in another SMSA) or that propose to serve the SMSA In 
those situations where the SMSA to be served is a part of a Standard Consolidated Statistical 
Area (SCSA) it will be considered with all other applications proposing to serve the SCSA 4_3/ 
We are requiring applicants proposing to serve any portion of an SMSA to specify what SMSA 
it intends to serve In those situations where SMSAs that are not part of SCSAs are either 
adjacent or so close that a single transmitter could produce a signal strong enough to cause 
harmful interference in both SMSAs, we require that each applicant not only specify which 
SMSA it intends to serve but also to detail what steps it will take to prevent blocking cochannel 
Use in the adjacent SMSA Issues of mutual exclusivity for applications not proposing to serve 
SMSAs will be resolved using only existing Part 21 Rules However, we do require all such 
applicants to specify the name of the primary service area Each applicant will only be allowed 
to file a single application for each service area 

150 We believe that by using techniques such as cross -polarisation and frequency offsets that 
it will be possible to avoid cochannel interference m most situations We stress again that we 
expect applicants to address this problem in their applications Those applications that do not 
contain an analysis of how the applicant intends to avoid cochannel interference in adjacent 
areas will not be considered acceptable for filing 

151 We expect existing ITFS licensees to cooperate with would be MDS applicants to make 
channels available We believe that cooperation between MDS providers and ITFS licensees 
could result in benefits to each The ITFS licensees could benefit from the technical expertise 
of MDS operators and the MDS operators would benefit from access to the ITFS spectrum Most 
importantly the public will benefit from more intensive use of the spectrum 

43/ We intend to use the list of SMSAs and SCSAs to be published by the Office of Management 
and Budget on June 30 1983 as our source for SMSA definitions m this service 
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152 All MDS applications must contain a statement that the applicant will comply with the 
following interference protection requirements 

(1) With respect to the ITFS, the MDS operator must attempt to obtain the written 
consent of all l i censees permittees and applicants of cochannel and adjacent c h a n 
nel ITFS transmitters located within 50 miles of the MDS transmitter prior to com
mencing MDS construction facilities 

(2) With respect to cochannel and adjacent channel MDS operations, the MDS 
applicant must provide the level of interference protection proposed in Docket 
80-113 until a resolution of that proceeding has occurred 

(3) To ass i s t u s in enforcing §21 902(a) of our ru le s , that requires applicants 
to make "exceptional efforts" to avoid blocking cochannel use in nearby cities and 
adjacent channel u s e in the same city the applicant must explain what efforts it 
has made to comply with this section 

Applicants will be granted construction permits conditioned on their submitting to the Commis
sion p n o r to commencing construct ion, a statement from all cochannel and adjacent channel 
ITFS l icensees permittees or applicants that have transmitter s i tes within 50 miles of the pro
posed MDS transmitter that the operation of the multichannel MDS facility will not cause harmful 
interference to their ITFS operations or if it does that the ITFS operator will accept such inter
ference If the applicant is not able after making reasonable efforts to obtain such a s ta te 
ment it may m the alternative submit evidence that the operation of the proposed MDS would not 
cause harmful interference to the exist ing ITFS operations 44/ 

153 Finally as noted above (see para 88 supra) we do not bel ieve it would be in the public 
interest to require the first group of applicants for the reallocated channels to submit the inter
ference analysis required by §21 902(c) (1) of our ru les , 47 CFR §21 902(c) (1) For this reason 
we are hereby waiving the requirement that the first group of applicants for the reallocated 
channels comply with §21 902(c) (1) If we subsequent ly decide to accept a second group of 
applications for these channels ( see para 154, infra) such applications must contain the inter
ference analysis required by §21 902(c)(1) 

154 Because it i s poss ible that two new MDS construction permits will be granted simultane
ously in some markets , and because it is possible that MDS or ITFS operations in markets that 
are in close proximity may present potential interference problems, it will be difficult for 
applicants to comply fully with §21 902(a) We will therefore allow MDS construction permit 
holders to apply for modifications to their facilities in order to minimize interference potential 
with other MDS and ITFS operations 

155 Section 21 43 of our r u l e s , 47 CFR §21 43 requires construction of an MDS facility within 
eight months of grant , athough construction permit holders may request extens ions We 
bel ieve that it is appropriate to grant extens ions liberally to MDS construction permit holders 
in the E and F groups The reason for this i s that , particularly in major markets , many of 
the E and F channels will b e occupied In this case , the grant of an MDS constuction permit 
is simply an authorization for the permittee to enter into negotiations with certain ITFS 
l icensees While the permittee may subject to the interference protection requirements , com
mence operations on as few as one channel the enterprise may not be viable un less a larger 
block is assembled Hence, while we will look favorably on reques t s for time extens ions of 
construction permits , such reques t s must include information on the permittee's efforts to 
assemble a viable block of channels and an estimate of the construction timetable 

156 In general , we w21 u s e exis t ing Part 21 procedures to process multichannel MDS 
applications However, we bel ieve it i s necessary to adopt procedures to deal with what we 
referred to in the Cellular Reconsideration Order as "one-upmanship " There we stated that 

44/ In this regard it should be noted that l e s sees of the E or F group channels will not be 
protected from harmful interference caused by an MDS l icensee operating on these chan
nels 
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"We want all participants to file applications which represent their best view of a v ! ^ J 
service plan for the named SMS A To do so, we do not find it necessary for ^ ^ ^ r 
participants to consult the plans of their potential competitors Setting up a plan 
which would allow applicants to revise their filings after viewing the applications 
of others would encourage applicants to engage in 'one-upmanship,' which has 
harmful consequences This would undermine our ability to compare proposals 
with some measure of confidence that the applicant had participated in its develop
ment Plans based on another proposal would no longer represent the applicants' 
best idea of how to serve a given area but would, instead represent applicants' 
use of the administrative process to obtain an advantage over competitors 
Furthermore, allowing opportunity for one-upmanship would needlessly encumber 
an administrative process which we must streamline to its essentials if the 
American public is to receive cellular service without unnecessary delay n 

Cellular Reconsideration Order supra, at 89 (footnotes omitted) We recognize that there are 
significant differences between the technical planning required to operate a cellular communica
tion system and that required to operate a multichannel MDS system Our experience with both 
MDS and the more recently authorized Digital Electronic Message Service (DEMS) has taught us 
that some applicants merely copy applications that have previously been filed and resubmit 
them with the names changed We believe that this kind of activity does smack of the "land 
rush" or "gold rush" mentality that concerned many of the commenters in this proceeding Our 
experience with single channel MDS applications is that in many instances a local entity will 
perceive the need for service in its community and file the appropriate application only to have 
another entity file a competing application on the final day allowed by our Rules thereby delay
ing the introduction of service to the pubbc We do not believe that such activity is in the 
public interest We will therefore initially only accept multichannel MDS applications on the 
45th da> after pubbcation of this Order in the Federal Register 4_5/ We cited the well-
established legal precedent for proceeding in this manner in the Cellular Reconsideration Order 
and noted that this procedure "treats all prospective applicants equally and fairly by giving 
them substantial advance notice of due dates for their applications " Id at 90 After proces
sing the first set of applications, we will determine whether to proceed to accept further applica
tions in this manner or to allow applicants to file using the existing Part 21 cut-off procedures 

G Other Matters 

157 Several of the commenters in this proceeding questioned the need and wisdom of con
tinuing to regulate MDS as a common carrier service Michael Benages claimed that 

"The Commission's rules impose on the MDS licensee its status as a common carrier, 
but they do not alter the fact that in operation the licensee is functionally equiva
lent to [a] broadcast licensee, and most specifically, the licensee of a subscription 
television facility " 

Comments on Proposal of Microband Corporation of America, by Michael Benages General Dockets 
80-112 and 80-113 at 7-8 (July 2, 1982) In the same vein Tekkom commented that 

"Common sense would dictate a current regulatory approach to MDS similar to tnat 
adopted for STV STV is , as a practical matter little different from MDS In 
STV, the licensee can either operate the subscription television service or sell the 
airtime to another under terms of a contract negotiated to meet the marketplace 
realities The staff's adherence to a strict interpretation of tariff rules prevents 
MDS from being allowed to act on a cost efficient basis and, instead, imposes a 
regulator's view as to what is 'possible, practical and desirable ' " 

Comment of Tekkom, Inc , supra, at 4-5 Contrasted to these views is the view expressed by 
the Ad Hoc Committee for Wireless Cable 

45/ If the 45th day after release of this Order falls on a holiday applications should be filed 
on the next business day 47 CFR {(1 4(i) , (d) 
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°IT]he Commission wisely chose to establish MDS as a common carrier service By 
separating the ownership of facilities from decis ions over programming, the Com
mission permitted the r isks of this new venture to be spread among different 
entrepreneurs with differing focuses , interests and abilities Whereas Carriers 
gained expert ise in system construction and operation. Operators moved into each 
community and provided the serv ice which they believed was most demanded in 
that community The latter invested their resources in t r u c k s , technicians , 
reception equipment, programming and advertis ing They were also unencumbered 
by the costs of regulatory compliance This separation of investment r i sks has 
maximized the speed with which MDS has grown 

"The exist ing MDS s tructure has worked well and has been to the benefit of the 
public It should not be changed for the sake of change n 

Comments of the Ad Hoc Committee supra at 11-12 Because we did not propose to change the 
regulatory s tatus of MDS in this proceeding, we bel ieve it would be inappropriate for u s to act 
on this i s sue in this proceeding Those who bel ieve that this i s sue should be addressed further 
are invited to submit a Petition for Rule Making 

158 The National Cable Television Associaton (NCTA) and Warner Amex Cable Communications, 
Inc (Warner Amex) filed comments concerning another issue not raised in the Notice Warner 
Amex and NCTA point to heavier regulatory burdens faced by cable television systems as 
compared to those faced by other providers of video serv ices including MDS and conclude that 
the Commission should act to eliminate these disparities The NCTA position is that 

" (IJ t is crucially important that the Commission recognize that the new serv ice that 
Microband proposes would enjoy significant regulatory advantages over cable that 
would distort competition between the two serv ices To promote its own objectives 
of fostering true competition and d ivers i ty , the Commission should accompany any 
authorization of Microband's proposed service with a comprehensive proceeding 
fashioned to level the playing field on which MDS cable and the other old and new 
video services will compete " 

Comments of the National Cable Television Association, Inc , General Docket 80-112 and 80-113, 
at 12 (July 2 1982) Warner Amex concludes that 

"Before considering Microband's proposal and the i s sues in the above-captioned 
rule making proceedings , the Commission must first address the i s sue of regulatory 
parity among competing technologies To ignore this i s sue any longer while at the 
same time creating additional economic advantages for cable's competitors (via 
preemption), i s unfair to the cable indus try , its subscr ibers and the public inter
est generally " 

Comments Warner Amex Cable Communications, Inc , General Dockets 80-112 and 80-113 at 6 
(July 2, 1982) It may not be possible (assuming it were desirable) to "level the playing field" 
on which multichannel MDS and cable "play " There are vast technological differences between 
multichannel MDS and cable that s trongly favor cable Cable systems have the capability of 
providing more than one hundred channels of television service The multichannel MDS s y s 
tems we are authorizing today are limited to four channels Cable systems have the capability 
to serve all locations within a service area Our experience with single channel MDS is that 
most operators , because of various propagation factors have difficulty serv ing more than 50% 
of the locations within their service areas Furthermore, the service areas of MDS operators 
are frequently much smaller than the serv ice areas of cable companies As far as regulatory 
burdens are concerned, MDS l icensees are subject to the full panoply of Title II common carrier 
regulation Cable has never been subject to these obligations For these reasons , we find 
little merit to arguments raised by NCTA and Warner Amex as presented Petit ioners may wish 
to submit a petition for rule making address ing these i s sues in a substantiated focused manner 

159 Turner Broadcasting Systems (TBS) urged that we act on its Petition for Rule Making 
request ing the deletion of the cable television "must-carry" rules TBS notes that Microband 
in its proposal claims that multichannel MDS operators will provide the "right mix" of channels 
on their systems to maximize subscr ibers and concludes that cable television sy s t ems , especially 
12 channel s y s t e m s , are not free to similarly provide the "right mix" of programming to their 
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customers because of the must -carry rules TBS's petition i s now being s tudied b y the « S ^ V 
Commission staff However, we do not bel ieve it would be m the public interest to delay ^ ^ p ^ 
this proceeding pending action on the TBS petition 

160 Finally, on December 21 , 1979, Microband filed a Petition for Rule Making RM-3540 in 
which it requested that we invest igate the feasibility of exchanging the ex is t ing MDS Channel 2 
allocation (2156-2162 MHz) with a 6 MHz band allocated to some other serv ice Microband 
sugges ted that we consider common carrier frequencies in the 2110-2130 MHz and 2162-2160 MHz 
bands or operational f ixed frequencies in the 2130-2150 MHz, 2180-2200 MHz and 1850-1990 MHz 
bands Microband's reason for submitting this petition was i ts concern that Channel 2 operation 
would cause unacceptable adjacent channel interference with exist ing Channel 1 operations As 
discussed above Channel 1 and Channel 2 are now being operated in Phoenix , Arizona and none 
of the interference problems s u g g e s t e d by Microband have materialized Furthermore, s ince 
we are by this order removing the restrict ion limiting MDS operators to s ingle channel per 
service area we bel ieve that many Channel 2 operators can enter into joint ventures with ex i s t 
ing Channel 1 operators and thereby make two channel service available For these reasons 
we have concluded that there is no need to proceed with the rule making s u g g e s t e d by Microband 
and we will by this Order dismiss i ts petition 

IV Regulatory Flexibility Act 

161 The Regulatory Flexibil ity Act of 1980 does not apply to rules adopted after January 1, 
1981 when the underly ing notice of proposed rule making was adopted before that date The 
underlying Notice of Proposed Rule Making for this proceeding was adopted March 19 1980 
Accordingly there i s no need for certification under the Regulatory Flexibil ity Act See 5 USC 
5601 

V Conclusions 

162 We bel ieve that we have in this Report and Order arrived at equitable treatment of all 
concerned parties and at the same time have adopted policies that best s e r v e the public interest 
In particular, we bel ieve that the policies and rules set out herein recognize and provide for the 
unique needs of the ex is t ing and potential u s e r s of the ITFS channels and also provide would-be 
providers of multichannel MDS serv ice spectrum to meet anticipated public demand This proceed
ing has required that we balance difficult competing interes ts m reaching a decision which should 
resul t in more intens ive u s e of the spectrum while preserv ing legitimate needs of exist ing users 

163 Accordingly , it i s ordered , pursuant to Sect ions 4( i) and 303(r) of the Communications Act , 
47 USC $ 5 1 5 4 0 ) , 3 0 3 ( r ) , that Title 47 of the Code of Federal Regulations is amended as described 
in Appendix B These amendments shall become effective thirty days after publication of this 
Order in the Federal Regis ter and we will accept multichannel MDS applications only on the forty-
fifth day after publication of th is Order in the Federal Regis ter 

164 It i s further ordered that the Microband Petition for Rule Making RM-3540 is dismissed and 
that proceeding is terminated 

165 It i s further ordered that the proceeding in Common Carrier Docket 80-116 is terminated 

166 It i s further o r d e r e d , that the portion of the application of Channel View, Inc request ing 
authority to conduct a market experiment . File No 8938-ED-MR-82, i s denied 

167 It i s further ordered that the developmental applications of Contemporary Communications 
Corporation to construct and operate multichannel over - the -a i r pay video s e r v i c e faculties in 
New York, Chicago, Los A n g e l e s , St Louis , and Philadelphia. File No BPEX-820802KH, are 
denied 

168 It i s further ordered that Form 330P is amended as set forth in Appendix C effective upon 
obtaining approval of the Office of Management and Budget as required b y the Paperwork 
Reduction Act 44 USC $3502(4) 

169 It i s further ordered that applications for Channel Groups E and F filed after 12 00 PM, 
May 26, 1983. must b e cons is tent with the provis ions herein 
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CONCURRING STATEMENT OF 
FCC COMMISSIONER JAMES H QUELLO 

As you know my consistent position on this issue has been that there is a heavy burden of 
proof on those who seek to take away frequencies reserved for educational purposes I am con
cerned that the Commission is not adequately taking into consideration the educational commu
nity's future needs for this spectrum as this nation moves into the information age Neverthe
less the staff and some of my colleagues do want to make additional channels available for 
commercial video services Given that this is inevitable, I believe that this document represents 
an exceptional balancing of competing interests in a very difficult area I believe that if 
reallocation must result, this document appears to be a reasonable approach which maintains 
priority where it belongs — with educational entities 

I have been reluctantly persuaded to concur in this document because of the following provisions 
and assurances 

(1) all existing ITFS applicants permittees, and licensees have been "grand
fathered" , 

(2) at least ZO channels are reserved exclusively for ITFS 

(3) educators will be permitted for the first time to lease excess capacity so as to 
provide the potential for needed additional revenues 

(4) MDS applicants will receive only a conditional construction permit and must get 
an agreement in writing from the existing ITFS licensee before they can begin con
struction on the same channel or an adjacent channel 

(5) MDS applicants must protect ITFS operators against interference 

Finally, I must note that the Commission in making its decision had to give some weight to the 
lack of existing use of the ITFS spectrum It is a significant argument that in a substantial 
number of states there are no channels in use and no applications on file 

While we cannot ignore the loss of potential for ITI*S service resulting from this action, I strongly 
hope that the educational community will recognize the significant benefits which will accrue to 
the ITFS service as a result of this decision We must all now look to tne future and allot the 
highest priority to applying the ITFS service as an innovative tool for making our nation more 
productive and our people better able to cope with a rapidly changing world 

CONCURRING STATEMENT OF COMMISSIONER MIMI WEYFORTH DAWSON 

I concur in the "reallocation" of certain ITFS channels for multi-channel MDS use, but I do 
BO with a number of reservations In particular, while I agree with the allocation of spectrum 
for multi-channel use, I think the Commission could have accomplished this in a way which 
is both less intrusive to ITFS operators and at the same time better insures the viability of 
the multi-channel service which the Commission purports to create 

As to the effect on ITFS, for example, I do not understand the necessity for the creation 
of two four-channel MDS systems rather than one system This Commission has often spoken 
of the proliferation of competition in the video marketplace With this multitude of services, 
a single four-channel MDS system would face competition whether or not the Commission autho
rizes a second four-channel system And obviously, the authorization of a single four-channel 
system would have had a substantially lesser impact on existing ITFS users, particularly if 
the Commission had reallocated the three under-used OFS channels for MDS use rather than 
dipping into the more heavily used ITFS channels I wish these options had been seriously 
explored by the Commission staff 

However, having made the policy choice to "reallocate" enough spectrum for two multi-channel 
MDS systems, the Commission should have proceeded to make multi-channel MDS as viable 
as possible But I am fearful that the Commission's decision fashioned in the name of com
promise, does not bode well for the timely creation of multi-channel MDS systems, at least 
in the major markets And if it appears that the Commission has so burdened multi-channel 
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MDS that it stands little chance of getting off the ground then I believe that the Commis
sion should reevaluate its allocation of ITFS spectrum to MDS 

The burdens on potential MDS operators In this oddly configured "reallocation" are numerous 
For example even the "winners" of MDS lotteries 1/ win only the right to negotiate with co-
and adjacent channel ITFS licensees within a 50-miTe radius of the MDS stations 2/ In fact, 
MDS permittees before they may begin construction, must sjbmit a statement from those co-
and adjacent channel ITFS users to the effect that "the operation of the multi-channel MDS 
station will not interfere with the ITFS operation or that the ITFS operator would accept any 
interference that did occur " 3/ Obviously this gives current ITFS operators something in 
the nature of a veto power over MDS systems with the only bright spot in such a procedure 
being thatthe veto must be related to "harmful interference" to existing stations 4/ Thus 
at least it would appear inappropriate under the negotiation process adopted by the Commission 
for an ITFS operator to veto MDS systems simply because the ITFS operator does not agree 
with the programming proposed to be presented on the MDS system or for any reason other 
than a reasonable belief that the MDS system will interfere with the ITFS operator's existing 
facilities 5_/ 

In short, while I agree with the allocation of spectrum for multi-channel MDS operation, I 
hope that the Commission has not pre-ordained laggard construction and fitful performance 
by the multi-channel systems, if the Commission has done so then the disruption to existing 
ITFS users will have occurred for no reason 6/ 

STATEMENT OF COMMISSIONER HENRY M RIVERA 
CONCURRING IN PART, DISSENTING IN PART 

This Report and Order has two principal aims to create a new multi-channel video delivery 
service, and to assure adequate spectrum for future ITFS growth With respect to these aims 

1/ The failure of the Commission to adopt lottery procedures now - which I beheve the Com
mission could have done — also adds to the delay in providing multi-channel MDS service 
I can only hope that the further notice proposing lottery can be completed expeditiously 
so that MDS service may be provided to the public in something approaching a timely 
manner 

21 Report and Order at para 85 

3/ Id 

4/ Id Rather than this clumsy and laborious process I would have preferred the applica
tion of the "last-in" theory familiar both to the Commission and to broadcasters E g , 
Sudbrink Broadcasting of Georgia Inc 65 FCC 2d 691, 692 (1977) Under this more 
familiar procedure MDS systems could have been permitted to construct but would have 
been required to correct any harmful interference to ITFS operators 

5_/ It is also important to emphasize my belief that the Commission's decision grandfathers 
only "existing" ITFS facilities, i e , those which have been granted those which are 
operating and those which have been applied for To extend grandfathering to inchoate 
systems is to invite confusion and to delay even further the provision of multi-channel 
MDS service See Report and Order at para 85 

6/ I must disagree with one small aspect of the Commission's decision Consistent with the 
decision in Amendment of $73 3597 of the Commission's rules, FCC 2d (BC Docket 
82*887, released December 2, 1982), the instant decision substitutes a "one-year" trans
ferability rule for the "three-year" rule now in force at least for those licenses "that 
were obtained through comparative hearings " Report and Order at para 144 While it 
seems unlikely that this rule will have much effect given the proposed application of 
lotteries to choose MDS permittees, I continue to beheve that any such limitation on the 
free transferability of licenses "is wholly antithetical to the deregulatory philosophy of 
this Commission " Amendment of §73 3597 of the Commission's rules, FCC 2d at 
(dissenting opinion) 
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the decision represents a basically fair balancing of the interests of the affected spectrum users 
and I concui in most of it However the Commission erred in failing to precisely define and 
limit the degree to which ITFS licensees may lease "excess" capacity and I dissent to that part 
of the decision As I have previously indicated !_/ I am concerned about the potential de facto 
spectrum reallocation made possible by the Commission's failure to adopt clear guidelines govern
ing excess capacity leasing If de facto reallocation occurs one of the aims of this Report and 
Order - assuring adequate spectrum for future ITFS growth — will be thwarted In view of the 
aoparently intense outside commercial interest in these microwave frequencies, this issue wilr'be 
far more than academic at least in the long term, as ITFS usage multiplies While I certainly do 
not wish to deprive ITFS licensees of the new income-producing opportunities extended other 
licensees I am concerned that the Commission's laissez-faire approach here will prove detrimental 
to our ability to manage the spectrum in the future 

I also emphatically dissent to the majority's decision to sidestep the media diversity issues inherent 
in the new "wireless cable service" provided by multichannel MDS My fellow commissioners ap
parently believe that there is no place for such concerns m a common carrier service I disagree 
While MDS is nominally regulated as a common carrier service the majority should have faced the 
fact that to the viewer the wireless cable transmission is indistinguishable from other home video 
mediums no matter what their regulatory classification 21 To the viewer it is all "television " 
Whether we care to acknowledge it or not MDS transmissions can influence social, cultural, polit
ical and moral values to the same extent as conventional broadcast television Given this reality 
the Commission should have explicitly evaluated options to assure that the new multichannel ser
vice will optimally further the robust ideological diversity we have worked so long to achieve in 
broadcasting 

Common carriers by law, may neither discriminate among those wishing tc use their facilities nor 
exercise control over transmission content At first blush these limitations would appear to 
mitigate many of the concerns urderl \ ing structural and behavioral regulation of broadcast li
censees who do control channel access and transmission content However, the theoretical 
programming diversity benefits of common carrier regulation are constrained in MDS As an 
initial matter our rules allow an MDS licensee to provide up to fifty percent of its transmission 
time to an "affiliated subscriber " .3/ Although carriers are prohibited from influencing the con
tent of such transmissions, the efficacy of such a prohibition upon affiliated entities is highly 
questionable Where such substantial influence actually is exerted the diversity-related virtues 
of common carrier regulation as well as the classification of MDS as a common carrier, are fron-
tally undermined 

The MDS licensee's apparent freedom to enter long-term contracts with a single customer as to 
one or more channels in a given local market also substantially curtails if not eliminates, the 
diversity-related benefits common carrier regulation might otherwise be expected to provide 
In such circumstances, the prog rammer-customer is functionally indistinguishable from a broad
cast licensee Unlike a broadcaster, however, its discretion over programming is completely 
unfettered As a result , the public's exposure to the widest possible diversity of viewpoints may 
be diminished despite the fact that authorization of multichannel MDS is intended to promote 
that goal 

\J See Report and Order Authorizing Shared Used of Broadcast Auxiliary Facilities with 
Other Broadcast and Non-Broadcast Entities, released April 15, 1983 (Docket 81-794) 
(Concurring Statement of Commissioner Henry M Rivera) 

21 In point of fact there is little apparent practical difference between MDS home video ser
vice and broadcast subscription television In both services, a licensee typically leases 
transmission facilities to program distributors or their surrogates whose goal is to reach 
as many members of the public as are willing to pay for the service Neither service can 
be employed without special equipment The STV licensee, unlike the MDS licensee, is 
entitled to deal with the lessee/programmer of its choice and is legally responsible for 
transmissions over its facility However the soundness of the disparate regulatory classi
fications applied to MDS and STV is open to question, given that an MDS licensee may lease 
most or all of its channel capacity to a single lessee See generally Report and Order paras 
101-102, Metrock Corp 73 FCC 2d 802 (1979) 

3/ See 47 CFR §21 903(b) 
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In the broadcast arena the Commission has traditionally held the view that programming l £ j j H 
diversity can most effectively be maximized by diversity of ownership and control of 1 ^ 3 = 
broadcast outlets It has therefore placed heavy emphasis upon structural regulatory policies 
which among other things promote diversity of ownership in local markets through one-to-a-
market, duopoly and media cross-ownership rules narrowing curbing local media combinations 4/ 
The media diversity objective underlying local ownership restrictions in the broadcast service is 
no less compelling in MDS. which is widely viewed as as alternative to conventional broadcasting, 
and whose regulatory status and configuration are murky at best The fact that the FCC has 
elected to regulate MDS as a common carrier service simply does not negate the reduction in 
diversity of viewpoint that occurs when an entity obtains the unfettered right to program an 
MDS channel in a market where that entity already controls another mass communications medium 
or when a single entity obtains the right to program multiple MDS channels 57 The majority 
has apparently blessed such anti-diversity combinations in MDS essentially because restric
tions "would prevent market forces from determining the optimum mix of channels " See Report 
and Order paras 101-102 

For the reasons just outlined, the majority's failure to consider even minimal regulation in fur
therance of First Amendment values was a serious mistake The Commission could have easily 
provided a small measure of assurance that diversity would be furthered by formulating tariff 
requirements preventing MDS licensees from leasing channels to entities already owning other 
media interests in the same geographic market Furthenrore. the Commission could have con
sidered tariff requirements precluding programmers from leasing more than one MDS channel 
per market This would have demonstrated at least a minimal commitment to longstanding FCC 
policies in furtherance of diversity of voices within local markets The Commission has pre
viously confirmed its authority to reach the activities of a common carrier's programmer-
customer through tariff provisions. 6_/ and it would not have been difficult to fashion such 
restrictions for MDS, whose service characteristics are reasonably well established 

The Commission could also have elected to fully explore what alternative or additional 
diversity-enhancing policies to apply to MDS in the further rule making notice to be issued 
regarding MDb lotteries In the final analysis, this more comprehensive approach may well 
have been preferable The options to be examined could have included various tariff pre
scriptions including but not limited to those described above a dual licensing scheme for 
MDS carriers and their programmer-customers or reclassification of MDS as a broadcast 

4/ Among the other structural broadcast regulatory rules and policies designed to promote 
programming diversity are those which proscribe regional broadcast ownership concen
tration, limit the total number of broadcast properties that can be commonly owned 
emphasite diversification of ownership in the comparative licensing process and mandate 
non-discrimination and affirmative action in broadcast employment If the Commission 
had seen fit to examine more broadly the media-related implications of MDS and the 
policy options available to address those concerns see infra, it could also have explored 
the extent to which the foregoing regulation should be applied to MDS 

5/ Some of my colleagues contend that the FCC has never directly regulated programmers 
and that therefore regulation of MDS programmer-customers is legally foreclosed 
Their basic operating assumption is incorrect Cf Columbia Broadcasting System Inc 
v FCC, 6Z9F2d l 26 (DC O r 1980) aff'd 453 US 367 (1981) (confirming FCC author
ity to apply Section 312(a)(7) to the major broadcast networks) However there is a 
logical reason why the FCC ordinarily does not regulate programmers per se its policies 
directly apply to the entitles responsible for program selection and transmission I e 
broadcast licensees In any event the Commission has broad discretion to regulate 
interstate communications by radio or wire to protect the public interest See, e g , 
47 USC SSl52(a) 154(1) 303(g), 303(r), United States v Southwestern Cable Co 392 
US 157 (1968) See generally. National Broadcasting Co v United States. 319 US 190, 
209-21 (1943) In this instance important policy objectives detailed previously counsel 
in favor of utilizing this broad discretion to impose diversity-related requirements upon 
MDS programmer-customers either directly or indirectly 

6/ See, e g , Direct Broadcast Satellites 90 FCC 2d 676 711 and n 85 (1982) The Com
mission declined to impose limited broadcast-type regulation on DBS common carrier 

(Footnote continued on following page] 

54 RR 2d Pago 152c 

CopyripntC 1883. Pfc* and Ftootwr fac 



82 

54 RR 2d CASES 

service II At the conclusion of that proceeding if additional regulations were adopted appli
cants could have been allowed to amend their applications to conform to these new rules as neces
sary 

My colleagues have not seen fit to follow either route, apparently out of fear that by doing so 
the Commission would be expected to saddle MDS with the panoply of rules that apply to broad
cast licensees Any such fear was largely without foundation This Commission has shown that 
it can be very creative in regulating the many communications services within its purview by 
rejecting outmoded or unnecessary rules while continuing those which further fundamental 
communications policy That approach could have been followed here Instead the Commission 
essentially decided to remain blind to the actual service characteristics of MDS and to important 
policy issues implicit in it By blinking reality the FCC has seriously undermined the credibility 
of its efforts to maximize diversity of ownership and expression To this highly regrettable if 
unexpressed, policy shift I dissent 

APPENDIX A 

Comments for General Docket 80-112 

Illinois Institute of Technology 
Memorial Hospital Medical Center of Long Beach CA 
Interact Interactive Television Network, Hanover NH 
The American College of Physicians 
Spring Branch Independent School District, Houston TX 
Joint Council on Educational Telecommunications 
Indiana Higher Education Telecommunications System 
San Diego City Fire Department 
Association of Hospital Television Networks 
Georgia Institute of Technology 
Harris Corporation 
Farinon Electric Operations 
Purdue Umversit> 
Oklahoma State Regents for Higher Education 
Association of American Railroads 
Communications Satellite Corporation 
KLVX Channel 10 Las Vegas NV 
Connecticut Board of Education 
State of MO Dept of Elementary and Secondary Education 
Office of the Los Angeles County Superintendent of Schools 

6/ [Footnote continued from preceding page] 

programmers because the service is novel and still in the developmental stage Id The 
same cannot fairly be said of MDS which was created in 1974 and is currently provided 
in several markets around the nation 

T_l No doubt a variety of options exist — I am not particularly wedded to any one of the 
foregoing at this juncture 
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Northeastern University 
Anaheim City School District 
Superintendent of Public Instruction State of North Carolina 
Board of Education, Chicago IL 
Bert Edwards 
Ninth District PTA (California) 
University of California, Santa Barbara 
Instructional Television Center, Dallas Co Community College 
American Association for Community Junior Colleges' Task Force on the Uses of Mass Media 

Learning 
Advanced Micro Devices Inc 
Colorado State University 
Lawrence Liver more Laboratory 
Daytona Beach Community College 
Watkins-Johnson Company 
The University of Alabama in Birmingham 
Vista Unified School District Vista CA 
Hillsborough County Public Schools 
Sperry Univac Computer Systems 
The Hospital Council of Western Pennsylvania 
University of Colorado 
Miami-Dade Community College 
Hewlett-Packard Company 
El Centro College Dallas, TX 
South Bay Union School District 
Systems Control Inc 
Bakersfield City School District 
Satellite Business Systems 
National Aeronautics ft Space Administration 
Intel Corporation 
School Board of Pinellas County, FL 
American College of Radiology Chicago, IL 
Eastfield College 
Richland College 
Long Beach Unified School District 
San Dieguito Union High School District 
Honorable, Senator Harrison Sen mitt (NM) 
Southern Pacific Communications Company 
Ford Aerospace ft Communications Corporation 
Cherry Electrical Products Corporation 
Lakeside Union School District 
Indiana Higher Education Telecommunication System 
California Media ft Library Educators Association 
TV College Consortium San Diego ft Imperial Counties Community College Association 
The School Board of Broward County, FL 
Argonne National Laboratory 
The California State University ft Colleges 
Mark Controls Corporation 
San Diego Regional Instructional Television Fixed Service System 
San Diego County Superintendent of Schools 
Florida Department of Education 
Fresno County Department of Education 
San Diego Unified School District 
Rev John Geaney, C S P Unda - USA 
San Diego Miramar College 
South Carolina Educational Television Commission 
National Educational Association 
Southwestern College 
Arizona State University 
San Diego ft Imperial Counties Community College Association 
MiraCosta College 
Tel eprompter Corporation 
National Association of Educational Broadcasters 

Copyrtoht © i g S 3 PfcswidRaonsr tic. 
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National Public Radio 
Sitcllitc Syndicated Systems, Inc 
Public StiviCL Satellite Consortium 
Univeisily of South Florida 
Calitoinia Public Broadcasting Commission 
Noithstar Communications 
Elbuin MDS Co 
San Bernardino MDS Co 
Angeles MDS Co 
Miciowave Communications Systems Inc 
The National Association of Public Television Stations 
S>l\ania Systems Group 
Oceansidc Unified School District, CA 
Board of Regents The University of Wisconsin System 
Dade County Public Schools 
Illinois Institute of Technology 
Knkwood Community College 
Central Committee on Telecommunications of the American Petroleum Institute 
American Library Association 
Superintendent of Public Instruction, State of California 
A Ruth Badgett 
Homer H Badgett 
Nantucket MDS 
Marion County Schools, Ocala FL 
Commonwealth Edison, Trustee of the Illinois Institute of Technology 
Massachusetts Department of Education 
California Department of Education 
School Board of Palm Beach County FL 
Chula Vista City School District CA 
Caterpillar Tractor Co 
Association for Educational Communications & Technology 
New Trier Township Television/Film Cooperative 
Coronado Unified School District, CA 
Cable Television Review Commission County of San Diego, CA 
Pasadena Unified School District CA 
Southern California ITFS Advisory Committee 
Jules Cohen & Associate 
International Harvester 
Illinois Institute of Technology 
Arrencan Association of School Administrators 
Ohio Educational Broadcasting Network Commission 
Georgia State Board of Education 
Schwartz Woods ft Miller 
CBS Inc 
Archdiocese of San Francisco 
University of Maryland 
National Telecommunications & Information Administration 
Joint Council on Educational Telecommunications 
National Association of MDS Service Companies, Inc 
Public Interest Satellite Association 
Archdiocese of Los Angeles 
National Instructional Telecommunications Council, Inc and Catholic Television Network 
U S Catholic Conference 
The Leland Stanford Junior University 
The Volusia County School Board 
Motorola, Inc 
Corporation for Public Broadcasting 
Center for Excellence Inc 
Archdiocese of New York 
University of California 
Grossmont Community College District 
University of Minnesota 
Aiken Cable vision, Inc 
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Colony Communications Corporation 
Comcast Corporation 
Cox Cable Communications Inc 
Palmer Communications, Inc 
U S Department of Education 
The Prism Company 
Palomar College 
St Petersburg Junior College 
David A Fountain 
University of California, San Francisco 
Univers i ty of Southern California 
Illinois Inst i tute of Technology 
Jet Propulsion Laboratory 
Richardson Independent School District 
Huntsvil le City Schools 
National Catholic Educational Association 
The Association for Higher Education of North Texas 
Office of the Governor of Georgia 
Rocky Mountain Corporation for Public Broadcasting 
School Board of Dade County FL 
Standard Oil Company of California 
Norman M Jackson 
Microband Corporation of America 
Centers tage 
Humbert Cardinal Medirros, Archbishop of Boston 
The Los Angeles Radiological Society 
General Dynamics 
Glendale Distr ict Los Ange les County Medical Association 
KHS78 Instructional TV, Mesquite TX 
(TAGER) The Association for Graduate Education & Research 
Concordia College 
Texas Wesleyan College 
U S Catholic Conference 
F Raymond Zintz 
Boston Catholic Television Center 
Electronics , Missiles and Communications, Inc 
The Association for Higher Education of North Texas 
Univers i ty of Maryland 
Catholic Television Network San Francisco 
Richardson Instructional Television Center 
Instructional Television of the Archdiocese of N Y 
Corporation for Public Broadcast ing 
CBS Inc 
Microband Corporation of America. "Urbanet" Proposal 

Responses to Microband's "Urbanet" Proposal 

Reverend J e s s e L Jackson , Operation P u s h , Inc 
T h e Archdiocese of Los Ange le s 
Ad Hoc Committee for Wireless Cable 
American Home Theater , Inc 
Bogner Broadcast Equipment Corporation 
Omega Communications, Inc 
T e s t , Inc 
Vista Unified School District 
National School Dis tr ic t , National C i ty , CA 
San Dieguito Union School Distr ict , CA 
Chula Vista City School Dis tr ic t , CA 
Cajon Valley Union School Dis tr ic t , CA 
San Diego Unified School District 
Palomar College 
California Media and Library Educators Association 
National Cable Television Associat ion, Inc 

Copyright © 1863 Pk*snd Ftoctwr h e 
54 RR 2d PagB 



86 

54 RR 2d CASES 

Micioband Corpoiation of America 
Pay Television of "Gi cater New York, Inc 
Amctican Cable 
Showbiz 
Santa Ana Unified School District 
•Ufied E Anscombe 
Regional Educational Television Advisory Council of Los Angeles County 
Tehcare Diocese of Rockville Centre 
LHravision Communications 
State of Connecticut Board of Education 
California State University, Sacramento 
The California State University System 
University of Maryland - College of Engineering 
Public Broadcasting Service 
Turner Broadcasting System 
Indiana Higher Education Telecommunication System 
Mary Sue Manley 
TRI-State Regional Planning Commission 
Northeastern University 
Multipoint Distribution Systems 
Superintendent Fresno County Schools 
California State College Stanislaus 
Legislative Commission on Science and Technology, State of N Y 
CBS Inc 
The Association of Hospital Television Networks 
Microband Corporation of America 
Long Beach Unified School District 
Metropolitan Education and Cultural Communications Association 
Noitheastern University 
Simirons College 
Suffolk University 
WGBH Educational Foundation 
University of Massachusetts 
Boston Catholic Television Center 
Harris Corporation-Farinon Electric Operations 
Aiken Cablevision, Inc 
Colony Communications Corporation 
Comcast Corporation 
ConnersvUle Cable TV, Inc 
Cox Cable Communications, Inc 
Multimedia Cablevision Inc 
Palmer Communications Incorporated 
Televents Inc 
U S Cable Corporation 
The Association for Higher Education of North Texas 
Catholic Television Network 
Center for Excellence Inc 
Illinois Institute of Technology 
National Instructional Telecommunications Council, Inc 
The Leland Stanford Junior University 
San Francisco Archdiocese 
Movie Systems Inc 
Walter B Hewlett and Michael Guite 
Robert A Bednarek 
The Corporation for Public Broadcasting 
Department of Education, San Diego County 
Richard L Vega & Associates 
First National Home Theaters, Inc 
Microwave Communications Associations Inc 
South Carolina Educational Television Commission 
Michael Benages 
Sunday School Board of the Southern Baptist Convention 
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Rev George Byrne Diocese of San Diego 
University of California, Berkeley 
Contemporary Communications Corporation 
Indiana University 
National Black Media Coalition 
Sterl ing Recreation Association 
National Association of MDS Service Companies 
Oklahoma State Regents for Higher Education 
Department of Communications United States Catholic Conference 
Sterl ing Recreation Organization Company 
State of New York Legislat ive Commission on Science k Technology 
David S Saxon, President University of California 
University of California Systerawide Administration 
California Community Colleges ITFS Advisory Committee 
Superintendent of Public Instruct ion, State of California 
University of California San Francisco 
San Diego and Imperial Count ies , Community Colleges Association 
Tekkom, Inc 
KLVX Channel 10 Las V e g a s , Nevada 
Standard Communication 
Gordon t Healy 
Warner Amex Cable Communications Inc 
Emerson College 
National Association of Public Television Stations 
Central Committee on Telecommunications of the American Petroleum Institute 
Department of Education, State of Florida 
Los Pios Community College District 
TV 5 The Movie Channel 
Grambhng State University 
Georgia Inst i tute of Technology 
Bay Area Community College Television Consortium 
University of South Carolina 
Telecommunications Sys tems , Inc 
Viking Communications 
Lance Industr ies 
Grossmont Community College District 
Imperial Valley College 
University of South Carolina 
Marshall University 
San Diego State Univers i ty 
Ninth District PTA <CA) 
Mendocino County Superintendent of Schools 
University of California, San Diego 
Muzak Dynamic Sound 
TDS Engineering Co 
Conifer Corporation 
Lipper-LaRue 
Twin Cities Public Televis ion Inc 
Troy State Univers i ty 
Mumi-Oade Community College 
Town send Associates 
Southwestern College 
Electronics . Missiles * Communications, Inc 
Archdiocese of New York 
The School Board of Broward County , Florida 
Channel Master 
Coronado Unified School District 
Univers i ty of California, Davis 
Univers i ty of California, Irvine 
Univers i ty of California, Rivers ide 
Univers i ty of California, San Diego 
San Diego Miramar College 
John W Hunt 
California State Steer ing Committee for Curriculum Development k Publications 
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Woodiou Wilson Junior High School CA 
Lawience Livermore National Laboratory 
The School Board of Marion County FL 
Taft Bioadcasting Corporation 
Southern California Instructional TV Fixed Service Advisory Committee 
Superintendent of Public Instruction, State of California 
Ms Anne G Wall 
Don Ferkovich 
David D Pascoe 
W D Stainback 
Ms Helen L Patterson 
Rosemarie Nelson 
Temple University 
Grossmount Union High School, CA 
Catholic Television Network of Chicago 
Ms Mary M Long Meridian School 
Ms Linda A Brown 
Ms Carol R Esmay 
Mr Peter J Saccone 
Bernadine Hollers 
Ms Sabina R Meyers 
School Board of Palm Beach County FL 
Ms Janice E Peters 
Mir a mar Ranch School 
Lakeside Union School District 
Ms Deanna Oakes 
Ballantync Elementary School 
Mr Paul Dekock 
Diocese of San Diego 
Santee School District 
Marquee Television Network, Inc 
Nevada Pay Television Inc 
Educational TV Association of Metropolitan Cleveland 
American Association of State Colleges & Universities 
Sandia National Laboratories at Livermore, CA 
NASA 
Edmund G Brown Jr 
California Postsecondary Education Commission 
American Council on Education 
American Association of Community and Junior Colleges 
National Association of State Universities and Land-Grant Colleges 
National University Continuing Education Association 
Fresno County Department of Education 
California Community Colleges 
Assemblyman, Denes J Butler, New York State 
CDS Inc 
Eastfield College 

List of Reply Comments 

American Broadcasting Companies, Inc 
Microband Corporation of America 
Citizens Communications Center 
U S Department of Education 
National Association of Educational Broadcasters 
The Corporation for Public Broadcasting 
National Instructional Telecommunications Council, Inc 
National Association of Pubbc Television Stations 
Catholic Television Network 
The Leland Stanford Junior University 
Illinois Institute of Technology 
Center for Excellence Inc 
San Francisco Archdiocese 
The Association for Higher Education of North Texas 
Utilities Telecommunications Council 
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CAF B/CASTING CO , INC 

Central Committee on Telecommunications of the American Petroleum Inst i tute 
Teleprompter Corporation 
Public Interest Satellite Association 
Joint Council on Educational Telecommunications 

APPENDIX C 

1 Form 330P, Application for Authority to Construct or Make Changes in an Instructional TV 
Fixed Station and For Response Station (a) and Low Power Relay Stat ion(s) i s amended by adding 
the following 

Describe briefly the primary purpose of the requested authorization 

State the anticipated percentage of time for which the channel will be used b y 
enti t ies other than the l icensee 

List the total number of exist ing authorisations and s ta te the combined percentage 
of time for which these channels are present ly used for transmissions of material 
for others 

FCC 83R-45 
4759 

In re Applications of 

CAF BROADCASTING CO 

For Renewal of License of 
Station WNCN(FM) 
New York. New York 

CLASSICAL RADIO, INC 
New York New York 

For Construction Permit 

INC BC Docket No 82-371 
File No BRH-810202G7 

BC Docket No 82-372 
File No BPH-810501AD 

Adopted 
Released 

June 14, 1983 
June 16 1983 

(551 223, J51 225J Leave to in tervene denied 

The administrative law judge's denial of a petition 
to in tervene in an FM renewal proceeding which 
was filed by a local l i s teners ' g r o u p , i s affirmed 
The judge did not abuse h is discretion in reject
ing pet i t ioners' claim that , if permitted to in tervene , 
they could offer significant ev idence not necessari ly 
available to any other party concerning pending 
changes in the l icensee 's management, the l icensee 's 
relations with organised l i s tener groups and the 
l i censee ' s alleged manipulation of the station's 
c i t i sens advisory g r o u p , nor in concluding that the 
proffered ev idence was irre levant to any i s s u e 
des ignated in the proceeding or was suitable for 
presentat ion by non-party wi tnesses GAF B/cas t ing 
Co , Inc , 54 RR 2d 159 (Rev Bd , 1983) 

ORDER 

By the Review Board (Board Chairman Marino i s su ing separate statement ) 

1 Appellants WNCN Listeners ' Guild, Inc and Classical Radio for Connect icut , Inc have been 
attempting to intervene in this proceeding as p a r t i e s , pursuant to ( 1 223 of the Commission's 
r u l e s , 47 CFR $1 223 The pres iding Administrative Law J u d g e (ALJ) initially denied their 
reques t and we tentat ively affirmed b y Memorandum Opinion and Order , FCC 83R-39 [54 RR 2d 
9 4 ) , re leased May 19, 1983, but permitted appellants additional time to supplement their appeal 
to demonstrate that they had met the standard of discret ionary intervention of $1 223(b) of the 
rules Although appellants had not met that s tandard theretofore , the Board invoked the 
"spirit" of Office of Communications of the United Church of Christ v FCC, 350 F2d 994 (7 RR 
2d 2001) (DC Cir 1966), to allow them to show how their intervention would illuminate the i s s u e s 
des ignated in this case In a later Order , FCC 83R-42 [54 RR 2d 96 ) , released May 25 1983, 

54 RR 2d P«g» 159 
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ne instiucted that any such supplementation should be filed with the ALJ We did so because of 
tempoial exigencies W and because "the ALJ who is to conduct that hearing may be in the best 
position to determine whether any supplemental material submitted would affect his prior deter
mination on intervention " Id at para 1 The ALJ considered appellants1 supplementation, 
Classical Radio Inc 's supporting comments and the Mass Media Bureau's opposition and again 
denied intervention Order FCC 83M-1929 released June 13 1983 

2 fee now have before us an emergency appeal filed by appellants on the eve of hearing, in 
which they request the Board to rule on the basis of the pleadings already submitted to the ALJ 
Because of the exigencies of the situation, we will rule ex parte, without waiting for the filing of 
responsive pleadings Section 1 45(e), 47 CFR §1 45(e) In the instant appeal appellants assert 
that if allowed to intervene as parties they could offer significant evidence at hearing not ne<*es-
saiily available to any of the other parties concerning three areas (1) pending changes in GAF 
management, (2) GAF's relations with "organized" listener groups (3) GAF's alleged "manipula
tion" of the station's citizens advisory group The ALJ reviewed the appellants' outline of pro
posed evidence and concluded that it is "either irrelevant to any issue designated in this pro
ceeding or is suitable for presentation by non-party witnesses " FCC 83M-1929, supra at 2 

3 Having previously declaimed that the ALJ was probably in the "best position" to determine 
whether appellants' intervention would assist in the trial of the issues, we will not second-guess 
the ALJ's decision, no error of law being apparent 2/ If, after hearing, appellants wish to sub
mit an amicus brief to the ALJ or, if any initial decision is appealed to the Board, their views 
should be welcome 3/ 

4 Accoidingly it is ordered, that the appeal from denial of leave to intervene, filed June 13 
1983 by WNCN Listeners' Guild Inc and Classical Radio for Connecticut, Inc is denied 

SEPARATE STATEMENT OF BOARD CHAIRMAN MARINO 

While I join m the Board's Order it should be noted that the Administrative Law Judge did not 
rule on the question of whether appellants are entitled to intervene as a matter of right See 
American Communications Association v FCC 298 F2d 648 (22 RR 2060] (DC Cir 1967) His 
action is probably attributable to the fact that many of the allegations on which appellants relied 
had been previously rejected by the Bureau Chief, whose actions are awaiting Commission review 
For us to demand more of the ALJ would exceed our limited authority 

1/ The hearing was scheduled to commence on June 13 1983 

2/ Appellants' concerns (2) and (3) relate to an application for review presently pending 
~" before the Commission on which we cannot comment See FCC 83R-39 supra at n 2 

3_/ We again note that §1 225(b) of the rules, 47 CFR §1 225(b) specifically permits participa
tion in hearings by a non-party who "shall (not] be precluded from giving any relevant, 
material and competent testimony at a hearing because he lacks a sufficient interest to 
justify his intervention as a party m the matter " Thus, from a substantive standpoint 
denial of formal intervention rights does not preclude appellants from appearing and pre
senting relevant evidence here However, based on what has been shown so far, we 
agree that granting appellants a formal party status — replete with discovery and sub
poena rights as well as cross-examination rights on the issues already designated (on which 
appellants have shown no interest) — has not been justified We also note appellants' allega
tion that the licensee has attempted to "manipulate" its Citizens Advisory Committee one or 
more of whose members may testify at hearing Appellants further allege that two of its 
members are also members of the Advisory Committee and could testify as to such "manipula
tion " Supplemental Petition for Leave to Intervene, Exh A at 3-4 Should members of 
the Advisory Committee testify, §1 225(b) would accord appellants' two member witnesses 
the identical right, and we observe that neither the Advisory Committee nor its other 
members have sought to intervene as separate parties Whatever the licensee's relations 
with its Advisory Committee we see no reason why the matter cannot be injected into the 
record through witnesses on both sides of the apparent dispute 
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EXHIBIT B 
Wireless or Wired <?«*!,, 
Comparable Technolnq<t|? 

By George Hartar 
General tlectrle 
Coaband Oivialon 

Can tha performance of a microwave Multichannel Multipoint 
Distribution Services (KKOS) meat or exceed cable ayataa 
performance? The anaver is x u MMDS performance can Beet and even 
exceed cable in fundaaantal performance areas like received signal 
level, carrier-to-noise ratio and nonlinear distortion products. 
Alao, KKDS equipaent can provide all of the bells and whistles of a 
cable ayataa like addressability, acrsubline, and etareo broadcasts. 
Combining coaparable features and improved performance can make MMDS 
a auccessful compliment to an axiating cable ayataa or a vary 
coapatitlve alternative. 

Performance 

To begin, lat us define a typical KKDS and cable aystaa as ahown 
in rigure 1. The MMDS system will utilise an omnidirectional 
transmitting antenna mounted S00 feet above ground level. For 
aiaplicity we will aasuae a constant receive antenna height of 20 
feet and a flat earth, realising the farthest practicel receive site 
diatanca will be limited to approximately 40 Biles by the redlo 
horizon. The detailed characteristica of tha tranaait and receive 
alte equipment are lieted in Table 1. 

The cable ayatem deaign ia simple and consists of a aeriea of 
feedforward trunk amplifiera with a ganeroua 2600' of aeparatlon 
Cach trunk amp breaka off into feeder lege consisting of a bridger 
amplifier and two line extendera. The performance levels at the 
output of thia aecond line extender will be compared with the MMDS 
performance levels at tha block downconverter output. The 
charaeteriatica of each of the aaplifiera are liated in Table 2. 

Uaing the eyateaa described above, the C/N was calculated for 
diatancea out to 40 ailaa (10 trunk aaplifiera) and ia ahown In 
rigure 2. The perturbations in KKDS C/N froa .S to l.S ailaa out ia 
cauaad by the alevational pattern charaeteriatica of the tranaaittlng 
antenna. Mow, ao trunk aaplifiera aay not be practical for cable 
ayataa operation, but 40 alias of coverage area certainly la 
practical for KKDS operetion. Aa you can aee froa rigure 2, the KKDS 
ayatea C/N with only 10 watta of transmitter output power exceeds the 
cable ayataa performance out to a diatance of approximately 21 Biles 
(37 trunk aaplifiera). Increasing tha tranaaittar output power to 20 
or 100 watta can potential increase the C/N aargin even further. 

87-568 0 - 8 8 - 4 
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Figura 2 describes the ldaal altuatlen where tha c/N ia only 
Halted by tha signal laval racaivad at aach racalva aita. For 
syateas of 2 to 16 ehannala in aita this laval of parforaanea ia 
quita practical. Hovavar, whan tha nuabar of ehannala incraaaat to 
beyond 16, tha dovneonvartar dynaaic range will typically Unit the 
aaxlaua allowabla racaivad aignal laval and thua will ba tha 
controlling factor for C/N. Thia ia aapaclally true for claar 
line-of-site racalva aitaa out to diataneaa of 20 to 25 alias from 
tha tranaaittlng antanna. 

Likewise, tha dovneonvartar dynaaic ranga will usually ba tha 
controlling factor for tha ayataa nonlinear distortion parforaanea 
Tha architecture of tha KKOS tranaaittlng ayataa ia optiaiiad for 
ainiaua distortion generation. An individual transmitter is uaed for 
aach channel and ehannala are combined through the uae of paaaive 
waveguide combiners. Typical crossaodulation and intaraodulation 
nuabara ef -60 db are very typical at tha output of the transmitting 
antenna(a). Therefore, the dovneonverter la the only active element 
in the ayataa handling the combined power of all ehannala. Because 
ef thia, the dovneonverter input level aust be kept within the 
specified dynamic ranga to inaura optimum intaraodulation and 
croasaodulation performance (typically -55 to -60 db). Thia 
adjustment ef received signal laval will ultimately affect the C/N 
ratio. 

Cable haa a auch more aavere problea with nonlinear distortions 
beeauae ef the number of active devices handling all of tha video 
channels. Croaamodulation, intaraodulation and composite triple beat 
will woraen through every aaplifier. Tha major contributor to 
nonlinear distortions in a cable systea are the feeder linea 
containing the bridger aaplifiera and line extendera. These 
amplifiers typically have 20 to 20 db worae distortion figures than 
tha trunk amplifiers. Beeauae our aodel of a cable system containa 
only two line extendera and one bridger aaplifier per trunk amp, the 
crossaodulation calculations result in excellent parforaanea for both 
cable and MKDS. However, unlike KKDS, the potential for distortion 
products to increase grows as a cable aystem expands. 

l.lmlta tlons 

As described above, KKDS can have significant parforaanea 
advantagaa over cable. Hovavar, there are liaitatlona placed en KKDS 
beeauae it ia an over-the-air technology. Because ef the frequency 
ef the KKDS transmissions (2.1 to 2.7 CHI) it la essentially a 
lina-ef-aita technology. Receive sites with totally or partially 
obstructed vieva ef the tranaaittlng antanna aay have treaendeua 
variations in received aignal strength. Receive aitaa surrounded by 
foliage aay experience large aignal laval fluctuations as the aeasona 
change. It la asssntiel to insure clear line-of-site between 
transmit and receive sites in erdar to obtain consistent parforaanea 
at all times. 
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However, these problea* with tarrain and ebatruetlona can be 
sanagad. There ara aignal atrangth contour atudlaa available which 
will pradict tha aaount of loaa an MMDS oparator can axpact froa 
terrain. By coabining thaaa atudlaa with lntuitiva raasoning 
ragarding ethar atructuraa In tha propagation araa and foliaga, an 
IOOS oparator can pradict hia covaraga araa vary accurately. 

Cthf »<«v»"t»g«a 

Mot only can MMDS offar parforaanca advantagaa ovar cabla, but 
alao Incraaaad ayataa reliability. Slnea thara la no cloaad 
distribution ayataa, tha only aquipaant concarna ara at tha tranaalt 
ait* and tha aubacribor'a hoaa. Tha currant daaign trand for MMDS 
tranaaitting aquipaant la away froa tub* technology and toward* aolid 
atata devlcaa Solid atate technology la aore reliable and leas 
power conauaing 

The receive aite antenna and dovneonverter ara designed to 
reside on the subscriber'a roof In a variety of weather condition* 
with excellent reliability. However, the potential weak link In the 
receive aite installation can be the interconnection* froa the 
dovneonverter to the antenna and Into the aubacribor'a hoaa. Care 
aust be taken to insure all connection* ara sealed and weather 
tight. The Ingres* of aoisture into these interconnections can have 
considerable iapact on received signal quality. 

Another aignificant advantage to MMDS la tha apead at which a 
ayataa can be built. Once the construction of the ayatea begins. It 
la not unusual to be ready to install subscribers 1 to J aonths 
afterwards. This is significantly better than the typical etart-up 
tlass for a cable syataa 

a.11* and Whistles 

Currently available MMDS aquipaant alao effara all of the 
operational feature* of cable ayatea* and then aoae. Signal 
aecurity, addressability, atereo coapatibllity and spectrua apace for 
ancillary data service* are all available in MMDS. 

Security wlae, both audio and video acraabling technlquee ara 
available Current technique* consist of video inversion, sync 
suppression, bandwidth coapression and coabinations of thaaa. 

Addressability la performed through the us* of ln-band data 
transalssion. Current techniques Involve transaiaslon in either tha 
video or audio paths. Along with addressability coaa featuraa like 
pay-par-view capability, flexible tiering and coabining of 
prograaaing, channal aapping and increased deterrents to pirating of 
signals and converters 
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Sinca Boat MMDS equipment la daaignad to handla tha additional 
audio bandwidth for BTSC atarao, tha ayatan ia atareo tranaparant 
fron tha baginning. With tha addition of atarao ancodare at tha 
tranasittar aita and decodera in tha hoao, aubaeribara can anjoy 
excellent quality atarao Bound. 

gpfiglualona 

k vail daaignad and vail aanagad KKOS ayatan can exceed cabla 
ayataa parforaanca in tha fundaaantal araaa which aignificantly 
iapact aubacribar eatiafaetlon. Through caraful and datailad ayatam 
daaign, HMDS can achiava an excellent raputatlon aa a high quality 
and high parforaanca broadeaat aarvica. Alao, ainca MMDS oparatora 
do not bava an axpanaiva diatribution ayataa to aalntain, aora 
attantion can ba paid to cuatoaar aarvica and aatiafaction. Howavar, 
it ia iaportant for an MMDS oporator to undaratand tha technical 
capabilitiaa and liaitationa of hia ayatam With thia undaratanding, 
an MMDS oparator can build a auccaaaful and profitable buaineaa 



95 

EXHIBIT C 

Addresses of MMDS Permittees 

APPLICANT COUNSEL 

Alabama 

Mobile 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Ouwaik, President 
(303) 751-6100 

Gerald Stevens-Kittner 
Fleischnan & Walsh 
1725 N Street, N W 
Washington, D C 20036 
(202) 466-6250 

Alast a 

Anchorage 

Echonet Corporation 
c/o P O Box 2 55 
Evergreen, CO 80439 
Charles Ergen President 
(303) 399-1543 

James F Ireland, Esq 
Cole, Raj.id S Braverman 
1919 Pennsylvania Ave I' 
Washincion DC 20006 
(207) 3V--9750 
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Fairbanks 

Lawrence N. Brandt 
Suite 220 
3201 New Mexico Ave , H.W. 
Washington, DC 20016 
(202) 363-1100 

Homer 

MDS/System 
P.O. Box 190929 
Anchorage, AK 99519 
James Hendershot 

Ketchikan 

Advancom, Inc. 
P.O. Box 2563 
Spokane, WA 99220 

Seward 

Gouchi 
880 H St. 
Suite 304 
Anchorage, AK 99501 

Arizona 

Phoenix 

Haddonfield Wireless 
400 Merion Ave. 
Haddonfield, NJ 08033 
John S. deCelis, President 
(609) 354-1832 

Arkansas 

El Dorado 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Duwaik, President 
(303) 751-6100 

Todd D. Gray, Esq. 
Dow, Lohnes 6 Albertson 
1255 23rd St., N.W. 
Washington, DC 20037 
(202) 857-2500 

Gerald Stevens-Kittner 
Fleischman & Walsh 
1725 N Street, N W 
Washington, D.C. 20036 
(202) 466-6250 

•> 
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Chico 

Kannew Broadcast Technolgies 
c/o A. C Hevmyer III 
1220 L St., N W 
Washington, DC 20005 
(202) 289-6300 

Eureka 

Todd 0. Gray, Esq 
Dow, Lohnes t Albertson 
1255 23rd St , H W 
Washington, DC 20037 
(202) 857-2500 

Lawrence N Brandt 
Suite 220 
3201 New Mexico Ave., N W. 
Washington, DC 20016 

Todd D Gray, Esq 
Dow, Lohnes & Albertson 
1255 23rd St , N W 
Washington, DC 20037 
(202) 857-2500 

Fresno 

George Fritzinger 
Group III Management Corp 
419 N. Larchmont Blvd 
Suite 256-A 
Los Angeles, CA 90004 

Benito Gaguine, Esq 
Flye, shuebruk, Gaguine, 

Boros & Braun 
1211 Connecticut Ave , N W 
Washington, DC 20036 
(202) 835-9699 

T/v Communications Associations 
c/o Thompson Communications Corp 
5601 N MacArthur Blvd 
Suite 210 
Irving, TX 75062 
Carl B Hilliard, Jr. 
(619) 231-3900 

Petaluha (channel 1) 

Hydra Communications 
26573 Basswood Ave 
Ranchos Palos Verdes, CA 90274 

3 
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Riverside (Chanel 1) 

Riverside HDS Co. 
145 Huguenot St. 
Suite 401 
New Rochelle, NY 10801 

Sacramento 

Steven C. Bailey 
7120 Calcite St. 
Diamond Springs, CA 95619 
(916) 626-8211 

Jacob W. Mayer, Esq 
Farrow, Schildhause & Rains 
1730 M St., N.W , Suite 708 
Washington, DC 20036 
(202) 822-8300 

San Luis Obispo 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Duvaik, President 
(303) 751-6100 

Gerald Stevens-Kittner 
Fleischman & Walsh 
1725 N Street, N W 
Washington, D C 20036 
(202) 466-6250 

Visalia 

Manabi Hirasaki 
862 Camino Concordia 
Camanllo, CA 93031 

Colorado 

Colorado Springs 

Charisma Telecasting Corp 
P.O. Box 1061 
Columbus, MS 39703 
Charles B. Cooper, Pres 

David G. Richards, Esq 
1990 M St , N W 
Washington, DC 20036 
(202) 331-0885 

Denver 

Midwest Cable & Satellite 
90 South Eleventh St 
Minneapolis, MN 55403 

4 
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Ft. Collins (Chanel 1) 

Contemporary Communications 
c/o Howard S Klotz 
145 Huguenot St 
New Rocbelle, NY 10801 
(914) 576-6622 

Elsrida 

Lakeland 

BDC-MMDS CO 
3660 Maguire Blvd 
Suite 200 
Orlando, FL 32803 

Miami 

Miami MMDS Inc 
c/o Richard L Vega 
& Associates 

P O Box 19768 
Orlando, FL 32814 

Ocala 

Lawrence N Brandt Todd D Gray, Esq 
Suite 220 Dow, Lohnes & Albertson 
3201 New Mexico Ave , N W 1255 23rd St , N W 
Washington, DC 20016 Washington, DC 20037 

(202) 857-2500 

Orlando 

BDC/MMDS of Orlando 
c/o Richard L Vega 
P O Box 191 
Pasadena, MD 21122 

Thomas J. Casey 
Mintz, Levin, Cohn, Ferris, 
Glovsky, Popeo, p c 

1825 Eye St , N W 
Washington, DC 20006 

5 
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Panama City 

Kansas City Southern Industries, Inc. 
114 W. nth St. 
Kansas City, HO 64105 
Phil Brown, Vice President 
(913) 384-0401 

National Television Co. 
Suite 620 
1110 Vermont Ave., N.H. 
Washington, DC 20005 
B. Waring Patridge III, Pres. 
(202) 785-5500 

Jane Maxwell, Esq 
Sullivan fc Worcester 
1025 Connecticut Ave., N w 
Washington, DC 20036 
(202) 725-8190 

Robert F. Corazzini 
Pepper & Corazzini 
200 Montgomery Bldg 
1776 K St., N W 
Washington, DC 20006 
(202) 296-0600 

Pensacola 

Cox Cable Communications 
1400 Lake Hearn Drive 
Atlanta, GA 30319 

Sarasota 

General Microwave Entertainment Ltd 
3443 D Tamiami Trail 
Port Charlotte, FL 33952 

Guam 

Agana 

Guahan Airwaves Corp. 
P.O. Box 24816 
Agana, Guam 96921 

Columbus 

Georgia 

Kansas City Southern 
Industries Inc. 

114 W 11th St. 
Kansas City, MO 64105 
Phil Brown, Vice President 
(913) 384-0401 

Jane Maxwell, Esq 
Sullivan & Worcester 
1025 Connecticut Ave , N 
Washington, DC 2003 6 
(202) 775-8190 

6 
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Macon 

Universal Telecom Network 
2000 M St., N W , Suite 260 
Washington, DC 20036 
Linda Brown, Treasurer 

Leo I George, Esg 
McFadden, Evans 4 Sill 
2000 M St , N.W., Suite 
Washington, DC 20036 
(202) 293-6700 

Illinois 

Decatur 

National Television Co 
Suite 620 
1110 Vermont Ave , N.W 
Washington, DC 20005 
B Waring Patridge III, Pres 
(202) 785-5500 

Robert F Corazzini 
Pepper & Corazzini 
200 Montgomery Bldg 
1776 K St., N W 
Washington, DC 20006 
(202) 296-0600 

Terre Haute 

Indiana 

Capital Cities Entertainment 
Systems, Inc 

1330 Avenue of the Americas 
34th Floor 
New York, NY 10019 

Andrea Timko Slllet, Esq 
Wilmer, Cutler I Pickering 
2445 M St , N W 
Washington, DC 20037 

Iowa 

Des Moines 

Stella A. Pappas 
5111 East McKinley Ave 
Fresno, CA 93727 
(209) 255-2600 

7 
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Iowa 

Kansas City Southern 
Industries Inc. 

114 W 11th St. 
Kansas City, MO 64105 
Phil Brown, Vice President 
(913) 384-0401 

Jane Maxwell, Esq 
Sullivan & Worcester 
1025 Connecticut Ave., 
Washington, DC 20036 
(202) 775-8190 

N W 

Sioux City 

Citadel Communications 
249 E. 48th St , Suite 10-D 
New York, NV 10017 

National Television Co 
Suite 620 
1110 Vermont Ave , N.W 
Washington, DC 20005 
B Waring Patridge III, Pres 
(202) 785-5500 

Robert F. Corazzini 
Pepper & Corazzini 
200 Montgomery Bldg. 
1726 K St., N W 
Washington, DC 20006 
(202) 296-0600 

Kansas 

Hayes 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Duwaik, President 
(303) 751-6100 

Gerald Stevens-Kittner 
Fleischman 6 Walsh 
1725 N Street, N W 
Washington, D C 20036 
(202) 466-6250 

Sullivan 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Duwaik, President 
(303) 751-6100 

Gerald Stevens-Kittner 
Fleischman & Walsh 
1725 N. Street, N W 
Washington, D C 20036 
(202) 466-6250 

8 
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Lexington 

HDH Telecommunications 
33 cardinal Dr. 
Roslyn, HY 11576 
Kenneth A Horowitz, President 

John Q Hearne, Esq 
Fisher, Wayland. Cooper 
£ Leader 

12S5 23rd St., N W. 
Suite 800 
Washington, DC 20037 
(202) 659-3494 

Owensburg 

Belwen, Inc 
7 Boyle Road 
Scotia, NY 12302 
Wayne E Wagner, President 
(618) 374-6079 

Gerald Stevens-Kittner, 
Fleischman & Walsh 
1725 H St , N W 
Washington, DC 20036 
(202) 466-6250 

Esq 

Louisiana 

Shreveport 

Capital Cities Entertainment 
Systems, Inc 

1330 Avenue of the Americas 
34th Floor 
New York, NY 10019 

Andrea Timko Sillet, Esq 
Kilmer, Cutler & Pickering 
2445 « St , N W 
Washington, DC 20037 

Maine 

Portland 

International Broadcast Consultants 
8070 Soquel Dr , Suite 260 
Aptos, CA 95003 
Robert A Ruark, President 
(408) 688-3992 

Charles O Verrill, Jr 
Patton, Boggs S Blow 
2550 M St , N W 
Washington, DC 20037 

Esq 

9 
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Detroit 

George Fritzinger 
Group III Management Corp 
419 N Larchmont Blvd. 
Suite 256-A 
Los Angeles, CA 90004 

Ironwood 

Superior Communications Systems 
James R Maccani 
4140 Elkhorn Drive, N.E. 
Cedar Rapids, IA 52401 

Jackson 

Booth American Co 
333 W Fort St 
Detroit, MI 48226 

Minnesota 

Alexandria 

Walter Bush 
1125 Natham Lane, N. 
Suite 317 
Plymouth, MN 55441 

Morton 

Walter Bush 
1125 Natham Lane, N. 
Suite 317 
Plymouth, MN 55441 

Benito Gaguine, Esq 
Flye, Shuebruk, Gaguine, 
Boros & Braun 

1211 Connecticut Ave., N H 
Washington, DC 20036 
(202) 835-9699 

10 
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Willmar 

Halter Bush 
1125 Nathan Lane, N. 
Suite 317 
Plymouth, MN 55441 

Minthrop 

Todd Communications 
6545 Cecilia Circle 
Minneapolis, MN 55435 

Columbus 

Mississippi 

Lawrence N Brandt 
Suite 220 
3201 Hew Mexico Ave , N W 
Washington, DC 20016 
(202) 363-1100 

Todd D Gray, Esq 
Dow, Lohnes t Albertson 
1255 23rd St , N W 
Washington, DC 20037 
(202) 857-2500 

Hattiesburg 

Microband Corporation of America 
655 Third Ave. 
New York, NY 10017 
Don Franco, President 

Stephen R Bell 
Squire, Sanders t Dempsey 
1201 Pennsylvania Ave , N W 
Washington, DC 20004 

Meridian 

Multichannel Distribution of 
America, Inc 

2550 South Parker Road 
Suite 300 
Aurora, CO 80014 
Omar A Duwaik, President 
(303) 751-6100 

Gerald Stevens-Kittner 
Fleischman S Walsh 
1725 N Street, N W 
Washington, D C 20036 
(202) 466-6250 

11 
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Missouri 

Kansas City 

Kansas City Southern Industries, 
114 W 11th St. 
Kansas City, MO 64105 
Phil Brown, Vice President 
(913) 384-0401 

Kennett 

Chancie L Pylant 
125 Corporate Drive 
Hot Springs, AK 71914 

St. Louis 

Blue St Louis Partnership 
c/o Du Treil-Rackley 
1200 18th St., N.W 
Suite 607 
Washington, DC 20036 

Nevada 

Reno 

Jonsson Communications 
620 Bercut 
Sacramento, CA 95814 

New Mexico 

Deming 

Telnaster 
Box 1763 
Deming, KM 88031 

Inc Jane Maxwell, Esq 
Sullivan S Worcester 
1025 Connecticut Ave , N w 
Washington, DC 20036 
(202) 725-8190 

12 
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Gallup 

Lawrence N. Brandt Todd D Cray, Esq 
Suite 220 Dow, Lohnes I Albertson 
3201 New Mexico Ave , N.W. 1255 23rd St , N W 
Washington, DC 20016 Washington, DC 20037 
(202) 363-1100 (202) 857-2500 

Hew York, 

Elnira 

Private Networks Tyrone Brown 
c/o William Walker, Steptoe t Johnson 
Tri-Ad Consultants, Ltd 1330 Connecticut Ave , N 

157 W. 57th St. Washington, DC 20036 
New York, NY 10019 

North Carolina 

Charlotte 

Cheyenne Corp 
8503 Hollyridge Rd. 
Jacksonville, FL 32216 

Hickory 

Microband Corporation of America 
655 Third Ave 
New York, NY 10017 
Don Franco, President 

Fargo 

Joseph W Hubbard 
26573 Basswood Ave 
Ranchos Palos Verde, CA 90274 

Stephen R Bell 
Squire, Sanders I Dempsey 
1201 Pennsylvania Ave , N W 
Washington, DC 20004 

North Dakota 

13 
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Ohio 

Cincinnati 

Cencom, Inc. 
Three Forest Plaza 
12221 Merit Drive, Suite 800 
Dallas, TX 75251 

Superior Broadcasting Co 
27181 Euclid Ave 
Euclid, OH 44132 

Youngstovn 

WKBN Broadcasting Co. 
3930 Sunset Blvd. 
Youngstovn, OH 44501 

Oklahoma 

Oklahoma City 

Hinton Telephone Co 
Box 100 
Hinton, OK 73047 

Pennsylvania 

Erie 

Microband Corporation of America Stephen R Bell 
655 Third Ave. Squire, Sanders & Dempsey 
New York, NY 10017 1201 Pennsylvania Ave , N W 
Don Franco, President Washington, DC 20004 

Philadelphia 

Dominion Leasing Corp 
84-14 170 Street 
Jamaica, NY 11432 

14 
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Northwest Communication 
7900 Cermantovn Avenue 
Philadelphia, PA 19118 

Pittsburg 

Pro Communication 
1105 Delaware, 2nd Fl. 
Buffalo, HY 14213 
Michael J. Specchio, President 

James F. Ireland 
Cole, Raywid * Braverman 
1919 Pennsylvania Ave , N w 
Washington, DC 20006 
(202) 639-9750 

Puerto Rico 

Mayaguez 

Lawrence N Brandt 
Suite 220 
3201 New Mexico Ave , N.W. 
Washington, DC 20016 
(202) 363-1100 

Todd D Gray, Esq. 
Dow, Lohnes & Albertson 
1255 23rd St , N W. 
Washington, DC 20037 
(202) 857-2500 

Ponce 

Placido Gonzales Cordova 
P 0 Box 1161 
Caguas, PR 00626 

Robert J. Walser 
G P 0 Box AL 
San Juan, PR 00936 

San Juan 

International Broadcast Consultants 
8070 Soquel Dr., Suite 260 
Aptos, CA 95003 
Robert A Ruark, President 
(408) 688-3992 

Charles O. Vernll, Jr 
Patton, Boggs & Blow 
2550 M St., N W 
Washington, DC 20037 

Esq 

Victor Ginorio Gomet 
Epedregal 17 
Box 307 
Humacao, PR 00661 

15 
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Knoxville 

Belwen, Inc. 
7 Boyle Road 
Scotia, NY 12302 
Wayne E Wagner, President 
(618) 374-6079 

Capital Cities Entertainment 
Systems, Inc. 

1330 Avenue of the Americas 
34th Floor 
New York, NY 10019 

Gerald Stevens-Kittner, Esq 
Fleischman t Walsh 
1725 N St., N W. 
Washington, DC 20036 

Andrea Timko Sillet, Esq 
Wilmer, Cutler & Pickering 
2445 M St., N W 
Washington, DC 20037 

Memphis 

Tel-Radio Communications Property 
517 N Segoe Road 
Madison, WI 53105_ 

Texas 

Abilene 

Kannew Broadcast Technolgies 
c/o A G Newmyer III 
1220 L St , N W 
Washington, DC 20005 
(202) 289-6300 

Todd D. Gray, Esq 
Dow, Lohnes & Albertson 
1255 23rd St , N W 
Washington, DC 20037 
(202) 857-2500 

Brownsville 

HHT/Robert D. Hanna 
P.O Box 72254 
Las Vegas, NV 89170 

Joel R Wolfson 
1815 H St., N W , Suite 600 
Washington, DC 20006 

16 
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El Paso 

T/V Communications Associations 
c/o Thompson Communications Corp. 
5601 N. MacArthur Blvd. 
Suite 210 
Irving, TX 75062 
Carl B. Hilliard, Jr. 
(619) 231-3900 

Houston 

Block & Associates 
3777 Boise Avenue 
Los Angeles, CA 90066 

San Antonio 

Texas Hired Music Inc. 
P.O Box 8278 
San Antonio, TX 78208 

17 
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EXHIBIT D 

7. 

MHDS 
OPERATORS 

8 - 1 - 8 7 

M e t r o TEH / N i c t o b i n d 
1 2 5 0 C r a n g e r Road S55 T h i r d Ave 
C l e v e l a n d , OH 4 4 1 3 1 - 1 2 3 1 Neu York NY 10017 

J i n T h e r o u x F r e t Don Franco P i e s 
2 1 6 - 7 4 9 - 0 5 0 0 2 1 2 - 8 6 7 - 9 5 9 0 

P r e e i e r C o m m u n i c a t i o n s n V - 3 
B21 Malcotn Road P 0 Box 21115 
B u r l l o g a m e , CA 9 4 0 1 0 B i l l i n g s HT 59IU2 

J a c k C a p u z e l o , P r e s Doug Malmgren P r e s 
4 1 5 - 6 9 7 - 3 0 7 4 4 0 6 - 6 5 2 - 4 2 8 0 

F a m i l y E n t e r t a i n m e n t M i l w a u k e e E m e r [ a m m c n i 
2 1 0 N Main p o Box 12546 
M i t c h e l l SD 5 7 3 0 1 M i l w a u k e e V1 5 3 2 1 2 - 0 5 4 6 

K e v i n J o h n s o n C r Bruce " a s s c y 1 r e <; 
6 0 5 - 9 9 6 - 1 2 0 0 4 1 4 - 2 7 7 - 4 0 2 6 

Oe F o n t e s TV 
P O Box I1M 1450 
H a m i l t o n 5 Bermuda 

Ken De F o n t e s Owner 
8 0 9 - 2 9 2 - 0 0 5 0 

P e n n s y l v a n i a I'ay 1 \ 
3 6 0 0 C o n s h o c k c n Ave 
P h i l a d e l p h i a TA 19131 

B i l l C r o s s P r e s 
2 1 5 - 4 8 7 - 3 1 0 0 
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EXHIBIT E 

THE TREND TOWARD VERTICAL INTEGRATION 
BY CABLE INTO SATELLITE-DELIVERED PROGRAMMING* 

Network Subscribers Ownership 

Basic Services 

46,100,000 Capital Cities/ABC (80%), RJR 
Nabisco (20%) 

42,528,000 Turner Broadcasting (Ted Turner 
65%, Time Inc [ATC] 11.5%, TCI 
10.1%, DA 4 8%, United 3.2%, 
Warner 1.8%) 

42,528,000 Turner Broadcasting (Ted Turner 
65%, Time Inc. [ATC) 11 5%, TCI 
10 1%, DA 4 8%, United 3.2%, 
Warner 1 8%) 

41,000,000 MCA (50%), Paramount (50%) 

39,400,000 MTV Networks Inc (Viacom) 

37,000,000 Gaylord Broadcasting 

37,212,000 Christian Broadcasting Network 

37,900,000 MTV Networks Inc (Viacom) 

35,440,000 CC/ABC (33%), (Viacom) (33%), 
Hearst (33%) 

31,600,000 Landmark Communications (former 
parent of TeleCable) 

32,500,000 MTV Networks Inc (Viacom) 

28,352,000 Turner Broadcasting (Ted Turner 
65%, Time Inc [ATC] 11.5%, TCI 
10.1%, DA 4 8%, United 3 2%, 
Warner 18%) 

27,300,000 Infotech (20%), Dr Earle Brian 
(15%) 

30,000,000 CC/ABC (33%), (NBC) (33%), 
Hearst (33%) 

ESPN 

WTBS 

CNN 

USA 

MTV 

Nashville 

CBN 

Nickelodeon 

Lifetime 

Weather Chan. 

Nick at Nite 

Headline News 

FNN 

ASE 

Statistics from Cablevision. vol. 12, no 38 (Feb 29, 1988), 
p 106 and Broadcasting, vol 113, no 21 (Nov 23, 1987), p 41 
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Network Subscribers Ownership 

Discovery 

C-SPAN 

VH-1 

WGN 

Score 

CVN 

BET 

HSN I 

C-SPAN II 

Tempo TV 

Telshop 

QVC Network 

27,494,000 

33,000,000 

24,700,000 

23,888,216 

19,800,000 

18,400,000 

18,000,000 

15,200,000 

12,500,000 

14,500,000 

11,000,000 

11,200,000 

TCI (14%), United (14%), Cox 
(14%), Group W (14%), Newhouse 
(14%), management. New York Life 
Co , Allen & Co (30%) 

Cable operator supported 

MTV Networks Inc (Viacom) 

Tribune Broadcasting 

Infotech (20%), Dr. Earle Brian 
(15%) 

COMB Co. (50%), 18 cable 
operators * 

Bob Johnson (51%), BET 
president, TCI (16%), HBO 
(16%), Taft (16%) 

Home Shopping Networks Inc 

Cable operator supported 

TCI 

Infotech (20%), Dr Earle Brian 
(15%)*** 

QVC Network (65%), Comcast 
(14%), cable operators (21%)**** 

CVN—The ownership by 18 cable operators—American, ATC, Adam 
Corp., Cablevision, Colony, Continental, Cooke, Daniels & 
Associates, Heritage, Newhouse, Rogers, Sammons, TCI, Times 
Mirror, United Artists, Viacom, Warner—is based on percentage of 
subscribers committed to service 

***Telshop—FNN is offering equity to cable operators (500,000 
shares). FNN will retain two million shares. 

****QVC Network—It is presently owned by the public (65%), 
Comcast (14%) and cable operators (21%) When cable operators 
exercise warrants on 483,000 shares of preferred stock, 
redeemable for 10 shares of common stock, another 4 83 million 
shares will be added to the approximately 10 million shares 
outstanding At that point, cable operators would own 
approximately 8 5 million shares of the 15 million shares 
outstanding, or 56% of the service The largest in that group 
would be TCI (2,150,000). 

2 
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Network Subscribers Ownership 

Inspirational 

Learning Chan. 

WWOR 9,657,482 

Silent Network 10,000,000 

Video Mall Net. 14,000,000 

Trinity 7,037,000 

Eternal World TV 7,100,000 

Fashion Channel 8,700,000 

Country Music 6,800,000 

Acts 6,300,000 

Travel Channel 7,000,000 

HSN II 

10,500,000 PTL Club 

11,000,000 Infotech (40%), Appalachian 
Community Service Network 
(40%), officers and employees 
(20%) 

MCA 

Silent Network Inc 

Video Shopping Mall (Goodway 
Marketing 80%) 

Trinity Broadcasting Network 
(nonprofit) 

Eternal World Television 
(nonprofit) 

Charlie Gee (32%), 65 cable 
operators (25%) TCI 
(10 5%), United (10 5%) 

Jim Guercio (principal owner) 

Southern Baptist Convention 

TWA Marketing (100%), after 
equity offering TWAM will hold 
63%, cable operators 37%****** 

5,800,000 Home Shopping Networks Inc 

Fashion Channel—Among the larger cable operators with an 
equity stake are Adelphia, American, ATC, Barden, Bresnan, 
Cablevision Industries, Centel, Century, Colony, Commonwealth 
Cablesystems, Continental, Cooke, Cox, Daniels, Enstar, First 
Carolina, Harron, Hauser, Heritage, Lenfest, Maclean Hunter, 
Marcus, Media General, Newhouse, Omega, Post Newsweek, Prestige, 
Samsons, Scripps Howard, Simmons, Susquehanna, Sutton Capital, 
Taft, TeleCable, TCI, Times Mirror, Tnax, UA, United, United 
Video Cablevision, Viacom and Warner 

* * * * * i t -Travel Channel—The final equity offering is to be placed by 
Dec. 1, whereby TWA Marketing will retain 6 million shares and 
cable operators will be offered 3 5 million 

3 



116 

Network Subscribers Ownership 

Movietime 

Shop TV 

WPIX 

Hit Video DSA 

KTVT 

Nostalgia 

Liberty 

Consum. Disc. II 

Sky Merchant 

America's Shop 

Galavision 

Gospel Music Net. 

Motivation Net. 

CDN I 

4,000,000 Employees (30%), Mabon, Nugent & 
Co., SRK Management, Loeb 
Partners and Hallmark (70%) 

3,000,000 JC Penney (63%) STN (37%)******* 

8,875,212 Tribune Broadcasting 

2,164,000 Nodlinger Broadcasting 

3,502,352 Gaylord Broadcasting 

2,500,000 Cooke Cablevision (9%), 
TeleCable subsidiary has small 
percentage, largest single 
owners 

1,049,000 Liberty Broadcasting Network 
(nonprofit) 

1,000,000 Entertainment Marketing Inc 

1,000,000 Jones Int'l (parent of Jones 
Intercable) 

1,000,000 Cox Cable 

1,000,000 Univisa 

744,447 GMN Ltd 

200,000 Rock Christian Network 
(nonprofit) 

526,000 Entertainment Marketing 

*******Shop TV—It has equity commitments from 30 MSO's 
representing 3 3 million subscribers MSO's will receive 1% 
equity in the service for each million himes they commit to 
Cable operaors who have ma]or stakes in other shopping programs, 
such as TCI, United and Comcast, are not a part of Shop Among 
the MSO's whose systems are carrying Shop TV are Cablevision 
Systems, Rogers, Continental and Warner 

4 
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Network 

HBO 

AMC 

Showtime 

Cinemax 

Disney 

Movie Channel 

Playboy 

Bravo 

Festival 

Subscribers 

Pay 

15,900,000 

9,000,000 

5,700,000 

5,100,000 

3,810,000 

2,600,000 

520,000 

1,000,000 

30,000 

Ownership 

Services 

Time Inc. 

Rainbow Program Enterprises 
(Cablevision Systems) 50%, TCI 
50% 

Viacom 

Time Inc. 

Halt Disney Co 

Viacom 

Playboy Enterprises 

RPE (Cablevision Systems) 

Time Inc. 

Pay-per-view services 

View. Choice I, II 4,000,000 Viacom 

Request TV 2,500,000 

Home Premiere 

Cable Video Store 

Daniels, United Cable, Centel, 
Heritage, American, major motion 
picture studios 

2,300,000 General Instrument 

40,000 ATC, Cox, TeleCable Continental 
and Newhouse 20% each. 

Bold face in right-hand column indicates cable operator ownership 
by company with cable systems in separate subsidiary 

5 



THE PROGRAMMING BOTTLENECK 1/ 

DISCRIM DISCRIM CABLE OWNERSHIP 
NUMBER OF AVAIL PRICE/TERMS AVAIL PRICE/TERMS IN WHOLE OR IN 

SERVICE DESCRIPTION SUBSCRIBERS^/ HETROTEN TO HETROTENJ/ MICRO BAND TO MICROBANpl/ PART ' 

BASIC 

ft ESPN Sports 46 1 million YES^/ YES/YES YEsZ/ YES/YES 0% CABLE 

\J This chart Illustrates the Inability of wireless cable operators to obtain satellite-delivered programming at fair prices 
and terms, as well as the trend toward vertical integration by cable into such programming In fact, as the chart reflects, 
many of the programmers refusing to deal with wireless cable at fair prices and terms are owned in whole or in part by the 
large MSOs The chart focuses on the two largest wireless cable firms Microband, which delivers programming in New 
York, NY, Detroit, MI and Washington, D C , and Metroten, which serves the Cleveland, OH area 

,V Statistics from Cablevlslon. Vol 1J, no 38, at 106 (Feb 29, 1989) 

y Discriminatory Price refers to the situation where the wireless cable operator pays a higher price than cable operators 
for the same programming Discriminatory Terms refers to the situation where the wireless cable operator's contract with 
the programmer contains less favorable non-price terms than the programmer's standard contract with cable operators Such 
discriminatory terms have included geographic restrictions limiting service to areas unwired for cable and refusals to 
provide the equity options offered to cable operators 

y id 

•J Statistics from Broadcasting. Vol 113, no 21, at 41-42 (Nov 23, 1987) 

J ESPN's NFL Package is not available to wireless cable customers in some cable wired areas 

/ Id 



SERVICE 

B. CABLE NEWS 
NETWORK 

C WTBS2/ 

0 USA 

E MTV 

F NICKELODEON 

G CHRISTIAN 
BROADCAST 
NETWORK 

H NASHVILLE 
NETWORK 

I. LIFETIME 

J C-SPAN 

K WEATHER 
CHANNEL 

L ARTS S ENTER
TAINMENT 

DESCRIPTION 

News 

variety 

Variety 

Music 

Children 

Religious 
variety 

Music 

Variety 

Government 

Weather 

Movies, variety 

NUMBER OF 
SUBSCRIBERS 

42 S million 

42 

41 

39 

37 

37 

37 

35 

33 

31 

30 

S million 

million 

4 million 

9 million 

2 million 

million 

4 million 

million 

6 million 

million 

AVAIL 
HETROTEN 

YESS/ 

YES 

NO 

YES 

YES 

YES 

YES 

NO 

YES 

NO 

NO 

DISCRIM 
PRICE/TERMS 
TO METROTEN 

YES/NO 

N/A 

N/A 

YES/NO 

YES/NO 

NO/NO 

YES/NO 

N/A 

NO/NO 

N/A 

N/A 

AVAIL 
MICROBAND 

NO 

YES 

NO 

YES 

YES 

YES 

YES 

NO 

YES 

NO 

NO 

DISCRIM 
PRICE/TERMS 
TO MICROBAND 

N/A 

N/A 

N/A 

YES/NO 

YES/NO 

NO/NO 

YES/HO 

N/A 

NO/NO 

N/A 

N/A 

CABLE OWNERSHIP 
IN WHOLE OR IN 

PART 

31.4% CABLE 

31.4% CABLE 

0* CABLE 

100* CABLE 

100% CABLE 

0% CABLE 

Ot CABLE 

66% CABLE 

CABLE SUPPORTED 

0% 

33% CABLE 

CO 

B/ Metroten is the only non-cable distributor of Cable News Network 

2/ As an independent broadcast network delivered by common-carrier, cable-owned WTBS may not discriminate as to retail 
afflllates 



SEP,' 

H 

N 

0 

P 

a 

R 

S 

r 

j 

12/ 

11/ 

VICE. 

HEADLINE NEWS 

DISCOVERY 

FINANCIAL NEWS 
NETWORK 

WGNA2/ 

BLACK ENTER
TAINMENT TV 

HOME SHOPPING 
NETWORK 

TEMPO TvAA/ 

LEARNING 
CHANNEL 

WOR-12/ 

DESCRIPTION 

News 

Science 

Financial 

variety 

Ethnic 

shopping 

Variety 

Educational 

Variety 

As an independent broadcast n 

Tempo TV is 1 

NUMBER OF 
SUBSCRIBERS 

28 3 million 

27 4 million 

27 3 million 

23 B million 

18 million 

15 2 million 

14 5 million 

11 million 

AVAIL 
METROTEN 

YES 

NO 

YES 

YES 

YES 

NO 

YES 

YES 

9 6 million YES 

etwork delivered by common-ca 

the common carrier for WTBS With its recent 

DISCRIM 
PRICE/TERMS 
TO METROTEN 

YES/NO 

N/A 

YES/NO 

N/A 

NO/NO 

N/A 

NO/NO 

NO/NO 

AVAIL 
MICROBAND 

YES 

NO 

YES 

NO 

YES (NY 6 
DET) 
NO (D C ) 

NO 

YES 

YES 

DISCRIM 
PRICE/TERMS 
TO MICROBAND 

YES/NO 

N/A 

YES/NO 

N/A 

NO/HO 

N/A 

NO/NO 

NO/NO 

N/A YES N/A 

irrier, WGN may not discriminate as to retail 

acquisition of Tempo TV, Tele--Communications, 

CABLE OWNERSHIP 
IN WHOLE OR IN 

PART 

31 4% CABLE 

70* CABLE 

0% CABLE 

0* CABLE 

54% CABLE 

'% CABLE 

100% CABLE 

0% CABLE 

0% CABLE 

affiliates 

Inc (TCI) now 
owns 10 It of Turner Broadcasting System It is widely anticipated that Tempo TV will serve as a launch platform for 
Turner Network Televion (TNT) TCI is interested in starting a new network-quality satellite-delivered channel as is 
Turner Broadcasting System While Tempo TV has previously been available to wireless cable, Turner has explicity proposed 
making TNT a cable-exclusive service If TCI denied wireless cable access to TNT, the anticompetitive effect would be 
even greater than the denial of access to the existing Tempo TV 

12/ As an independent broadcast network delivered by common-carrier, WOR may not discriminate as to retail affiliates 



SRI 

V 

H 

X 

Y 

Z 

WICE 

PASHION 
CHANNEL 

TRAVEL CHANNEL 

NOSTALGIA 
CHANNEL 

MADISON SQUARE 
CARDEN 

CALAVISION 

II 
PREMIUM 

DESCRIPTION 

Shopping 

Travel 

vintage movies 

Local sports 

Spanish variety 

NUMBER OF 
SUBSCRIBERS 

8 million 

7 million 

2 5 million 

2 1 million 

1 million 

AVAIL 
METROTEN 

NO 

N/A 

YES 

N/A 

N/A 

DISCRIM 
PRICE/TERMS 
TO METROTEN 

N/A 

N/A 

NO/NO 

N/A 

N/A 

AVAIL 
MICROBAND 

NO 

YES 

YES 

YES 

YES 

DISCRIM 
PRICE/TERMS 
TO MICRO-BAND 

N/A 

NO/YES 

NO/NO 

T/YES 

NO/NO 

CABLE OWNERSHIP 
IN WHOLE OR IN 

PART 

46% CABLE 

371 CABLE 

0% CABLE 

0% CABLE 

0% CABLE 

A 

B 

C 

D 

E 

P 

G 

HBO 

AMERICAN 
MOVIE CLASSICS 

SHOWTIME 

CINEHAX 

DISNEY CHANNEL 

MOVIE CHANNEL 

BRAVO 

Movies, specials, 
orig programs 

Vintage movies 

Movies 

Movies 

Family 

Movies 

Cultural 

15 9 million 

9 million 

S 7 million 

5 1 million 

3 8 million 

2 6 million 

1 million 

NO 

NO 

YESJJ/ 

NO 

NO 

NO 

NO 

N/A 

N/A 

YES/YES 

N/A 

N/A 

N/A 

N/A 

YES 

NO 

NO 

NO 

NO 

NO 

NO 

YES/YES 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

100% CABLE 

100% CABLE 

100% CABLE 

100% CABLE 

0% CABLE 

100% CABLE 

10% CABLE 

13/ Motroten carries Showtime as a result of the settlement of an antitrust lawsuit 



SERVICE DESCRIPTION 

H. SPORTS CHANNEL Sports 

NUMBER OF 
SUBSCRIBERS 

45,000 (FLA), 
800,000 (NEW 
ENGLAND), 1 
MILLION (NEW 
YORK) 

AVAIL 
METROTEN 

N/A 

I FESTIVAL Variety 30,000 

DISCRIM DISCRIM CABLE OWNERSHIP 
PRICE/TERMS AVAIL PRICE/TERMS IN WHOLE OR IN 
TO METROTEN MICROBAND TO MICROBAND PART 

N/A NO N/A 100% CABLE 

N/A NO N/A 100* CABLE 



123 

EXHIBIT G 

November 19, 1987 

Margaret Robinson 
Metropolitan Cablevision 
1250 Granger Rd 
Brooklyn Heights, OH 44131 

Dear Maggie 

Per your request, I've enclosed some information on The Fashion 
Channel Thank you, again, for your interest in our service) 
however, at this time The Fashion Channel is unable to offer our 
service to "Metro 10" We are currently a cable exclusive shopping 
service and are presently affiliated with North Coast Cable of 
Cleveland 

\ 
\ 

Maggie, when we talked, I was unaware of this information I 
hope that the information is helpful to you even though we will 
be unable to affiliate with your company at this time Should 
our board of directors decide to change this policy and offer 
service to MMDS companies, I will be sure to let you know 

Thanks, again, for your call 
success' 

I wish you and "Metro 10" much 

Sincerely, 

LLB/tt 

Enclosures 

cc. Morgan Lambert Howe 

2300 Computer Ave 1-46 
Willow Grove, PA 19090 

215-657-2005 

87-568 0 - 8 8 - 5 
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CABLE TV PROGRAmlNG/Nov 30, 19B7/P 4 of 10 
EXHIBIT H 

A DYNAMITE TEMPO FOR TCI 

Tele-Communications, Inc , will add Tempo TV to its program holdings, 
which already include equity in Turner Bcstg , American Hovie Classics, Black 
Entertainment TV, Cable Value Network, QVC Network and The Fashion Channel 

Tempo TV, the 12 5 mil -sub network in the process of reconfiguring 
its programming to appeal to the 45+ demographic, is a subsidiary of Tempo 
Enterprises Other Tempo holdings include the distribution of WTBS via satel
lite, cable systems serving 17,000 subs and two independent TV stations 

TCI has offered—and the Tempo board has agreed—to exchange S 6 mil 
shares of Tempo stock valued at $8/share for TCI stock valued at $21/share at a 
2 62S 1 ratio 

The TCI offer values all of Tempo's assets at only $45 mil (Tempo 
has traded as high as $21.25/share--equal to $120 mil —last year when the net
work dabbled briefly with carriage of home shopping programs) 

From Tempo's perspective, the deal feels closer to $16/share--$90 mil 
in total value—because it believes TCI stock is privately worth twice its 
current quote (CABLE TV INVESTOR ff399, 11/17/87) 

We reach a private market value for Tempo TV of $50 mil by adding up 
the company's separate pieces and subtracting them from the $90 mil value 

Total private market value of Tempo Enterprises . $90 mil 
Cable systems (17,000 subs @ $1,500) . 25 mil 
WTBS satellite distribution ($5 mil in c f ) . 25 mil 
Miscellaneous assets . 5 mil 

Subtotal . . . $55 mil 
Debt. . . 5̂_ mil 

Value net of debt $40 mil 
Tempo TV PMV . $50 mil 

© 1987 CABLE TV PROGRAMMING Estimates of Paul Kagan Associates, Inc 

The network, which in the past has sold most of its program time 
directly to producers, has generated cash flow as high as $5 5 mil as recently 
as 1986 (see table, P 2) 

Expenses associated with its program reorientation plans are expected 
to bring cash flow temporarily below breakeven in 1988 (a $153,000 loss is bud
geted), but a return to profitability is foreseen for succeeding years $2 8 
mil in 1989, $6 8 mil in 1990 and $12 4 mil in 1991 

Those pro forma cash flows and a $50 mil valuation would imply Tempo 
TV Sold for 17 8x 1989 c f , 7 3x 1990 c f and 4x 1991 c f 

Our analysis assumes TCI would allow the network to follow its current 
business plan (CTP 0112, 8/31/87) But Tempo TV could serve another purpose a 
launch platform for Turner Network Television (TNT) 

Tempo's 6 mil -7 mil full-time subs (of its 12 5 mil total) could 
solve some of the tight channel-capacity objections voiced by cable operators 
recently approached with the TNT proposal (CTP 0114, 10/29/87) 

Whatever the outcome, TCI's acquisition could prove a tonic for Tempo, 
whose sub counts stalled the past two years 

First, MSOs objected to a plan to add license fees, then Tempo made an 
abortive attempt to carry home shopping part-time 

TCI's position as an equity investor—despite being viewed negatively 
by some MSOs—has helped other networks, such as The Discovery Channel, CVN and 
TFC, grow rapidly 
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Tempo deal expands TCI reach 
NEW YORK—In a deal that will give 
TCI a foothold in the nascent TVRO 
business and further its involvement 
in programming the country's largest 
multiple system operator has agreed 
to acquire Tempo Enterprises in a 
transaction valued at $61 million The 
merger agreement provides for an ex 
change of TCI stock valued at $21 a 
share for stock of Tempo Enterprises 
at $8 a shore Tempo shareholders have 
the option of receiving $8 in cash for 
their holdings or converting their shares 
into TCI stock at a ratio of 2 625 to 
one On Nov 6 the last trading day 
before the deal was announced Tempo 
closed at $7 a share 

Tempo Enterprises, formerly known 
as Satellite Syndicated Systems, is the 
rommon earner for Superstation WTBS. 
In addition, it owns and manages 
Tempo Television, a 24-hour basic 
cable network with 12 million subscn-
bers cable systems serving 16000 
subscribers in the Southwest, and Tempo 
Development Corp a packager of sat
ellite programming to the backyard 
dish market -

The primary attractions to Tempo 
Enterprises for TCI say industry 
sources are its programming network 
and TVRO business John Malone 
president and chief executive officer of 
TCI, has been touting his interest in 
expanding TCI 8 involvement in the 
programming business for over a year 
now Two months ago he told a group 
of institutional investors that he would 
like TCI to have a percentage interest 
in programming equal to that in system 
operations (CV 9/28/87 p 12) This is 
a real *in into the programming 
market," says Gene Gawthrop execu 
tive vice president at Communications 
Equity Associates which represented 
Tempo Enterprises in the negotiations 
The bulk of the deal s value is in the 
network" and the license to transmit 
WTBS, he notes 

The common earner business gener 
ates $5 million a year in cash flow Not 
only will TCI gam access to that flow 
of money but also it will gain lmmedi 
ate cost savings by controlling the 
service The risk is that either the 
reimposition of syndicated exclusivity 
or the elimination of the compulsory 
license could mean the end of supersta 
tions entirely 

Malone has said WTBS could be 
converted to a basic network at that 

point, and until the legal and regu 
latory issues are resolved Turner Broad 
casting could start another channel 
TBS is exploring that possibility now 
under the working title of Turner 
Network Television (see separate story, 
page 36) 

As Steve Eflros, president of the 
Community Antenna Television Asso
ciation, notes Tempo Television could 
provide the vehicle for TNT "With a 
transponder and an existing audience " 
the building blocks are there 

Just as important an attraction to 
TCI is Tempo Development Corp This 
is a very important part of the deal" 
says Marty Lafferty president of Tempo 
Development TCI has big plans to 
pursue the TVRO market" much more 
aggressively than it has in the past, 
he says "We re on a very fast track," 
and TCI has bad "the opportunity to 
study us closely "says Lafferty •?„ ^ <-

Part of the plans for Tempo Develop
ment reportedly include merging those 
operations with those of Nethnk USA, 
which provides cable operators and 
TVRO owners with the signals of the 
three broadcast network affiliates in 
Denver the Denver PBS station and 
two Denver area independent tele
vision stations Tempo Development is 
designed to serve the TVRO market 
with packages of cable programming 
TCI owns 40 percent of Nethnk USA 
Western Tele Communications Inc 
owns another 40 percent and Nethnk 
founder Gordon Rock owns 20 percent 

According to Lafferty estimates are 
that the total TVRO market if C-band 
satellites continue to be used will be 5 
million households, a number which 
equals TCrs own subscriber figure of 
wholly-owned systems If the market 
moves on to K band satellites, it could 
be much larger At this time there are 
275 000 descramblers in place but 
according to LafTerty that number 
could leap in coming months 

Tempo Development now serves 
42 000 TVRO subscribers, Lafferty says, 
after just six weeks of marketing The 
company offers two services' one direct 
to TVRO customers, which allows them 
to pick their own packages of cable 
programming services, and another to 
cable operators, which offers dish owners 
three types of packages. 

The key point in the latter service is 
that the operators negotiate for the 
TVRO rights directly with the pro

grammers. Tempo Development is respon 
sible for handling calls from the oper 
ators themselves or the customers, 
authorizing the TVRO owner's receiver 
for the appropriate programming ser 
vices, and then billing the customers 
and collecting monthly payments 

While Tempo Enterprises has been 
an enthusiastic backer of the TVRO 
service, Lafferty notes that TCTs greater 
financial resources should allow the 
service to move into new areas 

The deal is contingent on receiving 
an acceptable fairness opinion the 
approval of the Tempo Enterprises 
shareholders, and various regulatory 
approvals. Because of the sue of the 
transaction TCI must make a filing 
under the Hart-Scott-Rodino antitrust 
amendments. In addition, the Federal. 
(VrmTniiT̂  rp tj onn Commission must ap
prove the transfer of Tempo's common < 
earner license for WTBS the transfer4! 
of the cable system CARS licenses and' 
several broadcast licenses " -, X 

As is the case every time TCI makes 
ffnnjl^fT nfqimphnni new questions ansa * 
about whether this is the deal where*} 
the Justice Department finally tells the' 
company it cannot grow any" more -

In this case questions of antitrust 
are not likely to center around the 
cable systems but rather around TCFs 
further moves into programming and 
its entrance into the TVRO market 
Department of Justice inquiries in 
recent years have focused on the ability 
of alternative delivery mechanisms to 3 
provide cable programming to subscn 
bers If TCI gains control over one of ̂  
those delivery mechanisms—the TVRO 
market—that would raise substantial ( 
questions However, industry attor t 
neya note that the market for TVRO 
program packagers is still highly de
centralized that there are a number of 
pwVugrpg services, i*™̂  that entrance t 
into that market still is easy * »•* ^ 

Where TCI could run into regulatory > 
problems is in its bid to control Tempo s ̂  
common earner license A broadcaster" 
cannot control its common earner and -
several years ago the FCC forced Ted | 
Turner to divest Satellite Syndicated ( 
Systems. Turner sold it to Ed Taylor,i 
now chairman of Tempo Enterprises, "* 
for $1 Since TCI already owns a 
percentage of Turner Broadcasting it^ 
is possible the company could run up^ 
against that prohibition. * ?'£. 

—Virginia Hunger Kahn^ 

12 CABL£VIS10N/N0VElCB£lt 23,19ST 
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Broadcasting E9Mar14 

• Wlretow cable Wretess Cable Assoc* 
K e n mcreaangfy actwe trade association 
representee, wireless catfe operators tiled 
comments on Tete-Communcatons inc s pro 
posed V*6-mdkon purchase of Tempo Enter 
prises inc saywig, mat TCl should provde 
assurances mat Tempo programing and trial 
of other services m when it has merest win be 
available io wireless cade operators and otn 
er potential compeuom of cable Assurances 
are necessary because o( TCls gro««ng verb 
cai negratKxi with progrmmers 

Wrefess catHe when uses mw of ITFS and 
MOS enamels to broadcast mumpte cable 
programing services to subscribers rs now 
available n such large markets as New York. 
Detrou and Cleveland 

FCC has turned down request by CaOtevi 
son Systems MSO wrm franchrse tor about 
one mrilion homes wrtfun Mtcroband targeted 
market to bar Mcroband Companies Inc 
from oflenng its service m outer boroughs of 
New Ybrk until other channels now hung up in 
interference disputes become avariaoie and 
Cablevtson can offer compeuuve wireless ca 
We service In responding to CaDievisons 
petiton Microband charged that CaOJevison 
was trymg to use FCC to okx* competition it 
also aneged three caoie p/ograrmng services 
afiiiiated witn Caoievisjon—SoonsCnamei 
New York American Movie Classics ana Bra 
vo—have refused to deal wrm Microoana m 
effort to weaken Mcroband s ao-ity so 
compete 
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Muti<hann«:i News - Marcn w IVWJ 

Cabbages * Kings 

Ops'Exclusivity 
Hot Worth the Trouble 

• y IhoMMa P WMithwtcii 
DENVER — It must have seemed tike a good idea 
at the tune but it is proving to be more trouble 
than it is worth 

The issue is exclusivity — granting • cable 
system the sole right to distribute a pamcuUr 
programming service within the system s franchise 
area 

HBO was first out of 
the box with an offer of 

wireline exclusivity de
signed to protect against 
overbuilden (but not 
aga ins t a l ternat ive 
technologic* such as 
multichannel MDSl st a 
cost to MSOs of 25 cents 
per sub per month 

Showtime quickly 
upped the ante offering 
a defense against both 

overbmlders and Ku satellite delivery (HBO has 
long been a backer of Ku-band delivery to cable 
systems I Most of the other services have their own 
versions of exclusivity on the drawing boards 

But all this fun just had to end somewhere and 
one could just count on a U S senator to provide 
the wet blanket It came in the form of a tetter 
from Sen John Kerry ID-MAI who questioned 
the antitrust implications of the HBO proposal 

Sen Kerry ma\ be nght or wrong HBO has a 
plausible defense that many businesses (movie 
studios automobile manufacturers etc 1 offer ex 
elusive distribution rights to their affiliates 

But the Kerry letter is only the first robin of 
spring many more are on the way There u a 
perception in Washington that cable is an uncon
trolled monopoly out to gain a death grip on the 
televison sets of America It doean t matter 
whether that is true In politics perception is 90 
percent of the game exclusive deals can only add 
to that perception 

And the benefits of exclusive contracts do not 
warrant the nsk that it might provide just the 
impetus for a brand new attorney general or some 
zealous congressional committee to launch a 
crusade against cable 

If somebody comes along with a better distnbu 
HOD system — be it a better cable system fi-
beroptics MMDS or something still undreamed of 
— the cable programming services will in short 
order either accommodate themselves to the new 
delivery system or watch some upstart program 
mer emerge to fill the vacuum 

ID such an environment it woo t be long before 
cable s exclusive deals are worth about as much as 

•rhen exclusive ngfas to sell 
Henry Ford came along 

The oar? real protection cable operators have 
from competition is to provide good service at a 
reasonable cost, and to stay a jump ahead of the 
programming and technology adding new services 
and adopting such new developments as fiber or 
high-definition television as they come along 

As long as cable operators do this they will have 
Imle to fear from overbnildera or alternative 
tachnologMB (at least those that now exist) 

But where systems provide poor service st in
flated prices and decline to add new services and 
keep pace with the technology all the pieces of 
paper m the world from Showtime and HBO won t 
— and shooldn t — save their P"TKial skins D 
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OCTOBER 26. 1917 A MCGRAW-HILL PUBLICATION 

THE KING OF 
CABLE 

TCI President John Malone is fast becoming the most powerful 
man in the television industry And a lot of people don't like it PAGE« 

*T 9E002 
' i 

A. Mb 

Mi 

DO H01OHIHSVH 
M3N EIET 

ZOO. 880IW 00»i*tOU 0050 

Z8a3«»lil0S-.l.M-aV0»»«»«*
1"'*iH' 

3 
1 



129 

THE KING 
OF CABLE TV 
MEET THE MAN WHO MAKES THE NETWORKS TREMBU 

Tune was running oat for James M 
Hoak Jr The president of Heritage 
Communications Inc. didn t know 

last January if he could beat the raiders 
preparing to pat tin cable-television com
pany m play So Hoak flew from his Des 
Homes headquarters to Denver hoping 
to be rescued by the one man he knew 
could make a quick deal—John C Ha 
lone president of Tele-Communications 
Inc. In Tost two hours says Hoak, they 
shook hands on Halone s proposal. TO 
would pay $1.8 bilbon for Heritage and 
keep Hook's management team m place 
It was the largest amount Hakme had 
ever paid for a single company Hoak 
left grateful and considerably awed. 

Hakme has been a big spender for 
close to three years now In that time he 
has shelled out nearly $3 bflbon for more 
than ISO cable companies. The result a 
that one out of every five cable subscrib
ers plugs mto a TCl-controlled system, 
giving the company twice as many cus
tomers as its closest rival Time Inc. s 
American Television A Communications 
Corp And Halone is now eyeing Storer 
Communications Inc—the country s 
fourth-largest cable company It a ex 
pected to be sold for around $3 billion. 

His acquisitions have made Halone 
46 the kmg of cable and, as the cable 
industry grows possibly the most pow 
erful man m television. Broadcasters 
and cable networks still decide what pro
grams to offer but Halone can decide 
whether or Dot to show them to ma sub
scribers. That makes Halone a formtda 
ble gatekeeper now that nearly half the 
country's viewers subscribe to cable in
stead of using antennas as they once did 
to pick up broadcast signals for free 

Td and other operators are big shots 
m their franchise areas because theirs a 
usually the only game m town. Opera 
tors don t have direct competition, and 
they have been able to set their own 
rates since January when the industry 
was deregulated Operators own the 
hardware—cable and overhead wire— 
that feeds the software or programs, to 

MBUSNESS WEEK-OCTOBER M 1387 

subscribers homes An operator can 
break a local low rated station, especial
ly a public or independent broadcaster 
by refusing to carry its programs. Local 
subscribers see only the national ser
vices operators choose to buy such as 
Christian Broadcast Network, the Span
ish-language Umvmon Inc. programs, 
kid s shows on Nickelodeon, the Black 
Entertainment Television Network, or 
the Arts & Entertainment Network. 

But Halone n more formidable than 
any other cable operator because if s vir
tually impossible to make money from a 
cable network without TCls 8 million 
subscribers. Indeed, Halone s support 
has launched fledgling networks and ha 
opposition has kept others from getting 
off the ground. Even producers of estab
lished cable programs, such as MTV and 
ESPN have learned that if s risky to try 
to charge then- biggest customer more 
than he s willing to pay Other cable op
erators rarely challenge Halone even 
when he negotiates deals that affect the 
entire industry 

A n t n HAND. Hakme has made his clout 
felt He was the driving force behind a 
deal that prevented Hollywood or the 
networks from getting a piece of Ted 
Turner's debtrplagued Turner Broadcast
ing System Inc. (page 96). So powerful is 
TCI that ngbt after Sumner H Red
stone CEO of National Amusement 
Corp bought Viacom International Inc. 
he made a courtesy eaD on Halone Via 
com owns several cable franchises anc 
programming services such as Show 
tune/The Hone Ch»""*1 and MTV And 
even KBC Inc chief Robert Wright, who 
is busily talking up the prospects of 
starting the network s own cable chan
nel, is wooing Hakme. 

Those who have been on the opposite 
side of the table m business deals say 
Halone is a bufly that he uses his finan
cial muscle ruthlessly Malone the hold
er of five college degrees frequently 
salts his conversation with profanity He 
doesn t think much of some TV network 
chiefs and dismisses them, in less-than-
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polite language as self impressed effete 
snobs He doesn t have to clear ha state
ments with anybody at TCI and has pret 
ty much a free hand in dealmakmg Ma 
lone and Bob Magness TCI s chairman 
and founder own more than half of the 
company's voting shares 

In early 1986 financier Irwin L. Jacobs 
saw Halone tn action Malone wanted a 
big piece of the fast-growing business of 
home-shopping programs which was 
dominated by an independent company 
Home Shopping Network Inc. Jacobs 
also wanted in through a discount mer 
chandiser COMB Co where he is a direc
tor He knew he would need Malone s 
help to launch a new cable channel and 
invited the TCI chief to meet him in Min
neapolis In less than an hour they had a 
tentative deal Malone promised to deliv 
er enough cable outlets to give the ven 
ture a good send-off In return Malone 
asked for a fairly large stake in COMB s 
Cable Value Network. Jacobs agreed 
Now 32 operators own half of the re
cently reorganized parent company— 
called CVN Cos —and the shopping chan
nel is shown on 104 systems The profit 
able channel should generate more than 
|300 million in revenues this year 
TROZSM OUT Some cable operators, 
however resent Malone s attempts to 
play them like cards in his dealmalang 
hand. But they're afraid to take him on 
pubbcly reserving their grousing for 
private safe occasions Malone doesn t 
have to threaten operators They know 
if they don t go along they could get 
frozen out of the next deal says John 
Tinker a cable analyst with Morgan 
Stanley & Co 

Malone says the accounts of his power 
and ruthlessness are exaggerated. May 
be so, but Malone was not Mr 
Guy in 1981 when the aty council 
Jefferson City Mo tried to get ndi 
of TCI The councO, unhappy with 
TCI s service planned to yank TCI s 
cable franchise when it expired m 
1982 and turn it over to a 
company Central Telecommuni
cations Inc. TCI sued the aty and 
threatened to undermine 
any cable company that 
took its place. A U S. Court 
of Appeals judge found that 
TCI said it would cut off ser
vice and let its cable wires 
rot rather than sell to anoth
er cable provider TO also 
tried to intimidate the aty by 
vowing to sell satellite dishes 
at low prices 

After the city council 
caved m. Central Telecom
munications the local cable 
operator charged TCI with re
straint of trade. Early this 

year the U S Supreme Court declined to 
hear an appeal of a lower court s judg 
ment against TCI a decision that cost the 
company nearly $44 million 

The judgment ts not the land of public 
ity the cable industry can afford these 
days With consumer complaints on the 
nse Congress is seriously looking at 
re regulating the cable operators 
They re rapidly becoming the newest 
generation of robber barons says 
Larry Munroe president of Municon 
Inc., a consultant to etttes on cable mat
ters And the ubiquitous Jack J Valenti 
president and CEO of the powerful Mo
tion Picture Association of America, 
says cable operators have abused the 
freedom they've had since January to 
raise rates and shift channels around on 
the dial at will 

Foreseeing the possibility that Con-

» 0 BUSWESS WEBGCCTOBEH X, 1987 

gress or federal regulators might limit 
the size of cable companies Malone be
gan decentralizing TCI in early 198C He 
cut the company into six separate divi 
sions each nearly autonomous with its 
own marketing accounting and engi
neering departments If forced, Malone 
plans to spin off the companies to share
holders—much as American Telephone 
& Telegraph Co was broken up He s 
even thinking of restructuring the com
pany without a push from Washington 
'We might do it if it looks like were 
getting too big or unwieldy or if our 
stock s too undervalued he says 

TCI stock has soared 66% since Janu 
ary to 25 but some Wall Street analysts 
believe TO still sells for less than the 
company is worth Malone rarely wor 
nes that his deals wQI dilute earnings 
We ve never bowed to the whims of 

Wall Street, declares founder Magness 
Not that Wall Street objects to a com

pany that shows virtually no signs of 
bloat With a corporate payroll of only 
250, TC3 has secretaries who work for 
several different executives There are 
oo public relations or human resources 
departments Ten senior executives run 
the day to-day business and each is ex 
pected to handle different departments 
TQ executives can fly on the corporate 
plane but when they visit New York, 
they'll sleep at the company's spartan 
two-bedroom downtown apartment 

L The TCI empire ts hardly 
strapped for spending money It is ex 
pected to generate $850 million m cash 
flow next year more than all three ma 
jor TV networks combined The company 
has $14 billion m total assets and oper 
atmg profits should hit $285 million this 
year on revenues of $17 billion Given 
that performance even TCI s $4 6 billion 
in debt seems manageable 

Some have nicknamed Malone Darth 
Vader after the villain in the Star Wars 
trilogy and the Force does seem to be 
with htm For all Malone s power 

though few people really know the 
klow profile executive and dealmaker 

Malone first showed his keen eye 
for an opportunity when he was a 
kid growing up in the affluent 
town of Milford, Conn He bought 
old surplus General Electric radi
os for $1 apiece fixed them up 
and resold them for $7 His fa 
ther a CE engineer and inventor 
encouraged Malone to study 
engineering He was fascinated 

by i t Instead of getting bogged 
down in fancy analysis, I learned 

to develop an educated feel or horse 
sense for things sa>s Malone His 
hard-driving father expected Malone to 
succeed And he did earning degrees at 
Yale and then at Johns Hopkins 
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THIS TOWN FOUGHT TCI 
AND WON—WELL, SORT OF 

But by then Malone was wear} of 
academs. In 1907 he joined management 
consultants McKinsey £ Co and later 
Genera] Instrument Corp s Jerrold Dis
tribution Systems Div which sold cable 
equipment Malone learned a lot about 
hardware but learned even more about 
how to deal with people Though only 29 
he managed to win the trust and loyalty 
of his cable operator customers. Years 
later the same customers remembered 
how Malone extended their credit while 
they were scratching to make it m the 
infant industry 

One customer former Texas rancher 
Bob Magness, showed ha gratitude m 
1973 by offering Malone the opportunity 
that launched his career Magness, who 
raised the money to start TO by selling 
some of his cattle needed someone who 
could run his small cable company 
which he based in Denver in 1965 to 
serve bny towns in Montana, Utah, Ne
vada, and Colorado Malone an out-
doorsman had had his fill of New York 
and wanted freedom to run a business. 
So he turned down the offer of a higher-
paying cable job with Warner Amex Ca 
ble Communications and joined TO The 
32-year-old Malone with a PhD m opera
tions research—a combination of math 
and engineering—under ho arm, was 
considered a novelty "a rocket scien
tist, recalls one employee 
Hrrrma BOTTOM. Malone arrived m Den
ver to find that TO was m trouble. Inter
est rates were soaring the stock market 
had taken a dive, and TCI naked default
ing on millions of dollars m loans "We 
were lower than whaleshit," says Ma 
lone. He showed ho mettle on one of h o 
first jobs The aty councfl of Vail, Colo 
was clamoring for mare services but 
didn t want to approve higher rates, so 
Malone cut all programming for one 
weekend and instead flashed the mayor 
and aty manager's names and phone 
numbers on the screen The aty surren
dered, but r a soon sold the system. 

For the next two years Malone 
fought aty cable regulators throughout 
the country and negotiated with bank 
era. His efforts began to show results m 
1977 when he succeeded m getting a $77 
million line of credit that allowed the 
company to refinance its debt A moder
ate drinker Malone says be "drank 
more booxe that night than any night m 
my life. 

Most of TO • cable systems were m 
small suburbs and rural areas, but Ma
lone had his eye on the h g tune. He 
stayed out of the big-ctty franchise bri-
ding wars of the late 1970s and bided ho 
time. He had to wait a couple of years 
all the while fattening up his treasury 
Thus TCI was ready to pick up the pieces 
when operators found they couldn t ful
fill their extravagant promises. Pitts
burgh was a model After losing milhons 

For Ronald D Sfneer the Luciano 
Pavarotb undent was the ulti
mate outrage. The retired musi

cian tuned m hs t Dec 29 for a Pavar* 
oth TV speenl only to discover that 
r>i«TiM) 7 no l™g»T earned pnhlir tele-
n s m . Instead, be got a home-shopping 
program. An irate Sptcer marched 
straight down to the local Tele-Corama-
mcanorm Inc. office m Springfield, a 
small nuTl town m western Oregon, to 
complain »nH found 500 other furious 
viewers there. I t was like the storm
ing of the BastiHe," Spacer recalls. But 
the mob found TCTs doors locked. 
They conveniently closed down for a 
four-day hohday " says Spacer 

It dxint take long for T O to ac
knowledge da gaffe. A week later it 
put the station back m the same spot 
on the <EaL But that <hdnt placate 
SpKcr He says that smee 1385, when 
TO became the franchise owner rates 
have doubled and servax has deterio
rated. He and a few stalwarts decided 
they weren't gomg to take it anymore. 
•WORST dJtfWJT The rebeJhon pro
duced a referendum last June that win 
allow the Springfield Utihty Board 
cans to buDd a cable sernce m competi
tion with TO. The SUB has commis
sioned a study to hefap rt oeade by Feb
ruary whether to go ahead. "People 
call from aD over and ask me now we 
did it and how they can get started," 
says SUB spokeswoman Mary Ann 
Rhodes. 1 teD them we cMot do it, 
the ntaxfns did it-" 

The fight cost both safes a lot of 
money A To-sponsored group oppos

ing the referendum, Springfield Tax 
payers Against Subsidizing Cable TV 
put $15000 into TV ads and mailings 
The rebel group, Cable TV Freedom, 
spent $12,000—about |10000 of which 
came from the Washington-baaed As
sociation of Independent Television 
Stations (nnv>. James B Hedhind, 
INTVs vice-president, calls TCI the 
country's worst eulpnt m abusing inde
pendent stations 

Shortly after the vote, which the reb
els won by the slimmest of margins 
TCI executives flew in from Denver to 
mend fences TCI contributed $2,500 to 
the annua) broiled chicken festival Do
nations went to other beat events 

Why doesn t TCI simply give its sub
scribers in Springfield what they 
want' After all, the 11000 customers 
are hardly a npple m the company*! 
overall revenue stream, and the rebels 
merely want fewer channels and a low 
er basic rate. TCI responds that the op
position does not represent all the sub
scribers The system a growing 
people are happy says J C Spark 
man TCI s executive vice-president 
"No one should complain about paying 
$16 for [31] channels 

One casualty of TO s programming 
decisions is Eugene s KlSR, an indepen
dent station m nearby Eugene that TO 
claims it doesn t have room for The 
low-powered KlSR may have to share a 
spot on the dial with a local-govern
ment access channel If s not great, 
but its better than nothing says 
ILSB • President John E. Field. 

Bj Kaihenne M Hafntr tx Springfield 
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of dollars there Warner Amex sold the 
franchise to TCI for a bargain $93 million 
in 1984 Malone told the Pittsburgh aty 
fathers that his company would supply 
only a bare-bones system The city 
agreed and TCI dismantled expensive 
equipment, closed showcase studios and 
slashed payrolls by 47% The posh down
town headquarters was moved to a for 
mer tire warehouse the number of chan
nels was cut from 60 to 49 

Only four years later the Pittsburgh 
system ts producing about $14 million a 
year m cash flow Despite rate hikes, the 
aty is pleased TO used the same formu 
la m franchises it launched or bought ID 
Washington St Louis and Chicago 

Despite the status he has won Malone 
doesn t frequent the Denver social 
scene Business and pobbcaJ functions 
leave him cold. A devoted family man, 

treats to his 200-acre hilltop property 
above Boothbay Harbor where he a re
storing a New England-style house built 
early in this century Malone pilots a 59-
ft_ Hinckley Sou Wester sailboat and is 
not above turning a penny by operating 
a small manna and boatyard near his 
vacation home 

Friends and business associates say 
Malone loves dealing even more than he 
loves sailing His extensive network of 
associates in the industry suggest the 20 
to 30 deals he considers each month. 
Usually hell call colleagues and invest 
ment bankers for information, but he 
often finds he knows more than they do 
John can reel off details about a little 

system he hasn t seen in two years 
says William J Bresnan president of 
one TCI subsidiary 

Malone s dealmaking skills and pa 

ATCTSPBEENT OF SUBSCRIBERS 
1HJ " 

A tCUJCKSCF SJB9CKBERS 
u n rut u c u itsoains 
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Malone often drives eight miles home 
for lunch and avoids working weekends 
so he can spend tune with his wife and 
two children The 6-ft 1-in executive 
prefers a casual an* at work, too—he 
despises memos, red tape and office 
politics. He s apt to wear slacks and knit 
shirts instead of suits. A passionate sail
or he has decorated his office with ship 
models and a brass shm s wheel 

Malone bves comfortably at his A 
frame house near Denver with a pool, 
pond, and indoor nding ring for his hors
es His collection of antique cars in
cludes Gary Cooper's old Mercedes He 
pulls down a modest $350 000-a year sal
ary but his TCI stock is worth $40 mil-
hon. Malone owns resort homes in New 
Mexico and on the coast of Maine An 
Easterner at heart, Malone regularly re-
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bence were tested over the three years 
he courted Robert and Marshall Naify 
the reclusive brothers who controlled 
United Artists Communications Inc. Fi
nally, in late 1985 when they decided to 
sell their 55% stake tn UA Malone was 
ready to write the check—but there was 
a hitch. The Naifys eager to avoid a big 
tax bite refused cash But after several 
months of negotiations the Naifys took 
$150 million m cash and $270 million in 
debentures convertible into Td stock 
starting in 1988. For just $150 million 
down Malone won 65% control of the 
nations largest theater chain operator 
with 2,200 screens and a 750 000-sub-
senber cable system. It cost him $1100 
per subscriber half the going price 
today 

That deal opened up new opportunities 

for Malone especially after Stewart D 
Blair the close associate he put in 
charge of UA went off on a modest buy 
ing spree of his own Blair bought the 
aters with 614 movie screens an opera 
Hon that sells mobile radios and a radio 
station in Grand Rapids Blair wants to 
put together package deals for advertis
ers and consumers UA recently set up a 
team comprising representatives from 
its cable theater and radio operations to 
study cross-promotion possibilities 

Malone has pretty much stayed on the 
sidelines this year as record numbers of 
cable systems have changed hands He 
seems crouched to pounce on Storer 
Communications whose owner—Kohl-
berg Kravis Roberts & Co—is getting 
ready to entertain bids Investment 
banking sources tell BUSINESS WEEK that 
four big names including TCI and Time 
Inc are considering a joint bid for 
Storer and its 13 million subscribers 
The consortium has not yet decided how 
to handle the acquisition if it goes 
through. It probably will be left intact to 
avoid huge tax levies No decision can be 
made untO the bidders sort through 
Storer** complex finances and layers of 
debt Malone wants Storer but says 
there s a limit to what hell spend for it 
•OOOFATKER. It s in such situations that 
Malone s record is worth its weight in 
cable companies Small operators know 
they have a lot to gam by being in the 
champ s comer TCI is a minority partner 
at 35 cable companies and that entitles 
its operators to the price discounts that 
the cable giant has negotiated with pro
gram suppliers Services such as HBO 
often set rates for TCI that are as much 
as 30% lower than other cable operators 
pay With extra cash to spend the cable 
operators can grow more rapidly They 
also become intensely loyal to Malone 

He s a sort of Godfather of the indus
try says broker J Patrick Michaels Jr 
chairman of Communications Equity As 
sociates in Tampa Everybody owes 
something to John 

Critics use the Godfather analogy too 
With lower program costs TCl-connected 
operators can spend more building their 
own little empires And when a system 
a for sale TCI can outbid competitors 
who pay more for their programming 
Commenting on the advantage TCI gets 
from the lower price it pays program
mers Frank Biondi CEO of Viacom, 
says It drives the whole acquisition 
machine 

When program suppliers try to deny 
Malone the low rates he wants he be
comes a fierce opponent ESPN discov 
ered that unhappy fact in 1984 when it 
tried to raise Malone s rates Malone 
threatened to drop the service a poten
tially devastating blow When wn tried 
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THE TED TURNER SHOW: 

SHORTER REINS, BUT A STEADIER RIDE 
> most accounts it has been the 
worst of tunes for flamboyant 
cable industry entrepreneur Ted 

Turner In the past two years he lost a 
house in a fire separated from his 
wife dropped $26 million on a pseudo 
Olympics m Moscow, and failed m a bid 
for CBS Inc. He became the laughing 
StOck Of Hollywood, tOO, for assuming 
$15 billion m debt to buy a library of 
classic, yet overly worn MGM movies 
And to top it off Turner was effective
ly forced this summer to give up con
trol of his Turner Broadcasting System 
Inc. to a group of ca 
ble industry operators 
led by John C Malone 
president of Telecom
munications Inc. 

But what s bad for 
Turner may yet be 
good for his TBS em
pire. With an equity 
infusion of $562 5 
million from the ca 
ble community, includ 
ing industry power
houses TCI and Time 
Inc. TBS has been tem
porarily bailed out of 
the financial mess cre
ated by Turner's over 
ly ambitious purchase 
of UGH Even more important, TBS is 
forging a potentially powerful new alli
ance with the operators The new in
vestors will give TBS a built m market 
of more than half the 43 million cable-
subscribing U S homes The risks are 
probably the least in our history' says 
longtime Turner confidant Terence F 
McGuirk a TBS vice-president 

However Ted Turner and his new 
crew of cable operators still must navi
gate some rough water TBS has to re
place $14 billion in debt, much of it 
pncey junk bonds with lower-cost capi
tal. If it can't, Turner wfll be forced 
next year to give up even more control. 
The operators who now hold seven 
seats on the new 15-member TBS board, 
or Time a big investor could possibly 
wind up directing TBS 
OVBRMOHT HMBATtON. Whatever the 
future holds right now TBS is doing 
just fine Its Cable News Network Inc. 
continues to add new subscribers rack 
up higher revenues and profits earn 
praise and boost ratings Even ad 
sales at SuperStation WTBS are outper
forming the company's expectations 

this year Although analysts think it 
may be years before TBS sees a profit, 
losses m the first six months of 1987 
narrowed to $63-8 million, an improve
ment from the $77A million lost m the 
same period last year And TBS stock, 
boosted mostly by the investment from 
the cable operators has doubled m the 
last year, to about $1&25. 

TBS B laying the groundwork for a 
cable channel to replace SuperStation 
WTBS, one which would allow operators 
to sell local ads. Although it may be 
difficult to pull off insiders say its 

likely to be a cable 
channel that would 
carry many of the 
classic movies in 
Mac's library major 
sporting events, and 
flpymal UflEtf rHIUMIIHg 

Says McGwrlc The 
cable industry B took 
mg far the big-event 
network.™ 

TBS also B exploring 
the possibility of add
ing other channels. In
dustry sources say 
TBS a having prehmi-
nary dacossMms about 
acquiring other basic 
programmers, such as 

American Movie Classics, Discovery 
Channel, or Cable Value Network. 
TCI s Malone B even toymg with the 
idea of havmg TBS use the program
ming expertise of Times Home Box 
Office Inc. While TBS may just be look 
mg for ideas, a launching pad, or a 
base of programs for its new channel, 
the result could very weB be the start 
of what both Makme and Turner have 
envisioned as n«nthpr contender for 
the title of America a fourth television 
network. 

But if Tomer does hop hack on the 
aequjsjtxm trail, dont expect a rerun 
of ha fiasco with MGM. New TBS board 
members vow to rem m the Atlanta 
cable magnate, who has a tendency to 
be unpractieaL While some TBS watch
ers say that Turner wiQ find it difficult 
to live with such tight new control, no 
one B expecting hnn to exit the cable 
industry soon. Although Turner may 
not be the powerful fixture m the in
dustry that he was before, his show at 
TBS s looking very much as if it s back 
for a return engagement. 

Bf Scott Tuxr tn Atlanta 
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to get a higher price from TCI in 1984 
Malone \oucd to help Ted Turner start 
a competing sen ice Botli ESI N and \ m 
abandoned their efforts to raise rates 
And NBC after months of negotiations 
with Malone in 1985 decided it uasnt 
worth the company s while to start its 
own all news cable show when it took a 
look at the low rates he demanded if he 
were to carry the channel 

The once-icy relations between opera 
tors and programmers are thawing It s 
increasingly clear that the cable industry 
needs more original programming if it 
hopes to attract new business and com 
pete for more national advertising dol 
lars Besides the investment in Ted 
Turner s bailout, Malone has put money 
in several home-shoppmg and movie 
channels as well as in entertainment pro
gramming that caters to black audi
ences He s urging other operators to 
join TCI in developing a war chest that 
will be used to launch a new network 
quality channel possibly using the 
Turner Broadcasting System as its base 
Says John E. Sie TCI s senior vice-presi 
dent *Now that weve shown we can 
band together anything s possible 
ovERftmrr Malone isn t staring at a tele
vision screen while he waits for his fel 
low cable operators to come up with the 
cash He s busy dabbling in newer lands 
of cable services He invested $5 million 
m X Press an information service that 
provides news entertainment, and finan 
ctal data to home-computer users via ca 
ble The service launched in May on 
TCI s systems has 3 300 subscribers and 
Malone expects steady growth Malone 
owns two-thirds of the enterprise the 
remaining third belongs to McGraw Hill 
Inc publisher of BUSINESS WEEK 

Malone has a lot nding on such invest 
ments Without new services cable can 
be overrun by advances m other techno! 
ogies such as direct satellite broadcast, 
which would allow programmers to skip 
cable operators and beam directly to 
dish owners Malone is concerned that 
new rivals such as utility and telephone 
companies will fight for cable business 
in well to-do neighborhoods Federal re
strictions now bar the Baby Bells from 
cable operations but the phone compa 
mes are fighting to have them lifted 

If they succeed they still must con 
tend with Malone His power brains 
and cash have already made him an 
equal of the networks and Hollywood 
studios as they wrestle for control of the 
entertainment business And those who 
have seen Malone in action know that 
it s dangerous to tangle with the king of 
cable 

By Mark Ivey tn Denver with Frances 
Seghert in Washington, Matt Rothman tn 
Pittsburgh, end bureau reports 
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Muni Dawson to leave FCC for Transportation Department 
II all goes well Minn Weyforth Dawson will go from regulating the 
broadcasting cable and telephone mduslnes to regulating the 
airline trucking and railroad industries within the next few 
months 

President Reagan tapped the 43-year-old Repubbcan who 
has served on the FCC since July 1381 to become deputy 
secretary of transportation Raagan 
named the current deputy James H 
Burnley (left) to succeed Elizabeth Dole 
as secretary Dole resigned last month to 
help her husband Senator Robert Dole 
(R-Kan) m his run tor the Republican 
presidential norrtnauon 

I know that Jim end Mimi will push 
ahead even further on such cntcal is
sues as airline safety privatization of 
public transportation space commer 
ctalizalion and industry and general 
transportauon safety Reagan said at a 
White House ceremony last Thursday And that list represents a 
tall order for both of them 

The two have not yet been formally nomnated but once they 
are they are expected to win Senate confirmation within a tew 
months Burnley may have some trouble because he antago-
razed key members of Congress during his four years as deputy 
secretary 

Following the announcement Dawson praised her cot-

leagues particularfy Chairman Dennis Patrick, and said she 
"would mas them dearly She acknowledged thai her stml al 
DOT will be a short one—fl will last no longer than the Reagan 
Administration—but that it should not be an uneventful one I 
trunk a lot of trungs need to be accomplished It* not likely to 
be a sleepy year, befieve me 

Dawsons appoaitment could resutl in 
a three person FCC The FCC a sup
posed to comprise five commissioners 
but it has been one short since Mark 
Fowler stepped down as chairman last 
April Bradley Holmes a former aide to 
Patrick and now head o> the FCCs Mass 
Media Bureaus policy and rules drw 
swn has reportedly been tapped to take 
Fowlers slot, but the White House has 
yet to nominate hem. 

According to FCC officials a three 
person FCC is not preferable but it ts 

workable Under the FCC charter, three comrresswneni consti
tute the quorum necessary to take actions 

SpecutatKXi of who would replace Dawson began even as 
she accepted the Presidents praise in the White House rose 
garden before her colleagues family Inends and a roped-of! 
gang of reporters and television cameras 

Two of the names being mentioned were on the shod list for 

Turner's TNT adds spark to Atlantic Cable Show 
New basic cable network, planned 
for March launch stltl needs board 
approval on the wish list major 
sports events Including the Olympics 
Academy Awards Grammys pageants 

led Turner in a keynote address opening the 
Atlantic Cable Show revealed details about 
his planned basic cable network Turner Net 
work Television which he said would be a 
cable-exclusive program service built 
around major television events The service 
which needs the approval of the Turner 
board which u scheduled to take up the 
matter at a meeting on Friday Oct 16 
would be supported by both advertisers and 
cable operators 

Turners supersiauon WTBSTTV) Atlanta 
"has gone about as far as it can go " Turner 
said "1 need to get subsenber fees so we can 
go to the next level The fees he envisions 
would begin at 10 cents per month per sub
scriber in March 1988 and would increase to 
20 cents m March 1989 He also a i d the 
network would carry 10 minutes of adverus 
mg an hour with three to four minutes 
turned back to the cable operator 

The events Turner wants to go after in 

dude Major League Baseball the National 
Basketball Association NCAA basketball 
all the college football bowl games and asso
ciated parades the Olympics the Kentucky 
Derby the Daytona 500 the Indianapolis 
500 thcPGA U S Open golf the Masters 
the Bntish Open Wimbledon U S Open 
tennis Miss USA Miss Teen USA Miss 
Universe the People s Choice Awards the 
Amencan Music Awards the Kennedy Cen

ter Honors the Academy Awards the Ton) 
Awards and the Grammys Turner s Good 
will Games would also appear on the new 
network 

Turner made it a point to claim that mak 
ing the new service cable-exclusive was his 
idea And he said his legal counsel has ad 
vised him that because TNT would be a start 
up service it would not run afoul of antitrust 
laws Cable prognmers have come under 

Aflame Ctfy Conweon C*rtV 
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the seat now tentatively set aside lor Holmes—Susan Wing an 
attorney ai the Washington law firm Hogan & Hartson and Allen 
Moore minority chief of stafl of the Senate Commerce Commii 
tee 

Also being mentioned last week were Robert Pettil a former 
aide to Dawson who is now practicing law at Wiley Rein & Field 
mg and Rodney Joyce a former deputy at the National Informa 
tion and Telecommunications Admtnistalion who is an attorney 
with Rnley Kumble Wagner Heine Underberg Manley & Casey 

According to one FCC source Patrick is sitting this one out 
Patrick will concentrate on getting Holmes sealed the source 
said and avoid politicking for any replacement for Dawson 

There was no word from the Wnite House on Holmess status 
last week But the more time that elapses without a nomination 
the more talk there is about a recess appointment which would 
give Holmes the seal until the 100th Congress adjourns late next 
year Congress is currently expected to recess by Thanksgiving 

If Burnley's attitude toward Congress is confrontatonal Daw 
son's is conciliatory During her six years at the FCC she helped 
assuage congressional concerns over the FCCs deregulatory 
initiatives Having spent 12 years working on Capitol Hill she 
probably understands Congress better than any other member 
of the FCC 

Dawson was considered the FCCs expert on common earner 
matters Some of the other commissoners who didnl follow 
common earner in such detail listened to her very carefully, said 
FCC Commissioner James Queflo I was among them 

Dawson went along with most the the FCCs deregulatory 
moves in broadcasting matters, but was more than a fotlower 
When the FCC was liberalizing its multiple ownership rules in 
1984 she persuaded the FCC to temper the new rules by plac 
mg a cap on on the percentage of homes any one broadcaster 
may reach 

She did cable a favor by insisting on a frve-year sunset on the 

FCC^ new must carry rules but she has expressed concerns 
about the monopoly power ol cable systems 

Represenatrves ol the industries she has regulated had good 
things to say about her last week 

"We think she has been an extremely good commissioner 
said National Association ol Broadcasters President Eddie 
Fntts Her views have been fair and balanced Shes always 
willing to listen and consider our proposals although she has 
not always voted with us She has an expansive view of the 
communications landscape We will miss her at the commis 
SXXi 

Said National Cable Television Association President James 
Mooney She has been fair and knowledgeable and its hard to 
ask for any more than that 

Andy Schwartzman executive director ol the Media Access 
Project which has resisted many of the FCCs deregulatory 
efforts had a considerably different view "We wish her well he 
said But if she does for air travelers what she has done to TV 
and telephones we will all be stacked up over Chicago at first 
class fares 

Speculation that Oawson would leave the FCC lor a higher 
government post has waxed and waned ever since Dennis Pat 
nek beat her out last January to succeed Mark Fowler as FCC 
chairman (BROADCASTING Jan 26) 

Dawson has some valuable Washington connections Be
tween 1973 and 1981 she was an aide and at the end chiet of 
staff to Senator Robert Packwood (R-Ore) who helped get her 
the FCC seat in 1981 The senator was spectacular He went to 
bat for me she said in a 1984 interview Packwood also pushed 
her for the chairmanship in 1986 

Her husband Rhett B Dawson the former stafl director of the 
Senate Armed Services Committee has worked in the White 
House since April as the assistant to the President for oper 
ations overseeing the offices of staff secretary administration 
and military (BROADCASTING Apnl 6) 

fire from noncable constituencies that claim 
they are not getting a fair chance to obtain 
cable programing 

The new service would premiere in March 
with an exclusive showing of "Gone with the 
Wind which Turner bought with die MGM 
film library Turner said he hoped the service 
would present onginal dramatic programing 
in addition to the major events To fill the 
void on Turner s superstation WTBSCTV) At 
lanta once the sports programing moves 
over more movies would be scheduled he 
said As to where operators could find room 
on crowded systems for the new service 
Turner said "You 11 have to make room 
where you can " 

In his speech Turner said die cable indus
try needed to improve in four functions to 
move ahead He said cable has adequately 
covered niche programing It now Deeds to 
develop "dramatic first run programing that 
competes with the networks " Second the 
cable industry is "way behind in [its] ability 
to promote Third penetration should 
reach 70% in die next Five to seven years 

an achievable goal ** And fourth cable 
needs to "dramatically improve its share of 
advertising dollars" He said television 
broadcasting had a five to one advantage 
over cable in ratings but a 10 to one advan 
tage in ad billings He said advertisers are 
playing the basic cable networks against one 
another and inventories need to be constrict 
ed to increase rates He saw no reason why 
cable cannot get 30% to 40% of local TV 

sales in the future 
Turner said the industry shouldn t com 

promise away things that are important to 
consumers " referring to action in Washing 
ton that would reinstitute syndicated exclu 
sivity Broadcasters and Hollywood as chief 
proponents of reinstitution are "doing it for 
their own selfish interests " he said and not 
for the benefit of the public He also said he 
was not happy with the must-carry compro
mise although he did not challenge the lat 
est set of rules But he said they were still 
discriminatory "1 never asked for must carry 
for CNN " he said Automatic carnage "is 
not their God given right" D 

Broadband s Kahn plans fiber 
optic overbuild on NYT Cable 
system in Southern New Jersey 
Irving Kahn wants to put a little fiber into 
cable s diet 

To prove that fiber optics is an economi 
cal reliable alternative to conventional co
axial technology the chairman of Broadband 
Communications plans to build a fiber optics 
cable system in southern New Jersey which 
is already served by cable installations be 
longing to die New York Timet Kahn who 
sold the Times the system that he now in 
tends to overbuild revealed his plans at the 
Community Antenna Television Association 
open forum dunng last week s Atlantic Ca 
ble Show 

A long time supporter of fiber optic tech 
nology Kahn said he decided to put into 
practice today what we ve been yelling 
about for a long time Kahn hopes to have a 
full v a l e cable staff on board in 60 to 90 
days and to explore the feasibility of estab
lishing fiber optic systems in other parts of 
the state and the country 

Kahn believes that declining prices of fi 
ber optic technology make it just as feasible 
to install fiber optics as to build a 550 mhz 
coaxial cable plant 

Kahn said fiber optic costs are running 
five cents a foot He predicted that with in 
creased use of fiber optics in the next few 
years systems could be built for $500 per 
home Maintenance costs of fiber optics are 
much lower than thai of coaxial he assert 

Od 12 ISO? 
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ed 
Kahn said one key benefit of fiber optics is 

its ability to provide greatly expanded chart 
nel capacity which he said would give cable 
an opportunity to become the local soapbox 
in the community " Fiber optics would allow 
cable operators to program 100 channels 
while using only 25% of the system s capac 
ity 

Systems could use such capacity for such 
services as electronic mail which Kahn said 
have been largely ignored by the cable in 
dustry He predicted that the "downtown rev 
enue" could one day equal the revenue from 
all of the entertainment services 

Expanded channel capacity could more 
easily accommodate high-definition televi 
sion which Kahn believes needs 12 to 18 
mhz of bandwidth Stereo television could 
also be more easily implemented with fiber 

' optics 
Fiber optics could also provide home 

owners with gas electric and water meter 
readings he said 

To carry out his plans for fiber optics 
Kahn is applying for franchises in areas 
where NYT Cable operates .{Kahn built the 

I original system of 35 channels and two-way 
[ interactive services in 1967 He sold it to the 
l Times company m the early 1980s His con 

sultancy and noncompete agreement with 
the company expired last March ) 

Kahn said he chose the NTY system be 
cause of the low channel utilization and his 
belief that there should be more subscribers 
and more homes taking interactive pay per 
view services (Roughly half of the NYT 
system ts equipped with Sprucer interactive 
technology) 

"If the existing cable operator has done 
his job that s not the system that can be 
easily overbuilt ** he said Bui the key he 
added was fiber optics If a 550 mhz coax is 
overbuilt by a 300 mhz coax he said "ev 
erybody is going to lose 

Although his initial system will be a hy 
bnd of fiber optics and coaxial he has plans 
for the entire system eventually to be con 
stmcted with fiber optics Initial financing 
will be his own Kahn said adding that he 
does not plan to bring in outside investors 
until the system is proved 

Kahn also warned cable operators about 
competition from direct broadcast satellites 
and telephone and electrical utilities A 
number of phone companies already have 
moved heavily into fiber optics "Wry 
frankly it s almost too late for cable to get 
into fiber he said At the same time he pre 
dieted dire consequences if it did not "If you 
don t understand your possible competitors 
you re doomed " Kahn said 

He believes the telephone companies have 
refined technology so that fiber optics is 
easier to split in the field and is cheaper to 
repair Except for a smattering of efforts by a 
number of operators American Television & 
Communications is the only player that is 
making a major push with fiber optic techno
logy 

ATC is developing a system of using fiber 
optics from headend to fiber nodes where it 
would be integrated with the existing coaxial 
plant thai carries channels into the home 
ATC hopes to have a laboratory demonstra 
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lion model vuthm the next six months and 
hopes to roll out the technology to its sy< 
terns within the next one to three years 
ATC s Kansas City system has been targeted 
for the initial implementation 

The Ley to ATC s fiber optics plans said 
James Chiddix vice president engineering 
ATC is that it reduces significantly the num 

ber of amplification points in a system ATC 
will overlay its existing coaxial plant said 
Chiddix but only a fraction of the system 
would be fiber optics Applying what ATC is 
developing to its Honolulu system Chiddix 
said only 100 to 200 rrulcs of the 1 600 miles 
of plant would be a fiber optic overlay ATC 
hopes the expense of fiber node electronics 
can be reduced to the point that fiber optic 
plant could get within one half of a mtle of 
the home 

ATC for now sees no need to extend fiber 
optics technology all the way into the home 
Chiddix said coaxial is more compatible 
with existing consumer electronics is al 
ready in place and with fiber optics delivery 
more and better signals to node points a 
very good broadband pathway capable of 
handling expanded channel capacity for 
such services as HDTV 

Cable and broadcasters at odds 
over Bryant repositioning bill 

The Atlantic Cable Show served as the first 
open forum for debate on the channel reposi 
ttomng bill introduced by Representative 
John Bryant (D*Tex ) with cable officials 
roundly denouncing the bill and broadcast 
lobbyists describing it as necessary because 
of continued channel changes by cable oper 
ators 

The bill which picked up the endorse 
men! of the Motion Picture Association of 
America last week (see page 79) would 
grant local officials the power to mediate 
disputes over channel realignments John 
Summers senior executive vice president 
National Association of Broadcasters said 
the bill was needed "based on immediate 
past history " of channel changes by cable 
operators Broadcasters spend hundreds of 
thousands of dollars on channel promotion 
which he said can "go down the dram over 
night" if a cable operator moves a broadcast 
er from his FCC assigned location to another 
channel 

James Mooney president of the National 

Cable Teles ision Association countered by 
asking whether Summcn. was comfortable 
uith local governments which may come 
under the investigative scrutiny of local tele 
vision broadcasters deciding where their 
channels should be placed What a.\ked 
Mooney prevents a mayor from moving a 
VHFaffiliatc to a much higher channel post 
lion because he has a grudge against the 
station'* Summers said he assumed the local 
cable official and not the mayor would be 
making that decision and the situation Moo
ney described was a worst-case scenario "I 
don t see any other resolution to that prob
lem " Summers said in referring to the Bry 
ant bill The FCC is unlikely to do anything 
about the problem he said but he acknowl 
edged that legislation is probably a long 
shot 

Shaun Sheehan vice president Tribune 
Broadcasting told the cable operators that 
the solution in great pan is in your hands " 

He emphasized the importance to Tribune of 
channel assignments that reflect the broad 
cast dial It s important to us to come up on 
channel I I he said referring to Tribune s 
wpixfTV) New York 

Ben Carp vice president for government 
affairs Turner Broadcasting said the broad 
casters position on the bill threatens the im 
proved relations between the industries He 
called the Bryant bill a very ugly episode " 
In referring to his boss who successfully 
challenged the must-carry rules Carp said 
it will be "tougher for Ted to pull back when 
the next compromise is reached because of 
broadcasters support for the bill He also 
said the legislation is a UHF bill to keep the 
competitive advantage UHF obtained when 
earned on VHF channels on cable systems 

Summers retorted that the bill doesn i vio
late the provisions of the must-carry com 
promise All n says he said is that dis 
putes must be worked out on the local level 
It doesn t mean a mandate for broadcasters 
to be on-channel he said But of concern to 
some cable operators in the audience were 
the number of jurisdictions that could be tn 
volved m alignment questions NYT Cable s 
system in southern New Jersey it was point 
ed out has 55 different franchise authorities 
all of which could be involved in a chal 
lenged channel shift It could be a bureau 
cratic nightmare 

The Bryant bill got another airing the next 
day when Preston Padden president of the 
Association of Independent Television Sta 
tions and Michael Soper senior vice presi 
dent development Public Broadcasting 
Service squared off against Stephen EfTros 
president of the Community Antenna Televi 
sion Association and Gerry Lenfest presi 
dent of the Lenfest Group 

Padden said the bill was a reasonable and 
moderate" solution to a problem that de 
spue publicity has not gone away My 
phones are ringing off the hook he said 
from members with channel repositioning 
horror stones In many instances he 
charged shifts were made without notice 
and during crucial ratings periods He also 
said in many instances second sets in the 
home are not cable ready so if an indepen 
dent has been moved above channel 13 it 
cannot be viewed The ratings that mdepen-
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dents are getting under the proptometer 
24% of the total audience jceordme to Pad 
den prove that consumers like independent 
programing and that cable operator:, should 
not move channels thinking that onh small 
audiences are involved 

Soper said the 152 reported shifts of puh 
lie broadcasting stations in 1987 has a f lccM 
44% of all public stations We re worried 
about the trend he said in explaining pub 
lie broadcasting s support of the Bryant bill 
Al l the panelists agreed with one point made 
by Soper that lack of communication has 
helped to exacerbate the situation (Indeed 
public broadcasters from New York and New 
Jersey took out an exhibit booth at the Atlan 
tic show to explain their side of the reposi 
tiomng question (see page 83) ) 

Effros in raising many of the points Moo-
ney had raised was blunt about the legisla 
tion It is unconstitutional he said and the 
stupidest idea the broadcasters have ever 
come up with He questioned whether 
broadcasters understood the First Amend 
mem applications of local governments de 
ciding channel alignments When affiliation 
changes have taken place in a market he 
said viewers were able to find the program 
ing they wanted to watch without govern 
ment help 

Lenfest said his systems serving over 
240 000 subscribers had not moved any sta 
lions and it was his view the problem was 
"more imaginative than real " There are oc 
casions where channel shifts are justified 
but over all he said any changes create all 
sorts of headaches His advice was to leave 
the VHF s where they are and keep as many 
UHF s as possible on their on-channel as 
signments 

Lenfest called for regional cooperation be 
tween broadcasters and cable operators and 
also thought it would be valuable if both sides 
could agree upon guidelines on where chan 
nels should go Padden responded that no sin 
gle plan would solve the problem saving it is 
our hope to work it out on a local basis 

Mooney and company also discussed 
must cany and syndicated exclusivity Sum 
mers said he hoped the must-cany rules 
would survive court review but i f they did 
not an open marketplace would result If 
that happened he said the compulsory li 
cense would be eliminated soon afterward 
He also doubted whether the cable industry 
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could he pulled together for another crack at 
the rules and speculated that nuvhe Jack 
Valcntt | president of the Motion Picture As 
socialmn of America] wi l l be lh». winner 
when the dust settles But Summers did run 
bchc\e the local portion of the compulsorj 
license would be thrown out "There an. 
vcr> pragmatic people on the Hill he said 
And it is in the best interest of broadcasters 
and cable operators he said to preserve the 
compulsory license for carnage of local sig 
rials 

Carp said the defenders of the rules have 
their work cut out for them and he doubted 
whether they could succeed As for what 
happens i f the rules are struck down he 
hoped that -interindustry bitterness" could 
be avoided but with broadcasters support of 
the Bryant bi l l " I jus t don t know " 

Carp saw the FCC s consideration of revival 
of syndicated exclusivity as "a solution seek 
ing a problem He said it would be t o d 
consumer relations due to the "enormous dis 
ruption" in schedules that would result 

Summers said broadcasters have always 
supported program exclusivity and saw an 
opportunity to bnng back the rules when 
Dennis Patrick became FCC chairman He 
said the Ferns commission went too far in 
throwing out the rules in 1980 Mooney 
asked Summers what would happen i f rein 
stitution of the rules caused Hollywood to 
increase program pnees Summers said that 
was a possible scenario but that broadcast 
ers could handle that situation 

Summers s personal view was that syndex 
would be adopted but challenged in court 
At that point he said maybe cable and 
Hollywood would get together and solve 
their copyright problem which spills over 
into the program exclusivity debate 

Cable executives, mindful of phone 
companies and reregulation say 
industry needs to concentrate on 
programing marketing and technology 

Top executives from three MSOs plus one 
independent operator identified programing 
marketing and technology as the key driving 
forces cable needs to stay a step ahead of 
future competition The biggest hazards ca 
ble faces the Atlantic Cable Show partici 
pants said are reregulation intrusion by 
phone companies a revival of syndicated 

Fairness imbroglio 
As anticipated House passage ol an FCC authorization measure (H R 2961) stalled 
last week in a dispute over Democrats attempt to inject in an accompanying commit 
tee report a criticism ol the FCCs repeal ol its fairness doctrine Commerce Commit 
tee members came to a standofl over the draft of the report a week earlier ( I n Brief 
Oct 5} The Democratic cnticsm of the FCCs acuon caught Republicans by sur 
prise but by late last week they reportedly succeeded in excluding the language 
The report was to be filed late last Friday (Oct 9) and was said to contain no mention 
of fairness The bill could come up for action this week 

Originally the report was said to debunk the FCCs justification for elimination of 
the doctrine and to instruct the FCC not to participate in any judicial appeal il the 
doctrine is codified by Congress Committee reports are not binding and it is 
unclear what effect the fairness section would have had on the FCC The bills 
primary purpose is to establish funding levels for the agency in fiscal year 1968-89 

exelusivm for broade isi c ima re and fail 
ure jsanmdusin to live up toils promises 

James Cownte president of Heritage 
Communiealions and chairman ol (he Na 
tional Cable Television Associ Hum said 
w c ha\ c j lot of ground 10 de fend He said 

cable needs adequate channel capacitv to of 
fcr the new scrv ices conim- on hoard and in 
development That will siand the industry 

in good stead Cow nic said aeainst DBS 
telcos and overbuild competition He also 
urged operators to embrace the new pro 
gram services and develop cable-exclu 
sive programing which he said is a source 
of protection against competition Customer 
service also needs work he said Cowme s 
biggest concern was direct and indirect com 
petition from telephone companies Cross 
subsidization is something we can t toler 
ate he said 

Kenneth Bagwell president Storer Ca 
ble urged improvements in marketing tech 
nology and advertising sales He also said 
cable should capitalize on hi j j i definition 
television which is going to come a little 
faster than we think He called local adver 
tising the most underrated source of rev 
enue He said cable operators ought to have 
the courage to turn business down in order to 
squeeze inventory and increase pnees 
Storer he said has separated cable ad sales 
from the cable operation itself preferring to 
let ex broadcast sales personnel handle cable 
ad sales Bagwell urged cable operators to be 
careful how they conduct themselves I fear 
most reregulation Bagwell said 

Charles Dolan chairman of Cablevision 
Systems said the driving force in the cable 
industry wil l be the increase in skill and 
energy with which we perform the basic 
tasks of our services He identified those as 
service programing and marketing Dolan 
said Cablevision u as improving service u ith 
greater feedback from customer service re 
presentatives imers>stem competitions to 
increase penetration and improved installa 
tion task force training He said cable opera 
tors need the subscriber to sa> 1 cannot get 
along without cable Dolan saw no future 
threats only challenges The one menace 
he said was failing to do everything we 
could do 

Joe Gans president Cable TV Co ar 
gued for greater commitment to technology 
and urged operators to support the creation 
of a cable technology laboratory We ve 
gone flat Gans said We could have done 
HDTV eight to 10 years ago 

Scrambling also should have been done 
years ago he said Somebody has to take 
the leadership The bottom line Gans said 
is that technology made this industry 

Gans also was fearful of the costs to smaller 
operators if syndex is reinstnuted and opera 
tors are forced to drop segments of program 
ing and insert others 

On overbuilds Cowme said cable opera 
tors wi l l have to build areas wuh lower 
homes per mile ratios than in the past Bag 
well blasted the greenmail and cherrypick 
ing overbuilds but said he had no sympathv 
for operators who provide feu channels and 
poor service and are overbuilt Dolan said 
cable should take a ver) open attitude to 
ward competition wherever it ma> arise O 
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EXHIBIT K 

F o x W E I N B E R G & B E N N E T T 
171* MASSACHUSETTS AVENUE N w 

WASHINGTON, O C 2 0 0 3 6 

N ICHOLAS W ALLAPO 

March 4, 1988 

Hand-Delivered. Return Receipt Requested 

Hr H. Walker Feaster 
Acting Secretary 
Federal Communications Commission 
1919 M Street, H W 
Room 222 
Washington, 0 C 50554 

RE. Transfer of Control of Earth Stations Licenses WK42, 
E7990 — Your Reference #039-DSE-TC-88(2) and 
License E4599 — Your Reference I1038-DSE-TC-88 

Dear Mr Feaster. 

Enclosed are the original and five copies of the 
Wireless Cable Association's comments on the application for 
transfer of control of Tempo Enterprises' FCC licenses, which are 
referenced above 

I would be happy to respond, should you require any 
additional Information 

Sincerely, 

Nicholas W Allard 

NWA/rd 
E n c l o s u r e s (6) 
cc Cure Bradley 

James M Theroux 

! ir r '" 

tttt 4'IB 
TILC*>NOMC tot rim tiA<r-
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WIRELESS CABLE ASSOCIATION COMMENTS 
ON THE APPLICATION FOR TRANSFER OF 

CONTROL OF TEMPO ENTERPRISES' FCC LICENSES 

In connection with the acquisition of Tempo 

Enterprises, Inc. ("Tempo") by Tele-Communications, Inc 

("TCI"), applications have been filed for the transfer of 

control of the licensees of earth stations WK42, E7990, and 

E4599. The licensee of common carrier satellite uplink Earth 

Stations HK42 and E7990 is Southern Satellite Systems, Inc. 

("Southern Satellite"), a wholly-owned Tempo subsidiary. 

Southern Satellite is in the business of retransmitting 

television broadcast Station WTBS, Channel 17, Atlanta, 

Georgia to approximately 41.6 million cable television 

subscribers. The licensee of satellite transmit Earth 

Station E4599 is Tempo Television, Inc. ("Tempo TV"), a 

99.2%-owned Tempo subsidiary. Tempo TV is in the business 

of providing originated television programming to 

approximately 12 5 million cable television subscribers 

TCI, which would assume control over these two licensees, is 

the nation's largest cable television operator, with control 

of or interests in approximately 8 million subscribers 

The Wireless Cable Association is highly concerned 

about the potential repercussions of the transfer of control 

of these two licensees. While such a transfer may raise 

numerous communications policy issues, these comments will 

focus on its effect on competition in the retail market for 

satellite-delivered programming This transfer represents a 

vertical integration that will put the nation's largest cable 



141 

operator in control of two of the nation's most important 

sources of satellite-delivered programming The wireless 

cable industry has been restrained from competition with 

cable operators due to its inability to obtain satellite-

delivered programming. Wireless Cable's view is that 

programmers refuse to deal with wireless cable (1) if they 

are leery of alienating cable firms or (2) if the program

mers are owned in whole or in part by cable The refusals to 

deal bolster cable's power in the market for the delivery of 

satellite programming to the degree that if the transferee of 

these two licensees adheres to the typical pattern and the 

subject programming is not offered to competitors of cable 

such as wireless cable, then the competition in the delivery 

of satellite television programming to consumers will be 

gravely diminished. Wireless Cable asks that TCI respond by 

stating its intention to make the subject programming freely 

available to distributors such as wireless cable firms 

A. The Wireless Cable Industry 

The wireless cable industry consists primarily of 

firms possessing FCC authorization (or leasing capacity) to 

deliver programming received from satellites and retrans

mitted on microwave frequencies to small antennas on 

individual homes.A/ Currently, wireless cable firms are 

1/ The Wireless Cable Association is a trade association of 
firms -and individuals that are providing or intend to 
participate in the retail distribution of programming 
through one or a combination of the following services: 
Multipoint Distribution Service ("MDS"), Multichannel 
Multipoint Distribution Service ("MMDS"), Instructional 
Television Fixed Service ("ITFS"), and Operational 

2 
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operating in Cleveland, Detroit and New York, among other > 

places. Many entrepreneurs are attempting to bring wireless 

cable to other markets but have been hindered in both their 

attempts to secure funding and to start their businesses by 

the lack of assurances of programming availability 

Wireless cable firms typically can deliver 

satellite television programming2-/ to homes at lower costs 

than those incurred by cable franchisees. The principal 

reason is that cable wiring expenses are high and cable must 

wire an entire street to deliver programming to any 

individual home on a street. Wireless cable's fixed costs 

are smaller, and the marginal costs of each new subscriber — 

the costs of installing an antenna on a particular home — 

are less than the pass-by charges incurred by cable. 

B. The Denial of Programming to Wireless Cable 

Many programmers are refusing to deal with wireless 

cable.3/ The programmers' stated reasons include the view 

Fixed Service ("OFS") It also includes many others 
involved or potentially involved in this business, such 
as antenna and other equipment suppliers. 

2/ Satellite programming includes news (including weather, 
financial, sports, local, and general), sports (both 
regional and national), variety shows, movies, and 
shopping. 

3/ Cable franchisees typically market a basic service to 
their customers of 12 to 36 channels of programming, 
including local broadcasts Generally, customers can 
also subscribe to one or more premium services, such as 
movies. Most cable and wireless cable firms believe 
that in order to attract subscribers it is necessary to 
provide at least the major premium services and certain 
preferred aspects of the basic package, such as live 
sports and continuous news 

3 
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that wireless cable firms are not well run, the claim that 

wireless cable technology delivers a poor signal and is 

subject to theft; and the contention that future market 

penetration of such programming should be entrusted to cable. 

None of these alleged reasons has a sound factual basis. 

Wireless Cable has reason to believe, based on private 

conversations with programmers, that the programmers' 

motivation for refusing to deal is their unwillingness to 

alienate cable. 

Moreover, two years of operating experience by the 

Cleveland wireless cable system reflects the spuriousness of 

any criticism of the technology of wireless cable. The 

marketplace is an efficient mechanism for sorting the merits 

of various technologies, assuming it is permitted to function 

freely. The fact is that programmers and cable operators 

have stymied the development of numerous other alternative 

technologies, such as DBS, backyard dishes, and Ku-band 

satellites.A/ Finally, programmers and cable operators have 

aimed their efforts towards preventing the development of 

"overbuilds" for cable, 1 e.. "second franchises" that use 

the cable technology.5/ This demonstrates that established 

cable franchisees oppose not only alternate delivery 

1/ See e.g . Cable in Lead in Hill Home Dish Fight. 
Broadcasting, Sept. 29, 1986, at 31 (cable opposing Gore 
bill to make programming available to backyard dish 
owners). 

5/ See, e.g.. Shooshan, Cable's Changing Tune on 
Competition. Cablevision, Feb 1, 1988, at 15 (cable 
industry "seeks program exclusivity for itself against 
SMATV, MMDS, DBS and competing cable systems") 

4 
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technologies (regardless of their engineering merits) but ariv 

competitive retailer of satellite programming. 

In reality, the inability of wireless cable to 

obtain programming is the result of exclusive dealing 

arrangements between cable operators and programmers, and 

vertical integration between cable and programmers pursuant 

to which the acquired programmer refuses to deal with 

wireless cable. Individual cable franchisees are local 

monopolies^/ that have enormous national power when acting in 

concert. TCI is the most salient example.2/ in some 

instances, cable franchisees demand exclusive contracts by 

which programmers agree not to make their product available 

to competitors of cable In other instances the cable 

operators are indulged by programmers who refuse to deal with 

wireless cable firms. In still other instances programmers 

will sell to wireless cable firms only if the firms promise 

not to distribute the programming in competition with cable. 

Finally, even when programmers do offer their wares 

to wireless cable, they typically charge discriminatorily 

high prices, for no apparent reason other than, probably, a 

desire to please cable. All these practices have the effect 

of restraining competition at the retail level between cable 

6/ See Central Telecommunications. Inc. v TCI Cablevision. 
Inc.. 800 F.2d 711 (8th Cir. 1986), cert denied. 107 S. 
Ct. 1358 (1987). 

7/ See The King of Cable TV. Business Week, Oct. 26, 1987, 
at 88 (head of TCI is "possibly the most powerful man in 
television" — not only cable) TCI's cash flow is 
expected to hit Si billion in 1988, Multichannel News, 
Feb 29, 1988, at 1. 

5 
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operators and competitors such as wireless cable The . 

biggest losers are the consumers. As a result, the United 

States Senate has begun to express its concern over the 

denial of access to programming. Senator John Kerry recently 

noted that "efforts to promote one method or kind of retail 

distribution [of satellite-delivered programming] over 

another . . . can frustrate competition and ultimately harm 

consumers. ••B/ 

The ultimate weapon for cable operators to preclude 

retail competition is the acquisition of preferred 

programming for the purpose of exclusively distributing it 

through cable. This weapon has been used with increasing 

frequency. There are approximately 80 different satellite 

television programming services in existence, and more than 

half of such services are owned in whole or in part by cable. 

Indeed, even as the number of programming services has 

burgeoned, the pace of vertical integration has increased, 

so that cable's ownership percentage has remained constant 

during the last several years. TCI, the largest cable 

operator in the country, already holds equity interests in 

the following programming sources. WTBS, CNN, and Headline 

8/ Letter from Hon. John Kerry to Michael Fuchs, Chairman, 
Home Box Office, Inc. (Feb. 11, 1988) (attached 
hereto), requesting information regarding exclusive 
dealing arrangements. Senator Kerry states that such 
arrangements raise "fundamental antitrust and 
communication policy issues," particularly, "in light of 
recent reports by the National League of Cities and the 
National Cable Television Association of significant 
increases in the price of basic service in a deregulated 
cable market." 

6 
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News, all owned by Turner Broadcasting System (14.16%); Cable 

Value Network (20%); American Movie Classics (50%); Black 

Entertainment TV (16%); Event TV (10%), Discovery (14%), and 

Fashion Channel (10.5%). As one senior cable executive put 

it, the denial of access to programming creates "real 

potential public policy problems."9-/ 

The anticompetitive potential of vertical 

integration is exemplified by the recent case of New York 

Citizens Committee on Cable TV v. Manhattan Cable TV. 

involving cable television services in lower 

Manhattan. The defendant, Manhattan Cable TV, Inc. ("MCTV") 

has a cable franchise agreement with New York City. While 

the agreement itself is not exclusive, no other company has a 

franchise. MCTV is owned by Time, Inc. It offers 31 

channels as its basic service and three premium services, two 

of which (HBO and Cinemax) are owned by Time. The plaintiff, 

a citizens group, charged MCTV and Time with monopolizing the 

market for pay cable movie and non-sports entertainment 

programming service in lower Manhattan, in violation of 

Section 2 of the Sherman Act. This charge was based 

2/ Vertical Integration: The Business Behind the Boom in 
Cable Programming. Broadcasting, Nov. 23, 1987 at 40, 
68. With respect to some of these sources, TCI may have 
the opportunity to acquire more equity up to 25 66% 
of Turner Broadcasting System, and up to 14% of QVC 
See id at 4 2 Indeed, Ted Turner has conceded that 
cable operators led by TCI have de facto control over 
Turner Broadcasting System Turner Talking TNT. 
Broadcasting, Feb. 29, 1988, at 40. 

10/ 651 F Supp. 802 (S D N Y. 1986) 

7 
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primarily on the allegation that Showtime, the Movie Channel, 

and Bravo had all unsuccessfully sought channel access from 

MCTV. 

The plaintiff sought injunctive relief making 

channel capacity available to pay cable programmers 

unaffiliated with Time. The case ended in settlement when 

MCTV agreed to make available to its subscribers a single 

additional pay programming service not affiliated with Time, 

and to introduce one or more additional non-affiliated pay 

programming services when it upgraded its system in the 

future.ii/ 

Just as a vertically integrated cable company can 

deny channel access to programmers in competition with 

programmers it owns, it can deny programming to retail 

distributors in competition with its cable services. If TCI 

acquires control of Southern Satellite and Tempo TV, it 

might refuse to make WTBS and Tempo programming available to 

wireless cable at a fair price in those areas where wireless 

cable is in direct competition with a cable operator (which 

might or might not be owned by TCI). Indeed, one programmer 

that is partially owned by TCI, the Fashion Channel (10 5%), 

has instituted a policy of distributing its programming only 

to cable. The possibility of such a restriction of 

competition at the retail level with respect to Southern 

Satellite and Tempo TV as well is particularly troubling due 

11/ Mew York Citizens Committee On Cable TV v. Manhattan 
Cable TV. Inc , No. 86 Civ. 0859 (RSW) (S.D N Y Dec 2, 
1987) . 

8 
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to the very significant nature of the programming provided by 

these two licensees, and TCI's history of anticompetitive 

behavior. 

C. The Importance of WTBS and Tempo TV as 
Sources of Programming 

Southern Satellite and Tempo TV are extremely 

important sources of satellite-delivered programming. 

Southern Satellite is the only company that presently 

retransmits WTBS, which has the second largest number of 

subscribers for satellite television programming in the 

United States. This programming is on the short list of 

services preferred by every retailer of programming. It 

would be very difficult for a retailer to compete without 

such programming — just as, for example, a grocery store 

could not complete without milk and eggs to sell. Obviously, 

if TCI denied wireless cable access to WTBS programming, the 

injury to wireless cable would be severe.12/ 

Tempo TV is also a significant source of 

programming. Besides the fact that it already has 12 5 

million subscribers, it is widely anticipated that "Tempo TV 

could serve another purpose a launch platform for Turner 

Hetwork Television (TNT)."I3-/ TCI is interested in starting 

a new network-quality satellite-delivered channel, as is 

12/ Southern Satellite currently operates as a common 
carrier and, as such, apparently makes WTBS programming 
available to all retail distributors. See Tempo Deal 
Expands TCI Reach. Cablevision, Nov. 23, 1987, at 12 

13/ A Dynamite Tempo For TCI. Cable TV Programming, Nov 30, 
1987 at 4 See also Tempo Deal Expands TCI Reach. 
Cablevision, Nov. 23, 1987, at 12. 
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Turner Broadcasting System -14/ TCI and Turner could build) 

such a channel by starting from the existing Tempo TV 

subscriber base. While Tempo TV has previously been 

available to wireless cable, Turner has explicitly proposed 

making TNT a cable-exclusive service A5-/ If TCI denied 

wireless cable access to TNT, the anticompetitive effect 

would be even greater than a denial of access to the existing 

Tempo TV. 

D. TCI's History of Anticompetitive Behavior 

While it is disturbing to see any major source of 

programming fall under the control of cable operators, with 

the resulting potential for denial of access to wireless 

cable, it is particularly troubling to consider that these 

two sources could be controlled by a company with a history 

of anticompetitive behavior. In Central Tele-Communications. 

Inc. v. TCI Cablevision. Inc.. 
16/ 

TCI was found to have 

violated the federal antitrust laws in taking illegal 

anticompetitive actions to preserve its monopoly over the 

Jefferson City, Missouri cable television market. TCI was 

assessed $35.8 million in damages. The Jefferson City case 

may not be an isolated incident. For example, in H R M . 
14/ The Kino of Cable TV. Business Week, Oct 26, 1987, at 

88, 96. 

15/ Turner's TNT Adds Sparks to Atlantic Cable Show. 
Broadcasting, Oct. 12, 1987, at 31. 

16/ 800 F 2d 711 (8th Cir. 1986), cert, denied. 107 S Ct 
1358 (1987) 

10 



150 

Inc. v Tele-Communications. Inc..AX/ TCI has been accused 

of violating the federal antitrust laws in connection with 

cable television services in Kearney, Nebraska. 

TCI's anticompetitive behavior does not appear to 

be limited to the context of local cable franchisees. TCI 

has been accused repeatedly of reducing competition at the 

national level in the programming context. 

The [Motion Picture Association of 
America] has charged that TCI extracts 
"monopsony" rents from cable programmers 
and that it has acted as a "bottleneck" 
to the introduction of new programming 
services. Monopsony is buying power — 
the opposite of monopoly, which is 
selling power . . . Indeed, at least a 
few economists view TCI's situation as 
posing potential problems.AS/ 

E. Conclusion 

The pending applications for transfer of control of 

Southern Satellite and Tempo TV raise serious public policy 

problems, which will be exacerbated if TCI continues to 

pursue its apparent business plans. The FCC should consider 

whether there is a way to assure that such vertical 

integration will not lead to a denial of access to 

programming for retail competitors of TCI such as wireless 

cable. Specifically, TCI should provide assurances that it 

will sell all its wholly or partly acquired programming to 

wireless cable firms at non-discriminatory prices. 

17/ 653 F. Supp. 645 (D. Colo. 1987) 

18/ Kahn, Concentration and Power in Cable TV U S Seen 
Unlikely to Intervene Now. Cablevision, May 18, 1987, at 
86, 92-94 

11 
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Dated: March 4, 1988 Respectfully submitted. 

WIRELESS CABLE ASSOCIATION 

Chairman, Regulatory 
Affairs 
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'Hratd gvawi Senate * 
COMMITTEE ON COMMERCE. SCIENCE. 

AND TRANSPORTATION 

WASHINGTON DC 20610 

February 11, 1968 

Mr. Michael Fuchs, Chairman 
Home Box Office/ Inc. 
1100 Avenue of the Americas 
New York. Hew York 10036 

Dear Mi. Fuchs•__ 

I am writ ing to you with a nunbe. of i^uebtion. I !iav> 
about Eor.e Box Office, Xnc.'b ofCer of "wne l ine e x c ' . u s i v i t / 
to caoie jys tens anil - lul t iple syt ten opecatocs ('ISO' .>) wlutS 
c n . y IISO's piO'jrainninf;. Ao a nemoe of the Coni»un-c3t J"r 
Sutconn^tue of the Senate Cotniruice Coiut'itte'j, I nave been 
pa i t i cu la r^ / ln tore j tad in competition m the developing 
rn'nUet foi oahe ' l l tq - i l e l t veiod teiev.&ion piog^arinmg. 

HaO'C iK ' . ' h i e e ciusxvity piopojal has oeen dunbid 
"overbu-ld P'Otection" in cue trade pioi.s and de^c:_bec oy 
some con upet advocates aa "nionopol., maintenance" base .5 on 
copcui.ro ovei I t s po ten t ia l impact on hone v u u c i t . Tht» 
wirei inc e ' .c .u . ivicy piopooaj i." a i . o opposed b» ina l lv i «»• 
independent <_.ible systenc which n.e ^ o o i c i n j — oi ^ .sn - -
conpe t i t . " e so." i c . i" cormunxtiet. current ly sei"eu >jy on . , 
one cabi-> te lev is ion >,oteri. 1'on-cao e J ^ t r . o u c o ^ i ay i t-e 
t',- c pi(. t03al a_ jut l j no t . o . effGit, t h i s ti-ie J i i t i . «>r ->t 
pai t of "-he cable industry, to den,< eccto'. -o progianrc •'"j 
Li.ah u necr-s'aty to vo-pete wit.i ; . e <ii,tab> i^heci • ̂ ^, c 
•». = ten -r Lianc'i/'ic ar«iu . I unOi-is^anJ tl a<. .iEC .. «s. 
jndei ta l i 'n othu. eKCiu-iv.i., arran^eno-vts, .•»„ e'. IConceu oy 
i p p o i t . , tOi. e<6inle, tiiai. -30 i ; offei'.ng to nako <_vtble 
operator-' exclu nve Kt-'iand t a t e t3 J ^ t i ibutoi i •/ i. _n 
t h e n se .v ic* irsas. 

ESC is, of course, not the onli programmer engaged in 
activities which Laise such fundamental antitrust and 
communication policy issues, and I am well aware that HEO is 
affiliated with one of the najoc caole IlSO's, AmeiicaT 
Television & Conmunicationt Corporation (ATC, tniough it^ 
mutual patent T»ne, Inc. While your corpoiate oaient may no"-
u.iii to iave conpet.tois us< HBO to compete in ATC's own 

>lj ii nit W «OLl M —C«qm >*"C* t M M * U H H M M **m*M 

«b*i MM M nuMim n» •«*•*«. * w 
, 0 ^ 0 «oC«l'<"<* W .WIT W M W M l «4SfI« WIlCONtM 
Off* t<HTIU tlXAS ffWMA » TMU. A . V 
j d M t l | M t H M V C M U n i 
, O M • H U M ! tOutUM 

http://copcui.ro
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franchise areas, your policy as announced, does not seem to 
be limited to just such franchise areas. I am troubled by 
the appearance that HBO Day be involved in efforts to promote 
one method or kind of retail distribution over another, 
efforts which can frustrate competition and ultimately harm 
consumers. Accordingly, I would appreciate your response to 
the following questional 

1. What benefits do home viewers derive from 
arrangements such as HBO'a wireline exclusivity 
proposal, and what will it cost them? 

2. Would the 25 cents pei subscriber fee, 
apparently to be charged by KBO for exclusivity be 
collected "up front" when a cable operator agrees to 
purchase one of KBO's services, or would this fee onl} 
be collected in the event an overbu'lder competes or 
threatens to co-npete with the ensting caole operator 
within a franchise area? 

3. Is KDO's wireline exclutivity pioposal a policy 
developed by or directed by KBO's patent company or 
cable affiliate to advance its own interest? 

4. if the wiiellnc exclusivity pioiobal I. nut 
really a strategy developed oi directed jy PBO'T paipnt 
conpany oi c-alilc jilCiiiate, whj it _t not in l!3C':» 
inteiest, and also why is it not in the l.ot.«e neuei'-
inteiebt, for dZO '-0 piomots cornet1t<on £nong different 
tetall distributors oC its progtPBnin'j, inc"i_d-rg 
cable clibtrlbutoib, sue] as> wiieless cable, SIIATV, and 
DDS? 

5. To what e tcr.L do e^cliiji/.c/ oiranytipencc, 
suc'i as "BO'a ure'ane e.<c3usi\:ty proposal, 
e£iect.\eli l-r^t t!ic nuuber of iousenolds that liDO cai» 
leaci i .ncreese piicer, and inpedc conpetition ar>on<j 
those distributors seeking to 'sell satellite-delivered 
programming within anv local Market7 

6. To what extent is KBO's progiamming available 
now at fair terns and conditions, and will be available 
in the future, to cable overbuilders and any non-cable 
distributors who seek to compete with cable distributors 
for witom HBO is or will be available? 
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I so particularly interested in your response in light 
of recent reports by the National League of Cities and the 
National Cable Television Association of significant price 
increases in the price of basic service in a deregulated 
cable market. As you know, Consumer Reports has quantified 
consumer dissatisfaction with existing cable services. These 
Issues are similar to tho6e raised late last year when the 
Committee considered S. 889, the Satellite TV Fair Marketing 
Act. During the Senate Conunetce Committee's consideration of 
that measure, I raised the question of whether there is fair 
and adequate competition among alternative distributors and 
technological means of delivering such programming to home 
viewers-. I will be grateful for your assistance in examining 
tnis subject as I prepare for further Senate action on S. 889 
and related legislation this Spring. 

I look forward to hearing from you. 
1 

I /SJ/hcej.el'y, 

y.c -f Li*-, 
John Kerry • 
United States Senate 

Eon. Ernest F. Hollipgt 
!-on. Daniel X. Inouye 

Janes P. .looney. President, 
National Cable TV AsoOC j.otion (1CC.\) 
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Ktyiigyfaniigi fit, 
fhe Newspaper of the Changing Television Industry 

10 Offers MSOs 
srbuild Protection 

8y Lav Luchtar and 
CW YORK. C m - H o o . 
oa Office l a c laat w«ek haftn 
Sarmg nonipte eyateneopcra-
at the chance to g u a "wirebna 

tomaa* Soutfastok 
• i t — a j " • tba rif lwuial 
OMIJUHIDOO of HBO earnoaa. 
aud company m i preeadant of 
corporeM n a n UatW •TTWami. 

Tbe new patter aaaadalr 
flMMimtaatai aaaUfaj to 
faoU a aaaaad eabia ayatom to 
aa a w wooed aot be abt* to 
ofler HBO aarvaeartfcbe t a b * 
tof opKUaV • C M O oy tta 
UJlO excnarvtry COOOSOL H s O 

BOOM BOB Offica, Caaenan and 
FaaonL 

laa pooor wsead ool p m a o t 
mufochanael nrahtpooxi ajabv 
baaou aemoee, pmrau cable 
ryrtema or direct broadcaat 
aateUrte aa-neea from aflermf 
HBO tavkcta ID i n u earvad by 
covered cable eyiuraa. 

To run "wvattM cxduamty " 
Mr Pmchard aud. aahipU 
eyeuma operator* would have to 
meet certain pcrfonaaoc* ataa-
darda web as paroopancei tn 
H BO rn«rt*tinc campaign* and 
exutuuo of peoctratioo by HBO 
•ervwee to tba ooverad tyatere*. 
Thow pertornunca standards 
would vary from company to 
oompany 

ID addition participating 
operator* would be required to 
pay an additional (c« of 25 oeata 
per aubaoriber par montb lor aach 
HBO aervioe ou»utd 

Mr Pntchard seal the oew 
pobcv would DO* «if ect any exist 
tnf HBOcoatrecU loHtuaooaa 
wKert two companies are oow 

oflenac HBO a m M to OM 
aanM rnetocaara. dWy wiD ba 
a Do wad to comma* to do eo, he 
aaai 

Bui mmpanwi • pi 1114 on (or 
**«nrduM exefaamxy" would ba 
fuarentaed tbat famra over-
buunari would not be abb K p a 
comrecta *mh HBO 

M t Prhchard atid theaxchv 
amty provauuoe do not |aiaail 
•ay ttfal problem* baeauM 
"exdoarvny • a rafular and «ua-
dard pracOoa m tba entarum-
oxa i tndttetry " Ha noted tbat 
broadcaai oatworki frant atdn* 
aMty to tbttr affibatad —^T-itt 
and that o o t u studio* tall 
theaters axctoam rudxts to ran 

Mr. Prhchard aud tba new 
poucy waa a way of rvweramf 
tboat cable operator! who have 
been atroofly markctmf HBO 
aemoaa. The pobcy be a i d . 
"makee food bunneaa aenat to 
ua." 

Reaction araoof multiple 
systems operator! to the HBO 
plan « u feoenUy poenjve U A 
week, wrtb many top exacoovea 
•ayinf tbat thrv wentad to amdy 

the plaa furdW. The HBO pohcy 
"m oarumly attractive." atid ooe 
chief executive at a multiple 
•yetanu operator T h e n would 
ba market* where I wooU [ike 
axenamry 

Raaeooo from overbuildcra 
waa leas aotbuaiaauc Harry 
Coahint praadeot of TcbatL 
wfacb M ovarboildmc arveral 
Hand* cable ayaumt, aud tbe 
HBO pobcy demooatrmtea "the 
Un«th tbt Bcombeot MSOa and 
NCTA (Naooaal Cable Tdcvi 
• o a Aaaoaaooot memben will 
fO to block davclopcoaet of oom-
patmvt cable " 

M t Coahmc peaotad o a dial 
tbe vertical mtafrmooo of tbe 
cable mdnatry -wwh Time b e 
ownmf both HBO and A m m o 
TelrvtAoo d CororaunjcaOooa 
Corp — • u obaude to cora-
pttmva cable 

Irvmf Kahn whoee Chotee 
Cable Co ha* propoaed to over 
build tbe NYT Cabb eratema to 
Newjeraey would aay oerfy that 
"at tbu pout m ua>« w« re 
aaaiimtm HBO and the other 
profrunramf •ourcea wiU ot*i 
ua fairty and wnhoi the law " 3 

8 7 - 5 6 8 0 - 8 8 - 6 
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Rainbow Offers Ops 
Exclusivity Contracts 
W O O D B U R Y , 
NY—Rainbow Program Ea> 
Hi pt lata laat week unveiled ha 
veralon of eachiaivity contraete 
lor pay T V operator* carrying 
Rainbow'• aporta ehamele 

The "Marketing Incentive 
Program," as Rainbow ia eaB-
ing ita plan, gi*ea qualifying 
operator* eaehiaive right* to 
the aporta eemce in then' area 
a* well a* the right to beenae 
the eervice to other like opera
tor* within a specified terri
tory, if that operator reache* 
home* the MIP«qualified op
erator cannot The M l P. aaid 
Rainbow premdrnl ami rhirf 
eteeulive officer Mare 

I, is available to-afl 
pay-TV tocnnologite! cable*, 
• •Khhannel mnhipoint dla-
tribatlon service*, aatefIHe 

• D O UBTVCI •HOVDCaVvt Wmt" 

"The principle ia that the 

•portal channels are trying to 
L ^ M h t f i A ^ ^ U ^ ^ A ^ J a k * alas* . 

ooooine more wtoeiy oat* 
tribnted," M r Lnatgartoa 
•aid 

He acknowledged that a 
nb lc operator*, though, woold 
be anterested in the program 
largely he<auec of the poawbtt-
ny of ovti DUIHM 

To qaaltfy lor the M I r \ an 
operator ha* to be widely avail
able in en area, have wide pen
etration of the eports channel 
bi that eree, end agree to eev-

eru tenne relating to view* 
craMp* pronioftonal money to 
be epent end the eree't rate 
card M r I aigartcn eeld 
that the program wee etrwc-

by 

tnen they cavrently do for tne 
chennel bat othere wID etay the 
aame~ 

Rainbow bee Ave regional 
eporte services* 3purte\Jienncl 
IHew lOtttt SportstJiannel 
New England, SportaChannel 

Florida. SportoVWon Chicago 
and P R I S M of Philadelphia 
Some of the channel* are pay 
and aome beaie. akw contribut
ing to the difference* in M I P 
OjMnfieatioD* 

Rainbow alas own* Bravo 
and American Movie deanc* 
Mr Luetgarten would not *ay 
whethei aimilar programs 
wooJd be bnpleRiented for 
them, noting h wee "easier to 
get at this I the eporte channel.) 
becanee it le geographic LJ 



157 

Cool response to exclusivity offers 
MSOs have demanded overbudd insurance but now look askance at plans by HBO, others 

By J o h n Wolfe 

WASHINGTON—Home Box Office f 
unique "overbuild insurance" which 
lets cable affiliates purchase exclusive 
wireline distribution n g h U for HBO s 
pay networks likely will be the first 
of several such proposals from pro
grammers responding to cable operators 
calls for exclusivity At least three 
o ther programmers—Showtime/The 
Movie Channel Rainbow Program 
ming Enterprises and The Nashville 
Network—actively are considering ex 
clusivity offers network officials can 
firm 

Meanwhile operator response to 
H B O s offer has been decidedly luke
warm While HBO has received "a 
number" of signed agreements from 
operators, most major MSOs "want to 
have more in-depth conversations with 
us " according to one HBO official As 
a result, HBO s Feb 15 deadline for the 
offer is "flexible" the official tndi 
cated 

HBOs offer announced in a letter 
to affiliates from HBO President Joe 
Collins requires affiliates to pay a 
surcharge of 25 cents per subscriber per 
month for the exclusive rights to dis
tribute via cable HBO Cmemax or 
Festival The three-year agreement 
runs from March 1 1988 to March 1 
1991 

The proposal clearly is aimed at 
wireline overbuilds and does not apply 
to competitive distribution via satellite 
or microwave according to HBO "In 
the wake of cable deregulation there is 
a growing concern about overbuilds 
particularly as franchises become more 
broadly interpreted " Collins wrote 

"Not only have overbuilds demon 
ctrated little or no long term financial 
viability" he wrote "but we at HBO 
also question whether overbuilds are 
an effective environment for the long 
term growth of our programming serv 
ices" The exclusivity offer Collins 
said will give affiliates "an incentive 
to continue to aggressively market and 
promote our brands " 

Exclusivity will not be offered in 
already overbuilt a reas or where a 
franchise is shared by more than one 
operator HBO said The agreement 
also sets forth a number of conditions 
which operators must meet For exam 
pie affiliates must participate in HBOs 

promotional campaigns must pass 95 
percent of the homes within their 
franchise area and must maintain 
penetration levels of 12 percent for 
HBO 6 percent for Cmemax and 1 
percent for Festival 

Affiliates also "may not hold exclu 
sive cable distribution rights for any 
other pay or basic programming service 
whose programming consists primarily 
of theatrical films " HBO said 

Operators recently have placed cable 
exclusivity high atop their lists of 
priorities and programmers in addi 
Uon to HBO are beginning to respond 
Showtime may announce its version of 
an exclusivity proposal late this month 
a network spokesman said 

"We are still very much in the midst 
of discussions with our affiliates " said 
the spokesman who would not reveal 
details of the proposal "We re cer 
tainly not going to shoot from the hip 
on this one " he said T h i s is very 
much a decision based on affiliate 
input." 

Rainbow already has announced an 
exclusivity program for ita regional 
sports services (CV 2/15/88 p 11) Rain 
bows plan also would enable affiliates 
to sublicense the networks to TVRO 
SMATV and other distributors 

The Nashville Network is consider 
mg a proposal in which affiliates by 
paying a one cent/subsenber/month 
surcharge would obtain exclusive ca 
ble distribution rights T N N s plan is 
in response to a request from Comcast 
which has led the industry s call for 
exclusivity a TNN spokesperson con 
firmed 

But despite the industry s increas 
ingly vocal call for exclusivity most 
major MSOs have not rushed to em 
brace the HBO offer—with one excep
tion American Television and Commu 
nications HBOs sister subsidiary of 
Time Inc said it is "all for" HBOs 
offer 

T h e r e is no doubt in our mind that 
exclusivity is important in a compcti 
tive envi ronment ** stressed Fred 
Dressier ATC vice president of pro
gramming T o the extent that (HBOs 
plan) provides exclusivity" Dressier 
said "we re going to take it " 

Other MSOs were less committal 
Comcast Chairman Bob Clasen termed 
HBOs offer "a nice gesture to try to 
be responsive" to affiliates concerns 

"We think it is an interesting effort 
on their part * he said 

T h e concept in its general form has 
some appeal " said a Tele Communica 
tions Inc spokesman But " i t s obvious 
that some additional negotiation on the 
particulars may be necessary before 
any agreement can be reached" he 
said 

A Continental executive was more 
direct "We suggested that they need 
to rethink the whole thing " the official 
said T h e terms weren t right nor 
was the price " The official added that 
if HBO "wants me to pay a lot for this 
protection " it would have to be for a 
much longer period of time 

But "the whole concept of exclu 
sivity is important to the operators 
and all the programmers are going to 
have to focus on this " he continued 
"And HBOs got to refocus on this 
They don t have the ngh t answer yet * 

American Cablesystems involved in 
several overbuilds in Florida likely 
will not take HBO up on the offer "I 
don t think there is much there that is 
going to be attractive for u s " one 
company official said " I t s going to 
end up in the cour ts" he predicted 
"and t h a t s not something we want to 
be involved with " 
ArHBOs proposal has attracted keen 4—• 
interest from another source Sen John 
Kerry D Mass Kerry who sits on the 
Senate communications subcommittee 
said that HBOs plan has been "de
scribed by some consumer advocates 
as monopoly maintenance 

In a Feb 11 letter to HBO Chairman 
Michael Fuchs Kerry said he was 
"troubled by the appearance that HBO 
may be involved in efforts to promote 
one method or kind of retail distnbu 
Uon over another efforts which can 
frustrate competition and ultimately 
harm consumers " 

Kerry asked Fuchs how the plan 
would benefit home viewers and » hethcr 
the plan came from HBO Time Inc or 
ATC And "if the wireline exclusivity 
proposal is not really a strategy di 
reeled or developed by HBOs parent 
company or cable affiliate " he asked 
"why is it not in HBOs interest to 
promote competition among different 
retail distributors of its programming7" 

An HBO spokesman said the com 
pany has not responded to Kerry s 
letter a 

CABixvistoN-FCBAUAJiYa net n 
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Making the case against overbuilds 
Most have been financial or operating failures and usually lead to buyouts 

B j R i c h a r d U c r i n i n 

It sliouldn t come a s news to anyone 
that a franchising authority is gener 
ally empowered to decide how many 
cable franchises will be awarded within 
its particular franchise area The vast 
majority of existing cable franchises 
arc by their terms "nonexclusive" 
The House Report accompanying the 
franchising provisions of the C iblc 
Communications I olicj Act of 19S4 
states that the act grants the fran 
chising authority "the discretion to 
determine the number of cable opcr 
ators to be authorized to provide service 
in a particular geographic area " Such 
"discretion" is part and parcel of the 
cable business territorial non-exclusi 
vity is in part a check and balance on 
the operator s performance 

It is similarly not surprising that 
throughout the historj of t n e cable 
industry significant lasting overbuilds 
have been few and far between Over 
builds have been financial or operating 
failures usual!} giving rise to a buyout 
by one operator of the other Despite 
some recent sound jnd fur) and de 
spite the recoid high svstem sales 
prices this is unltkel) to change 
C u n cut studies such as those bv 
Touchc Ross and Malarkcv—Taj lor 
confirm what nianj cable operators 
alrcad) believe namelv that over 
builds give rise to increased opciating 
costs and over the long run cause 
upward pressure on rates The weight 
of experience and authority is that 
overbuilds maj not only be harmful to 
the incumbent and the overbuilder but 
they arc likely also to work a hardship 
on the customer by increasing sub 
senber rates Thus contrary to an often 
stated justification for overbuilds the 
customer ultimately loses 

If simple economics were not enough 
to dampen overbuild enthusiasm the 
most elemental reading of the political 
tea leaves should be This is a crucial 
time for the cable industry Cable 
operators post-cable act bchav ior is 
being closely watched b) regulators 
by legislators and by lonL, time cable 
mdustrv antagonists Cables incrcas 
mg consumer acceptance and economic 
well beint arc tin. <_nvy of iU> adver 
sancs In short this is the tunc for 

14 CAIll_L\|SI(J\-IAM \H\ i l*vt 

Richard Berrnan u o communtca 
lions attorney and partner in the Ncu 
Yorh office of IjcBoeuf Iximb Ixiby £. 
MacRac He uns general countel exeat 
tiiK vice president and a director of 
Warner Cable Communications from 
1978 through I9S6 o< <«.// n* serving 
as general counsel and wrttat\ of 
MTV tfcttuorhs from 19b3 through 
I9S6 

building the case against overbuilds 
not for it Here it is 

* Most overbuilds Serve no valid 
public purpose They lead to economic 
inefficiencies in the form of increased 
operator costs and increased subscriber 
rates 

* The cable act sajs cities have 
discretion with respect Lo issuing mul 
tiple franchises but it docs not say the> 
are required to issue more than one 
franchise While the case law is still 
evolving in the courts appropriate 
consideration should be given to such 
factors as an overbuilds impact on 
rales the abiht> of existing poles and 
conduits to accommodate additional 
cible and so forth 

* Municip il overbuilds wjsli u x 
pjvers mon« and IIIOVL f,ov(.tnmeni i 
into a realm whir*, it docsnl belong— 

namely edilori il control Utilil> over 
builds may entail cross subsidization 
and predatory pricing 

• Poor operator service can gener 
ally be avoided bj relying upon mean 
ingful criteria such as past operating 
experience and financial capibility in 
awarding franchises it can be re 
medicd by governmental jawboning 
franchise non-compliance proceedings 
and if ultimate!) wi r r in ted mm 
renew il - " " 

• 1 he Cible inarketpl ice is lire idv 
competitive Consumers may turn cist 
where—or off—if the cable operator 
fails properly to do his job 

• The Constitution (equal protection 
clause) mandates that an overbuilder 
have the same burdens as the incum 
bent 

• Incumbents have the right to 
petition their local franchising author 
itv and argue against a second fran 
chise They have the right also to resort 
to the courts when thej are legalh 
aggrieved 

In sum for the cable operator who 
doc his homework and provides good 
service the case against bcin0 over 
buili is compelling • 

Readers with strong views 
on topics of general interest 
are invited to submit manu 
scripts (or publication Manu 
scripts should be no longer 
than nine or 10 typed 
double spaced pages Send 
manuscripts to CobleMsion 
attention Undo J Johnson 
600 Gront St Suite 600 
Denver CO 80203 
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Senator raises concerns about HBO exclusivity 
K*rry sends letter to pay prognuner 
asking questions about plans for 
deals wtth noncable distributors 

Senator John Kenv (O-Mass ) apparently 
still concerned about distribution deals be 
tween cable operators and progiameis thai 
may discourage competition ana inflate sub
scription fees has sent Home Box Office a 
second round of questions on the pay pn> 
framer s policies toward noncable distnbu 
ton" like SMATVand wireless cable opera 
tors and on the impact of vertical integration 
of cable operators and programen on 
competiuon 

Kerry s new questions were sent to HBO 
Chairman and Chief Executive Officer Mi 
chat! Fuchs who a Kenv aide said may 
receive a phone call from the senator The 
aide also said last week thai other pro-
giamers will be getting similar letters They 
include Viacom s Showtime/The Movie 
Channel and Rainbow Programing Enter 
pnscs owned b) cable MSO Cablevision 
Systems 

The letter to HBO went out after Kerry 
received a four page letter from Fuchs with 
responses to the lawmakers Feb 11 ques 
uoo about HBO s offer to make cable opera 
tors the exclusive wireline distributors of 
HBO s services I HBO Cinemax and Festi 
val) within their franchises ( Closed Cir 
cuit Feb 15) 

In the March 4 letter Kerrv said he re 
mains deepl) concerned about whether 
there are impediments to competiuon in die 
developing market for sate) lite-delivered 
television programing Refenng to Fuch s 
first letter Kerrv said I wish that I could 
share your confidence that exclusivity will 
not generate higher consumer pnces ** 

Kerrys second batch of questions I) 
"Whether HBO and other important pro
graming is currently available to noncable 
distributors and will be available in new 
contracts 2) whether programing is sold to 
noncable distributors and cable overbuilden 
on discriminatory pnces and condiuons and 
3) whether compeution is threatened by the 
increasing horizontal and vertical concentn 
uon that permits a fe* MSO s to increasing 
ly coiurol satellite-delivered programing 

Kerry s Feb 11 leaer was prompted by 
preu reports dial HBO s "wireline e&chuiv 
iry~ was intended to protect existing cable 
operators from competiuon from other cable 
operators or so-called "overbuilden" 
Among other things Kerry wanted details 
about the offer its purpose and its effect on 
competiuon and consumer pnces for cable 
programing 

In his response Fuchs said the offer was 
not tmended to provide "overbuild protec 
two" as the reports suggested It "was de 
vised as a means of protecting our program 
services in an overbuild environment " he 
said "Our concern is that in head to-head 
competiuon cable operators promote dsose 
services that are unique to their own system 
* e want to assure ourselves thai our pro-

services would continue to receive the 
marketing and promotional efforts that 

tuvc historically conmbuted to our 

The implication dial die offer is intended 
pnmanly to benefit operators is "untrue and 
judging from die mixed response of our 
dumbutors to date not so perceived by the 
industry itself " Fuchs said 

"In fact a continued lack of affirmative 
response from our best distributors " Fuchs 
said "could well result in our withdrawing 
the proposal entirely'' 

Wireless cable 
group asks TCI 
for assurances 
of programs at 
fair prices 
Challenge cornea In comments to FCC 
on MSO s proposed M*-mlllton buy 
of Tula*. OUa-based 'tempo 

Wireless Cable Association the budding 
trade associauon represenung operators of 
so-called wireless cable systems has chal 
lenged Tele-Communicauons Inc to pro
vide assurances that it will make the pro
graming of Tempo Enterpnses Inc and 
other cable programers in which it has inter 
est* available to wireless cable operators at 
nondiscriminatory pnces 

The challenge was issued in WCAs corn-
menu to the FCC on nation s largest MSO s 
proposed $46-million purchase of Tempo 
Enterprises a Tulsa based owner of Tempo 
Television and satellite distributor of Turner 
Broadcasting System s superstaiion 
WTBSrrv) Atlanta Because Tempo s assets 
include licenses for three satellite earth sta 
uons the deal is subject to FCC approval 

WCA stopped short of asking the FCC to 
deny the transfer But it said the FCC 
"should consider whether there is a way to 
assure thai such vertical integrum will not 
lead to a denial of access to programing for 
retail competitors of TCI such as wireless 
cable " a said "Specifically TCI should 
provide assurances that it will sell all us 
wholly or partly acquired programing to 
wireless cable firms at T*ord iwnminat^y 
pnces " 

James Tberoux president of Metropoli 
tan Cablevuioa a wireless cable operator 
serving Cleveland and chairman of WCAs 
regulatory affairs committee said WCA be 
lieves filing a petition to deny would have 
been a "misuse of the FCC s license-trans
fer process However he said the process 
provides a good forum "V* are looking for 
public places where we can make our 
point" 

WCAs point is dial die market power of 
cable operators and die verocal imegranoo 
of operators and programers are making it 
difficult for wireless cable operators to ob
tain nghts to cable programing and compete 
wim cable operators 

Kerry s second letter was apparently 
prompted by Fuch s terse response to a ques 
uon about HBO s dutnbution policy toward 
noncable dumbutors of cable programing 
not directly affected by die wireline exclu 
smty offer "Availability of our programing 
to noncable distnbuton vanes with die par 
ucular technology and will remain un 
changed as a result of die exc lus ive pro
posal " Fuchs said 3 

"Individual cable franchisees arc local 
monopolies " WCA said "In some tn 
stances cable franchisees demand exclusive 
contracts bv which programers agree not to 
make their product available to competitors 
of cable In other instances die cable opera 
ton are indulged by programen who refuse 
to deal with wireless cable firms In still 
other instances programen will sell to wire 
less cable firms only if the firms promise not 
to distnbute die programing in competition 
with cable Finally even when programen 
do offer their wares to wireless cable thev 
typicallv charge discriminatory high 
pnces for no apparent reason other than 
probably a desire to please cable 

"The ulumate weapon for cable operators 
to preclude retail compeution is the acquis 
uon of preferred programing for the purpose 
of exclusively distnbutmg it through cable 
WCA said T h i s weapon has been used 
with increasing frequency There are ap
proximately 80 different satellite ser 
vices and more than half of such services 
are owned in whole or in pan b\ cable 
TCI it said owns a piece of Turner Broad 
casting System <WTM CNN and CNN 
Headline News) Cable Value Network 
American Movie Classics Black Entertain 
mem Television Event TV Discovery 
Channel and Fashion Channel 

"If TCI acquires control of Tempo it 
might refuse to make WTBS and Tempo pro
graming available to wireless cable at a fair 
pnce in those areas where wireless cable is 
in direct competiuon with a cable operator 
(which might or might not be owned bv 
TCI) " WCA said -
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HBO Seen Scrapping ' 
WireUne Exclusivity 

NEW YORK — Horn. Box 
©Bice lac will withdraw IU 
"wrohne excmsrvity" offer (or 
ovorbmH environments due 
to a lack of interest (ran oper
ators, sources and bat week 

An HBO spokesperson said 
the company had no comment 
on rumors cuxnlating in the 
induauy that such a deexoon 
had bean made 

However, Michael Fuchi, 
HBO chairman and chid ex
ecutive officer, noted in a 
March 3 letter to Sen John 
Kerry ID-MA) that "a con-
tmued lack oi affirmative 
inrtiw*** from our beat dia-
tribators could well result/j»vv 

HBO 
Continued from page one 

our withdrawing the propoaal 
entirely 

Since the propoaal was in
troduced in January, many op
erator! taid they had problem! 
with the contract a terms, 
which Included that all of an 
opesator s systems would be 
covered by the contract 
whether or not overbuild situ
ations exist locally (aee Mutn-
ckaaaW New, Feb IS, page 
81 

HBO-! withdrawal of the 
ofler wul probably mean that 
Showtime/Toe Movie Chan-
nol Ioc wul shelve tu ei-
chumty plan, offend laat 
month, which would be eys-
tem-apeafic rather than opera-
torwide, according to a Show-
nine inoa nafw i ami 

"The tunmf u bad, there 
couldn't be a wane tune to do 
this," the spokesperson laid 
The company ta concerned in 

hfht of everything — the reac

tion (to HBO a ofler) and the 
environment," he jwitititmil, 
refamnf to a Senate antitrust 
snbsoommitlee hearing thii 
week in Waahington that will 
look at effective cable competi
tion He noted that cable over
sight hearing! in the House are 
scheduled for March 30 

(HBO president Joseph Col
lins is scheduled to testify at 
the Senate >^"""g I 

HBO originally had ex
tended a Feb 15 deadline to 
give operators more time to 
consider the offer An HBO 
spokesperson said lata last 
week that the company ' re
ceived a few wwimitwjan " 
but would not reveal from 
which operators 

Several weeks ago the Com
munity Antenna Television 
Association, representing 
small operators, sasd it would 
oppose the HBO pohcy be
cause a clause in the contract 
did not fully protect some op
erators against several opera
tors who already have agree
ments allowing them to carry 
HBO in any system diey 



HBO 
Continued Irom page one 

build 
Continental Cahlevuuon 

Inc chairman Araoa Hoetetter 
aaid he doean t like the HBO 
offer became it'• "loo ex-
penaive and the time la too 
abort " 

"I doo't think tt « • • a very 
well thought-out pUo,' Mr 
Hoetetter taid, adding that hia 
oompany « u concerned that if 
the contract waa challenged. 

we would want a refund '* 
HBO waa not prepared to 
make anoh a cotnnureienl 

Robert Tbomaon, Tele-
Communieeoone lnc vice 
preaident of governmental af
faire, aaid TCI i poemou waa 
unchanged on the HBO offer 

While there are aome tntngu-
mg aapecti, a lot of nego
tiation! back and forth muat 
take place before any propoaal 
would be eenouely oon-
aidered, ' he aaid 

Emeat Olaoo, w e prandent 
of marketing of Metroviaioo 
Inc , aaid the Atlanta-baaed 
operator found the »*Mft»nfmJ 
25-eent per aubacnber per 
month not worth the expmer 

161 

eiDcc the company might not 
be faced with overbwldera 

HBO a Mr Fucha re-
aponded in writing to qaeetiona 
that Sen Kerry had poaed re
garding the eioluaavity propo
aal, which the eeaator aaid be 
thought might raiae antitrnat 
queenooa laee Afufrwnannef 
/Vera. Feb 22, page II 

Sen Kerry alao aaked Tony 
Cox, Sbowtnne/TMC preai
dent, and Marc Luetgarten, 
preaident of Rainbow Program 
Enterpnaea, about their ex-
duamty propoaala 

In hie letter Mr Fucha 
pouted out that preaa eharac-
tentatioo of the propoaal at 
* overboild protection u both 
maocurate and miainformed," 
adding that the offer waa made 
to promote brand awareneaa 
and -•*""*— na identity in the 
marketplace He noted that 
the propoaal baa received a 
' mixed reeponae from our dia-
tributora 

Our offer of exctuavity waa 
not iVeignnd or intended to 
protect cable operator* from 
competition, u waa deviaed aa 

a meant of protecting our pror** 
gram aervicea •) aa auerbaidl 
environment," Mr -• Be***jr 
aaid "Our coneern u that ia ' 
head-to-head oompetuieei " 
cable operalora promote mate 
aervicea dial are unique a* 
their own ayatem „ 

"We wanted to aaaneaf 
ouraelve* that our program aev* 
vice* would continue te> reoamu .̂ 
the local marketing anal, 
promotioaal effort* that haaa, 
baooncally conlribulea' la oar 
amneaa a* a provider a* 
premium entertainment n daj^ 
borne viewer," be aaid ( . 

Ahhougb HBO baa no eoe-
trol over operator*' retail prior 
mg. Mr Fucha aaid HBO dafj 
not expect 'the moan*., 
aurcharge aamnated with ex-
chmvtty will not rash hi Ugb^ 
or aabampooo fee* to thi 
home viewer 

The HBO chief alao aaid 
.vaOebuity of HBO >i mania) , ; 
nusg to noa-eable dlajda)|aBj, j 
vanea wuk the parnVeia^.J 

technology and w01 ramasa an-_ J 
changed aa a reanh of oarenjg J 
cluemty propoaal "D ^Li 
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EXHIBIT N 

United States Senate 
COMMITTEE OH COMMERCE. SCIENCE 

ANO TRANSPORTATION 

WASHINGTON DC 20610 

February 11, 1988 

He. Michael Fuchs, chairnan 
Home Box Office. Xnc 
1100 Avenue of the Americas 
Mew TorK. Hew York 10036 

Dear Hr. Fucha'__ _ 

I air writing to you with a minoe. of ^uestlonu I hav<» 
about Eof.e Box o f f i c e , I n c . ' s o f ler of "wne l ine e x c ' u s i v i t 
to caole ojst-ens ami -ml t ip l e syet-en operators ( ISO' ,) w u 
c r i i y "'CD's p.ograianin<;. ^ J a oetaoe of the Coiunun.citJ«r 
Subcommittee uf C'IC Senate Conrcuice Coiuiutte*-, I nave been 
nart ic i - ler y interested in coinpetiiioii m the developing 
ttfn\ et Coc b<̂ e*> llt«*-«-<»iiveiod tele/«.»ion pi.og-3.nning 

'130'C I J : ; L I C O c i u s i v l t y piopoaai has oeen duub;d 
"ov*"rbu_x0 p'Oteccion" in cue trade p l o t s and O e . c . b c t ô  
tone con ut'Pi auvocutes ao "monopoly na.ntenancc " base .3 on 
concutri over i«.3 potent ia l impact on hone VILUI>I' . The 
wirpunt e 'c .u i v i cy piopooa, 1.. a i . o opposed b\ •.rial- i <»• 
indepen'"'nt <- ible s y s f r a which n.o pio^idmg — o z--n ~~ 
conpet i t I«e s c . ' i c i" cormun*tie:, cui«.ently 3ei"eu jy o n . , 
one cab . * t o _ c / . - i o n i^-te'i 1'on-t-so e J^^tc.uucow i ay _t 
t'-»c J U . O J J I a; jusl jnot. <.. eff&tt , t 'ns t n e J u t t et -.t 
p a . t of *"'I»J cable industry, to 4 i n J dcctti> -o pro'ji"mrr> I""J 
li<*f i j neefs aiy to co-pete wit i ; • ! '.-s,tab • ureci a., <r 
>. ten -r Liflnc) /'ie a;e<u. I unut-iSc^nd tl ji. IEC 4i 
jnJe i tJ , m oth«. ixc lu i iv . . .^ arranjeMOTtc, i - •* IconceO oy 
I ^ O I t*, To*. e<ain le , tna.. -30 i^ "fCeiing to nakv. c i c e 
ope 'a tor j exc lu t ive Kc-',nnd t a t c to JA-»ti ibutOL i / i _n 
t h e n s e . v i c ir«as 

EEC i s , of course, not the on'.y frogtaimer engaged in 
a c t i v i t i e s which l a i s e such fundamental an t i t rus t and 
communication po l icy i s sues , and I a..\ well aware that FBO i 
a f f i l i a t e d with one of the najor caoie llSO's, AmeiicaT 
Te lev i s ion & Conmunicationfc Corporation (\TC* tniough i t^ 
mutual poient T,ne, Inc ill l i e your corpoiate oaien^ nay n 
w»i,i to lave conpet-tors use HBO to co-ipote n ATC' J own 
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franchise areas, your policy as announced, does not seem to 
be limited to just such franchise areas. I am troubled by 
the appearance that HBO may be involved in efforts to promote 
one method or kind of retail distribution over another, 
efforts which can frustrate compatitlon and ultimately harm 
conauners. Accordingly, I would appreciate your response to 
the following questions: 

1. What benefits do home viewers derive from 
arrangements such as HBO'a wireline exclusivity 
proposal, and what will it cost them? 

2. Would the 25 cents pei subscriber fee, 
apparently to be charged by HBO for exclusivity be 
collected "up front" when a cable operator agrees to 
purchase one of KBO's services, or would this fee onlj 
be collected in the ovenh an overbullder competes or 
threatens to compete with the ensting cable operator 
within a franchise area? 

3. Is HDO's wireline exclusivity ptoposal a policy 
developed by or directed by HBO's patent company ot 
cable affiliate to advance Its own interest? 

4. If the wliellnc exclusivity ptoiotial l. nut 
really a strategy developed oi directed oy t'CO'i patent 
conpany ot oali'e uifiiiate, \il»j lb _t not In I!3C' o 
Intetebt, and c s o why js It not in the l.Oi.ie n e w i ' -
intetebt, for d20 '_o piomota corvetiLtun ariong deficient 
tetall disttibutors of Its progrcTjain'j, mt'Lii-rg 
cable dibtilbutoib, s>ucl ab *iieLess cable, SilATV, ana 
DDS? 

5 To what e tcrt Jo e L ; U J . / . C ; oiranyeirenc-. 
suc'i as "SO'a wire'ine e<cjusiv-ty proposal, 
eitect.xelj l-.r.»t t'ic nunber of i oufenoldb that 1-DO cai> 
tecci , .ncrease piicer, ami lnpeue conpetit_un ar>on«j 
those dibtributors seeking to sell satellite-delivereO 
programming wit'i-n an; local trarket? 

6. To what extent is PBO's progtamming available 
now at fair terns and conditions, and will be available 
in the future, to cable overbuilders and any non-cable 
distributors who seek to compete with cable diotributors 
for wnom I-BO is ot will be available'' 
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I aia particularly Interested in your response in light 
of recent reports by the National League of Cities and the 
National Cable Televxsion Association of significant price 
increases In the price of basic service in a deregulated 
cable market. As you know, Consumer Reports has quantified 
consumer dissatisfaction with existing cable services. These 
Issues are similar to th06e raised late last year when the 
Committee considered S. 889, the Satellite TV Fair Marketing 
Act. During the Senate Commerce Committee's consideration of 
that measure, I raised the question of whether there is fair 
and adequate competition among alternative distributors and 
technological means of delivering such programming to home 
viewers-. I will be grateful for your assistance In examining 
tnis subject as I prepare for further Senate action on S. 889 
and related legislation thi& Spring. 

I look forward to hearing from you. 

' / 
| /Sincerely, 

y.t y /y 7 
John Kerry ' 
United States Senate 

cc: Eon. Ernest F. Hollipgt 
Hon. Daniel X. Inouye 

Janes P. .looney. President, 
rational Cable TV AsoOdrticn (1 C".U 
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HBO 
u n a ASM 
oweN 
Gm<tMaMOmr 

March 3. i f a s 

Honorable John Kerry 
United States Senate 
Washington o C 20510 

Dear Senator Kerry 

I am writing In response to your letter of 
February n concerning HSO's offer of exclusivity to our cable 
distributors Although my schedule has prevented me from 
responding sooner. I welcome the opportunity to clear up any 
misconceptions or confusion which may have been engendered by 
press reports concornlng this matter KSO has been a leader In 
de/eloping distribution techneloglea for pay talevlalon trans
mission and uses many different methods to deliver Its services 
to subscribers and distributors Starting In the 70'S HBO used 
microwave transmission both multipoint distribution service 
(M03) and point-to-point microwave to deliver Its programming 
rn 197f HBO was ••he first regular user of satellite transmis
sion to distribute its service This step led dlrectl, to the 
•mergence of the many television services that exist today 
Recently HBO was the first to scramble Its service ami by 
Hiluptlng an Inexpensive technology available to all programmers 
1100 has helped make service to TVROs practicable Not all of 
these technologies have been successful for HBO, however For 
instanre there have been collection and theft problems with 
Mi* MOS business and the number of HDS subscribers to HBO Is 
half what It was a few years agv Nevertheless HBO continues 
to be committed to using lnnO'tti'e technologies to dell/er its 
services 

Before providing specific responses to the numbered 

Fjestlons In your letter X would like to clarify several pre
liminary matters The press* <-*ference to our e-elusl It/ 

proposal at "overbuild protection" is both Inaccurate anJ mis
informed Our offer of exclusi f- wes not designed or In
tended to protect cable operators fro™ competition it was 
devised as a means of protecting our program ser/lces in an 
overbuild environment Our concern it that in heed-to-head 
competition cable operators promote those ser/lcas that are 
unique to their own system w« wanted to assure ourselves that 
our program services would continue to receive the local mar-

iK**mA9t»vwm i— ranwrtegx iraSiiUH" 
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Senator Karry 
March 3 l>te 
Page 2 

kettng and promotional efforts that have hlatorlcally con
tributed to our success as a provider of premium entertainment 
to the home viawar Me believe that exclusivity coupled with 
the marketing and promotion obligation* which a cable operator 
undertakes in accepting our proposal, best servas our business 
needs 

X would also Ilka to take issue with the character
isation of HBO as 'programming that 1* necessary to compete • 
Unfortunately, that Is an ovorstatement Tha fact la that much 
of our programming -- theatrical motion pictures -- has already 
been available to the home vlawer on cassettea or pay-par-view 
for many months prior to Its exhibition on HBO and la contem
poraneously evailable on other pay television servicat And, 
although wa take pride in the quality and appeal of our orig
inal prograiming, conceits and made for televlalen movies are 
available to tha home viewer on an evar-Increasing number of 
cable services end, of course, no broadcast stations as wall 
If HOC were as compelling a product ao you have suggested we 
would not be spending the mill ions of dollars a year that wa 
•lavote to marketing advertising and promotion, and wa would 
not feel it necessary to provide the incentives typified by our 
exclusivity proposal in order to ensure that our distributors 
support our efforts on e local level.. . . ... 

The following numbered paragraphs respond to the 
questions posed in your letteri 

l Program exclusivity is fundamental to the motion 
picture and television Industries and is premised on the belief 
that in this highly competitive environment a quality of 
•jiiiTjoness la necessary tn attract ronaumer patronage To the 
e tent that we are successful in continuing to acquire and 
• etotn subarrlbers to our services it will enable us to Im-
)im/e the oualtry and quantity of *he programming nv«]labia tn 
(.he hom» vtewei Althr«iah we have no control ovm the tetnll 
pricing of our distributors it 13 our expectation that the 
modest surcharge associated with excluslvlt, w i n not rasuj t in 
higher subscription fees to the home viewer 

2. K cable operator's decision to 'purchase* one of 
our services is independent of an election .to aeeapt our exelu-
alvity proposal if a cable operator does accept our offer of 
exclusivity, the fee would apply from the outsat of our agree
ment irrespective of any overbuild activity. 

3 KBO developed its exclusivity proposal on Its own 
to advance Its own business Intelests Of course we discussed 
our proposal with some of our ceble distributor! before finall, 
determining to proceed However the implicit assumption in 
your question — that our proposal Is at the behest of and 
primarily for the benefit of the cable industr, — is both 
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Senator Karry 
March 3, lies 
Page ) 

untrua and, judging from tba mixed rasponaa of our dlttrlbutora 
to data, not ao perceived by tha lnduatry Itself In fact, a 
continued lack of affirmative rasponaa from our best distrib
utors could well result In our withdrawing tha proposal 
entirely 

4 HBO if currently available to the home viewer via 
each of the technologies identified la the question. Moreover, 
our exclusivity proposal applies only to cable delivery — it 
will not affect competition from other" delivery means Insofar 
as competition between cable distributor* will center on tha 
aervlces unique to each of them we believe that our proposal 
furthera that competition for the reasons stated above 

5 HTC's exclusivity proposal will have no impact on 
distributors of satellite-delivered programming other than 
cable overbullders nor will it limit the number of households 
that TOO can reach In order to assert exclusivity, a parti
cipating cable operator must demonstrate that it has (or w i u 
within three years) extended Its cable plent to H\ of the 
homea in its franchise area we believe that the net effect 
will be to expand rather than limit the reach of ttOO to coble 
households Again we do not anticipate that our proposal will 
negatively Impact retail prices for our services 

6 Our programming is currently available for 
distribution at standard terms and conditions to any cable 
operator (n the future. It will not be available to a cable 
overbuilder in any area in which. the Incumbent operator 
areepted our exclusivity proposal and la in compliance w;tl the 
performance standards contained therein Availability of our 
programming to non-cable distributors varies with tha partic
ular technology and w i n remain unchanged as « result of our 
exclusivity proposal 

As I stated at the outset our programming ser leas 
are hardly essential The competition for vlewershlp Includes 
at least, all forms or cable and broadcast television Ueo-
cissettes ond movie theaters If we believed that making our 
ser/iees available to every prospective distributor regardless 
of technology end are* of service would.maximise our re enues 
then we would surely do so Many, companies In industries 
ranging from cosmetics to consumer appliances to automobiles 
have concluded that meklno their products available on a selec
tive basis meets their business objectives in a manner superior 
to being treated as a nameless commodity available to and from 
all competitors we firmly belle"e that our intereets are bast 
served by promoting brand awareness and maintaining our 
identity in the marketplace 
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Senator Karry 
March >. l»ii 
*•«• 4 

If you hava any furthar ouaatloni ragardlng our 
distribution policial and practical, plaasa cell me. I would 
ba glad to raspond at promptly aa poialbla- I 

Hlebaal J.Juclw 
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Nareh » , 1988 

Mr. Klehael Fuohs 
Chilrnan 
Roaa Bos Office, lae 
1100 Avenue of tha Aaerloae 
Raw Tork, law Tork 10036 

Baar Mr. ruche. 

Thank you for your datatlad and thoughtful reply to ay 
latter eonoarnlng the potential lapaet en competition and 
consumers of HBO'a wireline eielualvlty propoaal. Be assured 
that I aa writing to other prograaaer* who have propeaad 
excluelvlty arrangement* and X would hope their reaponaa to 
be at least aa forthright as your very helpful letter. 

I continue to be deeply eonoerned about whether there 
are impediments to competition In the developing market for 
satellite-delivered television programming. I wish thst I 
eould share your oonfldenoe that exclusivity will not 
generate higher consumer prices. And I note, your reapenae 
to ay last question strongly suggests that HSO has different 
policies for non-cable distributors regarding pricing and 
availability of your programming Notwithstanding your 
letter, there are a number of lasuea I would like to explore 
further, and would hope my oollesgue, Senator Ketsenbsua, 
will address in his upooalng Antitrust heerlngs on this 
subjeot. 

These lnolude, for exempli, (1) whether HBO and other 
Important programming la ourrently generally available to 
non-osble distributors and will be available in new 
contraotsi (2) whether programming la sold to non-osble 
distributors and oabla overbulldera en discriminatory prloes 
end conditions; snd (3) whether competition Is threatened by 
the increasing horlzontel and vartleal eonaantratlon which 
permits e few KSOs to Increasingly control 
eetelllte-dellvered progressing. 

Again, X an very grateful for your reply which X will 
take the liberty of forwa/3lng to Chairman Hettenbeua. 

JrKijbd 
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Mara Lustgerten 
Preeldent 
Rainbow Program enterprises 
150 Croasways Park Drlva 
Woodbury, Raw Tork 11797 

Baar Mr. luatgarteni 

I as wrltini ts you with a number of questions I have 
about Rainbow Prograa Entarprlaa'a offar of "exclusivity" to 
oabla aystama and othar satellite dallvarad television 
ratallars whiob earry Rainbow'a aporta programming, aa • 
member of the Communications Subcommittee of the Senate 
Coaacrea Committee, t have bean partloularly lnteraated In 
competition in the developing market for letelllte-dellvered 
television programming. 

Trade presa raporta about Rainbow's eicluiivlty proposal 
and othar recant exclusivity arrantaoants raise eonoarns ovar 
their anticompetitive affect and datrlaantal potential inpaot 
en home viewers. The exclusivity propoaala are also opposed 
by some cable operators, Including small and Independent 
oabla ayatema which are providing — or plan to provide — 
competitive service In ooamunltlea ourrantly aarved by only 
one esble television system. Son-cable distributors nay aee 
this proposal, even though Rainbow's proposal is ostensibly 
•available" to non-cabla technologies, as just another 
effort, beoause of requirements that they cannot hope to 
satisfy, to dany access to programming that la neoeassry to 
eoapete with the established oable system in frsnohlse areas. 

Rainbow la, of course, not the only programmer engaged 
in activities which ralae aush fundamental antltruat and 
communication polley issues, and I as wall aware that Rainbow 
ia controlled by a major cable operator, Cablevlalon Syatema 
Corporation. While your controlling ahareholder nay not wiab 
to have competitors uaa Rainbow to compete in Cablevlalon'a 
own franchise areaa, your policy aa announoed does not sees 
to be limited to juat such franohlaa areas. I an also 
troubled by the appearanoa that Rainbow may be Involved in 
efforts to promote one method or kind of retail distribution 
over another, efforts which can frustrate competition and 
ultimately harm consumers. Accordingly, X would appreciate 
your response to the following questions 

202 63722Q1 n 3 
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1. What baoeflta do bone vlewera darlva from arrangements 
suoh as Rainbow's exclusivity proposal, and what will 
It ooat tbam? 

2. la Rainbow*a exclusivity proposal a polley developed 
by or directed by Rainbow's eontrollini shareholder to 
advance Its own Interest? 

3. If the exclusivity proposal la not really a strategy 
developed or dlreoted by Rainbow's parent company, 
why Is It not In Rainbow's Interest, and also why la 
It not In the home viewer's Interest, for Rainbow to 
proaota competition among different retail distributors 
of Its programming, including cable overbullders 
and non-cable distributors, suoh ss wireless cable, 
SMATV, and DBS? 

t To what extent do exclusivity arrangements, aush aa 
Rainbow's Rslnbow's exoluslvlty proposal, affectively 
limit the number of households that Rainbow can reaoh, 
Increase prices, and impede competition among those 
distributors seeking to sell eetelllte»deliversd 
programming within any local market? 

3. What are the eligibility requirements and are they such 
that suoh that Rainbow's exoluslvlty offer will be, In 
praotioe, evailable to all pay TV technologies: 
namely, esble, multichannel, multipoint distribution 
services) satellite mister entenna television systems, 
•nd direct brosdeast satellite? 

6. To what extent la Rainbow's programming, Inoludlng 
American movie elsssles and bravo, avsilable now 
snd In the future, to esble overbullders end any 
non-oable distributors who aeek to compete with 
eabla dlatributors for whom this programming is or 
will be available? 
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I am particularly interested In your response in light 
ef raoant reports by tha Rational League ef cities and tha 
Rational Cable Television Asseolatlon of significant priea 
lneraaaaa in tha prlea of baslo aarvloa In a deragulatad 
eabla markat Aa you know, |l""""" »*?"•» has quantified 
eonaunar dlaaatlafntion with ailatlng oabia aarvloaa. Thaaa 
lseuea ara similar to theaa ralaad lata laat yaar whan tha 
Caomlttaa considered ». 889, tha Satellite TV Pair Marketing 
Act. During tha Senate Commerce, Committee's oonaldaratlon 
of that manure, I ralaad the question of whether there la 
fair and adequate competition among alternative distributors 
and technological aeans ef delivering such programming to 
home viewers. I will be grateful for your assistance In 
examining this subject as I prapere for further Senate action 
on S. 88} and related legiolatloarAhls Spring. 

'John Kerry / 
tss'Senat United Statas'Senate 

JPX/meg 
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Hsroh 3, 1988 

Tony Coi, Praaldant 
Showtime/The Hovla Channel 
1633 Broadway, 37th Floor 
Naw Tork, Daw Tork 10019 

Daar Mr. Cei 

I as writing to you with • nuabar of questions I hava 
about Showtime/The Hovla Channal offar of "wireline 
exclusivity" to osble systems and multlpla ayatam eparatora 
(HSO'e) whloh carry Showtlaa/TMC'a programming As a aaabar 
of the Communlestions Subcommittee of the Senate Ceaaeroe 
Comalttaa, I have been particularly interested in aoapotltlon 
In the davcloplBi aarket for satellite-delivered televlalon 
programming. 

Reports In the trade preaa about Showtiae/TMC'o wireline 
exclualvlty propoaal and other reoent exclusivity 
arrangements ralae eonoarna over their antleeapetltlve 
effeeta and detrimental potential lapact on home viewers 
The wireline exelualvlty propoaal la also opposed by small 
and Independent cable systems, whloh are providing -- or 
plsn to provide — eoapetltlve servloo In ooaaunities 
ourrently served by only one oable television system. 
Mon-osble distributors may see this propoaal aa Juat another 
effort, this tine directed at pare of the oable Industry, to 
deny access to programming that la neoesaary to ooapate with 
the established oeble system In frsnchlse areas. I 
understand that Showtime/TKC has undertaken other exclusivity 
arrangements, as evidenced by report*, for sxaaple, that 
Showtlae/THC la offering to Bake cable operators exclusive 
Ku-band satellite distributors within their aervloe areas. 

Showtlae/THC ia, of course, not the only programmer 
engeged la aotivltlea whloh raise suoh fundamental antitrust 
and oooBunloatlon polloy issues, and I aa well awere that 
Snowtlme/THC is owned by on* of the aajor oable MSO'e, Vlaooa 
International While your corporate parent say sot wish to 
have oeapetltora uaa Showtlme/TMC to ooapet* in Viaeoa's own 
franehlae areas, your policy ss announeed does net saea to be 
Halted to Juat suoh franchise areaa. I an also troubled by 
the sppasranee thst Showtlae/THC nay be involved in efforta 
to proaote one method or kind of retail distribution ovar 
another, efforta whloh osn frustrste competition and 
ultimately haro conauaara. Accordingly, I would appreciate 
your response to the following Questions! 

http://wAinmaTeN.ee
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1. What benefite do homa vlewere darlva from errangaaante 
tuoh aa Showtlme/TMC•• wireline axclualvlty proposal, 
and what will it eoat thas? 

2. la Showtlme/TMC'a wireline exclusivity propoaal a pelioy 
davalopod by or diraetad by ShowtlBe/THC'a pa rant company 
to advance ita own lntaraat? 

3. If tht wlrallna eaclualvity propoaal la not really a 
atretegy davalopad or diraetad by Showtlme/TMC'a parant 
oompany, why la it not In Showtime/TKC'a lntaraat, and 
also why la It not In tha home vlawar's lntaraat, for 
Showtlme/TMC to promote oonpatitlon among diffarant 
ratall distributors of Ita programing, inoludlng eabla 
ovarbulldara and non-aable such aa wireless eabla, SMATV, 
and DBS? 

4 To what axtant do exclusivity arrangements, auch as 
Showtlme/TNC'a wlrallna exclusivity propoaal, effeotively 
Unit tha number of households that Showtiae/TMC can 
reach, Increase prices, and Impede oonpatitlon among those 
distributors seeking to sail eatelllte«delivered 
programming within any loeal market? 

5. To what axtent is Shovtime/TMC'a programming available now 
at fair terms and eondltlona, now and in the future, to 
cable everbuilders and any non-oable distributors who 
seek to compete with oabla distributors for whom 
Showtlme/TMC la or will be available? 

I am particularly lntarastad in your response in light 
of recant reports by the National League of Cities and the 
National Cable Television Association of significant price 
inoraasea in tha price of baale service in a deregulated 
oable market. Aa you know, r m u m f itp«w.» has quantified 
oonsunar dissatisfaction with existing caola aervloes These 
lseues are similar to thoaa raised late last year when the 
Committee oonaldered S. 8.89, tha Satellite TV Fair Marketing 
Act. During the Senate Commerce Committee's consideration of 
that measure, I raised the question of whether there la fair 
and adequate competition among alternative distributors and 
technological means of delivering auch programming to home 
vlewera. I will be grateful for your aaalatanoe in examining 
this subject aa I prepare for further Senate aotlon on S 689 
and related legialatlon this Sprl 

JFK/meg 

'John Ktrry / 
United States/Senate 
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EXHIBIT N 

OPENING THE BROADBAND GATEWAY 
THE NEED FOR TELEPHONE COMPANY ENTRY 

INTO THE VIDEO SERVICES MARKETPLACE 
REBUTTAL TO REPLY COMMENTS OF TELE-COMMUNICATIONS, INC 

Shooshan A Jackson Inc 
1990 M Street. N W, Suite 450 

Washington, D C 20036 
(202) 887-0550 

January 20, 1988 

In our paper 'Opening the Broadband Gateway,*1 we showed that the cable industry is 
earning large monopoly/monopsony profits These profits represent a transfer of 
wealth from cable subscribers to owners of cable systems They also represent 
misallocation of economic resources 

We argued that the Federal Communications Commission (FCC) should facilitate 
competition in the cable industry Encouraging competition is good public policy in 
any event Pursuing this policy is urgent with regard to the cable industry in order to 
alleviate the negative effects of cable's market power ' 

The Commission can facilitate competition by assuring that satellite-delivered cable 
network programming is made fully available to cable's competitors at non
discriminatory rates It can also take important steps to reduce government-imposed 
barriers to entry in the cable business Finally, a case can be made for removing or 
relaxing the cross-ownership restrictions that prohibit entry by telephone companies 

1 Shooshan & Jackson Inc., 'Opening the Broadband Gateway The Need for 
Telephone Company Entry Into the Video Services Marketplace,' Washington, DC, 
October 1987 Sss. Appendix to Comments of the United States Telephone Association 
before the Federal Communications Commission in Connection with Telephone 
Company/Cable Television Cross-Ownership Rules, Sections 63 54-63 58, CC Docket 87-
266, November 1987 

1 Shooshan & Jackson Inc., 'Opening the Broadband Gateway," pp 18-20 
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REPLIES 

Our study was filed with the Commission on November 2, 1987 as an appendix to 

Comments of the United States Telephone Association (USTA) On December 16, 1987, 

cable interests responded to our arguments Interestingly, the National Cable 

Television Association (NCTA) did not challenge our demonstration of cable's 

monopoly/monopsony profits The procedures and peripheral assumptions relating to 

our analysis were vigorously attacked by Tele-Communications, Inc (TCI)s However, 

TCI fails to argue that cable's monopoly/monopsony power is not excessive, nor does it 

adduce any evidence on this point 

This paper rebuts TCI's arguments We show that TCI's reply does not dimmish the 
accuracy or the force of the conclusions in our original filing Indeed, the numbers 
that TCI proposes as alternatives to our numbers simply provide further evidence of 
cable's excessive monopoly/monopsony profits 

Furthermore, we show that, in a number of instances, TCI's Reply Comments 
deliberately distort the truth To err is human, but to err so frequently tends to 
diminish an advocate's credibility * 

* Sfi Reply Comments of Tele-Communications, Inc before the Federal 
Communications Commission in the Matter of Telephone Company-Cable Television 
Cross-Ownership Rules, Sections 63 54-63 58, CC Docket No 87-266, December 16, 1987 
Our analysis was also attacked by Continental Cable et al Wc rebut some of those 
comments in this paper S£i Reply Comments of Continental Cablevision, Inc, Harron 
Communications Corporation, Prime Cable Limited Partnership, the Illinois Cable 
Television Association, and Cooke CableVision before the Federal Communications 
Commission in the Matter of Telephone Company-Cable Television Cross-Ownership 
Rules, Sections 63 54-63 58, CC Docket No 87-266, December 16, 1987 

* For some reason, TCI continues to mischaractenze a statement we made in a 
study we performed for the Motion Picture Association of America in July 1986 
("Economic Analysis of Concentrated Ownership of Cable Systems") In that study, we 
stated in the opening paragraph that the Federal Communications Commission (FCC) 
and Congress had concluded that competition from over-the-air broadcasting and other 
sources justified deregulation of the rates charged by cable systems in most geographic 
areas However, we expressly stated that *(w)e do not address that issue here* 
Rather, our paper focused on the cable industry's monopsony power in the programming 
input market 

In its reply comments in the matter of "Rules and Regulations Relating to Multiple 
Ownership of Cable Television Systems" filed on August 5, 1986, TCI quoted portions of 

(continued ) 

2 
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TCI'S ARGUMENTS 
TCI's arguments fall into three general categories 

1 It generally criticizes the use of the q ratio 

2 It asserts that the q ratio is not applicable to service providers, such 
as cable companies. 

3 It challenges various aspects of our (Shoosban & Jackson's) numerical 
estimates of the q ratio 

Let us consider each of these arguments in turn 

General Criticism of the a Ratio 
TCI argues as follows 

Q ratio theory suggests that in purely competitive markets with 
complete flexibility and knowledge this fraction should equal 1 this 
kind of highly theoretical model cannot serve as the foundation for 
reversing Commission regulation much less recommending Congressional 
action 6 

If we understand this argument correctly, TCI is criticizing the use of the q ratio 
precisely because it has a theoretical foundation We need only note that many useful 
insights for practical economic policy come out of this same "highly theoretical* model 
of pure competition These insights include the advantages of competition in promoting 

'(-continued) 
that opening paragraph out of context — omitting our disclaimer about not addressing 
the issue of competition in the output market 

It was largely in anticipation of this fast and loose scholarship on the part of TCI 
that we quoted this same paragraph, including the disclaimer, which we even 
emphasized, in footnote 3 of our USTA study "Opening the Broadband Gateway" 

We were amazed that TCI in its reply comments in this proceeding used the same 
quote out of context and omitted the same sentence What is even more intolerable is 
that TCI cites the very footnote in our USTA study in which the disclaimer is 
emphasized, rather than the original work, as its source (See TCI Reply Comments, 
n 8, at 10) 

Perhaps TCI believes that the only difference between being "ingenious" and being 
"disingenuous" is a few letters here and there 

5 TCI Reply Comments, p 11 

3 
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economic efficiency and the benefits of marginal-cost (or Ramsey) pricing Needless 
to say, these insights have value, even though the real economy does not satisfy all 
the assumptions of pure competition 

Similarly, the q ratio provides useful insights for practical economic policy In 
particular, it provides a methodology for using data from financial markets in order to 
detect monopoly profits The q ratio is especially helpful because noted economists 
have severely attacked the use of accounting data to detect monopoly profits e Recent 
articles have also questioned the use of the concentration ratio as an index of 
acquisition of monopoly rents T 

Prominent, ref creed economics journals have published a number of articles that discuss 

the q ratio as an indicator of monopoly profits All the articles that we could find 

regard the q ratio as useful for this purpose Consider the following 

This article uses Tobin's q, the ratio of the market value of a 
firm to the replacement value of its physical assets, to measure 
monopoly power and to examine the relationship between market 
structure and profitability Tobin's q is a better measure of 
monopoly profits than indices of single-period profitability because 
it measures long-run monopoly power In addition, it is subject to 
less measurement error and it contains an adjustment for risk 
The relationship between q and long-run monopoly power is 
established Provided that all inputs are supplied competitively, q 
should be highly sensitive to even small amounts of monopoly 
power * 

Professor Michael A Salinger 
Columbia University 

e See, for example, F Fisher, and J McGowan, "On the Misuse of Accounting 
Rates of Return to Infer Monopoly Profits," American Economic Review. 73, March 
1983, pp 82-97 

7 Sfi Steven Lustgarten and Stavros Thomadakis, "Mobility Barriers and 
Tobin's q," Journal of Business, vol 60, no 4, The University of Chicago, 1987, p 535 
See. also Mark Hirschey, "Market Structure and Market Value," Journal of Business, vol 
58, no 1, The University of Chicago, 1985, p 89 

* Michael A Salinger, "Tobin's q, Unionization, and the Concentration-Profits 
Relationship," Rand Journal of Economics. Vol 15, No 2, Summer 1984, p 159 
(abstract) 

4 
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The primary purpose of this paper has been to test the hypotheses 
found in the industrial organization literature regarding the structure-
performance relationship A secondary purpose has been to empirically 
demonstrate the usefulness of, and extend, the introduction given by 
Lindenberg and Ross of Tobin's q in the industrial organizational area 

To consider the second purpose first, we have argued that Tobin's q 
can provide a more appropriate measure of firm rents than more 
standard measures such as accounting profit rates q bounds total rents 
that accrue from either market efficiency or monopoly By relying on 
market valuation, we avoid many of the shortcomings of accounting 
rates of return Further, the use of q is suggestive of the general 
value of capital market data to investigate issues in industrial 
organization e 

Professor Michael Smirlock 
The Wharton School, University of 
Pennsylvania 

Professor Thomas Gilligan 
California Institute of Technology 

Professor William Marshall 
Washington University 

Dr Henry McFarland of the US Department of Justice, Antitrust Division, Economic 
Analysis Group, concluded his study of the railroad industry as follows 

The data presented in this study indicate that railroads do not 
earn supracompetitive profits In fact, values of q for the 
railroad are substantially below the average value for other 
nonfinancial firms The results suggest that the competition that 
railroads face is sufficient to protect shippers and that stricter 
regulation is unnecessary 10 

• M Smirlock, T Gilligan and W Marshall, Tobin's q and the Structure-
Performance Relationship,' American Economic Review. 74 (December), p 10S8 

10 Henry McFarland, 'Did Railroad Deregulation Lead to Monopoly Pricing7 An 
Application of q," Journal of Business, vol 60, no 3, The University of Chicago, 1987, 
p 396 
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This paragraph clearly indicates that Dr McFarland regards the q ratio as useful for 
detecting monopoly profits n Thus, it appears that TCI's evaluation of the q ratio is 
at variance with that of the economists who have published in this area 

TCI argues further 

In spite of its purported objectivity, the valuation and replacement 
cost elements of the Q ratio reflect numerous subjective judgments 
yielding substantially different Q ratios " 

As a general proposition, it is true that estimates of q reflect subjective judgments and 
can vary, depending on those judgments However, the monopoly/monopsony profits of 
the cable industry are so large that they can be detected by any reasonable procedure 
for calculating the q ratio Indeed, we show below that the numbers that TCI itself 
proposes indicate an excessively high q ratio 

TCI also argues 

More importantly, the numerical Q ratio itself may be interpreted 
in as many different ways as there are 'experts* calculating it1S 

There are certainly alternative ways to interpret the q ratio We acknowledge that it 
should be interpreted carefully and not mechanically However, that is no reason for 
discarding the entire concept Indeed, if concepts had to be discarded because they 
could be interpreted differently by different persons, no concept in the law or social 
science could survive 

However, TCI deliberately distorts our interpretation of the q ratio TCI states 

"Shooshan & Jackson argue that a Q ratio greater than one necessarily demonstrates 

11 Notably, Dr McFarland's analysis is analogous to our analysis of the cable 
industry However, the numbers turn out very differently in the two industries We 
find that the competition that cable companies face is 021 sufficient to protect consumers 

11 TCI Reply Comments, p 11 

» Id 
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concentration and monopoly or monopsony power ' u In reality, we considered five 
different interpretations of cable's high q ratio 

1 Excessive market power (pp 8, 16) 
2 Workable competition with some market power (p 8) 
3 Disequilibrium with competition growing (pp 8, 15-16) 
4 Superior management (p 16) 
5 Macroeconomic fluctuations in the q ratio (pp 8-9) 

We were able to discard interpretations (2) and (5) by comparing cable's q ratio to 
that of other non-financial corporations in the United States economy We discarded 
interpretation (3) by observing that competition to cable companies is not rapidly 
growing, except for videocassette recorders (VCRs) which compete primarily with pay 
services and provide relatively little competition to basic cable services Overbuilds 
still affect a small fraction of the cable industry, and none of the alternative 
technologies (pay TV, DBS, or MMDS) have been doing well We discarded 
interpretation (4) because the high prices paid for cable systems apply across the board 
— not just to exceptionally well-managed companies We are left with the 
interpretation that cable has excessive market power 

In its replies, TCI proposes some alternative interpretations We demonstrate below 
that these alternative provide no plausible escape from the conclusion that cable has 
excessive market power 

Marketing TCI correctly argues that some of the benefits of past marketing 
expenses are capital assets that are not reflected in the q ratio As a result, firms 
that are marketing-intensive tend to have higher q ratios than firms that are not 
marketing-intensive 

The problem with this argument (from TCI's point of view) is that cable is not a 
marketing-intensive industry TCI states that "marketing costs currently associated 
with building new systems are approximately S40 per subscriber "u This amount is so 
small that it makes only a trivial difference in our analysis of the q ratio In our 

" Id, P 12 
15 TCI Reply Comments, pp 13-14 
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numerical analysis below, we add $40 per subscriber to our estimates of cable's 
replacement costs It should be noted that we do not add any marketing costs to the 
replacement costs of other non-financial corporations Thus, this procedure tends to 
the bias the comparison, showing IQO. low a q ratio for cable, relative to that of the 
rest of the non-financial economy 

Anticipated Growth TCI argues. To the extent that purchasers of the systems 
considered by Shooshan & Jackson have anticipated growth in the number of 
subscribers and the services which those subscribers will purchase, market value 
increased, and the Q ratio is inflated *16 

On a theoretical level, this argument is simply wrong In a contestable market, even 
with growth, the q ratio equals unity in a steady state (By steady state, we mean an 
economic state in which there are no incentives for entry or exit, nor are there 
expected to be any incentives for entry or exit in the future This is not a static 
equilibrium if the market is growing) 

Proof Suppose the opposite, l e , the q ratio exceeds unity in a contestable steady 
state This means that investors value the firm at more than replacement cost It 
follows that the firm must be expected to earn more than a competitive return on 
replacement cost during some periods in the future Otherwise investors would not 
value the firm so highly But under these circumstances, entrants would be able to 
come into the market during those periods and earn more than a competitive return 
Such expected opportunities cannot exist in a steady state Hence, the q ratio cannot 
exceed unity in a contestable steady state End of proof 

It follows that growth cannot explain a q ratio in excess of one We must look to 
the other interpretations discussed above to explain a high q ratio 

Notably, growth does increase the q ratio if the firm is earning monopoly profits 
Under these circumstances, purchasers of cable systems will bid up the prices of cable 

l* TCI Reply Comments, p 14 
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systems in the expectation of extracting monopoly profits from a larger subscriber base 
in the future " 

Favorable Financing TCI argues that the high q ratio for cable systems is partially 
attributable to the availability of favorable financing In particular, TCI argues that 
an existing cable system can get financing on more favorable terms than can an 
overbuilder " 

Indeed, favorable financing may partially explain cable's high q ratio However, 
unfavorable financing for potential competitors is simply an entry barrier (or reflective 
of other entry barriers) that supports the cable industry's market power The fact 
that potential competitors are IPSO facto poor business risks is the very essence of 
excessive market power 

Applicability of the o R«tlo to Strrlct Providers 

TCI asserts that applying the q ratio to service providers is inappropriate because of 
"intangibles," e g, long-term subscriber relationships and loyalties In making its case, 
TCI deliberately misreports the academic literature on the q ratio TCI asserts 'The 
few subsequent [to Tobin's original article on the q ratio] studies which have analyzed 
the Q ratio m terms of market power have purportedly done so in the context of 'the 
industrial sector' or for 'manufacturing' companies"19 Contrary to this misstatement. 

17 Continental Cablevision £1 ai introduce a variant of the growth argument in 
their Reply Comments (op cit, p 9) They cite a recent article ("Mobility Barriers 
and Tobin's q") by Lustgarten and Thomadakis "Firm-specific expectations, proxied 
here by past sales growth, are a significant determinant of q * Continental el &1 then 
go on to misinterpret this result completely They assert, "In a growth industry, 
therefore, one would expect the q ratio to exceed unity And the existence of a q 
ratio greater than unity in such a situation does not necessarily reflect market power" 

The whole point of Lustgarten and Thomadakis is that structural variables can serve as 
useful proxies for entry and exit barriers, which may change over time In particular, 
rapidly-growing firms may earn monopoly/monopsony profits, because competitors 
cannot enter and/or expand rapidly enough to eliminate those profits Thus, rapid 
growth can be associated with entry barriers Lustgarten and Thomadakis do not argue 
that a q ratio in excess of unity does not reflect market power They simply seek to 
explain the source of that market power and how it changes over time 

18 TCI Reply Comments, p 14-15 

18 TCI Reply Comments, p 13 
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the pioneering work in this field estimated q ratios for AT&T and several electric 
utilities and firms in retail trade as well as industrial firmst0 The McFarland study, 
cited by TCI in another context," uses the q ratio expressly to analyze market power 
in a service industry, namely, the railroad industry 

In general, service industries are not the only ones that have "intangibles" Industrial 
firms also rely on customer relationships and customer loyalty Furthermore, cable 
systems do not have the face-to-face contact that many service firms — and many 
industrial firms — have on a day to day basis with their customers Hence, there is 
no reason to think that the market values of cable systems include numerous 
"intangibles" that market values of other firms in the economy do not also include 
Notably, in "Opening the Broadband Gateway," we compared the q ratio of the cable 
industry to that of all non-financial firms — not just industrial or manufacturing 
firms 

Numerical Issues In Calculating the a Ratio 

Empirical studies always involve numerous assumptions, any of which can be challenged 
in adversarial proceedings Our estimate of the q ratio is no exception, and TCI has 
fully availed itself of the opportunity to challenge virtually every aspect of our 
estimation procedure 

In this section, we briefly defend our procedures against TCI's attacks The critical 

point, however, is that niceties of estimation do not affect the general result that the 

q ratio for the cable industry is excessive - much larger than the q ratio for other 

non-f inancial corporations Indeed, the numbers that TCI proposes in its reply 

comments support this general conclusion Let us now consider each of TCI's 

criticisms in turn 

Marketing Costs We previously discussed TCI's argument that some past marketing 
costs are properly included in replacement costs Inclusion of marketing costs is not 
entirely appropriate, since we do not include previous marketing costs in the q ratios 

10 Eric B Lindenberg and Stephen A Ross, Tobin's q Ratio and Industrial 
Organization," Journal of Business, vol 54, no 1, The University of Chicago, 1981 

11 TCI Reply Comments, n 15, p 18 
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of other non-financial corporations Nevertheless, let us accept TCI's view arguendo 
We therefore add $40 per subscriber to our estimate of replacement cost (It makes no 
material difference) 

Prices for Which Table Systems Sell We estimated that in December 1986, cable 
systems sold for an average of $,1732 per subscriber11 TCI cites a Kagan estimate 
that the average price in the first quarter of 1987 was $1,712 per subscriber13 In 
general, Kagan's estimates are based in part on value allocations for sales that included 
assets other than cable systems Such allocations may not reflect true market values 
For this reason, we constructed a database that excluded transactions involving 
substantial assets other than cable systems We believe that market prices in our 
database are more reliable than market prices based on value allocations 

Nevertheless, let us accept the TCI figure arguendo According to our analysis, the 
per-subscnber prices for which cable systems sold at that time was rising about $30 
per month Thus, a price of $1,712 in the first quarter of 1987 is equivalent to a 
price of $1,650 in December 1986 We use this figure in our calculations below 

Iniansiblc Assets 
In "Opening the Broadband Gateway," we considered only tangible assets and not 
intangible assets in our estimate of replacement costs for the q ratio TCI challenges 
this procedure, observing that intangible costs are often substantial 

Nevertheless, our procedure is correct, including intangible assets in replacement cost 
would be incorrect Intangible assets consist primarily of goodwill, which is the 
accounting entry used to balance the books when a cable company (or other asset) is 
bought for more than book value Goodwill often consists primarily of capitalized 
monopoly/monopsony profits of the purchased company If goodwill is included in 

11 Shoosban & Jackson Inc "Opening the Broadband Gateway," p 10 
13 r Kagan, Cable TV Banker/Broker. 10 (October 22, 1987) in TCI Reply 

Comments, p 16 
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replacement costs, the q ratio can equal unity in equilibrium, even though the firm 

earns substantial monopoly/monopsony profits u 

TCI observes that franchise values of cable systems, which are intangible assets, are 

often substantial However, the franchise is simply a barrier to entry to potential 

competitors " Money expended to erect such a barrier is not properly included in 

replacement cost in the q ratio Otherwise the q ratio would be less than unity in a 

purely competitive or contestable equilibrium (where there are no barriers to entry) 

Cost to Replace with New Plant 

In 'Opening the Broadband Gateway,* we estimated the replacement cost of cable 

systems in two steps We first estimated the cost of replacing embedded cable plant 

with new assets We then adjusted our estimates to reflect the fact that embedded 

plant is not as good as new plant In this subsection we consider TCI's criticisms of 

our estimates of the cost of replacing embedded plant with new plant The next 

section considers TCI's criticisms of our adjustments 

TCI correctly observes that there is not a single per-subscnber replacement cost that 

applies to all cable systems We took account of several reasons why costs may vary 

in our sensitivity analysis In particular, we considered possible cost differences 

between using aerial, as opposed to buried, construction We examined cost 

differences, depending on the type of converter used e g , addressable or not We also 

considered a range of per mile construction costs for outside plant This range 

reflects among other things, the effect of varying density of subscribers (per square 

mile) on costs" Density of subscribers depends on both population density and 

penetration level 

" The excerpt from Professor Salinger's article, supra. explicitly acknowledges 
that the q ratio should be based on the replacement cost of physical assets 

16 Notably, the right to use streets and public rights-of-way does not in itself 
convey commercial value Commercial value is conveyed only because potential 
competitors are denied these rights No commercial value is conveyed if rights are 
conveyed to everyone, e g, the right to drive trucks on city streets 

16 Shooshan & Jackson Inc, "Opening the Broadband Gateway," pp 12 13, 
Tables 1 3 
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According to our database, the average book value of tangible assets of cable systems 
is about $499 per subscriber We also estimated that cable plant is 27 5 percent 
depreciated This means that cable plant is, on average, about three years old TCI 
does not challenge these estimates 

It follows from the above numbers that the original cost of the assets of the cable 
systems in our database is about S688 per subscriber We would expect the cost to 
replace the embedded assets with new assets to be somewhat higher than S688 per 
subscriber, because the assets are on average three years' old We must add about 
three years' inflation to the original cost, less the cost savings caused by 
technological change 

Our benchmark estimate of the cost to replace the assets with new plant is $758 per 
subscriber This amount consists of S519 per subscriber for plant and S239 for other 
assets ($499 per subscriber for book value of total assets less $260 per subscriber for 
book value of plant) Thus, our estimate allows 10 percent appreciation from three 
years' inflation This estimate is quite reasonable Inflation has been moderate in 
recent years, and the electronic equipment used by cable companies is subject to rapid 
technological progress ,T 

TCI provides an alternative estimate of replacement costs of $1,000 per subscriber 
This estimate seems unreasonably high It implies an unrealistically high inflation rate 
of about 10 percent per year (In our database, assets that are, on average, three 
years' old had an original cost of $758 per subscriber) Perhaps, the TCI estimate is 
not based on the number of subscribers of a mature system, perhaps, the cost 
estimates were inflated by TCI's engineers, or, perhaps, they have no basis at all 

In any event, let us accept arguendo TCI's estimate of replacement costs Even with 
this high estimate, we can show that the q ratio of the cable industry is far higher 
than for other non-financial corporations in the U.S economy 

,T In "Opening the Broadband Gateway,' we cited a study by Malarkey-Taylor 
Associates (Economic Analysis of Cable System Overbuilds. Washington, DC, January 
1987) to support our cost estimates We show here that such cost estimates are 
reasonable, apart from the Malarkey-Taylor study 

13 
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Depreciation 
In 'Opening the Broadband Gateway," our estimates of replacement costs are reduced 
by the amount of depreciation of the embedded plant TCI questions this procedure, 
claiming that it 'does not appear to be consistent with the economic literature upon 
which they rely *** 

In reality, economic theory requires that replacement cost be reduced by the amount of 
economic depreciation If depreciation is not taken into account, the q ratio is less 
than unity in a purely contestable steady state 

Proof Assume the opposite That is, suppose that in calculating the q ratio, we 
define replacement cost as the cost of replacing embedded plant with new plant (with 
no adjustment for depreciation) Suppose further that in a purely contestable market, 
the q ratio, so calculated, is unity It follows that the embedded firm must be 
expected to earn a competitive rate of return on new replacement cost Under these 
circumstance, an entrant could expect to earn supracompetitive returns by entering 
the market using new plant The new firm would have lower long-run costs than the 
incumbent firm, because new plant has a longer remaining life than does embedded 
plant The entrant might also have greater revenues if the new plant has greater 
channel capacity than the embedded plant Such opportunities for expected 
supracompetitive returns cannot exist in a purely contestable steady state 
End of proof 

It follows that the replacement cost used in the q ratio must be adjusted for 
depreciation In "Opening the Broadband Gateway," we used book depreciation as a 
proxy for the theoretically correct economic depreciation This is a reasonable 
procedure 

Nevertheless, in our numerical analysis below, we accept arguendo the procedure 
suggested by TCI That is, we make no adjustment whatever for depreciation The q 
ratio still turns out to be excessive 

** Shooshan & Jackson Inc., 'Opening the Broadband Gateway," p 17, n 14 
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Estimate of o Ratio Using TCI's Numbers 

Although TCI attacked our numbers and suggested numbers of their own, TCI failed to 

complete the analysis by calculating the appropriate q ratios Let us now calculate the 

q ratio based on the numbers and procedures proposed by TCI 

Price for which cable systems sell S 1,650 per subscriber 

Cost to replace with new plant. SI,000 per subscriber 

Additional "investment" in marketing $ 40 per subscriber 

Adjustment for depreciation S 0 

Resulting q ratio $1,650/(51,000 + $40 - SO) - 1 59 

This q ratio can be compared to the q ratio of 0 805 for all non-financial 

corporations " Thus, the q ratio for the cable industry, even using TCI's proposed 

numbers and procedures, is almost twice that of the rest of the non-financial 

economy Given our rejection of alternative explanations for the high q ratio, we 

conclude that the cable industry is earning excessive monopoly/monopsony profits 

Indeed, even with TCI's numbers, expected monopoly/monopsony profits are about 60 

percent of the book value of the industry's tangible assets 

Furthermore, while TCI's own numbers prove our point, we must emphasize that we 

believe 1 59 is a gross underestimate of the q ratio for the cable industry For the 

reasons discussed above, our original benchmark estimate of 2 81 is a more accurate 

and defensible figure 

Rate Increases Since Deregulation 

In "Opening the Broadband Gateway," we cited the large cable rate increases that have 

occurred this year as further evidence of monopoly/monopsony profits We cited a 

Kagan study that found that rates increased 23 8 percent and a study by the National 

League of Cities that found rate increases of 27 5 percent *° 

** Lawrence H Summers, "Stock Prices, Inflation and q," Harvard University 
(Massachusetts), updated October 1987 

8 0 Shooshan & Jackson Inc. "Opening the Broadband Gateway," pp 16-17 
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TCI observes that the Kagan number applies only to cable systems that changed rates 
during 1987 S1 According to National League or Cities, over 82 6 percent of cable 
systems in their study raised rates during the first six to seven months of 1987 
Hence, the average rate increase for all cable systems — those that changed rates and 
those that did not — was 19 7 percent (23 8 percent X 0 826) These rate increases 
occurred during a period in which the aggregate inflation rate was only 2 7 percent 
This strongly confirms our general point that cable rate increases have been excessive 
and indicate excessive market power 

TCI further cites a study conducted by the National Cable Television Association " 
According to that study, cable rates increased by 106 percent in the first six months 
of 1987 

Unfortunately, the methodology used by NCTA has debilitating weaknesses The 
response rate was only 23 percent Managers of cable companies that are proud of 
their records in keeping down rate increases were probably more likely to respond than 
those that just had embarrassingly large rate increases Hence, the NCTA estimates 
probably contain a substantial negative bias Furthermore, apparently no attempt was 
made to verify that cable companies accurately reported rate increases For these 
reasons, the NCTA study provides no reliable evidence on cable rate increases ** 

Conclusions 

In "Opening the Broadband Gateway," we adduced evidence that cable has excessive 
market power TCI strongly attacked our analysis 

M TCI Reply Comments, p 19 

** NCTA, 'Rate Deregulation Cable Industry Pricing Changes and Service 
Expansion in a Deregulated Environment," in TCI Reply Comments, p 19 

M For more detailed discussion of the NCTA study, see Shooshan & Jackson 
Inc, 'Review of NCTA Study, Rate Deregulation Cable Industry Pricing Changes and 
Service Expansion in a Deregulated Environment," prepared for the United States 
Telephone Company (December 16, 1987) 
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In this paper, we have refuted TCI's criticisms as well as the criticisms made by other 
cable commenters We showed that the TCI filing contains a number of deliberate 
distortions and mischaracterizations of evidence We also showed that even using TCI's 
numbers and recommended procedures, one obtains evidence of excessive market power 
in the cable industry 

17 
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Does Cable Television Really Face Effective Competition' 
Janusz A Ordoveri' 

Introduction 

Is cable television a local monopoly or does it 

face effective intramodal and intermedia competition7 An 

answer to this question must be given before sound public 

policy toward cable television can be devised. In 1985, the 

FCC concluded that cable television faces effective 

competition from broadcast television in those local 

communities where there are at least three off the air 

television signals available to television viewing households 

in any portion of a cable community. The Commission found 

that the availability of three broadcast television signals 

is enough to ensure an effective competitive constraint on 

the ability of a local cable system operator (CSO) to charge 

"noncompetitive" rates and to offer a less than desirable 

programming mix to subscribers 2/ This "three signals" 

conclusion was used to implement the rate deregulation 

provisions of the 1984 Cable Act,3/ that is, where effective 

competition in the form of three broadcast signals exists, 

cable firms may charge as much as they wish for basic 

service. 

JL/ Janusz A Ordover is a Professor of Economics at New 
York University. Yale M Braunstein, Professor, 
University of California at Berkeley contributed to the 
preparation of this analysis 

2/ Implementation of the Provisions of the Cable 
Communications Policy Act of 1984, 50 Fed. Reg 18637 (1985) 

3/ The Cable Communications Policy Act of 1984, Publ L. 
98-549, 98 Stat. 2779 (1984). 
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We have been asked to review critically the 

Commission's findings regarding the extent of effective 

competition between cable and broadcast television Our 

analysis has two m a m purposes. First, to ascertain whether 

the methodology used by the FCC to reach its findings is 

consistent with widely accepted precepts of economic 

analysis, based on current conditions, and reflective of a 

sufficiently broad range of considerations Second, to 

review the scant data from the deregulated cable markets in 

order to gauge the likelihood that cable faces competition 

where three broadcast signals are available. 

We do not aim here to provide a rigorous 

statistical test of intermedia competition or to provide a 

detailed forecast of the likely effects of deregulation on 

the cable industry Such an exhaustive undertaking would be 

impossible in the limited amount of time available to prepare 

this report. Nevertheless, we have reached certain 

conclusions. These are summarized as follows 

First, the analytic methodology used by the 
FCC to gauge the extent of effective competition between 
cable and broadcast television did not conform to 
widely-accepted economic methodologies 

Second, the cable industry has been undergoing 
rapid structural and other changes which potentially 
cast doubt on the validity of the "three signals" 
finding (which was based on data from 1984 and earlier) 

Third, presumably because of its perception of 
broadcast TV as the main constraint on cable television, 
the FCC has understated the social value of alternative 
video technologies, such as wireless cable or MMDS, 
SMATV, and DBS. 

Fourth, the available, albeit scant data 
indicates that the only unambiguous gainers from cable 

2 
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rate deregulation have been holders of local franchises 

Fifth, future analysis of competition issues 
requires substantially more fact-finding and sounder 
methodologies than employed by the FCC 

1. FCC's Analysis of Effective Competition Suffers 
From Fundamental Methodological Problems 

A scrutiny of the analytic approach adopted by the 

Commission in support of its "three signal" rule reveals 

significant methodological flaws. These flaws cast grave 

doubt both on the validity of the conclusions and on the 

desirability of the rule itself. We shall argue that the 

methodology adopted by the Commission in deriving criteria 

for "effective competition" in the cable television market is 

not based on standard economic indicia or substitutability 

among various entertainment/information services.^ In fact, 

it appears that the Commission first formulated the desired 

policy conclusion and then sought to develop data that, if it 

did not prove the conclusion, at least would not undermine 

the conclusion. 

The commission's ma]or premise apparently is that 

cable television competes in a broadly defined "home video 

market" in which cable, over-the-air television, STV, HDS, 

SHATVs, and DBS, "all offer alternatives that appear to be 

perceived as substitutes."5/ This approach would be based 

4/ Thus, we concur to some degree with the comments filed 
by the U.S. Dept. of Justice. See Comments of the U.S 
Dept. of Justice, MM Docket Ho. 84-1296, January 28, 1985 

5/ This is a view advanced by economists Jonathan D Levy 
and Peter K. Pitsch in their article "Market 
Delineation, Measurement of Concentration, F C.C. 
Ownership Rules," p. 203, in V. Mosco (ed.), Policy 
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essentially on the observation that a variety of media 

deliver "information and entertainment" to the public Thus, 

the FCC's approach hypothesizes a broad market in which cable 

television allegedly competes for the viewers' attention and 

dollars against VCRs, AM-FM radio, movie theaters, print 

media, and so on. It appears, furthermore, that in 

constructing the relevant product market, the FCC failed to 

give adequate consideration to such important considerations 

as the multichannel capacity of cable systems and cable's 

ability to provide packages of programming to subscribers 

The Commission's approach begs a fundamental 

question which goes to the heart of public policy toward 

cable television. This is: Do alternative technologies for 

delivering video programming actually provide effective 

competition to cable-' Effective competition cannot be 

engineered by assumption Strength of competition has to be 

assessed using sound economic methods, such as those outlined 

below, which conform to the criteria suggested by the 

Department of Justice. 

Instead, in its analysis the FCC merely assumed a 

broad product market in which cable television competes with 

broadcast television (and other media). It then proceeded to 

determine how much competition is needed in that product and 

Research in Telecommunications, Ablex Publishing Corp 
(1984), pp 201-212 See also Levy and Pitsch, 
"Statistical Evidence of Substitutability Among Video 
delivery Systems," in E Noam (ed.). Video Media 
Competition- Regulation, Economics, and Technology, 
Columbia University Press, (1985), pp 56-92. 
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geographic market to offer effective competitive constraints 

on the market power of cable system operators The 

Commission concluded that the theoretical presence of three 

broadcast television signals of adequate quality reception 

would sufficiently restrain whatever market power a cable 

system operator ("CSO") might have 

Apparently the number three was reached on the 

basis of empirical studies showing that adding a fourth 

broadcast TV station to a market does not have a 

statistically perceptible effect on basic cable subscription 

levels.-6/ This approach was pioneered some time ago by John 

Kwoka.^/ He demonstrated that in certain instances the 

creation of a strong third-ranked firm out of two lesser-

ranked firms could cause prices to fall despite an increase 

in measured market concentration. Regardless of the 

econometric and analytic merits or demerits of Kwoka's 

study, it is certain that his work did not answer what 

6/ The Commission's order refers to a study by NCTA/CATA 
"providing factual support for a standard based on fewer 
than three signals." 5 97 It also cites Arbitron data 
showing that in two signal markets cable viewership of 
off-air signals was equal to or greater than off-air 
viewership of such signals. The opposite was found to 
be true of three signal and greater markets. 5 99. The 
report assumes that cable itself is the fourth 
competitor in a three-signal market. Interestingly, 
none of these findings goes directly to the issue of 
effective competition between cable and broadcast TV. 

7/ See J.E. Kwoka, "The Effect of Market Share Distribution 
on Industry Performance," The Review of Economics and 
Statistics, 1, 1979, pp. 101-109. 

8/ For a criticism of Kwoka's study, see W F. Meuller and 
D.F. Greer, "The Effect of Market Share Distribution on 
Industry Performance Reexamined," The Review of 
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should be the key question whether the presence of three 

broadcast television stations in a geographical market 

ensures that prices and "clusters" of cable services offered 

by a CSO reasonably well approximate the social ideal Kwoka 

showed only that a current level of price may fall following 

the creation of a strong third or fourth player. Kwoka's 

findings necessarily apply only to markets (or industries) 

that deviate from a fully competitive ideal9-/ so that the 

current level of price generates rents to the leading firms 

This is because if the market were highly competitive (or 

fully contestable), the price could not fall any further as a 

result of increased concentration. 

The relevance of the Kwoka-type analysis to the 

public policy issues regarding media market power is very 

limited. This analysis fails to consider whether three 

broadcast stations and one cable operator actually make for 

an adequately competitive market Instead, it merely 

suggests that the presence of a fourth broadcast TV station 

does not necessarily make for a comparatively more 

competitive market than a market comprising three broadcast 

TV stations and one cable system 

The FCC's conclusion regarding effective 

competition is thus troubling It is also surprising in 

Economics and Statistics, 2, 1984, pp. 353-357 

9/ Kwoka's results also apply to markets which are not 
perfectly contestable. Baumol, W.J., J.C. Panzar, and 
R.D Willig, Contestable Markets and the Theory of 
Industry Structure, Harcourt Brace Javanovich, 1982 
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light of the availability of an appropriate conceptual method 

of analysis developed by the Antitrust Division of the 

Department of Justice in the 1982 Merger Guidelines AS/ In 

fact, this is the very methodology that the Department urged 

the FCC to adopt in implementing the Cable Act. 

Conceptually, the Guidelines methodology can be 

readily applied to the problem of determining the degree of 

effective competition between cable television, on the one 

hand, and broadcast television (or other media) on the other 

hand 11/ In essence, following the Guidelines methodology. 

10/ DOJ Merger Guidelines methodology for constructing 
relevant product and geographic markets can be 
summarized in a sequence of steps. Step 1: determine a 
product or service whose pricing and quality are to be 
analyzed. Here, the relevant product or service may be 
basic cable or cluster of services provided by cable 
systems. Step 2: Determine the relevant suppliers in a 
given geographic area. Here, the relevant supplier will 
be the monopoly cable franchise, in most cases. Step 3 
Determine which products or services constrain the 
ability of firms identified m Step 2 to profitably 
elevate the relevant prices above some chosen benchmark 
level by a small but significant amount for a 
nontransitory period of time. In most situations 
examined by the Antitrust Division, the hypothesized 
price increase used has been 10 percent and the 
nontransitory period of time has been pegged at two 
years However, in some limited circumstances, the 
Division used smaller (5%) and larger (15%) price 
increases. Step 4: Construct the relevant market 
comprising firms identified in Steps 2 and 4. See, J.A 
Ordover and R.D. Willig, "The 1982 Department of 
Justice Merger Guidelines: An Economic Assessment," 71 
California L. Rev. 535 (1983), for a more detailed 
analysis of the pertinent methodology 1982 Merger 
Guidelines, 47 Fed. Reg. 28,493 (1982) and 1984 Merger 
Guidelines, 49 Fed. Reg 26,823 (1984). 

11/ For an example of application of the Merger Guidelines 
in video markets, see Lawrence J White, "Antitrust and 
Video Markets: The Merger of Showtime and the Movie 
Channel as a Case Study," in E. Noam (ed ), Video Media 
Competition: Regulation, Economics, and Technology," 
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we would say that the availability of broadcast television 

contemplated under the Commission's standard offers effective 

competition to cable television if, following decontrol of 

basic rates, cable system operators would find it 

unprofitable to elevate basic rates by 10 percent and 

maintain them at this higher level (in real terms) for at 

least two years. It is theoretically possible, of course, 

that such a rate increase might be unprofitable in markets 

with three or more broadcast television stations (as the 

Commission asserts) and profitable in franchise areas in 

which there are fewer than three broadcast television 

stations. However, the analytic studies that are available 

suggest that the Commission's definition of effective 

competition is probably wrong. 
12/ 

Columbia University Press, (1985), pp. 338-363 

12/ A study by G. Kent Webb, The Economics of Cable 
Television. Lexington Books, (1983), found that basic 
cable penetration increases with the number of off-the-
air channels it carries, suggesting that to some extent 
basic cable services and broadcast television are 
complements However, improvements in the quality of 
broadcast television tend to reduce basic's penetration, 
other factors remaining the same. Thus, on this score, 
the two media are substitutes, at least to a limited 
extent. Webb's study strongly suggests that it is pay 
cable which competes with broadcast television. 
Obviously, to the extent that the potential subscriber 
must pay basic rates before obtaining premium services, 
the price of basic affects demand for premium services 
It is difficult to know what one should make of Webb's 
results. From our standpoint, however, the key question 
is the price elasticity of demand for cable services as 
a "function of" the number and quality of broadcast 
television stations. Webb's results suggest that no 
matter what is the actual numerical value of this 
elasticity, it is likely to be small. A recent study by 
Browne, Bortz and Coddmgton, as reported in Cable TV 
Franchising, Paul Kagan Assoc , July 20, 1986, p 3, 
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Indeed, the Commission may have misunderstood the 

most basic phenomenon of the cable industry Namely, it is 

possible that broadcast TV viewers have been defecting to 

cable TV,-13/ So that cable may be constraining broadcast TV, 

as the Commission appears to believe. Yet it does not follow 

necessarily that broadcast is effectively constraining cable 

television at current cable rates and program offerings. 

How realistic is it that a price increase of a 

magnitude of ten percent in current subscription rates would 

prove unprofitable to a cable system operator' Some 

important insights can be obtained by making an assumption 

about a representative CSO's mark-up on average subscriber 

charges, that is, CSO's variable cost to price margin.14/ 

Straightforward calculations used for illustrative purposes 

show, for example, that when the cost to price ratio margin 

is one over three, a 10% rate increase would be unprofitable 

if it were to induce as much as fifteen percent reduction in 

penetration. The one over three cost to price ratio means 

that the variable cost (averaged among all disconnecting 

subscribers) would be a third of the average subscription 

supports this suggestion. 

13/ See, for example, M.O. Wirth and H. Bloch, "The 
Broadcasters: The Future Role of Local Stations and the 
Three Networks," p. 121-122, in E. Noam (ed.). Video 
Media Competition: Regulation, Economics, and 
Technology, Columbia University Press (1985), pp. 121-137 

14/ Note that an increase in a basic rate may induce some 
disconnections among those subscribers who also 
purchased pay tiers. It is for this reason that we must 
focus on an average mark-up 
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rate.i§/ Inspection of the mathematical formula indicates 

that the higher the cost-price ratio, the less likely it is 

that a 10% price increase would prove unprofitable because of 

the number of disconnects it induced. [See Appendix Al for 

calculations based upon various cost - price ratios and rate 

increases.] 

The available data indicate that the variable cost 

components for basic services are a small percentage of 

revenue from basic, perhaps as low as 9%.A6-/ On the other 

hand, these costs can be as high as 50% for premium 

programming services. In light of these facts, our 

illustrative ratio is not unreasonable. The available 

evidence also tends to suggest that price increases of this 

magnitude did not cause a substantial reduction in cable's 

penetration in those communities that already have cable, 

although the real magnitude of these price increases must be 

adjusted in some cases by accounting for changes in the 

offerings included in various basic (or first) tiers. (See 

15/ The mathematics are as follows. The change in profits, 
denoted by dL = p q[(dp/p) + (dq/q)(l-[variable 
cost/p])], where p denotes subscription rates and q the 
number of subscribers. We fix dp/p at 0.1 or 0.15 and 
fix the price-cost ratio at some appropriate level and 
then calculate (dq/q) that would cause the change in 
profits to be negative. 

16/ Two caveats are necessary here. First, the variable 
costs are low because most of the investment is either 
sunk or fixed. Consequently, long-run variable costs 
may be higher than those postulated in the text 
Second, as discussed in section 1(b)(1), basic is 
undergoing an unprecedented transformation in the 
present marketplace. 

10 
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section 2a infra ) As shown in Table 1, nationwide cable 

penetration increased in the first quarter of 1987. 

2. FCC's Analysis of Effective Competition is Outdated 
In View of Significant Programming and Structural 
Changes in the Cable Industry _ ^ 

The FCC's 1985 conclusion is also potentially 

flawed because the market it examines is already antedated 

A new picture of that market suggests strongly that cable has 

the ability to obtain monopoly rents. The most important 

elements of the new picture are "tier meltdown" and 

structural changes in the degree of horizontal and vertical 

integration. 

a. Tier Meltdown. 

During the last few years, CSOs have tended to 

include more attractive programming choices in the basic 

tier This is in contrast with the early days of classic 12-

channel cable systems when the basic service included 

principally (1) must-carry stations (the locally available 

broadcast TV signals), and (2) some locally originated 

programming. In fact, in many early systems only a single 

basic tier was available to subscribers. 

Subsequently, cable operators began using 

microwaves to import distant television signals for 

retransmission. With the advent of satellites, additional 

program offerings, such as HBO, The Movie Channel, Showtime, 

etc , were made available in cable systems on pay-per-channel 

basis. Cable systems acquired greater channel capacity which 

enabled them to increase their offerings. In turn, growing 

11 



205 

channel capacities stimulated new programming Ironic, but 

pertinent for public policy, is the fact that channel space 

for new offerings is now scarce in some cable systems 

During that period, which lasted until quite 

recently, the economics of cable television pricing were 

driven by the presence of demand-interdependencies among 

various offerings of cable services. In particular, a CSO 

had to allow for the fact that changing the price of basic 

service increased the actual price (thereby reducing demand) 

for premium services. CSOs thus employed sophisticated price 

discrimination strategies that enabled them to maximize 

revenue from subscribers of different tastes. In addition, 

and perhaps of equal importance, because subscription rates 

for pay tiers were by the mid 1970s almost totally 

deregulated and were often not included in the base for 

franchise fees, the CSOs sought to shift as much programming 

as possible into higher (premium) tiers to maximize their 

pricing freedom and net revenue. 

In the wake of the 1984 Cable Act, cable operators 

have begun to increase the number and variety of offerings 

that are included in basic. As a result of this new 

marketing strategy, the basic tier now offers not only 

retransmission (i.e., higher quality reception of broadcast 

TV) , and local programming, together with a "right" to 

purchase higher tiers, but also increasingly varied and 

better quality programming. The ongoing simplification of 

the pricing of basic and premium services by cable systems is 

12 
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due to a combination of factors The most important of these 

are 

(I) customer resistance to and confusion with 
complex tiering of services, 

(II) changing offerings as program suppliers 
enter and exit the supply side of the distribution 
chain, resulting in periodic realignments of tiers, 

(ill) vertical integration of cable and 
program suppliers, 

(IV) increased power of cable system 
operators in negotiations with franchising authorities 
This has resulted from two events: (a) the end of the 
"franchising wars," and (b) deregulation and preemption 
by Congress. 

Overall, through increased clustering of offerings 

in basic tiers, the trend has been to reposition these tiers 

in the product space of information and entertainment 

services. It is difficult to determine with precision the 

consequences of that repositioning on effective competition 

among the providers of video-based entertainment and 

information. In our opinion, repositioning potentially has 

eased the constraint, if any, that broadcast television 

imposes on basic cable This is because strategies designed 

to reposition products (here cable offerings) are primarily 

motivated by the desire to reduce the degree of head-on 

competition, not to enhance it. In brief, basic cable still 

subsumes broadcast, but its reshaping has made it a 

distinguishable product 

As a product, basic cable now is the availability 

24 hours a day and seven days a week of all of the following 

news (including the specialties of financial, sports. 

13 



207 

weather, headline, feature, live, local, and general national 

news), sports (of different sports and multiple games within 

most major sports), children's variety, adult variety, 

religious offerings, shopping (ranging from fashionable 

clothes to bizarre geegaws), and movies. In terms of the 

continuous availability of this smorgasbord of programming, 

no three broadcast stations, even taken as a group, can 

compare; basic cable offers a distinct product. 

Thus the product market that was considered by the 

FCC prior to its deregulatory rulemaking has changed. It is 

probably less competitive than it was then,-12/ but at least 

the Commission ought to re-examine the marketplace. In doing 

so, the Commission should use better methodologies, and 

should determine the implications of product repositioning 

and tier meltdown on the degree of effective competition 

among different modes of reaching the television-viewing 

public. 

b. Structural Changes. 

Perhaps of even greater consequences for public 

policy are the structural changes in the cable industry since 

the passage of the Cable Act of 1984 and the FCC's 1985 

deregulation ruling. These structural changes include both 

17/ In the DOJ Comments, it was concluded at 18 that " 
. . broadcast television is generally not a good 
substitute for the full range of programming and other 
services distributed by cable television. These reasons 
include the large variety of video programming usually 
carried on cable systems ( .) and the inability to 
market 'pay' services successfully over broadcast 
television " DOJ at 18 
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increasing concentration in cable ownership and increasing 

vertical integration between CSOs, program distributors, and 

production companies Concurrently with this trend towards 

increased horizontal concentration and tighter vertical links 

in the programming-distribution chain, cable system operators 

have at times implemented programming practices whose impact 

on competition is potentially suspect. 

(l) Horizontal Integration 

Some consolidation of the ownership of cable 

systems took place prior to deregulation. It seems, 

nevertheless, that deregulation — combined with favorable 

merger policy and a rising stock market — greatly spurred 

the trend towards consolidation of ownership in the cable 

industry Recent estimates indicate that of all cable 

subscribers (more than 40 million households), 46 percent are 

directly or indirectly controlled by 5 companies A8-/ in 

1985, the top 50 companies accounted for 70 percent of the 

nation's nearly 35 million subscribers. The two raa]or MSOs, 

Tele-Communications Inc. (TCI), and American Television and 

Communications Corp. (ATC), now control approximately over 3 0 

percent of all subscribers, with TCI alone controlling 22 

percent. The biggest MSO is TCI which owns 600 cable systems 

Jith approximately eight million subscribers in 4 4 states 

The second largest MSO, ATC (a subsidiary of Time, Inc ), 

owns 660 cable companies with 3 5 million subscribers in 32 

18/ These figures are culled from various issues ̂ f-' 
Cabievision 
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states TCI alone has spent nearly $3 billion acquiring over 

150 cable systems in the last three years 

It has been estimated that, in 1986, approximately 

nine billion dollars was spent on mergers and acquisitions by 

the largest MSOs. One industry official has commented that 

it would not be surprising to see as many as five to eight of 

the top 20 companies disappear through horizontal integration 

of the next five years, i9-/ 

This trend towards increasing concentration has not 

been appreciably slowed by the rising prices of the 

transactions. In 1986, the average per subscriber value of 

one company's acquisitions, for example, was $1399 and the 

cash flow multiple on a projected first year basis was 10 5. 

For another company, the average value per subscriber was 

$1254. In some key targeted cable areas, i.e , Florida and 

California, prices of $2000+ per subscriber are not uncommon 

Prices in 1986 generally averaged between $1200 and $1300 per 

subscriber. However, prices ranged widely from $900-$1200 

for the very few remaining classic (i.e., older systems with 

only small capacities which typically offer only broadcast 

stations) cable systems to $1500+ for large or underdeveloped 

systems. And by 1987, the per subscriber prices have gone 

into the $2000+ range, according to trade press reports. In 

contrast, in 1984 (prior to cable deregulation), cable 

systems could typically be acquired for $800-$900 per 

19/ These estimates were reported in Cablevision, January 
19, 1987. 
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subscriber As of late 1985, the going price was reported to 

be $1100-$1200 The strong per subscriber prices were also 

reflected in the average projected first year cash flow 

multiple paid for systems in 1986, the average of which 

ranged from 10.5 to 11 5. 

There is very strong reason to suspect that 

deregulation made it possible for CSOs to better extract 

profits from their local franchises. To the extent that 

there is no evidence that, on average, CSOs were unprofitable 

(on a replacement cost basis) prior to deregulation, 

deregulation must be strongly considered as an important 

explanatory variable behind the increases in per-subscriber 

prices paid by the purchasers. 

The available financial data on the sales prices of 

cable franchises can indirectly be used to obtain some 

estimates of the degree of monopoly power held by local cable 

franchises One analysis looks at the ratio of the value of 

the productive asset in the financial market to its 

replacement value This ratio is high when the asset has 

market power attached to it. In particular, in highly 

competitive markets the ratio — denoted as the q-ratio — 

should approximately equal one Based upon an analysis of 

153 recent sales of cable systems, Shooshan and Jackson Inc. 

have calculated q-ratios for 1986.25/ Their study estimates 

20/ Shooshan and Jackson, Inc , "Opening the Broadband 
Gateway The Need for Telephone Company Entry into the 
Video Services Marketplace," (1987), Washington, DC, 
submitted in FCC CC Docket No. 87-266. 
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the q-ratio for the cable industry as of December 1986 at 

2 81 21/ Obviously, in light of additional increases in the 

per subscriber acquisition prices in 1987, the value of the 

q-ratio has increased substantially as well.22/ The study 

concludes that the explanation for the high q-ratio is that 

the cable industry has excessive market power. Thus, these 

analysts conclude that although there are many potential and 

actual alternatives to cable, these alternatives do not 

adequately constrain the monopoly power of cable systems 

(n) Vertical Integration 

Another dramatic manifestation of structural 

changes in the cable industry is the growing degree of 

vertical integration. "Forward" and "backward" vertical 

integration has been taking place. Thus, MSOs have been 

integrating into programming. 

Vertical integration by'major MSOs into programming 

services is linked with the concentration of system 

ownership 
23/ 

This is because large MSOs have assured 21/ This ratio is what Shooshan and Jackson call their 
middle-of-the-road estimate They also calculate two 
other estimates- one,with a high adjusted replacement 
cost and the other with a low adjusted replacement cost 
The q-ratios for these estimates are 2 27 and 3 28, 
respectively. The q-ratio for a competitive market is 
equal to one Higher q-ratios occur in concentrated 
industries where there are barriers to entry and there 
are few mechanisms to reduce monopoly profits. 

22/ As we pointed out, however, the general increase in 
stock market prices over the 1984-87 period contributed 
to the increases in the calculated q-ratio. 

23/ See, e.g Lawrence J. White, "Antitrust and Video 
Markets- The Merger of Showtime and the Movie Channel 
as a Case Study," in E. Noam (ed ), Video Media 
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captive subscribers which reduces the risks of substantial 

investments in programming. 

Interestingly, for a programmer the audience base 

provided by cable is more secure than is the audience when 

the programming is delivered via broadcast. An advertising-

supported delivery technology must be sensitive to the size 

of the viewing audience for every minute of programming By 

contrast, the analysis for a CSO of the value of any 

programming turns on whether a particular service increases 

penetration, not how much (or even whether) anyone watches 

that service. Another way of making this point is to note 

that the product delivered by cable to consumers is the 

continuous availability of a range of programming, but the 

product broadcast TV claims to its advertisers that it 

delivers to consumers is an audience measured by the number 

that actually watches a given program. The audience size 

obviously fluctuates more widely than does the number of 

subscribers 

At the same time, vertical integration may be 

welcome to a programmer that has experienced the substantial 

buying power (monopsony power) of large MSOs, with their 

unchallenged grip over cable subscribers. Indeed, it is 

well-known that large MSOs frequently pay dramatically lower 

per subscriber fees than those paid by smaller systems 

Competition Regulation, Economics and Technology, 
Colombia University Press, (1985), pp 338-363. 
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This is not the place to explore in detail the 

extent of vertical integration in the industry and the 

ongoing changes However, as can be seen from Tables 2 and 

3, several of the largest MSOs are owned by media 

corporations who are among the largest cable programmers 

Many of the cable system operators and the program packagers 

also have interests in program production and other aspects 

of distribution. Furthermore, data indicate that subscribers 

to the cable systems operated by vertically integrated firms 

are most likely to subscribe to each firm's ]ointly-owned pay 

service.£4/ 

Economists generally presume that vertical 

integration and vertical business practices are driven by 

efficiency considerations.25/ However, whether a quest for 

efficiencies fully explains vertical integration in the cable 

industry, as well as some other programming practices, has 

yet to be fully explored. Indeed, economists have recently 

24/ See B M Compaine, Who Owns the Media. Second edition. 
White Plains: Knowledge Ind. Publ. (1982) See also, 
Shooshan and Jackson, Inc., Economic Analysis of 
Concentrated Ownership of Cable Systems, Washington, 
D C , 1986, and "Cable TV The Issues," Consumer 
Reports. September 1987. 

25/ See, e.g., M.K Perry, Vertical Integration 
Determinants and Effects, Bell Corporation (Belcore) 
Research Paper (June 1987) and M. L. Katz, Vertical 
Marketing and Franchising Agreements, UC Berkely Bus. 
School (September 1987) both forthcoming in R 
Schmalensee and R Willig, Handbook of Industrial 
Organization, North-Holland Publishers (1988) 
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pointed out that, at least in principle, vertical practices 

can have anticompetitive horizontal consequences is/ 

Thus, for example, through vertical integration 

MSOs may deny programming to alternative cable technologies, 

such as MMDS ("wireless cable"), which constitute a head-on 

threat to cable's control of the local market.22/ such anti

competitive tactics are easier to carry out when a 

distributor (a large MSO, for example) also owns an important 

programming source ̂ S/ In addition, as the MSO becomes 

larger, the more credible become its threats to disadvantage 

the program vendor at the distribution level if it refuses to 

cooperate with the distributor's programming tactics Such a 

disadvantage could be produced, for example, by placing the 

vendor's program on a high channel, where it is less likely 

to be viewed by subscribers, or by refusing to carry the 

service. Other tactics could include overpricing a 

particular program or not including it in the optimal tier. 

26/ See T.G. Krattenmaker and S.C. Salop, "Anti-competitive 
Exclusion- Rising rivals' costs to achieve power over 
price," 96 Yale L J. 209-295, (1982), and J A Ordover 
et al., "Non-price anti-competitive behavior by 
dominant firms toward the producers of complementary 
products," in F. Fisher (ed.), Antitrust and Regulation. 
MIT Press (1985). 

27/ See, "Cable Television v The Alternatives A Study in 
Antitrust," prepared by the Office of Congressman 
Charles E Schumer (Sept. 14, 1987), for an argument 
that incumbent MSOs have prevented entry of new cable 
distribution technologies 

28/ D.T. Scheffman and P.T. Spiller, "Buyers and Entry 
Barriers," Federal Trade Commission, Bureau of Economics 
Working Paper No 154, August 1987 
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Another business strategy of CSOs is, in effect, 

the sale of channel placement to programmers by means of 

obtaining from program vendors a discount from the price in 

exchange for preferential placement. Because broadcast 

television stations cannot sell their programming to cable at 

any market-related price, they do not have at present an 

efficient mechanism for competing with other programmers for 

valuable channel assignments. 

To the extent that the FCC may be correct that 

independents actually compete for viewers and advertising 

revenue with cable systems, 2JL/ the decisions to move these 

stations to higher channels should at the very least raise 

some concern. This is because the need to ensure that the 

pursuit of legitimate business objectives — which includes 

maximization of profits from distribution of programming — 

by cable systems should not undermine the public policy 

objective of securing a wide range of programming choices for 

cable subscribers and other television audiences. On the 

other hand, to the extent that broadcast television 

programming is valuable to cable systems, perhaps it should 

be placed on equal footing with other programming products in 

its ability to compete for valuable channel location This 

is especially important for the local stations that are no 

2Sy National cable advertising revenues, although small in 
proportion to those of broadcast networks, have been 
increasing rapidly. Revenues were $546 million, 
$735 million and $930 million from 1984 through 1986 
respectively Estimates for 1987 advertising revenues 
are $1,142 billion, a 10 percent increase over 1986 
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longer protected by must-carry rules and for whom exclusion 

or suboptimal channel placement could amount to a financial 

death sentence 

It is not our view that regulation of the MSOs' 

programming decisions is necessarily a desirable public 

policy. It is our opinion, however, that in light of the 

structural changes in the cable industry, such programming 

decisions can assume consequences which did not previously 

exist. To the extent that they do, they raise serious public 

policy concerns. 

3. The FCC Has Paid Insufficient Attention to Alternate 
Delivery Technologies 

It seems clear that aside from direct head on 

competition from another wired cable system — as it exists 

in overbuilds the most plausible constraint on the market 

power of local cable franchises should come from alternative 

delivery technologies such as MMDS or wireless cable, SMATV, 

and DBS.3.2/ The available evidence suggests that these 

alternative cable technologies have not yet made significant 

inroads into the "video marketplace." The troublesome 

possibility, however, as recent developments in the cable 

industry strongly suggest, is that entry impediments have 

increased rather than decreased in the post-deregulation 

marketplace 

30/ Direct competition from cable systems owned and operated 
by fiber-optics-using telephone companies has yet to 
materialize Its future is mired in complex legal and 
regulatory battles 
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Interestingly, the FCC has expressed little 

interest in facilitating entry of these technologies 

Indeed, having found that broadcast television offers an 

effective constraint on cable in many local franchises, the 

Commission paid mere lip service to alternative technologies 

which allegedly are inferior from the engineering standpoint 

to standard cable. The Commission's stance however, confuses 

economic benefits with engineering assessments. From the 

social standpoint, the relevant benefits from those 

alternative technologies have to be related to the associated 

costs. For example, the fact that some of these technologies 

can offer fewer channels of programming than state-of-the-art 

cable systems is not enough to dismiss them from the 

marketplace. In many respects, these technologies entail 

fewer sunk costs, are less expensive to install, and are 

cheaper to maintain than are standard cable systems. In 

addition, their presence in the marketplace would afford 

additional competition to incumbent CSOs which could inure to 

the benefit of cable subscribers. 

4. The Effect of The 1984 Cable Act on The Cable 
Industry: Who Has Benefitted'' 

It is too early to render a definitive judgment on 

the social benefits engendered by the FCC's implementation of 

the effective competition provisions of the 1984 Cable Act. 

However, the available data indicate that so far the only 

unambiguous beneficiaries of the Act have been the owners of 

cable systems. The advantages for consumers are unclear, at 

best. 
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The owners of cable systems plainly have benefitted 

through increased prices paid by buyers for the existing 

cable systems Cable system owners have also benefited from 

the ability to raise basic subscription rates without 

interference from regulatory authorities Subscribers have 

suffered as a result of these price increases, at least to 

the extent that these price increases exceed the benefits 

from additional programming that the operators are now 

increasingly including in the basic tier.3-!/ 

Tables 4 and 4a show the history of average 

monthly basic cable rate increases since 1979 22/ During the 

period 1979-1985, the average rate increase granted to 

operators requesting rate increases was between 13.6 percent 

and 17.8 percent (with an average increase of 15 3 percent 

over the period) above the old rates. In 1986, the average 

basic cable rate had increased 20 percent above the old rates 

for those operators that had increased their basic rates. 

For the first half of 1987, cable operators, no longer 

subject to rate regulation, have increased their basic cable 

rates by approximately 24 percent In a 198 6 survey of 282 

31/ A recently released study by National Cable Television 
Association (NCTA) shows that from December 1986 to June 
1987, basic subscribers in a surveyed sample received an 
additional 1 6 channels in their basic package, going 
from 27.3 to 28 9 channels "Rate Deregulation- Cable 
Industry Pricing Changes and Service Expansion in a 
Deregulated Environment," NCTA, Washington, D.C. 
(November 1987) 

32/ The data are estimates of Paul Kagan Associates as 
reported in their publications. Cable TV Franchising and 
the Kagan Fensi]^ 
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cable operators, the Cable Television Administration and 

Marketing Society found that 75 percent of those surveyed 

planned rate increases ranging from relatively low increases 

to more substantial increases (30 percent) On average, the 

expected increase would be 18 5 percent.il/ 

In a more recent survey conducted by the National 

League of Cities of 233 franchising authorities covering 274 

franchises serving 4.68 million subscribers, it was found 

that 82.6 percent of the cable operators surveyed increased 

their basic rates. In 40 4 percent of the rate increases, 

the number of services included in basic services also 

increased. In the other 4 2.3 percent where the number of 

services was not increased, the average increase of basic 

rates was 27.5 percent Of the 42 3 percent that did not 

increase the number of services, however, 17.3 percent 

decreased their pay service rates. Of the remaining cable 

operators surveyed, 14 4 percent did not change their basic 

service rates while only 2 percent reduced their rates 14/ 

Even a recently released study of the deregulated cable 

industry by National Cable Television Association found that, 

in a sample of 598 responding cable systems3-^/ which reach 

33/ This is reported by Laura Landro, "Cable TV's New 
Freedom Promises Higher Prices - but More Services," 
Wall Street Journal, p 31, C4, Dec. 12, 1986. 

34/ National League of Cities, Impact of the Cable Act on 
Franchising Authorities and Consumers. Washington, D.C , 
September 18, 1987 

25/ The overall response rate was 23% There is no evidence 
one way or the other whether the responding cable 
systems were significantly different from those which 
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16% of cable households, the average basic rate increased by 

10.6% since January 1987. NCTA's estimates appear to be very 

low in comparison with those reported by other sources 

Table 4 also compares annual industry average basic 

cable rates to the average rate increases for those systems 

granted increases in the same year (See also Figures 1-3) 

During the period 1979-86, rate increases for the average 

system obtaining a rate increase were approximately 3 percent 

to 5 percent higher than the industry average. In 1985, the 

average system that obtained a rate increase was almost equal 

to the industry average. While 1987 figures are not yet 

available, it seems likely that the rate increases for those 

operators raising their rates will be higher than the 

industry average as the number of rate changes has also 

increased significantly. In 1986, for example, there were 

rate changes in 566 communities in 40 states In contrast 

there have already been 968 rate changes in 4 5 states in the 

first half of 1987.35/ 

Accompanying the relative price changes, a survey 

by the National League of Cities also shows that there was a 

reduction in the number of basic service tiers in 1987. 

Approximately 17 percent of the MSOs surveyed reduced their 

basic service tiers; 80.8 percent offered no change; and only 

2.3 percent actually increased the number of basic service 

failed to respond to the questionnaire 

36/ Estimates of Paul Kagan Associates, Cable TV Franchising 
News Roundup, September 31, 1987, p. 2. 
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tiers Prior to deregulation, 57 7 percent of the cable 

operators offered only one basic service tier 25 7 offered 2 

tiers, 11 3 percent offered 3 tiers, and 5 4 percent offered 

4 or more tiers. After deregulation, 71.2 percent offered 

one basic tier; 18.1 percent offered two tiers, 6.2 percent 

offered 3 tiers and 4 percent offered 4 or more tiers 

Thus, the available evidence strongly points to 

increased basic rates in the deregulated marketplace. In 

addition, as Paul Kagan observes, CSOs pushed through 

substantial rate increases in anticipation of full 

deregulation in January of 1987. As stated in The Pay TV 

Newsletter, "[w]ith anticipation of full deregulation in 

January 1987, cable operators took the lid off basic rates in 

1985. According to KAGAN CENSUS data, operators hiked basic 

rates by a record 11%... "12/ And, as we noted in Table 4, 

substantial rate increases took place in 1986 Indeed, over 

the past two and a half years, basic rates increased by about 

a third, substantially in excess of increases in the CPI 

It is important to note that it is not possible to 

use the surveyed data on prices to test whether the FCC's 

"three signal" rule for estimating effective competition is 

valid First, neither the National League of Cities nor the 

NCTA relates price changes in particular franchises to the 

number of available broadcast television signals, which is 

the key issue here Second, the NCTA study neglects the fact 

The Pay TV Newsletter, Paul Kagan Associates, May 30, 
198o, p 4 
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that basic rates increased rapidly during 1985 and 1986 

Third, the studies do not indicate whether the basic rates in 

the regulated environment were substantially below monopoly 

levels Indeed, if these rates were close to monopoly 

levels, deregulation would not have a significant impact on 

basic rates. Nevertheless, the fact that rates have been 

increasing rapidly suggests that some previously unexploited 

pricing power is now available to CSOs. 

5. The FCC Can And Should Do Better Analysis Than 
That Which Resulted in The "Three Signals" Finding 

This synopsis suggests that the short history of 

/ 
the deregulation of cable is far from a picture of 

unambiguously procompetitive behavior. Deregulation was not 

required to bring financial health to a sickly business, as 

it did for the railroad industry for example. In fact, prior 

to deregulation cable companies were in sound financial 

positions (especially if they were able to renege on promises 

made during franchise bidding wars). Also, deregulation did 

not bring lower prices to a mass of cable subscribers, as it 

did in the airline industry.3A/ xn fact, subscription prices 

appear to have risen substantially even after making 

allowance for expansion of programming included in basic 

service And, finally, deregulation did not induce the entry 

of new competitors as it did in the airline industry In 

fact, the alternative cable technologies are finding the 

38/ See, e.g., S. Morrison & C Winston, "The Economic 
Effects of Airline Deregulation," The Brookings 
Institution (Washington, DC), 1986 
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deregulated environment largely inhospitable to entry and 

expansion Under these circumstances, as implemented by the 

FCC, the 1984 Cable Act may have been unwise legislation In 

any event, the radical changes in the marketplace to which 

the Act has contributed demonstrate that the Commission's 

conclusions about competition for cable are, at a minimum, 

based on out-of-date information and poor methodology 

30 
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Table 1 
U S Cable Penetration 

(1985 1987) 

T o t a l Pe rcen t Baste Percent Pay U n i t * Percent Homes Percent To ta l Percent 

Systems I n c r e a s e Subscr ibers Increase Increase Passed Increase Franchise*! Increase 

Homes 

1985 6675 30759556 2S599448 

19"4 7546 0 13 3693137S 0 20 270423T2 0 06 52171078 47023634 

1987 7836 0 04 30762246 0 05 28637268 0 06 55477512 0 06 49690122 0 06 

• As of A p r i l 1 _ 1 9 8 7 

Source T e l e v i s i o n and Cab le Factbook 1985 1986 and 1987 E d i t i o n s 
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TABLE 4 

<1> (2) (3) (4) (S) (6) (7) (8) 

Average Average Rate of Industry Industry Rate of Percentage 

Average Rate Percent Increase Average Percent Increase of Difference 

Old Increase Increase of Basic Basic Increase Industry 1(2) (5)1/(5) 

Rate Granted* (By Year) Rates Rate (By rear) Rates 

1(2) <1>J/<1> 1(5) (1)1/(1) 

1979 6.75 7.76 H 96 • 7 53 11 56 3 05 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 ** 

7 03 

7.32 

7 70 

7.92 

8.31 

9 00 

9.51 

10 26 

8 08 

8.36 

8 88 

9 22 

9 79 

10.23 

11 41 

12 70 

14 94 

14 21 

15 32 

16 41 

17 81 

13 67 

19 98 

23.78 

4 12 

3 47 

6 22 

3 83 

6 18 

4 49 

11 53 

11 31 

7 85 

8 14 

8 46 

8 76 

9 20 

10 24 

11 08 

N/A 

11 66 

11 20 

9 87 

10 61 

10 71 

13 78 

16 51 

N/A 

4 25 

3 69 

3 93 

3 55 
5 02 

11 30 

8 20 

H/A 

2 93 

2.70 

4 96 

5 25 

6 41 

0 10 

2 98 

H/A 

* For 1979 through 1986, rate/system increases granted by local authorities 

In 1987, basic rate increases were deregulated 

** First six months of 1987 only 

(1) Rate/system 

(2) Includes tiers 

(5) Rate/subscriber 

Source Paul Kagan Associates, Cable TV Franchising, various issues 
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TABLE 4A 

(1) (2) (3) (4) (S) 

Average Average Rate of Industry 

Average Rate Percent Increase Average 

Old Increase Increase of Basic Basic 

Rate Granted* (By Tear) Rates Rate 

[(2) (1)J/(D 

(6) (7) (8) 

Industry Rate of Percentage 

Percent Increase of Difference 

Increase Industry ((2) (5)1/(5) 

(By Tear) Sates 

l(5)-(1)]/(1) 

1986 

1987(1) • * 

1 9 8 7 ( H ) *« 

1 9 8 7 ( n i ) * * 

9.51 

10.26 

10.26 

10.26 

11.41 

12.70 

12.70 

12.70 

19.98 

23.78 

23.78 

23.78 

11.53 

11.31 

11.31 

11.31 

11 08 

12 70 

12 27 

12 10 

16 51 8 20 

23 78 14 62 

19 59 10 74 

17 89 9 16 

2.98 

0 00 

3 50 

5 00 

1987(1) Estimated 1987 industry average equal to average rate increase 

1987(H) Estimated 1987 industry average 3.5 percent less than the average rate increase 

1987(in) Estimated 1987 industry average 5.0 percent less than the average rate increase 

* For 1979 through 1986, rate/systen increases granted by local authorities. 

In 1987, basic rate increases were deregulated. 

•* First six months of 1987 only 

(1) Rate/system 

(2) Includes tiers. 

(5) Rate/subscriber. 

Source: Paul Kagan Associates, Cable TV Franchising, various issues 
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Notes to accompany Tabic U 

The cable compares annual average basic cable rates 

(rate/subscriber) to the average race increases for cable systems that were 

granted rate increases (rate/system) in the same year 

Columns 1-4 summarize data for just those cable systems that were 

granted rate Increases Column 1 shows the average basic race prior to the 

rate increases. Column 2 shows the average rate increase that were granted 

for 1979-1986 Column 3 shows the percentage increase in basic races in anv 

year for Chose syscems chac had race increases granced Column A calculates 

Che percencage change of Che average race increase granced by local 

authorities over time 

C o l u m n 5 s h o w s Che a n n u a l a v e r a g e b a s i c cable race 

(race/subscriber) for Che period 1979-1986 Column 6 shows Che percencage 

increase of annual average cable races for each year calculated using the 

average old rate as the standard of comparison This calculation will 

differ slightly from that In Column 3 since it calculates the average basic 

rate of all cable systems (l e including chose which did not have race 

increases granced and chose which had not applied for a race increase in 

any particular year) Column 7 shows Che increase of the annual average 

basic race over cime 

Column 8 shows Che difference between the average rate increase 

granced to cable systems (Column 3) and the annual average basic rate 

(Column 6) It shows that between 1979 and 1986 the average cable system 

chac wai granced a rate increase charged approximately 3 - 5 percenc more 

Chan che industry average 

-1-
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Table 4A uses Che daci in Table U to cilculate estimates of the 

annual induscry average basic cable rate in 1987 Using the average rate 

increase of those cable systems that had increased their basic rates in the 

first six months of 1987 as a benchmark we calculate three estimates of 

the average basic rate for 1987 The different estimates depend upon 

assumptions of how much the annual average basic rate will differ from the 

average rate increase for those cable systems that increased their rates 

Since this difference averaged between 3 and 5 percent throughout the 

period 1979-1986, the first estimate is made on the assumption that the 

annual basic rate will be the same as the average rate increase of those 

systems that raised their races, the second is chat the annual average race 

will be less than the average race increase by 3 5 percenc, and Che chird 

is that the annual average rate will be less than che average race increase 

by 5 percenc These estimates seem reasonable in light of the increasing 

number of rate increases that have already taken place in 1987 In 1986, 

for example, there were rate changes in 566 communities in 40 scaces and 

the average cable system chac was granted a rate increase charged roughly 3 

percent more Chan che induscry average basic race In concrasc chere were 

968 rate changes in 45 states in the first half of 1987 ' Therefore the 

larger percentage of all cable syscems increasing their races would cend co 

make che average race increase by cable syscems chac have raised cheir 

races closer Co Che industry average in 1987 

In a recent survey of cable race deregulacion by che National Cable 

Television Association (NCTA) the average basic service rate that an 

1 Estimaces of Paul Kagan Associates Cible TV Fnnchisinfr >Jcws Roundup 
Sepceraber 31 1987, p 2 
2 National Cable Television «ssociacion Rite Derepulition Cible Industry 

-2-
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average subscriber paid in July 1987 uas found to be $13 11 The iJCTA scud/ 

shows that the race increase for the cable systems surveved had increased 

by 10 6 percenc between December 1986 and July 1987 Using their esciraace 

of the average basic rate in July 1987 the increase of the industry annual 

average bas ic rate over that which prevailed in 1986 would then be 18 3 

percenc ( s i g n i f i c a n t l y higher Chan our re lac ive ly conservative estimates) 

In c o n t r a s t in 1985-1986 the industry annual average bas ic race had 

increased by only 8 2 percent 

P r i c i n g Changes and Serv ice Expansion in a Deregulated Environment. 
November 1987 

- 3 -
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Figure 2. Industry Average Rates/Subscriber 
(1979-19B7) 
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Figure 3: Percentage Increase of the Industry Average 
Basic Rate Using Different Estimates of the 1987 Industry Average 

(1979-19B7) 
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. Appendix A1 

Rate Increase Cost/Price Ratio 

(Percentage) 

1 
10 
25 
SO 

75 
100 

1/1.5 

3 
30 
75 
ISO 

225 
300 

1/2 

2 
20 
50 
100 

ISO 
200 

1/3 

1.5 
1S.0 

37.5 

75.0 

112.5 

150.0 

1/4 

1.3 
13.3 

33.3 

66.7 

100.0 

133.3 

1/10 

1.1 
11.1 

27.8 

55.6 

83.3 

111.1 

1/20 

1.1 
10.5 

26.3 

S2.6 

78.9 

105.3 

To read this table, the first column represents 
various rate increases. Reading horizontally for 
each respective rate increase are the percent 
reductions in market penetration required to 
make the rate increase unprofitable. For example, 
a 10 percent rate increase would be unprofitable 
if it were to induce a 20 percent reduction in 
market penetration with a cost/price ratio equal 
to.1/2. (20 = (J0/Il - tl/2)]) = (10/[1 - (vc/p)]). 
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IMPACT OF THE CABLE ACT ON 
FRANCHISING AUTHORITIES AND CONSUMERS 

The National League of Cities (NLC) has compiled the results of a 
survey sent to cable regulators around the nation in July. The 
purpose of the survey was to begin the process of assessing the 
impact of the Cable Communications Policy Act of 1984 on 
regulation of the cable television industry. 

SAMPLE 

Responses were received from 233 franchising authorities and 
covered 274 franchises and 4,681,318 subscribers. While the 
respondents were primarily municipal franchising authorities, a 
small number of state (8) and county (33) franchises were also 
included in the sample. 

The average number of subscribers for each cable system was 22,615 
and the median number was 12,000 The systems represented in the 
sample were primarily urban (42.4 percent) and suburban (51.9 
percent) Rural communities made up only 5 6 percent of the 
sample, suggesting that the data does not reveal much about 
current cable conditions in small communities in isolated areas of 
the country 

RATES 

Since deregulation took effect on December 30, 1986, 82 6 percent 
of the cable operators covered by this study increased their 
rates. However, the significance of this number is diminished by 
the fact that 40 4 percent of the time the increases in basic 
service rates were accompanied by increases in the number of 
services included in basic service. In most cases, these 
increases in the services provided were considered to be 
equivalent in value to the rate increase 

P n l A « M v l L t M l r « « n M x i ' l f l i * i < t « n C J M a i i a f i r t L I H i W i M l i ^ ScuBaiigiaaia te«Cww WrfuamH Ha4aal.lll Mar» axfcanaoota a*>ana GaaaaslalaaaiMaror 
SI Pai, U M n M I I I I H I ^ M I I H W J T O ' W I I ( M a n * * JaaataM KttOm^Ua^a i M ^ M N M t V i ^ t . MmPNMnahli Marai Sa K M Gaon>a Cnarl. b r n t a . S«a(M 
WMM-VJ" G — ' f • .»!»•• IIL*.Mayor P i ilai J OtaO Oa-aelara M M | X I « t M K n ' ' W Nr-Onaam Lgw*ana JaaaC aa*a«aaa C a r a w m w Sia><^ aaaoiaa **cr*>a« 
n h H H I • i i f c l i i l l i j i i i m i r i . aaarlaa.ainlalaail.fiaiaa.iaiian SanAiaonai *naa »—tBil Mate fortWK^n U— *ea*t A Baafaaa £ N M Oaacw Alaska 
lihaacoallaaoua JanCSwra* E •oaw.O.ccla' a*ar»*andM«ca»alLaaoua Man,0a*a C a M * n w « » « w i Gaoroa EuaanaCa Ona.atfnCorfya^i«»a«^ Uacan Geo?* Baca* 
Ja.Canwc.Maia PiMUt h m u a a W W i a a f i a i i -May<a PlaLaoalcaaa Pc»aU|i.ai.a CAMiaaGraf.Maw Pome* . Now? AlacHanaaa E acuwatVactc Ucnanai.aaoua«C*a» 
anoto-na MaHaaafeaaara AWcnnan Cfcaoa • * » • KaiaalliiwUli ip.CaMi^niawiaa' Fraana Culfflna tlaaaaC a*« aa.E *cut»* D-ecu* wamtomLaaguao*CaacanabMnc KaainE 
(II i i i . f una a LWacav North Oaaou Icagva M Ca«« J l l ip * A. laaVa Ua*c. Ncrtoa. Vacana a m , , , * . Lwactia Maro> Lrccan Nat* aaa Caanaa Laana. O a n w Soara C 
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Thus, there was clearly an effective increase in basic service 
rates in 42.3 percent of the cases (1 e , increased rates and no 
additional services or increased rates and reductions in the 
number of services). In these cases, there was a counterbalancing 
reduction in pay service rates in only 17.3 percent of the cases 

The average rate increase in situations where there was an 
effective increases in rates was 27.5 percent (the median was 18 5 
percent) . 

In 14.4 percent of the cases, the cable operator did not change 
basic service rates. Only in 2 percent of the cases were basic 
service rates actually reduced. 

Basic Service. In 16.9 percent of the cases the number of basic 
service tiers was reduced following deregulation. In 80.8 percent 
of the cases, the number of basic service tiers was not changed, 
while in 2.3 percent of the cases the number was increased 

(With respect to the smaller (but more relevant) sample of 91 
systems where two or more basic service tiers were provided before 
deregulation, the number of basic service tiers was reduced in 
40.6 percent of the cases, unchanged in 56 percent of the cases, 
and increased for 3.3 percent of the systems.) 

Before deregulation, 57.7 percent of the cable operators covered 
by the survey provided one tier of basic service, 25.7 percent 
provided two, 11.3 percent provided three, and 5.4 percent 
provided four or more. After deregulation, there was a clear 
tendency bo collapse multiple tiers of basic service into a 
smaller number of basic service tiers in a much greater 
percentage of the cases — 71.2 percent — t,here was only one tier 
of service (18.1 percent provided two tiers, 6.2 percent provided 
3 percent, and 4.0 percent provided 4 or more). 

After deregulation, the average number of services included in 
basic service increased from 24.6 to 30 channels (the median also 
showed an increase, going from 24 to 28 channels of programming). 

SUBSCRIBER SATISPACTIOH 

The survey results on subscriber satisfaction do not provide a 
clear indication of whether the Cable Act has helped or hurt 
consumers. In a majority of cases — 58.3 percent — no change in 
the level of subscriber satisfaction was reported. In 22 percent 
of the cases, however, it was reported that subscriber 
satisfaction actually went up after deregulation. On the other 
hand, in an almost equal percentage of the cases — 19.7 percent 
— the level of subscriber satisfaction was judged to have 
declined. 
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REPOSITIONING AND PROGRAM CHANGCS 

In a large percentage of cases — 73 5 percent — cable operators 
were reported to have repositioned channels by changing their 
numbers. Further, where the franchise included valid programming 
requirements (44 9 percent of the franchises covered by the 
survey), cable operators were reported to have made unilateral 
changes in programming without the approval of the franchising 
authority in 33.5 percent of the cases while no unilateral changes 
were made in 66.5 percent of of the cases __ 

FRANCHISE COMPLIANCE 

In 26 percent of the cases, the cable operator was reported to be 
in total compliance with the franchise. In the remaining 74 
percent of the cases, the degree of compliance ranged from 
technical to substantive violations. In 47.9 percent of the 
cases, tne franchise violations were primarily technical in nature 
and the operator was considered to be in substantial compliance 
with the franchise In 19.2 percent of the cases, there were 
significant violations and in 6.8 percent of the cases 
non-compliance was extensive. 

TECHNICAL STANDARDS 

In 82.9 percent of the cases, the cable system was subject to 
technical standards of some sort Only 31 3 percent of the 
franchises which included technical standards have been amended to 
include the guidelines established by the Federal Communications 
Commission (FCC) in 1985 The remaining had locally-established 
standards (46 2 percent) or some other type'of standard (22.5 
percent) 

CONTRACT MODIFICATION 

The contract modification provisions of the Cable Act were invoked 
in only 10.7 percent of the cases. In the 22 cases in which 
section 625 was used to seek amendments to the franchise, the 
proposed changes were approved in whole in 37.5 percent of the 
cases and in part in 50 percent of the situations, for a total of 
87.5 percent. The franchising authority made no changes in the 
franchise in only 12.5 percent of the cases. 
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FRANCHISE FEES AND TAXES 

The franchise fee rate has remained the same since the effective 
date of the Cable Act in a substantial majority of the cases — 
75.1 percent. The fee rate increased in 22 2 percent of the 
cases, and decreased in 2.7 percent of the franchises. In 88.1 
percent of the cases, the franchise fee was levied on all revenues 
derived from the operation of the cable system. In 7.8 percent of 
the cases, it was assessed only on basic service revenues, and in 
4.1 percent of the cases some other indicator was used (e g , an 
annual per-subscriber charge). 

For 65.7 percent of the franchises where a percentage franchise 
fee was used, the rate was 5 percent (or more in a handful of 
cases). In the other cases, the rate was 3 percent for 23.6 
percent of the franchises, 4 percent in 5.1 percent of the cases, 
and 1 percent for 4.1 percent of the franchises. A small number 
(0.5 percent in each category) bad no franchise fee, a 2.5 percent 
rate, or a 4.5 percent rate. The average rate for franchise fees 
was 4.3 percent. 

License fees were paid by 51.3 percent of the cable operators to 
the franchising authority, property taxes by 69.4 percent, utility 
taxes by 14.3 percent, and sales taxes by 20.7 percent. 

ACCESS SUPPORT 

Since the Cable Act's effective date, there has been no change in 
the operator's financial support for public, educational, and 
government access in 69.6 percent of the cases In 15.7 percent 
of the cases, such financial support has increased while it has 
decreased in 14.7 percent of the cases. • 



RATE CHANGES SINCE DEREGULATION 

Rate Changes 

rate increase 

no rate change 

rate deorease 

20 40 60 80 lOO 

Nunher of Cable S«ste«s Responding 

|no service change 

service decrease 

service increase 

120 

to 

o 



SUBSCRIBER SATISFACTION AFTER THE CABLE ACT 

NO CHANGE 

INCREASED 

K 

DECREASED 



242 

c—
 

in
 

re 
o 

i
s 
a* 

__ 
c= 

i r
 

13 
E

d 

C
U

 

»-3 

«_>
 

<x< 

O
 

O
l 

ITS
 



243 

CABLE TV 
Our survey shows some 60 percent of our readers are hooked up 

and watching. But do they like what they see? 

The channels 

What does cable tele
vision have to offer 
that regular TV 
doesn't' We asked 
subscribers to judge 
the quality of the pro
gramming on the ma
jor cable channels, 
both pay and basic 
You'll find the Rat
ings on page 551 

s 
^ 

The service 

Cable systems' ser
vice and rates vary 
widely around the 
country Is cable 
worth the $275 a 
year that the average 
reader pays' How 
does your system 
measure up' We con
trast three pairs of lo
cal cable companies 
from three parts of 
the country on page 
552 

ante tune tins year cable 
TV wflj overtake broadcast 
TV More than half of all 
American homes that have 

TV sets will get then- pKture throogh pri
vately owned wires T * * ? " of over the an* 

It s been a banner year for cable TV m 
other ways. too. Thts year the pdustry 
experts to top Sl-bunon in advertising rev
enues for the first time—• fracbon of tbe 
ad money that broadcast TV nkes m. bat a 
irtuesione nonetheless. It s the first foQ 
year that Congress has allowed rate de-

nahues now determine bow much to 
charge for base serace. And tins year tbe 
Government gave cable TV a new 
and hefty weight m the formula used to 
calculate tbe Consumer Price Index—a 
bureaucratic salemntzatma, ao to speak, of 
cable TV's commg of age. 

Cable TV has taken 40 years to en-

CONSUMEA REPORTS SEPTEMBER 1967 

trench itself tbs firmly m Amenca t fifing 
roams and nwuimp*** In the begnv 
mng. cable TV wasn't even caDed that. It 

CATV an) tfs sole purpose was to bring 
broadcast darnels to places that other 
wise couldn't get them. 

In 19*8. an -n-n»-y nWm»n named 
John Wvson strong a cable -a stretch of 
twin-lead antenna Hue from a mountam-
top aenal to hts store bdow m tbe Appata-

Pa. The wiring was strictly a ploy to seD 
television sets, then a newfangled mven-
uon. Watson pot three sets—one toned to 
each network—m his store window and 
oehghted passersby with shows poQed m 
from rbboelpca, iTmrnl 90 miles away 
Tbe TV sets soU Eke botcakes, but boyers 
demanded to be **Y*,rA mto tbe tr'f"™ 
tmce then- sets were useless without n. 
Tbe appnance talesman **̂ g—V far a 

The issues 

Cable continues to 
flourish and to distin
guish itself from 
"regular" TV, yet it 
remains mired in 
sticky legal issues 
charges of monopoly, 
interlocking owner
ships, runaway de
regulation These is
sues affect what you 
see and what you 
pay See page 553 

monthly fee—and cable TV v.as born. 
CATV systems sprouted around the 

country But law and technology present 
ed two fumudabte obstacles. 

Tbe Federal dmiif1 ""* TlKfti Commis
sion, at the behest of monehouse owners 
and televiuon networks, damped severe 
regulatory curbs on the movies and sports 
that cable TV cook) carry and forbade ca
me from carrying advertising. Monehouse 
owners and televunn networks had rec 
ognued the new w>"«*"gy as potential 
compctano wben some CATV systems 
started importing" distant stations for 
their subscribers. As part of the campaign 
agamst cable, those interests lobbed the 
FCC for protection, raising the spectre of 
eventual "pay TV" for aD Americans. 

Tbe growing cable industry battled back 
m court and before tbe FCC By 1SS0 the 
regulatory curbs were overturned. 

Meanwhile. »tf+"»*>gy bad caught o -
547 
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Me TV m another snare In the early days 
of cable the way to relav distant signals 
was with microwaves transmitted and re 
caved with ground-based antennas. That 
sort of transmission worked well but 
wasn t practical for long distances. Home 
Box Office developed tn the early 1970s, 
first transmitted from the top of a sky 
scnper to New York City and reached 
only into Ffennsylvania with its signal— 
dearly limiting any visions of large-scale 
national cable networks. 

When RCA bunched its Satcom I com
munications satellite m 1975, the picture 
brightened considerably A cable channel 
Eke HBO could beam its microwave trans
missions to Satcom and relay them hack to 
virtually anywhere on the ground. Dish 

antennas at local cable systems could 
pluck the signals from the air then amplify 
them and shunt them over coaxial cables 
directly to subscribers television sets. 
Nationwide distribution of cable channels 
became a reality 

HBO signed on to Satcom tn 1975 The 
industry never looked back. Today tune 
satellites orbit the Earth beaming more 
than SO cable channels to the 7800 cable 
systems that dot the U.S The programs 
range from TV dramas that first aired 
more than 30 years ago to the roost coo-
temporary of rock ndeos. They mdude 
the flatly commeraal such as nonstop 
home-shopping And they mdude a good 
deal of programming that has diffi
culty finding a home on broadcast channels 

supported solely by advertising Specials 
based on CONSUMER REPORTS have ap
peared on HBO for example and CU is 
currently developing children \ program 
ming for The Disney Channel 

If the channels and thetr programs are 
cable T V s product the local cable sys
tems are the pmehne. On oar 1986 Annual 
Questionnaire we asked CONSUMER RE
PORTS readers to rate both. Nearly 
150 000 subscribers, 9 in 10 of them cur 
rent cable customers, responded. They 
detailed then- hfe with cable TV—the 
channels the service the rates, the 
changes that the medium has wrought at 
home Much of Ous report, including our 
Ratings of the most popular cable chan
nels is based on their answers. 

Readers get hooked up—and get hooked, 
The TV habtts of CONSUMER REPORTS 
cable customers differ from the na
tional norm m a couple of important 
ways. Our readers, who are largely 
suburban and well off subscribe to 
cable TV at a high rate- 60 percent 
of our readers subscribe, but only 
about 50 percent of all Americans do 

But readers families watch less TV 
than average—about 30 hours a week 
compared with the national aver 
age of 50 or 60 hours So our sur 
vey results while they give a dear pic 
ture of a typical reader s TV habits 
may not translate well to the typical 
American s TV habits 

SuIL cable TV has had the same ef 
feet on our readers that it has had 
on most folks Being hooked up makes 
you watch more television, dose to 
half our readers say 

How do you make room m a 
busy life for all those new channels' 
The majority of our readers have 
curtailed other leisure-tone activities. 
Eke gomg to the movies. About one 
m (our now reads less. Concerts, bob
bies, and other pastimes have also 
suffered, but to a lesser extent 

Most of those who took part m 
our survey were seasoned observers, 
having been booked up longer than 
two years. Most also received at least 
one pay channel like HBO or 
Showtime, which costs perhaps 510 or 
$12 a month over the basic rate 

Each month the average reader 
wntes out a $23 check to the cable 
company a fee that may have gone 
up this year with rate deregulation. 
Add up the checks for a year and 
you could buy a basic video cassette 

recorder or rent quite a few feature 
films if you already own a VCR 

So why sign up for cable5 

Most readers, we learned, don t 
reaDy need cable for reception. 
Only one out of srx told us that watch
ing broadcast TV was "impossible 
without cable, though a substantial mi
nority—44 percent—wanted the 
improved picture that cable could de 
over m their area. 

The mam reason for taking cable 
more movies. Readers likewise rel
ished all the other extra programming 
that cable brings as the graph below 
shows Almost half wanted to get the 
so-called superstaticms—ordinary 
TV from out of town. AS told, our 
cable customers usually receive at 
least 10 channels more than they can 
get with an antenna. 

—Reasons forgetting hooked" 
[ t J , I I I J, 
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CableTV: 
The channels 

/

t i no secret that ABC CBS, 
and NBC have been losing au
dience share The percentage 
of viewers who were watching 

the networks m prime tnne shrank by 
about 20 percent between 1977 and 1985, 
according to advertising-industry data. 
The networks loss—pan of it, at least—a 
cable T V s gam. But the days of easy 
growth for cable TV are over 

Apart from dues slow to approve cable 
systems—New York, Rnladetpma. and 
Washington, D C are three—most of the 
areas that wis ever be wired for cable have 
already been wired Now the industry can 
grow mainly by selling cable to people who 
have so far chosen not to subscribe* To 
lure them—and to hold onto its 43 oSSoa 
current customers—cable must offer 
more better and different programming 
than what you find on "regular" television. 

So the industry has begun to produce 
more and more of its own jirngfatumnig 
Pay channels, which charge a monthly (ee 
but carry no advertising, can m e their cut 
of that fee to help finance their program
ming. HBO for instance, takes a bti more 
than half of what the local cable n?mj"T*y 
charges you, the subscriber 

Each Tjastc" cable channel—ftiarr"*** 
mctudedas part of the standard cable ser 
vice cams revenue from catnmcroals 
and from monthly fees pari d by the obfe-
CONSUUER REPORTS SEPTEMBER 1867 

system operators. Such fees range from 5 
to 25 cents per household The nickels and 
quarters add op. Last year basic channels 
spent more than S*14ufion on their pro* 

Cable s strongest suit was supposed to 
have been ""uaaiow casting—the medi
um s abuny to cater to spenftr interests 
and airiiences that broadcast stauons con
sider too banted. Cable could take a 
chance on new ideas, it was reasoned be
cause it has wtuaDy imsnuted channel 
capacity and lower production costs-
Where broadcast TV earned sitcoms. ca-
ble could carry opera, where broadrast TV 
earned football, cable could carry chess. 

The promise of i»ftp^mmi'*g with 

when the faflure of certain channels *CBS 
Cmtk and The Entertainment Channel 
m paruanar) showed thai even cable chan
nels need a tirrahlp audience to remain 
economically v a n e But cable is «iD trv 
mg. with channels Eke The Faskwn 
Channel and Blot* Entertainment 7 X * 
vtstOM Sod) channels carry a volume of 
speoal-aiterest programming you d never 
see on broadcast televnaon. 

Chmneh and choice* 
Here s a rundown of the kinds of ehan-

neb you can expect to find as you mp 
through the dxx 

F a y m o v i e . These channels staple ts 
fairly recent films unedited and umnter 
rupted by commercials. HBO is the big 
gest by far with almost three times a< 
many subscribers as its rival Showttme 
Both air scores of movies every month 
(wnh some overlap) and both offer occa
sional concerts and comedy special* HBO 
also covers sports bke the Wimbledon 
tennis tournament and World Champion
ship Boxing 

Ctnmax, a s w e r to HBO (both are 
owned by Tone !nc and share film*) 
pitches its movie* to a younger "yuppter" 
set, a spokesman said Fntimt a ne» 
HBO sibling wiD show movies that are 
rated C and PG not R The Mont Chan 
net, a sister to SMttrtime (both we o*-r*d 
bv Viacom an er"ertamment njnglcmer 
ate) show* only monies ok" c*>rs tnchrl. 
eA.Ammran Mmr Clown f**lo «jt«t 
that 

Cultural . The<e channel* um '"r the 
huthbro» The mc»«e« they *h/*» v - apt 
to be foretra films or other reper»o*v 
house fi'e Bnro a pay channel airs 
theater opera, m o w and danw a« weft 
Arts A Entertainment, a ba*»c channel, 
imports similar programming "Ktudxng 
sene* from the Rrtush B'oadcMtmg Cor 
porauoiL 

Sports , Sport* have long been e mam-
stay of broadcast TV and ihei re found all 
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over the cable diaL Ted Turner has pro
moted the Atlanta Braves as America s 
team on his superstition WTBS. The 
Nashville Network shows tractor pufls 
Some of the channels devoted to sports 
are pay channels ESPN a basic channel 
covers everything from cbeerleading 
championships to yacht racing Its cover 
age of the America s Cup hve from Austra
lia last winter helped turn that elite acbv 
ity into a spectator sport for the first time 
ESPN truly ascended to the big time when 
it signed a deal to cover NFL Sunday foot 
ball this faB. 

C h i l d r e n . The Dtsney Channel a pay 
channel, shows a mix of original films, new 
features and series, and old-time favorites 
from the Disney Studios Nickelodeon a 
basic channel, offers reruns along with 
new programming—talk cartoons and 
educational game shows. Both channels 
try td present shows that the entire family 
can watch together 

M u s i c . MTV Music Television pio
neered the music video and offers rock 
videos concerts and related programs 24 
hours a day Other formats presently of 
fered include country and western from 
The Nashville Network and soft rock from 
VH-1 (Video Hits One). 

News and weather Ted Turners 
Cable News Network (CNN) hflls itself as 
"the world s most important network " 
The channel offers news and features 24 
hours a day often filling gaps m coverage 
left by the networks (fave gaveko-
gavel coverage of the summer s Iran/Con' 
tra hearings for instance) A spinoff ser 
vice CAW Headline News gives a fast 
paced news update every half-hour The 
Financial News Network (FNN) covers 
business and the stock-market beat. The 
Weather Channel prognosticates 

S p e c i a l a u d i e n c e . Lifetime features 
shows on health fitness, fashion, and fam
ily aimed at a female audience. The Play
boy Channel aims at men, with soft-core 
"adult entertainment ** (That channel is of 
fered on relatively few systems, which 
generally win provide subscribers with a 
lock-out device to hunt who watches.) 
Other special-audience channels mdude 
The Discovery Channel (it features pro
grams on soence and nature) Black En 
tertoinment Television and National Jew
ish Television 

G e n e r a l a u d i e n c e . These cable net 
works appeal to the broadest audiences 
with diverse programming—movies ac 
boo senes, sitcoms, sports. Cable net 
works mchide USA NetworktoA CBN Co 
bit Network owned by the Christian 
Broadcasting Network. (Three-fourths of 
CBN t programming is nonrefigious fare, 
especially reruns of old television senes.) 

Supers ta t ionB. The "super" m su-
perstabans refers to then- wide reach, not 

to anything special in their programming 
They are ordinary independent broadcast 
stations, piped in from out of town They 
mchide Atlanta s WTBS Chicago s WGN 
and New Jersey s WWOR If you come 
ongmaOy from their broadcast area the 
local news and announcers accents may 
make you homesick. Look for lots of 
sports, syndicated shows and old movies. 

P u b l i c affair*. OSPAN broadcasts 
Congresstonal bearings press confer 
eoces panel discussions and call-in shows 
with pubfic officials and newsmakers. 
About one-fifth of the country s cable sys
tems also offer public access channels 
that televise council meetings and other 
area events such as Little League games 
festivals, even homework hotlines 

H o m e s h o p p i n g More than a half 
dozen channels devote themselves to sell
ing—essentially nonstop direct merchan
dising—and others (such as The Travel 
Channel) use home-shopping as part of 
their appeal On some personable hosts 
demonstrate the goods—cubic zirconium 
rings and Italian glass figunnes are hot— 
and chat up callers on the air Others re
semble endless low-budget commercials 
with plenty of "buy now—this offer won t 
be repeated incentives Cable operators 
have good reason to offer shopping chan
nels They typically pocket a 5 percent 
sales commission on the orders 

Pay-per-v iew Cable systems with 
PPV show recent films when they first 
appear m videocassette typically sue to 
mne months before they appear on the 
pay-movie channels For about $5 the 
company sends a movie to your TV at a 
specified time Such channels also offer 
sports and other specials So far relatively 
few subscribers can get PPV which re
quires ""addressable circuitry so opera
tors can control channels to individual 
homes. 

And the envelope, please 
Our Annual Questionnaire bsted the 

biggest cable channels and asked readers 
to rate them. We expected readers to be 
more critical of pay channels than basic 
channels. In general, they were After all, 
pay channeli do cost extra money 

The four bag nay-movie channels— 
Cinemox. HBO Showtime and The Mov
ie Channel—drew a lukewarm response 
The survey s lowest marks went to Play
boy Indeed, more than half our readers 
whod sampled the channel have smce 
dropped it. 

But a pay channel, the famuy-onented 
Disney Channel bested every other pay 
and basic service—by quite a margin. 

Among the 15 "free" channels rated, 
CNN and its sidekick Headline News led 
the way News ts apparently a widespread 
taste and much appreciated. 

Music however has a narrower appeal 
among our readers (typical age 42) They 
rated The NathntU Network and MTV at 
the bottom of the heap 

The Ratings also note which channels 
appealed to any special audience among 
our readers And we asked readers to 
nominate particularly distinctive chan 
nels—those with shows or movies not 
usually seen on other cable or broadcast 
channels Only 5 of the 23 channels gar 
tiered an appreciable number of votes for 
distinctiveness They mchided the three 
top-rated pay channels and the lowest 
rated one Playboy Only one basic channel 
made the hst—Arts £ Entertainment 
Significantly none of the big pay movie 
channels did 

Indeed the pay-movie channels have 
been fretting over their lack of distinctive 
ness Competitors are trying harder than 
ever to avoid showing the same titles Ri 
vals Showtime and HBO have each signed 
exclusive movie deals with different stu 
dios Showtime will buy films only from 
Cannon, De Laurenuis Touchstone and 
Paramount (the last was recently stolen 
away by HBO m a new exclusive agree 
ment that takes effect m mid 1988) As a 
matter of policy Showtime does not deal 
with studios that sell to HBO HBO s con 
tracts cover Columbia Onon, and Tn-
Star Warner and 20th Century Fox also 
supply HBO but have no special agree 
ment HBO says it has de facto exclu 
sivity from the two since Showtime now 
avoids their films 

Such arrangements wul mean a mini 
mum of duplication across the channels 
this fall (though siblings HBO and Cine 
max wiD continue to share films as will 
Showtime »nA The Movie Channel) You 
can expect Hannah and Her Sisters 
(from Onon) and T h e Color Purple 
(from Warner) to turn up on HBO not 
Showtime Expect Crocodile Dundee 
and Top Gun (both from Paramount) 
only on Showtime. If you want to see all 
those movies youll nist have to pay for 
both channels 

Of course you could also rent the mov 
ics if you have a VCR, an invention that 
has seriously stunted the growth of pay 
movie channels You can rent three or four 
movies for the pnee of the monthly fee 
And many public libraries loan out movies 
for free 

To help fend off defections, the big pa> 
channels now stress their compatibility 
with VCRs and encourage subscribers to 
**time-shift as they sleep The Movte 
Channel for instance runs a "VCR The 
ater" at 3 each morning 

Our survey revealed that readers do 
tape a good deal from cable Most readers 
own a VCR. and most tape a movie at least 
once a month. 

550 CONSUMER REPORTS SEPTEMBER 1887 
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Listed by groups, withm gioups, fasted 
m order of overall qiiabtjr score based 
oo responses to ClTs 1986 Annua] 
Questionnaire. Differences of 3 poops 
or more m score arc meamnjnjL 

by at least 2800 of then* current md 
former subscribers; most were rat 
erf by more than 15,000 Basic Hwmrt« 
were rated by at least 25,000 of 
their current subscribers; most were 
rated by more than 50 000 

A Type. ClTs categorization of a 

Q Overall Soore. Readers rated 
overall quality on a five-point sale 

Guide to the Ratings 
from excellent to poor We ve sum
marized those judgments as the Overall 
Score. Hid everyone judged a channel 
eiceflent, its score would have 
been 100* had everyone judged n 
poor as score would have been 0 Re
sults pertam only to CONSUMES BE-
POrrs readers, who generally watch less 
tdenswo than Americans overall. 

0 Uemdtxa* rmOng The three-*art 
bare give a breakdown of how read
ers rated channels on the excellent-to-
poor scale. 

O Distinctive. Readers indicated the 
channels "whose shows or movies 
are so umque you d be unfikely to see 

them on other able or broadcast 
channels.'* For the channels checked, 
roughly one-third or more judged 
them dtsuncuve 

© Special appeal If M ts hsted, 
men rated the chinner* quabty sig 
mficantly higher than women did 
generally by 5 or 6 points m Overall 
Score if W a hsted, the opposite oc 
cnrred. If O a hsted, readers aged 
45 and over rated the channel signm-
canUy higher than younger adults 
did, if Y is hsted, the opposite hap
pened. U C is fasted, at least half 
the respondents who have children at 
borne oiled the channel a favorite 
with their youngsters. 

The Disney Channel 
Bravo 
American Mom CUttict (AMCj P«y « 
Horn* Box Office (HBO) 
SnOWutOt 

Cinenax 
The movie Channel (TMC) 
The Playboy Channel JhwIayboyChi 

E53EEEHB 
frftf It imtWK* 

Ctble Htwt Httwork (CUM) 
CHHHetdBneHtwi 
Mrtt t CnttrUianxnt l*U) 

turn 
WT8S 

The Wtslhtr Cbamtl 

LlittUnt 
FbimcUl Htwt Httwoit IfHNI 
C-SPAN 
CBHCibltHttmK* 
tot HubvtOt Httwork 
HTV 
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CableTV:The service 
K J f c m hen subscribers pipe 
Mgmf about thea cable sys-
Wg H i tern, it s a good bet 
V m they re griping about 

unreliable service The most sophisticated 
<iWf operation doesn I amount to much if 
you re frequently blacked out or if you 
can i get the company on the phone 

Three out of five readers m our eable-
TV survey reported that they had experi
enced one or more service disruptions m 
the past year one in five m the month be
fore the survey An unlucky one tn 10 said 
they bad endured more than a half-doien 
such disruptions. 

Judging from our readers most recent 

problems, service outages tend to be fairly 
short. Half lasted three hours or less. Still 
about one m eight of the outages lingered 
for two days or longer Worse aD channels 
on the system were usually affected 

What about picture quafily when the 
system is up and running' Nearly all read
ers were satisfied. Yet close to half also re-

How cable service compares in three areas 

CONSUMER REPORTS SEPTEMBER 1987 
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ported thai pKture quality varied from 
channel to channel, with some channels 
looking worse than others, 

A ctfable rnmonty—one m three—com
plained about the billing Their taggest 
peeves the high cost of adding or drop' 
pmg pay channels confusing or inaccurate 
bins and the hard-to-fathoin package deals 
that their company promotes. 

Most readers toU us that they bad tried 
to reach their cable company m the past 
year Easter said than done Half of those 
who called said that getting through was 
downright difficult—a poor record for a 
service-oriented business. 

Readers bad a chance to sum up their 
overall satisfaction on a five-pomt scale 
One-sixth called themselves "dissatisfied" 
or "very dissatisfied " Only one-third gave 
the company high marks, saying they were 
"completely'' or very satisfied ** judging 
from past surveys of other services thats 
a lackluster showing. 

A tale oftlx tystems 
But perhaps lackluster service ts what 

you get when a company enjoys a monop
oly Fewer than 1 percent of cable-TV sys
tems operate with any direct campeutwn. 
If you want—or need—cable you must 
get tt from the company that holds your 
area s cable franchise 

The quality of service may be just a 
matter of where you bve Sometimes the 
crazy qufli of thousands of cable compa
nies leads to glaring disparities m service 
from one neighborhood to the next Alert 
ed by industry experts to areas hkety to 
show such contrasts we puOed survey 
questionnaires to take a closer look at 
three San Diego Manhattan, and the Vb* 
grma suburbs of Washington, D C In San 
Diego, the San Diego River divides the 
companies. In Manhattan, it s major cross-
town streets. In Virginia, tt s the fine be
tween Fairfax and Arlington counties, 

^ ^ H s cable television gams an 
j V l i ever-stronger foothold m 

^ H l ^ E America s homes, an army of 
0 S c a b i e s CTTUCS has begun to 

muster Its ranks ©chide consumer advo
cates, aties , broadcast television (pxrucu-
toty independent and Public Broadcasting 
Service stations) the moUon-oKture in
dustry even the operators of smaO cable 
systems, who feel mcreasmgry squeezed 
by the biggest cable companies. 

One of the sharpest differences was the 
systems channel capacity In Arlington. 
Metrocable offers only 31 channels with 
basic service In iieighbonng Fairfax, Me
dia General offers 77 channels One of the 
most sophaticated cable systems m the 
U.&. Media General includes m its bneup 
17 broadcast channels from Washington. 
Maryland, and Virginia, dozens of cable 
services; and 10 community channels The 
system even boasts a "four-m-one" chan
nel, wmch displays the three major net 
works and a Piibbc Broadcasting Service 
station simultaneously m four quadrants of 
the screen—a TV junkie s dream For all 
that. Media General customers pay $2 a 
month less than their Arhngton neighbors. 

Media General started up only a few 
years ago. Older cable systems such as 
those m Manhattan, often tack channel ca
pacity Old equipment wasn t designed to 
carry many channels, smce there weren t 
many channels to carry 20 years ago New 
York s 21 year-old Paragon system debv 
ers the fewest channels of these six coro-
pame*—a mere 26; ds basic service gives 
only 22 New Yorkers who bve farther 
downtown get mne more channels from 
Manhattan Cable though u s almost as 
old as Paraxon. 

Systems cope with limited capacity by 
letting different channels share the same 
slot on the dial at different tunes of day 
This spring. Paragon added the highly 
rated Arts & Entertainment channel for 
a s customers—*ut only from 8 A.M to 7 
P.M At night, it substitutes a pay-movie 
service Manhattan Cable subscribers get 
to watch AAEaround the clock. As for pay 
channels, neither New York system offers 
Disney ot Brant the channels that topped 
our Ratings. The cable-channel bneup 
available to Mznhatumtes ts among the 
most limited we ve seen. 

San Diego s two svstems are even older 
than New York *. Tbey ve kept up with 

They contend thai cable has grown mto 
a rooDopofistic "electronic gatekeeper to 
half the natxx) s households, that a handful 
of corporate giants control programming, 
service, and prices to their own benefit 
and to the detriment of the public. 

For decades the cable mdustiy has Died 
to deflect the pushes say m a s affairs. 
Cable programs travel mto your home 
over private wires rather than the pubSc 
airwaves. So the industry has long coo-

the times however each offering 15 chan
nels, including pay per view movie*. The 
Cox system includes a few more <-hannets 
with its basic service than netghbonnjj 
Southwestern Cable 

How did our readers rate the service of 
these companies? Fairfax s sniffy Media 
General system won hands down, at least 
for the period m 1985 and 1986 that our 
survey covered The system s supenonty 
likely reflects itself m residents eager 
ness to sum up About two-thirds of Fan-
fax s homes subscribe fewer than half m 
neighbonng Metrocable s lemtorv do so 
Readers also reported big difference* in 
picture quality between the Virginia sys
tems. Almost iwo-ihtnfc of Media Cener 
als customers praised it* .wture with 
highest marks, bui fewer ttun frutf of Me 
trocable s customers dxt likewise Virginia 
readers also judged it apprrciaolv easier lo 
reach Media General on the phone 

By contrast San Diegan* had a far 
tougher time geituig their timpanies on 
the line Cox was especially had with 62 
percent of the readers who d tried to call 
reporting that it was difficult And Cox s 
customers had good reason io call The 
company had one of the *vor*I wore* on 
tailing proMeflui—much worse than its 
neighbor New York s Paragon also came 
off poorlv compared with its downtown 
counterpart 

New York s two *.able svstems had the 
longest outages, hasrd m reader* most 
recent v m c e disruption * Paragon, how 
ever may have unproved tinder its new 
management it the nmr of jur survev it 
was owned by Group W Cable ) According 
to our survey more than one-fifth of Man
hattan Cable customers had experienced 
outages that lasted two javs or longer 
Paragons performance *as somewhat 
better but fir from good Figures from the 
other systems revealed far fewer disrup
tions that severe 

tended that, under the rtrsi Amendment 
a should be as 'rre frwn regubltfm i s 
newspapers or magazine*. 

Here s a rundown of Lie most important 
issues surrounding the growth of cable 

local monopoly or not? 
Most cable companies operate under i 

franchise granted bv a citv or county gov 
emmeni with local monopolies the unul 
resuh 'and corruption sonvtimes • pro*>-

CableTV: The issues 
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km as New York and other cities have 
learned) In return (or the franchise a mu 
mcipality can set rules benefiting its ciu-
xens—insuring that the company will wire 
the entire area rather than just the neigh
borhoods likely to produce the most sub
scribers for instance Franchises also 
commonly guarantee local-access chan
nels as well as a share of revenues for the 
municipality 

Places where two cable compa
nies compete head-to-head are rare 
AUentown, Pa is the largest aty in 
which two companies compete for 
the same residents business The 
competition there appears to have 
brought customers better than av 
erage service and equipment If the 
cable conks out after business 
hours one of AUentown s systems 
has service people on the road till 
1 1 P M 365 days a year its vice 
president told CU The other com
pany offers even more 24-hour ser 
vice Both systems offer more than 
40 channels (36 is standard in the in
dustry) including a pay per view 
service for recent movies and 
sports events. And both offer rela
tively low rates for basic ser 
vice—about $1 a month less 
than the industry average One 
company also boasts a new 
broadcast-quality studio for its 
local-ongination programming 

But AUentown is unusual in 
that almost every household 
in the city subscribes to 
cable—reception otherwise is 
impossible Places in which few 
er homes subscribe might not be 
able to support two competing 
operators. 

A aty s power to grant a mo
nopoly is being challenged m 
several aties In Los Angeles 
for instance a cable operator has 
sued the aty to let it compete 
against the systems that 
currently hold franchises 
The company argues that 
wiring a aty is tike distrib
uting a newspaper and that 
under the First Amend
ment a cable company can 
string wires anywhere it 
wants That thinking taken 
to its extreme would per 
nut selective wiring—the 

cherry picking of affluent 
neighborhoods and the 

redlining of poor ones. 

In Springfield Ore resi
dents have taken another 
tack They ve launched an 
initiative to have their utili
ty board take over then-
554 

system (now run b> Tele-Communicattons 
Inc ) and operate it as a utility—or com 
pete against it They re anRered by rate 
hikes of SO percent over the past two 
years. 

Big versus small 
The cable TV industry is becoming con

centrated in two ways First individual 
cable systems are being bought up by big 

JNicmooaH- SBtsntmE* 
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multiple-system operators Last year for 
instance a handful of the big companies 
*ent on a J9-billion spending spree 
«cooping up cable systems that serve 
roughly one in six subscribers in the U S 
Second the distinction has blurred be 
tween the corporations that run the sys
tems and those that produce the program 
nung Indeed the biggest system oper 
ators often own the very cable channels 

that their systems show Those de 
velopmems are concentrating pow 
er over what viewers can watch into 
fewer and fewer hands 

The biggest multiple-system op
erator is Tele-Communications Inc 
(TCI) based in Colorado The com 
pany owns more than 600 cable sys 
terns which bring TV to some sot 
million households in 44 stales The 
second largest operator is Amen 
can Television & Communications 
(ATC) a subsidiary of Time Inc Its 
subscriber count is 3 5 million 
spread over 660 cable companies in 
32 states 

The power of systems like that to 
pull the plug on channels for mil 
lions of subscribers has been called 

-dictatorial by Jack Valenti a 
spokesman for the motion pic 
ture industry Earlier this year 
for example Tele-Commumca 
tions Inc dropped the PTL Net 
work from its systems Like 
wise the two million 
subscribers of the now-defunct 
Group W Cable (it was broken 
up and sold last year) were not 
given a chance even to refuse 
The Playboy Channel since the 
company s head reportedly 
wouldn t carry Playboy on any of 
Group W*s systems 

The interlocking ownerships 
between cable systems and ca 
ble channels also affect which 
channels you see—and which 

you dont see Consider 
Time Inc. which owns ca 
ble systems through its 
ATC subsidiary Tune 
owns HBO and Cmemax 
two pay movie channels as 
well Time s cable systems 
ought choose to offer only 
Tune s movie channels and 
not say Showtime znti The 
Movie Channel (which are 
owned b> another multiple 
system operator Viacom) 
Thats the charge over 
which a group of subscrib
ers is suing Manhattan Ca 
ble TV a New York cable 
system owned by Time 
through its subsidiary 
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Manhattan Cable s sole pa) movie chan
nels are HBO and Ctnemax Subscribers 
who are suing say they want more choice 
and assert that the system ts deliberately 
keeping off competitive channels 

According to industry data obtained by 
CU more than 90 percent of Tune s sys
tems nationwide carry HBO and about 75 
percent Ctnemax By contrast fewer 
than 60 percent of T u n e s systems 
carry Showtime and only 25 percent 77k* 
Motnt Channel 

A vice president of Manhattan Cable 
told CU that there was no desire to keep 
channels off his system. He said that the 
problem was too few slots on the dial 
Eventually he said the suit will become 
moot as his system s channel capacity is 
expanded Curiously Manhattan Cable has 
managed to find room on its current dial 
for three home-shopping channels 

Besides owning HBO and Ctnemax 
Time has a stake in Black Entertainment 
Television Cable News Network and 
WTBS Viacom whose systems serve one 
million customers has a stake in Lifetime 
and owns MTV VH J Nickelodeon 
Skowtime and The Movie Channel (Via
com in turn, is owned by a company called 
National Amusements Inc ) Tele-Commu 
mot ions Inc has a slake in seven cable 
channels. 

"Must carry" rules 
The Federal Communications Commis 

sion which oversees cable television 
wanted to insure that cable customers 
would still be able to receive local televi
sion So in the mid 1960s the FCC or 
dered cable systems to carry the broad 
cast stations in their area Systems located 
between big a t ies had to carry dupbcate 
network stations and a host of mdepen 
dents. The industry considered the rule a 
burden—channel slots are precious—and 
fought the must carry rule in court. It 
argued that the First Amendment gives 
cable systems the right to pick and choose 
programming the way a magazine or 
newspaper picks and chooses articles 
Eventually the original sweeping rule 
was declared unconstitutional 

As soon as they could cable systems 
around the country started dropping sta
tions. Some were stations that dupbcated 
programming (duplicate Public Broadcast 
mg Service stations were a particular tar 
get) but some were local independent sta
tions—stations that often run community 
programming not available elsewhere 
Some of those stations have charged that 
the cable operators dropped them in order 
to pick up the local advertising such sta
tions typically carry 

Recently the FCC adopted a compro
mise must-carry rule (already under court 
challenge) The new regulation still re-
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quires that certain channels be earned but 
it lets cable systems with the smallest 
channel capacity carry only one noncom 
mercial broadcast channel Systems with a 
50-channel capacity must offer a dozen 
broadcast channels 

Deregulation 
Congress substantially deregulated the 

cable industry with the Cable Act of 1984 
The act allows cable companies starting 
this year to set their own rates for basic 
service (Previously such rates had to be 
approved by local governments) Along 
with rate deregulation the Cable Act made 
the renewal of cable franchises almost 
automatic Consumer advocates say that 
both provisions rob local governments of 
ways to safeguard the interests of cable 
subscribers in the price and quality of the 
service 

Congress intended rate deregulation to 
occur only in areas where cable companies 
face effective competition —namely m 
places where people receive sufficient 
over the air TV The lawmakers wanted 
to keep local officials in charge of cable in 
places where residents ha \e little choice 
but to subscribe It fell to the FCC to sort 
o it which communities have good enough 
reception to warrant deregulation 

The FCC ruled that deregulation could 
proceed in am place that can get three on 
air channels But the rules the Commis 
sion adopted allow for very snowv pic 
lures and a 30-foot high antenna Further 
if as mam as half the people can receive 
broadcast stations onlv on the clearest 
davs the area still qualifies for deregula 
tion under the FCC s rules 

Consider Dubuque Iowa a city of 
63 000 surrounded by 1000-foot bluffs nch 
in lead deposits The mountains and metal 
cut Dubuque s reception significantly Yet 
the FCC maintains that the city can get 
eight broadcast channels The city s cable 
administrator says Dubuque barely re 
ceives one which is why more than four of 
five homes there get cable We re 
a classic example of markets that are truly 
a captive audience for cable he said 

Or consider Manhattan, where many 
people bve in the shadows of skyscrapers 
Nearly half our survey sample from Man 
hattan said TV reception u a s impossi 
bte without cable—about three tunes the 
proportion in the survey overall Yet cable 
was deregulated m New York City as it 
was in Dubuque and most places Under 
the FCC s rules cable was deregulated for 
90 percent of customers 

Nev. York and Dubuque joined other a t 
l e s m i suit over the FCC s guidelines A 
verdict handed down in July requires the 
FCC to issue new criteria to gauge the 
quality of local reception but ne» rules 
probably won t be issued soon. • 
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Report downplays rate increases 
NCTA study puts average increase in monthly bills at $1 45 since deregulation 

By John Wolfe 

WASHINGTON—The average cable sub
scriber • monthly bill increased just 6 7 
percent in the first fax months follow 
ing federal rate deregulation, accord 
ing to a National Cable Television 
Association spon 
sored survey of 
nearly 600 cable sys
tems serving 16 per 
cent of the nation s 

But cable adversaries were quick to 
question NCTA s results Their study 
does not seem to comport with the 
numbersanywhere else "claimed Cynthia 
Pols, legislative counsel to the National 
League of Cities. A recent NLC survey 
(bund that rates increased by 27 percent. 

Percentage change between December 1986 and 
June 1987 in average revenue per basic subscriber 

NCTA working 
with Arthur An 
dersenandCo pre
pared the report in 
anticipation of up
coming House Tele-
eammunicabans Sub
committee oversight 
hearings on how the 
cable industry has 
Eared in the wake of 
the 1984 Cable Act. 
Those hearings 
likely will not con 
vene until early next 
year 

According to the 
study previewed by 
NCTA board mem 
bers on Nov 16 and 
publicly released 
Nov 23 banc rates 
have increased an 
average 10 6 percent, or $126 since last 
December, but have been offset by an 
average 2-5 percent decrease m rates for 
premium services. As a result, average 
monthly total revenue per subscnber 
grew by 6 7 percent, from $2159 to 
$23 04 NCTA said. 

The report confirms what many cable 
officials predicted would occur As basic 
rates went up many operators ekmi 
nated multiple tiers and instead offered 
an expanded basic service The number 
of basic service channels received by the 
average subscnber increased by 59 
percent, from 27.3 to 28 9 channels, 
NCTA said. 

For the study NCTA mailed surveys 
to 2,577 systems chosen at random, 598 
or 23 percent, responded NCTA said the 
response i epi esenteo a Tiigh return 
rate for a mail survey of this complex 
rty-

NCTA reports that although monthly basic revenue per subscriber 
increased by approximately 11 percent premium monthry revenues per 
subscnber dropped by 23 percent Ibtal monthly revenues per 
subscriber, reflecting all revenues from subscnber services, grew by 6 7 
percent from $2159 to $23.04 

while Paul Kagan Associates puts the 
figure at approximately 24 percent, she 
noted. 

1 don t think it will have too much 
of an impact'* on Capitol Hill Pols 
predicted. "Too many people will ques
tion its validity" she explained, claim 
ing that many operators may not have 
responded to NCTA a survey because 
they did not want to present an unfa 
vorable picture to Congress 

"We urged that all systems respond 
no matter what they had done * coun 
tend Cynthia Brumfield, NCTA vice 
president, research and policy analysis 

NLCs survey "was very different 
from ours" because it focused only on 
systems which raised rales without offer 
ing additional channels, another NCTA 
official retorted The official noted that 
NCTA s results closely mirror those of 
the Bureau of Labor Statistics, which 

would "be much more neutral" than the 
League BLS reported a 53 percent 
increase in the avenge price of cable 
service for the first six months of 1987 

NCTAs results also suggested that 
the rate increases "wen very well 
accepted by cable subscribers,'* Brum 

field maintained 
Both the number of 
homes passed by 
cable and the 
number of subscn 
bers increased by 3 3 
percent from De 
cember to June 
according to the 
study while the pen 
etradon of subscn 
ben to homes passed 
remained constant 
at 56 7 percent 

Also basicand pre
mium churn 
"which can be con 
aidered measures of 
custoi-. r satisfac
tion »i n cable have 
declin A since dere
gulation went into 
effect," NCTA said. 
The average annual 
basic churn rate re
ported by participat
ing systems dropped 
from 20 percent in 
1986 to 18.8 percent 

in 1987 
Many industry official* had claimed 

that the freedom to raise basic rates 
would take the pressure off artificially 
high-pnced premium services, and accord 
ing to the survey the pay services are 
rebounding Brumfield said she was 
surprised by the "incredible resurgence 
m premium network subscriptions" in 
the six months after rate deregulation. 
Among responding systems the total 
premium units sold grew by 3 7 percent, 
according to the study 

Moreover, the pay-to-basic ratio which 
has declined industry-wide over the past 
couple of yean, increased from 81 6 
percent to 82 percent for participating 
systems NCTA said 

NCTA also noted that since dere
gulation, the cable industry's invest 
ment in plant, equipment and customer 
service has increased. • 
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4̂ re Selling at Increasingly Higher Price' 

By L A M U LANDRO 

Staff Rrpnnrr of Tnr W*u.STi»rT JOUKNAI, 
LAS VEGAS Nev - F i v e months alter 

deregulation ol the cable-television indus 
try cable systems are changing hands at 
Increasingly higher prices and industry ex 
ecutlves say there is no end in sight 

It s a supply and demand situation 
says John Malone president of the nation s 
largest cable company Tele-Communtca 
lions Inc The Industry has good cash 
flows people want to expand and there are 
limited opportunities so if you want to buy 
you have to pay these prices 

A half-dozen cable systems with be
tween SO 000 and 450 000 subscribers each 
have been sold recently at prices ranging 
between $1,500 and C 000 per subscriber 
The continuing strength of system prices 
is a dominant topic among executnes ai 
tending the National Cable Television As 
sociation convention which ends here to
morrow 

Prices vnll go higher before thej pla 
teau predicts Paul Kagan aCarmel Ca 
Itf based media consultant 

But It isn t just large public companies 
such as Denver based Tele-Commumca 
tions that are in the market no* In addi 
toon I t s the small and medium sized 
companies who are propping up prices 
says John Waller III a leading cable-sys 
tern broker 

Although the big companies are still in 
terested in properties they seem reluctant 
to pay top dollar Trygve Mhyren chief 
executive officer of Time lnc s ftr"*-owned 
American Television & Communications 
Inc savs He wouldn t pay $2 000 (per 
subscriber) for everything but we re will 
ing to do It for things that make sense 
for example systems that are geographi 
cally contiguous to existing American Tele 
vision markets Mr Mhyren says that 
since last August his company has bought 
cable systems serving 80 000 subscribers at 
prices ranging between 11.200 and $2 000 
per subscriber 
Handsome Profits 

Sellers are making handsome profits 
even in marginally attractive markets For 
example former Capital Ones /ABC Inc 
executive William James last week sold to 
First Carolina Communications Inc for 
$170 million cable systems that he pur 
chased last year for S100 million The sale 
price is the equivalent of about SI TOO per 
subscriber Executives of Burlington Vt 
based Mountain Cable are said to be nego
tiating the sale of their S6 000-subscriber 
svstem-acquired for $42 million 2 S years 
ago-for about $115 million 

A number of major cable-television 
companies say prices are too high now 
William Eisner chief financial officer of 
Denver based United Cable Television Inc 
told analysts here that current high pnees 
took us out of the acquisition business 

He said that unless a cable system is in a 
key geographic area near other United sys 
terns we aren 1 going to stretch that far 
to get It. 

Mr Eisner sak. it is tough to make a 
return on a $2.000-per-subsenber invest 
mem Cable systems are generally sold on 

the basts of their cash flow -12 to l i IIPI 
cash flow is the goinr. rah-but mi' -
executives often use per subscriber fiji 
as well 
Completed Spending 

Deregulation has permitted cab r s\ 
terns to increase their c^sh (low b> r«u t 
prices to consumers Cash flow alas* l> 
benefited because most of the hef * < , 
tal expenditures for laying SYStems lu 
been completed 

John Komreich an analvst at N< 
berger & Berman acknowledges th *•* 
rent prices are hard to justify but fit- m 
that cable systems cash flow is j n * i 
20/ annually because of rate incr* i 

If the pnee isn t right for this ye-r i 
for next year he sa \ s A lot o' s 
plavers are saving we ha\e a wind •• 
opportunity no* we better ge in 

Mr Komreich notes th b n o 

willing to pa> high prices even ft ' -
systems in economical unexciting .= « 
For example Adams Russell Inc r«r c 
outbid about £> rivals to buj P R Den 
ley it Sons Co s Rock ford l'l cab! s 
tern for about $90 million or abou 
per subscriber Adams Russell also ac — 
to rebuild the system at a cost of eb__ 
$200 per subscriber 

While local economics are impc-
cable thrives almost anvwhere sa * \ 
Komreich 

John Reidy an analjst at Drexe1 E„) 
bam Lambert Inc says an increase in i 
terest rates could damp cable s atir--
ness compared with other mvestmer 
But according to Mr Komreich Itw*_ 
take a big run up in interest rates it < 
mficantly reduce the appeal of cab1- < 
terns 
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Rouge plant, notes that, because the 
system collapsed its tier structure and 
added VH 1 and American Movie Clas
sics when it raised its bamc rate from 
$10 95 to $14 95 last April, the local 
daily The State Tune*—Morning Advo
cate bannered its story- "Cablevwon 
to add new channels" "We were 
waiting for the other shoe to drop •"*< 
it never did," Michel notes. "The local 
TV station didnt even do a story on it." 

Colony firanmi m t^ftifmi Resident 
Charles Ibwnsend sums op the sites 
tun neatly for operators in general. 
"Our business is going gangDnsters. 
We Ye seeing, on average, a growth of 
2 to 4 percent in homes passed, and an 
increase in baste penetration of a like 
amount. That, combined with rate 
hikes, is giTmg cable systems a reve-
noe growth of about 10 percent, against 
an average of 5 peiteut for the Fortune J 
£00 companies." * 

But, he adds, storm Htindi lie fbn*H 
"At some point, the homes-passed and 
bane-penetration growth will alow 
down. And that"• when you'll start to 
need price increases in l i e 10 percent 
range. I think that will happen in three 
to five years." 

Tb meet this challenge, Ibwnsend 
says the development of pay-per view 
and the local advertising sales market 
will be TTTtrtril Colony la an "THT** 
of an MSO that isai iilinlly has been 
sitting on the sidelines with PPV 
watching it develop, bat Ibwnsend 
observes that it is absolutely —»"H»1 
that operators develop these two reve
nue streams now to avoid antago-
mnTig HirtPintrt later. Colony is going 
to "go heavily into pay-per-view" he 
vows, with 75 percent of the company's 
systems now addressable. Colony should 
gross $7 million m advertising revenue 
this year, about 10 percent of total 
revenues, and Ibwnsend sees ad sales 
contmmng to grow at the present rate 
of 16 percent to 20 percent a year. 

Operators from aones the industry 
seem almost «*™"-< by the way good 
fortune appears to be smiling on them 
m this first year of <<w»giilftMn_ but 
they agree with Ibwnsend that it's 
important to avoid any pricing snd 
|*"*"ging measures that could alien
ate rmtfornera. An instructive example 
is provided by CabJensum Systems. 
The hugs Lang Island-based MSO had 
been charactenzBd before deregulation 
by "exceptionally low basic rates," and 
had been TTTrnprrf+̂ —g in many sys
tems with exceptionally high pay 
charges, notes ft*er Lew, director of 

to $1355 in March. The system had 
been charging a steep $14.50 for single 
pay channels, and that has been re
duced to $10 doser to the industry 
average As a result, the single-pay 
category has grown by 25 percent since 
March, the month the lower price was 
instituted, Low states. In some sys
tems, Cableruoon has attempted to 
grow customers out of single pay by 
offering a ebotce of The Disney Chan 
nel or American Movie Classics "far a 

Cahlension considers the changes 
to be an unqualified success, he notes, 

TE T 1 

In its NorwaTk, Conn, system, Ca-
blevuncn raised its "entry-lever* price 

sHô n f̂l 

i^r^W 

because banc disconnects have been 
"nominal, in the 1 to 2 percent range," 
while downgrades and sign-ups to basic 
only have been sharply reduced. 

THE Cables central New Jersey 
system also lias added customers at the 
same fam» it was raising basic rates, 
and the system is a good «*»mpi* of 
how effective marketing and good com 
munity relations can pay off According 
to spokesman Ffefriaa Dinsmore, tfw 
system now has 105 000 baste subsen 
bera, up from 97,200 at this tune last 
year. In May TKE raised the basic 
price $1 to $1Z95 announcing at the 
time that two more services (The 
Travel Channel and The Discovery 
Channel) would be added in July The 
system also had scheduled a sunilar-

SeePoefcogw page 42 

Do high prices 
for systems mean 
rates must rise? 
Some think so, and worry 
about marketplace reaction 

By Virginia Monger Kahn 

With cable systems trading at eaca 
lating prices, industry executive* and 
regulators are expressing concern that 
those steep pneetags will impose upward 
pleasures on rates for pay and basic 
services That has serious implications 
for cable s goals of increasing penctra 
tion and avoiding reregulation of the 
industry by either federal or local 
authontiea. 

Tve seen projections by brokerage 
'^firms (that show basic rates) past the 
4^$20 mark in five years," says Bob 

Lewis, a long-time industry player and 
now vice president for corporate devel 
opment at THfr̂ "̂ """""" HI*-*""* T"f 

"I think thats on the high side We 
believe that when you reach $15 or $16 
for banc, (increases) beyond that should 
be inflationary only" 

TCI has been notable for its lack of 
acquinaan activity an the system level 
in recent months The same can be said 
for many of the top 10 MSOs and some 
industry observers postulate that per 
haps those companies know something 
the entrepreneurs and middle-level 
companies that are making the deals 
these days dont know 

Tin "i»Ving bids/aays Lewis, "but 
they're not successful. My fear is that 
(these higb-pneed systems) may have 
to increase rates to the point where 
they become unreasonable" in the 
future he says. 

It is a sentiment reflected by at least 
a few regulators. William Fmneran, 
chairman of the New York State Com-
misnon on Cable Television, says the 
high prices in the marketplace now and 
the proportion of the acquisition cost 
that u bong finwnr—I with debt "can 
only be effected in higher rates " Con
cerned that service and msintmanre 
will suffer as profit margins are 
squeezed, the commission is thinking 
of developing a formula to assess a 
system s ability to meet the technolcg 
KSI needs of the future and the needs 

Set PriC** page 43 
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of the community tafcmg mta ^rmnArr 
ation the requirementa for debt down 
the road 

Most industry observers say the 
problem ta particularly acute ID daaaic 
cable systems where the ability to 
increase penetration and add aerncea 
may be lire'**** *Tne more classic 
properties will depend more oo rate 
increases for revenue growth in the 
future than newer systems where there 
n a wider potential for growth," notes 
Jay Bosh, senior vice president at 
Daniels Investment Services. 

Industry executives p*«"t to a number 
of recent transactions as prune exam
ples of what they consul rr excessive 
prices with little upside potential other 
than in rate increases, including the 
Bockford, BL deal the Horowitz prop
erties transaction, »"d the MTWIP**1" 
Cable acquisition. On that last deal 
specifically where 59 000 subscribers 
went to Adelphia Cable far $117 mil 
ban, one operator laid, "we eouldnt 
come near those prices. T%e company 
has already rebuilt ynA remarketed the 
system and raised rates " Continuing 
to increase rales will be the new 
operator's only option, said this ezecu 
tive. 

The same type of statement was 
made about the Horowitz properties 
which also went to Adelphia "I felt 
the price was way out of line " says one 
operator T h e r e s not that much 
growth potential there." 

Gold mlns) lor fh» taking 

However, what is one operator's 
"tapped-out" system is another's gold
mine just waiting to be exploited The 
Mountain Cable deal was viewed by at 

There Is no trend 
of new owners 
increasing rates 
abcve original 

owners Ws been a 
pretty balanced 

approach' 
—Susan Herman 

LA.Dept of feteoornrTiunlocrttorB 

least one other industry executive as 
hamng plenty of upside potential espe
cially with tier meltdowns and future 
growth in Burlington, Vt~ 

The same is true far the Rockfbrd 
transaction. Last spring that deal was 
the subject of intense industry dis
cussion about runaway system prices 
when it was announced that Adams-
Russell would pay more than $90 
million for the SO 000-aubsenber classic 
system. Since that tune Cablevmon 
Systems has agreed to acquire Adams-
Russell itself for what many observers 
j r w i ^ f T a " f u l l " pTlCe 

Yet, according to Neil McHugh 
president and chief operating officer of 
Adams-Russell the company predicted 
rates would increase about $1 the Grst 
year of the acquisition, $130 the 
second year and between $1 and $130 
over the next three years. The company 
wanted to be able to move up cash flows 
substantially in the short to medium 
term "without having to just bang the 
rates," says McHugh The deal worked 
not only at the $90 million price tag 

*ln the deals we've 
looked at, operators 
are looking to raise 
basic rates from $11 
to $15 ever four or 
five years Thaf s a 
reasonable range' 

^tohnWbttef 
President Waller Capital 

he says but also at the more recent 
$104 million price 

While rate increases of $1 to $130 a 
year represent price hikes of between 
6 and 10 percent, well in excess of 
inflation most industry executives con 
sider such dollar increases reasonable 
and according to McHugh the basic 
rate will still be below $20 in five years 
The Rockford basic rate now is $12 15 
per month and the system generates 
$18 a month in revenues per sub
scriber 

Where Adams-Russell figured it could 
make substantial gains in contributions 
to cash flow was m increasing pay 
penetration and cutting costs HBO for 
example was penetrated at just 27 
percent, while overall pay units repre
sented just 42 percent penetration 
Moreover the system was operating at 
39 percent margins which Adams-
Russell figured it could improve to 45 
percent to 60 percent fairly quickly 
The result would be s doubling in cash 
flow from $4 million a year to $8 
million within just two years, said 
McHugh 

Pwwiiullon on the rfse> 

In fact, many operators are counting 
on improving margins tnA increasing 
overall penetration to help carry the 
debt burden taken on in these expen 
sive acquisitions Most operators are 
calculating that basic rates will rue to 
the mid to upper teens over the next 
two years and that penetration also 
will increase 1 or 2 percentage points 
per year 

The validity and importance of main 
taming such growth rates is under 
scored in a recent report written by 
Bear Stearns media analyst Mary Ku 
kowski In that report, Kukowski con 
dudes that over the next 10 years 
operators can expect to earn comfort
ably 15 percent returns on their invest
ments in new acquisitions even though 
they are paying 12 tunes 1988 pro
jected cash flows 

In her analysis Kukowski assumes 
that revenues will increase 8 percent 
per year and that unit growth will 
equal only 1 percent or 2 percent per 
year That revenue growth figure is a 
combination of pnee increases only in 
line with "iflf*1"" of 6 percent per year 
and the growth in the number of 
subscribers 1 would be surprised if 
operators passed on those (system) 
prices to subscribers," says Kukowski, 
when they will be able to depend on 
margin increases and increases in 
services to cushion any increase in 

See Price page 44 
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rates and meet the requirements for 
debt service 

Hist type of flexibility and the 
difficulty in pinpointing rate increases 
as tied specifically to high system 
prices already is evident. Operators 
have been extremely successful in cmh-
Krntng rate increases by »1ntnimt̂ ng 
bcrs and adding new services. More
over, during the past su months, rate 
increases haw been couched in terms 
of deregulation and the attempt to 
reach "market level prices" for cable 
semeee, particularly banc 

liookipg back on ^Krp"!"*1""* that 
were considered expensive at the time 
of their consummation shows a mixed 
record on rate increases. At one end of 
the spectrum, the Chapel Hill N C . 
acquisition by Prune Cable for 11,900 
per subscriber m August 1986 bolsters 
the argument that high prices result 
m high rates. While the system has not 
raised rates since May 1986 according 
to one aty official, the moat widely 
hntiyht banc service of 29 ^""n^f 
costs $17.50 per month, substantially 
above industry averages of $11 to $13 
per month, A 17-ehannel bene service 
costs $1330 and the lowest tier of 12 
channels costs $11.25 Those rates were 
put into effect by the seller as a part of 
the acquisition agreement 

In the future, according to John 
Walter, president of Waller Capital 
Corp which brokered the deal Prune 
will not be able to depend an rate 
increases to bolster cash flows. The 
upside is m the growth" of the aty 
itself, says Waller 

At the other end of the spectrum, 
last spring American Cablesystems 
paid $1723 and almost $1,900 a sub
scriber for two systems in the Los 

"We haven't begun 
to see the rate 

Increases that will 
be needed to pay 
for these systems' 

—Ectward Keane 
MY State Cable Comrtsskxi 

lunivBOKanummni 

Tm making bids 
but they're not 

successful My fear 
is that (these high-

priced systems) may 
have to increase 
rates to the point 

where they become 
unreasonable in the 

future' 
—Bob Lewis 

Vice President TO 

A"gĤ n nfArf^-th^ (ytryiTniinKXTn i"^ 
Culver City properties—but the com 
psny has not raised rates more than 
any other new or r""ti"g operator in 
the market, according to Susan Herman, 
general manager of the Los Angeles 
Department of Telecommunications. 
—mere u no trend of new owners 
increasing rates above original owners 
If s been a pretty balsnccd approach," 
she says. In general, operators have 
increased rates about $1 so that most 
subscribers are paying between $12 
and $13 a month for banc service As 
Herman notes, penetration rates are 
notoriously low in the LA. market, 
suggesting there is substantial upside 
revenue growth just in increasing the 
number of subscribers 

In TWTfipjj FUL, where Jones Inter 
cable acquired the former Tribune 
Cable system at a price estimated at 
$1 416 per subscriber m the spring of 
1986 local regulaton report that while 
rates have increased substantially aver 
the past year—33.5 percent—Tribune s 
rates had been frozen since the com
pany started construction in 1983 The 
result is that spread over the four 
years, rate increases in genera) have 
averaged about 6 percent, said Bob 
Sepe, director of cable communications 
for^ 

Stiff pries 

Heritage Communications similarly 
paid a stiff pnee to acquire the Dallas 
cable system from Warner-Amex in 
November 1985—$1,325 per subscriber, 
yet according to Randy Morgan, com
pliance investigator for the aty there 
has been little affect on rates overall" 
smce the acquisition. Under Warner 
baaie rates were $1235 This past 

spring Heritage raised banc rates 15 
percent to $14 95 but pay rates de
clined $1 or 8 percent to $11 

Moreover while Heritage instituted 
a $395 charge for remotes once it 
switched out die old Qube system and 
put m place a scrambled signal system 
requiring a Tbcom converter it stopped 
charging subscribers double and triple 
for the additional services they re
ceived on additional sets Now there is 
only a $7 flat fee for additional sets 
Moreover subscribers that receive two 
or more pays receive a free remote 

Waller contends that operators simply 
are willing to take smaller rates of 
return in order to complete the deals 
they're targeting these days They're 
willing to take a 15 or 20 percent 
return rather than a 25 to 30 percent 
return " he says In the deals we ve 
looked at, operators are looking to raise 
banc rates from $11 to $15 over four 
or five years Thats a reasonable 
range "says Waller 

Despite such assurances, Edward 
Kearse executive director at the New 
York State Cable Commission, says he 
cannot see how the revenues that are 
predicted for these systems and the 
pnees being paid for them work out. 
Not only do he and Pinneran express 
their concerns about what a rue m 
interest rates could do to the economics 
ĥ hmii these acquisitions but also 
what the re-emergence of regulation of 
the cable industry could do to the 
fundamentals behind the system 
market 

The results could throw a real 
"monkey wrench'* into the business 
they say "We haven't begun to see the 
rate increases that will be needed to 
pay for these systems," Kearse pre
dicts. • 
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uons was pan of the logic behind its recent 
$20 million unwurd deal with Procter & 
Gamble (BROADCASTING Oct 26) 

Bill Breda icnior vice president and gen 
era) s*fc* manager at Blair Television said 

thai die Blair stations accepted the unwurd 
network concept with Bristol Meyers be 
cause a would bnng tn fresh dollars to 
oanonal spot and also because (be "rates 
were good " The Bristol deal with Blair also 

involves an examination of the top 25 mar 
kets for tbe placement of advertising m 
medical/bealtii programing Bristol has set 
aside a fund to support programing of com 
munity interest in local markets 

Cable pricing—one year later 
Many are sticking to pattern bagun 
last year of Increasing prices for 
basic aervtoes and lowering pay tees 

Nearly a year ago me cable industry was 
freed from rate regulation and operators 
proceeded to raise basic rales while keeping 
pay rates flat or reducing mem Although 
operators were nature what me net effect 
would be tt turned out to be a WID-WID 
ntuahon A survey by the National Cable 
"television Association (BROADCASTING 
NOV 30) 4ff »****r Ht>*tv« rampilfrfl hy the 
Cable Television Administration 4 Market 
mg Society (BROADCASTING Aug 24) and 
individual reports from cable companies 
show mat basic and pay penetration in
creased m 1987 

As cable operators look to 1988 it ap
pears they are following patterns established 
earlier dus yean A random survey of multi 
pie system operators and individual systems 
finds many will be raising basic rates on 
Jan 1 while at the same tune reducing or 
keeping pay figures unchanged In some 
markets the pnct of basic u nearly double 
the charge for a pay service indicating the 
widening disparity between the two 

Comctr* Cable raised basic rates between 
$2 and $3 m 1987 while keeping pay rates 
die same or dropping them SI said Presi
dent Robert Clasen Tbe company plans to 
raise basic rates between $1 50 and $2 and 
t i e much more aggressive m pay discount 
mg** m 1988 saidClasen Bar instance tn 
Comcast s new build in Philadelphia Dis
ney a bemg sold at $7 50 and HBO at 
$6 95 

Clasen said the company added about 
100 000 basic subscribers m 1987 30 000 
commg from Philadelphia and the rest from 
internal growth He said pay grew tn direct 
proportion to basic in Comcast s owned and 
managed systems 

By the end of 1988 Clasen said most 
Comcast subscribers will be paying $13 50 
to $14 for basic with most of the rate 
restructuring taking place m tbe first quartet 

An ^«"T*l* its Paducah Ky system 
raised basic rates from $9 95 to $12 on Jan 
1 1987 Pay prices m tbe system saved flat 
averaging $10 10 and showed no growth 
throughout tbe year Basic subscribers in
creased slightly, 400 bemg added to die 
18 JOO-subscriber base but Clasen said die 
system already has a basic penetration of 
67% Comcast will be dropping die average 
price of pay services $1 and Disney $2 man 
anempt to increase die systems 9 000 pay 
subscribers 

Cabtevision Industries wQJ ruse die price 
o f b a a c early m 1988 but the increases will 
te smaller than tn 1987 Michael Egan vice 
president programing said Cablevtston 

raised basic rates between $1 50 and $2 in 
1987 while dropping pay rates SI The 
average basic price ran about $13 while 
pays averaged about $8 50 Egan said Be 
cause die company acquired a number of 
systems tn 1987Egan said it was difficult to 
quantify basic I growth although be said 
"we gained in penetration " Pay remained 
flat be said although that was an improve 
ment over 1986 

Egan said Cabkvision will msntute a ba 
n c rate increase of between 50 cents and SI 
m the first quarter of 1988 Any remaining 
b e n tn tbe company will be collapsed said 
Egan and. those subscribers will see a $1 
increase ftys will remain die same except 
for Disney which Egan said will be dropped 
S3 from $11 95 to $8 95 Egan estimated 
35% of CaMevurcos systems won't have 
any increase at aD 

Times Minor saw healthy growth tn both 
basic and pay penetration throughout 1987 
said Larry Higby senior vice president of 
marketing while it raised basic rates an 
average of 10% and dropped pay rates 
•lightly For 1987 Higby said Tunes Mirror 
added 70 000 banc subscribers and 92 000 
pay units the latter a 16% increase all 
through internal growth **Ws ve been mar 
kettng like there s no tomorrow" Higby 

The company will roll out a "modest" 8% 
increase in basic dtrougbout the year said 
Higby and will keep pay prices flat Tbe 
pay unit growth in 1987 said Higby was a 
signal to Times Mirror not to alter a success 
ful formula But he doesn t see 8% basic 
increases as necessarily »""""""• in die 
next few years "Depending on inflation tbe 
amount of the increases will go down " be 
said 

TeleCable which serves over 500 000 
plans no rate increases tn 1988 said Dan 
Dasnight director of "*»***ing "We think 
we re high enough " he said "and we don't 
want to be going back every year for a rate 
increase " TeleCable continues to use a oer 
structure charging $11 for a 23-channel 
basic services and $18 for expanded 35-
channel baste which includes die more 
prominent cable-delivered services such as 
ESPN CNN and USA Network Tbe com
pany phased tn a $1 rate increase for both 
basic and pay dmwghoui 1987 Tbe average 
pay pnct is $9 said Dasnight factoring tn 
package discounts Tbe a la carte pay prices 
are S l l Dasnight said pay was flat and 
basic rose slightly— 5% m 1987—although 
dial small increase can be attnbuted to the 
overall high penetration tbe company has 
achieved 62% wnh the lowest Oer and m 
d x and to high 50 s with die expanded oer 

Dasmghi said die company fhAtf not to 
raise rates m 1988 because "we didn't want 
to get past die pain threshold Wererretry 

happy with our pricing where it is " be said 
He said the company has been looking at 

melting down as two tiers but said that is a 
difficult decision He said die company a 
content with its present penuration figures 
and merging die two tiers would require a 
substantial capita) upgrade because half of 
its subscribers would need addressable con
veners But as local ad sales pick up pro
viding another stable revenue stream a oer 
meltdown may be a possibility he said 

In Atlanta Prune Cable plans to raise its 
basic rates $2 10 on Jan I while dropping 
its pay SI 55 Allan Barnes vice president 
and general manager of the system said 
basic rates will rue from S14 85 to $16 95 
for 45 channels, while pay rates will drop 
from $10 50 to $8 95 for the first tervicc 
The overall rate increase far most subscrib
ers Barnes said will be 6% Prune operates 
two franchises in the area and serves 
147 000 subscribers One franchise sold ba
sic for $13 20 in 1986 tbe other SI4 85 
Prune standardized those rates to S14 85 for 
both on Jan 1 1987 while keeping the pay 
rales at $10 50 Basic penetration increased 
2% in 1987 Barnes said while pay penetra 
Hon remained flat although! the unit num
bers increased because overall penetration 
widened 

During the year Prune added the Discov 
ery Gunnel C SPAN Viewer s Choice and 
a local shopping channel to its lineup and a 
plans to add another PP V channel next year 
The system plans to abandon its package 
discounts and sell all its pays on an a U cane 
basis for $8 95 Barnes hopes thai down
ward rate adjustments wdl increase pay 
penenation 

In Salem Ore Viacom folded in two 
basic Den in April and instituted a rate 
increase from S l l 95 to $13 45 in August 
According to Ben Rios the Salem genera] 
manager tbe system tries "not to tie m e 
increases to any other business decisions ** 
There will be no rate hike tn January but a 
SI increase in basic u tn the budget said 
Rios for August 1988 "Costs go up each 
year" be said and die company "Dies to 
maintain regulanry" in its pricing 

On Jan 1 1987 die company's 22 basic 
channels sold for $11 95 wnh a three-chan
nel extra D a of Arts A Entertainment 
Weather Channel and the Nashville Network 
telling for $3 95 The company folded dm 
oer into die $11 9 5 o e r m A p n l indcontm-
ued charging $11 95 until the August in
crease At tbe same time die cmnnany 
dropped its second set hookup fee from 
$3 50 to S3 In October the svstera put 
A&E Nickelodeon and C SPAN on their 
own channels and added two access chan
nels and the Discovery Channel 

Tbe system added 2,500 basic wbsenbers 
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ID 1987 the best year in three said RJOS 
The area has been slow to recover ecooomi 
cally since the recession of the early 1980s 
he said 

Pay rates remained the same tiuoughout 
1987 (Playboy $9 95 Showume/Duney 
$10 95 MOVK Channel $1195 and HBO 
$12 95) and 1624 touts were added 
throughout tbe year RJOS said pay ntes will 
remain tbe same m 1988 but his matgms 
will grow smaller as costs levied by the 
prognuners nse 

Steve fry tbe general manager of Warner 
Cables Akron Ohio system said baste 
rates will nse $1 to $15 95 for its 38-
channel system while pay rates will stay tbe 
same in 1988 Tbe system raised basic rates 
from $12 95 to $14 95 last Jan 1 while 
dropping its pay rates from $12 95 to 
$1195 fry said basic penetration increased 
4% in 1987 and altbougb pay penetration 
remained flat the mimiipf of units sold in
creased slightly because of packaging 

The first quarter of tbe year has been the 
strongest for pay and basic increases said 
rrydespue the negative effect of Christmas 
VCR sales oo pay channels fry said tbe 
system is adding Viewers Choice and a 
barker channel to promote tbe pay-per view 

In Manhattan tbe two cable systems 
owned pamaUy or outright by American 
Television &. Communications are increas
ing basic rates $1 while dropping some pay 
rates ATC's Manhattan Cable system (35 
channels 45 prognmers) will charge 
$14 95 for its basic service on Jan I which 
duplicates a $1 increase that went into effect 
on Jan I 1987 The system is also charg 
mg for the first bme 50 cents far second 
set bookups Tbe pnees of tbe pay scr 
vices—HBO and Cinemax $12 95 and 
Sportscbannel $13 95—will remain tbe 
same Tbe company recently settled out of 
court an antitrust sun that had been brought 
by a citizen committee which requested a 
non Time Inc -owned pay service be made 
available Tbe company plans to comply by 
adding one within die next months and oth
ers as the systems five-year, 70-channel 
rebuild is completed 

In northern Manhattan Paragon Cable 
jointly owned by ATC and Houston Indus
tries basic rales reflect those of Manhattan 
Cable Paragon plans to drop its rate for 
HBOfrom$13 95to$12 95 m line with its 
charges for Showtime 

Robert Benya vice president "*****"*g 

and sales said the system went full-tune 
wtm ESPN WTBS<TV) Atlanta and BET m 
1987 and plans to add USA Network Dis 
covery and Arts & Entertainment (full time) 
m 1988 The Travel Channel will be added 
overnight and die Cable Value Network has 
been reduced from 24 hours to eight hours to 
make room for the changes Paragon is 
gradually upgrading tbe system from 28 to 
54 to 72 channels that will use fiber optics 

Tbe new norms in die industry's service 
pnemg are also reflected in smaller tndepen 
dent operators 

In United s Grand Junction Colo sys 
tern general manager Tom Wbrster said the 
system adjusted basic and reduced pay pne 
tog on Apnl 1 which resulted u an increase 
m basic penetration and decrease in pay 
units Tbe company added two services to 
its 12-cbannel basic tier, and increased the 
pnce from $11 to $11 95 Penetration for 
that tier increased from 17 600 to 18 949 
Tbe 10-channel expanded basic tier to 
which four cable services were added m 
Apnl was reduced from $2 75 to $1 80 Its 
subsenber count jumped from 9 642 to 
11 913 Pay pricing was adjusted to $11 95 
for the first pay $7 95 for die second and 
$5 95 for those thereafter. Pay units dropped 
140 in 1987 said Warster, as die area con
tinued to experience slow economic growth 
Worster said die company is *w»Tninmg 
whether to melt down tiers but has not 
decided what basic rate adjustments it will 
make m 1988 Pay pnetng he said will 
remain die same 

At Cable TV of Coral Springs (Fla ) 
manager Tom Home said his system wUI 
raise basic rates 50 cents m Apnl to 
$13 50 while pay service pricing will re 
mam die same in 1988 Last Apnl die 
system raised the pnce of its 30-channc) 
baste from $12 to $13 and penetration in
creased from 62% to 65% The company 
added AAE and the Home Shopping Net 
work to coincide with die Apnl rate in
crease Although pay rates ($10 for HBO 
$9 for we others) stayed flat in 1987 the 
systems pay-to-basic ratio dropped from 
137% to 131% Home said. The demand is 
lessening" far pay services (he sees die VCR 
as die chief culprit) but be is unsure whew 
er be would follow die lead of other opera 
tors and drop die pnce Tbe 50/50 split 
between program supplier and operator be 
said is shifting in favor of die latter That 
squeezes die margin on pay services even 
further Home said D 

B@tft©[ffi»yin)@ 

Universal language. Former puofic broadcasting executive at wcrnv) Newark. N J 
F^Stao>u8tias*orrnBdnewconTrjarynNew\b^ 
and advertisements on U S tetovsoa forenjrHanguage adverusmg comrratments have 
already been gamed tram Anheuser-Busch, when wiD atr ttafian-tanguage ads dumg 
Italian soccer coverage fed to U S cable systems end from Columbia Pictures which 
plans Chmese-tanguage ads tor fis new release The Last Emperor 

Latin sounds. Soanoh-tanguage TV group "fatemundo has been ewarded exclusive 
mutb-yeax advertising contract worth at least $5 8 mdfaon from GurjsxJiary of Brazis 
tamest network. Ftode Gtobo Tetovwon and Raoio 
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pany has a staff expen 
enced tn all phases of 
broadcasting to help 
stations achieve their 
most optimistic projec
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NCTA Study Finds Cable Bills Rose 
6.7 Percent in First Half of 1987 
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EXHIBIT P 

WEST VIRGINIA CABLE MATERIALS 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Amendment of Parts 1, 63 and 76 MM Docket No. 84-1296 
of the Commission's Rules to 
Implement the Provisions of the 
Cable Communications Policy Act 
of 1984 

COMMENTS OF THE STATE OF WEST VIRGINIA 

The State of West Virginia, by its attorneys, respect

fully submits these comments in response to the Further 

Notice of Proposed Rule Making, FCC 87-307, released 

September 28, 1987 ("Further Notice") in the above-captione*. 

proceeding initiated to consider revisions to the "signal 

availability standard" in the Commission's cable rate 

regulation rules. 47 C.F.R. S 76.33(a)(2). 

Since January of 1987, cable television consumers in 

West Virginia have been experiencing a host of negative 

effects produced by the FCC rules promulgated under the 

Cable Communications Policy Act of 1984. 47 U.S.C. $ 521 ^ 
seq. ("Cable Act"). Primary among these negative effects, 

from the consumer viewpoint, have been the exorbitant 

increases in rates imposed by cable operators in West 

Virginia who believed they fell under the Commission's 

definition of "subject to effective competition." These 

rate increases, for the most part, have not paralleled any 

new capital expenditures by the cable operators, nor have 

they been adequately explained through any other industry 

rationale. 



264 

Faced with a situation which was worsening almost 

daily, the State of West Virginia welcomed the decision by 

the United States Court of Appeals for the District of 

Columbia in the ACLU v. FCC case to remand to the Commission 

its definition of "signal availability." American Civil 

Liberties Union v. FCC, 823 F.2d 1554, 1571-73 (D.C. Cir. 

1987). The ACLU decision has offered all parties concerned 

a chance to reexamine the original goals of the Cable Act 

and the rules promulgated to meet those goals. In this 

spirit of arriving at a more realistic regulatory structure 

for the cable television industry, the state of West Virginia 

welcomes the present opportunity to point out its particular 

critiques of the Commission's previous "signal availability" 

standard and its previous waiver procedure. 

I. 

INTRODUCTION 

Section 623(b)(1) of the Cable Act of 1984 required the 

Commission to "prescribe and make effective regulations 

which authorize a franchising authority to regulate rates 

for the provision of basic cable service in circumstances . 

which a cable system is not subject to effective competi

tion." 47 U.S.C. S 543(b)(1). 

In April 1985, the Commission adopted rules declaring 

that a cable system faced "effective competition" in provic-

m g basic cable service whenever three off-the-air broadcas' 

signals were "available" in the cable community. Report ar-

Order in MM Docket No. 84-1296, adopted April 11, 1985, 50 

Fed. Reg. 18,637, 18,648-50 (1985) ("Report and Order"). 

Under the Commission's rules, a broadcast signal would be 

deemed "available" off-the-air in the cable community if. 

(1) the signal placed a predicted Grade B contour over any 
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portion of the cable community; (2) the signal was "signifi

cantly viewed" in the community; or (3) the signal was a 

translator station licensed to serve the community and did 

not already carry a Grade B contour or significantly viewed 

signal. j[d. at 18,650-51. 

The D.C. Circuit upheld, in large measure, the Commis

sion's rules, including its three-signal standard of "effec

tive competition." ACLO, 823 F.2d at 1571-73 (D.C. Cir. 1987), 

Petition for cert filed, sub nom. State of Connecticut v 

FCC, O.S.L.W. (U.S. Oct. 15, 1987), No 87-671.l 

While recognizing that "the measures of signal availability 

chosen by the Commission are highly imperfect," the court 

declined to hold that use of either measure was itself 

arbitrary and capricious, ^d. at 1572. Because the court 

found certain aspects of the signal availability standard to 

be arbitrary and capricious, it remanded to the Commission 

the signal availability standard for further explanation or 

development of a new standard. 

On remand, the Commission proposes to continue using 

the Grade B contour and "significantly viewed" status as 

measures of broadcast signal availability. Further Notice 

at 9 6. The Commission, however, proposes certain revisio-

to each measure. Id. at 33 7-10. Finally, the Commission 

proposes several modifications to its waiver procedures 

designed to remove the substantial economic barriers that 

the current waiver system poses to franchising authorities 

Id. at 33 12-16." 

II. 

THE (.0 1MISSION SHOULD ADOPT THE 
GRADE A CONTOUR AS THE ONLY MEASURE 
OF BROADCAST SIGNAL AVAILABILITY. 
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Although the court in ACLU v. FCC upheld the Commis

sion's selection of the Grade B contour and "significantly 

viewed" standards as measures of broadcast signal avail

ability, it hardly gave the Commission's selection of those 

measures a ringing endorsement. Indeed, as noted, it 

observed that those measures are "highly imperfect " 823 

F.2d at 1572. West Virginia believes that an ample number 

of reasons exist for the Commission to replace both measures 

with another measure—the Grade A contour of a broadcast 

signal. 

The Grade B contour of a broadcast signal is merely a 

predictive measure of signal strength. It simply defines a 

geographic area surrounding the broadcast station in which a 

specified field strength designed to yield a reasonably 

clear picture is predicted to be available to 50 percent or 

the households near the outer limit of the contour 90 

percent of the time. 47 C.F.R. S 73.884(c). Using this 

prediction, the probability that a randomly selected tele

vision household situated on the outer limit of a single 

Grade B contour of a certain broadcast signal, will receive 

a reasonably clear picture of that signal at any given tire 
4 

is only 45 percent. The probability that such a televisi-
household will not receive a reasonably clear picture of t-

broadcast signal is, therefore, 55 percent. 

The folly of relying on the Grade B contour is repre

sented clearly when one considers the possible outcomes 

under a three-signal standard. If the probability is onl> 

55 percent that a randomly selected television household 

near the outer limit of one Grade B contour will actually 

receive a reasonably clear picture 90 percent of the time, 

then the probability that a randomly selected television 

household near the outer limits of three Grade B contours 

will actually receive three reasonably clear pictures 90 
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signal availability " 823 F.2d at 1572. While the court in 

ACLU v. FCC noted that another panel had previously referred 

to the Grade B contour as indicating "satisfactory off-the-

air viewing," id., citing Tele-Media Corp. v. FCC, 697 F.2d 

402, 404 n.4 (D.C. Cir. 1982), that was merely a passing 

reference, constituting dicta in the opinion. The suit

ability of the Grade B contour as a measure of broadcast 

signal availability was never an issue in that case. 

Moreover, that panel's passing reference was contrary to a 

prior Commission pronouncement stating that the Grade B 

contour was not a reliable indication of actual signal 

availability. See, e.g., Protection of Coverage of TV 

Broadcast Stations, 22 FCC 2d 359, 358 (1970). 

If we are going to have to live with the probability-

based, signal contour standard as one of the measurements o: 

"effective competition," then the Commission should at least 

utilize a signal contour which produces a much higher 

probability of actual reception by each television house

hold. To this end, West Virginia suggests that the Commis

sion replace its use of the Grade B contour with the use o: 

the Grade A signal contour standard. The Grade A contour 

defines a geographic area surrounding a broadcast station . 

which a specified field strength designed to achieve a 

reasonably clear picture is predicted to be available to 21 

percent of the households on the outer limit of the contour 

90 percent of the time. 47 C.F.R. 5 73.684(c). The proba

bility that any given television household on the outer 

limit of the Grade A contour of three broadcast signals will 

receive a reasonably clear picture of all three signals 90 
o 

percent of the time is 34 percent. The Grade A contour 

thus bears a much closer relationship to actual broadcast 

signal availability than does the Grade B contour, assuming 

that the odds against a randomly selected household 
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receiving reasonably clear pictures from all three signals 

are at least reduced to three-to-one. 

The Commission should also discard the "significantly 

viewed" status as a measure of broadcast signal availability 

because, like the Grade B contour, it bears little relation

ship to the actual availability of a broadcast signal in a 

cable community. The Commission's "significantly viewed" 

standard was created 15 years ago for a purpose entirely 

unrelated to its use by the Commission here. Cable Tele

vision Report and Order, 36 FCC 2d 143, 174 (1972). Under 

the Commission's rules, whether a broadcast signal is 

"significantly viewed" depends upon its "share" and its "net 

weekly circulation," which are defined as follows: 

As used here the term net weekly circulation 
is a measure of the number of households that 
viewed a station for five minutes or more 
during an entire week, expressed as a per
centage of the total television households in 
the community. Share of viewing hours is a 
measure of the total hours all television 
households in the community viewed a station 
during the week, expressed as a percentage of 
the total hours these households viewed all 
stations during the period surveyed. 

Id. at 175. A network station is considered to be "signifi

cantly viewed" if it obtains a three percent share ard a ret 

weekly circulation of 25 percent; an independent station is 

considered to be "significantly viewed" if its share is two 

percent and its net weekly circulation is five percent. 

Id.; 47 C.F.R. 5 76.54. 

That a certain broadcast signal meets these minimum 

standards for "significantly viewed" status in a given cable 

community hardly provides reasonable assurance that the 

signal is actually available to television households in 
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that community. A net weekly circulation of 25 percent, for 

example, strongly suggests that the broadcast signal is 

actually unavailable to the 75 percent of television house

holds in that community which did not view the signal for 

even tive minutes during the entire week. Similarly, that 

suggestion becomes even stronger if the net weekly circula

tion is only five percent. Yet the latter figure, coupled 

with a two percent viewing share, would qualify an indepen

dent station's broadcast signal for "significantly viewed" 

status. 

Use of the "significantly viewed" standard to measure 

broadcast signal availability would also result in an 

anomaly because ot the separate threshold figures for 

network and independent station signals. For example, an 

independent station signal having a two percent viewing 

share and an eight percent net weekly circulation would be 

deemed available, but a network station signal having three 

times as large a viewing share (six percent) and net weekly 

circulation (24 percent) would be deemed unavailable. 

While the court in ACLU v FCC declined to hold that 

the Commission's use of the "significantly viewea" standarc 

was arbitrary and capricious, 823 F.2d at 1572, it did note 

certain "potential difficulties" in applying this standarc1 

Id. at 1573 n.38. Although it only discussed the problems 

created because "significantly viewed" statistics are 

compiled on a county-by-county basis, ̂ d., this in no way 

suggests that it deemed all other aspects of the "signifi

cantly viewed" statistics to be free from "potential 

difficulties." 

In sura, the Connission should discard both the Grade B 

contour and "significantly viewed" measures of broadcast 

signal availability. Simply stated, these loose and outdated 
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estimations bear no legitimate relationship to the actual 

availability of broadcast signals within a cable community 

and, therefore, provide a wholly inaccurate reflection of 

the actual level of competition in each local broadcast 

reception market. Moreover, the Commission's continued use 

of the Grade B contour and the "significantly viewed" 

standards, combined with a waiver procedure requiring 

expensive engineering studies paid for by the franchisor 

municipalities, will in practice force a large number of 

communities in West Virginia, which have no other competi

tive options in their local broadcast signal market, to 

accept the establishment of FCC-sanctioned monopoly pricing 

as a cost of receiving cable television service. In lieu of 

these two signal measures, the Commission should at least 

consider replacing the Grade B contour with the Grade A 

contour as a measure of broadcast signal availability. 

III. 

THE COMMISSION MUST ADOPT 
A FLEXIBLE WAIVER PROCEDURE. 

As the court in ACLU v. FCC observed, the Grade B 

contour does not take into consideration geographic terrai 

which may prevent reasonably clear reception in a televisi 

household: 

A "predicted Grade B contour" is a measure
ment of the anticipated strength of a broad
cast signal. Use of the Grade B contour 
enables the FCC to predict the "approximate 
extent" to which a signal is viewable in the 
community covered by this contour. See 47 
C.F.R. i 73.683(a) (1985). The predicted 
contour . . . is based on general engineering 
principles, and aoes not take into account 
site-specific factors that could affect the 
actual broadcast strength in a community. 
Thus, the predicted contour does not take 
into account the extent to which "terrain" or 
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"interference" disturbs the ability of 
viewers to receive a clear picture. Id. 

823 F.2d at 1560-61 n.8. This observation is particularly 

apt to broadcast signals and television households in West 

Virginia. 

As the Commission may know, West Virginia is known as 

the "Mountain State" because of its rugged terrain. While 

the average elevation in West Virginia is 1,500 feet above 

sea level, there is a range of 4,863 feet between the 

highest and lowest points in the state. Most of the state, 

especially the eastern portion, consists of heavily forested 

mountain ridges separated by narrow valleys. Needless to 

say, many of the cable communities located in those valleys 

experience severe broadcast signal reception problems 

notwithstanding their coverage by the Grade B contours of 

various broadcast signals. Even West Virginia's largest 

urban center, its capitol city of Charleston, is surrounded 

by steep, 800-1000 ft. valley walls. 

With an accurate knowledge of West Virginia's inhospi

table topography in mind, it is very conceivable that many 

cities and towns located within the state will apply for 

waivers on the ground that three broadcast signals are not 

actually available off-the-air in their communities. Yet, 

because of the rural nature and small tax base of most of 

these cities and towns, and because West Virginia's econom 

as a whole, has fared relatively poorly in recent years, 

most potential waiver candidate municipalities in the state 

will have little or no resources to expend on the expensive 

requirements of the waiver process as it is presently 

constituted. West Virginia, therefore, supports the Commis

sion's decision to reform the waiver process, as it was 

urged to do by the court in ACLU v. FCC. Id. at 1573, 



273 

nt.37. But at the same time, the state believes that the 

Commission's proposals fail to realize the full potential 

for reform of the waiver process in at least two respects 

A. A Penetration Level of 65 Percent Should 
Trigger a Shift of Burden of Producing Field 
Strength Measurements to the Cable Operator. 

Because high cable penetration rates are often thought 

to be a reliable bench mark of broadcast signal reception 

problems, the Commission proposes to shift the responsi

bility for obtaining signal strength measurements to the 

cable operator when cable penetration falls in the range of 

80 to 85 percent. West Virginia concurs with the FCC's 

proposal to shift responsibility for the studies to cable 

operators when a certain threshold penetration level is 

reached, but the state also urges the Commission to set the 

level at a more reasonable 65 percent. In addition, we urge 

the Commission to create an irrebuttable presumption of 

off-the-air broadcast signal unavailability when the penetra

tion level exceeds 90 percent. 

Despite the Commission's reservations, cable penetra

tion is generally a reliable indicator of off-the-air 

broadcast reception problems. Further Notice at S 15 n.16 

The Commission's suggestion that a high penetration may 

instead reflect superior service or low rates is belied by 

recent experience in West Virginia and elsewhere. .Id. A 

high penetration level surely cannot be attributable to lov. 

rates since cable penetration has remained unchanged in the 

face of a 10.6 percent average increase in the price of 

basic cable service during the first six months of 1987. 

In Charleston, West Virginia, where the penetration rate is 

at 75 percent, the price of basic cable service shot up 

overnight by 67 percent in January of 1987. High penetra

tion is likewise unattributable to cable operators' superior 
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above the 50 percent national average represents a geometric 

increase in the affinity of the consumer for the clear 

reception offered by cable. In other words, the graph 

comparing signal reception difficulties with cable penetra

tion rates is not likely to be represented by a gentle 

slope. Instead, West Virginia would argue, after its own 

informal comparison of the state's penetration statistics to 

the signal contour and topographical maps of the state, that 

at a penetration level well below the Commission's suggested 

level of 80-85 percent the attendant problems with off-the-

air signal availability in a community increase dramatically 

This lower threshold appears, using an informal basis for 

conclusion, to be in the range of a 65 percent cable penetra

tion rate. 

Given the possibility that a more detailed and 

far-reaching study of the geometric progression, which West 

Virgina theorizes above, might prove the 80-85 percent 

figure an arbitrary boundary, and assuming the 80-85 percent 

figure was chosen by the Commission without reference to its 

own empirical data, the state requests that the FCC consider 

adopting the 65 percent limit and the 90 percent presumptio-

or, in the alternative, conduct a study which compares cab. 

penetration rates in individual communities to the diffi

culties with off-the-air signal reception experienced in 

those communities before adopting any percentage indicator 

B. Cable Subscriber Surveys Should Suffice to 
Establish Off-The-Air Broadcast Reception 
Problems. 

The Commission proposes several alternative methods for 

field strength measurements that are less expensive than 

traditional methods but nevertheless provide adequate 

information on the field strength coverage of broadcast 

signals. Further notice at 5 14. Because of the highly 
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technical issues posed by each of these methods, West 

Virginia reserves its comment in this area until it has had 

an opportunity to review the comments of other interested 

parties on these proposals. 

West Virginia, however, urges the Commission to consider 

one other alternative that would greatly simplify the burden 

on cities and towns seeking waivers while simultaneously 

providing the Commission with adequate information as to 

broadcast signal availability. Cities and towns should be 

permitted to justify waiver requests with cable subscriber 

surveys, conducted in their communities, which would present 

the opportunity to discover whether significant numbers of 

cable subscribers face broadcast reception problems. Such 

surveys would, of course, have to follow sound statistical 

sample principles, but assuming such principles are applied 

there is no good reason why such cable subscriber surveys 

could not serve to justify waiver requests. In the past, 

individual television markets have been proven especially 

amenable to this type of specific survey. In fact, this 

amenability is borne out by the Commission's own use of tN 

cable penetration rate, a figure often arrived at through 

the analysis of specific cable viewing data requested by t-

Arbitron and Neilson corporations on each of their househo 

surveys. 

The goal set by Congress in the Cable Act was to assu-

market growth in the cable industry while maintaining 

consumer sovereignty over the forces in that market. With 

this goal in mind, it would be disingenuous for the Commis

sion to continue its requirement that highly technical and 

expensive studies of field strength measurements be conduct 

to determine competition levels in each market. This 

requirement favors the inherent resources of the cable 

industry and individual cable operators when simpler, less 
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expensive and equally valid consumer surveys could provide 

all the information necessary for a proper waiver 

determination. 

CONCLUSION 

The Commission should discard its two current measures 

of signal availability—the Grade B contour and "signifi

cantly viewed" standards—because they bear only a remote 

relationship to the actual availability of broadcast signals 

in a cable community. In lieu of those two measures, the 

Commission should promulgate a more legitimate measure of 

broadcast signal availability—the Grade A contour of the 

broadcast signal. In addition, the Commission should 

implement a shift in the burden of obtaining field strengtr 

measurements of broadcast signals to the cable operator 

whenever cable penetration exceeds 65 percent in the cable 

community. As part of this shifting of the testing burden, 

the Commission should also permit a presumption of broadens-, 

signal unavailability whenever cable penetration in a given 

cable service area exceeds 90 percent. Finally, the Commis

sion should reconsider its current procedure for waiver ot 

the signal availability measure of effective competition ar.c 

consider instead pemitting cities and towns to justify 

their waiver requests with cable subscribers surveys showing 
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that significant numbers of cable subscribers face broadcast 

reception problens. 

Respectfully submitted, 

THE STATE OF WEST VIRGINIA 

By Counsel 

CHARLES G. BROWN 
ATTORNEY GENERAL 

MARK D. KINDT 
DEPUTY ATTORNEY GENERAL 

DANIEL N. HUCK 
ASSISTANT ATTORNEY GENERAL 
State Capitol, Room 26-E 
Charleston, West Virginia 25305 
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FOOTNOTES 

Although the court upheld the Commission's three-

signal standard, it was not overly impressed by the empirical 

evidence supporting that standard and thus Instructed the 

Commission to "carefully monitor the effects of its regula

tions and make adjustments where circumstances so require." 

ACLU v. FCC, 823 F.2d at 1565. 

West Virginia notes with dismay that the Commission 

does not propose to review its three-signal standard of 

"effective competition" in light of the empirical evidence 

that has now become available on the effects of rate deregu

lation. Since basic cable service rates were deregulated 

throughout most of the United States on December 29, 1986, 

the price of basic cable service has increased 10.8 percent 

on the average, according to a recent study by the National 

Cable Television Association ("NCTA"). "NCTA Study Finds 

Cable Bills Rose 6.7 Percent in First Half of 1987," Multi

channel News, Nov. 30, 1987, at 3. Despite this significant 

price increase, the NCTA found that cable subscribership ha-

remained unchanged thus suggesting little, if any cross-

elasticity of demand between basic cable service and compef-

tive alternatives. The NCTA survey further showed that the 

average number of channels included within basic cable 

service has slightly increased from 27.3 to 28.9 channels. 

Id. This latter finding, coupled with a recent tleilson 

survey that showed the nonbroadcast component of basic cabl. 

service commanded significant viewing shares in cable 

households casts substantial doubt on the Commission's 

hastily formed predictive judgment that three off-the-air 

broadcast signals provide effective competition for basic 

cable service. The Commission's failure to begin to re

examine the three-signal standard of "effective competition" 

in light of this recent empirical evidence is contrary to 

the court's remand instructions to the Commission to "care

fully monitor the effects of its regulations and make 
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adjustments where circumstances so require " ACLU v. FCC. 

823 F.2d at 1565. 

West Virginia purposely omits any discussion of the 

other 50 percent of the households who receive the same 

signal some unspecified amount less than 90 percent of the 

time. After all, it is hard enough already to swallow the 

use of the Grade B contour, which only provides a guarantee 

of reception 90 percent of the tine, as a measure of competi

tion for cable television, which provides a 100 percent 

guarantee of reception. 

4 

This probability is easily derived using elementary 

probability analysis. According to the definition of the 

Grade B contour, 50 percent of the television households 

located near the outer limit of the Grade B contour can 

receive a reasonably clear picture 90 percent of the time 

Let "0" represent the event that a particular household 

located near the outer limit of the Grade B contour of some 

broadcast signal falls within the group of households 

situated to receive a reasonably clear picture of the sigra 

90 percent of the time. By definition, the probability of 

0, denoted P(U), is .5. Let V represent the event that a 

randomly selected household located near the outer linits . 

the Grade B contour receives a reasonably clear picture at 

any given time. If the household falls in the best situate .. 

group, the probability, denoted as P(V/U), is 9 because 

households in that group receive a reasonably clear picture 

of the signal 90 percent of the time. The probability that 

V occurs is the sum of P(V/U)P(U). 

P(V) = P(V/U)P(U) 

= (.9)(.5) 

= .45 or 45 percent 
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Let Uj, 0 2 and U3 represent the events that a randomly 

selected household near the outer limits of the Grade B 

contour falls within the 50 percent of households situated 

so that they receive a reasonably clear picture 90 percent 

of the time of the first, second and third signals, respec

tively. Assuming complete independence of these events (see 

note 5 supra) , this probability, denoted by PdJ^U,), is 

computed as follows: 

P(U1U2U3) = P(U1)P(U2)P(03) = (.5)(.5)(.5) = .125 

Our assumption that these three events are independent 

is, no doubt, reasonable since the three signals will 

operate on different frequencies and thus have different 

propagation characteristics. They may even originate from 

broadcast stations that are widely dispersed and whose 

signals thus do not traverse the same geographic terrain oi 

face the same potential interference. 

6 [Deleted] 

In many instances, the cable community is so small 

relative to the size of the Grade B contour that the entire 

community will be located near the outer limits of the 

contour. Indeed, the entire community may also be situate. 

such that all of its television households fall within the 

50 percent of households located near the outer limits of 

the Grade B contour which do not receive a reasonably clea 

signal 90 percent of the time. 

p 

Let U,, U- and U, represent the event that a randonl 

selected household near the outer limits of the Grade A 

contour falls within the 70 percent of households situation 

so that they receive a reasonably clear picture 90 percent 

of the tune of the first, second and third signals, 
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respectively. Assuming complete independence of these 

events (see note 5 supra), the probability of all three 

events occurring simultaneously, denoted by PIU.U-U.) is 

computed as follows 

PIUJUJUJ) = P(U1)P(U2)P(U3) = (.7)(.7)(.7) = .34 

Q 

While much less imperfect than the Grade B contour as 

a measure of signal availability, the Grade A contour is 

nevertheless an imperfect measure of signal availability. 

First, 30 percent of the households located near the outer 

limit of the Grade A contour will not receive a reasonably 

clear picture 90 percent of the time. Secondly, the Grade A 

contour does not take into account geographic terrain that 

may cause interference of the broadcast signal and prevent 

its clear reception near the outer limits of the Grade A 

contour. For these reasons, the Commission must adopt a 

flexible waiver procedure even if it adopts the Grade A 

contour as a measure of signal availability 

See note 2, supra. 

11 "Cable TV," Consumer Reports (9/87), pp. 552-53. 

12 

We note, however, that the third modification 

proposed by the Commission—reduction in the number of grid 

locations at which measurements would be made (Further 

Notice at 1 14)—would actually make it more difficult for 
cities and towns seeking waivers to establish actual unavail

ability of broadcast signals. 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA ex rel. 
CHARLES G. BROWN, Attorney 
General, 

Plaintiff, 

v. Civil Action No. <$'f-£ {(,-' 

AMERICAN TELEVISION & COMMUNI
CATIONS, INCORPORATED, doing 
business as Capitol Cablevision, 

Defendant. '" *•"«*»» drcu.t Co. 
Clark i off,ce 

F^ IS 1387 

COMPLAINT 

PARTIES 

1. Plaintiff State of West Virginia is a sovereign 

state, in whose name this action is brought by, and upon the 

relation of, Charles G. Brown in his official capacity as 

the Attorney General of the State of West Virginia. 

2. Relator Charles G. Brown is the duly elected, 

qualified, and acting Attorney General of the State of West 

Virginia and is entitled to bring this action in the name of 

the State by virtue of the provisions of W. Va. Code 

SS 46A-7-108, 46A-7-110, and 47-18-8. 

3. Deferdant American Television & Communications, 

Incorporated, is a corporation organized under the laws of 

the State of Delaware, authorized to do business in the 

87-568 0 - 8 8 - 1 0 
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State of West Virginia, and which does business in the State 

of West Virginia under the name of Capitol Cablevision. 

JURISDICTION AND VENUE 

4. This complaint is filed and the jurisdiction of 

this Court invoked by plaintiff pursuant to the provisions 

of W. Va. Code SS 46A-7-108, 46A-7-110, and 47-18-8. 

5. Venue in this Court is proper pursuant to the 

provisions of W. Va. Code SS 46A-7-114 and 47-18-15. 

BACKGROUND 

6. All the allegations in this complaint concerning 

the defendant are intended to refer to the defendant's 

operations conducted under the name Capitol Cablevision, and 

to activities of the defendant, its subsidiaries, agents, 

employees, and executives necessary to carry out such 

operations. 

7. The defendant provides services, referred to 

hereinafter as "cable TV services," consisting of the 

reception of video signals and the re-transmission of those 

signals through high-quality, closed-path transmission lines 

to consumers, termed "subscribers," in return for a monthly 

service fee. 

8. The defendant provides cable TV services to resi

dents of the cities of Dunbar, West Virginia, South 

Charleston, West Virginia; and Charleston, West Virginia, 

under franchises granted by the respective municipal govern

ments of those cities. 

-2-
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9. Defendant is the only business entity currently 

holding a franchise to provide cable TV services in the city 

of Dunbar, West Virginia. 

10. Defendant is the only business entity currently 

holding a franchise to provide cable TV services in the city 

of South Charleston, West Virginia. 

11. Defendant is the only business entity currently 

holding a franchise to provide cable TV services in the city 

of Charleston, West Virginia. 

12. Prior to January 26, 1987, and beginning at a tine 

unknown to the plaintiff, the defendant offered three 

categories or tiers of cable TV service described as follows 

a. "Basic service" consisting of the reception and 

re-transmission of signals primarily from local television 

stations, broadcasting at very high frequency (VHP) and 

ultrahigh frequency (UHF) wavelengths, and from some 

additional, nonlocal stations or networks; 

b. "Tier service" consisting of the reception and 

re-transmission of signals, originating outside the State of 

West Virginia, from specialized networks or stations which 

derive a portion of their revenue from commercial adver

tising and whose signals are broadcast at microwave fre

quencies through a network of relay stations and communica

tions satellites; and 

c. "Premium services" consisting of the reception and 

re-transmission of signals, originating outside the State of 

West Virginia, from premium networks, i.e., Home Box Office, 

Cinemax, and the Disney Channel, which do not carry 

-3-
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commercial advertising and which are broadcast at microwave 

frequencies through a network of relay stations and 

communications satellites. 

13. The majority of signals or channels included in 

the Basic service may also be received by consumers with 

conventional television antennas. 

14. Consumers can not receive any of the signals or 

channels included in the Tier service with conventional 

television antennas, although some of those signals may be 

received with parabolic reflector, microwave antennas, 

commonly known as satellite dish antennas. 

15. None of the signals or channels offered by the 

defendant as Premium services may be received with 

conventional television antennas; nor can such signals be 

received for viewing with parabolic reflector, microwave 

antennas unless the viewer uses special decoding equipment 

under license from the originators of those signals. 

16. Use of unlicensed decoding equipment to view 

premium, "pay cable" signals is a violation of federal law. 

17. Prior to January 26, 1987, subscribers to the 

Basic service could view all signals provided in that 

service on a conventional television set. 

18. Prior to January 26, 1987, subscribers to the Tier 

service could only view signals provided in that service 

with the aid of a cable "converter box." 

19. Prior to January 26, 1987, the defendant charged a 

deposit fee to all subscribers using converter boxes. 

-4-
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20. The defendant currently charges, and has charged 

throughout the preceding year, a fee of $7.16 per month for 

subscription to its Basic service and an additional fee of 

$4.95 for subscription to its Tier service. 

21. Prior to January 26, 1987, the defendant provided 

cable TV services to approximately 30,000 subscribers in its 

franchise areas, reaching more than seventy-six percent 

(76%) of the households in the combined areas. 

22. Of the defendant's 30,000 subscribers, more than 

fifty percent (50%), or 15,000 subscribers, chose not to 

subscribe to the Tier service. 

23. On January 26, 1987, the defendant rearranged the 

assignment of individual signals to various television 

channels in order to promote and carry out a change in its 

services, combining the previous Basic service with Tier 

service to create one category of service termed "Expanded 

Basic service," eliminating the consumers' option of sub

scribing to Basic service only. 

24. Beginning January 26, 1987, and continuing there

after, subscribers to the previous Basic service have been 

unable to receive all of the signals provided in that 

service on conventional television sets. 

25. On various dates, including January 26, 1987, and 

thereafter, the defendant has advertised, through newspapers 

of general circulation and through direct mailings to 

consumers, that the combined service is a "better" version 

of the previous Basic service and that the fee for the 

combined service would be $11.95 per month. 

-5-
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26. The defendant has advertised that it will bill 

subscribers to its previous Basic service at the new, 

combined rate beginning March 1, 1987. 

27. The defendant is taking and has taken steps, such 

as the distribution of converter boxes and the rearrangement 

of its signals corresponding to various television channels, 

to effect the change to the "Expanded Basic service" for all 

of its subscribers regardless of the subscribers' 

preferences for the various categories of services. 

COUNT I 

28. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

29. By its actions, the defendant has unfairly and 

deceptively consolidated its services to limit and reduce 

consumer product options and by incorporating its Basic 

service and Tier service into one combined service, the 

defendant has unfairly and deceptively forced a substantial 

number of consumers to purchase a product which they do not 

wish to buy. 

30. By incorporating its Basic and Tier service into 

one combined service, the defendant has unfairly and 

deceptively raised the price of its Basic service to 

approximately 15,000 consumers. 

31. The defendant's actions, set forth in paragraphs 6 

through 30 above, are unfair and deceptive acts and 

practices detrimental and injurious to the public interest 

and in violation of W. Va. Code S 46A-6-104. 

-6-
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COUNT II 

32. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

33. On various dates on and about January 26, 1987, 

the defendant has advertised, published, and distributed, 

and caused to be advertised, printed, displayed, published, 

distributed, and broadcast, statements and representations 

with regard to the sale of cable TV services, stating that 

its new "Expanded Basic service" will cost "only $11.95" per 

month, that this is an "adjusted" rate for the Basic 

service, that the change to "Expanded Basic service" expands 

viewer choices while maintaining the same cost per channel 

and that this charge will mean a lower bill for those who 

had subscribed to both the Basic and Tier services. 

34. The statements referred to in paragraph 33 above 

are misleading and deceptive in that they fail to state that 

the $11.95 monthly charge represents a price increase for 

subscribers to the previous Basic service, that the amount 

of the increase is $4.79, which is 66.7% more per month than 

the previous rate and that the corresponding decrease for 

subscribers to the Basic and Tier services is only a nominal 

sixteen cents ($0.16) per month. 

35. The actions of the defendant described in para

graphs 6 through 27 and paragraphs 33 and 34 above are 

unfair and deceptive acts or practices as defined in subsec

tions (12), (13), and (14) of W. Va. Code $ 46A-6-102(f), 

detrimental and injurious to the public interest and in 

violation of Code 46A-6-104. 

-7-
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COUNT III 

36. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

37. On various dates on and about January 26, 1987, 

the defendant has advertised, published, and distributed, 

and caused to be advertised, printed, displayed, published, 

distributed, and broadcast, statements with regard to the 

sale of its cable TV services, stating that converter boxes 

would now be provided to subscribers "free." 

38. The statements referred to in paragraph 37 above 

are false, misleading, and deceptive because they fail to 

state that subscribers who wish to use a remote control with 

their television sets must pay four dollars ($4.00) per 

month for a special converter box and because the defendant 

has expressed an intention to increase its rates in the 

future to recoup its costs in providing the thousands of 

converter boxes necessary to effect the change to the 

"Expanded Basic service." 

39. The actions of the defendant described in para

graphs 6 through 27 and paragraphs 37 and 38, above, are 

unfair and deceptive acts or practices as defined in sub

sections (5), (11), (12), (13), and (14) of W. Va. Code 

S 46A-6-102(f), detrimental and injurious to the public 

interest and in violation of Code 46A-6-104. 

COUNT IV 

40. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragrapns 1 through 27 above. 

-8-
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41. The defendant is the sole business entity 

providing video reception services of premium channel 

signals within the cities of Charleston, South Charleston, 

and Dunbar, West Virginia. 

42. Premium channel signals are encoded, "scrambled," 

so that they may only be received by consumers who subscribe 

to defendant's Premium services. 

43. Beginning at a date unknown to the plaintiff and 

continuing to the present, the defendant has provided its 

Premium services only upon the condition that the consumer 

also subscribe to the Basic service. 

44. By virtue of the defendant's exclusive position in 

the market for premium channel reception, the defendant has 

substantial market power to force consumers of the Premium 

service to subscribe to the Basic service as well. 

45. Defendant's Basic service and Premium service are 

distinct products for which the defendant charges separate 

fees and for which there are distinct differences in consumer 

demand. 

46. Tying the purchase of Premium services to the 

purchase of the Basic service distorts competition in the 

market for reception of local broadcast signals and restrains 

trade in consumer alternatives to Basic service such as 

conventional television antennas and related equipment. 

47. Tying the purchase of Premium services to the 

purchase of Basic service adversely affects more than 5,000 

consumers and involves more than $100,000.00 per month in 

subscription fees 

-9-
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48. By conditioning the sale of its Premium services 

upon the additional purchase of the Basic service, the 

defendant has created and maintained unlawful "tie-in" 

contracts in restraint of trade and competition in viola

tion of W. Va. Code S 47-18-3(a). 

COUNT V 

49. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

50. Prior to January 26, 1987, defendant's Tier 

service consisted of the following special-programming 

format, microwave networks: Cable News Network, The Nashville 

Network, Eastern Sports Network (ESPN), Home Shopping 

Network, Arts and Entertainment Network, Music Television, 

Christian Broadcasting Network, and Lifetime Health Network. 

51. With the exception of the Cable News Network, 

which uses an electronically scrambled signal, the signals 

from the networks included in defendant's Tier service may 

also be received through the use of satellite dish antennas. 

52. Under ordinances of the City of Charleston, the 

City of South Charleston, and the City of Dunbar, West 

Virginia, businesses and residents in those communities are 

severely restricted as to where they may have satellite dish 

antennas. 

53. Signals from special-programming format, microwave 

networks are products distinct from signals from locally 

broadcast, conventional television frequency stations 

providing general programming. 

-10-
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54. Defendant's Tier service consists entirely of the 

reception and re-transmission of signals from special-

programming format, microwave networks. 

55. Defendant's Basic service consists primarily of 

the reception and re-transmission of signals from local, 

conventional television frequency stations providing general 

programming. 

56. Defendant's Tier service and Basic service are 

distinct products for which the defendant has charged 

separate fees and for which there are distinct differences 

in consumer demand. 

57. Beginning at a date unknown to the plaintiff and 

continuing to the present, the defendant has provided its 

Tier service only upon the condition that the consumer also 

subscribe to the Basic service. 

58. By virtue of the defendant's position as the sole 

commercial reception service for special-programming format, 

microwave network signals the defendant has substantial 

market power in the cities of Dunbar, South Charleston, and 

Charleston, West Virginia, to force consumers of the Tier 

service to subscribe to the Basic service as well. 

59. Tying the purchase of Tier service to the purchase 

of Basic service distorts competition in the market for 

reception of local broadcast signals and restrains trade in 

consumer alternatives to Basic service such as conventional 

television antennas and related equipment. 

60. Tying the purchase of satellite Tier service to 

the purchase of Basic service adversely affects more than 

12,000 consumers and involves more than $14,340.00 per month 

in subscription fees. 

-11-
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61. By conditioning the sale of its Tier service upon 

the additional purchase of Basic service, the defendant has 

created and maintained unlawful "tie-in" contracts in 

restraint of trade and competition in violation of Code 

47-18-3(a). 

COUNT VI 

62. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

63. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and realleges the facts 

set forth in paragraphs 41 through 47 above. 

64. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and realleges the facts 

set forth in paragraphs 50 through 60 above. 

65. By conditioning the sale of its Premium services 

and the sale of its Tier service upon the additional pur

chase of the Basic service, the defendant has engaged in 

unfair methods of competition in the market for the recep

tion of local broadcast television signals in violation of 

W. Va. Code $ 46A-6-104. 

COUNT VII 

66. Plaintiff State of West Virginia, by its Attorney 

General, Charles G. Brown, repeats and re-alleges the facts 

set forth in paragraphs 1 through 27 above. 

67. The defendant provides discrete services, referred 

to herein as cable TV services, as its primary business. 

-12-
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68. The defendant is the only provider of commercial 

cable TV services in the cities of Charleston, South 

Charleston, and Dunbar, West Virginia. 

69. The defendant has announced that it will raise the 

price of its Basic service by 66.7% and that, after expenses 

resulting from a change of services, the defendant expects 

to maintain a reasonable margin of profit. 

70. The defendant has substantial power over the price 

of its services because consumers do not consider other 

reception products or services to be acceptable substitutes. 

71. The defendant maintains a monopoly over the supply 

of cable TV services within the cities of Charleston, South 

Charleston, and Dunbar, West Virginia. 

72. The imminent restructuring of prices for defen

dant's Premium services and the imminent increase in the 

price of its Basic service constitutes use of a monopoly for 

the purpose of controlling prices in violation of W. Va. 

Code S 47-18-4. 

PRAYER 

WHEREFORE, plaintiff State of West Virginia prays that 

this Honorable Court will grant the following relief: 

1. A preliminary order enjoining the defendant from 

violating the provisions of W. Va. Code 5$ 46A-6-104, 

47-18-3(a), and 47-18-4 as described in Counts I through III 

and Count VI of this complaint, including completing the 

combination of Basic service and Satellite Tier service into 

"Expanded Basic service," charging subscribers to the Basic 

service for the combined service, and all acts, including 
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advertising, in furtherance thereof during the pendency of 

this action; 

2. Permanent injunctive relief enjoining the defendant 

from violating the provisions of W. Va. Code SS 46A-6-104, 

47-18-3(a) and 47-18-4 by unlawfully combining its services 

or conditioning the purchase of one service upon the addi

tional purchase of another Bervice and thereby preventing 

consumers from making independent purchase choices and 

forcing consumers to purchase services which they do not 

desire; 

3. Full restitution to each consumer adversely affected 

by defendant's violations of W. Va. Code S 46A-6-104 described 

in Counts I-III of this complaint; 

4. Appointment of a receiver for the sequestration of 

liquid assets and to preserve restitution for consumers 

found to have been damaged by defendant's actions; 

5. Civil penalties in the amount of $5,000.00 for each 

violation of H. Va. Code S 46A-6-104 as set forth in Counts 

I, II, III, and VI of this complaint; 

6. Civil penalties in the amount of $100,000.00 for 

all violations of W. Va. Code SS 47-18-3 and 47-18-4 as set 

forth in Counts IV, V, and VII of this complaint; 

7. An award of plaintiff's costs in this action, 

including, but not limited to, filing fees, witness fees and 

expenses, and costs related to the production of non-

testimonial evidence; 

8. An award of reasonable attorney fees and investiga

tive costs for time involved in the investigation and 

pursuit of this action; and 
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9. All other orders ind judgments the Court shall deem 

just and proper to effectuate the purposes of the West 

Virginia Antitrust Act, W. Va. Code $ 47-18-1 et seq . the 

West Virginia Consumer Credit and Protection Act, W. Va. 

Code S 46A-1-1 et seq., and. other general laws of the State 

of West Virginia. 

STATE OF WEST VIRGINIA ex rel. 
CHARLES G. BROWN, Attorney 
General, 
Plaintiff, 

By Counsel 

CHARLES G. BROWN 
ATTORNEY GENERAL 

MARK KINDT 
DEPUTY ATTORNEY GENERAL 
State Capitol, Room 26-E 
Charleston, West Virginia 25305 

Counsel for Plaintiff 
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STATE OF WEST VIRGINIA, 

COUNTY OF KANAWHA, to-wit: 

VERIFICATION AFFIDAVIT 

The undersigned, Charles G. Brown, after being duly 
sworn, deposes and says: 

I hereby verify that the allegations set forth in the 
foregoing complaint are true, except insofar as they are 
therein stated to be upon information and belief, and 
insofar as they are stated to be upon information and 
belief, I believe them to be true. 

CHARLES G. BROWN 

°C 
ken, subscribed and sworn to before me this 

JAlA 1987. 

^ 

My commission expires 

.<&>--' \ OW.C ». Hl*L 

£\ Nnwpujue 
- « ^ «- — - " i i »G:KU 

^\jy lfr/frf 

Notary Public 
OA/i*~ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

~ — _ — _- -_- .....x 
STATE OF WEST VIRGINIA ex rel. 

CHARLES G. BROWN, Attorney General, : 

Plaintiff, Civil Action No 2 87-0203 

v. : 
AMERICAN TELEVISION AND COMMUNICATIONS : 
CORPORATION, doing business as Capitol 
Cablevision, : 

Defendant. 
x 

MEMORANDUM IN SUPPORT OF MOTION OF 
AMERICAN TELEVISION AND COMMUNICATIONS 
CORPORATION TO DISMISS THE COMPLAINT 

Defendant American Television and Communications 

Corporation ("ATC") respectfully submits this memorandua 

in support of its motion pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure to dismiss the complaint 

herein. 

PRELIMINARY STATEMENT 

This action, brought by the State of West Vir

ginia, alleges that ATC's marketing of cable television 
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programming to consumers violates various provisions of 

West Virginia's antitrust and consumer protection laws. 

ATC seeks the dismissal of the action on the 

following grounds: (i) five of the seven counts in the 

complaint (Counts I, XV, V, VI and VII) purport to allege 

state causes of action that have been expressly pre-empted 

by federal law; (ii) four of the counts alleging 

violations of the state antitrust and consumer protection 

law (Counts IV, V, VI and VII) fail to state claims for 

relief; and (ill) the counts alleging deceptive practices 

(Counts I, II and III) are inadequately pleaded under 

Federal Rule of Civil Procedure 9(b). 

ARGUMENT 

POINT I 

COUNTS I, IV, V, VI AND VII SHOULD 
BE DISMISSED BECAUSE THE STATE CAUSES 
OF ACTION ALLEGED HAVE BEEN PRE-EMPTED 

BY FEDERAL LAW 

Under the Supremacy Clause of the United States 

Constitution, art. VI, cl. 2, the enforcement of a state 

law is pre-empted by federal law either (i) "when Con

gress, in enacting a federal statute, has expressed a 

clear intent to pre-empt state law," Capital Cities Cable, 

Inc. v. Crisp, 467 U.S. 691, 699 (1984), or (ii) "when the 

state law 'stands as an obstacle to the accomplishment and 
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execution of the full purposes and objectives of Con

gress," Id. at 699 (quoting Hlnes v. Pavidowitz, 312 U.S. 

52, 67 (1941)). See New York State Commission on Cable 

Television v. Federal Communications Commission, 669 F.2d 

58, 62 (2d Cir. 1982). 

Under either of these principles, five of the 

seven state claims asserted in this action should be 

dismissed because they purport to allege state causes of 

action that have been recently and explicitly pre-empted 

by federal law: (i) the Cable Communications Policy Act 

of 1984 (the "Cable Act"), 47 U.S.C. 18521-559 (Supp. 

1987), and (ii) the regulations promulgated thereunder by 

the Federal Communications Commission (the "FCC"), 47 

C.F.R. pts. 1, 63, 76, 78 (1986), as amended, 52 Fed. Reg. 

37,461 (1987) (to be codified at 47 C.F.R. I 76.5). Under 

the scheme of federal and state regulation that this 

statute establishes for the cable television business, 

West Virginia (and every other state) is pre-empted from 

applying its antitrust and consumer protection laws in the 

manner here attempted. 

A. State Regulation of Cable Television 
Pricing and Packaging is Pre-empted 
by the Cable Act 

The Cable Act was enacted to "establish a 

national policy concerning cable communications," to 
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"establish guidelines for the exercise of Federal, state, 

and local authority with respect to the regulation of 

cable systems," and to "minimize unnecessary regulation 

that would Impose an undue economic burden on cable sys

tems." 47 U.S.C. 6521(1),(3),(6). 

One of the primary purposes of the Act Is the 

encouragement of the growth of cable systems, and the 

promotion of the diversity of their offerings, by "sig

nificantly deregulateing] the provision of cable service." 

FCC, Implementation of the Provisions of the Cable Com

munications Policy Act of 1984, 50 Fed. Reg. 18,637, 

18,650 n. 69 (1985). 

In furtherance of these goals, the Act estab

lishes a strict allocation of regulatory authority among 

federal, state and local entities. All state and local 

law inconsistent with the provisions of the Act is 

expressly pre-empted: 

"any provision of law of any State, politi
cal subdivision, or agency thereof, or 
franchising authority, or any provision of 
any franchise granted by such authority, 
which is inconsistent with this Chapter 
shall be deemed to be preempted and super
seded." 47 U.S.C. 8556(c). 

Under the regulatory scheme that the Act estab

lishes, a broad category of cable systems is now exempted 

from any state or local regulation of either (i) the rates 
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charged to cable television customers, or (ii) the manner 

in which a cable system combines programming for sale to 

such customers. This is the very kind of conduct to which 

West Virginia here seeks to apply its laws. 

Rate deregulation is governed by Section 623 

of the Cable Act. 47 U.S.C. 1543. Under the scheme of 

rate deregulation that the Act establishes, and empowers 

the FCC to implement through regulations, a cable system 

is exempted from any rate regulation after December 28, 

1986 if it is a cable system found to be subject to "effec

tive competition." 47 U.S.C. 88521 note, 543. As 

explained in more detail below, the three ATC cable 

franchises at issue here are subject to "effective com

petition" within the meaning of the Cable Act, and the FCC 

regulations promulgated thereunder, and plaintiff has not 

alleged to the contrary in the complaint. 

Pursuant to the scheme of deregulation estab

lished by the Cable Act, the regulation of cable rates is 

permitted for only a limited category of cable systems. 

See 50 Fed. Reg. 18,654 (1985) ("the majority of cable 

systems will be exempted from all rate regulation"). It 

is clear that Congress intended that this deregulation not 

be frustrated by inconsistent state law. In addition to 

the Act's general pre-emption of inconsistent state law, 

-5-



304 

47 U.S.C. {556(c), the section governing rate deregulation 

expressly provides that a state "may not regulate rates 

for the provision of cable service except to the extent 

provided under this section." 47 U.S.C. {543(a). 

The rate deregulation effected by the Act was 

implemented according to a carefully defined timetable. 

During the first two years following the Act's effective 

date — December 29, 1984 — limited regulation of rates 

was allowed. 47 U.S.C. (543(c). After this period — in 

other words after December 28, 1986 — rate regulation is 

allowed only for those cable systems that fall within the 

regulations issued by the FCC. 47 U.S.C. 1543(b). 

The Act instructed the FCC to (i) promulgate 

regulations to "define the circumstances in which a cable 

system is not subject to effective competition," 47 U.S.C. 

{543(b)(2)(A), and (ii) "prescribe and make effective 

regulations which authorize a franchising authority to 

regulate rates for the provision of basic cable service in 

circumstances in which a cable system is not subject to 

effective competition." 47 U.S.C. (543(b)(1). Pursuant 

to this regulatory framework, a cable system's rates are 

— after December 28, 1986 — exempted from any rate 

regulation if the system falls within the category, as 

defined by the FCC, of cable systems subject to "effective 
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competition." 47 U.S.C. 8543. If rate regulation is 

permissible because the cable system is not subject to 

"effective competition," it is only the "franchising 

authority" that is granted the power to conduct such 

regulation. See 47 U.S.C. 8543(a); 47 C.F.R. 8 76.33 

(1986).* A state, in other words, cannot conduct such 

regulation if it is not the franchising authority. 

The policy of deregulation established by the 

Cable Act also guarantees cable systems the freedom to 

rearrange the packaging of their cable programming. The 

Act defines any of the packages of cable television 

programming that a cable system offers to its customers — 

for example, a package combining both network programming 

and a premium channel, like HBO — as a "service tier." 

47 U.S.C. 8522(14). The Act expressly provides that if a 

cable system is not subject to rate regulation, it is also 

not subject to regulation concerning the composition of 

* The provision governing rate deregulation expressly 
provides that it is only the "franchising authority" which 
"may regulate the rates for the provision of cable service 
. . . to the extent provided under this section." 47 
U.S.C. 8543(a). It also provides that "[a]ny Federal 
agency or State may not regulate the rates for the 
provision of cable service except to the extent provided 
under this section." 47 U.S.C. 8543(a). See also 47 
U.S.C. 8541(c) ("Any cable system shall not be subject to 
regulation as a common carrier or utility by reason of 
providing any cable service."). 
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the service tiers it offers its customers. 47 U.S.C. 

5545(d). See 50 Fed. Reg. 18,654 (1985) (explaining that 

"[{545(d)] gives cable operators complete freedom to 

retier and repackage programming services among the tiers 

that are exempted from rate regulation"). 

It is clear that under this careful allocation 

of regulatory authority established by Congress, the State 

of West Virginia is pre-empted from regulating either the 

rates or the program packaging of the three ATC franchises 

at issue in this lawsuit. 

1. The ATC Franchises at Issue Are 
Exempted From Any Regulation 
of Rates and Packaging 

The FCC has issued regulations that allow cable 

systems to determine whether they are subject to "effec

tive competition," and thus exempt from any regulation of 

either the rates charged to customers or the manner in 

which their products are packaged. 47 C.F.R. 176.33 

(1986). 

The three ATC cable franchises whose practices 

are challenged by the complaint in this action qualify, 

under the FCC's current regulations, as subject to "effec

tive competition." They are accordingly, under the scheme 

of the Cable Act, exempt from regulation of either (i) the 

rates charged to their customers or (ii) the manner in 
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which their programming is packaged for sale, see 50 Fed. 

Reg. 18,654 ("When the Commission's rules become effective 

after the two-year transition period, the majority of 

cable systems will be exempted from all rate regulation. 

Most cable operators will, therefore, have complete 

freedom to retier and repackage all of their 'basic' and 

'pay' programming services.").* 

* The current FCC regulations provide, in substance, that 
a cable system is subject to effective competition if 
three or more broadcast signals, not duplicative of one 
another, serve the community. 47 C.F.R. {76.33 (1986). 
This standard is satisfied if three or more signals "place 
a Grade B contour . . . over any portion of the cable 
community." Id. The concept of a "Grade B contour" 
refers to a manner of plotting the predicted strength of a 
broadcast signal over the geographic area that it serves. 
See 47 C.F.R. t 73.683(a). Neither the Act, nor the 
regulations, require a cable system to receive FCC confir
mation of its determination that its community is served 
by a sufficient number of signals. Indeed, the FCC favors 
a "presumption that competition does in fact exist." 50 
Fed. Reg. 18,651. If the franchising authority believes 
that "such signals are not in fact available within the 
community," 47 C.F.R. 176.33(a)(2), it "may petition the 
Commission for relief." 47 C.F.R. 176.33(e). 

Under the Grade B contours for West Virginia 
that are filed with the FCC, the three cable franchises at 
issue in this lawsuit qualify as subject to "effective 
competition." See Television Digest's Cable 6 Station 
Coverage Atlas, map 103 (1987). None of the franchise 
authorities have requested the FCC to classify them other
wise. 

In American Civil Liberties Dnion v. Federal 
Communications"Commission, 823 F.2d 1554 (D.C. Cir. 1987), 
the Court of Appeals for the District of Columbia Circuit 
found that because of the inherent difficulties of measur
ing signal availability, it was incumbent upon the FCC to 
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2. The Cable Act Pre-empts the State 
of West Virginia from Regulating 
Cable Rates and Packaging 

Even if the three ATC cable franchises at issue 

in this lawsuit were not subject to "effective com

petition" as defined by the FCC regulations, and thus were 

not exempt from some regulation of rates or program pack

aging, the State of West Virginia would still be pre

empted — under the careful allocation of regulatory 

authority created by the Cable Act — from conducting such 

regulation itself. 

Pursuant to the strict regulatory scheme estab

lished by the Cable Act, it is only the "franchising 

authority" which is granted the authority to regulate the 

craft a standard that would "ensure that a signal is at 
least theoretically available over the entire cable com
munity or at least some significant portion of the cable 
community." 823 F.2d at 1572. Accordingly, the Court 
remanded the issue to the agency for either "a reasoned 
explanation of its chosen standard or the development of a 
new standard." Id. at 1573. 

Responding to the court's concerns, the FCC, in 
a notice of proposed rulemaking, has announced that it 
proposes to amend its current regulations to provide that 
"a cable system faces effective competition if at least 75 
percent of the cable community" is covered by the Grade B 
contours of three or more broadcast signals. 52 Fed. Reg. 
36,802 (1987). If this new standard is adopted to replace 
the current standard, the three cable franchises at issue 
in this lawsuit will continue to qualify as subject to 
"effective competition." 
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rates and program packaging of a cable franchise. See 47 

U.S.C. IS543 and 545. 

Plaintiff's complaint does not ~ and cannot — 

allege that it is the "franchising authority" for any of 

the three franchises at issue in this lawsuit. See Coapl. 

18 (alleging that the franchises were "granted by the 

respective municipal governements" of Dunbar, South Char

leston and Charleston). sine* it is not th* franchising 

authority, th* Stat* of Hast Virginia is pr*-*mpt*d by th* 

Cabl* Act from regulating the rates or program packaging 

of these franchises. 

B. Application of West Virginia's 
i Antitrust and Consumer Protection 
Laws to ATC's Pricing and Tiering 
is Pre-empted 

Under the regulatory scheme established by 

Congress in the Cable Act, five of the seven causes of 

action asserted in the complaint in this action should 

be dismissed because they are pre-empted by federal law. 

They represent West Virginia's effort to regulate the 

rates and program offerings of ATC's three cable 

franchises in contravention of the Cable Act by applying 

state law to pricing and packaging conduct that Congress 
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has declared shall be exempt from state regulation.* 

Counts I and VII address the prices which ATC's 

three cable franchises are charging their customers. 

Count VII, for example, alleges that "the imminent 

increase in the price" of one of ATC's cable television 

products, and the "imminent restructuring of prices" for 

others, constitutes a violation of the West Virginia 

antitrust laws. The charge, in short, is that the prices 

are too high. Plainly, this is an effort to apply state 

law to regulate cable television pricing — conduct that 

the Cable Act, and the FCCs regulations thereunder, have 

exempted from state regulation.** 

Counts I, IV, V and VI address the manner in 

which ATC's three cable franchises have combined cable 

television programming into packages — or service tiers 

— for sale to their customers. Count VI, for example, 

charges that the West Virginia consumer protection law is 

* Two of the seven causes of action — Counts II and III 
— allege violations concerning ATC's advertising of its 
cable television products and are not pre-empted under the 
scheme of regulatory authority established by the Cable 
Act. 47 U.S.C. S558. 

** Count I represents a similar effort to regulate cable 
television pricing by alleging that the manner in which 
ATC has incorporated its Basic and Tier service into one 
combined service has "raised the price of its Basic serv
ice" in violation of West Virginia's consumer protection 
laws. Compl. S 30. 
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violated by ATC's "conditioning the sale of . • • its Tier 

service upon the additional purchase of the Basic serv

ice." As the factual allegations of 123 of the Complaint 

elaborate, this violation has allegedly been accomplished 

by "combining the previous Basic service with Tier service 

to create one category of service termed 'Expanded Basic 

service.'" Once again, this plainly represents an effort 

to apply state law to regulate the packaging of cable 

television products — conduct that the Cable Act has also 

exempted from state regulation.* 

Pursuant to the well developed principles of 

pre-emption under the Supremacy Clause, these applications 

of state law have been pre-empted by federal law. 

First, Congress, in enacting the Cable Act, "has 

expressed a clear intent to pre-empt state law." Capital 

Cities Cable. Inc. v. Crisp, 467 U.S. 691, 699 (1984). 

* Counts I, IV and V represent a similar effort to 
regulate the manner in which ATC has combined its 
television programming into packages. Count I alleges 
that ATC has violated West Virginia's consumer protection 
laws by "incorporating its Basic service and Tier service 
into one combined service." Compl. S29. Count IV alleges 
that ATC has violated West Virginia's antitrust law by 
"conditioning the sale of its Premium services upon the 
additional purchase of the Basic service." Compl. S48. 
Count V alleges that ATC has violated West Virginia's 
antitrust laws by "conditioning the sale of its Tier 
service upon the additional purchase of Basic service." 
Compl. 161. 
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The Act unequivocally provides that there shall be no 

regulation of the pricing and packaging of cable 

television products provided by cable systems, such as 

ATC, that are subject to effective competition, and it 

expressly pre-empts inconsistent state law. See 47 U.S.C. 

48543(a), 556(c). It is clear that Congress contemplated 

that the state laws pre-empted would include not only laws 

directed to cable television alone, but also laws of 

general applicability — like antitrust and consumer 

protection laws — that, although valid in many other 

applications, might be subsequently applied to cable 

television. Section 632 of the Act, for example, provides 

that: "Nothing in this subchapter shall be construed to 

prohibit any State or any franchising authority from 

enacting or enforcing any consumer protection law, to the 

extent not inconsistent with this subchapter." 47 U.S.C. 

{552(c) (emphasis supplied). 

The Act also provides that-it is only the 

franchising authority — which, in this case, is not the 

State of West Virginia — that may conduct such regulation 

even when regulation is permissible. See 47 U.S.C. 88543 

and 545. 

Second, it is well established that the 

Supremacy Clause prohibits applications of state law that 
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would frustrate federal policy. See, e.g.. Capital Cities 

Cable, Inc. v. Crisp. 467 U.S. 691, 699 (1984); New York 

State Commission on Cable Television v. Federal Com

munications Commission, 669 F.2d 58, 62 (2d Cir. 1982); 

Brookhaven Cable TV. Inc. v. Kelly. 573 F.2d 765, 767 (2d 

Cir. 1978), cert, denied, 441 U.S. 904 (1979). In Capital 

Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984), for 

example, the Supreme Court held that the application to 

cable television of an Oklahoma statute banning liquor 

advertising was pre-empted by the clear federal policy 

"to allow unfettered importation of distant broadcast 

signals." 467 U.S. at 704. n[T]he full accomplishment of 

such objectives," the Court reasoned, "would be jeopard

ized if state and local authorities were now permitted to 

restrict substantially the ability of cable operators to 

provide these diverse services to their subscribers." 467 

U.S. at 704. 

The application of these West Virginia statutes 

to ATC's cable television business would stand "as an 

obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress." Capital Cities 

Cable, Inc. v. Crisp. 467 U.S. 691, 699 (1984) (quoting 

Hlnes v. Davidowitz, 312 U.S. 52, 67 (1941)). Plainly, 

application of West Virginia's antitrust and consumer 
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protection laws to attempt to control ATC's pricing and 

packaging policies would have the effect of regulating the 

very conduct that Congress has specifically deregulated, 

and thus would nullify the key provisions of the Cable 

Act. Since Congress has decided that West Virginia can no 

longer regulate ATC's pricing and packaging directly, West 

Virginia cannot be allowed to do so indirectly through the 

application of its antitrust and consumer protection laws. 

Accordingly, Counts I and VII should be dis

missed because they rely upon state antitrust and consumer 

protection law to regulate the price of ATC's products and 

such an application of state law has been pre-empted by 

the Cable Act. Similarly, Counts I, IV, V and VI should 

be dismissed because they rely upon state antitrust and 

consumer protection law to regulate the manner in which 

ATC has combined cable television programming into pack

ages and such an application of state law has also been 

pre-empted by the Cable Act. 

POINT II 

COUKTS IV, V, VI AND VII SHOULD 
BE DISMISSED BECAUSE THEY FAIL 

TO STATE CAUSES OF ACTION UNDER 
THE WEST VIRGINIA ANTITRUST ACT 
AND CONSUMER PROTECTION ACT 

Counts IV, V, VI and VII should be dismissed 

for the additional reason that they fail to state causes 
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of action under the governing authorities. 

Plaintiff has alleged, In Counts IV, V and VII 

of the complaint, that ATC has violated the West Virginia 

Antitrust Act, W.Va. Code 147-18-1 - 147-18-23 (1986), 

by (1) the manner In which It has packaged Its programming 

for sale to cable television customers, and (11) the rates 

which It Is charging cable television customers. 

These allegations — although framed as 

violations of West Virginia antitrust law — are governed 

by the well developed principles of federal antitrust law. 

The West Virginia Antitrust Act expressly provides that it 

shall be construed "in harmony with ruling judicial inter

pretations of comparable federal antitrust statutes." 

W.Va. Code 847-18-16. Under the well established prin

ciples of federal antitrust law, the allegations in Counts 

IV, V and VII should be dismissed because they fail to 

state a cause of action. 

A. ATC's Packaging of its Cable 
Television Programming is Not 
An Illegal Tying Arrangement 

Plaintiff charges in Counts IV and V that ATC, 

by requiring customers to subscribe to Basic Service 

before they can receive Tier service or Premium service, 

has created an illegal tying arrangement. See Compl. 
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SI48, 61. These claims should be dismissed because they 

fail to state a cause of action under the well established 

body of lav defining the types of tying arrangements that 

violate the antitrust laws. 

The Supreme Court has explained that a tying 

arrangement may raise concerns about competition because a 

tying arrangement — that is, the requirement that a 

customer who desires to purchase a first product (referred 

to as the tying product) must also purchase a second 

product (referred to as the tied product) — may, in some 

circumstances, result in a restraint on "competition on 

the merits in the market for the tied item." Jefferson 

Parish Hospital District No. 2 v. Hyde. 466 U.S. 2, 12 

(1984). Competition is lessened, in other words, because 

customers are denied an alternative choice and competitors 

selling the tied product are denied an opportunity for a 

sale. 

Consistent with this rationale, courts have 

required that an anticompetitive effect in the market for 

the tied product — here, the sale of basic cable service 

— be demonstrated before a tying arrangement will be 

found illegal under the antitrust laws. See Northern Pac. 

Ry. Co. v. United States, 356 U.S. 1, 6 (1958); Crossland 

v. Canteen Corp., 711 F.2d 714, 722 (5th Cir. 1983); B.C. 
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Recreational Indus, v. First Nat. Bank. 639 F.2d 828, 832 

(1st Cir. 1981). 

The courts have recognized that where there are 

no competitors selling the tied product, an alleged tying 

arrangement does not violate the antitrust lavs because no 

customers or competitors are injured and no competition is 

thus restrained. See, e.g.. Friedman v. Adams Russell 

Cable Serve. - Hew York, Inc., 624 F. Supp. 1195 (S.D.N.Y. 

1986); see also community Builders, Inc. v. City of 

Phoenix, 652 F.2d 823, 830 (9th Cir. 1981); Conlctlio v. 

Highwood Services, 495 F.2d 1286, 1291-93 (2d Cir.), cert, 

denied, 419 U.S. 1022 (1974); Driskill v. Dallas Cowboys 

Football Club, Inc.. 498 F.2d 321, 323 (5th Cir. 1974). 

In Friedman v. Adams Russell Cable Services -

New York, Inc.. 624 F.Supp. 1195 (S.D.N.Y. 1986), the 

court relied upon these principles to dismiss a tying 

claim identical to that alleged here. In that case the 

defendant cable television company had the same policy as 

the one alleged here: it required customers who desired 

to receive a premium cable service to also subscribe to 

an additional tier of cable service. 624 F. Supp. at 

1196. The plaintiff contended that this policy violated 

the Sherman Act by creating an illegal tying arrangement. 

Id. The Court held that the Sherman Act was not violated 

-19-



318 

because the cable company had a lawful monopoly and thus 

there was no anticompetitive effect in the sale of the 

tied product. Id. It explained that because the defen

dant "enjoys an absolute lawful monopoly in the relevant 

geographic market for the tied product," there were no 

competitors providing cable services in that community 

to be harmed by the arrangement; thus, the Court con

cluded, "the elements of a cause of action are not made 

out." Id. 

Under these principles, the tying allegations 

set forth in the complaint in this action cannot, as a 

matter of law, establish an antitrust violation because 

there are no competitors in the specific tied product at 

issue — basic cable service — to be injured. The com

plaint alleges that ATC is the only company offering cable 

television services in the three communities at issue. 

Complaint, XX 9, 10, 11. In view of the facts alleged, 

there are no competitors offering cable service who are 

harmed by the challenged conduct and no customers who are 

denied the choice of an alternative cable service.* 

* Plaintiff cannot avoid these well developed principles 
by suggesting that it is the providers of "conventional 
television antennas and related equipment" who are harmed. 
Compl. XS46, 59. A tying violation requires a showing 
that the challenged practice will "restrain free com
petition in the market for the tied product." Northern 
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Since plaintiff cannot state a claim under West 

Virginia's Antitrust Act, Counts IV and V of the complaint 

should be dismissed.* 

B. ATC's Price Increase is Not 
Monopolizing Conduct 

Plaintiff charges in Count VII that ATC, by 

raising the prices it charges cable television customers, 

has violated the antitrust laws by using "a monopoly for 

the purpose of controlling prices." Complaint 172. 

This claim should be dismissed because, under 

the well recognized principles of antitrust lav, plaintiff 

does not allege — nor could it allege — that ATC has 

engaged in any conduct which could be held to constitute 

illegal monopolization. 

It is well established that the "monopolizing" 

Pacific Railway Co. v. United States, 356 U.S. 1, 6 (1958) 
(emphasis supplied). Conventional television antennas are 
not the tied product that plaintiff has identified. The 
tied product at issue here is a tier of cable television 
service. No consumer, in other words, is alleged to have 
been required to purchase a particular television antenna 
as a result of the challenged practice. 

* Plaintiff also charges, in Count VI, that the alleged 
tying arrangement violates the West Virginia Consumer 
Protection Act. The West Virginia legislature has 
indicated that this Act is also to be construed in harmony 
with federal law, see W. Va. Code |46A-6-101(l), and thus 
Count VI should also be dismissed for the reasons set 
forth above. 
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behavior which is proscribed by the antitrust laws is the 

achieving or maintaining of monopoly power by an 

"exclusionary practice" ~ that is, by conduct that is 

immoral or predatory or otherwise not "honestly 

industrial." Ill p. Areeda & D. Turner, Antitrust Law I 

613 (1978). See United States v. Grinnell Corp., 384 U.S. 

563, 570-71 (1966); United States v. Griffith, 334 U.S. 

100, 106-7 (1948). 

Plaintiff has made no allegation that ATC has 

succeeded as the sole provider of cable services in the 

communities at issue by illegal conduct. ATC has been 

granted its position in the provision of cable television 

in the communities it serves pursuant to franchise agree

ments whose validity plaintiff does not even question. 

Plaintiff has also made no allegation that ATC 

has maintained its position in these communities by 

illegal conduct. The kind of pricing policy that has been 

held to constitute illegal monopolization is only 

predatory pricing — that is, price decreases which 

unfairly destroy or eliminate competitors. See, e.g.. 

William Inqlis & Sons Baking Co. v. ITT Continental Baking 

Co., 668 F.2d 1014, 1035 (9th Cir. 1981), cert, denied, 

459 U.S. 825 (1982). The only allegation which plaintiff 

has made — that ATC increased its prices — is not an 

-22-



321 

allegation of such predatory or exclusionary conduct and 

will not support a claim that ATC has engaged in illegal 

monopolization. If plaintiff's theory were accepted, no 

cable system, or any other firm with a legitimately 

obtained market position, could ever increase its prices 

for any reason. 

In sum, Count VII should be dismissed because 

plaintiff has failed to allege any predatory or exclusion

ary conduct. The federal courts have long recognized that 

a competitor who has achieved a successful position in the 

marketplace has not, by virtue of that position alone, 

illegally monopolized the marketplace. See, e.g., Union 

Leader Corporation v. Hewspapers of New England, Inc., 284 

F.2d 582, 584 (1st Cir. 1960), cert, denied, 365 U.S. 833 

(1961). 

POINT III 

PLAINTIFF'S CONSUMER PROTECTION ACT 
CLAIMS IN COUNTS I, II AND III SHOULD 

BE DISMISSED AS INADEQUATE UNDER 
FED. R. CIV. P. 9(b) 

Rule 9(b) of the Federal Rules of Civil Proce

dures requires that n[i]n all averments of fraud . . . the 

circumstances constituting fraud . . . shall be stated 

with particularity." The allegations in plaintiff's com

plaint regarding ATC's purportedly "deceptive" business 
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and advertising methods — set forth in Counts I, II and 

III — are required to meet the rigors of Rule 9(b). See 

Hayduk v. Lanna. 775 F.2d 441, 443 (1st Cir. 1985); Felton 

v. Walston & Co.. 508 F.2d 577, 580 (2d Cir. 1974). 

Plaintiff's allegations must be dismissed because they 

fail to meet this standard.* 

Rule 9(b) mandates that the party pleading fraud 

must, at the least, "specify the time, place and content 

of any allegedly false representation." 2A J. Moore, 

Moore's Federal Practice 19.03, at 9-20 through 9-23 

(1987); see also Owen v. Commercial Union Fire Ins. Co.. 

211 F.2d 488, 489 (4th Cir. 1954); Copiers Typewriters 

Calculators, Inc. v. Toshiba Corp., 576 F. Supp. 312, 327 

(D. Md. 1983); Robinette v. Griffith. 483 F. Supp. 28, 31 

(W.D. Va. 1979). 

Plaintiff's complaint utterly disregards these 

obligations. Nowhere in the complaint does plaintiff 

disclose the time or place at which ATC disseminated its 

allegedly misleading statements or the complete content of 

those statements. 

ATC has the right to know what, if any, state-

* Although state law governs the burden of proving fraud 
at trial, the procedure for pleading fraud in federal 
courts is governed by Rule 9(b). Hayduk v. Lanna, 775 
F.2d 441, 443 (1st Cir. 1985). 
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ments plaintiff would point to as the basis for its charge 

of unfair and deceptive practices, and without such infor

mation, ATC is unable to respond or prepare effectively 

should it be required to do so. See Greenwood v. Dittmer, 

776 F.2d 785, 789 (8th Cir. 1985) ("One of the primary 

purposes of [Rule 9(b)] is to facilitate a defendant's 

ability to respond to and to prepare a defense to a plain

tiff's charges."); Ross v. A.H. Robins Co., 607 F.2d 545, 

557-58 (2d Cir. 1979) ("A defendant is entitled to a 

reasonable opportunity to answer the complaint and must be 

given adequate information to frame a response."), cert, 

denied, 446 U.S. 946 (1980). 

Plaintiff's deficient pleading, for example, 

causes ATC particular hardship in responding to the 

allegations of Count III. There plaintiff charges that 

ATC's statement that it will provide free converter boxes 

is misleading and deceptive because ATC has "expressed an 

intention to increase its rates in the future to recoup 

its costs in providing the thousands of converter boxes 

necessary to effect the change to the Expanded Basic 

Service." Compl. 138. Since plaintiff fails to specify 

just when ATC expressed this intention, ATC is obviously 

unfairly disadvantaged in answering or defending against 

the allegation. 
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Where the pleading requirements of Rule 9(b) are 

not net, dismissal of the complaint is an appropriate 

response, and one that should be applied in this case. 

See, e q , Hayduk v. Lanna. 775 F.2d 441, 445 (1st Cir. 

1985); Barry v. St. Paul Fire & Marine Ins. Co., 555 F.2d 

3 (1st Cir. 1977), aff'd, 438 U.S. 531 (1978); Roblnette 

V. Griffith, 483 F. Supp. 28, 31 (W.D. Va. 1979). 

CONCLUSION 

Plaintiff's complaint should be recognized for 

what it is, a blatant attempt to avoid the clearly 

expressed will of Congress. For all of the reasons set 

forth above, the motion by American Television and Com

munications Corporation to dismiss the complaint should be 

granted. 

Dated: New York, New York 
December 18, 1987 

Respectfully submitted, 

Bv /?%00U//7y//?J'*£i 
•/Karry A. Winter 

Spilman, Thomas, Battle 
k Klostermeyer 

P.O. Box 273 
Charleston, West Virginia :;32i 
(304) 344-4081 
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By 
Arthur F. Golden 
Davis Polk i Hardwell 
One Chase Manhattan Plaza 
New York, New York 10005 
(212) 530-4000 

Of Counsel: 

Daniel J Danser 
American Television and 

Communications Corporation 
Englewood, Colorado 

Attorneys for Defendant 
American Television and 

Communications Corporatior 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF WEST VIRGINIA 

At Charleston ,--/ 

STATE OF WEST VIRGINIA 
ex rel. CHARLES G. BROWN, 
Attorney General, 

^ • . v iv 

3YV v. .i..?,ilv 

Plaintiff, 

AMERICAN TELEVISION AND 
COMMUNICATIONS CORPORATION, 
doing business as Capitol 
Cablevision, 

Defendant. 

CIVIL ACTION NO. 2.87-0203 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
MOTION TO DISMISS 

I. 

INTRODUCTION 

For most of the past year, the State of West Virginia 

has attempted to convince this Court of the full force and 

weight of that mandate which requires a federal court to 

discover its removal jurisdiction solely on the face of a 

well pleaded complaint or in the plain language of a statu

tory grant of exclusive jurisdiction to the federal courts 

over the particular subject matter of the litigation. As 
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federal courts are courts of limited jurisdiction, these 

basic but imperative considerations are absolute prerequi

sites for permitting state claims to enter the federal 

forum. To date, the defendant has not met its burden of 

proof on the existence of removal jurisdiction, nor has the 

Court ruled on the pending petitions for remand argued by 

the State 

Given the continuing delay in the Court's decision on 

the pending remand petitions, both the State of West Virginia 

and defendant have sought to postpone the application of a 

time frame order to this litigation However, despite the 

best efforts of both parties, the Court has now required, 

pursuant to that order, that defendant file its motion to 

dismiss under Rule 12(b) of the Federal Rules of Civil 

Procedure. The State of West Virginia files its response 

herein to the defendant's instant motion without conceding 

the jurisdiction of this Court to preside over the present 

case or to rule upon the motion to dismiss now pending 

before it. 

The State further objects to the concurrent considera

tion by this Court of a procedural motion to remand and a 

substantive motion to dismiss. The former deals with basi.-

preliminary and necessary elements of jurisdiction The 

latter seeks to plumb the substantive legal merits of the 

State's case See, Section II, infra In short, the State 

files this response simply to avoid any appearance of 

disrespect for the otherwise legitimate power of this Court, 

and to avoid any prejudice to the State's claims which mighc 

result if it chose to remain silent in the face of a pendmc 

motion to dismiss 

The law and argument presented here will demonstrate to 

the Court that it is without removal jurisdiction to hear 
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the pending motion to dismiss. This lack of federal juris

diction will become obvious as the Court ponders the juris

dictional defects which will result fron any failure to 

remand the case to state court. For good cause shown, the 

State of West Virginia respectfully requests that the 

instant case, along with the pending motion to dismiss, be 

remanded to the only forum where jurisdiction lies, the 

Circuit Court of Kanawha County, West Virginia. 

II. 

THE PRACTICE BY THE COURT IN THE PRESENT 
CASE, OF PROCEEDING TO CONSIDER MOTIONS 
TO DISMISS WITHOUT FIRST HAVING ESTABLISHED 
ITS REMOVAL JURISDICTION THROUGH A RULING 
ON PENDING MOTIONS TO REMAND, IS INCORRECT 
AND CONSTITUTES VACATABLE ERROR. 

The Court's requirement in the present case, that 

defendant file, and that the State respond to, a motion to 

dismiss before the most fundamental of all elements of 

federal jurisdiction has been established, stands in direct 

contravention of the basic principles of federalism and 

judicial restraint on which the limited jurisdiction of f. 

federal courts has always rested. See, Marbury v Madiso" 

5 U.S (1 Cranch) 137 (1803). The highest of authorities 

modern federal civil procedure have long recognized the 

fundamental error inherent in this specific combination of 

the removal jurisdiction decision and the decision of 

whether to dismiss based on the merits. 

Professor Moore makes the distinction clear when he 

states that "remand is appropriate when the federal court 

lacks subject matter jurisdiction over the proceeding, whii 

dismissal involves an act of power in relation to the 

proceeding when the federal court has subject matter juris

diction." 1A Moore's S 0.168 14. - 1 ] , p. 649 (1987). 
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Therefore, in "applying 51447(c), a distinction must be made 

between the federal court's lack of jurisdiction and the 

plaintiff's failure to allege a claim upon which relief can 

be granted," and once removal jurisdiction is established, 

"the federal court with [removal] jurisdiction can order 

dismissal of the claim " ^d. , S 0.169[1], p 681 Wright 

& Miller reinforce this analysis of the distinct dichotomy 

between the removal and dismissal decisions when they state 

that "[a] federal court presented with a motion to remand is 

limited solely to the question of its authority to hear the 

case pursuant to the removal statute." 14A Wright & Miller, 

S 3739, p. 580. Therefore, "the court must be certain that 

federal jurisdiction is proper before entertaining a motion 

by defendant to dismiss plaintiff's complaint for failure to 

state a claim upon which relief may be granted." (Emphasis 

added) ^d , S 3739, pp. 572-573 (1985). 

Beyond secondary sources, well defined legal authority 

at the federal appellate level has also long held that 

visiting the merits of a claim, through a motion to dismiss, 

prior to determining a pending remand petition, is an 

incorrect and wasteful procedure At least five federal 

circuits have faced this issue on review and each time the 

have vacated a district court's dismissal order whenever -t 

has been muddled together with an otherwise dispositive 

remand decision. The clearest appellate court case on 

28 U.S.C. 1447(c) reads as follows 

(c) If at any time before final judgment it appears 
that the case was removed improvidently and without juris
diction, the district court shall remand the case, and may 
order the payment of just costs. A certified copy of the 
order of remand shall be mailed by its clerk to the clerk of 
the State court. The State court may thereupon proceed with 
such case. 
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point, and one which has often been cited by subsequent 

federal courts faced with the same issue, is In re Bear 

River Drainage District, 267 F.2d 849 (10th Cir. 1959). 

The Bear River case concerned a proceeding instituted 

by the State Engineer of Utah, in the Utah state courts, to 

determine the use of all the waters within the Bear River 

drainage in Utah Id., at 849. The United States was 

served as a party to the case and it in turn filed for 

removal to the federal district court, ^d. In response, 

the State Engineer moved to remand the case to state court 

while the United States filed a motion to dismiss. Id , at 

8 50 The Tenth Circuit, on review, put the matter plainly 

when it stated, "[w]hile the questions involved in the two 

motions were necessarily related, the better practice would 

have been to rule first on the motion to remand and if 

granted to have sent the motion to dismiss back to the state 

court." Id., at 851. Of course, in the present case 

defendant's Rule 12(b) motion is not one challenging ]uns-

diction, which would otherwise serve to parallel the remana 

decision as in the Bear River case, but instead seeks to 

open the merits of the State's claim. Therefore, as prece

dent for the present case, the Bear River language takes o-

an even greater imperative. 

Opinions in other circuits have indeed put the matter 

in more jussive terms. In a case which predates Bear River 

by more than thirty years, the Second Circuit also addressec 

the problematic practice of a federal court's assertion of 

jurisdiction to hear motions with substantive effect on the 

litigation prior to establishing its basic removal jurisdic

tion. Marchant v Mead-Morrison Mfg. Co., 11 F.2d 368 (2nd 

Cir. 1926). Marchant involved an appeal by a bankruptcy 

trustee whose application for appointment of an arbitrator 

had been dismissed by the federal district court at the sane 
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time that the court had ordered the case remanded to state 

court, ^d., at 368-369- In nullifying the district court's 

order to dismiss the application, the Second Circuit noted 

that, n[t]he motion to remand raised a question of jurisdic

tion, decision was against jurisdiction; therefore proper 

practice was to send the matter at once, and as it was 

[prior to consideration of the application], to the place 

where jurisdiction existed [i.e., the state court]. The 

second part of the order under review [dismissing the 

application] was improper." Id., at 369. 

The First Circuit has faced the remand/dismissal 

question in a suit by a divorced husband arising out of a 

dispute with respect to his obligations under a memorandum 

of understanding with his former wife. Armstrong v. 

Armstrong, 508 F.2d 348 (1st Cir. 1974). In its decision, 

which vacated the district court's order of dismissal and 

instructed the district court to enter an order remanding 

the action to state court, the First Circuit held that where 

the district court, after removal of the case to a federal 

forum, had determined that the action could not be enter

tained within the limits of federal jurisdiction, the case 

should have been remanded to state court rather than dis

missed Ij3., at 351, citing 1A Moore's Federal Practice 

S 0 169[1]. 

The Ninth Circuit has recently taken the opportunity t J 

address, at least in passing, the issue of remand-versus-

dismissal and found that remand is preferable to the unneces

sary complication brought to the task of appellate review 

and future litigation by a synthesis of the two disparate 

decisions. Chism v. National Heritage Life Ins. Co., 637 

F 2d 1328 (9th Cir. 1981). In Chism, the Ninth Circuit 

reviewed a district court's grant of dismissal for failure 

by the plaintiff to answer two sets of interrogatories. 
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Id., at 1329. Subsequently, the plaintiff filed a notion to 

remand. Although the circuit court found that the district 

court's assertion of removal jurisdiction was proper, it 

took the time to deliver the district court a terse message 

about jurisdiction and proper procedure in the federal 

courts "Although appellant presented [a remand motion] to 

the district court, it was not acted upon there. We granted 

permission to present the motion here. It would have been 

well had the district court acted upon the challenge to its 

jurisdiction before exercising it by dismissal." Ld- > a t 

1330, n. 3. 

In the most recent court of appeals case on point, the 

Seventh Circuit reviewed a district court's order of dis

missal for lack of subject matter jurisdiction which was 

considered and granted by the lower court prior to its 

ruling on a pending remand motion. Allen v. Ferguson, 791 

F.2d 611 (7th Cir. 1986) In reversing the lower court's 

order, the Seventh Circuit pointed out that when faced witn 

both a remand and a dismissal motion, "[F]ederalism concerns 

tip the scales in favor of initially ruling on the motion to 

remand. In passing on [the defendant's 12(b)] motion, the 

district court was required to delve into difficult questic-

of [state law] It should not have considered these issues 

when it was presented with a federal question of at least 

equal, if not less, difficulty relating to [federal subject 

matter jurisdiction under the removal statute]." ^d., at 

616. 

The most recent update of Bear River by the Tenth 

Circuit has incorporated a long-standing Supreme Court 

rationale to reinforce the need for remand prior to dismissa. 

In City of Waco ". United States Fidelity & Guaranty Co., 

293 U.S. 140 (1934), the United States Supreme Court reviewec 

a case where the district court had granted a motion to 
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dismiss a party to the action which resulted in a destruction 

of the diversity basis for federal subject matter jurisdic

tion. Lacking diversity after the dismissal, the district 

court then remanded the action to state court. I<J. In 

overturning the Fifth Circuit's decision to uphold the lower 

court's actions, the Supreme Court was concerned with the 

confusion produced by a dismissal followed by a remand. 

This confusion arose from the case law rule which holds that 

a federal court's order to remand is not appealable, meaning 

that the cause of action would return to state court with a 

federal dismissal of some undefined legal force floating oh 

the periphery of the case. ^d., at 143. 

The Tenth Circuit, in Kromer v. McNabb, 308 F.2d 863 

(10th Cir. 1962) , characterized the Waco ruling as being 

concerned with maintaining the original state court case 

"intact" after removal is complete. Id., at 865. In otner 

words, the decisions in Waco and Kromer show the convolutic-

ln the process of federal court adjudication when remand a-

dismissal are lumped together. These appellate courts were 

forced to vacate the district courts' orders of dismissal, 

not on the merits of such orders, but simply in order to 

maintain the continuity of issues when the cases were 

remanded to state court for lack of removal jurisdiction 

Of course, both cases would have remained "intact" if the 

district courts in each case had addressed the respective 

remand petitions in an exclusive and timely manner. 

Most federal district courts over the past half centu 

when faced with the same issue, have remanded with no 

hesitation about whether to reach the dismissal question. 

In the Hatter of the Marriage of Smith, 549 F. Supp. 761 

(D.C.W.D. Tex. 1982) ("The proper remedy is not to dismiss, 

but to remand to state court"); Cannon v. United Insurance 
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In stating the law regarding the propriety of ruling on 

the defendant's motion to dismiss prior to ruling on the 

plaintiff's motion to remand, the Kerbow court incorporated 

the same language from the Wright & Miller text which the 

State cited earlier, supra, in the present brief "Once a 

motion to remand is filed, the federal district court is 

limited solely to the question of its authority to hear the 

case pursuant to the removal statute. . . Thus, the court 

must be certain that federal jurisdiction is proper before 

entertaining a motion by defendant to dismiss plaintiff's 

complaint for failure to state a claim upon which relief may 

be granted." JA., at 1258, citing 14A Wright & Miller 

S 3739, at pp 757-758, 760, and 760 at n.14. 

Yet, despite its recognition of the clear jurisdictional 

mandate which requires that a motion for remand be ruled on 

prior to probing the sufficiency of the original complaint, 

the district court in Kerbow nonetheless refused to renand 

those claims dealing with ERISA-covered benefits and mstea-

granted the corporate defendant's 12(b)(6) motion as to 

those claims, ^d , at 1260. In explaining this deviation 

from proper ruling practice, the Kerbow court noted that t-* 

corporate defendant had relied for its removal on the civil 

enforcement of ERISA, 29 U.S.C. 1132(e)(1). ^d , at 1259 " 

"Unfortunately," the Kerbow court states, "29 U S.C. 

1132(e)(1) is one of those specific statutory grants of 

29 U.S.C 1132(e)(1) reads as follows. 

(1) Except for actions under subsection (a)(1)(B) of 
this section, the district courts of the United States shall 
have exclusive jurisdiction of civil actions under this 
subchapter brought by the Secretary or by a participant, 
beneficiary, or fiduciary. State courts of competent 
jurisdiction and district courts of the United States shall 
have concurrent jurisdiction of actions under subsection 
(a)(1)(B) of this section. 
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3urisdiction where questions of jurisdiction are hopelessly 

intertwined with questions of standing and failure to state 

a claim." ^d. Relying on the specific statutory grant of 

subject matter jurisdiction to the federal courts in 29 

U.S.C. 1132(e)(1), the Kerbow court was able to assume 

removal jurisdiction for the further purpose of ruling on 

the corporate defendant's motion to dismiss, id., at 

1259-1260. However, even despite its dismissal of the ERISA 

claims, the Kerbow court went out of its way, in the inter

ests of federalism, to order a remand to state court of 

those remaining state law claims which were unrelated to 

ERISA and the specific statutory grant of jurisdiction in 29 

U.S.C. 1132. Id., at 1260. 

If this Court has begun to recognize, in the State's 

discussion of the Kerbow decision, an argument it has heard 

before, it is because 29 U.S.C. 1132(e)(1) is the same 

statutory section which was at issue in the Supreme Court's 

decision in Franchise Tax Board of the State of California 

v. Construction Laborers Vacation Trust for Southern 

California, 463 U.S. 1 (1983), an opinion which the State 

has already analyzed fully in its earlier brief on the 

inability of a preemption defense to provide the foundation 

for federal removal jurisdiction. See, Plaintiff's Respors= 

to Defendant's Memorandum in Opposition to Plaintiff's 

Second Motion for Remand, Sections I and II. In other 

words, the Kerbow decision, and the State's discussion of 

it, represent more than just another district court citatior 

in the remand/dismissal litany. The significance of Kerbow 

to the present case is that the district court there, like 

the Southern District in the present case, faced both the 

remand/dismissal issue and the issue of whence the district 

court derived its removal jurisdiction in an area over

shadowed by federal regulation. When presented with both 

-12-
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remove the present case, especially when such jurisdiction 

appears to be predicated solely on the speculative and 

spurious federal preemption defense argument previously 

asserted by the defendant. See, ̂ d. , and Plaintiff's 

Memorandum in Support of Plaintiff's Second Motion for 

Remand. However, in the interest of absolute thoroughness, 

the State believes a return to a fundamental statutory 

analysis of federal removal jurisdiction may at last produce 

a ruling on the pending motion for remand. 

Since a preemption defense provides no basis for 

removal under 28 U.S.C. 1441, this Court must discover some 

other foundation in that statute for its removal jurisdic

tion before the Court may proceed to a substantive analysis 

of the case through consideration of a motion to dismiss. 

See, Section II, supra; see also, United States Constitution 

Article III, section 1; Ex parte McCardle, 74 U.S. 506 

(1869) . Since the right to remove a case from a state to a 

federal court is purely statutory, that alternative founda

tion will be found, if at all, in the specific and limited 

legislative grants of jurisdiction to the federal district 

courts. Martin v. Hunter's Lessee, 1 Wheat. (14 U.S ) 304, 

349 (1816). 

The first consideration under the removal statute is 

whether the Southern District has original jurisdiction over 

the present case, as founded on a claim or right arising 

under the Constitution, laws or treaties of the United 

States. 28 U.S.C. 1441(a). Even the most cursory review of 

the State's complaint in this case will bear out that it 

consists solely of state law claims which arise under state 

law and do not arise under, nor implicate the Constitution, 

laws, or treaties of the United States as an essential 

element of any of the complaint's causes of action. 28 

U.S.C. 1441(a); Phillips Petroleum Vo. v. Texaco, Inc., 415 
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U.S 125 (1974). Again, the State has already fully 

addressed this question in the briefs previously filed in 

this case However, since the tests under 28 U.S.C. 1441(a) 

(removal jurisdiction) and 28 U.S C. 1331 (federal question 

jurisdiction) are precisely the same, a straightforward 

legal analogy should serve to lay to rest any notion of this 

Court's federal question removal jurisdiction by widening 

the benefit of doubt in favor of the defendant. 

To shift this benefit to defendant, one might hypothe

size that the State originally filed the present case, with 

the same claims, in the Southern District. This sufficiency 

test of the State's complaint, unlike the now defunct 

derivative jurisdiction rule, strips away the complex case 

law which surrounds 1441(a), and instead analyzes the pure 

federal question elements present in the State's claims. 

This is possible since the rudimentary test of federal 

jurisdiction, whether under S 1441 or $ 1331, is the same— 

does the face of plaintiff's "well pleaded complaint" 

identify a federal question. 

The "well pleaded complaint" rule emerged to aid in f -

interpretation of the "arising under" limitation in Article 

III, section 2 of the United States Constitution, and latei 

in 1441(b) as a statutory embodiment of that limt. Osbor-

v. Bank of United States, 9 Wheat. 738, 6 L. Ed. 204 (1824) 

Phillips Petroleum Co. v. Texaco Inc., 415 U.S. 125, 94 U.S 

1002, 39 L. Ed. 2d 209 (1974); Pan American Petroleum Corp 

v. Superior Court, 366 U.S 656, 81 S. Ct. 1303, 6 L. Ed 2-

584 (1961). Of course, as a general matter, "[a] suit 

arises under the law that creates the cause of action." 

American Well Works Co v. Layne & Bowler Co., 241 U S. 257, 

260, 36 S. Ct. 585, 586, 60 L Ed. 987 (1916). However, 

when state law "creates the cause of action," the well 
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pleaded complaint rule's face-of-the-complaint test serves 

as a severe limit on the federal court's 3urisdiction 

Franchise Tax Board of the State of California v Construc

tion Laborers Vacation Trust for Southern California, 46 3 

U S. 1, 10-11, 103 S Ct. 2840, 2846, 77 L. Ed. 2d 420 

(1983). 

The State of West Virginia's complaint in the present 

case, which on its face only alleges violations of state 

antitrust and consumer protection statutes, offers no 

federal question "hook" on which the Southern District can 

hang its jurisdiction: Count I of the State's complaint 

pleads a violation of W. Va. Code 46A-6-104, alleging 

"unfair and deceptive trade practices" by defendant in its 

attempts to force consumers to buy a product they did not 

want; Count II pleads violations of W. Va. Code 

46A-6-102(f)(12), (13), and (14), alleging "unfair and 

deceptive trade practices" by defendant in its use of 

misleading advertising to encourage consumers to accept a 

new product; Count III pleads violations of W. Va Code 

46A-6-102(f)(5), (11), (12), (13), and (14), alleging 

"unfair and deceptive trade practices" by defendant when it 

claimed that certain converter boxes were "free" when in 

fact defendant intended to recoup the cost of such boxes 

through hidden pricing; Count IV pleads a violation of 

W. Va. Code 47-18-3 (a), alleging the past and continued 

tying of defendant's premium and basic programming products 

Count V of the State's complaint pleads a violation of 

W. Va. Code 47-18-3(a), alleging the past and continued 

tying of defendant's tier and basic programming products. 

Count VI of the State's complaint pleads a violation of 

W. Va. Code 46A-6-104, alleging "unfair and deceptive trade 

practices: by defendant in conditioning the sales of various, 

of its programming services on the purchase of other of its 

-16-
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products, and, Count VII pleads a violation of W Va Code 

47-18-4, alleging the use by defendant's market power to 

control the market for its product. 

After the microscopic observation given, supra, to the 

plain language of the State's complaint, the Southern 

District would be hard pressed to find a federal question 

which would permit it to assume jurisdiction, even under 

§ 1331 standards None of the violations pleaded by the 

State even comes close to "arising under" the Constitution, 

laws or treaties of the United States Moreover, there are 

no amorphous sections of the complaint, or sections which 

plead a state common law remedy, either of which might be 

the subject of speculation as to federal subject matter 

jurisdiction. Rather, each count of the State's complaint 

attaches itself firmly to the specific language and citation 

of West Virginia statute 

Just as the Southern District cannot discover its 

removal jurisdiction from the face of the State's complaint, 

even when employing a 5 1331 analysis, the Court will also 

find no alternative source of that jurisdiction from the 

remaining statutory grants in 28 U.S.C. 1441. Defendant na= 

already conceded that 28 U.S.C. 1441(b), the statute allow

ing removal jurisdiction based on diversity, does not appl. 

to the present case. Memorandum of American Television anc 

Communications in Opposition to the Motion to Remand, at p 

2. Nor will the Court be able to base its removal juris

diction over the present case on a pendent or ancillary 

jurisdictional analysis under 1441(c) since, as detailed 

supra, the State's complaint provides no "separate and 

independent claim or cause of action which would be remov

able if sued upon alone" (i.e. , an "arising under" question) 

The only other recourse under the removal jurisdiction 

-17-
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The State of West Virginia believes the central nega

tive ramification implicit in this Court's temporization on 

the remand ruling will be to send future corporate defen

dants in the State of West Virginia, who are looking for an 

opportunity to stall and frustrate state enforcement authori

ties, a clear, two-part message. The first part of the 

message states, "whenever faced with antitrust or consumer 

protection suits under West Virginia law, which suits allege 

violations in an area regulated to any degree by federal 

statutes or rules, remove such cases under a claim of a 

federal preemption defense " The second part of the message 

sent to defendants reads, "and if you remove, you will have 

the opportunity to view the State's case during an attendant 

consideration of the merits of the State's complaint through 

a 12(b)(6) motion " In short, despite the clear case law 

denying the use of a preemption defense as a basis for 

removal and the case law which stands against the ]oint 

consideration of remand and dismissal, defendants will come 

to understand that setting up such a defense, and partici

pating in a con3omt remand/dismissal procedure, can buy 

them twelve months on the Southern District's docket. 

The publication of such messages is not dangerous 

because of the expense and frustration it places on the 

State of West Virginia in its attempts to enforce its own 

sovereign laws. Rather, the danger of a timid approach to 

the question of remand will be to undermine the basic 

precepts of the federal system. If the federal courts begi^ 

to implicitly expand their constitutionally limited juris

diction through the creation of remand-related procedural 

tangles, then the antitrust and consumer protection laws of 

West Virginia, and every other state, will become watered 

down versions of the strong enforcement structures dictated 

by the state legislatures. Such state laws will come to be 
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dead letters, undercut by stall and obfuscation in the guise 

of the removal petition. Moreover, the proverbial floodgates 

protecting federal jurisdiction will be opened wide to every 

state complaint which theoretically impinges on an area 

regulated by the federal government. 

Proof of removal jurisdiction then, should constitute a 

threshold through which each complaint must pass before 

entering within the procedural and substantive boundaries of 

the federal courts. Congress, in passing 28 U.S.C. 1441, 

never intended to spawn a separate species of federal case 

which would carry with it the label of "pending removal." 

Yet, the Southern District, through its actions in the 

present case, proposes to create just such a species. In 

the future, state defendants will come to believe that there 

is a reservoir set aside in this Court's docket for cases 

presenting a preemption defense basis for removal, and that 

those cases will be carried along until they are convenient-

complicated by the initiation of substantive proceedings 

Whether or not this Court is prepared to disregard a 

century of United States Supreme Court precedent on the 

scope of removal jurisdiction, and whether or not this Cour 

is ready to bypass the district and circuit court precedert 

which refuse to allow consideration of the dismissal 

question prior to a remand ruling, this Court must still at 

least illuminate those alternative statutes or precedents 

which provide the basis for its federal question jurisdic

tion before asking the State of West Virginia to consent to 

a potentially mistaken consideration of defendant's motion 

to dismiss. After all, the State of West Virginia is not 

relieved, by the application of a time frame order, from its 

duty to the people of West Virginia to defend their sovereig-

control over the enforcement and interpretation of the 

-20-
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their laws. That defense, in the present case, necessarily 

takes the form of the State's insistence on the establish

ment by this Court of its removal jurisdiction prior to its 

entertaining motions or argument under Rule 12 of the 

Federal Rules of Civil Procedure Once that jurisdiction 

has been legitimately established, the people of West 

Virginia will be adequately assured that their sovereign 

rights are not being usurped by an improper assumption of 

federal power. Only at that juncture will the State of West 

Virginia be at liberty to begin considering the substance of 

defendant's 12(b)(6) arguments 

IV. 

CONCLUSION 

FOR THE REASONS STATED ABOVE, the State requests that 

this Court forbear consideration of any motions or arguments 

for dismissal presently pending before the Court under Rule 

12(b) of the Federal Rules of Civil Procedure, and instead 

that the Court grant the State's pending motion for remand 

IN THE ALTERNATIVE, if the State's motion for remand . 

denied, the State requests that any order incorporating sa: 

denial be crafted to meet the requirements of 28 U S.C 

1292(b) and that proceedings on the present case in the 

Southern District, including those related to defendant's 

pending motion for dismissal under Rule 12(b) (6), be stayec 

The State certainly comprehends defendant's 12(b)(6) 
arguments, and the State feels confident that it can rebut 
the same. However, the State will not delineate these 
arguments other than in a forum where subject matter juris
diction has been definitively established 

-21-
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pending appellate review pursuant to a denial order so 

crafted. 

STATE OF WEST VIRGINIA ex rel. 
CHARLES G. BROWN, Attorney General, 
Plaintiff, 

By Counsel 

ASSISTANT ATTORNEY GENERAL 
State Capitol, Room 26-E 
Charleston, West Virginia 25305 

-22-
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CERTIFICATE OF SERVICE 

I, Mark D. Kindt, Deputy Attorney General for the State 

of West Virginia and counsel for plaintiff, do hereby 

certify that a true copy of the foregoing Plaintiff's 

Response to Defendant's Motion to Dismiss was served upon 

Larry Winter, Esquire, counsel for defendant, by hand 

delivering said copy to him at the offices of Spilman, 

Thomas, Battle & Klostermeyer, 500 Virginia Street, 

Charleston, West Virginia, on the 8th day of January, 1988. 

— Mark D. Kindt 
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EXHIBIT Q 

March IS, 1988 
Contact: Hare Dann 

304/343-8800 

Statement 

by 

Hast Virginia Attorney General Charles G Brown 

Today, Hast Virginia Attorney General Charles C. Brown 

announced he ia forming a multistat* antitrust task force to 

Investigate anticompetitive practices in the market for satellite 

delivered programming. General Brown made the announcement in 

Washington, D. C. where he was attending meetings of the Kational 

Association of State Attorney Generals (HAAG) from the 

Association headquarters 

General Brown chairs the KAAC Antitrust Committee where 

he has been a leader in pursuing vigorous enforcement of 

antitrust law. The task foroe assembled by General Brown 

includes five statesi Hast Virginia, Ohio, Texas, Kev York and 

Maryland. 

wigmiMai 
iinwim»»—i 

W 
4TTtMWfY QtMML 
CHAAUC tnOWN 
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General Brown hosted a workshop seating in the United 

States Capitol Monday night, Naroh 14. The meeting was attended 

by Attorney Generals and staff froa several states as wall as key 

Congressional staff involved in upcoming cable television 

hearings. 

"The workshop provided an opportunity for us to discuss 

whether there Is adequate competition among cable, wireless 

cable, and other retail distributors of satellite-delivered 

programing," General Brown said. 

General Brown coaaanded Senator Howard Metcenbaua (0-

OH) for holding antitrust hearings on this subject in Washington, 

D. C. on March 17, 1988. He also noted the leadership Senator 

John Kerry (D-MA) has exercised in investigating antlconpetltlve 

practices in the industry, such as recent wireline exclusivity 

proposals by programmers affiliated with big cable interests. 

Last year, General Brown brought an antitrust action 

against a local cable television coapany operating in the state 

Capitol of Charleston. In the future, General Brown planB to 

develop an effective state-level strategy through his multistats 

task force and work closely with Congress es it addresses 

problems with the cable television industry. 
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NATIONAL ASSOCIATION OF ATTORNEY GENERALS ("NAAG") 
Wireless Cable "Working Group" of 
Antitrust Multistate Task Force 

STATE 

OHIO 

ATTORNEY GENERAL 

Anthony J Celebrezzi Jr. 

James Mattox 

WEST VIRGINIA Charlie Brown 

NEW YORK Robert Abrams 

STAFF CONTACT 

Greg Young, Esq 
Assistant Attorney 
General 
Antitrust Section 
State Office Tower 
15th Floor 
30 E Broad Street 
Columbus, OH 43215 
(614) 466-2677 

Alene Evans, Esq 
Assistant Attorney 
General 
Chief of Antitrust 
Division 
Supreme Court Building 
P O Box 12548 
Austin, TX 78711 
(512) 463-2185 

Daniel Buck, Esq 
Assistant Attorney 
General 
Antitrust Division 
State Capitol Building 
Charleston, WV 25305 
(304) 348-2021 

Lloyd Constantine, 
Esq. 
Assistant Attorney 
General 
Antitrust Bureau Chief 
120 Broadway 
Suite 2601 
New York, NY 10271 
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HARYIAND J. Joseph Curran, Jr. Michael Brockmeyer, 
Esq. 
Assistant Attorney 
General 
Antitrust Division 
Chief 

or 
Alan M. Barr, Esq 
Assistant Attorney 
General 
Office of the Attorney 
General 
The Munsey Building 
Seven North Calvert 
Street 
Baltimore, MD 21202 
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Coovrioht (c> 1968 Television Dices! Jne 
Communications Daily 

March 16 1986 Wednesday 

SECTION Vol 9 No 51i Pa 2 

LENGTHi 723 words 

HEADLINE HBO Withdraws Excluelvityi 

NATIONAL ATTORNEYS 6EN ANTITRUST COMMITTEE STARTS CABLE PROBE 

BODY. 
Allegations of anticompetitive practices by cable will be investigated by new 

yorking group created by W Ua Attorney Ben Charles Broun chnn of 
Antitrust Committee of National Asen of Attorneys Son (NAA6) Broun said at 
nous conference et NAA6 Washington hq Tues that cable is unregulated monopoly 
reetrlcting eccess by uould-ba eompetltore to setallita-daltvered programming 
As result of lack of competition, ha said, cable has instituted outrageous 
price Increases and rotlered ita program offerings at will. 

Multichannel multipoint distribution service (MMOS) and cable Integretlon 
issues uill be addressed March 17 at hearing before Senate Antitrust 
Subcommittee 9 39 a n , Rm. 226, Dirkaan Bldg Addad as uitnassea (CD March II 
p8> are NCTA Praa Janes Moonay, N.Y, Cable Commission Chmn WHllom Finneren, 
Hone Satellite TU Assn spokeanan George Koclan List includes 2 rapresentetlvea 
of MMOS businesses ~ Mlcroband Pras. Mark Footer and Cleveland MMDS system 
Pree Janes Thoroux Witnesses will be divided into 4 panels 

Brown sold NAA6 Cable Antitrust working group Includee attorneys gen from 
Hd N Y Ohio, Tex , W v« 6reup held work session March 14 with staff 
representing Antitrust Subeonnittoe nenbers Chnn Motzenbaun and 61enn (both 
0-0 >, and Sens Byrd and Rockefeller (both 0-W Va ), Kerry and Kennedy 'both 
O-Mass ) Holllngs (0-S C ), Oodfl (O-Conn ), Pressler (R-S 0 ) 

NCTA said that FCC has examined scrambled satellite-delivered program market 
"extensively" end found it developing conpetltivoly Assn also said that 
Justice Oeot has conducted Slnllar lnoulry and 'thus far appears not ts nave 
found reeeon for concern, We have no reason to believe that any further 
lnvestlgetIons will turn out differently 

Brown said ha was concerned particularly that so-called wireless ceble or 
MMOS. is being frozen out of ecceae to progrannlng through cable vertical 

Integration He said working group was formed in part to fill gas left by what 
ha described ae leek of action by OoJ in examining, vertieel integretlon for 
antitrust He said his group la collacting data that could lead to (I) Private 
litigation (2) OoJ or FTC action <3) Congressional review of 1994 Ceble Act 
<4> Legal action brought by state 

Factor that Broun repeated as pivotal to his starting probe was aeries of 
complaints he received in W Va when prices 'practically doubled after cable 
rote-totting uas deregulated in Jan 1587. He said related issue ues cable 
retlenng Isst yser He criticised NCTA study of rate Incressas last yssr (CO 
Nov 24 p4> as nothing more than a PR document NCTA said its 1987 national 
study found cablo bill rose 6 7X and basic rate III W Va Is conducttno its oun 
rate survey eccording to W Va Deputy Attorney Sen -Antitrust Mark Kinat 
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SENT B FOSieiUBERBBEWtzTT 3-16-88 10 S9CM 202V7ST33CM* 3S301 641 B904 

Uhat Broun hopes to derive from multistate working group is cooperative 
effort in which states nay examine national issues He listed aa examples recent 
cases involving Chrysler's rolling back odometers on cars and flinolta'a 
overcharging for ita cameras In both instances, several states pursued legal 
cases that resulted in benaflte to all states, ha aat,d Broun hat been ective 
m U Ua recently won ruling in U S Olst Court case against MC affiliata 
challenging whether federal Cable net preempts state antitrust and consumer 
protection laws Federal judge remanded caaa to atate courts 

Meanwhile HBO announced Tuea it uaa in process of withdrawing its overbuild 
protection plan "baaed on lack of signed commitments * Only ebout Z doien small 
cable operetore — and no big MSOs — had aigned agreements to pertlcipata, 
spokesman said "Ue don't have anywhere near the commitments we need to make it 
work ha said In order to have exclusive franchise cable rights for HBO or 
Cinemex, MSOa would novo hed to pay 25 eenta par subscriber in ell its systems 
end agree to do more marketing of servicoe, and they couldn't have deal for 
exclusivity with Showtima/Hovia Channel or American ftovie Cleislcs/Brevo 

Reasons for lack of MSO participation "uera across the board, HBO spokesman 
said (ISO officials had told ua they thought plan uaa too expenaive and too 
restrictive (CO Fab IS pE) HBO spokesman said company found Interest in 
concept end nay introduce anot her plan In future 
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EXHIBIT R 

(i-NTUAL Tbl t COMMUNICATIONS v TCI ( AMI fr WMON 711 
QKMiOOFilTII (SlhClr H«6) 

continue iU> mono|>oly IIS C A Const 
Amend 1 CENTKAI TR FCOMMUNICATIONS 

INC. Appellee, 
v 

TCI CABLEVISION INC , Community 
Telecommunications, Inc. and 

Telecommunications, Inc, Appellants 

No 85-1805 

United States Court of Appeals, 
Eighth Circuit 

Submitted March 10, 1986 
Decided Aug 26, 1986 

Rehearing and Rehearing En Banc 
Denied Oct. 16,1986 

Unsuccessful applicant for city's exclu 
sive cable television franchise brought suit 
against incumbent franchisee asserting an
titrust claims and pendent state law claim 
for tortious interference with business ex
pectancy The United States District Court 
for the Western District of Missouri, Scott 
0 Wnght, Chief Judge, 610 F.Supp 891, 
entered judgment on jury verdict for appli
cant and incumbent appealed. The Court 
of Appeals, Heaney, Circuit Judge, held 
that (1) aty could properly offer de facto • c m s e h a d exceeded balance of legitimate 

2 Monopolies ©=12(6) 
'Natural monopoly ch ir-iclenstics of 

city cable television market justified city in 
offering de facto exclusive franchise in or 
der to create competition for cable tele
vision market and thus unsuccessful bidder 
for franchise had protectable interest un 
der federal antitrust law Sherman Anti 
Trust Act, §§ 1, 2 15 U S C A §§1 2 

3 Monopolies «=12( 16 5) 
Jury instruction, that Nocrr Penning 

ton doctrine protects all "genuine lobby 
ing efforts but does not protect threats 
intimidation, coercion, or other unlawful 
acts" which were ' not genuine efforts to 
influence public officials' was proper in 
action against cable television company 
seeking to retain its exclusive city fran
chise 

4 Monopolies «=28<7 4) 
Finding that incumbent holder of cable 

television holder of cable television fran 

exclusive franchise in order to create com
petition for its cable television market, (2) 
jury instruction describing extent of Noerr-
Penmngton doctrine was proper; (3) find
ing that incumbent's coercive tactics went 
beyond mere lobbying was sufficiently sup
ported by evidence, (4) incumbent had mo
nopoly power, (5) applicant made sufficient 
preparations to enter cable television busi
ness to recover antitrust injuries to busi
ness, and (6) applicant could recover under 
Missouri's tortious interference law 

Affirmed. 

1 Monopolies «=12(6) 
Even if cable television company had 

First Amendment right to remain in city's 
cable television market with or without 
franchise from city, company was not insu
lated from antitrust liability to competitor 
who failed in bid to obtain exclusive fran
chise, where company did not seek to sun-
ply remain m market but rather sought to 

lobbying activity in seeking renewal of its 
franchise, and thus was not protected by 
Noerr-Penmngton doctrine, was suffi 
ciently supported by evidence of incum 
bent's heavy handed and coercive tactics 
against aty officials 

5 Federal Civil Procedure 0=1970 
Court's allowance of 90 minutes per 

side for closing arguments was not abuse 
of discretion m antitrust action concluded 
after 31 days of trial 

6 Monopolies *M2(6) 
Incumbent holder of exclusive city ca 

ble television franchise possessed monopoly 
power, despite fact market was regulated, 
where it had the power to raise pnce of 
"premium" channels without approval of 
aty and used its entrenahed position and 
various unethical or illegal practices to ex
clude competition in bidding for new exclu
sive contract 
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7 Monopolies <̂ »28(7 4) 
Finding of conspiracy between incum 

bent holder of city's exclusive cable tele 
vision franchise and city officials, in award
ing renewal contract to incumbent was suf 
ficiently supported by evidence that incum
bent coerced and pressured city officials 
into anticompetitive position 

8 Monopolies «=»12(1 6) 
Bidder for city's exclusive cable tele

vision franchise made sufficient prepara
tions to enter cable television business to 
recover for injury to "business", under § 4 
of Clayton Act, where bidder had secured 
financing commitments in excess of 2 mil
lion dollars, had submitted detailed feasible 
plans for cable system m city, and had 
secured vote of city council for operating 
franchise Clayton Act, § 4, 15 U S OA 
§ 15 

9 Torts *»1(K3) 
Debtor for city's exclusive cable tele

vision franchise sufficiently proved it suf
fered damage to protectable interest, under 
Missouri's law of tortious interference with 
business expectancy, where damage award 
was based on best evidence available and 
estimate of loss was reasonable 

10. Monopolies «=28(9) 
Award of 10 8 million dollars to pre

cluded bidder for city's exclusive cable tele
vision franchise was sufficiently supported 
by precluded bidder's uncontradicted evi
dence of fair-market value of franchise 

11 Damages «=>94 
Award of $25 million dollars m puni

tive damages on tortious interference claim 
of precluded bidder for city's exclusive ca
ble television franchise was sufficiently 
supported by substantial evidence of in
cumbent cable company's intentional tor
tious conduct in preventing award of fran
chise to bidder 

•The Honorable HENRY WOODS. United States 
District Judge for the Eastern District of Arkan
sas, sitting by designation. 

1 Although the franchises at issue in this case 
were nominally termed "nonexclusive," they 
were in practical operation, exclusive. Accord-

Stuart \V Gold New York. City for ap
pellants 

R Lawrence W-ird, Kansis City, Mo, for 
appellee 

Before HEANEY and FAGG, Circuit 
Judges, and WOODS,* District Judge 

HEANEY, Circuit Judge 
This antitrust-monopolization case arises 

out of competition between TCI, Cablevi-
sion, Inc (and two related corporations, 
collectively TCI) and Central Telecommuni
cations, Inc (Central), for a defacto < exclu
sive cable television franchise in Jefferson 
City, Missouri (the City) 

I FACTS 
TCI managed the City's cable television 

system for the Athena Cablevision Corpo
ration from 1973 to 1978 In 1978, it ac
quired the assets of Athena in the City and 
was then awarded a three-year exclusive 
cable television franchise Three months 
before TCI's franchise was scheduled to 
expire, the City initiated a "Request for 
Proposals" fRFP), or bidding process, to 
solicit bids to determine the recipient of the 
next franchise ,v: 

Two companies—Central and Teltran—'-
submitted bids for the franchise z TCI re
fused to participate, arguing that it had a 
first amendment right to continue to pro
vide cable television services in the City, 
and that the City thus had no right to 
award an exclusive franchise to another 
company The City contended that its ca
ble television market was a "natural mo
nopoly" and that it could not create compe
tition for its cable TV market without of
fering an exclusive franchise 

TCI then began a campaign, accompanied 
by numerous unethical and illegal acts, to 

uigly we generally term the de facto exclusive 
franchises simply "exclusive " 

2. TCI ultimately also submitted an application, 
but the Cit> determined that the application 
could not be considered because it failed to 
comply with the RFP 
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coerce the City to grant 't the exclusive 
franchise Nonetheless, after a prelum 
nary vote in January of 1982 in favor of 
Central, the City Council voted in April, 
1982, to grant the exclusive franchise to 
Central Central was obligated under this 
franchise to provide substantially expanded 
services to subscribers at a cost less than 
they had been paying The mayor immedi
ately vetoed this ordinance and the City 
Council was unable to override i t An ordi
nance was promptly submitted which pro
posed renewal of TCI's franchise The 
Council deadlocked at a five-to-five vote 
and the mayor then cast the tie-breaking 
vote in favor of TCI The TCI proposal 
provided fewer viewing channels and inferi
or picture quality at a higher monthly rate 
than did the Central proposal 

Central then brought this action against 
TCI, alleging that TCI had unlawfully in
terfered with the RFP process to deny Cen
tral the franchise and to retain an exclusive 
franchise for itself After thirty-one days 
of trial, the court granted Central's motion 
for a directed verdict on TCI's counter
claims, and submitted the case to the jury 
on three theories 1) that TCI had unlaw
fully conspired with the mayor and other 
City officials to retain its exclusive fran
chise m violation of Section One of the 
Sherman Antitrust Act, 2) that TCI had 
undertaken Qlegal anti-competitive actions 
to retain its monopoly of the Jefferson City 
cable TV market in violation of Section 
Two of the Sherman Antitrust Act and 3) 
that TCI had tortiously interfered with 
Central's business expectancy in violation 
of the laws of the State of Missouri The 
jury ruled in favor of Central on all three 
claims and awarded $10,800,000 in actual 
damages on its antitrust and state law 
claims and $25,000,000 in punitive damages 
on the state law claim The court trebled 
the $10,800,000 award, and entered judg
ment for $32,400,000 on the antitrust 
claims and, in the alternative, $35,800,000 
on the state law claim TCI appeals, rais-

3. Under the Supreme Court s decision in Assoa 
ated Press v Vnacd Stales, 326 US 1. 19-20 65 
S.O. 1416, 1424, 89 LEd. 2013 (1945). 1 mem-

TIO,NS v TCI CAHLEVISION 7 1 3 
I (KthClr 19*6) 

ing seven issues, each of which we deal 
with in turn 

II DISCUSSION 

A First Amendment Challenge to Ex
clusive Franchising Scheme 

[1] TCI's first contention is that it has a 
first amendment right to remain in the 
City's cable television market with or with 
out a franchise from the City, and that, 
therefore, Central could not have been 
damaged when it lost the exclusive fran 
chise We reject this argument Before 
reaching the merits of this argument we 
note that there is a significant factual prob
lem with i t The district court found 

Defendants enjoyed every opportunity to 
produce evidence and make arguments to 
persuade the jury that they were at all 
times in favor of head to-head competi
tion m the market place * * * [How
ever] the jury [was not] swayed by any 
of these arguments [and] factual find 
ings implicit in [its] verdict confirm that 
TCI's endorsement of head-to-head com 
petition lacked sincerity * * " There 
was substantial evidence that defendants 
were engaged in a calculated scheme to 
prevent plaintiff from entering the Jef
ferson City market and to maintain a de 
facto exclusive franchise for themselves 
* * * The jury's conclusion that defend
ants * * * were responsible for plain
tiffs exclusion from the Jefferson City 
market • • • completely undermines any 
attempt to pass the blame on to the city 
by way of an amorphous "First Amend 
ment defense " 

Central Telecommunications, Inc. v TCI 
Cablevision, Inc., 610 FSupp 891, 903 
(WDMo 1985) 

Because we find substantial evidence in the 
over 7,000-page record in support of this 
conclusion by trial judge and jury, we think 
that TCI's first amendment defense fails on 
its facts because it did not seek to simply 
remain in the market but to continue its 
monopoly * 

ber of the communications industry who con 
spires or engages in predatory conduct for the 
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Assuming arguendo thai TCI was willing 
to compete head-to-head with any compeU 
tor, we find TCI's first amendment defense 
to be without legal merit. The district 
court held 

[T]he grant of a single cable franchise is 
permissible only if the physical and eco
nomic conditions of the relevant market 
give rise to a "natural monopoly" situa
tion The theory is that, where physical 
and economic factors render a market 
incapable of accommodating more than 
one cable television system, the local 
governing body is in the best position to 
determine which proposed system offers 
the best service to the public for the 
lowest cost Since only one competitor 
can survive in the market, it makes sense 
to allow the local government to choose 
the best1'1 applicant 

Central Telecommunications, 610 F.Supp 
at 899-900 (footnotes omitted), citing Tele-
Communications of Key West, Inc. v 
United States, 757 F2d 1330, 1338 (DC 
Cir 1985), Omega Satellite Products Co v 
City of Indianapolis, 694 F.2d 119, 127 
(7th Cir 1982), and Community Commu
nication Inc. v City of Boulder, 660 
F.2d 1370, 1378-80 (10th Cir 1981), cert 
dismissed, 456 ILS 1001,102 S Ct 2287, 73 
LE<L2d 1296 (1982) 

The Supreme Court has not directly ad
dressed this issue. In Miami Herald Pub
lishing Co v. Tornillo, 418 U S 241, 94 
S Ct 2831, 41 L.Ed.2d 730 (1974), it reject
ed an argument that the natural monopoly 
characteristics of the newspaper market 
gave nse to a duty to provide public access 
to the press However, it has approved 
"far more intrusive regulation of broad
casters than of other media [such as news
papers] * * * because of the inescapable 
physical limitations on the number of 
voices that can simultaneously be earned 
over the electromagnetic spectrum." 
Quincy Cable TV, Inc. v FCC, 768 F2d 
1434, 1448 (DCCir 1985), citing, eg, 
FCC v League of Women Voters of Col-

purpose of eliminating its competitors is fully 
liable under the antitrust laws. 

tfomia, 4C8 U S 3C4 104 S Ct J106, 82 
L Ed 2d 278 (1984) Thus, the question is 
whether cable television should be analyzed 
under the standards applicable to newspa 
pers or those applicable to broadcasters 

TCI contends that cable television is enti
tled to "coextensive protection" with the 
press media In its recent decision m Los 
Angeles v Preferred Communications, 

Inc. — U.S , 106 S C t 2034, 90 
L.EcL2d 480 (1986), the Court suggested 
that the cable medium may be distinguish
able from the newspaper medium and that 
more government regulation of the cable 
medium may be permissible because cable 
requires use of public ways and installation 
of cable systems may disrupt public order 
There, a cable television company sued the 
City of Los Angeles and its cable franchis
ing department, alleging that the City vio
lated its first amendment rights by re
fusing to grant it a cable television fran
chise or to allow it access to cable facilities 
on the ground that it had failed to partic; 
ipate in an auction for a de facto exclusive 
franchise in the area. The district court 
dismissed the complaint for failure to state 
a claim The United States Court of Ap
peals for the Ninth Circuit then reversed 
and remanded for further findings on 
whether the City's exclusive franchising 
scheme violated the first amendment where 
there was economic and physical capacity 
for more than one franchise It stressed 
that the City's only defense was that allow
ing more than one cable operator would 
overly burden and disrupt public property 
and order The Supreme Court affirmed, 
"on a narrower ground than the one taken 
by [the Ninth Circuit]," 106 S Ct at 2036, 
and refused, without development of a 
more detailed factual record, to set forth 
the legal standard for assessing first 
amendment challenges to cable-franchising 
schemes The Court simply held that, giv
en that the Los Angeles cable market was 
not a natural monopoly and that the only 
alleged justification for limiting the num-

4. We note that there is no question here of 
content regulation in determining who would 
be the "best" applicant 
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•er of cable operators in the Los Angeles 
rca entailed the use and disruption of 
•ubhc property and order, a remand was 
lecessary for determination of whether the 
•etitioner's first amendment rights out 
veighed the disruptions alleged by the 
,ity Justice Blackmun, with whom Jus 
ices Marshall and O'Conner joined, concur-
ing, emphasized 

I join the Court's opinion on the under
standing that it leaves open the question 
of the proper standard for judging First 
Amendment challenges to a municipali
ty's restriction of access to cable facili
ties Different communications media 
are treated differently for First Amend
ment purposes Compare, e,g, Miami 
Herald Publishing Co v Tornillo, 418 
U S 241, 94 S Ct 2831, 41 LEd 2d 730 
(1974), with FCC v League of Women 
Voters, 468 U S 364, 381, 104 S Ct 
3106, 3118, 82 LEd.2d 278 (1984) 
In assessing Fust Amendment claims 
concerning cable access, the Court 
must determine whether the characteris
tics of cable television make it sufficient
ly analogous to another medium to war
rant application of an already existing 
standard or whether those characteristics 
require a new analysis As this case 
arises out of a motion to dismiss, we lack 
factual information about the nature of 
cable television Recognizing these con
siderations, ante, at 2037, the Court does 
not attempt to choose or justify any par
ticular standard It simply concludes 
that, in challenging Los Angeles' policy 
of exclusivity m cable franchising, re
spondent alleges a cognizable First 
Amendment claim 

106 S Ct at 2038-39 

The Tenth and Seventh Circuits have 
held that, on the facts before them, cable 
television is more analogous to broadcast
ing than to newspapers, and that a "natu
ral monopoly" situation may justify an ex
clusive franchising scheme In Communi
ty Communications v City of Boulder, 
660 F.2d 1370 (10th Cir 1981), Community 
Communications Corporation (CCC) had 
oeen operating an exclusive cable television 
system in certain neighborhoods of Boul-

lTIONS> » TCI CAW FVIs lON 7 1 5 
I I (HlhClr I4M) 

der Colorido, for man\ \ears Aftor sev
eral other companies expressed interest in 
operating cable TV franchises in other ar 
eas of the City, the Citv mposed a morato
rium on CCC s expansion in order to pro
vide other companies the opportunity to 
make bids to service the remaining parts of 
Boulder before CCC became so entrenched 
that new entry would be impracticable 
CCC alleged that the moratorium violated 
the first amendment The City contended 
that cable television is a natural monopoly 
and that if it was unable to grant de facto 
exclusive franchises for vanous neighbor
hoods, CCC would remain the only cable 
television operation in Boulder and its citi 
zens would be denied access to diversity 
and state-of-the-art programing The 
Court of Appeals reversed the district 
court's order enjoining the City from en
forcing the ordinance, and ordered that all 
parties be frozen in their current circum
stances until trial on the merits The 
Court applied a balancing analysis, weigh
ing the first amendment concerns against 
the asserted justifications for the exclusive 
franchise scheme and held that "natural 
monopoly is a constitutionally permissible 
justification for some degree of regulation 
of cable operators" 660 F2d at 1379 
The Court emphasized that the extent of 
regulation permissible is narrowly limited 
by, among other possible factors, 

differences in (1) the degree of natural 
monopoly or "scarcity" characterizing 
the medium, (2) the pace and potential 
for technological change, or (3) the uses 
and possible uses of the medium such as 
two-way cable communications or even 
interconnection, [which] might make 
lands of regulations constitutionally per
missible in one medium that would be 
forbidden in another But we caution 
the power to regulate is not one whit 
broader than the need that evokes it 
[Footnote omitted] 

Id, 

The next year, the United States Court 
of Appeals for the Seventh Circuit also 
found that where a relevant cable tele
vision market is a natural monopoly, an 

file:///ears
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exclusive franchise may be permissible con 
sistcnt with the first amendment In Ome
ga Satellite Products v City of Indianap
olis, 694 F.2d 119 (7th Cir 1982), the City of 
Indianapolis awarded two de facto exclu
sive cable television franchises for certain 
sections of the City A third cable operator 
also serviced certain apartment complexes 
in the City Because it operated simply by 
installing satellite dishes at the complexes, 
and thus did not use any public way, it was 
not subject to the City's franchising ordi
nance This company then sought a fran
chise so it could interconnect apartment 
complexes without the need to install new 
satellite dishes at each complex After the 
City failed to act on its application, the 
company connected two complexes with a 
cable through a drainage culvert The City 
ordered the company to remove the cable 
and the company refused and sought an 
injunction, on Sherman Act and First 
Amendment grounds, forbidding the City 
from removing the cable or enforcing its 
franchising scheme The district court de
nied the request for an injunction and the 
Court of Appeals affirmed, holding that on 
the First Amendment challenge, "If Chapter 
8Vt is invalid under the First Amendment (a 
question we emphatically do not decide) it 
is so because it lacks adequate standards 
and procedures, not because a city may not 
limit the entry of cable television compa
nies " Id. at 129 It distinguished cable 
television from newspapers on the ground 
cable requires use of public ways and be
cause television enjoys "universal access to 
the home " * * and [there is] a resulting 
felt need to protect children." Id. at 127-
28 Accordingly, it stated that although 
natural monopoly is not a justification for 
exclusive franchising for newspapers, "The 
apparent natural monopoly characteristics 
of cable television provide * * * an argu
ment for regulation of entry " Id. at 127-

5. Inherent in the City's authority to choose the 
lest" cable operator for the City u the issue of 
how the City may reach this conclusion. In this 
connection, we note that the RFP terms are 
directed toward providing the widest array of 
programing at the lowest cost and do not seek 
to prohibit the communication of any message. 

28 Sec alio Tclc-Communications of 
Key West v United Statu, 757 K2d 1330 
(D C Cir 1985) (Holding that if cable compa
ny could show that there were no practical 
reasons why two cable operators could not 
serve Air Force base. Air Force's exclusive 
franchising scheme would violate the first 
amendment) But cf Preferred Commu
nications v City of Los Angeles, 754 F2d 
13%, 1404-05 (9th Cir 1985), affd and re
manded on other grounds, — U.S , 
106 S Ct 2034, 90 L.Ed 2d 480 (1986) (Al
though the Court did not reach the argu
ment that natural monopoly justifies 
government regulation of cable television 
because it assumed that competition for 
cable services is economically feasible in 
the Los Angeles area, it implied that "natu
ral monopoly" is not a justification for ex
clusive franchising) 

We recognize that there are profound 
first amendment implications inherent in 
the regulation of cable operators Changes 
JI technology such as were presented in the 
Omega case may require a different ap
proach to exclusive franchising schemes 
We are also aware of the difficulties inher
ent in the regulation of cable television 
programming See, e.g, Quincy Cable TV, 
Inc. v FCC, 768 F 2d 1434 (invalidating 
FCC's "must carry" cable television regu
lations on first amendment grounds) Cf 
FCC v Midwest Video Corp, 440 U.S 
689, 99 S Ct 1435, 59 L.Ed.2d 691 (1979) 
(invalidating as beyond FCC's jurisdiction 
rules requiring cable operators to make 
channels available for local access) Thus, 
we make clear, as did the Supreme Court in 
Preferred Communications, that we are 
unwilling to decide any question which is 
not squarely before us and on which there 
has not been a full development of the 
record We are not faced here with a 
challenge to the details of Jefferson City's 
franchise regulations,* and we, of course, 

Thus, the RFP deals primarily with rates, quak 
ty and geographic breadth of service and states: 

The City is establishing few requirements as it 
desires that all applicants have maximum 
freedom to develop their own innovative pro
posals. * * * The City is interested in receiv
ing proposals for a system with the capacity 
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consider the ' naturil inoiio|)oly question 
only in terms of the competing technologies 
offered by TCI and Central TCI'-! brief 
slates the First Amendment issue to be 
"Old plaintiff, which was seeking an cxclu 
sive cable television franchise that would 
deny others equal access to speak through 
the cable medium, have a protectable inter 
est under federal antitrust or state tort law 
when it was not awarded the exclusive 
franchise7" 

[2] We hold that Central did have a 
protectable interest because it proved, to 
the satisfaction of the jury and the trial 
judge, that the "natural monopoly" charac
teristics of the Jefferson City cable market 
justified the City in offering a de facto 
exclusive franchise in order to create com
petition for its cable television market. 
There is substantial support in the record 
for these factual findings ' TCI gained its 
monopoly through an earlier grant of a de 
facto exclusive franchise Unless the City 
opened op competition for the market, TCI 
would have remained entrenched in its mo
nopoly position. TCI refused to provide 
other than an outmoded limited channel 
system whereas Central proposed a state-
of-the-art system with far more channels at 
a lower cost, and, accordingly, more variety 
of programming for the public It is diffi
cult for us to see how, on this record, TCI's 
position enhances First Amendment values 
It is true that TCI has a First Amendment 
interest in remaining as a cable television 
"speaker," but Central has a similar inter
es t Because the evidence shows that giv
en the technology offered by the competing 
companies, there was economic capacity for 

of delivering at least 50 channels to subscrib
ers and with * * * technical standards which 
exceed current FCC requirements. * * * The 
City is not interested in proposed capacity 
which will not be used or which will necessi 
tate unreasonably high subscriber rates The 
City is interested in a flexible system which 
can best accommodate the present and future 
needs of instituuonal users without unduly 
burdening the average subscriber 

6. See, «.£, plaintiffs exhibit (PX) 400 (Touche 
Ross study), 19 T 86 (Testimony of John Clair 
Smith, summarizing Touche Ross study- The 
basic conclusion is that * * * a direct house-to-
house competition between two cable compa 

onl) one speaker, il &eoms clear tint Ccn 
tral i proposil went further in advancing 
Uic First Amendment interests of the view 
ing public in the greatest \arietv of pro
gramming obtainable 

In sum, we reject TCI's First Amendment 
challenge for two reasons First, the ew 
dence reveals that TCI was not sincere in 
advocating competition in the market but 
simply sought to retain a monopoly origi
nally gained through the grant of a de 
facto exclusive franchise Second, the evi 
dence reveals that the City's cable tele
vision market is currently a natural monop
oly which, under present technology, offers 
room for only one operator at a time 
Thus, we hold that the City could properly 
offer a de facto exclusive franchise in order 
to create competition for its cable television 
market 

B Noerr-Pennington Defense 

TCI contends that all but two of its alleg
edly anticompetitive actions, the threats of 
its corporate vice president to the City's 
consultant and a similar threat to a compet
itor, are protected activity within the pur
view of the Noerr Pennington doctrine 
This doctrine, derived from the cases of 
Eastern R R. Presidents Conference v 
Noerr Motor Freight, Inc., 365 U S 127, 81 
S C t 523, 5 LEd2d 464 (1961), United 
Mine Workers of America v Pennington, 
381 U S 657, 85 S Ct 1585, 14 L Ed 2d 626 
(1965), and California Motor Transport 
Co v Trucking Unlimited, 404 U S 508, 
92 S C t 609, 30 LEd 2d 642 (1972), ex
empts from antitrust liability7 activities 

mes would not be financially feasible in Jeffer 
son City that the market would not support 
sustained house-to-house competition ") 

7 The district court stated that ta]lthough l n c 

Noerr Pennington defense is most often asserted 
against antitrust claims, it is equally applicable 
to many types of claims which seek! 1 to assign 
liability on the basis of the defendant s exercise 
of its first amendment rights." Central Tele 
communications, 610 RSupp. at 896 n. 7 Al 
though the United States Supreme Court has not 
directly confronted this issue this Court has 
indicated that it agrees with the principle stated. 
See, eg In Re IBP Confidential Business Doc 
uments Uttgaaon. 755 F-2d 1300 1312 (8th Or 

file:///arietv
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which are specifically designed to procure 
favorable governmental action, even when 
the underlying motivation and effect of the 
activities is anti-competitive Sec general 
ly 7 Von Kalinowski, Antitrust Laws and 
Trade Regulation, § 46 04 (1982) 

In early 1980, the City considered hold 
ing out its cable franchise to competitive 
bidding Shortly thereafter, TCI met with 
the mayor and attempted to persuade him 
to renew its franchise without a competi
tive bid process, so as to avoid a "frontal 
attack" by competitors In December, 
1980, the City issued its RFP, inviting any 
company, including TCI, to bid There
after, the City hired Elmer Smalhng as a 
cable television consultant to evaluate the 
various bids TCI, upon learning that the 
City had hired Smalling, publicly attacked 
his qualifications in a defamatory manner 

On several occasions, from January of 
1981 to the summer of 1981, Paul Alden, 
TCI'B vice president and national director 
of franchising, telephoned Robert Brooks, 
chief operating officer of Tehran, a compa
ny which submitted a bid for the City's 
franchise, and threatened him that unless 
Tehran withdrew from the bidding process, 
TCI would make trouble for Tehran in Co
lumbia, Missouri, where it operated a cable 
television franchise Tehran subsequently 
dropped out of the bidding process on the 
ground there was a "distasteful environ
ment" in Jefferson City 

In February, 1981, Alden and Harold 
Farrow, TCI's attorney, met with City offi
cials and attempted to pressure them to 
abandon the RFP process and negotiate 
exclusively with TCI In March of 1981, 
Alden called the mayor and threatened to 
turn the system off unless TCI's franchise 
was renewed That same month, TCI filed 
a lawsuit against the City challenging the 
RFP process During the litigation, TCI 
served on officials of the bank from which 
Central sought financing a subpoena seek
ing a very wide range of potentially confi-

1985) We reiterate our agreement with this 
posnoD—which is not challenged on appeal—at 
least with respect to the tortious interference 
claim at issue. 

dcnlial records Central alleges that this 
was designed to destroy its financing 

In June of 1981, Alden approached Small
ing and expressed TCI'N displeasure with 
Smalling's participation in the RFP pro
cess Alden threatened Smalling with 
statements like "We know where you live, 
where your office is and who you owe 
money to We are having your house 
watched and we are going to use this infor
mation to destroy you You made a big 
mistake messing with T C I We are the 
largest cable company around[ ] We are 
going to see that you are ruined profession? 
ally " PX 83 Smalling understood these 
statements to be a threat to the lives of 
himself and his family At this same time, 
Warner-Amex (another large cable compa
ny) was a client of Smalling's Alden con
tacted Warner-Amex about Smalling Fol
lowing the threats, Smalling lost Warner-' 
Amex as a client Smalhng told City Attor 
neys Christopher Graham and Thomas Ut
terback about Alden's threats PX 83 ChY 
July 6, 1981, Utterback wrote the mayor 
and suggested that the RFP process be" 
abandoned because some of the parties 
were interfering with the competitive bid. 
process PX 84 Utterback also expressed' 
these concerns in a memorandum to the 
City Council in which he described TCI as a" 
"relentless corporate bully" DX 17, T 
128 

In the fall of 1981, TCI met with Utter
back and agreed to negotiate privately for 
renewal of its franchise, although this se
cret agreement and the subsequent private 
negotiations violated the RFP, which speci
fied that all negotiations would be open,' as 
well as Missouri's "sunshine law" Mo 
Rev-Stat §§ 610 010- 030 After the City 
Council voted on January 25,1982, to provi
sionally grant the franchise to Central, TCI 
refused to pay and withheld the prior 
year's franchise fees which were due and 
owing to the City in an amount exceeding 
$60,000 It had no basis for this withhold-

8. The RFP provides that "to insure that all nego
tiations will be open no applicant shall contact 
any City Councilman or the Mayor outside the 
Council Chambers.* PX 84A at 20(a) 
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IIIK oilier Ih in an allompl to subvert the 
RPP process 

Throughout this |>cno<J, TCI continued to 
publicly announce that it would cut off 
service if it was not awarded the franchise, 
and it announced that it would not sell "one 
bolt" of its system to whoever received the 
new franchise and that it would "rather 
have [its system] rot on the pole" than sell 
it to a competitor at any cost Further, 
TCI's system manager in Jefferson City 
told elderly residents of a senior citizens' 
home that TCI would cut off service if 
denied a franchise, and the residents would 
be without television for two years pending 
construction of a new system because the 
concrete walls of their residence would not 
allow reception of over-the-air stations 

Additionally, TCI accompanied its fran
chise battle with misstatements of fact. 
For example, in one City Council meeting, 
Alden misrepresented to the council that 
TCI was the largest distributor of satellite 
dishes in the county, with an "exclusive" in 
Missouri, both "farts" he later admitted 
were untrue. TCI implied that only it 
could protect the City's cable system from 
destructive competition from satellite 
dishes The district court also stated that 
an implication of this statement was that 
TCI would flood the City with satelbte 

9 The differences between Centrals and TCTs 
proposals are outlined in PX 285 The Central 

7 1 9 

G10 dishes unless it received the fr-inchise 
I- Supp at 895 

Uy Apnl 5, 1982 the Cilj reached an 
agreement to award the franchise to Con 
tral At that point, the mayor, who had 
recused himself from the cable television 
issue for over a year due to an alleged 
conflict of interest, announced that he was 
reentering the cable television controversy, 
and he privately advised council members 
that he would veto any ordinance awarding 
a cable television franchise to Central 
TCI and certain City officials, including the 
mayor, then met privately to negotiate a 
franchise for TCI As part of the agree
ment, the mayor agreed to veto any award 
of a franchise to Central 

On Apnl 20. 1982, the City Council 
passed the ordinance awarding a franchise 
to Central. The vote was six in favor and 
four against The mayor vetoed the ordi
nance The council then deadlocked five-to-
five on awarding a franchise to TCI and 
the mayor cast the deciding vote in favor of 
that company* The next day, TCI dis
missed its lawsuit against the City and paid 
the withheld franchise fees 

TCI's initial argument is that even 
though its agent, Alden, may have made 
coercive threats to Smalhng and Teltran, 
which are not protected under Noerr-Pen-
ntngton, these threats did no harm to Cen-

few of the more significant advantages arc sum 
roamed in the following chart 

proposal was superior in numerous respects. A 

COMPARISON QP CENTRAL TELECOMMCTOCATIOIC INC PROPOSAL 

WITH REQUIREMENTS Of FRANCHISE ORDINANCES NO TW7 mil NO T771 
[Awarding franchise lo TCI) 

CENTRAL TELECOMMUNICATIONS. INC 
PROPOSAL 

Provided lo All Subscribers 

Head end Kouumiriu Installed 

ADDRESSABLE 
CONVERTERS 

EQUIPMENT 
FOR 

OrrERACTTVB 
SERVICES 

SYSTEM Single Rcsnlcrmal Cable 
DESIGN (42 CharmHs Downiiicam Capacity 

4 Channels Upstream Capacity) 

Sturde Irmfnmnral Nerwort Cable 

2 Satellite Earth Seaborn 

SERVICES Imported TV Stations—I) 
AND 

rttOCRAMMINC Pay TV Services—4 

FM Radio Semce—2J Stations 

ORDINANCE 
No. tTT7 a. No. TT71 

Piovtekd only to Subscribers Taking 
Fnwmfrri Service 

I System Fn""*-1 From 12 
ChtnnrTt to 21 Channels Downstream 

Capacity Within 12 months 

N o iM«*T.tT,»««l Cable 

I Satellite EsoihStanon 

Intportcd TV Ŝ usJoos—11 

Fay TV Services—T 

FM Radio Service— 
To Excess o f 13 Stations 
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tral and thus cannot serve as a basis for 
imposing liability We disagree The jury 
was given a proximate cause instruction 
and informed that it could only base 
liability on acts which were not genuine 
efforts to influence City officials Giving 
Central the benefit of all reasonable infer
ences to be drawn from the record, the jury 
may have concluded that TCI's heavy-hand
ed tactics frightened the mayor and some 
members of the City Council into awarding 
the franchise to TCI 

Additionally, TCI contends that even if 
AMen's threats harmed Central, the verdict 
must be set aside because we have no way 
of knowing whether the jury relied on 
these threats or on protected conduct in 
assessing liability against i t We reject 
this argument for several reasons 

First, the parties agreed to submit the 
case to the jury on a general verdict in
struction and form, and there is evidence 
on the record as a whole to support the 
verdict Ybarra v Burlington Northern, 
Inc., 689 F.2d 147, 150 (8th Cir 1982), Bto-
Rad Laboratories, Inc. v Nicolet Instru
ment Corp, 739 F.2d 604, 607 (Fed.Gr 
1984), cert denied, 469 VS 1038,105 S Ct 
516, 83 L.Ed.2d 405 (1985) ("In the absence 
of special interrogatories we presume the 
existence of factual findings and legal con
clusions necessary to support the verdict 
reached by the jury ") 

Second, TCI was under no obligation to 
continue to provide scnicc to the residents 
of Jefferson City after its franchise ex
pired, and it certainly had the right to 
inform City officials, its customers and the 
public at large of its intent not to do so 
Likewise, TCI was under no obligation, ex
cept as required by the franchise agree
ment to sell its cable television system to 
its successor, and it had a clear nght to 
inform City officials, its customers and the 
public at large that it would not do so Cf 
United States v Otter Tad Power Co, 331 
FSupp 54, 61 (D Minn 1971). affd, 410 
MS 366, 368, 93 S C t 1022, 1025, 35 
UEd 2d 359 (1973), Aspen Highlands Ski
ing Corp v Aspen Skiing Co, 738 F.2d 
1509 (10th Cirl984), affd on other 
grounds, 472 U S 585, 105 S Ct 2847, 86 
L Ed 2d 467 (1985), Hecht v Pro-Football, 
Inc. 570 F.2d 982, 992 (D C Cir 1977), cert 
denied, 436 U.S 956, 98 S C t 3069, 57 
L.Ed2d 1121(1978) 

Had TCI made a simple clear request 
that the jury be so instructed, it would 
have been error to refuse the request But 
it appears from the record as a whole that 
TCI was not satisfied with this approach 
It rather wanted and requested a broader 
instruction that would have immunized oth
er conduct which the jury could well have 
found unlawful '• The distnct court re
fused to give TCI's overly broad, long and 

COMf AMSON OF CENTRAL TELECOMMUNICATIONS INC PROPOSAL 

WTTH REQUIREMENTS OF FRANCHISE ORDINANCES NO TTnandNO T77S—Com.nocd 
(Awarding franchise to TCI] 

CENTRAL TELECOMMUNICATIONS. INC ORDINANCE 
PROPOSAL No.yH7 4iNo.977a 

INITIAL RATES Basic TV Service: 
Tier I (21 ChanneU>-«oUI0/Mon<Ji 

Tier U (31 ChanncU>-W.0fVMomh 

Pay TV Service: 
Home Boa Office S793/Monlh 
Showtime SS.4S/Month 
Cinema* (9 45/Month 
Movie Channel S7 9S/Month 

Basic TV Service-
Tier I (12 Channel!) 
JoJVMomh 

Tier II (21 Channels) 
SSJS/Monui 
Pay TV Service 
Home Box Office S99S/Moatri 
Showtime tvvVMomh 

10. TCI proposed the following Noerr-Pammgion 
instruction*: 

NOERR^ENMNCrTON—GENERAL 
The Constitution ensures the right of all per

sons and corporations, whether acting individu
ally or in concert, to petition government for 
political action, recognizing that persons in the 

exercise of these constitutional rights naturally 
will petition government for political action that 
is favorable to their particular interests and 
unfavorable to the interests of others. The Su
preme Court has declared that this nght to peti
tion government for political action is para
mount, and that the concerted effoit of various 

http://Fed.Gr
http://No.yH7
http://4iNo.977a
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confusing Nocrr Penmnqton instructions 
preferring more concise and understand i 
blc instructions and allowing TCI U> argue 
at length before the jury that all of its 
activities were genuine lobbying efforts 
protected under Nocrr and the threat to 
turn off service was lawful because TCI 
could not continue to provide service with 
out a franchise Under these circumstanc-

partics genuinely to influence public officials 
does not in any way violate the law regardless 
of intent or purpose. Joint efforts truly intend 
ed to influence public officials to take official 
action do not violate antitrust laws even though 
the efforts are intended to eliminate competi 
tion. 

Similarly the Constitution protects a person s 
right of access to the courts for resolution of 
disputed issues. The antitrust laws are not vio
lated when a person Hies a suit even if he hopes 
and intends that the judge or jury will enter 
verdicts which will injure his competitors. 

In short, activity which is intended to influ 
ence or cause official governmental action— 
whether by an individual such as a mayor by a 
legislative body such as a City Council, or by 
judges and juries—does not violate the law re 
gardless of the intentions of the persons engag 
ing in such activity 

NOERR-PENNINGTON—APPLICATION 
TO THIS CASE 

To the extent that you find that defendants 
engaged in legitimate efforts to influence gov 
ernmental action or to seek redress for its gnev 
ances through the courts, you are directed that 
you cannot find the defendants liable for any of 
the claims asserted by plaintiff based upon such 
activity For example if you were to And that 
all of defendants actions about which plaintiff 
complains fit into this category of legitimate 
attempts to influence official action or to vindi 
cate rights through the courts, then you could 
not find defendants liable for any of the of 
fenses charged That is, if you should conclude 
from a review of the evidence that defendants 
did nothing more in this case than take actions 
for the purpose of persuading the City to award 
them a cable television franchise on some basis, 
then you may not find that defendants commit 
ted any of the offenses charged, even if you 
believe that the purpose or necessary effect of 
such actions was to exclude plaintiff from ob
taining a franchise. On the other hand if you 
were to find that none of defendants actions fit 
into that category then you would simply assess 
those actions under the standards we have al 
ready ditnwvd and without regard to this in 
(traction. Finally if you find that some of 
drfmdants actions were legtumale attempts to 
influence governmental action but that some 
were not. then when you decide whether the 
evidence establishes that defendants committed 
any of the charged offenses, you must exclude 

os it is iiiffuult to f-iult the district court 
judgi for instructing the jury as it did and 
in permitting TCI to argue that it w is 
simpl\ exercising its first amendment 
rights when it engaged in the course of 
conduct that it did 

(3) Third, the trial court's jury instruc
tions adequately informed the jury of the 

from your consideration those actions which 
you find did in fact fall into that category for 
they may not form the basis—in whole or in 
pan—for any liability 

NOERR-PENNINGTON—EXCEPTIONS 
However the activity we are discussing must 

consist of genuine efforts to influence govern 
mental action or to vindicate rights through the 
courts Protection docs not extend to purported 
petitioning thai is a mere sham to cover what 
actually is nothing more than an altcmpi lo 
interfere directly with the business of a compel! 
lor That is protection docs not extend to activ 
ities that are merely a pretext for inflicting on 
plaintiff an injury not caused by any govern 
ment action. Thus, you must consider whether 
defendants' activities were not really an attempt 
to influence an official to take official action 
but instead were an attempt to interfere directly 
with the business of plaintiff When deciding 
this question you must consider the intent of 
defendants in taking such actions. If you find 
that their intent was to obtain some govcrnmen 
tal action no matter what the action was, then 
these activities were genuine The success of 
defendants efforts is evidence of their genuine 
ness. 

In the context of defendants lawsuit against 
the City about which you have heard some 
evidence you must decide whether defendants 
filed the suit with the hope of obtaining a judi 
cial ruling in their favor, or whether the suit 
was only intended to directly injure plaintiff in 
some manner The extent to which a lawsuit 
involves legitimately disputed issues is circum 
stantial evidence of the genuineness of the suit 
The knowledge that defense of the litigation 
might impose burdensome costs upon the City 
would not be sufficient to establish that defend 
ants brought the suit in bad faith, in an attempt 
to injure plaintiff 

Finally the Constitution does not protect at 
tempts to influence governmental action by 
methods which are illegal in and of themselves, 
for example by bribery of government officials. 
Such actions are not legitimate attempts to pen 
tion the government. 

In sum you must decide whether all or some 
of defendants activities were legitimate and 
genuine efforts to obtain a franchise from the 
City All such efforts must be excluded from 
your consideration of this case because they 
cannot—as a matter of law—form the basis of 
liability for any of the offenses charged. 
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Nocrr-I'tnnington doctrine and that il 
could find that TCI's activities were pro
tected activities within the parameters of 
this doctrine Instruction Number 15 in 
formed the jury that it could "not consider 
TCI's 1981 lawsuit against Jefferson City 
to have been unlawful conduct even if it 

- was designed to eliminate competition" 
Instruction Number 14 informed the jury 

In deciding whether defendants en
gaged in any unlawful conduct in this 
case, you are instructed that you may 
not consider defendant's legitimate lob
bying efforts with the Jefferson City of
ficials The defendants are entitled un
der the law to use genuine efforts to 
influence public officials but if in fact 
defendant's lobbying activities included 
threats, intimidation, coercion or other 
unlawful acts, then you may find that 
such activities were not genuine efforts 
to influence public officials and you may 
consider those acts to have been unlaw
ful conduct 

TCI contends that Instruction Number 14 
allowed the jury to base its verdict on 
activities which were lawful under Noerr-
Penntngton. We reject this argument be
cause we find that the instruction's state
ment that Noerr-Penntngton protects all 
"genuine" lobbying efforts but does not 
protect "threats, intimidation, coercion, or 
other unlawful acts" which were "not gen
uine efforts to influence public officials" 
was proper under the case law, the facts of 

II The Noerr Court noted, however that the 
defendants activities—even though they includ 
ed misrepresentations and unethical conduct— 
were not covered by the Sherman Act at least 
insofar as those activiues comprised mere solici 
tation of governmental action with respect to 
the passage and enforcement of laws. 365 VS. 
at 140-42. 81 SCt. at 531-32. The unethical 
conduct referred to involved the defendants' use 
of the so-called "third-party technique"—a mis
representation through which the railroad de
fendants' attempts to gain passage of laws favor 
able to railroads and unfavorable to the plaintiff 
trucking companies were made to appear as 
originating from independent parties. How
ever, even though the use of this third-party 
technique involved misrepresentation as to the 
source of the petitioning, the posmon advanced 
by the defendants—essentially that trucks were 
harmful to the state's highways and interfered 

this case, and in light of the instructions 
submitted by the parties 

In Noerr, the Court staled thit when a 
"campaign, ostensibly directed toward in 
fluencing governmental action, is a mere 
sham to cover what is actually nothing 
more than an attempt to interfere directly 
with the business relationships of a compet
itor * * * the application of the Sherman 
Act would be justified " Noerr, 365 U.S 
at 144, 81 S Ct at 533 " 

In Pennington, 381 U S 657, 85 S Ct 
1585, 14 L.Ed2d 626 however, the Court; 
cautioned ~ s 

Joint efforts to influence public officials 
do not violate the antitrust laws even 
though intended to eliminate competition 
Such conduct is not illegal, either stand
ing alone or as part of a broader scheme 
itself violative of the Sherman Act The 
jury should have been so instructed. 

Id. at 670, 85 S Ct at 1593 

In California Motor Transport, 404 US v 

508, 92 S Ct 609, 30 L.Ed 2d 642 the Court] 
first app'ied the so-called "sham exception"' 
to the Noerr-Penntngton doctrine There, t 
the defendants maintained a trust fund 
which they used to oppose all license apph- , 
cations by their competitors with or with
out probable cause and regardless of the 
merits of the applications The Court af
firmed the Ninth Circuit's reversal of a 
district court order dismissing plaintiffs' 
antitrust action on Noerr-Penmngton 

with motorists rights—was a legitimate one 
"conducted along lines normally accepted in 
our political system " id. at 145, 81 S.CL at 533 
even though anti-competitive. The case before 
us u distinguishable in that the jury could prop
erly have found, based on the facts and the 
courts instructions, that TCIs activities, more 
than being simply anti-competiuve, were not 
genuine lobbying activities at all but instead 
were heavy-handed attempts to directly inter
fere with the business relationships of a compel 
uor to disturb the political piocess and to 
coerce the City into extending TCr$ monopoly 
position, even though Central offered a superior 
cable system at lower cost. Much of TCI's lob
bying" made no attempt to provide the City with 
information on which to base a reasonable 
choice but. instead, sought to subvert the fran
chising process. 
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grounds bcciusc it found that the defend 
ant s activities may not have been genuine 
efforts to influence the government but 
instead may ha\e been simply a "combina 
Don of entrepreneurs to harass and deter 
their competitors from having 'free and 
unlimited access' to the agencies and 
courts, to defeat that right by massive, 
concerted, and purposeful activities " 404 
U.S at 515, 92 S Ct at 614 

In Otter Tail Power Co v United 
States, 410 U S 366, 93 S C t 1022, 35 
L-Ed2d 539 (1973), the Court described 
California Motor Transport holding 

that the principle of Noerr may also ap
ply to the use of administrative or judi
cial processes where the purpose to sup
press competition is evidenced by repeti
tive lawsuits carrying the hallmark of 

•insubstantial claims and thus is within 
the "mere sham" exception announced in 
Noerr 

Id. at 380, 93 S Ct at 1031 
This Court has on numerous occasions 

explored the meaning of the Noerr-Pen-
ntngton doctrine and its "sham" exception 
For example, in Mark Aero, Inc. v Trans 
World Airlines, Inc., 580 F 2d 288, 296-98 
(8th Cir 1978), we summarized the facts 
and holdings in Noerr, Pennington and 
California Motor Transport and then ex
amined the meaning of the "sham" excep
tion. 

fTJhe essential element of the sham ex
ception, whether employed in an adjudi
cative or nonadjudicative setting [is] an 
absence of a genuine effort to influence 
government but, rather, an intent to in
jure a competitor directly 

• • • • 

The fundamental question presented in 
each case involving the "sham" excep
tion, whether argued in a nonadjudicative 
or an adjudicative setting, is the question 

12. The plaintiff in Mark Aero was an air taxi 
operator who wanted to reopen the Kansas City 
Municipal Airport for commercial flights. Two 
of the plaintiffs competitors opposed the re
opening by conducting a publicity campaign 
and by exerting pressure on public officials. 
No illegal activities were alleged, as in the case 
before us, although Mark Aero did allege that 

lO.Ns i T( I t \l(l t - \MON 7 2 3 
(Mh Cir 11*.) 

of inu.nl * * As alw ivs in deciding 
questions of intent the court considers 
all of the surrounding circumstances and 
assigns to <_ ich circumstance an appro
priate weight, dc|>cndcnt upon the func
tion and significance of each Thus in 
California Motor the Court considered 
the "manner of exercise of the right of 
association and petition," the defendants' 
other activities against competitors, and 
the adamant stand taken in defendants' 
opposition to other applications, all to 
ascertain whether there was a true intent 
to injure competitors directly rather than 
to influence governmental action. The 
distillation of all of the applicable factors 
in each case governs the decision as to 
true intent whether it is to directly in
jure competitors rather than to influence 
governmental action In California Mo
tor a consideration of all of the factors 
lead the Court to conclude that the alle
gations came within the sham exception 
in the Noerr case, "as adapted to the 
adjudicatory process" in that the defend
ants' purpose was to deny a competitor 
"free and meaningful access to the agen
cies and courts "'"' 

We also quoted with approval from an anti
trust commentator that "[cjonstruing the 
sham exception as enunciated in Noerr to 
include all activity not genuinely designed 
to influence the government is more conso
nant with the Court's central ruling " 580 
F 2d at 296, citing D Pischel, Antitrust 
Liability for Attempts to Influence 
Government Action. The Basis and Lim
its of the Noerr-Pennington Doctrine, 45 
U ChuL-Rev 80, 105 (1977) 

In Westborough Mall v City of Cape 
Girardeau, 693 F.2d 733 (8th Cir 1982), 
cert denied, 461 U.S 945, 103 S Ct 2122, 
77 L.Ed2d 1303 (1983), we again elabo
rated on the "sham" exception to the 

the defendants "induced others to make false 
and misleading statements" and used "economic 
coercion" on City officials. We bold that the 
defendants activiues were protected by Noerr 
Pennington because "none of the defendants 
alleged wrongful acts constitute more than joint 
efforts to influence the City officials' decision in 
the airport controversy " 580 FJd at 296. 

http://inu.nl
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Nocrr-Pcnnington doctnno There wc 
held 

[T]he defendants may not be protected 
by Nocrr because their legitimate lobby
ing efforts may have been accompanied 
by illegal or fraudulent actions See 
Sacramento Coca-Cola Bottling Co v 
Chauffeurs, Teamsters & Helpers Local 
150, 440 F2d 1096, 1099 (9th Cir), cert 
denied, 404 U.S 826, 92 S C t 57, 30 
L.ErL2d 54 (1971), Woods Exploration & 
Producing Co v Aluminum Co of 
America, 438 F 2d 1286, 1296-1298 (5th 
Cir 1971), cert denied, 404 U.S 1047, 92 
S C t 701, 30 L.Ed2d 736 (1972) The 
Noerr-Penntngton doctrine was not "in
tended to protect those who employ il
legal means to influence their represent
atives in government" Sacramento 
Coca-Cola Bottling Co v Chauffeurs, 
Teamsters & Helpers Local ISO, supra, 
440 F 2d at 1099 See generally 7 Von 
Kahnowski, Antitrust Laws and Trade 
Regulation, supra, § 4604[3] at 46-55 
In Gorman Towers, Inc. v Bogoslavsky, 
[626 F 2d 607 (8th Cir 1980) ] supra, we 
recognized that actions beyond "tradi
tional political activity" may not be pro
tected by the Noerr exemption Id, 626 
F 2d at 615 Because the plaintiffs have 
presented facts that support an inference 
of unlawful conduct—city officials may 
have been induced by the May-Drury de
fendants by means other than legitimate 
lobbying to illegally revert plaintiffs' C-4 
zoning—the Noerr doctnne may not be 
relied upon to support the district court's 
grant of summary judgment See Feder
al Prescription Service, Inc. v Pharma
ceutical Ass"n, 663 F 2d 253, 266 (D C 

13. TCI alleges that the defendants in Westbor-
ough Mall attempted to bribe public officials. 
However, our reading of that case reveals that it 
did not invoke the sham exception on grounds 
of bribery but on the ground that the plaintiffs 
might be able to prove an illegal conspiracy 
between defendants and the City which includ
ed illegal private negonations such as those at 
issue in the case before us. 

14. TCI also alleges that the trial court's conspir 
acy instruction 'essentially negated" the Noerr-

Cir 1081) Ctrl denied 4r>5 U S 928 102 
S C t 1293 71 L Ed 2d 472 (1982) <"l 

693 F 2d at 746 
In the Sacramento decision cited in 

Westborough Mall, the United States 
Court of Appeals for the Ninth Circuit stat
ed 

[I]t does not seem to this Court that the 
doctrines of Noerr and Pennington were 
intended to protect those who employ 
illegal means to influence their repre
sentatives in government These doc
trines were enunciated to see that the 
antitrust laws did not impede the free 
flow of communication between the peo
ple and the government But there can 
be little reason to extend the special im
munity of Noerr and Pennington to a 
type of "communication" which includes 
threats and other coercive measures 
There is no room for such tactics in a 
democratic sys tem 

In the case before us it was alleged 
that the defendant unions influenced the 
State Fair officials by means of threats, 
intimidation and other coercive measures 
The doctrines of Noerr and Pennington 
are not, therefore, applicable • "4 

440 F2d at 3099 '< 
See also In Re IBP Confidential Business 
Documents Litigation, 755 F 2d 1300,1313 
(8th Cur 1985) (Noerr-Penmngton doctnne 
cannot be extended to "activities which, 
although 'ostensibly directed toward gov
ernmental action,' are actually nothing 
more than an attempt to harm another" or 
to "false communications" or to tortious, 
violent, defamatory or other illegal acts 
[citations omitted]) 

We think that the tnal court's jury in
struction adequately informed the jury of 
the Noerr-Penntngton doctnne and the 
sham exception H The instruction does not 

Pennington defense. We reject this argument. 
First of all, TCI did not specifically raise this 
objection below and thus we could order a new 
trial on this basis only if the alleged error is 
"plain error" In any event we find TCrs ob
lique argument to be completely without merit. 
We find nothing in the conspiracy instruction 
which negates the Noerr Pennington instruction. 
The jury was informed that "each * * * instruc
tion is equally binding upon you." Conspiracy 
Instruction Number 11 read along with Instnic 
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the problem that the instruction which 
disapproved in Pennington had It 
not state that legal petitioning activi-

can be illegal if accompanied by anti-
pctitive intent Instead, it describes 
essence of the "sham" exception—were 
ndant's petitioning activities genuine 
mpts to influence government action, 
/ere they designed to directly interfere 
i the business relationships of a compet-
f 

1 Finally, our review of the record 
als full support for the jury's and trial 
je's conclusion that TCI overstepped 
boundaries of Noerr-Penntngton pro-
on Much of TCI's campaign was not 
:ted at informing public officials or the 
K of TCI's position Instead, TCI 
'ht to distort the process by refusing to 
tapate in the RFP process, by threaten-
the City's consultant and one of its 
Debtors, by withholding the past due 
chise fee, by attempting to interfere 

Central's financing, and by coercing 
I t y into holding private negotiations in 
bon of the RFP terms and Missouri's 
hine laws Indeed, TCI's argument 
Id effectively repeal the sunshine laws 

administrative laws prohibiting ex 
e contacts TCI's argument that 
T-Penmngton allows them to engage 
ixcessrve and intimidating conduct 
ed too much for the trial judge and 
and it proves too much for us '* 

u Number 21 and Number 14 (NoerrPen 
gton) fully informed the jury that before any 
itrust liability could be imposed, it had to 
d that TCI "knowingly entered into a combi 
ion or conspiracy" and that in determining 
jibty, tt could not consider TCI's "legitimate 
•eying efforts." 

Central raises several other reasons why 
r» conduct was not protected under Notrr 
mmgton. Although some of these arguments 
y have merit, we need not reach them here, 
ami argues that the Noerr-Penmngton doc-
te is inapplicable here because this case ra
ves a municipality acting in an essentially 
nmcraal rather than in an executive, legisla-

or adjudicatory capacity See. e.g. Sacra 
•tfo. 440 R2d at 1099: Hechl v Pro-football. 
, 444 FM 931. 941-42 (DCCir 1971). cert 
ue<t 404 VS. 1047. 92 S.CL 701. 30 LEd-2d 

(1972); George K. Whuten, tr v Paddock 
<l Builders. Ate, 424 F-2d 25, 33 (1st Or) 

C State Action Defense 

cert denied, 400 VS 8 » 91 SQ 54 27 LEdJd 
88 (1970) Central also argues thai TCI's con 
duct cannot be described as merely "political" in 
nature because the ultimate act it sought from 
the City, the award of a cable television fran
chise u not protected "state action" because 
there is no clearly and affirmatively expressed 
policy m Missouri authorizing cities to displace 
competition in the cable television industry 
See, &g. Community Communications Co. v 
Oty of Boulder. 455 VS 40 102 SCt 835 70 
LEdJd 810 (1982) Finally. Central argues that 
the Noerr-Penmnglon doctrine is inapplicable 
because the jury found that there was an illegal 
conspiracy between TCI and certain City offi 
cuds, including Ulterback and the mayor See. 
ftg. Affiliated Capital Corp. v City of Houston, 
735 R2d 1555. 1566-67 (5th Or 1984) cert de 
med. VS. 106 S.CL 788 88 IJEd^d 766 
(1986)- Cuke & Co. v Foerster. 521 R2d 1277 
1281-82 (3d Or 1975) 

TCI contends that Central could not ha\c 
a cause of action under the antitrust laws 
because the City is immune under the state 
action doctrine Central contends that this 
argument is without merit because there is 
no clearly and affirmatively expressed poli
cy of the Missouri legislature directing the 
Gtv to displace competition, and TCI's 
agreement with the City is not in further
ance of any such policy Central also ar
gues that, in any event, TCI did not raise 
its "state action" argument in its answer, 
motion to dismiss, motion for summary 
judgment, pretrial filings, or its statement 
of issues in this Court It points out that, 
in fact, TCI took precisely the opposite 
position below, stating in its j n o v motion 
that the City's actions were not "state ac
tion." Although we doubt that TCI's 
"state action" argument has merit, we de
cline to reach it because "defenses not 
raised or litigated in the trial court cannot 
be urged for the first time on appeal" 
Gardner v Meyers, 491 F.2d 1184, 1190 
(8th Or 1974) 

D. Evidentiary Rulings. 

[5] TCI raises numerous objections to 
the trial court's evidentiary rulings and 
contends that the trial court gave improper 
and confusing instructions to the jury Af-
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tcr a thorough review of the record the 
jury instructions as a whole, and the In il 
court's lengthy explanation of it& evidentia 
ry rulings and jury instructions, wc find 
that many of TCI's objections were not 
properly preserved for appeal and, in any 
event, that the trial court did not abuse its 
discretion in its evidentiary rulings, that 
the jury instructions adequately stated the 
law, and that the court's allowance of nine
ty minutes per side for closing arguments 
was not an abuse of discretion 

E. Monopoly Power in a Regulated 
Market 

(6] TCI contends that, as a matter of 
law, it could not have possessed monopoly 
power because Jefferson City regulated 
price and entry in the cable television busi
ness We reject this argument Monopoly 
power is the power to control prices or 
exclude competitors United States v 
Gnnnell Corp, 384 U ^ 563, 571, 86 S Ct 
1698, 1704, 16 L.Ed2d 778 (1966) Here, 
TCI had the power to raise the price of 
"premium" channels without the approval 
of the City Most significantly, TCI used 
its entrenched position and the various un
ethical or illegal practices outlined in our 
Noerr-Penmngton discussion to exclude 
competition 

TCI noisettes our decision in National 
Reporting Co v Alderson Reporting Co, 
763 F 2d 1020 (8th Cir 1985), as establish
ing that a company cannot possess monopo
ly power in a regulated market There, the 
United States Tax Court contracted on a 
yearly basis for court-reporting services 
The court allowed contractors who per
formed satisfactorily to renew their con
tract at the previous year's rate If, how
ever, the contractor wanted to raise his 
price, the court put the contract out for bid 
When National Reporting Company, which 
had the current contract, requested a pnee 
increase, the court let the contract out for 
bid. Alderson Reporting Company sub
mitted a bid more than 300 percent lower 
than National's bid, and received the con
tract National then brought an antitrust 
action against Alderson, alleging that Ald

erson submitted a predatory below-cost bid 
with the intent to drive competitors out of 
the market and create a monopoly We 
reversed a district court judgment in favor 
of National, and held that Alderson could 
not possess monopoly power because it did 
not have the power to control prices or 
exclude competition National's theory 
was that Alderson submitted a predatory 
bid and then would increase prices the next 
year However, we pointed out that as 
soon as Alderson raised its price, the con
tract would be put out for bid and that 
"[competition is alive and well in the rele
vant market" Id. at 1023 

That factual situation is completely inap
posite to our case Unlike TCI, Alderson 
had not threatened competitors into not 
submitting bids, and it took no other action 
to destroy the competitive bidding process 
The mere fact that the Jefferson City cable 
market is regulated cannot hide the fact 
that TCI had monopoly power in the mar
ket, and it used that power and other meth
ods other than supenor ability to exclude 
competition As the United States Su
preme Court stated in Otter Tail Power 
Co v United States, 410 U.S 366, 372, 93 
S C t 1022, 1027, 35 L.Ed2d 359 (1973), 
"Activities which come under the jurisdic
tion of a regulatory agency nevertheless 
may be subject to scrutiny under the anti
trust laws " 

F. Sufficiency of the Evidence on the 
Conspiracy Count 

[7] TCI contends that we must overturn 
the jury's verdict on Section One of the 
Sherman Act because there is insufficient 
evidence of a conspiracy or combination. 
Central contends that TCI is merely repeat
ing an argument rejected by the jury, and 
it argues that if there is any evidence sup
porting the jury's finding of a conspiracy, 
the finding must be upheld. Citing Weiss 
v York Hospital, 745 F2d 786, 814 (3d 
Cir 1984), cert denied, 470 US 1060, 105 
S C t 1777, 84 LEd2d 836 (1985) TCI 
contends that it was selected because this 
was the "best" business decision for the 
City, even though Central offered a state-
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of-lhe-art system with a grc 'l<-r number of 
channels and better picture qu tlity at a 
lower price TCI stresses that then, would 
have been an interruption in scr\ ice if Cen 
tral had been chosen, and that the mayor 
and other City officials were merely re
sponding to this eventuality "An infer
ence of conspiracy is not warranted where 
the conduct is at least as consistent with 
legitimate business decisions * * * as with 
[anti-competitive joint action]" Admiral 
Theatre Corp v Douglas Theatre Co, 585 
F 2d 877, 884 (8th Cir 1978) 

Central contends that TCI's argument 
"emphasizes the innocuous and ignores the 
ominous " Corey v Look, 641 F 2d 32, 35 
(1st Cir 1981) (holding that concerted action 
by city officials and a parking lot operator 
designed to subvert normal commercial bid
ding and exclude the plaintiff violated Sec
tion One of the Sherman Act) Central 
contends that the record reveals abundant 
evidence that various City officials were 
coerced and pressured into an anti-competi-
tive position We find this a difficult ques
tion Nonetheless, after reviewing the 
lengthy record in detail, we believe that 
overturning the jury's conspiracy verdict 
would require us to review the evidence de 
novo and to accord little respect for the 
verdict of what the trial judge termed was 
"an extremely attentive jury" Central 
Telecommunications, 610 FSupp at 894 

G Damages 

1 Fact of Damage 

TCI contends that under Duffv Kansas 
City Star Co, 299 F 2d 320 (8th Cir 1962), 
an unestablished business cannot recover 
for injury to "business" under section 4 of 

16. Parks v Watson. 716 F_2d 646 659-60 (9th 
Cir 1983) Gnp-Pak, Inc. v Illinois Tool Works. 
Inc, 694 F2d 466 475 (7th Or 1982) cert, de 
rued. 461 VS 958. 103 S.O. 2430 77 LEd^d 
1317 (1983) Huron Valley Hospital Inc. v City 
of Pontiac. 666 F_2d 1029 1033 (6th Cir 1981) 
Hayes v Solomon, 597 FJd 958 973 (5th Cir 
1978), cert denied, 444 US. 1078 100 S.O. 1028 
62 LEd-2d 761 (1980); Hecht v Pro-Football. 
Ina, 570 FJd 982, 987-88 (D CCir 1977) cert, 
dented, 436 US 956. 98 S.O. 3069. 57 LEdJd 
1121 (1978), Tnangle Conduit at Cable Co. v 
National Electric, 152 F-2d 398 400 (3d Or 

iTIONS v TCI CAIILtA IMON 7 2 7 
11 (MhClr IW*> 

the Clayton Act There we stated th u t 
plaintiff may not recover antitrust dim 
ages by reason of loss of anticipated prof 
its in an anticipated business ' Id at Mi 
However, this statement must be read in 
light of the facts in Duff Duff had opcr 
ated a small weekly newspaper in Kansas 
City, Missouri After eight years of non 
publication due to a newspnnt shortage 
during World War II, he unsuccessful 
sought to reenter the newspaper business 
He claimed that his inability to start up a 
newspaper again was due to an attempt b> 
defendant to monopolize the market The 
district court dismissed his antitrust action 
on the ground he had no "business or prop 
erty" which could have been injured This 
Court affirmed, finding- After eight 
years of non-publication ap|>ellant pos 
sessed neither business nor property, in 
eluding goodwill, which could have been 
damagedT ]" Id. at 325 Stressing that 
Duff had not made any large capital ex 
penditures, did not own a copyrighted name 
for a newspaper which had a value, and did 
not have subscription, advertising, or fi
nancing commitments, the Court stated 
that Duff "was in no different position 
than any stranger who might arrive in 
Kansas City with the desire or wish to 
enter the newspaper publishing field and 
who claimed that because of appellees' mo
nopoly he was prevented from doing so " 
Id at 323 

Although neither the Supreme Court nor 
this Court has had occasion to expound on 
the meaning of Duff, at least seven of the 
Circuit Courts of Appeal," as well as nu 
merous district courts,17 and the Supreme 
Court by implication " have ruled that an 

1945) Pennsylvania Sugar Ref Co v American 
Sugar Ref Co, 166 F 254 (2d Or 1908) 

17 See, eg, Bowl America, Inc. v Fair Lanes 
fac. 299 F£upp 1080, 1095 (D Md 1969) Den 
ver Petroleum Corp v Shell Oil Co 306 F.Supp 
289 307 (D Colo 1969) 

18. Zemth Radio Corp. v Hateltme Research, 
Inc, 395 US. 100 126-28 89 S O . 1562. 1578-
79. 23 LEd. 1562 (1969) (On the related ques
tion of whether the plaintiff as a condition of 
maintaining a treble-damage action, must prove 
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unestablished business can recoier future 
lost profits under the feder.il antitrust I ivvs 
if a sufficiently advanced suite of prcpara 
tion for entering a market has been 
achieved For example, the same j ear that 
Duff •was decided, the United States Court 
of Appeals for the Fifth Circuit rejected a 
contention that Duff established that a 
business in the planning stage may never 
recover anticipated profits under the feder
al antitrust laws 

Defendant's argument necessarily pre
supposes that when Congress authorized 
treble damage suits it meant to distin
guish between the rights of persons who 
are put out of business and the rights of 
persons who are kept out of business by 
a conspiracy It is unreasonable to sup
pose that such a distinction was intended 
by Congress The purpose of the anti
trust laws is to promote competition and 
to prevent its restraint This purpose is 
no less thwarted when a person who 
intends and is prepared to embark in 
trade is stopped at the outset, than it is 
when a going business is brought to a 
standstill It is as unlawful to prevent a 
person from engaging m business as it is 
to drive him out of business Thomsen 
v Union Castle Mail SS Co, 2 Cir, 
1908, 166 F 251, 253 The restriction 
which defendants would place upon the 
meaning of the word "business" is un
warranted in the context of its Clayton 
Act usage 

• • * • 
We see no confLct m the holding of the 
Duff case with the decision reached here 
First, the Duff case presents facts entire
ly different from those under considera
tion here Indeed, the trial court likened 
the plaintiff in Duff to a stranger who 
might enter Kansas City "with the desire 
or wish" to enter the newspaper publish
ing field, which is to say that the "desire 

that he made a demand for the excluded prod 
uct or service, the Court stated. The issue is 
whether, once the embargo was lifted. Zenith 
wanted to enter, had the capacity to do so, and 
was prevented from entering by its inability to 
secure a patent license and by other operations 
of the English patent pooL Section 4 of the 
Clayton Act required that Zenith show an injury 

or wish" is all the stranger Ind No 
property was involved In effect the 
court held that there was no established 
business (good will) to which the name or 
trademark there involved attached 

• • • • 
[By contrast, the plaintiff here] was 
guilty of no lethargy or speculative as
sertion of a mere wish, desire or inten
tion to engage in business In July he 
bound himself by the terms of a contract, 
which the evidence indicates would have 
been in performance in December The 
alleged conspiracy stopped him cold in 
November It is our opinion that Young 
was "injured in his business or proper
ty" 

North Texas Producers Association r 
Young, 308 F2d 235, 243 (5th Cirl962), 
cert denied, 372 U S 929, 83 S Ct 874, 9 
L.Ed 2d 733 (1963) 

A respected commentator has aptly sum
marized the now-established majority view 

The plaintiff will be deemed to have an 
existing "business" if he has an intention 
to do so and has made a sufficient degree 
of preparation toward entering the mar
ket or industry The four elements that 
the courts have considered in determin
ing the degree of intention and prepar
edness are 
(1) the plaintiffs background and experi
ence in his prospective business, 
(2) affirmative action on the plaintiffs 
part to engage in the proposed business, 
(3) his ability to finance the business and 
to purchase the necessary equipment and 
facilities to engage therein, and 
(4) His consummation of contracts 

10 Von Kalmowski, Antitrust Laws and 
Trade Regulation, § 115 02[3][i] (1986) 
(footnotes omitted) See also e.g, Parks, 
716 F 2d at 660 

to Us "business or property by reason of any 
thing forbidden in the antitrust laws.' If Ze
nith's failure to enter the English market was 
attributable to its lack of desire, its limited pro
duction capabilities, or to other factors indepen 
dent of HRTs unlawful conduct. Zenith would 
not have met its burden under § 4 * (Footnote 
omitted.) 

http://feder.il
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Wc agree with the conclusion of llic 
United States Court of Ap|ieals for the 
Fifth Circuit in North Texas Producer* 
Association that Duff is consistent with 
this majority view, but simply holds Uiat 
Duff had not shown sufficient business or 
properly interests to recover for injury to 
"business or property" under section 4 of 
the Clayton Act 

[8] The district court tracked this view 
by instructing the jury that "fl]t is neces
sary that plaintiff cause you to believe 
from the evidence an intention and prepar
edness to enter the cable television market 
in order to recover for its loss in this case " 
TCI does not challenge this instruction on 
appeal Our review of the record supports 
the jury's conclusion that Central had made 
sufficient preparations to enter the cable 
television business to recover for injury to 
"business" under section 4 of the Clayton 
Act Central had experience and expertise 
in the cable field, had raised over 1300,000 
in capital with commitments of an addition
al $200,000 in capital, had secured financ
ing commitments m excess of $1.5 million, 
had submitted detailed feasible plans for 
its cable system m Jefferson City and had 
secured the vote of the City Council for an 
operating franchise. 

[9] TCI also contends that the tortious 
interference verdict must be reversed be
cause under Missouri's tortious interfer
ence law, an unestabhshed business cannot 
recover anticipated profits unless plaintiff 
proves past income and expenses as the 
basis for computing them Citing Coonis 
v Rogers, 429 S W 2 d 709, 713-14 (Mo 
1968) However, our review of Missouri 
law reveals that this argument is too ex
treme A more detailed, accurate and re
cent description of Missouri law was pro
vided in Budget Rent-A-Car v B & G 
Rent-A-Car, 619 S W.2d 832, 836-37 (Mo 
App 1981), where the court wrote 

(TJbe loss of profits, whether past or 
future, claimed to arise out of exclusion 
from a market is customarily not suscep
tible of detailed or direct proof, and * * * 
unless proof of an inferential character is 
permitted, the result would be to immun
ize a defendant from the consequences of 

rio.Ns » TCI CAiu.hvisioN 729 
I (XlhClr I W | 

Ins wrongful acts That principle li us 
l>cen frequently enunciated by the Su 
prcmc Court of the United States in the 
context of actions to recover damages 
resulting from violations of the Federal 
antitrust laws * * * The principle is 
equally applicable where the claim of lost 
profits arises from a violation of fiduci
ary obligations or breach of contract * * * 

• • • • 

* * * "The assessment of damages by a 
trial court sitting without a jury will not 
be set aside unless manifestly erroneous, 
and may be upheld if it falls within the 
range of estimates given by expert wit
nesses" 

[There has been an] evolution away 
from the demand for proof of certainty 
in damages in actions of this nature m 
* * * Missouri. * * ' Anticipated prof
its were generally not recoverable 
Coonis v Rogers, 429 S W i d 709, 714 
(Mo 1968), but note the further quote, 
"They [anticipated profits] may be re
covered only when they are made reason
ably certain of proof of actual facts, with 
present data for a rational estimate of 
their amount; and, when this is made to 
appear, they may be recoverable'" * * * 
"[T]he law is also well settled that dam
ages may be recovered for loss of profits 
due to the breach of a contract if the 
evidence is sufficiently certain and defi
nite to warrant the jury in estimating 
then- extent "It has been said, 
however, that the amount of estimated 
loss of earnings (and the same would 
apply to loss of prospective profits) 
should, in the event of uncertainty, at 
least be supported by the best evidence 
available" * ' * 

• • • • 
* * * "Where computation of damages is 
made uncertain by the nature of the 
breach of contract ttjhe most elementa
ry conceptions of justice and pubbc policy 
require that the wrongdoer shall bear the 
nsk of the uncertainty which his own 
wrong has created.' * * * [ ] " [Cita
tions omitted.] 

Similarly, in Coach House of Ward Park-
vay v Ward Parkway Shops, 471 S W.2d 
464, 472-73 (Mo 1971), the Court stated. 
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Defi.ndant relies on a line of cases 
exemplified bv Coonts v Rogers, Mo, 
429 S W 2d 709, and Anderson v Aber 
nathy. Mo, 339 S W 2d 817, for the gen 
eral proposition of law to the effect that 
recovery of anticipated profits of a com 
mercial business are too remote, specula
tive to warrant recovery except where 
they are made reasonably certain by 
proof of actual facts with present data 
for a rational estimate of their amount 
This is and has been the rule m Missouri 
However, in Hargts v Sample, Mo , 306 
S W 2d 564, 569, also cited by defendant, 
this court in speaking of the certainty 
with which loss of profits must be shown 
said "True, in some cases all that can be 
required is to produce all the relevant 
facts tending to show the extent of dam
age and one is not to be excused for a 
breach of contract resulting in damages 
simply because those damages may not 
be established with exact certainty 
Wright v. Ickenroth, MoApp, 215 
S W i d 43, 45 It has been said, how
ever, that the amount of estimated loss 
of earnings (and the same would apply to 
loss of prospective profits) should, in the 
event of uncertainty, at least be sup
ported by the best evidence available 
Most v Mindlm's, Inc.,, Mo, 301 S W 2d 
761, 773 " 

We believe this case comes within 
[this] rule * * * where if the breach ex
ists, the experience of mankind is con
vincing that a pecuniary loss has oc
curred while at the same time the exact 
amount of damage is not susceptible of 
being ascertained with certainty 

The Court m Coach House then held that 
damages for lost profits could be recov
ered, on remand, on the basis of the testi
mony of an expert witness on the estimated 
loss of business due to the violation at 
issue. 

We think this is the type of case where 
the damage award was based on the best 
evidence available, and where the estimate 
of loss is reasonable and thus is not too 
speculative under Missouri law In sum, 
we hold that Central has sufficiently 
proved that it suffered damage to a pro
tectable interest under the federal antitrust 

law and the State of Missouri's law on 
tortious interference with a business ex
pectancy 

2 Measure of Damages 

TCI contends that Central's damage the
ory was "irrational" and overcompensatory 
because it allegedly failed to deduct all the 
"start-up" costs of the business Central's 
theory was that it should receive the fair 
market value of the lost franchise, and this 
value was ascertainable through use of an 
"industry rule of thumb"—ten times cash 
flow in Central's proposed third year "of 
operations Central cites controlling ''ife.'* 
thonty that the fair market value of "a 
business has long been a recognized mea
sure of damages for a precluded plaintiff in 
antitrust cases, see, eg Arnotl v Ameri
can Oil Co, 609 F 2d 873, 887 (8th Cv 
1979), cert dented, 446 U S 918, 100 S Ct 
1852, 64 L.Ed2d 272 (1980), Albrecht^ 
Herald, 452 F 2d 124 (8th Cir 1971) Sie' 
also Affiliated Capital Corp v City of 
Houston, 519 FSupp 991, 1011 (SDTeK 
1981), rev'd on other grounds, 735-Fid 
1555 (5th Cir 1984) Central also ate&'-'to, 
Malley-Duff & Associates, Inc. v Criribh 
Life Ins Co, 734 F2d 133, 148 (3d Cir.?,' 
cert denied, 469 U S 1072, 105 SCt'564*,'' 
83 L.Ed 2d 505 (1984) where the Court "ar> 
proved the use of an industry rule of 
thumb—a multiplier times vested renewal 
income—to determine fair market value 

Central introduced a detailed damages 
study and extensive supporting testimony 
The jury arrived at an actual damage 
amount of $10 8 million Central points out 
that TCI itself suggested that the fair mar
ket value of the Jefferson City cable fran
chise was between $7 7 and $15 million 
Although the damage award is large, we 
have concluded that we are obligated under 
controlling authority and the facts of the 
case to affirm Fust of all, the Supreme 
Court has repeatedly made clear that once 
the fact of damage is established, the 
amount of damages requires a lesser de
gree of proof See, e.g, J Truett Payne 
Co v Chrysler Motors Corp, 451 US 
557, 565-«7, 101 SCt. 1923, 1929, 68 
L.Ed.2d 442 (1981) ("Our willingness to ac
cept a degree of uncertainty m these cases 



375 

CENTRAL TELECOMMUNIC 
CUt ma 800 TXi 

rests in part on the difficulty of ascertain
ing business damages as compared, for ex
ample, to damages resulting from a person
al injury * " * The vagaries of the mar
ketplace usually deny us sure knowledge of 
what plaintiffs situation would have been 
in the absence of the defendant's antitrust 
violation ") For example, in Zenith Radio 
Corp v HaztUtne Research, Inc., 395 UJS 
100, 123-24, 89 SCt 1662, 1576-77, 23 
LEd-2d 129 (1969), the Court held that 
antitrust damages could be awarded on the 
basis of plaintiffs estimates of sales it 
could have made absent the violation. 

[DJamage issues in these eases are rarely 
susceptible of the kind of concrete, de
tailed proof of injury which is available 
in other contexts The Court has re
peatedly held that in the absence of more 
precise proof, the fact-finder may "con
clude as a matter of just and reasonable 
inference from the proof of defendants' 
wrongful acts and then* tendency to in
jure plaintiffs' business, and from the 
evidence of the decline m prices, profits 
and values, not shown to be attributable 
to other causes, that defendants' wrong
ful acts had caused damage to the plain
tiffs" 
A respected commentator has summa

rized the law on the measure of antitrust 
damages as follows 

The amount of damages may be estab
lished by evidence of facts from which 
some calculation may be logically and 
legally inferred. If the inference upon 
which the award is based is reasonable, 
the plaintiff may recover a sum in dam
ages even if it is merely an approxima
tion. 

10 Von Kahnowski ( 11502[2] (1986) (foot
notes omitted) 

Similarly, the United States Court of Ap
peals for the Seventh Circuit has recently 

19 TCI contends, in an argument not raised be
fore the jury, that Central's damage estimate 
failed to adequately account for Central's start
up costs. However, our review of the H»in»g>« 
study reveals that start-up costs of $1J6 million 
were accounted for If TCI believed this figure 
under-staled start-up costs, it should have intro
duced evidence on this. Given that TQ failed to 
raise this argument before the Jury, and that 
there is no evidence to suggest that Central's 

TIONS v TCI CAHLEVISION 7 3 1 
I (Mb Or l*S6) 

reiterated, in a decision affirmed by the 
Supreme Court. "Because a plaintiff can 
seldom prove the exact amount of antitrust 
damages, he may sustain his burden with 
circumstantial evidence and estimates of 
damage based on reasonable assumptions." 
Spray-Rile Service Corp v Monsanto 
Co, 684 F.2d 1226, 1242 (7th Or 1982), 
ajfd xn part, rev'd m part on other 
grounds, 465 U.S 752, 104 S Ct 1464, 79 
L.EA2d 775 (1984) The law of the State of 
Missouri is similar with respect to damages 
for tortious interference with business ex
pectancy See, eg. Budget Rent-A-Car, 
619 SW^d at 836-37 

[10] Central presented an estimate of 
damages based on reasonable industry as
sumptions, and the jury was entitled to 
infer from the evidence actual damages in 
an amount of $103 million. Our review of 
the award fails to reveal any error,1* and 
we could reduce the award only by acting 
as the de novo fact-finder This we may 
not do 

Perhaps most significantly. Central's 
damage study and its expert's testimony 
was admitted without objection. TCI failed 
to introduce evidence on damages, and did 
not argue damages in its final argument 
before the jury It is apparent that TCI 
made a conscious decision to "go for 
broke," claiming that Central could simply 
not receive any damages at all because TCI 
was not liable. The jury rejected this argu
ment and was forced to base its damage 
award on the evidence before it TCI first 
objected to the damages award and its 
method of calculation in its posMnal mo
tion. This was too late. Accordingly, the 
actual damages award of $103 million on 
the antitrust (before mandatory trebling) 
and tortious interference claims is af
firmed. 

estimate is unreasonable, we assume that $1 6 
million in «-»imMw' start-up costs is reasonable. 

TCI also suggests in passing that Central's 
damages theory erroneously uses hs third year 
of operations as the base for determining fair 
market value. However, T d failed to object to 
this tni^lyv' at trial. Moreover, the third year 
coincided with the date of trial, and thus had a 
reasonable basis. 
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[ 11J The jury also awarded $25 million 
in punitive damages on the tortious inter 
ference claim TCI does not challenge this 
award on appeal other than contending that 
if the actual damages award is reversed, 
the punitive damages award must also be 
reversed Accordingly, although the puni
tive damages award is large, the award 
was based on a jury instruction on punitive 
damages which was not objected to at trial 
or on appeal and which, in any event, accu
rately sets forth the law of the State of 
Missouri. The record reveals substantial 
evidence of intentional tortious conduct on 
which the punitive damages award was 
based. Accordingly, we affirm the jury's 
award 

Affirmed 

(o !nTiwMunnut> 

CH. BETTERTON, Appellant, 
v. 

FIRST INTERSTATE BANK OF ARIZO
NA, N J L , a National Banking Associa
tion and Paula Stiles, Appellees, 

v. 
C H BETTERTON, Appellant 

C H BETTERTON, Appellee, 

v 

FIRST INTERSTATE BANK OF ARIZO
NA, N.A., a National Banking Associa
tion and Paula Stiles, Appellants, 

y 

CH. BETTERTON, Appellee. 
Nos. 85-2410, 86-1213 

United States Court of Appeals, 
Eighth Circuit. 

Submitted June 9, 1986 

Decided Aug 29, 1986 

Rehearing Denied Sept 26, 1986 

Debtor brought action against bank 
alleging breach of contract, fraud, conver

sion, breach of securiU agreement and tor 
tious violation of duly of good faith arising 
out of bank's repossession and sale of trac
tor and trailer The United States District 
Court for the Eastern District of Missouri, 
George F Gunn, Jr, J , 615 F Supp 72, 
granted defendants' motion for summary 
judgment and debtor appealed The Court 
of Appeals, Arnold, Circuit Judge, held that 
repossession of tractor and trailer after 
bank promised to forego repossession, in 
exchange for promise by debtor to have his 
broker subtract money owed bank from his 
paycheck and transferred to bank, estab
lished cause of action against bank for 
breach of contract, fraud and conversion 

Affirmed in part, reversed in part and 
remanded 

1 Contracts «=>54(1) 

Under Arizona law debtor's promise to 
have his broker subtract money owed him 
from his paycheck and transfer it to bank 
supplied consideration necessary to make 
bank officer's promise to forego reposses
sion binding 

2 Fraud «=12 

Under Arizona law bank officer's rep-' 
resentabons, which induced debtor to ar
range with his broker to have his broker 
subtract money owed from his paycheck 
and transfer it to bank in exchange for 
bank's promise to forego repossession on 
debtor's tractor and trailer, which debtor 
was not obligated to make, established 
cause of action for fraud on the part of 
bank and bank officer 

3. Trover and Conversion «=5 
Under Arizona law debtor who prom

ised to have his broker subtract money 
owed him from his paycheck and transfer
red to bank in exchange for bank's promise 
to forego repossession established cause of 
action for conversion after bank repos
sessed property and failed to return certain 
items of personal property taken from 
debtor when truck was repossessed 
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the New York fy plaintiffs' rights), Andcrton v Untied 
Transportation Union, 557 F 2d 165, 169 
(8th Or 1977) (affirming dismissal of action 
for damages and injunctive relief where 
ICC had primary jurisdiction to determine 
compliance with its pnor order), Augspur-
ger v Brotherhood of Locomotive Engi
neers, 610 R2d 853, 857 (8th Cirl976) 
Moreover, deference to the administrative 
agency is particularly appropriate here as 
the issue is currently pending before the 
agency in the context of its Notices of 
Exemption. 

Accordingly, the Court DENIES Plain
tiffs' Application for a Temporary Re
straining Order and DISMISSES Count I of 
the Complaint for lack of subject matter 
jurisdiction, or in the alternative, DE
CLINES jurisdiction as to Count I and re
fers the issue to the ICC for determination. 

So ORDERED 

,n these transactions are 
Dock conditions imposed in the 1982 orders 
and not the Mendocino Coast conditions 
which are usually imposed on exempt lease 
transactions The ICC decisions on Plain
tiffs' petitions are currently pending 

Plaintiffs devote their extensive argu
ment to the merits of their contentions 
The Court, however, does not reach these 
merits but begins instead with an analysis 
of its jurisdiction over the dispute. 

[1] Plaintiffs argue that jurisdiction is 
proper under 49 US C { 11705, which en
ables Plaintiffs to bring a civil action to 
enforce ICC orders Because the recent 
ICC Notices of Exemption do not include 
an order regarding the appropriate employ
ee protective conditions. Plaintiffs argue 
that they are attempting to enforce the 
1982 orders which imposed New York Dock 
conditions Although Plaintiffs have the 
right to bring an action m this Court to 
enforce the 1982 orders, 49 X3S C f 11705, 
the Court also has the right to refer ques
tions or issues to the ICC for determina
tion 28 U.S C { 1836(b) 

Before the Court can enforce the 1982 
orders or grant Plaintiffs' present request 
for relief, the Court must first determine 
whether the transactions contemplated by 
Guilford probably fall within the scope of 
those orders This determination, how
ever, must be made m the exceedingly com
plex regulatory context of an ICC-euper-
vised merger The Court finds that this 
determination is best made by the ICC 

[2] In addition, the Court sua sponte 
determines that the doctrine of primary 
jurisdiction applies to the controversy be
fore it despite Plaintiffs' ability to bring a 
cml action in this Court under 49 U S C 
§ 11705(a) Cf Hansen v Norfolk & 
Western Ry, 689 R2d 707, 709-11 (7th 
Or 1982) (applying doctrine under section 
11705(cXl)) The ICC, and not the Court, 
should be given the opportunity to evaluate 
Plaintiffs' claims and determine the appli
cability of its 1982 orders to the leases m 
question. SeeZappv United Transporta
tion Union, 727 R2d 617, 625 (7th Or 
1984) (invoking doctrine so ICC could dan-

[O iuTmMHISTSTtM) 

HJUL, INC, doing business as 
Kearney Cablevtsion, Plaintiff, 

v 
TELE-COMMUNICATIONS, INC. TCI 

North Central, Inc., Horizon 
Tele-Communications, Inc., Defendants. 

Civ A. NO 86-A-2534. 

United States District Court, 
D Colorado 

Jan. 30, 1987 

An antitrust action was filed against a 
parent corporation and its subsidiaries, 
which were in the business of providing 
cable television programming A motion to 
dismiss was filed. The District Court, Ar-
raj, J, held that (1) sister subsidiaries 
could not conspire with their parent or with 
each other for purposes of Sherman Act; 
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(2) an allegation that the parent and subsi 
dianes conspired with "others" was insuffi
cient to withstand a motion to dismiss for 
failure to state a claim, and (3) the provi
sion of cable television programming was a 
"service," not a commodity within the 
meaning of the statute prohibiting price 
discrimination in the sale of commodities 

Motion to dismiss claims granted 

1. Federal Civil Procedure «=>1784 
Standard to be applied on motion to 

dismiss for failure to state claim is even 
more stringent in evaluation of antitrust 
claims, where proof is in hands of alleged 
conspirators, and dismissals pnor to giving 
plamtiff ample opportunity for discovery 
should be granted very sparingly Fed 
Rules Civ Proc Rule 12(bX6), 28 U.SCA 

2. Federal Civil Procedure «=>1784 
Conclusory allegations which merely 

recite litany of antitrust will not suffice to 
withstand motion to dismiss for failure to 
state claim. FedRules CivProaRule 
12(bX6), 28U.SOA 

3. Monopolies «=12(116) 
Subsidiaries which shared common 

purpose with their parent corporation could 
not conspire m violation of Sherman Act. 
Sherman Anti-Trust Act, § 1, 15 U S OA. 
§ 1 

4. Monopolies *=12(116) 
Sister subsidiaries could not conspire 

with one another in violation of Sherman 
Act Sherman Anti-Trust Act, § 1, 15 U S 
O A . § 1 

6. Monopolies «=>12U 16) 
Rule that parent corporation and its 

wholly owned subsidiaries must be viewed 
as single enterprise forecloses claim of con-
spiracy to monopolize in violation of Sher
man Act Sherman Anti-Trust Act, § 2,15 
U.SCJL6. 2. 

6. Monopolies «=28(6.4) 
Allegation that parent corporation and 

its subsidiaries conspired with "others" 
was too vague to withstand motion to dis
miss for failure to state claim. Sherman 

AntiTrust Act § 1, 15 U S C A § 1, Fed 
Rules Civ Proc Rule 12(b)(C), 28 USCA. 

7. Trade Regulation <S=911 
Provision of cable television program

ming is "service," not commodity within 
meaning of statute prohibiting price dis
crimination in sale of tangible commodities 
Clayton Act § 2(a), 15 U S C A § 13(a), 

See publication Words and Phrases ''y 
for other judicial constructions and J-n 

definitions. 

Sheldon E. Friedman, David H Wollins, 
Cortez & Friedman, P.C, Englewood, Colo!, 
for plaintiff "" ? 

Robert E Youle, Brian G Eberle, Sher| 
man & Howard, Denver, Colo, for defend
ants 

MEMORANDUM OPINION 
AND ORDER 

ARRAJ, District Judge 

INTRODUCTION 
This matter is before the court on t h e ^ 

defendants, Tele-Communications, -,£&> 
(TCI), TCI North Central, Inc. (North.Carij 
tral), and Horizon Tele-Conunumcations^ 
Inc. (Horizon's) motion to dismiss the third,? 
and fifth claims of plamtiff s complamt fog* 
failure to state a claim upon which relief,', 
can be granted The parties have sub-* 
mitted bnefs m support of their respective' 
positions on this motion, and after review 
of the materials submitted by the parties, I 
find that oral argument would not be heh>_ 
ful m the resolution of these issues 

BACKGROUND ^ ^ 
Plaintiff H R M., Inc., d/b/a Kearney.ttii 

blevision, is a Nebraska corporation in the* 
business of providing cable television serj, 
vices to consumers and organizations TD ' 
Nebraska. Defendant TCI, a Delaware^ 
corporation, is a national communications^ 
organization m the business of provHhngn 
cable television services to consumers a»&-
organizations through its operating groups, 
and subsidiaries Defendants North Ceni 

1 
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tral and Horizon are wholly-owned subsidi 
ares of TCI, and provide cable television 
services to subscribers in Kearney, Ncbras 
ka and the surrounding communities 

On December 17, 198G, Kearney filed a 
complaint against defendants, alleging five 
violations of the federal antitrust laws and 
five pendent state law claims Defendants 
filed the present motion on January 6, 
1987, seeking dismissal of plaintiffs Third 
Claim (Conspiracy to Monopolize) and Fifth 
Claim (Price Discrimination) under F R 
Civ P 12(b)(6) for failure to state a claim 
upon which relief can be granted 

DISCUSSION 
[1] On a motion to dismiss a complaint 

under FRCivP 12(b)(6), the court must 
consider the complaint's factual allegations 
as true and give the plaintiff the benefit of 
all reasonable inferences Mitchell v 
King, 537 F.2d 385, 386 (10th Or 1976) 
As a rule, "a complaint should not be dis
missed for failure to state a claim unless it 
appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim 
which would entitle him to relief " Conley 
v Gibson, 355 U S 41, 45-46, 78 S Ct 99, 
102, 2 L.Ed.2d 80 (1957) This standard is 
even more stringent in the evaluation of 
antitrust claims, where the proof is in the 
hands of the alleged conspirators, and dis 
missals prior to giving the plaintiff ample 
lpportunity for discovery should be grant 
ed very sparingly Poller v Columbia 
Broadcasting System, Inc., 368 U S 464, 
473, 82 S Ct 486, 491, 7 L.Ed 2d 458 (1962), 
Hospital Building Co v Trustees of Rex 
Hospital, 425 U S 738, 746, 96 S Ct 1848, 
1853,48 L.Ed.2d 338 (1976) 

[21 However, conclusory allegations 
which merely recite the litany of antitrust 
will not suffice This court retains the 
power to msist upon some specificity in 
pleading before allowing a potentially mas
sive factual controversy to proceed. Asso
ciated General Contractors of California. 
Inc. v California State Council of Car
penters, 459 VS 519, 528 n. 17, 103 S Ct 
897. 903 n. 17, 74 L.Ed.2d 723 (1983) 

OM.MUNICATIONS INC 647 
M i (DColo 1987) 

A Count Three. Conspiracy to Monopo 
hzc 

Plaintiffs Third Claim for relief alleges 
that the defendants have conspired with 
one another and with "others" to monopo
lize cable television services in the Kearney 
Market in violation of sections 1 and 2 of 
the Sherman Act, 15 U.S C § 1, { 2. Sec
tion 1 of the Sherman Act provides 

Every contract, combination in the form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among 
the several States, or with foreign na
tions, is declared to be illegal 
[3,4] Plaintiffs claim that defendants 

conspired with each other in violation of 
section 1 of the Sherman Act is foreclosed 
by the Supreme Court's decision in Copper-
weld Corp v Independence Tube Corp, 
467 U.S 752,104 S Ct 2731,81 L.E<L2d 628 
(1984) In Coppertoeld, the Supreme Court 
held that a parent corporation and its whol
ly-owned subsidiaries are legally incapable 
of conspiring with each other in violation of 
section 1 of the Sherman Act The court 
expressed as the basis for its decision the 
unity of purpose shared by the parent and 
its subsidiary 

A parent and its wholly owned subsidiary 
have a complete unity of interest Their 
objectives are common, not disparate, 
their general corporate actions are guid
ed or determined not by two separate 
corporate consciousnesses, but one 
With or without a formal "agreement," 
the subsidiary acts for the benefit of the 
parent, its sole shareholder 

Id at p 771, 104 S Ct at p 2742. There
fore, North Central and Horizon share a 
common purpose with TCI and cannot con
spire with their parent in violation of sec
tion 1 of the Sherman Act See also Deau-
inlle Corp v Federated DepL Stores, Inc., 
756 F.2d 1183, 1192 (5th Cirl985), Ruts' 
Kwik Car Wash, Inc. v Marathon Petrole
um Co, 772 F.2d 214, 216 (6th Or 1985), 
Zimmerman v Board of Publications of 
the Christian Reformed Church, Inc., 598 
F.Supp 1002, 1010 (D Colo 1984) By the 
same token, neither can North Central and 
Horizon conspire with one another Al-

87 -568 0 88 13 
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though the Court's holding docs not cxplic 
itly preclude allegations of a conspiracy 
between two sister corporations, such as 
North Central and Horizon, the Court's ra
tionale does apply to such situations 
Hood v Tenneco Texas Life Ins. Co, 739 
F 2d 1012, 1015 (5th Cir 1984), Carl Htzel 
& Sons, Ine v Browning-Fems Indus
tries, Inc., 590 F.Supp 1201, 1202 n 2 
(D Colo 1984), Satellite Financial Plan
ning Corp v First National Bank of 
Wilmington, 643 F Supp 449, 451 (D Del 
1986) 

[5] Plaintiffs conspiracy claim under 
section 2 of the Sherman Act is also fore
closed by the rationale of Copperweld. 15 
U.S C § 2 provides that 

Every person who shall monopolize, or 
attempt to monopolize, or combine or 
conspire with any other person or per
sons, to monopolize any part of the trade 
or commerce among the several States, 
or with foreign nations, shall be deemed 
guilty of a felony . 

Although section 2 does make illegal purely 
unilateral conduct, Copperweld Corp v 
Independence Tube Co., supra, 467 U.S at 
p 767 n. 13, 104 S.CL at p 2740 n 13, a 
claim under section 2 for conspiracy to 
monopolize, like a claim under section 1, 
requires at least two participants 2 E 
Kintner, Federal Antitrust Law, § 9 2 at 
p 6, n 20 (1980), 3 J Von Kaknowski, 
Antitrust Laws and Trade Regulation, 
§ 902[2] at p 9-37 (1986) Therefore, the 
Court's rationale in the Copperweld deci
sion—that a parent and its wholly-owned 
subsidiaries must be viewed as a single 
enterprise—also applies to foreclose a 
claim of conspiracy to monopolize under 
section 2 of the Sherman Act See Sadler 
v Rexatr, Inc., 612 F.Supp 491, 494 
(D Montl985), Stepp v Ford Motor Cred
it Co, 623 F5upp 583, 593 (E D Wis 1985), 
Marathon Petroleum Co v LoBosco, 623 
F.Supp 129, 133 n 2 (N D 111 1985) 

(6] Finally, plaintiffs allegation in its 
third claim that the defendants conspired 
with "others" is too vague to stand. Such 
a pleading is inadequate to give the defend
ants fair notice of plaintiffs claim Sadler 

v Rexair, Inc. supra, Garihman v Uni
versal Resources Holding, Inc, 641 
F Supp 13V), 1370 (D N J 1986) A conclu-
sory allegation of conspiracy to restrain 
trade will not survive a motior to dismiss 
Lombard's, Inc. v Prince Manufacturing 
Inc, 753 F 2d 974, 975 (11th Cir 1985), cert' 
denied, — US , 106 SCt 851, 88 
L-Ed 2d 892 (1986) 

B Count 5 Price Discrimination. 

[71 Plaintiffs Fifth Claim for relief al
leges that defendants have discriminated^ 
the pricing of cable television serncesom 
the Kearner market in violation of section 2 
of the Clayton Act, 15 U S C § 13(a), which 
states in part that "[i]t shall be unlawful 
for any person engaged in commerce . .Jo 
discriminate in price between different pur
chasers of commodities . . " 

Section 13(a) of the Clayton Act relates 
only to the sale of tangible commoflToes 
and not to services Baum v Inveswn 
Diversified Services, Inc., 409 F2di¥n£ 
874 (7th Cv 1969) In this case, plainer? 
complaint alleges price discnmmationvSwr 
with respect to "cable television servwesS 
nowhere in plaintiffs complaint is,Tefgg 
ence made to sale of tangible comntodibesj 
This court finds the provision of c a b l e s -
vision programming to be a service^and 
not a commodity See Tn-State 
casting Co v United Press International) 
Inc, 369 F 2d 268, 270 (5th Cir W W ) ; 3 ^ 
elltte Television and Associated Re
sources, Inc v Continental Cablevisum 
of Virginia, Inc, 714 F2d 351, 358'(%1 
Cir 1983), cert denied 465 U.S 10277*" 
S Ct 1285, 79 L.Ed 2d 688 (1984); AT 
can Telephone and Telegraph Co v •£—-a 
Communications Corp, 408 F.Supp.r1075? 
1114 (S D-Miss 1976), affirmed 579j3Bgj| 
972 (5th Cur 1978), modified onj>tfu% 
grounds 590 F 2d 100 (5th Cir 1979), \ 
denied 444 US 926, 100 SCt 
L.Ed.2d 182 (1979) Therefore, since.— 
sale or purchase of any tangible connnodjWJ 
is involved, plaintiffs fifth claim for relfeT, 
will be dismissed. 

Accordingly, it is 
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649 

ORDERED that thi defendants' motion 
to dismibS Uic Uurd and fiftli claims set 
forth in plaintiffs complaint is GRANTED 

|fl*RUMHI m i i M > 

James DAVENPORT, Charles Richmond, 
Hector Rivera, Carl Lucas, Roger Pen-
nie, Charles Terry, and Mark McBnde, 
Plaintiffs. 

Richard W DeROBERTIS. Michael 
Lane, and Michael O'Leary, 

Defendants 

No. 83 C 4392. 

United States District Court, 
N D Illinois, E D 

Jan 30, 1987 

Inmates brought class action on behalf 
of all present and future inmates at maxi
mum security prison confined to segrega
tion for 90 or more consecutive days, alleg
ing deprivation of their constitutional 
rights, against present and former wardens 
if prison and Director of Illinois Depart
ment of Corrections and seeking injunctive 
nlief The District Court, William T Hart, 
J held that (1) evidence supported jury's 
finding of cruel and unusual punishment, 
(2) award of nominal damages was proper; 
(3) defendants were entitled to qualified 
immunity from compensatory or punitive 
damages as sued in their individual capaci-
**» and (4) mmates confined in segrega-
«*>n in maximum security prison for period 
<n 90 or more consecutive days were enta-
jW to injunctive relief ordering that they 
U •"owed, except during temporary emer-
"neies and lock downs, three showers per 
•wk and five hours of out-of-cell exercise 
*«*»eek 

Order accordingly 

1 Criminal Law «=1211 10(4) 
Testimony that general practice in 

maximum security prisons in cmlized coun 
tries is to permit all inmates 5 to 7 hours of 
exercise per week, that permitting segrega 
tion inmates only one hour of out-of-cell 
exercise and one shower per week is "mcdi 
cally unacceptable," that prolonged idle
ness and isolation can cause mental illness 
and physical deterioration, and that in
mates confined to segregation had expen 
enced skin disorders, head and back pams, 
and musculoskeletal problems they had 
not had before segregation, which prob
lems improved when they were released 
from segregation, supported finding that 
permitting inmates confined to segregation 
in maximum security prison only one show
er per week and only one hour of outof-cell 
exercise per week, constituted cruel and 
unusual punishment U.SGA Const 
Amend 8 

2. Civil Rights «=»13.13(3) 
Jury in civil rights action was entitled 

to believe testimony of segregation prison
ers that they suffered emotional distress, 
humiliation, personal indignity, and dejec
tion as a result of denial of adequate out-
of-cell exercise and showers 

3 Civil Rights <5=13 17(5) 
Emotional distress, humiliation, per

sonal indignity, and dejection, which segre
gation mmates testified that thev suffered 
as a result of denial of adequate out-of-cell 
exercise and showers were compensable ac
tual injury under § 1983 42 U S C A 
§ 1983 

4 Civil Rights «=»13 17(5) 
Isolation in solitary confinement can 

cause compensable emotional damages 
even when there is no evidence that it 
caused mental or physical deterioration 

5. Civil Rights «=>13 17(2) 
Jury could award nominal damages of 

one dollar to segregation mmates who tes
tified that they suffered emotional distress, 
humiliation, personal indignity, and dejec
tion as a result of denial of adequate out-
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EXHIBIT S 

r l l lr l lMW v ADAMS KUSSKI 
Cllr m* fc24 I-Aupp 

s< nteiicc w lived llit right to rv incarcerate 
him 

III 121 rii< so tl urns ch illenge the exe 
cution of lohnson s sentence by federal 
prison authorities, not the validity of the 
sentence as imposed They therefore do 
not provide a basis for relief under § 2255, 
but should be raised in a petition for a wnt 
of habeas corpus under 28 U S C § 2241 
See, e.g, United States v Broum, 753 F 2d 
455, 456 (5th Or 1985), United States v 
Giddings, 740 F2d 770 (9th Cir 1984). 
United States v Grimes, 641 F 2d 96, 99 
(3d Cir 1981) See also United States v 
Addonizio, 442 U S 178, 99 S Ct 2235, 60 
LEd 2d 805 (1979) (§ 2255 encompasses 
only errors which affect the lawfulness of 
the judgment or sentence itself), Ktendra 
v Hodden, 763 F 2d 69 (2d Cir 1985) (grant
ing relief under 28 US C § 2241 on 
grounds similar to those alleged here) A 
habeas petition, however, must be filed in 
the district in which there is jurisdiction 
over the prisoner or his custodian Brown, 
753 F 2d at 456, Grimes, 641 F 2d at 99 n 
7 Because Johnson is incarcerated in Ray 
Brook, New York, I lack jurisdiction to 
consider his claims regarding the execution 
of his sentence 

Johnson's motion to vacate, set aside or 
correct his sentence under 28 US C § 2255 
will be denied 

I (.AM r SHtVKrS-NFW MUCK H 9 , 
IHS ( S l l S t I W | 

d images and injunctive rein f under tin. 
antitrust livvs alleging th il uimpinv hid 
abused its monopoly |iovv<r li\ illegally t\ 
ing together its provision of two levels of 
cable service On comp inv's motion for 
summary judgment, the District Court, Le 
val, J , held that cable television company's 
policy in making available "premium chan 
nels" only to those subscribing to its mid 
level tier of programming and not to those 
subscribing to its basic service was not an 
illegal tying arrangement, company en 
joyed an absolute lawful monopoly in rele
vant geographic market for the tied prod 
uct, and thus there were no competitors 
harmed by arrangement 

Motion granted 

Monopolies «=>17 5(9) 
Cable television company's policy in 

making available "premium channels" only 
to those subscribing to its mid-level tier of 
programming and not to those subscribing 
to its basic service was not an illegal tying 
arrangement, company enjoyed an abso
lute lawful monopoly in relevant geograph 
IC market for the tied product, and thus 
there were no competitors harmed by ar
rangement Sherman Anti-Trust Act, § 1 
et seq , 15 U S C A § 1 et seq 

(o |ilrmmuisnUM V 

Arthur FRIEDMAN, Plaintiff, 
v 

ADAMS RUSSELL CABLE 
SERVICES—NEW YORK, 

INC., Defendant. 
No 84 Civ 8109 (PNL) 

United States District Court, 
S D New York. 

Jan 15, 1986 

Cable television subscriber brought ac
tion against cable television company for 

Kassner & Haigney, New York City, for 
plaintiff 

Choate, Hall & Stewart, Boston, Mass, 
for defendant 

OPINION AND ORDER 

LEVAL, District Judge 

This is an action for damages and injunc
tive relief under the antitrust laws The 
plaintiff, Arthur Friedman, alleges that the 
defendant, Adams Russell Cable Services, 
the holder of the cable television franchises 
in Harrison and Port Chester, New York, 
has abused its monopoly power by illegally 
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t\niK lordlier Us provision of tun li \ols of 
ciblc servicos All malori il ficts are un 
disputed The defendant contends tint 
plaintiff's claim fails as a miller of I iw, 
and it has accordingly moved tins court for 
summary judgment pursuant to Rule 50(b) 
Fed R Civ P The motion is granted 

In 1982 the defendant acquired the cable 
television franchises in Harrison and Port 
Chester, New York, and it has been the 
sole provider of cable television to these 
communities ever since The plaintiff is a 
resident of the township of Harrison, and is 
a subscriber of defendant's cable system 
The defendant offers three tiers of cable 
services to its subscribers Basic, Super-
Cable, and Premium Basic service in 
eludes primarily station signals which may 
also be received with a traditional VHP 
antenna, as well as some additional chan
nels Super-Cable is comprised of satellite-
delivered programming such as Cable 
News Network, MTV, and USA Network. 
The Premium tier, also commonly known as 
"pay cable", mcludes Home Box Office, 
The Disney Channel, Sports Channel, and 
other movie and sports channels 

Although the various tiers are separately 
priced, they are not made available in all 
combinations A subscriber may choose to 
receive only Basic service (at $4 per 
month), Basic and Super-Channel (for an 
additional $9 50 per month), or Basic, Su
per-Cable, and one or more of the Premium 
channels (at approximately $9 95 per Pre
mium channel) Plaintiff desires to obtain 
certain Premium channels without sub
scribing to Super-Cable The defendant 
will not permit this, although it admits that 
such a combination would present no tech
nological problems, the Premium channels 
are only made available to those subscrib
ing to Super-Cable It is this arrangement, 
linking the sales of Premium channels to 
the sale of Super-Cable, that the plamtiff 
attacks as a violation of the Sherman Anti
trust Act 

Superficially, the facts m this case re
semble an illegal tying arrangement As 
explained by the Supreme Court, "a tying 
arrangement may be defined as an agree-
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mint li\ > pirn In "itII out product but 
onl\ on the condition III it the Inner also 
purcli ises a different (or lied) product " 
Northern Pacific Railway v United 
Stale*. Jr>(» US 1, r>, 78 SCt 514, 518, 2 
L Ed 2d 540 (1958) In many circumstanc
es the finding of a tying arrangement will 
be considered a per se violation of the 
antitrust laws However, as explained by, 
the Second Circuit in Contgho v Highwood 
Services, 495 F 2d 1286 (2d Cir), cert de
nied, 419 U S 1022. 95 S C t 498, 42 
L.Ed 2d 296 (1974), the elements of an utf-
lawful tying arrangement are not present 
here t 

The plaintiff in Conxgho contested the 
practice of the Buffalo Bills football team 
requiring season ticket purchasers to also 
buy tickets to a number of pre-season 
games In denying this claim, the court' 
ruled that there are four elements to an* 
"illicit tying arrangement" The plaintiff 
must show "(1) two separate and distinct1 

products , (2) sufficient economic power) 
in the tying market to coerce purchases of, 
the tied product (3) anticompetitive efi. 
fects in the tied market," and (4) a requi
site volume of interstate commerce Con-
tglio, supra at 1289 (emphasis added) Be
cause there were "neither actual nor poten
tial competitors to the Bills in the [Buffalo] 
professional football market" id. at 1291, 
the Court of Appeals concluded that there 
were, and could be, no anti-competitive ef
fects of the tying arrangement Conse
quently, the court denied relief under the 
antitrust laws 

The same hurdle proves insurmountable 
to the plaintiff in the instant acbon The 
defendant enjoys an absolute lawful mo
nopoly in the relevant geographic market 
for the tied product (Super-Cable) There 
are no competitors providing cable services 
in Harrison, New York, and none are likely 
for the remaining six years of the present 
franchise agreement Thus, exactly as in 
the Buffalo Bills case, no competitor is 
harmed by the arrangement the elements 
of the cause of action are not made out 

Plamtiff makes several attempts to elude 
the force of Contgho, but none are sue-
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broidly, ab an abuse of mono|>ol\ power 
The same argument, however, was also 
made in Comglio, and the com I concluded 
that since the defendant "has not used the 
tying arrangement cither to prevent compe
tition or destroy it, its ticket sale practice 
does not represent an unlawful abuse of its 
monopoly power" Comglio, supra, at 
1293 Similarly, in Bcrkey Photo v East 
man Kodak, 603 F2d 2G3, 275 (2d Cir 
1979), cert denied, 444 U S 1093, 100 S Ct 
1061, 62 L Ed 2d 783 (1980), the Court of 
Appeals made it clear that as to a claim of 
abuse of monopoly power predicated on the 
extension of that power into other markets, 
the relevant inquiry is whether the monop
olist is "using its monopoly power in one 
market to gam a competitive advantage in 
another " Where the monopolist al
ready possesses a lawful monopoly in both 
markets no competitors exist to suffer any 
ill effects 

The plaintiff alleges in his brief that the 
anti-competitive effects of defendant's con
duct is felt in other towns where the de
fendant is able to use its inflated monopoly 
profits to "low ball" the competition and 
thus acquire additional franchises I doubt 
that this argument is economically sound 
It is the value of the additional franchise, 
as perceived by the bidders for it, that 
determines what each will bid and not the 
amount of money a bidder has earned from 
other ventures If a bidder pays more for 
the new franchise than it is worth, he will 
have made a bad investment But even if 
the argument were sound, it would not 
avail plaintiff in this cause of action Any 
resulting injury would be to the competi
tors for those other communities and not 
the plaintiff He would lack standing to 
prosecute their claims See Triple M Roof
ing v Tremco, 753 F 2d 242, 247 (2d Cir 
1985) 

Plaintiff also suggests that Coniglio was 
an aberration and should no longer be con
sidered good law There is nothing to sup
port this claim Within the last year the 
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order to nuke out in illegal tung irrangt 
ment Sec 1'oun i lest I'ltroltum l)i\h i 
Calcu (7ns 7r>4 K 2d 91 % (2d Cir 198_>) 
Moreover, recent Supreme Court decisions 
are fully consistent with the position of the 
Second Circuit While examining a tying 
arrangement challenged in Jefferson Par 
tsh Hospital v Hyde, 466 U S 2, 104 S Ct 
1551, 1560, 80 L-Ed 2d 2 (1984), the Court 
explained that "application of the per se 
rule focuses on the probability of anticom 
petitive consequences " The Court further 
stated that where, as in the instant case, "a 
purchaser is 'forced' to buy a product he 
would not otherwise have bought even 
from another seller in the tied product mar
ket there can be no adverse impact on 
competition Without a showing of ac
tual adverse effect on competition, [plain
tiff] cannot make out a case under the 
antitrust laws " Id, 104 S Ct at 1560. 
1568 It appears the rule of Coniglio has 
been strengthened 

Finally, the plaintiff claims in his brief 
that the defendant acquired its franchises 
in Harrison and Port Chester through mis
representation and fraud This issue is not 
advanced in the complaint, nor is it a claim 
for which relief lies under the federal anti
trust laws 

Because of the absence of any possible 
anti-competitive effects, the tie defendant 
imposes between its provision of Premium 
channels and Super Cable is not illegal un 
der the Sherman Antitrust Act Neither is 
it an abuse of defendant's monopoly power 
Accordingly, defendant's motion for sum
mary judgment is granted 

SO ORDERED 

ut mwn« vnin<> 
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Senator METZENBAUM Thank you, Mr Theroux Let me ask you, 
have you tried to get HBO programming7 You now carry Show
time Why do you need HBO7 

Mr THEROUX We have Showtime as a result of a lawsuit, Sena
tor Other wireless cable operators like mine do not have Showtime 
and do not have HBO either So that is obviously a death knell al
together 

But my problem is that 
Senator METZENBAUM Why can you not get HBO7 

Mr THEROUX HBO just will not do business with us They just 
say no 

Senator METZENBAUM Have they told you any conditions7 They 
told me that it is a problem of collecting the bills and some of the 
wireless operators are not that collectable, responsible Is that a 
fact7 

Mr THEROUX Wireless cable is a brandnew technology It has 
never existed in the past We do not have a history of not paying 
our bills because we are a new company and a new technology 
Now they may want to try to compare us to other businesses, but 
we are new 

Senator METZENBAUM Are there other kinds of programming 
that you have tried unsuccessfully to purchase7 

Mr THEROUX Disney, the USA Network, the Weather Channel, 
the Fashion Channel Other wireless 

Senator METZENBAUM They all turned you down7 

Mr THEROUX Other wireless cable operators who did not get 
gomg as soon as I did cannot get CNN, they cannot get ESPN The 
list is really endless And again, without the milk and eggs, there is 
no way that we can provide consumers with a competitive choice 

Senator METZENBAUM ESPN is owned by ABC Have you tried to 
get it7 

Mr THEROUX My particular company was able to get ESPN al
though we have certain restrictions imposed upon us that I am not 
at liberty to divulge, because the restrictions are part of a confiden
tial contract But we are restricted, unlike the cable operators 

Senator METZENBAUM Are there any restrictions on your ability 
to delivery Showtime7 

Mr THEROUX Yes, we have severe restrictions there But again, 
I cannot discuss them because the restrictions are contractual So 
without Showtime available in an unrestricted way, we are in a fix 
And who gets stuck7 It is the consumer 

Senator METZENBAUM Why can you not discuss them because 
they are contractual7 

Mr THEROUX My attorneys have advised me that the terms of 
my contracts are confidential But you, Senator, have asked me to 
divulge the nature of these restrictions7 

Senator METZENBAUM Yes 
Mr THEROUX Showtime will not let me sell their service in a 

number of Cleveland suburbs 
Senator METZENBAUM I see Senator Humphrey, any questions7 

Senator HUMPHREY NO 
Senator METZENBAUM Thank you very much, Mr Theroux 
Mr Foster, I am going to have to say to you that the first two 

witnesses did not seem to understand that 5 minutes was 5 minutes 
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and each of them fudged a bit—some a little bit more than others 
Please try to—I will give you a 1-minute notice, all of the wit
nesses, so you will know you have got one minute left to go 

STATEMENT OF MARK FOSTER 

Mr FOSTER Thank you, Mr Chairman, good mornmg 
Senator METZENBAUM The only reason I am doing this is be

cause we have so many witnesses and I do not want to keep any of 
them from having an opportunity to be heard because the time has 
run out Please proceed 

Mr FOSTER Thank you, Mr Chairman Good morning, Senator 
Humphrey My name is Mark Foster I am chairman of Microband, 
the largest wireless cable company in the Nation We have about 
130,000 subscribers on single-channel systems in New York, De
troit, and Washington New York and Detroit are now in the multi
channel mode and Washington will be shortly Our company was 
financed last year with a $72 million financing to help establish 
the business 

The 1984 Cable Act deregulated the cable industry on the as
sumption that marketplace competition would replace Government 
regulation and benefit the consumer Unfortunately, that competi
tion has yet to fully bloom Today cable subscribers are far worse 
off than in 1984, suffering price increases, deteriorating services, 
and capricious programming decisions Cable now unrestrained has 
flexed its economic muscle to prevent wireless cable and other 
technologies from competing on fair and equal terms 

Exactly what is wireless cable9 Simply stated, it is cable televi
sion It is cable television without digging up the streets for wires 
To the public, it is cable TV 

One basic fact is obvious, people buy programs, not technology It 
is what is on the screen that counts, not how it gets there Our evo
lution has been similar to cable's itself As cable evolved from its 
start as merely a relay mechanism for distant broadcast signals, 
undercapitalized CATV promoters were replaced with sophisticated 
businessmen Poor quality distribution improved and signal theft 
was corrected 

Wireless cable has followed a similar path from its genesis in 
MDS Its early promoters have been replaced with stable, financial
ly sound companies like Microband Old transmission and reception 
equipment has been discarded for state of the art A new genera
tion of secure, addressable technology eliminates piracy 

Today's wireless cable gives the consumer a choice of all local TV 
channels, VHF and UHF, combined with satellite-delivered name 
brand channels that are transmitted via SHF, or super high fre
quency channels And most important, wireless cable is lower 
priced than coaxial cable 

All this sounds great, does it not? Except, our efforts to serve the 
public have been constantly hampered by the cable MSO's, who 
view us as a threat which must be eliminated First they tried to 
stop us by preempting the early MDS business Then they opposed 
licensing of the super high frequency channels Now they attack 
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our Achilles heel by pressuring the name brand services to with
hold necessary programming from us 

Vertical integration and horizontal concentration are the coaxial 
cable corporate philosophies Many name brand programmers are 
now owned by large MSO's The few independent suppliers all 
know the enormous market power of the MSO's and they know 
they can curry favor with those MSO's by refusing to deal with us 
on fair and equal terms 

Yet, how insidious is this practice? Although Microband has 
enough programs to go into business, many name brand services 
appear to have retained the same antitrust lawyer, who told them 
to stall and stall and stall For example, the Disney channel claims 
they have been considering selling to us each quarter for the past 2 
years, but so far all we hear are "goofy" answers 

We were successful in obtaining the rights to Black Entertain
ment Television in New York and Detroit, but here in the Nation's 
capital, we were denied the service Why9 Because BET is con
trolled by the local cable company 

In Detroit, we cannot obtain direct affiliation with the popular 
sports service called PASS Why? Because exclusive rights have 
been granted to the cable company And even if that service should 
become available, we will have to pay a substantial premium 

In New York, the Yanks and Mets fans will not be able to see 
SportsChannel this summer because SportsChannel will not sell to 
us except at an outlandish rate which we cannot pass through to 
the subscribers 

When we do get programming, it is often under restrictive condi
tions that bar us from serving those areas already wired for cable 

Mr Chairman, we need the subcommittee's help We need legis
lation to stop the practices which prevent so many millions of 

\ people from seeing the brand name cable programming their 
v friends and relatives see The big bully cannot be allowed to block 

the little fellow who is trying to serve the unserved Our society 
encourages the underdog Let us compete 

Thank you very much, Mr Chairman 
[The prepared statement of Mr Foster follows ] 

\ 
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TESTIMONY OF MARK FOSTER 

CHAIRMAN AND CO-CHIEF EXECUTIVE OFFICER 

THE MICROBAND COMPANIES INCORPORATED 

BEFORE THE 

UNITED STATES SENATE 

COMMITTEE ON THE JUDICIARY 

SUBCOMMITTEE ON ANTITRUST, MONOPOLIES AND BUSINESS RIGHTS 

MARCH 17, 1988 

Mr Chairman, members of the Subcommittee, on behalf of 

The Microband Companies Incorporated ("Microband"), I would like 

to thank you for affording me this opportunity to appear before 

you today. Although executives of Microband have frequently 

testified before committees and subcommittees of both houses of 

Congress, this is our first opportunity to appear before your 

Subcommittee I certainly hope that with today's testimony and 

in the future Microband will be able to provide constructive 

information in aid of your continuing efforts to monitor and 

improve the competitive workings of the communications 

marketplace 

My company is the nation's largest wireless cable 

operator Microband today provides a single channel of pay 

television programming to approximately 135,000 subscribers in 

the New York, Detroit and Washington metropolitan areas 

Recently, Microband has been able to expand its service offerings 

in New York and Detroit into multiple channel wireless cable 

systems, and plans on expanding its Washington system shortly 

Microband has recently concluded a $72,000,000 00 financing to 

help fuel this expansion 

Simply stated, wireless cable .is. cable, except that 

over-the-air frequencies deliver the full complement of broadcast 
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and satellite-delivered program services to our subscribers 

Using our state-of-the-art technology, we can deliver our service 

more rapidly than cable, at a lower cost than cable, with better 

signal quality than cable, and with greater security than cable 

At today's hearing, the Subcommittee is investigating 

the workings of the marketplace for the retail marketing of 

satellite-distributed video programming services This is a 

marketplace that has seen phenomenal change since the coaxial 

cable industry was largely deregulated two years ago as a result 

of the Cable Communications Policy Act of 1981 I am sorry to 

report that the public is not yet enjoying the benefits that the 

coaxial cable industry promised would flow from the 1981 Cable 

Act Indeed, the public is far worse off today than it had been 

prior to the Act Congress unleashed the coaxial cable operators 

in the expectation that marketplace competition would replace 

government regulation But Congress did not foresee what has 

actually happened, the large coaxial cable operators have 

attempted to frustrate the development of competitive 

alternatives 

IV This Subcommittee may be hearing today about the difficulties 
many broadcast stations have had in securing carriage on 
coaxial cable systems Coaxial cable systems all over the 
country that suffer from limited channel capacity are 
dropping broadcast stations in favor of other services 
Wireless cable systems have no incentive to engage in such 
conduct Because we pick broadcast stations up directly at 
the rooftop, and do use our scarce SHF channels for 
retransmission, we have nothing to gain by not passing an 
available broadcast signal to our subscribers Regardless of 
what ultimately happens to the FCC's must carry rules, 
Microband's policy is one of "will carry", if the broadcaster 
provides a VHF or UHF signal to the rooftop, we will carry it 
through our cable to our subscribers 

In addition, unlike many coaxial cable systems, Microband's 
wireless cable systems will carry all VHF and UHF stations on 
their assigned channels In other words, a Microband 
subscriber in New York desiring to watch the broadcast 
station that transmits over VHF Channel 2, WCBS-TV, will tune 
to Channel 2 on our channel selector box Our system has 
been designed so that the channels below 70 are reserved for 
the VHF and UHF stations, while the satellite services we 
market vill appear on channels 70 through 99 
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For some time now Congress, the Federal Communications 

Commission, the National Telecommunications and Information 

Administration and other regulatory bodies have been receiving 

thousands of complaints from retailers to home satellite earth 

station owners and from satellite master television antenna 

operators about their inability to secure the rights to market 

the various name-brand programming services the public wants on 

terms that are fair and reasonable Unfortunately, Microband 

must today add its name to the growing list of companies unable 

to compete at the retail level on fair and equal terms 

My testimony today will focus on the hurdles Microband 

must leap to compete with coaxial cable operators in the 

marketing of satellite-distributed video programming to the 

public Microband has a unique perspective on this marketplace 

as a result of its seventeen years in the field and its status as 

the largest of the wireless cable operators I hope that by 

sharing that perspective with you, Microband can cast a bright 

light on the practices that have prevented Microband and others 

in our wireless cable industry from fully and fairly competing 

with coaxial cable systems in the retail marketing of the name-

brand video programming services which the public is anxious to 

obtain 

Since today's hearing marks the first time that wireless 

cable system operators have appeared before this Subcommittee, it 

may be helpful if I digress for a moment to describe with greater 

detail how a wireless cable system functions, and how the 

industry developed 

My guess is that when some of you first heard the phrase 

'wireless cable", you viewed it as an oxymoron I can assure you 

it is not Rather, wireless cable operators combine both 

vireless, over-the-air technology and coaxial cable technology to 
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provide a service that is virtually indistinguishable by the 

consumer from an old-fashioned wired cable service 

Again a wireless cable system is a cable system, except 

that it has eliminated the costly network of wiring that old-

fashioned cable systems string or bury between their head-ends 

and subscribers homes Instead, a wireless cable system uses 

the Super High Frequency ("SHF") portion of the radio frequency 

spectrum -- above the VHF and UHF bands which are allocated for 

standard commercial television -- to transmit satellite 

programming services from a central transmission point directly 

to a special antenna mounted on the subscriber's rooftop At the 

rooftop, the SHF signals are coupled with the locally available 

VHF and UHF signals and relayed by coaxial cable to a 100 channel 

selector box atop the subscriber's television set, which box 

permits the subscriber to conveniently select from among the 

combined offering of local broadcast signals and satellite 

program service, the same as he would were he subscribing to a 

coaxial cable system A diagram of a typical wireless cable 

system is attached as Exhibit A 

While the service we provide is virtually 

indistinguishable from that of an old-fashioned wired cable 

system, we do offer subscribers significant advantages Most 

importantly to those who today have no access to a coaxial cable, 

wireless cable is available today By eliminating the time 

consuming process of burying wires below the streets or stringing 

wires from telephone poles, wireless cable operators can rapidly 

bring service to the market 

Wireless cable can be delivered at a lower cost than 

coaxial cable The fixed capital costs associated with 

constructing coaxial cable systems in urban areas are generally 

high, reflecting the need for extensive underground wiring, 
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difficulties encountered in hanging cable from congested utility 

poles, start-up losses arising from financing costs over an 

extended construction period during which no revenues are 

generated, and other factors 

For the type of coaxial systems contemplated for the 

markets which Microband intends to serve, it is estimated that 

the fixed capital costs, including start-up losses, are no less 

than $300 per home passed Furthermore, experience in urban 

cable systems has shown that penetration rates — the ratio of 

subscribers to homes passed — are significantly lower in urban 

areas than in rural and suburban areas At a 25* penetration 

rate, an initial fixed capital cost of $300 per dwelling passed 

translates into an average fixed capital cost of $1,200 per 

subscriber Coupled with a variable capital cost estimated at 

about $200 per subscriber (for the converter box and 

installation), the total coaxial cable capital cost of about 

$1,100 per subscriber is four to five times that of wireless 

cable 

Wireless cable operators deliver a signal as good, if 

not better, than that provided by today's coaxial cable systems 

And, our state-of-the-art Zenith scrambling and addressing system 

gives us better signal security than coaxial cable To quote the 

General Electric Company 

[Wireless cable] performance can meet 
and even exceed cable in fundamental 
performance areas like received signal 
level, carrler-to-noise ratio and 
nonlinear distortion products Also, 
[wireless cable] equipment can provide 
all of the bells and whistles of a 
cable system like addressability, 
scrambling and stereo broadcasts 
Combining comparable features and 
improved performance can make 
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[wireless cable) a2very 
competitive alternative 

Cable television had its origins as community antenna 

television, or CATV, in the 1950's, when small coaxial cable 

systems were constructed in rural areas where VHF and UHF 

broadcast signals were too weak for standard residential 

television antennas to provide good reception For the first two 

decades of cable television, coaxial systems were little more 

than relays for television broadcast signals By the early-

1970's, however, the very nature of coaxial cable service 

changed During that period, Home Box Office ("HBO") became the 

first of the specialized non-broadcast programming services, and 

drove a demand for coaxial cable service even in urban and 

suburban regions where viewers already had adequate reception of 

the broadcast channels, and thus, previously, had no need for 

cable 

Wireless cable had its origins as the Multipoint 

Distribution Service, or MDS, in the early-1970's In those 

days, wireless cable systems were effectively limited to a single 

channel in the SHF band Although these systems were limited to 

a single channel, they were able to forge market niches in these 

urban and suburban areas by delivering all that many consumers 

really wanted, HBO or a similar movie service to supplement the 

readily available VHF and UHF signals 

2/ Attached as Exhibit B to this testimony is the report, 
"Wireless or Wired Cable Comparable Technologies'", 
prepared by the General Electric Company from which this 
quote is taken This report describes in detail the 
zechni'c- oenefits of vireless cable 

3/ In papers submitted to the FCC, Microband has demonstrated 
that several coaxial cable operators warehoused the single 
SHF channel available prior to 1983 in areas where they were, 
O"- hoped to be, the coaxial cable franchisee As a result, 
the development of competitive w^reiess cable systems vas 
preemDtea ir many martets 
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By the late-1970's, however, numerous other satellite-

delivered programming services began to gain name-brand 

recognition from the public, and became de rigueur for wired 

cable systems Microband recognized that wireless cable could 

continue to provide a serious alternative to coaxial cable in 

urban areas, but only if it could provide its subscribers with 

the name-brand programming services that were becoming synonymous 

with the term "cable" In order to deliver those services, more 

SHF channels were necessary 

Acting on proposals by Microband and others, in 1983 the 

FCC dramatically altered its rules and policies to make multiple 

channel wireless cable a possibility As a result of these 

rulemakings, up to 33 SHF channels are now available in each 

major market for use by wireless cable operators, supplementing 

the locally available VHF and UHF channels 

If the Subcommittee comes away from today's hearing with 

nothing else, Microband hopes that it will come away with an 

appreciation that, to the consumer, wireless cable systems, 

coaxial cable systems, home earth stations and satellite master 

antenna systems are all in the same product market — the retail 

distribution of satellite programming services Subscribers buy 

4 
programming, not technology Our experience in the marketplace 

confirms that so long as a retailer can provide the diversity of 

popular programming the public wants, and can provide that 

programming at a fair price and with a high quality of customer 

service, that retailer will achieve a market niche, regardless of 

how its programming is delivered 

1/ Note one critical difference between wireless cable and 
coaxial cable systems Because we do not retransmit local 
broadcast signals, but instead pick them up at the 
subscriber's rooftop, we view ourselves as complementary to, 
and not competitive with, the broadcast industry 
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In short, so long as wireless cable operators such as 

Microband have the name-brand programming the public demands, we 

can provide a service the public wants, when the public wants it, 

with a signal quality equal to, if not better than, that of 

coaxial cable, at prices that are below those charged by coaxial 

cable operators With that in our favor, only an inability to 

acquire the name-brand programming we need on fair and reasonable 

terms can stop wireless cable from serving as a viable 

alternative to the coaxial cable industry 

To be sure, the marketplace for the retail distribution 

of name-brand programming is today dominated by the coaxial cable 

television industry Indeed, this dominance is so great that it 

severely hampers the ability of new entrants to gain a foothold 

The problem we face, simply stated, is that a few large 

multiple system owners ("MSOs") now wield enormous power over the 

program suppliers or are themselves the program suppliers 

Mergermama has struck the coaxial cable industry like virtually 

no other sector of American business The big get bigger, and 

bigger, and bigger Just last week, it was announced that United 

Artists Communications, Inc and United Cable Television Corp 

will be merging to create the nation's third largest MSO, and 

that the new company will be owned in part by Tele-

Communications, Inc , the nation's largest MSO Simply because 

these mega-MSOs control the sole video pipeline into the homes of 

so many, one or two of them can sign the death warrant for a 

satellite program service merely by refusing to carry it on their 

systems 

Not only do these mega-MSOs have the power to destroy a 

program service, but they can exercise that power at little or no 

cost At the present time, there is a plethora of satellite-

delivered program services, but a dearth of channel capacity on 
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most systems As a result, most cable systems are free to 

replace program services at will, as there is always a substitute 

waiting in the wings Indeed, things have gotten so bad that, 

according to Broadcasting magazine's November 23, 1987 issue, "in 

the past 18 months, cable operator ownership and equity 

participation -- the footsoldiers of vertical integration -- have 

rapidly become the quid pro quo for launching new services " 

I believe that Microband s inability to secure 

programming from certain suppliers on equitable terms is a direct 

result of the horizontal concentration and the vertical 

integration of the coaxial cable industry Many of the name-

brand program suppliers are now owned by the mega-MSOs And, the 

few remaining independent program suppliers all know the enormous 

power the mega-MSOs have, and they all know that they can curry 

favor with those mega-MSOs by refusing to deal with competitive 

wireless cable operators 

For Microband's wireless cable systems to succeed, 

Microband must have access on fair and reasonable terms to the 

name-brand program services demanded by the public It cannot be 

repeated often enough that consumers buy programming, it is the 

essence of the marketplace in which we compete Without the 

name-brand programming, we simply cannot compete with coaxial 

cable systems 

Obtaining that name-brand programming has been far from 

easy Microband has been refused access to certain programming, 

has been offered other programming only at prices and on terms so 

onerous as to make the offer tantamount to no offer at all, and 

5/ A copy of the article from which this quote is taken, ana 
vhich describes in more detail the growing vertical 
integ-at'on of the cabie industry, is attached as Exmbit C 
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has had to accept some programming under conditions that 

unreasonably discriminate against wireless cable. 

Mr Chairman, the Subcommittee will hear today from the 

Wireless Cable Association about the difficulties its members are 

encountering in securing any rights to market popular programming 

services Therefore, I will keep my comments on that point 

brief Although Microband has made some headway, even today 

many of the most popular programming services, including 

Showtime, The Movie Channel, The Disney Channel, Cinemax, 

Festival, The Discovery Channel, USA Network, Bravo, American 

Movie Classics, Lifetime, Cable Value Network and The Arts & 

Entertainment Channel still refuse to authorize us to retail 

their products 

Somehow 1 get the feeling that these program suppliers 

all have the same antitrust lawyer counseling them By and 

large, they never outright refuse to sell to us, rather, they 

continually stall I've lost count of how many times a program 

supplier has advised Microband that it is "reconsidering" its 

policy regarding sales to the wireless cable industry They 

reconsider, and reconsider, and reconsider But, they never 

decide to sell 

Based on our discussions with these programmers and with 

the program services that ultimately have entered into 

relationships with Microband, we believe that these refusals to 

deal are the result of express or implied pressures exerted by 

coaxial cable operators that are either large customers or owners 

of the programming services 

Microband's experience with the Black Entertainment 

Network ("BET") represents a typical absurd example of 

anticompetitive conduct After much effort, Microband has 
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secured the right to market BET in Detroit and in New York 

However, Microband has been refused permission to retail BET in 

Washington1 That may sound a bit odd, until I add one more piece 

to the puzzle, those who control the Washington coaxial cable 

franchisee also control BET BET has refused to explain why it 

will not allow Microband's wireless cable system in Washington to 

carry BET That is not surprising There simply is no valid 

excuse for depriving the residents of the nation's capital access 

to BET through wireless cable, especially since coaxial cable has 

barely penetrated the city 

Our experiences with the Turner Broadcasting System are 

equally illustrative of the effect that cable investment can have 

on the programmers For years, Turner Broadcasting System urged 

us to carry CNN on our wireless cable systems once we began 

operations It is probably no coincidence that, once a 

consortium of cable operators (no doubt emboldened by the 1981 

Cable Act) invested in Turner and began to take an active role in 

the management of the company, CNN decided it would enter into no 

new affiliation agreements with wireless cable operators As a 

result, our subscribers in New York and Detroit (many of whom are 

not served by coaxial cable) are being deprived of this unique 

program service 

As unfortunate as Turner's about-face on CNN has been 

for the public, the recent news emanating from Atlanta regarding 

Turner Network Television ("TNT") is even worse Recent reports 

indicate that the consortium of cable operators that now controls 

such decisions for Turner has agreed to permit the launch of a 

new, satellite-distributed network by Turner Not surprisingly, 

that new network will be available only to coaxial cable systems, 

and not to wireless cable operators 

This announcement is doubly troublesome for Microband, 
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for it suggests that a significant amount of the most popular 

programming on superstation WTBS will be shifted to TNT Because 

WTBS is today distributed by an independent common carrier, it is 

currently available to Microband and the rest of the wireless 

cable industry I have serious doubts that WTBS will be of much 

interest to our subscribers once the coaxial cable operators who 

dominate Turner strip WTBS of its most popular fare in order to 

bolster the cable-only TNT service 

Indeed, there is some doubt in my mind as to how long 

the wireless cable industry will even have access to WTBS Just 

last month, Tele-Communications, Inc , the largest coaxial cable 

operator in the nation, applied to the Federal Communications 

Commission for permission to acquire control over the carrier 

that distributes WTBS to us Unless the FCC acts to assure our 

continued access to WTBS, our subscribers may soon lose access to 

that programming, too 

I mentioned before that I thought most program services 

used the same antitrust lawyer, one who counsels delay On 

second thought, maybe there is a second antitrust lawyer out 

there, one who advises programmers to make wireless cable 

operators offers that include such onerous terms and conditions, 

the offers cannot practically be accepted Recent events 

involving our Detroit and New York wireless cable systems are 

indicative 

One of the most popular types of programming services is 

the regional sports network In Detroit, Pro Am Sport Systems 

("PASS") has exclusive rights to distribute certain Tigers 

baseball games, Piston basketball games, and Red Wings hockey 

games, among others When Microband recently met with PASS to 

negotiate an affiliation agreement that would permit us to market 

that name-brand programming to our subscribers in Detroit (a 
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substantial number of whom have no access to coaxial cable), we 

were told in no uncertain terms that we would have to purchase 

those rights from Barden Cablevision, the cable company which 

holds the Detroit franchise and our competitor PASS would not 

sell to us directly PASS had invited Barden to that meeting, 

and Barden made it quite clear that we would have to pay more for 

the program service than Barden does In addition, Barden 

insisted upon other onerous terms and conditions Although PASS 

has such tremendous marquee value that we may have no choice but 

to accede to Barden s demands, PASS'S refusal to deal, coupled 

with Barden's control over the programming, is certain to have 

adverse financial implications for us 

The situation is not much different in New York City, 

where SportsChannel holds exclusive contracts for the vast 

majority of the Yankees and Mets baseball games, Islanders hockey 

games, Nets basketball games and New York Racing Association 

thoroughbred racing SportsChannel's parent is a coaxial cable 

company, Cablevision Systems Corporation, which, through a 

subsidiary, has the sole coaxial cable franchise for large 

portions of New York City which Microband also serves Through 

this corporate chain, our coaxial cable competitor in the retail 

market has absolute control over whether Microband can provide 

residents of the New York metropolitan area (much of which is 

uncabled) with access to events to which SportsChannel has 

acquired exclusive rights 

Not surprisingly, SportsChannel will not provide its 

name-brand programming service to Microband unless we enter into 

a contract with terms more onerous than those imposed on coaxial 

cable companies -- terms the coaxial cable companies would be 

unwilling to agree to if offered Microband simply cannot accept 

those terms As a result, our subscribers are denied access to 

the exclusive sports programming carried by SportsChannel 
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Other programming services refuse to deal with us on a 

basis which keeps our programming costs competitive with those 

offered to similarly situated coaxial cable systems We must pay 

for Headline News, which is generally available free of charge to 

coaxial cable systems The Christian Broadcasting Network has 

quoted us a rate twice that of its standard cable rates Coaxial 

cable systems are given VH-1 at no charge if they carry its 

sister service, MTV Microband has been asked to pay for VH-1, 

even if it carries MTV And, Microband must pay more for MTV 

than its coaxial cable competitors In effect, Microband pays 

more than double the cost of the MTV/VH-1 package in comparison 

to the rates charged coaxial cable systems Our rates for ESPN 

and BET are also higher than the standard coaxial rates 

Our contract with ESPN also restricts our ability to 

market that service in certain neighborhoods within our coverage 

area ESPN limits our marketing efforts only to residents in 

specified areas where the local coaxial cable company has not yet 

constructed any part of its system 

This pattern of protection of coaxial cable companies 

has a clear anticompetitive effect. We want to market quality 

programming at competitive prices — but our coaxial competitors 

in the retail market appear to control the programmers' product, 

prices and market area, thereby frustrating our efforts to 

compete ana serve the public 

Mr Chairman, the public needs your help Legislative 

action is essential to assure that wireless cable and other 

technologies have an opportunity to compete with coaxial cable 

systems in the marketing of the name-brand programming services 

Last week, the FCC released its final report on the 

competitive workings of the market for retailing satellite pro-
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gramming to home satellite dish owners In that report, the FCC 

concludes that, to the extent problems in the retail marketplace 

stem from coaxial cable market power, the appropriate solution is 

to address that market power, rather than to regulate the program 

suppllers 

In a perfect world, I would agree with that conclusion 

Unfortunately, it is far too late in the day for the approach 

suggested by the Commission There has already been too much 

horizontal concentration and vertical integration The program

ming services must be regulated because, absent regulation, they 

are unable to resist the economic power and control the coaxial 

cable operators exert today 

Should coaxial cable operators be ultimately barred from 

owning programming services' I think so Should limits be 

placed on the number of subscribers a coaxial cable MSO can 

control' I think so But it will be quite some time before such 

restrictions can be imposed, and the necessary divestitures 

consummated Until then, the only way in which wireless cable 

and other alternative technologies can be assured a niche in the 

existing marketplace is for the Congress to provide a mechanism 

that guarantees that programmers do not discriminate on the basis 

of technology 

Since the Cable Communications Policy Act of 1981, 

coaxial cable subscribers across the country have suffered rate 

increases, deteriorating service and capricious programming deci

sions Of course, those coaxial cable subscribers are lucky, at 

least compared to the citizens of major urban areas such as 

Cleveland, Detroit, New York and Washington, who today have no 

access to many name-brand programming services 

Maybe the time has come to remind the monopolistic cable 
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industry that they were once in our position, of when they fought 

a broadcast industry which held all the cards Now that the 

coaxial cable MSOs are fat and rich, they cannot be allowed to 

run rough shod over the public interest It is obvious that the 

big bully doesn't want us to play on his field 

Competition is good, it is basic to our free enterprise 

system The 1981 Act was premised on the development of a 

competitive retail market for the distribution of programming to 

the public Absent legislation that guarantees alternative 

technologies full and fair access to that programming free from 

the anti-competitive conduct of coaxial cable, there will be no 

competitive alternative to coaxial cable Absent legislation, 

coaxial cable's stranglehold on the retail market can only 

tighten 

Thank you 
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EXHIBIT B 
Wireless or Wired Cable. 
Comparable Technologies? 

By George Harter 
General Electric 
Comband Division 

Can the performance of a microwave Multichannel Multipoint 
Distribution Services (MMDS) meet or exceed cable system 
performance'' The answer is y_£s. MMDS performance can meet and even 
exceed cable in fundamental performance areas like received signal 
level, carrier-to-noise ratio and nonlinear distortion products. 
Also, MMDS equipment can provide all of the bells and whistles of a 
cable system like addressability, scrambling and stereo broadcasts 
Combining comparable features and improved performance can make MMDS 
a successful compliment to an existing cable system or a very 
competitive alternative 

Performance 

To begin, let us define a typical MMDS and cable system as shown 
in Figure 1 The MMDS system will utilize an omnidirectional 
transmitting antenna mounted 500 feet above ground level. For 
simplicity we will assume a constant receive antenna height of 20 
feet and a flat earth, realizing the farthest practical receive site 
distance will be limited to approximately 40 miles by the radio 
horizon The detailed characteristics of the transmit and receive 
site equipment are listed in Table 1. 

The cable system design is simple and consists of a series of 
feedforward trunk amplifiers with a generous 2600' of separation 
Each trunk amp breaks off into feeder legs consisting of a bridger 
amplifier and two line extenders The performance levels at the 
output of this second line extender will be compared with the MMDS 
performance levels at the block downconverter output. The 
characteristics of each of the amplifiers are listed in Table 2 

Dsing the systems described above, the C/N was calculated for 
distances out to 40 miles (B0 trunk amplifiers) and is shown in 
Figure 2. The perturbations In MMDS C/N from .5 to 1.5 miles out is 
caused by the elevational pattern characteristics of the transmitting 
antenna Now, 80 trunk amplifiers may not be practical for cable 
system operation, but 40 miles of coverage area certainly is 
practical for MMDS operation. As you can see from Figure 2, the MMDS 
system C/N with only 10 watts of transmitter output power exceeds the 
cable system performance out to a distance of approximately 28 ailes 
(57 trunk amplifiers). Increasing the transmitter output power to 20 
or 100 watts can potential increase the C/N margin even further. 

Figure 2 describes the ideal situation where the C/N is only 
limited by the signal level received at each receive site For 
systems of 2 to 16 channels in size this level of performance is 
quite practical. However, when the number of channels increases to 
beyond 16, the downconverter dynamic range will typically limit the 
maximum allowable received signal level and thus will be the 
controlling factor for C/N This is especially true for clear 
line-of-site receive sites out to distances of 20 to 25 miles from 
the transmitting antenna. 

Likewise, the downconverter dynamic range will usually be the 
controlling factor for the system nonlinear distortion performance 
The architecture of the MMDS transmitting system is optimized for 
minimum distortion generation An individual transmitter is used for 
each channel and channels are combined through the use of passive 
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waveguide combiners. Typical crossmodulation and intermodulation 
numbers of -60 db are very typical at the output of the transmitting 
antenna(s) Therefore, the downconverter is the only active element 
in the system handling the combined power of all channels Because 
of this, the downconverter input level must be kept within the 
specified dynamic range to insure optimum intermodulation and 
crossmodulation performance (typically -55 to -60 db) This 
adjustment of received signal level will ultimately affect the C/N 
ratio 

Cable has a much more severe problem with nonlinear distortions 
because of the number of active devices handling all of the video 
channels crossmodulation, intermodulation and composite triple beat 
will worsen through every amplifier The major contributor to 
nonlinear distortions in a cable system are the feeder lines 
containing the bridger amplifiers and line extenders. These 
amplifiers typically have 20 to 30 db worse distortion figures than 
the trunk amplifiers Because our model of a cable system contains 
only two line extenders and one bridger amplifier per trunk amp, the 
crossmodulation calculations result in excellent performance for both 
cable and MMDS However, unlike MMDS, the potential for distortion 
products to increase grows as a cable system expands 

Limitations 

As described above, MMDS can have significant performance 
advantages over cable However, there are limitations placed on NKDS 
because it is an over-the-air technology. Because of the frequency 
of the MMDS transmissions (2.1 to 2.7 GHZ) it is essentially a 
line-of-site technology. Receive sites with totally or partially 
obstructed views of the transmitting antenna may have tremendous 
variations in received signal strength Receive sites surrounded by 
foliage may experience large signal level fluctuations as the seasons 
change It is essential to insure clear line-of-site between 
transmit and receive sites in order to obtain consistent performance 
at all times. 

However, these problems with terrain and obstructions can be 
managed There are signal strength contour studies available which 
will predict the amount of loss an MMDS operator can expect from 
terrain By combining these studies with intuitive reasoning 
regarding other structures in the propagation area and foliage, an 
KMDS operator can predict his coverage area very accurately 

other Advantages 

Not only can MMDS offer performance advantages over cable, but 
also increased system reliability. Since there is no closed 
distribution system, the only equipment concerns are at the transmit 
site and the subscriber's home The current design trend for KMDS 
transmitting equipment is away from tube technology and towards solid 
state devices. Solid state technology is more reliable and lass 
power consuming 

The receive site antenna and downconverter are designed to 
reside on the subscriber's roof in a variety of weather conditions 
with excellent reliability. However, the potential weak link in the 
receive site installation can be the interconnections from the 
downconverter to the antenna and into the subscriber's home Care 
must be taken to insure all connections are sealed and weather 
tight. The ingress of moisture into these interconnections can have 
considerable impact on received signal quality. 

Another significant advantage to MMDS is the speed at which a 
system can be built Once the construction of the system begins, it 
is not unusual to be ready to install subscribers 1 to 3 months 
afterwards This is significantly better than the typical start-up 
times for a cable system 
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Bells and Whistles 

Currently available MMDS equipment also offers all of the 
operational features of cable systems and then some Signal 
security, addressability, stereo compatibility and spectrum space for 
ancillary data services are all available in MMDS. 

Security wise, both audio and video scrambling techniques are 
available Current techniques consist of video inversion, sync 
suppression, bandwidth compression and combinations of these. 

Addressability is performed through the use of in-band data 
transmission. Current techniques involve transmission in either the 
video or audio paths Along with addressability come features like 
pay-per-view capability, flexible tiering and combining of 
programming, channel mapping and increased deterrents to pirating of 
signals and converters 

Since most MMDS equipment is designed to handle the additional 
audio bandwidth for BTSC stereo, the system is stereo transparent 
from the beginning With the addition of stereo encoders at the 
transmitter site and decoders in the home, subscribers can enjoy 
excellent quality stereo sound 

Conclusions 

A well designed and well managed MMDS system can exceed cable 
system performance in the fundamental areas which significantly 
impact subscriber satisfaction. Through careful and detailed system 
design, MMDS can achieve an excellent reputation as a high quality 
and high performance broadcast service. Also, since MMDS operators 
do not have an expensive distribution system to maintain, more 
attention can be paid to customer service and satisfaction However, 
it is important for an MMDS operator to understand the technical 
capabilities and limitations of his system With this understanding, 
an MMDS operator can build a successful and profitable business 
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Freq <GH» > -
Tx Pwr (watts) » 
Combining Lessas (db) = 
Tx Ant Gain (dbi) « 
Rx Ant Gain (dbi) -
BDC Gain <db> -
Rx Ant TE (Kelvin) • 
BDC NF (db> -
Tx Ant Haight (*t> « 
Tx Ant Tilt (degraes) -
Typ Rx Ant Haight (•ft) • 

2.6 
10 
3 
13 
21 
20 
150 

5 00 
500 
0 5 
20 

Elevation 
Tx/Rx Ant Pattarn 

Distanca Path Loss Rx Laval C/N Angle Attn 
(miles) (db) (dbm) (db) (degrees) (db) 

0.5 
0.7S 

1 
l.S 
2 
3 
4 
5 
6 
7 
8 
9 
10 
15 
20 
25 
30 
35 
40 
45 
SO 

98 SB 
102.40 
104.90 
108.42 
110.92 
114 44 
116.94 
118.88 
120.46 
121.80 
122.96 
123 98 
124 90 
126 42 
130 92 
132 86 
134.44 
135.78 
136.94 
137.96 
138.88 

-28.88 
-26.90 
-30.40 
-21 22 
-21.42 
-23 94 
-26.19 
-28.13 
-29.46 
-30.80 
-31.96 
-32 98 
-33.90 
-37.42 
-39.92 
-41.86 
-43.44 
-44.78 
-43.94 
-46.96 
-47.88 

35.69 
37.67 
54.17 
63.35 
63.15 
60.63 
58.38 
S6.44 
35.11 
33.77 
32.61 
31.59 
50.67 
47.15 
44.65 
42.71 
41.13 
39.79 
38.63 
37.61 
36.69 

-9.80 
-6.41 
-4.69 
-2.97 
-2.10 
-1.24 
-0.80 
-0.54 
-0.37 
-0.24 
-0.15 
-0.08 
-0.02 
0.15 
0.24 
0.29 
0.33 
0.3S 
0.37 
0.38 
0.40 

-21 
-13.3 
-16 3 
-3.B 
-1.3 
-0.3 

-0 25 
-0 23 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Table 1. MMDS aystem characteristics used in analysis. 
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Trunk Amp 
• 

1 
^ 
3 
4 
5 
6 
7 
e 
9 
10 
15 
2o 
25 
JO 
35 
40 
SO 
60 
7o 
8<-i 

TrunI Amp 
Gain = 
NF = 
C/N = 

Eridger Amp 
Gain = 

NF = 
C/N = 

Line Ext 
Gain •= 

NF « 
C/N » 

Distance 
(mi les) 

0 49 
0 9B 
1 4B 
1.97 
2 46 
2 95 
3.45 
3.94 
4.4T 
4 9; 
7.39 
9 85 
12.31 
14.77 
17 2T 
19.70 
24.62 
29 55 
34.4"' 
39 39 

. 
26 
lo 

TrunI Amp 
C/N 

On 
OO 

59 1 

ri 
9. 

59. 

30. 
e 

<IU 

,5<i 
,6<> 

,0O 
w 

62. 1 

59 10 
56 09 
54.33 
53 08 
52.11 
51.32 
S0.6S 
50.07 
49.56 
49.10 
47.34 
46 09 
45.12 
44 33 
43.66 
43.08 
42 11 
41.32 
40.65 
40 07 

Line E t 
C/N 

54 49 
53. 2o 
52.20 
51 4<> 
50.72 
50. 13 
49.61 
49 15 
48 73 
48 35 
46 82 
45 70 
44 BO 
44.06 
43.43 
42 88 
41.95 
41. 18 
40.53 
39.97 

Table 2. Cable system characteristics used in analysis. 
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Appendix C. 
MMDS performance with 100 watts of transmitter power 

Freq <8Hi> • 2.6 
TK PUT (watts) - 100 
Containing Losses <db) • 3 
TK Ant G u n <dbi) • 13 
Rx Ant Gain (dbi > • 21 
BDC Gain <db) - 20 
Rx Ant TE (Kelvin) « 130 
BDC NF <db) - 3 00 
Tx Ant Height (ft) - 300 
Tx Ant Tilt (degrees) • 0.3 
Typ Rx Ant Height (ft) • 20 

Elevation 
Tx/Rx Ant Pattern 

Distance 
(miles) 

0.3 
0.73 

1 
1.5 
2 
3 
4 
3 
6 
7 
8 
9 
lO 
15 
20 
25 
30 
33 
40 
43 
30 

Path Loss 
(db) 

98 B8 
102 40 
104 90 
108 42 
110.92 
114 44 
116 94 
118 88 
120.46 
121 80 
122 96 
123.98 
124 90 
128 42 
130 92 
132 86 
134.44 
133 78 
136-. 94 
137.96 
138 88 

Rx Level 
<dbm> 

-18 8B 
-16 90 
-20.40 
-11 22 
-11.42 
-13 94 
-16 19 
-18 13 
-19.46 
-20.80 
-21 96 
-22 98 
-23.90 
-27.42 
-29 92 
-31 86 
-33.44 
-34.78 
-35.94 
-36 96 
-37.88 

C/N 
(db) 

65 69 
67 67 
64 17 
73 35 
73 15 
70 63 
68 38 
66 44 
65 11 
63 77 
62.61 
61.59 
60 67 
37.15 
34 65 
32 71 
51.13 
49.79 
48.63 
47.61 
46.69 

Angle 
(degrees) 

-9.80 
-6 41 
-4 69 
-2 97 
-2 10 
-1 24 
-0 BO 
-0 54 
-0 37 
-0 24 
-0 15 
-0 08 
-0 02 
0 15 
0.24 
0.29 
0.33 
0.35 
0.37 
0.3B 
0.40 

Attn 
(db) 

-21 
-13 5 
-16.5 
-3 8 
-1 3 
-0 3 

-0 25 
-0 23 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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EXHIBIT C 
ID TOP OF THE WEEK 

Vertical Integration 
The business behind the boom in cable programing 

The setting t$ the Denver office of 
the chief ezecutive of a major MSO 
On the other aide of the desk is some 
one vnth a "great idea" for a new ca 
ble programing service 
Programer It's a goldmine 
CEO Mmmmm 
Programer Well we'll give opera 
tors an equity interest 
CEO Mmmmm 
Programer OK we 11 give you 51% 
ownership but not a dime more 
CEO Mmmmm 
Programer OK OK you can have 
80% but 1 ve got to have S0% to meet 
payroll 

An exaggeration'' Yes But in the past 18 
months cable operator ownership and 
equity participation—the foot soldiers of 
vertical integration—have rapidly be 
come the quid pro quo for launching new 
services 

There are a number of reasons why 
this method of financing/distribution has 
come into vogue Cable operators see 
equity participation as a way to insure 
that services they feci their subscribers 
want will see the light of day It gives 
cable operators greater or in some 
cases total control over the service As 
industry proponents call for cable-exclu
sive programing to differentiate them
selves owning programing services 
takes on more allure For many years 
and to a lesser extent today the cable 
industry has been criticized for relying 
on warmed over network or syndication 
reruns Flush with cash from the com
pletion of most system construction and 
freed from local rate regulation cable 
operators have the money to plow back 
into programing And they are using 
some of that money to take equity stakes 
in programing services 

But although cable operators look at 
equity as a way to acquire a wider range 
of programing and much that otherwise 
might not be produced critics sec the 
same development as an attempt by ca 
ble operators to hoard product and an 
example of an inscnsttivity to exclusiv 
lty arrangements that have helped cable 
prosper 

Programers who have tried to launch 
services in the past 18 months have 
found the shelf space dwindling Chan 
nel capacity is as tight today on cable 
systems as it was in the early 80 s Al

though the situation is expected to ease 
somewhat by the early 1990 s as the last 
of the major urban builds are finished 
and system upgrades continue cable op
erators are wondering how many more 
services can be added since in the end 
consumers wind up paying for them 

Today s capacity crunch which 
threatens to postpone the launch of the 

ATCtOmutar 

one of the industry s most solidly 
backed services Turner Broadcasting 
System s Turner Network Television is 
causing potential programers to offer eq 
uity stakes to operators to insure car 
nage Most of the equity ventures that 
have launched m the last year and a half 
have a telemarketing feature such as the 
Travel Channel The Fashion Channel 
and the QVC Network But other serv 
ices have launched although on a much 
lower scale without equity offerings 
the Consumer Discount Network and 
Movietime for example You TV and 
Teleworld are also on the drawing 
boards for launch next year but neither 
came out of the blocks with equity par 
ticipation ast part of its company struc 
ture 

An equity deal is wonderful for mi 
tial distribution and it secures a lot of 
different fronts says Shen Herman 
vice president sale and marketing 
Fashion Channel which launched with 
65 equity cable operator partners But 
work still has to be done on a day to-day 
basis to make sure it s a working part 
nership If you don t have that the best 
equity deal in the world won t matter 

David Meister Financial News Net 
work director has launched services 
with and without equity In reality 
what you have no matter what the piece 
of paper between the two entities is an 
inherent partnership in the promotion of 
a cable programing service to the con 
sumer says Meister In that process 
a deal is going be made whether you call 
it equity revenue sharing affiliate fee 
commission or whatever Ifitisntarea 
sonablc and fair deal the whole thing 
breaks down 

Cable operators although coming 
from a different perspective also find 
that the equity<amage element is a very 
important part but that aspect alone 
won t carry a service Still some opera 
tors are more bullish than others when it 
comes to ownership or equity participa 
tion Bob Redella vice president pro
graming and investments for Cox Cable 
lists what s important for getting a new 
service off the ground All the pieces 
really have to fit The service has to be 
quality It has to have a continuous flow 
of programing It has to have good man 
agement It has to have the necessary 
finances and finally it has to have car 
nage Cox has taken a strong position 
in program service ownership through 
the Discovery Channel Home Premiere 
Television and its own home shopping 
service America s Shopping Club But 
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the key question in launching a newl 
service said Redella whether equity or 
ownership stakes are involved is Is I 
the program** of quality value for the 
consumer0 

Taking a bit more cautious approach is 
American Television & Communica 
tions the second largest MSO We are 
not out looking for equity positions in 
cable services said Fred Dressier vice 
president of programing We under 
stand why people are offering equtty 
but it s our position that we d rather 
make decisions on the value of the prod 
uct and not the value of the invest 
ment 

White w'n on ttw subject 
An ex tended d iscuss ion on the approaches of various MSO s to owner 
sh ip in p rogram serv ices and an examinat ion into why programers offer 
equi ty in order to ga in d is t r ibut ion cont inues on page 66 A list of the 
pr inc ipa l reg ional sports p rograming serv ices many owned by cab le 
MSO s appears on page 67 

Who owns what with whom m cable networking 
•aelc u n k M 

Ovnerthip Omtnktp 

WTBt 

OCT 

44 300 

41 643 

41 642 

UtA 

MTV 
ttamtnm* 

caw 
JtfleAjla^h.— 

UMfeM 

NMtorCf tM. 

Wckttmt* 
H—dBntNrw* 

FNH 

AME 

Dhconry 

39 000 
37 100 
36 000 
35 834 
35 800 

32 300 

31 053 

31000 

28 352 

27 000 

27 000 

25 600 

C-SPAH 
VH-1 

WON 
Scon 

23 000 

22 900 
22 481 
19 800 

19 000 

HSMI 
C-SPANII 

Tempo TV 

13500 
12500 

12500 

Capital Cities/ABC (80%) RJR 
Nabisco (20%) 
Turner Broadcasting {Ted Turner 
65% Time Inc (ATCJ 115% T O 
1 0 1 % UA 4 8% U l r i M 3 2% 
Warner 1 8%) 
Turner Broadcasting (Ted Turner 
65% Time Inc [ATCJ 115% TCI 
1 0 1 % UA 4 8% UnHt4 3 2% 
Werner 1 8%) 
MCA (50%) Paramount (50%) 

MTV Networks Inc (Viacom) 
Gaylord Broadcasting 
Christian Broadcasting Network 
MTV Networks Inc (Viacom) 
CCABC (33%) Vlscon (33%) 
Hoaret (33%) 
Landmark Communications (for 
mer parent of TeleCable) 
MTV Networks Inc (Viacom) 
Turner Broadcasting (Ted Turner 
65% Time Inc (ATC1 11 5% TCI 
1 0 1 % UA 4 8% United 3 2% 
Warner i 8%) 
Intotech (20%) Dr Earle Brian 
(15%) 
CCABC (33%) NBC (33%) 
Haarat (33%) 
TCI (14%) United (14%) Coi 
(14%) Group W (14%) New 
houaa (14%) management 
New York Life Co Allen & Co 
(30%) 
Cable operator eupportod 
MTV Networks Inc (Viacom) 
Tribune Broadcasting 
infotecn (20%) Dr Earle Brian 
(15%) 
COMB Co (50%) 18 cable oper 
atom (50%) 
Bob Jonnson (51%) BET presi 
dent TCI (16%) HBO (16%) Tad 
(16%) 
Home Shopping Networks Inc 
Cable operator supported 
TCI (pending owner) 

w e 

V l e W M 

M a t y 

Act* 

ftnvf 

11 000 

10 747 

10 700 
10300 

10 100 
10100 

I t 10000 

7 200 

T V 7100 

7000 

6 700 
6000 
5 700 

4 200 
3 200 

SAoyTV 2500 
WHX 2 471 
mvutovsA 2100 
K T V T 1 891 

1400 

iSbmrtf 1049 

Contum. Dhc II 1 000 
Sky Mrdiirt 1000 

1000 
Gatnte to i 900 
G o a p e / t o a f e W e t 844 
Motivation Net. 600 
COM I 526 

Intotech (20%) Or Earle Brian 
(15%)" 
OVC Network (65%) Comcast 
(14%) c a » » — f i t f . (2i%) 
PTL Club 
Intotech (40%) Appalachian Com 
munity Service Network (40%) of 
ficers and employes (20%) 

Silent Network Inc 
Video Shopping Mall (Goodway 
Marketing 80%) 
Trinity Broadcasting Network 
(nonprofit) 
Eternal Word Television (nonprof 
•t) 
Charlie Gee (32%) IS caWe op
erator* (25%) TCI (10 5%) 
United (10 5%) 
Jim Guerao (principal owner) 
Southern Baptist Convention 
TWA Marketing (100%) after equi 
ty offering TWAM will hold 63% 
cable operators 37% 
Home Shopping Networks Inc 
Employes (30%) Mabon Nugent 
& Co SRK Management Loeb 
Partners and Hallmark (70%) 
JC Penney (63%) STN(37%) 
Tribune Broadcasting 
Wodlinger Broadcasting 
Gaylord Broadcasting 
Cooke CeMevtston (9%) Tele-
Cable subsidiary has small per 
centage largest single owners 
Liberty Broadcasting Network 
(nonprofit) 

Entertainment Marketing Inc 
Joneslnt l {parent of Jonee Inter 
cable) 
Cox Cable 
Univisa 
GMNLtd 

Rock Christian Network (nonprofit) 
Entertainment Marketing 

41 
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rot* or TM M X 

15000 
7000 

5300 
4 100 
3 175 

3000 

520 
500 

30 

Tbne Inc. 
Rainbow Program Enterprise* 
(Caetaileton ffyeieme) 50% TCI 

Time Inc. 
Welt Disney Co 
Viacom 
Playboy Enterprises 
RPE (CeMeeHion System) 
Time Hsc 

subscriber* committed to service 

Telthop—FNN is offering equity to « 
FNN will warn two million shares 

Estimatt Showtime does not breakout figures tor Showtime/The 
Movie Channel 

TCI TkMa kUtw 
is based on parcantage of 

(500 000 snares) 

QVC Network—it it presenting owned by the public (65%) I 
(11%) and catte eaeresefs (21%) When cable operators txtrase war 
rants on 463 000 snares of preferred stock redeemable for 10 snares of 
common stock, another 4 83 million snares will be added to tha appro*! 
mately 10 millton shares outstanding At that point cable operitors 
would own approximately 8 3 million shares of the 15 million shares 
outstanding or 56% of the service The largest in that group would be TCI 
(2 150 000) 

•"Fashion Channel—Among the larger cable operators with an equity 
stake are JMeejMa, Amrteaat, ATC l a nam aVeenan CaMevteto* 
la<uaaiii,Cept«*,Ci>wwy Celine f 

"•^•per v u w cewrictM 

tH 
T V 

4000 
2 5 0 0 

, SsMen Capital Taft, TeseCeMe 
TCI ThMaMteaar THma.UA, Waed, United W e e CeMeiHoa via-

ttejttafe AiiMiican. major mo 
tion picture studios 
ATC Cox, TeteCsMa, ConttMiv 
taJ and Wewhooae 20% each 
General Instrument 

CVN—The ownership by la cal 
Ce*i> Cablertetan, Cotoery CoiiilwaiMI, Coate Daniel* A Aaae- shop TV are Cabievision System* Rogers Continental and Warner 

Travel Channel—The final equity offering is to be placed by Dec 1 
whereby TWA Marketing wtll retain 6 million shares and ea 
will be offered 3 5 million 

Shop TV—« has equity commitments from M MSO a representing 
3 3 million subscribe™ MSO a will receive 1% equity m the service for 
each million homes they commit to Cable operators who nave maior 
stakes in other shopping programs such as TCI United and Comcast 
are iota part of Shop Among the MSOs whose systems are carrying 

Regional sports ownership 

SpoftSChannel New York 
Home Team Sport* 
Pnam 
Pro-Am Sport Systems 

New England Sports fretwork 

Pay .apnea. 

1015000 
720 000 
400000 
317000 

210370 

•tote and tars* 
Madison Souare Garden fajtwoik 
Pnme Ticket 
SportsVision Chicago 
Pirates on Cable 
Sportschannel New England 
Home Sports Entertainment 
Sabres Network 
Utah Jazz 
Arizona Spoils Programing Ne*work 
Trail Blazers 
Sportschannel Ptonda 

2120000 
1800000 
1000000 

925 000 
72S.00O 
574 400 
MO 000 
325000 
170 000 
143 000 
35.000 

Bold tace denotes ownership by cable operator or 

r I I i.i nr . 
QnxjpW 
CeaSavtakM S^taan 
Thomas Monaghan Detroit Tigers 

Boston Pod Sox (34%) Brums (34%) 
a )OTi l i i l i ln (30%) 
New Boston TV trie (2%) 

GuKAwastam 
Jerry Buss (50%) U P n l i l i [50%) 
Caeeevfeaw tvataete 
TO 
CaWeifeBleii Syataan 
Houston Sports Asaooaton 
Buffalo Sabres 
Utah Jazz and TO joint venture 
TtosaaHkrac Cable 
Portlana Trailblazers 
r un ui.i iiwian 

company that operates systems through 
another subsidiary Subscnber figures are bom Paul Kagan Associates 

http://THma.UA
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Senator METZENBAUM Thank you, Mr Foster Why do you think 
programmers have refused to deal with you? Would they not want 
the largest possible subscriber base7 

Mr FOSTER That would seem to be the case, would it not, Mr 
Chairman You would think that the programmers would want to 
get as many "eyeballs" viewing them as they possibly could, espe
cially the advertising-supported services However, if they were 
being pressured by the large MSO's not to introduce another com
peting technology, then they would not sell to us So, therefore, we 
believe the programmers are being pressured by the large MSO's 

Senator METZENBAUM What is the difference between your con
cept of delivery and Mr Theroux's concept of delivery7 

Mr FOSTER None, sir 
Senator METZENBAUM IS it logical to think that the wireless in

dustry could create its own programming? 
Mr FOSTER If we were to grow as large as cable—and only when 

cable began to grow did it acquire its own programming—yes, then 
we could However, it is going to take millions and millions of dol
lars to do that We in the old MDS business carried HBO before 
cable did in some instances, and HBO did indeed utilize our system 
throughout the years So therefore, we have had access to HBO 
during that period of time 

Senator METZENBAUM DO you still have it? 
Mr FOSTER We do still have it We were grandfathered 
Senator METZENBAUM Under your system, do you have to go 

only into one area of the community, or can you go into the afflu
ent and the not so affluent? Cable goes into a particular segment of 
the community or the totality of the community depending upon 
the circumstances With your system, can you cover the entire 
community, or are there limitations on that? 

Mr FOSTER We can cover the entire community Our medium, 
Mr Chairman, is a medium of homes reached not homes passed So 
therefore 

Senator METZENBAUM I am sorry? 
Mr FOSTER Our medium is a medium of homes reached, not 

homes passed So, therefore, we do not have to wait until a wire 
goes down the street to serve an individual home We can serve 
any home within our coverage area, and we do We can serve it in 
the middle of the Bronx, we can serve it in the middle of Brooklyn, 
or we can serve it in Westchester We can serve wherever our 
signal goes, which is roughly a 20-mile radius 

Senator METZENBAUM If you do not get the programming of 
some of the more desirable programming that is now on TV 

Mr FOSTER I am sorry, sir? 
Senator METZENBAUM If you do not get, if you are not able to 

obtain the quality programming that is now available on cable TV, 
do you see an economic distress signal sometime in the future for 
the wireless operators? 

Mr FOSTER Yes, sir, indeed I do As long as you sell half a loaf, 
you cannot sell the entire service I could give you one example of 
that If A&P were to sell only Jane Parker foods and not the name 
brand foods, I do not know how many people would go to A&P 

Senator METZENBAUM Thank you very much 
Senator Humphrey? 
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Senator HUMPHREY Mr Foster—and Mr Theroux may answer 
as well if he wishes—how do you compete with conventional cable7 

I mean, are you able to offer services more cheaply or what? 
Mr FOSTER Our service is perceived by the subscriber, the con

sumer in exactly the same way as cable And we offer the tiering, 
the addressability We will be offering the pay per view We will be 
offering the volume control on our remote unit We will be offermg 
the wide variety of services So, therefore, we do have a directly 
competitive service to regular coaxial cable The only difference is 
that our signal comes down from the roof 

As far as price is concerned, our price is expected to be, and is 
now, approximately 15 to 20 percent less costly to the consumer 
than cable is 

Senator HUMPHREY Why is that? Is it your operatmg 
Mr FOSTER Our capital cost is about one-fourth the cost of the 

capital cost mvolved in stringing cable 
Senator HUMPHREY Mr Theroux? 
Mr THEROUX We try to compete on a price basis And we can do 

it partly because our capital costs are lower, but also because the 
cable monopoly has now priced itself so high that there is plenty of 
room for us to price beneath them 

But beyond that, we also compete by giving a more reliable serv
ice In cable, you may be familiar, there are what are called out
ages The cable just goes off when there is a storm or whatever 
But our technology is a broadcast technology that has backup 
power, backup everything We never have outages So that is a ben
efit that we give consumers 

Senator HUMPHREY I take your potential—your signal is line of 
sight essentially, is that correct? 

Mr FOSTER The signal is line of sight except that there are 
many, many instances where the signal does bounce We will reach 
m the city of Detroit, for example, about 96 percent of the homes I 
think that is extending line of sight pretty well 

Senator HUMPHREY But your potential is limited pretty much to 
metropolitan areas 

Mr FOSTER NO, sir The potential for wireless cable goes 
throughout the United States Our current focus is in the urban 
markets because those are the areas where cable has not yet come 
So, therefore, we are trying to serve the unserved, the people who 
do not have access to old-fashioned cable Just as one of the former 
witnesses said, there are people in New York who are looking for
ward to seeing the Bronx Bombers, but they cannot see them be
cause they don't have access to cable We could deliver it if we had 
the programming 

Senator HUMPHREY Practically speaking, do you expect your in
dustry to expand into the countryside? 

Mr FOSTER No, sir, our industry is a niche business It is a busi
ness that can provide service to the many, many people who do 
want service We have not said that we are gomg to destroy cable 
in the slightest Cable has said they want to destroy us But we 
have never even had the temerity to trunk of destroying cable We 
are providing a service to people who cannot get it 
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Senator HUMPHREY That was my earlier question, that your po
tential is pretty much restricted to metropolitan areas, practically 
speaking 

Mr FOSTER Yes, sir 
Senator HUMPHREY In terms of economics 
Mr THEROUX Senator, could I say that the members of our wire

less cable association are right now, as we speak, planning to begin 
wireless cable in less densely populated areas as well It is going to 
be a national event 

But let me say that , in the near future, as wireless cable grows, 
the cost of its equipment and transmitters could go down so far 
that even the smallest town could have a wireless cable operator 
This is perfectly possible and I think it will happen in the future 

Senator HUMPHREY I see Thank you 
Senator METZENBAUM The range generally is about 20 miles? 
Mr FOSTER In general, the coverage area is about 20 miles de

pending on a number of local conditions And I do want to echo 
what Mr Theroux has said There are many pockets in the United 
States tha t do not have cable And there are millions of people in 
small towns as well as large towns who could have access to the 
cable programming through wireless cable 

Senator METZENBAUM YOU are in business promptly as soon as 
you put an antenna on the property? 

Mr FOSTER Yes, sir If you want to use tha t analogy, as soon as 
we have turned on our transmitters in the community, we immedi
ately pass the homes of the community So therefore, we are in 
business immediately 

Senator METZENBAUM If there is an apar tment complex, do you 
need one antenna or 60 antennas? 

Mr FOSTER Our intent is to provide service on an addressable 
basis to individual apartments within tha t building One master 
antenna, in effect, serves the building So, therefore, from the roof
top down we have a minicable system To the roof, it is transmitted 
by over-the-air transmission But within the building, it is a mini-
cable system 

Senator METZENBAUM Thank you very much, Mr Foster 
Mr FOSTER Thank you, Mr Chairman 
Senator METZENBAUM Mr Kocian, happy to have you with us, 

sir 

STATEMENT OF GEORGE KOCIAN 

Mr KOCIAN Thank you, sir Mr Chairman, members of the sub
committee and staff, thank you for the opportunity to appear 
before you to speak about issues which will impact directly on the 
ability of Americans to receive television information and enter
tainment from competitive sources I am the owner of Tiverton 
Dish Farm in Brinkhaven, OH I am also pleased to be the spokes
person for the Home Satellite Television Association, HSTA 

HSTA is the trade association representing consumers and retail 
sellers of home satellite earth station equipment throughout the 
country Our members come from nearly all of the 50 States and 
several foreign countries Our members are extremely concerned 
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over the future viability of direct-satellite-to-home technology to 
provide a meaningful service to the public and competition to cable 
television 

Our concern stems from the fact that cable television companies 
control the hfeblood of home satellite earth stations That hfeblood 
consists of programming Cable companies own and control all the 
major nonbroadcast satellite-delivered services 

Many years ago the Standard Oil Co antitrust battle was waged 
because of the enormous amount of power and control that was 
found to be in the hands of but a few I can see in today's cable 
industry a similar pattern 

When HBO first initiated its scrambling, the introduction was 
accompanied by a massive campaign of negative advertising fos
tered by one of the cable industries major trade associations It 
formed a consortium to ensure that services would be scrambled 
without delay and would be scrambled in a cable-friendly manner 
This meant that scrambling would be accomplished in a manner 
that would not harm the interests of the cable television compa
nies 

For example, when HBO and Showtime 2 years ago initiated 
their scrambling plans, a major portion of that plan was a kickback 
by each programmer to any cable television company of $5 per 
month for any sale the programmers made to a dish owner in the 
cable operator's area After the spotlight was turned on these ac
tivities in hearings before the Senate and House, they were aban
doned 

The technology exists to have real competition between cable tel
evision and home satellite earth stations A competition which our 
members believe would benefit the American consumer by giving 
choice and acting as an effective regulator of cable prices That 
robust competition does not exist today because the cable television 
industry discriminates and controls the source of programming, 
and opens the tap in such a manner so as not to harm its basic 
underlying busmess 

Every home satellite earth station owner in a cable area is a po
tential loss of a cable subscriber whose book value is about $2,000, 
and thus the incentives exist for major cable television companies 
and the programming services which they control, to price pro
gramming in a cable-friendly manner And that is just what they 
have done 

HSTA is not opposed to scrambling Consumers are willing to 
pay a fair price for what they choose to watch Satellite dealers 
expect to be paid for their product Competition exists in the earth 
station hardware business except decoders There is very limited 
competition in the marketing of satellite programming One look at 
the corporate makeup of virtually all of the major satellite pro
grammers shows that they are owned or controlled by either TCI, 
ATC or Viacom, all cable television multiple-system operators 

If discrimination did not exist and competition did, would one 
logically expect that there would have been no $5 kickback to the 
cable companies' Or having renounced that kickback, that dish 
consumers would have had their rates dropped by $5? This did not 
happen 
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When TCI, the Nation's largest cable company purchases, for ex
ample, CNN for its subscribers, it pays a rate of approximately 2 
cents to 17 cents a month When it purchases the identical pro
gramming for viewing by home dish owners, it has agreed to pay 
the rate of $1 per month This is great disparity 

And by paying such a higher wholesale rate, TCI ensures that 
the retail rate to the dish subscriber will be far higher than it 
would otherwise be By paying this higher rate, TCI, which is the 
largest purchaser of satellite programming, has also set a floor on 
what others will be charged for sales to dish owners 

This differential cannot be explained by processing charges or 
backroom billing costs The major independent-of-cable would-be 
distributors, such as the National Rural Electric Co-op and the 
Amway Corp, have both stated they would cover those costs in 
their distribution of programming to home dish owners Yet nei
ther service has been able to contract with the major subscription 
services for delivery of their programming to home dish owners 
The reason is because cable is in control 

To help resolve these issues, we support passage of S 889 Should 
real fair competition still not exist for whatever reason, another so
lution would be the imposition of structural separations Keep 
cable out of the programming business 

Mr Chairman, members of the committee, I would be happy to 
respond to your questions Thank you 

[The prepared statement of Mr Kocian follows ] 
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Testimony of George Kocian 

Mr Chairman, members of the Subcommittee and staff — thank you for the 

opportunity to appear before you today to speak about issues which will impact directly 

on the ability of Americans to receive television information and entertainment from 

competitive sources I am the owner of Tiverton Dish Farm in Brinkhaven, Ohio I am 

also pleased to be the Chairman of the Home Satellite Television Association ("HSTA") 

HSTA is the trade association representing consumers and retail sellers of home satellite 

earth station equipment throughout the country Our members come from nearly all of 

the 58 states and several foreign countries We have been pleased to represent interests 

of consumers and dealers of home satellite earth station equipment before the Congress 

and the Senate on four separate occasions within the last year 

Our members are extremely concerned over the future viability of direct satellite 

to home technology to provide a meaningful service to the public and competition to 

cable television Our concern stems from the fact that cable television companies 

control the life blood of home satellite earth stations That life blood consists of 

programming Cable companies own and control virtually all the major non-broadcast 

satellite-delivered services People buy home satellite dishes because they wish to view 

programming Since the very start of the direct-satellite-to-home transmissions, cable 

companies sought to prevent the growth of this potentially competitive technology by 

denying programming to it and, unable to achieve that result, to control its evolution by 

seeking to ensure that programming to dish owners would only be available in a "cable-

friendly" manner 

Consumers began purchasing home satellite earth stations in 1979 Today, nearly 

two million homes receive their television directly from the satellite by means of a home 

satellite antenna In most cases, those homes lie outside the reach of a full selection of 

over-the-air television stations or cable television However, in a growing number of 
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cases, consumers wishing to choose what services they receive and willing to pay a fair 

rate for such services, look to a satellite dish 

When consumers first began purchasing home satellite antennas, the reaction was 

swift In 1980, then-Congressman Richardson Preyer introduced legitlation which would 

have, had it passed, outlawed the use of home satellite antennas All the major 

subscription services refused to accept payment from dish owners taking the position 

that they would only sell to the public through cable companies The situation hasn't 

changed that much Today, Turner Broadcasting & HBO are still denying access to their 

new Festival and TNT services to dish owners In 1983, a major cable television 

multiple-system operator brought suit against the retail seller of home satellite earth 

stations in Federal Court m Witchita, Kansas, alleging that the sale of home satellite 

antennas was against the law While the cable system ultimately lost, the dealer went 

out of business Services such as Home Box Office wrote letters to manufacturers of 

home satellite equipment alleging that the manufacture and sale of that equipment was a 

violation of law Zoning ordinances were passed in communities from Plantation, Florida 

to Chicago, Illinois whose primary purpose was to protect the interest of the cable 

television companies from competition by direct-to-home satellite communications 

When HBO first initiated its scrambling, one of its executives was widely quoted as 

saying "the skies would go dark for dish owners " The introduction was accompanied by a 

massive campaign of negative advertising fostered by one of the cable industry's major 

trade associations Original efforts to ensure that signals would be scrambled were 

orchestrated by the National Cable Television Association It formed a consortium to 

ensure that services would be scrambled without delay and would be scrambled in a 

"cable-friendly" manner 

By "cable friendly," the cable industry meant that scrambling would be 

accomplished in a manner that would not harm the interest of the cable television 

companies For example, when HBO and Showtime two years ago initiated their 

- 2 -
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scrambling plans, a major portion of that plan was a "kickback" by each programmer to 

any cable television company of $5 per month for any sale the programmers made to a 

dish owner in the cable operator's area. The absurdity of this proposition may be seen 

when it is recognized that the reason that the consumer purchased his/her home satellite 

antenna was either that the cable company had not bothered to provide service to 

him/her or the service was of an inferior quality and the consumer chose instead to buy a 

dish Why should the cable company be rewarded for this* After the spotlight was 

turned on these activities in hearings before the Senate and House Communications 

Subcommittees, they were abandoned. These symptoms are gone. Others still exist, and 

the disease is getting worse 

The technology exists to have real competition between cable television and home 

satellite earth stations, a competition which our members believe would benefit the 

American consumer by giving him/her choice and acting as an effective regulator of 

cable prices Unfortunately, that robust competition does not today exist It does not 

exist because one competitor, the cable television industry, controls the source of 

programming and opens the tap in such a manner so as not to harm its basic underlying 

business Cable television companies today value each subscriber at approximately 

$2,000 Every home satellite earth station owner is a potential loss of a cable 

subscriber Thus, the incentives exist for major cable television companies and the 

programming services which they control to price in a "cable-friendly" manner And that 

is just what they have done 

HSTA is not opposed to scrambling Consumers recognize that subscription 

programmers must be paid for their product Satellite dealers are businessmen and they 

too expect to be paid for their product The difference is that there is competition in 

the manufacturing and sale of satellite earth station hardware (except decoders) There 

is very limited competition in the marketing of satellite programming This is because 

when one looks at the corporate makeup of all of the major satellite programmers (HBO, 

- 3 -
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Showtime, Turner Broadcasting, MTV, Nickelodeon, Cinemax, The Movie Channel, etc ), 

one finds that they are owned or controlled by either TCI, A T C or Viacom, all cable 

television multiple-system operators While HBO and Showtime may compete for cable 

subscribers, they most definitely are not engaged in vigorous competition for home dish 

viewers If they were, one would logically expect that there would have been no $5 

kickback to the cable companies or having renounced the kickback that dish consumers 

would have had their rates dropped by $5 This did not happened 

Let us look at one example When TCI, the nation's largest cable television 

company purchases CNN for viewing by its cable subscribers, it pays a rate of 

approximately $ 02 - $ 17 per month When it purchases the identical programming for 

viewing by home dish owners, it has agreed to pay the rate of $1 00 per month This is a 

great disparity and by paying such a higher wholesale rate, TCI ensures that the retail 

rate to the dish subscriber will be far higher than it would otherwise be By paying this 

higher rate, TCI which is the largest purchaser of satellite programming, has also set a 

floor on what others will be charged for sales to dish owners This differential cannot be 

explained by processing charges or backroom billing costs The major mdependent-of-

cable would-be distributors such as the National Rural Electric Coop and the Amway 

Corporation have both stated that they would cover those costs in their distribution of 

programming to home dish owners Yet, neither service has been able to contract with 

the major subscription services for delivery of their programming to home dish owners 

The reason for this is cable control. 

The cable industry has argued that the rates for subscription programming to dish 

owners are about the same as those to cable subscribers This is misleading and an 

"apples" and "oranges" comparison Approximately 50% or more of the rate that a cable 

subscriber pays each month goes to pay off the cost of the cable plant and service 

required to get that consumer the signal A dish owner has already paid that cost when 

he/she has purchased a satellite dish So you are comparing different services You are 

- 4 -
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comparing apples on the tree and apple pie If a market existed, dish owners should pay 

substantially less than cable subscribers Also, such comparisons fail to mention a $400 

decoder cost dish owners must pay 

No independent-of-cable or "third-party" packagers have been able to develop a 

complete package of programming for sale to dish owners, although many have tried 

Absent the existence of such packagers that have a real incentive to aggressively pursue 

this market, real competition in the delivery of satellite services to residential 

consumers will never exist 

Even the basic question of access of home dish owners to satellite programming is 

in question with the recent announcement that HBO's new KU-Band services and "TNT" 

proposed by Turner Broadcasting may not be offered to home dish owners Consumers 

are almost back to where they were a half decade ago — fighting for basic access to 

satellite programming 

There is another form of exclusivity that is just as harmful and that is the 

exclusivity provision which the satellite packagers such as HBO obtain from the major 

Hollywood studios These contracts often give the satellite packagers an exclusive over 

the studio's product for delivery over a national satellite distribution network This 

exclusivity will severely restrict future would-be packagers of programming from being 

able to enter either the packaging for cable subscriber business or the packaging for the 

direct satellite-to-home market Cable is leveraging its control over access to existing 

cable homes into future control over access to all homes which can be served by 

satellite In the process it is unfairly restricting competition by denying consumer 

choice 

One other area of anti-competitive action may be seen in the growing problem of 

piracy General Instruments Corporation has a de facto monopoly over manufacture and 

control of scrambling technology It has set prices for its hardware artificially high 

Unlike every other item of consumer technology, they have not been reduced over time 

- 5 -
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Despite assurances from that company, sometimes parroted by regulatory agencies, it 

has been unable to stop the growing problem of signal piracy Thousands of dish dealers 

have been faced with the alternative of going out of business or marketing illegal chip 

sets which allow viewing of programming without payment of it These chip sets are not 

cheap and may cost a thousand dollars or more HSTA does not support this activity It 

is firmly opposed to piracy HSTA does point out, however, that if the marketplace 

really did exist, prices would be reduced to a level that would minimize incentives to 

purchase illegal chips Black markets usually exist where there are no free markets and 

that is the situation with respect to satellite programming and decoders Efforts in the 

courts alone will not even come close to stopping this activity So long as the price of 

satellite programming is artificially high, there will be an incentive by some to engage in 

piracy While we favor aggressive anti-piracy campaigns, we are not naive enough to 

believe that this alone will solve the piracy problem 

To remedy the problems which we see in the marketplace, HSTA has supported 

S 889 and continues to vigorously support this legislation By providing competition to 

cable television companies in the form of fostering independent-of-cable third-party 

packagers of programming, we believe that a competitive marketplace is most likely to 

exist If S 889 is not passed, and if the third-party packagers continue to be 

unsuccessful in their efforts to obtain marketing rights under terms and conditions no 

less favorable than cable operators are able to obtain satellite-delivered programming, 

then the future of the satellite-to-home communications will be in the hands of the cable 

television companies One solution would be the imposition of structural separations — 

separate control over programming from the means of its debvery Keep cable out of 

the programming business 

There are many precedents for this action Forty years ago, the courts saw the 

potential for anti-competitive behavior and restricted the ability of the Hollywood 

studios to own movie theater outlets at an early stage of those industries' 

- 6 -
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developments Several decades ago, the FCC and more recently the Congress, saw the 

potential which a local broadcaster has to prevent competition from a cable company in 

its service area. They acted to prevent this cross-ownership These rules were codified 

in the 1984 Cable Act Broadcasters cannot own cable companies in their local service 

area These rules have worked well As a result, both industries have thrived 

It is not too soon, in fact, we desperately hope that it is not too late to begin 

considering this type of structural remedy in the case of the sale of programming to 

home satellite antenna owners If independent-of-cable third-party programmers are not 

permitted to purchase at wholesale, for sale at retail the same way cable operators do 

for sale to their subscribers, then we believe that a separation's policy of hardware from 

software must be considered We reach this conclusion only reluctantly But we have 

waited since the beginning of this decade and have only seen more and more control 

exercised by the cable industry over the satellite-to-home industry to the detriment of 

the consumer The disease is spreading S 889 is one cure Structural separations is 

another 

Thank you Mr Chairman and members of the subcommittee I would be happy to 

respond to any questions which you may have 



432 

Senator METZENBAUM I have some questions 
But first, I think I would like to hear from Mr Burke, who I un

derstand represents the United Satellite Industry Association, 
North Little Rock, AR Mr Burke? 

STATEMENT OF THOMAS BURKE 

Mr BURKE Thank you, Mr Chairman I have been a satellite 
dealer since 1979 And at one time in 1986, January of 1986, there 
were approximately 12,000 satellite dealers in the United States I 
have been a spokesman for the industry since the inception of the 
programming scrambling 

In 1985, we were selling over 50,000 satellite systems per month 
Today, there is less than 2,000 satellite dealers left What has hap
pened? Have we failed in the marketplace? Is there better competi
tion that is selling systems for us? That is not true Have the prices 
risen in the satellite systems so that the consumer will not buy it? 
No, in fact, prices are half today what they were in 1985 

The reason for the failure of the satellite systems was brought up 
when I testified before the Commerce Commission in 1986, and the 
same is true today The failure rate of the satellite dealer, distribu
tor and the manufacturer is a direct result of an orchestrated con
spiracy by the cable industry A conspiracy to effect control of our 
industry growth, to prevent a competitive market and thereby 
extend the monopolies they now enjoy into areas that they never 
intended to serve 

As our technology progressed and prices became much lower 
than they were, people in the cities, for the first time, had an alter
native to the cable programming Purchase a satellite system' The 
cable companies, realizing that they were in basically a dinosaur 
world and facing our high technology, concentrated their efforts In 
a concentrated industry, which exists, they shut off the supply of 
programming, leaving the dealers without anything to sell 

In 1984, cable programmers were given authority to scramble 
and they did so But before they set up a distribution system for 
the TVRO In short, the cable industry correctly viewed the TVRO 
market as its strongest competitive threat and then shut off the 
supply of programming Even though the whole point in TVRO is 
so the consumer does not have to get his programming through the 
cable system, when you limit the competition, economics teaches 
you that prices stay high and consumers are hurt 

Now we know that HBO and all the other programmers deserve 
to be paid for their programming services Neither I nor any of the 
other dealers that I represent support any illegal efforts to pirate 
cable satellite programming But the cable industry has used 
scrambling to squelch competition from our industry If you want 
to see programming with your satellite dish today, you must buy it 
from the cable industry 

There are three reasons why I think there is a conspiracy First, 
virtually all major programmers scrambled at approximately the 
same time in 1986 and 1987 The lawyers tell me that concentra
tion in a marketplace makes collusion easier, and it certainly ap
pears that way in the cable industry 
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Second, all the programmers selected a smgle company to manu
facture the necessary descrambling equipment and to operate the 
descrambling system The cable mdustry knew what it was doing 
there 

Third, and overlooked by many people but brought up by these 
gentlemen, almost all of the major cable programmers are vertical
ly integrated, are owned jointly or affiliated with MSO's When the 
cable systems scream, the programmers really jump 

Now I do not have any absolute proof of a conspiracy I do not 
have a smoking gun document showing the members of this con
spiracy, but I do think this evidence exists Now I understand the 
Justice Department reported last year that it had not found suffi
cient evidence to prove a conspiracy But given what I know about 
this administration on antitrust, I do not believe the Justice De
partment would recognize a conspiracy if it hit them on the head 
[Laughter ] 

Mr BURKE In 1986 I stated, 20 months ago, the cable companies, 
fearing competition from our high-tech distribution are denying us 
programming through manipulation of the cable programmmg as
sociation In a last-ditch effort in 1986 to salvage our business, we 
the dealers banded together and formed a satellite dealers co-op 
We wished to purchase at that tune, and still do, a compatible de
coder and market it with the programmmg 

In summation, we the satellite dealers who sold all those dishes, 
we maintain them, we know the names of those people, their dogs, 
everyone else, they are on a friendly atmosphere with us We can 
provide rural America with programming and serviceable decoders 
Nobody else can do it in a friendly atmosphere 

And somewhere m this mass of confusion I stated m 1986, a solu
tion must present itself The solution to all the problems will not 
come easily But the dealers survival package can be obtained 
when wholesale distribution by qualified third-party distributors is 
accessible to the TVRO owner We are willing to work with the 
programmers and market their product We just want to be able to 
do it on an equitable, fair and reasonable, level playing field 

In closmg, Mr Chairman, the TVRO mdustry has been decimat
ed, not because it could not compete but rather because it compet
ed too well 

[The prepared statement of Mr Burke follows ] 
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STATEMENT OF 

TOM BURKE 

NORTH LITTLE ROCK, ARKANSAS 

Mr Chariitian - members of this committee. 

Since 1979, I have served my community as a retail TYRO Satellite 
Dealer In addition) I serve as president of the United 
Satel1ite Industries Association - a retail dealer group 
encompassing forty-nine states 

I have experienced the rise of the satellite industry from 
nothing to a viable multimillion dollar entity, and I have seen 
the demise of this same industry in a short 2*t months. 

The satellite industry is in shambles The TVRO dealers* 
distributors* and manufacturers are disappearing at an alarming 
rate There were approximately 15*000 dealers in 1995, selling 
more than 50>000 TVRO systems per month* today there aro less 
than 2,000 dealers 

The failure rate of the satellite dealer* the distributors* and 
the manufacturer is a direct result of an orchestrated conspiracy 
by the cable industry, a conspiracy to effect control of our 
industry growth, to prevent a competitive market, and thereby 
extend their monopoly they now enjoy into areas they never 
intended to serve * 

Have we been beaten in the market place by larger more efficient 
nationwide retailers NO Have equipment prices risen* so that 
consumers cannot afford our product NO Quite to the contrary, 
prices for TVRO systems today are half of what they were in 1985* 
and there are no "Montgomery Ward' typo firms in our retail 
business 

There are very large firms in the cable television industry, 
however Companies such as Time and Tele-Communications, Inc * 
were huge in 198^ and are vastly larger today Concentration in 
the cable business is steadily increasing, while the Federal 
Trade Commission* the Justice Department and the FCC stand by and 
do nothing. Cable MSO's are expanding horizontally* by buying 
more and more cable systems* and vert ically, by integrating with 
cable programming services* and all at an alarming rate* it is 
hard to belive that with all the mergers and acquisitions over 
the past few years, none of them raised enough antitrust concerns 
to merit even an investigation by these federal agencies. 

TVROs started as an alternative to cable television* allowing 
consumers in areas where cable had yet to reach to receive 
programming directly off the satellite As technology progressed 
and our prices fell dramatically* TVROs became a real competitive 
threat to local cable systems, because consumers — for the first 
time — had an economic alternative to subscribing to cable 
television. 

The cable industry realIzed this and reacted in a manner typical 
of large, concentrated industries they shut off the supply of 
programming, leaving dealers without anything to sel1 By 
refusing to deal with the satellite market, cable programmers and 
cable systems have preserved their local monopolles and made it 
virtually impossible for satellite dealers to compete 
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This is not the first time this has happened. HBO, for (Miopia, 
for years refused to sell programming to SriATV systems* private 
cable systems in apartment complexes! and the like, to protect 
the cable systems of its sister company) ATC. In 198<t, cable 
programers were given the authority by Congress to scramble their 
signals. They did so. But they scrambled before they had set up 
any distribution system for TVRO owners. And when they finally 
set up a distribution system, they refused to allow satellite 
dealers into the system. Instead limiting distribution rights 
only to cable systems. 

Now HBO refuses to sell to overbuild cable companies who install 
a second competitive system within a given area In short, the 
cable industry correctly viewed the TVRO market as its strongest 
competitive threat, and then shut off the supply of programming 
to that market Virtually across the board, TVRO owners must now 
pay the local cable system for their programming — at prices 
higher than those charged to cable subscribers — even though the 
whole point of TVROs is that the consumer doesn't have to get his 
programming through the cable system When you limit competition 
like this, economics teaches that prices stay high and consumers 
are hurt. Here> the TVRO consumer is being ripped off and the 
TVRO dealer isn't permitted to sell programming to his customer. 

To be sure, Mr. Chairman, there is nothing wrong with scrambling; 
HBO and other programmers deserve to be paid for their 
programming services. Neither I nor any of the dealers I know 
support illegal efforts to "pirate" cable satellite programming. 
But the cable industry has used scrambling to squelch competition 
from the dish market. The programmers have kept prices high and 
preserved the monopoly that local systems enjoy over distribution 
of programming If you want to receive programming with your 
TVRO, you've got to buy it from the cable industry. 

There are three reasons why I think cable scrambling policies are 
the result ©f a conspiracy First, virtually all major 
programmers scrambled at the same time, in 1986-07, and did so 
before they had any real plan far selling the programming to the 
dish market Lawyers tell me that concentration in a market 
makes collusion easier! that certainly is the case in the cable 
industry 

Second, all of the programmers selected a single company to 
manufacture the necessary de-scrambling equipment and to operate 
the tfe-scrambling system. The shortage of de-scrambling 
equipment, which still continues, shows that the cable Industry 
knew what it was doing. 

Third, and overlooked by many people, almost all of the major 
cable programmers are vertically integrated, owned Jointly or 
affiliated with MSQs. When the cable systems scream, the 
programmers listen If you go back and review the record, I am 
sure you will find that cable systems argued and pressured 
programmers into scrambling to protect the systems from 
competition from fishes. So, there was a vertical conspiracy 
(between systems and programmers) as well as a horizontal 
conspiracy (among programmers). 

Mr Chairman, I don't have absolute proof of this conspiracy. I 
don't have a "smoking gun" document showing the members of the 
conspiracy I do think this evidence exists The Justice 
Department is still conducting an antitrust investigation into 
these scrambling issues. If they have the evidence, then their 
refusal to take action is an abdication of their 
responsibilities If they don't have the evidence, then their 
inability to get it is even worse. 
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I understand the Justice Department reported last year that is 
hadn't found "sufficient evidence" to prove a conspiracy. Given 
what I know of this Administration's antitrust policies, t don't 
think they would recognize a conspiracy if one hit them over the 
head. 

In closing, Mr. Chairman, the TVRO industry has been decimated 
not because it couldn't compete, but rather because it could 
compete too well The cable industry sees satellite dishes and 
dealers as the major threat to their local cable system 
monopolies They have used scrambling to foreclose our access to 
programming and preserve those monopolies Consumers who bought 
dishes in order to avoid dealing with cable systems now must deal 
with them while the satellite dealers are left out in the cold. 
All this, I believe, is the result of a conspiracy among cable 
systems and cable programmers 

Thank you for you attention. I remain available for any 
questions 

Senator METZENBAUM Thank you, Mr Burke 
Mr BURKE Thank you, sir 
Senator METZENBAUM Let me be clear on the record As I under

stand it, your complaint is not that you cannot obtain the pro
grams, but that the program is not made available on a fair basis 
Is that correct? 

Mr BURKE Yes, sir, that is correct As a comparison, there is a 
Superstar Connection it is called, Mr Jack Riley operates it out of 
Tulsa, OK I think there is three major superstations there, WPIX, 
KTVT, and WGN On November 8, 1986, Mr Riley and I, we were 
with a group of people in Washington and he divulged to us that 
he was selling those three programs at that time to cable compa
nies at 25 cents per month per subscriber, 10 cents, 8 cents and 7 
cents if you took all three of them 

We informed the co-op At that time, I offered him twice that 
amount, or $6 a year And we agreed—and I had thousands of 
pledges from dealers all over the country—we agreed to purchase 
hundreds of thousands of units at $6 per year Mr Riley refused at 
double the price of cable and on a volume basis At that time the 
price to us was $36 a year as compared to $3 a year So that is 12 
times the amount 

This is the reason, sir, that we are in the situation we are in 
right now, its disparity in the pricing' The cable company basically 
has control of those programmers and they refuse to allow distribu
tion to a third party in competitive prices 

Senator METZENBAUM Thank you, Mr Burke 
HBO will testify, Mr Kocian, that it sells its HBO directly to 

home dish owners at a better price than cable subscribers pay Do 
you disagree? 

Mr KOCIAN I would have to dispute that, sir, on the grounds of 
an equal comparison I feel they are not making an equal compari
son It is rather a complicated formula, but just touching on the 
highlights of that comparison would be, first, a home dish owner 
has to pay $400 up front for the decoder that is needed to receive 
HBO on their satellite system This box is supplied by a cable 
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system at a buck, two bucks, or three bucks a month, monthly 
charge That is the first major disparity 

Second is that the rates are not equal from the point of view of a 
home dish owner that this is his own cable system He is responsi
ble for the equipment He is responsible for the service of that 
equipment Again, this is a service that the cable company supplies 
to its consumer, for which the consumer pays 

A few other items along these lmes add up to the fact that only 
about half of what a consumer of cable pays is directly responsible, 
in terms of programming The other half is for the cable plant, et 
cetera So that at that rate, a dish owner should pay exactly half or 
thereabouts what a cable consumer pays 

Senator METZENBAUM In his testimony, Mr Thomson states that 
a home dish owner can buy cable programming from TCI for about 
$10 50 a month while TCI cable subscribers pay about $15 Is that 
true*? 

Mr KOCIAN It depends on how you read that I, myself, before I 
left yesterday to come to this hearing, called TCI, or at least I 
thought it was TCI It was from a full-page ad in a current "On 
Sat" magazine to home dish subscribers I believe that figure you 
quote is accurate 

However, when I called, I found out I was not calling TCI, I was 
calling NetLink They told me that I would only be able to receive 
that package, one, if I was close to or m a cable company area And 
not only a cable company, TCI cable company area That is No 1 

Number two, in that package, as a basic, which is what you are 
citing for the $10 plus figure, includes some network channels that 
TCI is presently, I understand, receiving free from the networks If 
I can receive that where I am, in Brinkhaven, OH, which I can and 
cannot, depending on what you want to call quality on the TV set, 
I will be cut out of those three channels Those are the network 
channels 

However, that $10 95 will not be reduced to me I will continue to 
pay that 

This and a few other comparisons add up to the fact that no, we 
are not being treated fairly or equally 

Senator METZENBAUM Not all cable programming is owned by 
cable Is the programming any easier to obtain from noncable 
owned program companies' 

Mr BURKE NO, sir There are three at the present time, and 
only three, that is allowing renewals for third-party programming 
that they have now, which of course comes through them I think 
it is United Video and Prime Time 24, and there is one other 

It would appear that, of course, the cable industry has told those 
programmers that if you are going to deal out there with the 
TVRO market, you are going to keep the pricing at a point that we 
can control the sales of those satellite systems We do not want 
that competition in the city 

Mr Chairman, we welcome the wireless cable into the competi
tive field that we are in, delivering entertainment to these homes 
We are in some of the suburbs and certainly in the rural areas We 
would welcome the competition, but there can never be a competi
tive factor between us unless programming is available to all of us 
at a competitive price, or the same basically as the cable 
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Senator METZENBAUM Thank you very much I appreciate the co
operation of all the members of the panel Thank you 

Our next panel consists of Mr James P Mooney, president, Na
tional Cable Television Association If your very distinguished 
counsel Bill Oldeker is with you, please be good enough to bring 
him to the table, as well Mr Joseph Collins, president of the Home 
Box Office, Inc, of Washington Mr Amos Hostetter, chairman and 
chief executive officer, Continental Cablevision, Inc , of Boston Mr 
Robert Thomson, vice president, Government Affairs, for TCI, 
Denver, CO 

We are happy to have each of you with us 
Mr Mooney, you are on 

STATEMENT OF A PANEL CONSISTING OF JAMES P MOONEY, 
PRESIDENT, NATIONAL CABLE TELEVISION ASSOCIATION, 
WASHINGTON, DC, JOSEPH COLLINS, PRESIDENT, HOME BOX 
OFFICE, INC, WASHINGTON, DC; AMOS HOSTETTER, CHAIRMAN 
AND CHIEF EXECUTIVE OFFICER, CONTINENTAL CABLEVI
SION, INC , BOSTON, MA, AND ROBERT N THOMSON, VICE PRESI
DENT, GOVERNMENT AFFAIRS, TCI, DENVER, CO 
Mr MOONEY Thank you, Mr Chairman I had not understood 

that our distinguished counsel, Mr Oldaker was to be with me, so I 
did not bring him I hope you will forgive me for that 

Senator METZENBAUM I know Mr Oldaker personally and I just 
thought that if he was with you, I would be very happy to have 
him with you, not because I thought it was necessary He is a per
sonal friend 

Mr MOONEY Thank you, sir 
Mr Chairman, if it is agreeable to you, I will summarize my 

statement, knowing that you are short for time 
It is well known that cable television had its origins as a commu

nity antenna service designed to bring broadcast signals to rural 
areas With the development of satellite communications, however, 
we got a chance to be something else 

As cable began to build in more populated areas, it was required 
to come up with programming One of the gentlemen on the previ
ous panel said something about people buying programming, and I 
agree with that I think that is what they do buy 

We had to come up with programming that was sufficiently dif
ferent from what was available free, off air, on conventional televi
sion in order to persuade people that there was value associated 
with paymg a monthly fee And thus, the origins of Time, Inc, put
ting HBO up on the satellite for national distribution Similarly, 
that was the incentive for Viacom going ahead and putting services 
like MTV and Nickelodeon up on the satellite for distribution to 
cable systems all over the country 

That, incidentally, was also the incentive for the cable industry 
inventing C-SPAN, which is the first instance of a public affairs 
network being put up in which public events, including the pro
ceedings of the House and Senate, are transmitted unedited and 
uncommented on, m order to bring new understanding to the 
American public of how their government operates 
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Senator METZENBAUM I might say that it is interesting that only 
a limited number of cable stations carry C-SPAN and some carry 
just House, some just the Senate I just would make the point to 
you that, although I think the service is a superb one and I have 
heard great comments about it from people throughout my own 
State, and the country as well In my own State, I do not think 
that hardly any of the stations carry the Senate and a number of 
them carry the House, but not all of them, that is for sure 

It is one thing to create a system It is another thing to see that 
once it is on the box, it is fine But if it is not being carried, what 
value does it have' 

Mr MOONEY We understand your comment, Senator We encour
age the carriage of C-SPAN The cable industry is undergoing one 
of its periodic shortages of channel capacity The average system 
today still has only 35 channels I think that as these systems are 
rebuilt and more capacity becomes available, you will see much 
more carriage, especially of C-SPAN II, which carries the Senate 

Senator METZENBAUM C-SPAN II, my guess, is not carried in 
three areas m Ohio My opinion is that anything that can produce 
revenue gets a channel slot And C-SPAN, which is a public serv
ice and which is very much watched by many people who want to 
watch it, to see really what their public officials are doing, they do 
not have an opportunity to do so 

I do not think you can get it in Washington, as a matter of fact, 
unless you pick up 56, which I think is Baltimore or some place 

Mr MOONEY Cable in Washington is still under construction I 
think the fact that the House is on in more places in the Senate is 
simply an accident of which body went first in allowing television 
in But I think also that your comments in this forum will further 
help and encourage cable systems to put both of these services on, 
as I think they should be 

Senator METZENBAUM We will give you extra time for my 
having taken yours [Laughter ] 

Mr MOONEY The point I am trying to make however, in general, 
is that cable has had to invent its own programming If we had not 
gone ahead with services like Nickelodeon, which is children's pro
gramming, and C-SPAN which we have discussed at some length, 
and Black Entertainment Television, and other of what might 
properly be described as specialty channels, it is highly unlikely 
that anyone else would have stood up on the outside and put up 
the risk capital to invent these services 

But we had to For if we did not distinguish ourselves from free 
television, we were not going to get too far 

Cable today, as has been said, is of course a much different phe
nomenon than was the case 10 years ago Yes, we do now serve 
slightly more than 50 percent of all TV households We wish that 
we served a higher percentage, however, and indeed a higher per
centage than just the 57 percent of households which are able to 
take cable and actually do 

This is going to spur and drive further investment in program
ming, so we can bring even more and especially better alternatives 
to the public and persuade that other 43 percent who do not sign 
up to do so 
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I was interested to hear Mr Kocian, on the former panel, say 
"keep cable out of programming " If you did that, there would not 
be half as much cable programming as there is 

Many people believe that the Cable Act totally deregulated the 
industry, but this is far from accurate It is true, we did win rate 
deregulation, but Congress also confirmed the authority of local 
governments to decide how many cable companies may operate 
within a given franchise area 

Senator METZENBAUM Is that not totally unrealistic9 How many 
communities in this country have duplicative services or competi
tive services in the same area7 

Mr MOONEY Senator, the point I am trying to make is that it is 
entirely within the jurisdiction and discretion of city councils to 
decide how many franchises they want to grant in a given area 

Senator METZENBAUM Mr Mooney, I have to tell you Some of us 
feel that we were had when we passed that bill I think that, as I 
said in my opening statement, as loudly and as clearly as I can, 
this Congress in my opinion is ready to reexamine that whole 
issue, particularly with rates and with respect to availability of 
programming I cannot say it loudly enough 

Mr MOONEY We are sensitive to your concerns about that, Sena
tor I wish I had more than 5 minutes, so I could get it all out on 
rates 

Senator METZENBAUM I am going to come back to rates in my 
question, so you will have a chance 

Mr MOONEY Shall I pass rates, now7 I am going to pass over 
rates 

Senator METZENBAUM Give me a summary 
Mr MOONEY The summary is that we commissioned Arthur An

derson to do a study of what happened to rates in the cable indus
try during the first 6 months of 1987 and, to my knowledge, that is 
still the most recent information available The Anderson study 
shows that while the average basic rate increased by 10 6 percent 
during the first 6 months of 1987, the average rate for premium 
services declined by 2 3 percent with the result that the average 
net subscriber bill increased by only 6 7 percent 

These findings are confirmed by the Bureau of Labor Statistics 
figures, which show average net cable rates up by only 6 6 percent 
from 1986 to the end of 1987, and by similar studies conducted by 
Kagan Associates, the media analyst firm 

[Material submitted by Mr Mooney follows ] 
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TESTIMONY OF JAMES P. MOONEY, PRESIDENT & CEO, NATIONAL CABLE 
TELEVISION ASSOCIATION, BEFORE THE SUBCOMMITTEE ON ANTITRUST, 
MONOPOLIES, AND BUSINESS RIC2TS, COMMITTEE ON TEE JUDICIARY, UNITED 
STATES SENATE, MARCH 17, 1988 

Mr. Chairman and members of the Subcommittee, my name i s James 

Mooney and I am president of the National Cable Television Association 

(NCTA). NCTA i s the pr inc ipa l t rade a s s o c i a t i o n of the c a b l e 

t e l e v i s i o n industry and represents over 2,700 cable systems serving 

more than 80% of the 45 million cable homes in the United S t a t e s . We 

also represent 56 cable progrannang services which create, package and 

provide quality TV programming for cable subscribers. 

I w i l l confine my prepared statement to two points: a nutshell 

history of cable's development as a t e l e v i s i o n medium, and a br ie f 

report on the industry's performance subsequent to the passage of the 

Cable Communications Policy Act of 1984. During the question period, 

of course , I w i l l be happy to answer any questions touching these or 

other topics the Subcommittee may wish to raise . 

Cable t e l e v i s i o n has i t s origins as a community antenna service 

designed to bring broadcast s i g n a l s t o rural a r e a s o u t s i d e the 

ordinary range of conventional broadcast transmit ters . With the 

development of s a t e l l i t e communications, however, there arose the 

p o s s i b i l i t y of developing nat ional ly d i s tr ibuted made-for-cable 

programming networks which could easi ly be provided to cable systems 

across the country. 

The cable industry's interest in developing such services i s easy 

t o understand. If cable was to become more than a rural phenomenon, 

and do business in heavily populated areas where f ree , over the a i r 
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broadcast transmissions were easily available, we would have to offer 

something more than a community antenna service. We would have to 

offer a l t e rna t ive television programming sufficiently attractive and 

different from what was available free, off-air to convince the public 

that cable service was worth the monthly subscription fee. 

Thus Tune, Inc in 1975 launched s a t e l l i t e d i s t r ibu t ion of i t s 

HBO sports and movie service, a service i t previously distributed 

primarily over i t s Manhattan cable system. Within three years HBO had 

over two million subscribers on over 700 cable systems, and the pay TV 

era was born. 

S i m i l a r l y , in 1978 Viacom, a major cable operator, began 

sa te l l i t e distribution of the Showtime movie service as an alternative 

to HBO. Viacom subsequently acquired both MTV and Nickelodeon, 

networks devoted to music videos and c h i l d r e n ' s programming, 

respect ively, both of which at the time were financially uncertain, 

but showed great promise as alternative TV formats. 

To take another example, in 1979 a group of cable operators 

created an entirely new public affairs network unique to cable This, 

of course, i s C-SPAN, the non-profit service which transmits gavel to 

gavel, unedited and uncommented-on proceedings of the House and Senate 

as well as other events of public importance. 

All of these are primary examples of how the cable industry's own 

growth imperatives led i t to create new forms of television to offer 

to the viewing public. Vertical integration, however, i s not the only 

form in which cable programming has developed. ESPN, the sports 

network serving virtually every cable heme is owned by ABC/Cap Cities, 
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a major broadcast company. USA Network, which reaches over 90% of 

cable hones, is owned by Universal and Paramount, two major movie 

s tudios . The Disney Channel, which i s the fas tes t growing of the 

premium services, i s owned by another major studio. 

In any event , the world of television has been unalterably 

changed by cable. In 1975, when HBO was launched on s a t e l l i t e , 

" television" to most people meant ABC, CBS and NBC, which among them 

garnered about a 90% share of a l l viewing. Today, however, television 

means cable, too, and in households which take full cable service, 

including one of the premium channels, the cable networks actually get 

more viewing in a l l day par ts than the three broadcast networks put 

together. To the degree that the breadth of choice the American 

s o c i e t y ge t s from televis ion has been enlarged, cable has been 

responsible for i t . 

Public policy has a way of catching up to such developments, of 

course, and in 1984 Congress enacted the Cable Communications Policy 

Act to bring some order to the regulatory landscape in which cable has 

to live 

Many people believe that the Cable Act totally deregulated the 

industry, but this is far from accurate. I t ' s true that we did win 

r a t e de r egu l a t i on , a dec i s ion we be l i eve reflected Congress' 

understanding that basic rates had been a r t i f i c ia l ly held down while 

premium r a t e s had been pushed up too high. But Congress a l so 

confirmed the authority of local governments to decide how many cable 

companies may operate within a given franchise area, to impose a 

l icensing fee of up to 5% of gross revenues, to r equ i r e cab le 

operators to set aside channels for public, educational and government 

8 7 - 5 6 8 0 - 8 8 - 1 5 
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use, to support public access studios, to establish physical plant 

requirements, to prohibit redlining, and to consider signal quality, 

an operator's response to consumer complaints, billing practices and 

other criteria in deciding whether to renew an operator's franchise. 

We also are subject to special statutory EH) and privacy requirements. 

These regulatory restraints are unique to cable in the video 

world, and some of them are unique to cable in the world of American 

business generally. 

The Act is still new — it took full effect only 15 months ago — 

and much of it has not yet been interpreted by the courts. 

In a general sense, however, we believe the Act is working well. 

Cable rates have not skyrocketed since deregulation occurred at the 

end of December, 1986; indeed, a study done for us by Arthur Anderson 

shows that while the average basic rate increased by 10.6% during the 

first six months of 1987, the average rate for premium services 

declined by 2.3%, with the result that the average net subscriber bill 

increased by only 6.7%. These findings are confirmed by the Bureau of 

Labor Statistics' figures, which show average net cable rates up by 

only 6.6% from 1986 to 1987, and by similar studies conducted by Kagan 

Associates, the media analyst firm. 

Several other developments also are noteworthy: 

o In 1987 the industry's investment in plant rebuilds was 

up by more than a third over the amount spent in 1984, 

and spending for new subscriber equipment doubled over 

the same period. The stability provided by the Cable 

Act is in important factor in this increased investment. 
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o Our disconnect rates are down somewhat from the i r 1986 

levels, while penetration of the premium services is up, 

presumably r e f l e c t i n g p r i c e decreases for these 

services. 

o A recent national survey of cable subscribers by The 

Barna Research Group concluded that the one aspect of 

cable subscription with which most people were "very 

s a t i s f i e d " was the customer service they receive. 

Another national survey by Magid Associates found that 

78% of cable subscribers think "they're getting their 

money's worth " Even a survey by the National League of 

Cit ies (with which we have some problems) showed that 

80% of the cable regulatory officers responding believe 

that customer satisfaction with cable service has either 

stayed the same or increased since passage of the Act. 

Mr. Chairman, we don't take the position that cable is perfect or 

that we don' t have any problems. I t wil l be c lea r , too, as t h i s 

hearing proceeds, that not everyone i s pleased by cable's increasingly 

important role in the world of television. We do hope, however, tha t 

one fundamental point i s not los t in the welter of controversy the 

communications industries frequently find themselves in. That fact i s 

that cable has made a positive difference in the way this society uses 

t e l e v i s i o n . Moreover, now t h a t we have completed our g r ea t 

construction period, more and more money is going into programning. 

Cable operators are taking part of their cash flow and plowing i t back 

i n t o new programming to further make good on the promise of our 

medium. We think that ' s good for our industry, but more to the point, 

we believe i t ' s good for the television viewing public as well. 
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April 8, 1988 

The Honorable Howard Metzenbaum 
Chairman, Subcommittee on Antitrust, Monopolies 

and Business Rights 
Committee on the Judiciary 
U S Senate 
Washington, DC 20510 

Dear Senator Metzenbaum 

In the course of the March 17, 1988 hearing on the cable industry held 
by your Subcommittee on Antitrust, Monopolies and Business Rights, several 
issues were raised which I was either specifically asked to respond to for 
the record or which I believe need additional explanation to complete the 
record These issues are 

1) Allegations made regarding Coaxial Communications' (Columbus, Ohio) 
carriage of a Chillicothe, Ohio independent broadcast station, 

2) Inquiries made regarding the number of cable systems in Ohio that 
carry C-SPAN and C-SPAN II, 

3) Reference made to a list of cable systems which allegedly increased 
their rates by 50 percent or more during 1987, 

4) Questions concerning satellite dish owners' access to cable 
programming, and 

5) Concerns regarding cable systems' investment in cable programming 
companies (vertical integration) 

1 Columbus/Chillicothe Situation 

Joel S Rudich, President and Chief Operating Officer of Coaxial 
Communications, recently responded in a detailed letter to you to questions 
regarding Coaxial's carriage of WWAT-TV, Chillicothe, Ohio I have attached 
this letter, which I believe clarifies the facts, and ask that it be 
included in the hearing record (See attachment I) As Mr Rudich's 
letter explains HHAT had never been a must carry signal and carriage of HHAT 
would create a substantial copyright liability for Coaxial that HHAT 
acknowledges but fails to address satisfactorily 
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2 C-SPAN and C-SPAN II Affiliates in Ohio 

In addition, Brian I^mb, Chairman and Chief Executive Officer of C-
SPAN, also recently wrote to you regarding your inquiry about the number of 
C-SPAN and C-SPAN II affiliates in Ohio Again, I would respectfully ask 
that this letter and information, which is attached, be included in the 
hearing record (See attachment II) 

3 Cable Systems with Alleged Rate Increases of 50 Percent or More 

During the hearing, reference was made to a list of 93 cable systems 
that had increased rates by 50% or more in 1987 This list was culled from 
ten different issues of Paul Kagan's Cable TV Franchising News Roundups 
Kagan's News Roundups catalogue rate increases that are mentioned in press 
clippings that Kagan Associates receives from a press clippings service 

Although there has not been sufficient time to verify every instance on 
the list, we have reviewed this list and have several observations regarding 
how well it represents the pricing changes that have taken place since 
deregulation of cable rates went into effect nationally on January 1, 1987 
First, this list does not in fact reflect 93 systems At least thirteen of 
the 93 increases on the list are duplicates in so far as the same system is 
listed twice (such as Denver, where the price increase for two different 
tiers are listed), or multiple communities served by the same system are 
listed 

Second, in a number of the remaining 80 instances cited on the list, 
the rates did not increase either by the amount or the percentage stated on 
the list For example, the cable system serving Norwich, CT was cited in 
this list as having increased basic rates by 116% in 1987 In fact, the 
system did increase its basic rate from $9 18 to $10 10 as stated on the 
list, but this increase only constitutes a 10% increase in basic rates not a 
116% increase as stated in the list As another example, the rate increase 
for the cable system in Sonora, CA appearing on the list occurred in May 
1986, seven months before deregulation went into effect nationally 
Moreover, the system increased its basic rate in May 1986 frcm $9 75 to 
$12 87 (not to $16 75 as stated on the list) 

Third, in many instances, the basic rate increase was accompanied by a 
tier consolidation, and the subscribers involved experienced either a price 
reduction or service expansion after deregulation According to the list, 
the cable system serving Denver, CO raised its basic rates by 458%, from 
$2 50 to $13 95 in 1987 A more thorough examination of the system's rate 
increase shows that 75% of the system's 55,000 subscribers actually received 
a $1 00 price decrease in 1987 Prior to deregulation, the system offered 
its subscribers three tiers of service, the "Community" tier with all local 
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broadcast stations plus four cable channels for $2.50 per month, the 
"Budget" tier with all local broadcast stations plus ten cable channels for 
$7 95 per month, and the "Sunmit" tier, the choice of 75 percent of the 
system's subscribers, with fifty-four channels of local stations and cable 
channels for $14.95 per month In 1987, the system collapsed these tiers 
into a single fifty-four channel tier with the same offerings as the $14 95 
Summit tier and reduced the rate to $13 95 per month — a $l^nonth reduction 
for 75 percent of the system's customers. 

Finally, in almost every circumstance, basic rate increases tell only 
part of the story of rate deregulation. For example, although the cable 
system in Ocean City, MD raised its basic rate from $8 75 to $13 95 after 
deregulation (not from $6.85 to $13.95 as stated on the list), the system 
did so only after it upgraded its system from 22 channels to 60 channels and 
after it reduced the prices of its premium networks by 9.1% 

NCTA researched thoroughly as many of the rate increases as time 
allowed before the hearing record was to close A summary of the systems we 
have analyzed to date is attached (see attachment III) and I would ask that 
this summary be included in the hearing record. We will provide you with 
additional information once our review has been completed. 

I would again emphasize Mr Chairman, as I did during your hearing, 
that three separate analyses of cable rate increases have concluded that the 
average net increase for consumers during 1987 has been substantially less 
than claimed by cur critics. A nationwide sample that Arthur Andersen & 
Company conducted for NCTA found that the net increase in the average 
subscriber's total monthly bill was 6.7 percent from December 1986 to June 
1987. Bureau of Labor Statistics' figures show average cable rates rose 5 3 
percent over the same time period and a recent study by Kagan Associates 
revealed an average 5 percent increase in the average subscriber's monthly 
bill for the first nine months of 1987 While basic rates have indeed 
increased, as the 1984 Cable Act assumed they would after years of 
artificial restraint due to municipal rate regulation, premium network rates 
have decreased. Moreover, these basic rate increases have been accompanied, 
as the examples on the list of systems raised during the hearing illustrate, 
by increases in the number of channels offered, as well as by major 
investments by cable operators in plant and equipment and programming. 

I would also acknowledge, however, that there have been systems that 
have raised their rates substantially above the national averages. But, on 
balance, I believe that these systems represent a small percentage of the 
more than 7,800 cable systems in the nation. 
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4 Satellite Dish Owners' Access to Scrambled Cable Programming 

Several statements made at the hearing supported the need for 
legislation that would regulate the distribution, and ultimately the 
pricing, of scrambled cable programming NCTA believes, for several 
reasons, that such legislation is not necessary. First, dish owners have 
access to scrambled satellite cable programming at fair and reasonable 
prices The Senate Comnerce Committee report on S 889 finds that 
"scrambled signals of cable programming are being made available to dish 
owners at prices comparable to those being charged cable subscribers " 

In addition, the Federal Conmunications Commission's January, 1988 
quarterly progress report on scrambling concludes that programming is 
available to dish owners at prices comparable to or less than the prices 
cable subscribers pay. And, according to data from independent cable 
industry sources, the average price of basic cable service in 1987 was 
$12 69 per month, and the average rate for basic cable plus one premium 
network was $22 02. By comparison, according to information published by 
the satellite dish industry, the basic cable package offered to dish owners 
by Viacom Satellite Network is available for as little as $10 per month, and 
the cost of a basic service package plus one premium network is as little as 
$16 per month 

Second, dish owners can receive all the major cable networks that have 
been scrambled. In just over the past two years several networks delayed 
their scrambling plans until a mechanism was in place through which dish 
owners could subscribe to those services There also are about 100 services 
that are not scrambled and are available to dish owners at no cost, 
including nearly 50 cable networks that offer prograttimng that cable 
subscribers must pay for 

Additionally, the initial temporary decoder shortage, created largely 
by an unanticipated surge in demand for decoders, is over At the end of 
June 1987, there were 183,050 authorized Videocipher II decoders By year 
end there were 310,736 authorized Videocipher lis, an increase of nearly 70 
percent in six months General Instrument, the firm that owns the rights to 
the Videocipher II technology, now has the production capacity in place to 
manufacture 100,000 decoder modules per month 

With the market working effectively legislation at this point would 
represent an unprecedented intrusion by the federal government into an 
industry's distribution and marketing practices In the absence of evidence 
of misconduct or harm to consumers, this is contrary to the principles on 
which the American economic system is built NBC-TV has the right to decide 
who will carry its signal in the local market, just as Chevrolet has the 



450 

The Honorable Howard M. Metzenbaum 
April 8, 1988 
Page 5 

right tor choose who distributes its oars in each city. And the government 
does not tell J.C. Penney who will distribute its products. 

Pending legislation would primarily serve the interests of those who 
want the federal government to create and sanction a new line of business -
third party distributors of satellite signals. The fact that scrambled 
programming is available to dish owners at prices equal to or less than 
cable customers, the fact that dish owners can buy all scrambled 
progranming, and the fact that dish owners can buy programming in numerous 
packages from several sources have all been acknowledged. In other words, 
consumers are not being harmed But seme businesses (who want distribution 
rights for cable programming but have been unable to obtain those rights), 
are urging Congress to put them into business This legislation, therefore, 
now seems primarily designed to support a group that wants a federally 
mandated right to be programming distributors. 

It is difficult to understand how requiring additional middlemen, who 
will have to take their profit out of the consumer's subscription fee, will 
result in lower prices for consumers when most of the programmers are 
already selling directly to consumers at prices comparable to or less than 
prices to cable subscribers. 

5. Cable Systems' Investment in Cable Progranming Services 

During the hearing several critical comments were made regarding 
vertical integration in the cable industry which I wanted to address for the 
record 

In discussing the issue of vertical integration in the cable industry -
- that is, the investment by cable operators in cable programming — it is 
important to be very clear about exactly what vertical integration means, 
particularly from the perspective of television viewers. Historically the 
cable industry has had to invest in and create its own programming because 
the traditional broadcasters seldom departed from their standard fare of 
sitcoms and cops and robbers In order to meet the goal of offering cable 
viewers greater choice and improved quality in programming, cable began 
investing in programming 

Today, cable's investment in its own programming has produced a rich 
and varied menu for American television consumers for television viewers, 
cable's vertical integration means 

o Nickelodeon — quality programming for children, an audience 
that conmercial broadcasters have basically abandoned, as this 
Subconmittee knows 
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o Black Entertainment Network — the only 24-hour national black 
entertainment network 

o C-SPAN and C-SPAN II — the cable industry-supported public 
affairs channels that provide unique coverage of the U S 
Congress, as well as a wide range of public policy-related 
events 

o Bravo — a network devoted to award-winning domestic and 
foreign films and performing arts specials ranging from opera 
to jazz. 

o The Discovery Channel — an all science and nature documentary 
channel which was preserved due to cable operator investments. 

o Cable News Network (CNN) — the pioneering all-news network 
that now sets the standard for news reporting 

In each of these and other instances, the cable industry's vertical 
integration has provided television viewers with programming choices, 
choices generally not otherwise available 

Although vertical integration, until the 1930s, had been viewed as 
primarily harmful to competition, it has become widely accepted in legal, 
economic, and regulatory circles that vertical integration entails both 
costs and benefits to competition, and that vertical integration must be 

judged in terms of its net economic benefit The costs of vertical 
integration can be increased market share, which may have the effect of 
making competitors' market entry or growth of their market shares more 
difficult The benefits of vertical integration can be certain efficiencies 
that can lead to more product at lower cost 

An examination of the cable programming marketplace indicates that 
vertical integration by the cable industry has not erected barriers to entry 
by non-operators and that competition among programming services has been 
enhanced due to the increasing number of networks vying for channel 
capacity 

See Irwin M Stelzer and Richard Schmalensee, "Potential Costs and 
Benefits of Vertical Integration," 52 Antitrust Law Journal, Summer 
1983, pp 249-259 
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Metzenbaum 

(1) Programming Options Have Increased 

In January 1985, when the Cable Act took effect, there were forty-three 
satellite-delivered video cable services Today, as the following table 
demonstrates, there are sixty such services, a 40 percent increase over the 
number in 1985 This figure includes attrition of seme cable networks that 
are no longer in business There have been twenty-seven new networks 
started up since January 1985. In addition, at least a dozen more services 
are in various stages of development and should be available to customers in 
the near future. 

(2) Cable Operator Investment Has Not Deterred Development of 
Networks Without Such Investment 

As the following table also indicates, of the 95 national, regional, or 
planned cable networks, 37, or 39 percent, have or will have no operator 
ownership involvement whatsoever Three of the five largest (based on 
subscription counts) networks — ESPN, USA Network, and CBN Cable Network — 
have no operator investment And other popular, widely available networks, 
such as The Disney Channel and The Nashville Network also have no cable 
operator investment. (Two of these networks, USA and Disney, are owned by 
movie studios and one, ESPN, by a broadcast network ) 

CABLE PROGRAMMINS NETWORKS 
NUMBER OF NETWORKS WITH OPERATOR OWNERSHIP/EQUITY 

AM) WITHOUT OPERATOR OWNERSHIP/EQUITY 

National 

Regional 

Planned 

TOTAL 

Total 
Number of 
Networks 

60 
(100%) 

23 
(100%) 

12 
(100%) 

95 
(100%) 

of Networks of Networl 
With Operator With No Oper< 
Ownership/Equity Ownership 

35 
(58%) 

14 
(61%) 

9 
(75%) 

58 
(61%) 

25 
(42%) 

9 
(39%) 

3 
(25%) 

37 
(39%) 
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As the numbers further demonstrate, of the sixty nationally delivered 
cable video networks, twenty-five, or 42%, have no ownership affiliation 
whatsoever with the operating side of the cable industry Moreover, nine, 
or 39%, of the twenty-three regional programming networks function with no 
operator ownership involvement In addition, of the twelve progranming 
networks that are scheduled to be launched, three, the Preview Network 
(Penny Stock News), Wingtips (Global Broadcasting) and YOU TV (Health TV 
Corporation), are proceeding with no plans to attract operator investment 

Further evidence that vertical integration has not foreclosed entry 
into the programming marketplace is the fact that seven, or 26 percent, of 
the twenty-seven national programming services that have been launched since 
January 1985, such as SCORE, have done so with no operator involvement 

Conclusion 

To the degree that the breadth of choice the American society gets an 
television has been enlarged and that there is diversity of progranming 
available to consumers, cable has been responsible for it Cable has made a 
positive difference in the way this society uses television and now that we 
have completed our great construction period, more and more money is going 
into programming and the difference will become even greater Cable 
operators are taking part of their cash flow and plowing it back into new 
programming to further make good on the promise of our medium 

As Jeff Greenfield wrote recently in TV Guide, "In one key sense, cable 
has made it possible to deliver fare that could not find a place on 
broadcast outlets, but that is immensely appealing to minority audiences 
Taken together, those minorities add up to millions of viewers for whom 
cable has become a leisure time lifeline " Or as John O'Connor of The New 
York Times wrote, "The increase in the quantity of commendable programs [on 
cable] is little short of startling " 

We think that's good for our industry, but more to the point, we 
believe it's good for the television viewing public as well 

I want to thank you, Mr Chairman, for including this information as 
part of the March 17, 1988 hearing record and allowing NCTA to present this 
additional information and analysis regarding issues and concerns raised at 
the hearing 

Sincerely^ 

James P Mooney ^ — \ 

Attachments 
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Attachment I 

Coaxial 
Communications 
Tecnnoiogy ana Service through Cable Television Executive Office* 

Marcn 22, 1988 

Senator Howard Metzenbaum 
1240 East 9th Street 
Cleveland, Ohio 44199 

Dear Senator Metzenbaum 

My name is Joel S Rudich I am the President and Chief Operating 
Officer of Coaxial Communications Coaxial is an Ohio based 
cable television company employing approximately 300 people 
and servicing approximately 75,000 households in the Columbus 
and Cincinnati metropolitan areas 

On Thursday, March 17, 1988, you chaired a public hearing that 
dealt with several cable issues One of these issues dealt 
with the carriage of independent broadcast signals on cable 
systems, and one of the panelists, Mr. Wendell Triplett, General 
Manager, KWAT-TV53, Chillicothe, Ohio, used this forum to unfairly 
disparage the name of our company, Coaxial Communications 

Unfortunately, Mr. Triplett misstated the facts regarding his 
signal not being carried on Coaxial's Columbus, Ohio cable 
system. Because Mr. Triplett's statements are so overwhelmingly 
inaccurate, I hereby request the opportunity to set the record 
straight since the Committee did not hear the real facts. I 
respectfully request that this letter and attachments be included 
in the record of the hearing. 

In his testimony, Mr. Triplett dwelt on his investment in his 
new UHF broadcast station. Yet, at the same time, Coaxial 
made a major investment and took a sizeable risk to offer new 
local Columbus oriented programming and minority and special 
interest programming 

During 1986/19B7, Coaxial spent several million dollars to 
expand the capacity of its Columbus system by adding five additional 
channels. At that time, it was our plan to add the following 
additional programming during the fall of 1988 The Discovery 
Channel, Black Entertainment Net^c The Weather Channel, 
Electronic Program Guide and "Coax 36", a composite program 

.F 
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channel including local Columous area high school, college 
and professional sports. Contract negotiations with all these 
program suppliers haa begun well before the anticipated 1S87 
fall launch of these new services 

While we were finalizing our fall marketing plans, we were 
formally notified by Mr Triplett that his new station, WWAT-TV53, 
Chillicothe, which, as you know, is located approximately SO 
miles south of Columbus, was a "must-carr>" station and demanded 
carriage on our cable system At that time, acting in good 
faith, we took Mr Triplett at his word that, in fact, WWAT-TV53 
was a "must-carry" signal even though they were not a "local" 
Columbus signal and their programming was nothing more than 
24 hours a day of shopping from America's Value Network. We 
began carrying WWAT as part of the Basic Service on our cable 
system on October 1, 1987 

In December, 1987, when the U S Appeals Court overturned the 
"must-carry" rules, I personally contacted the local broadcast 
stations (both VHF and UHF) and informed them that, despite 
the court's decision, Coaxial had no plans to make any changes 
to our channel line-ups that would adversely affect them in 
any manner whatsoever. Indeed, we continued to carry TVS3 
into 1988. 

However, on January 20, 1988, Coaxial was informed by its FCC 
counsel that, contrary to Mr. Triplett's claims, WWAT-TV53 
was not, and had never been a must-carry signal under the FCC 
rules. In fact, carriage of WWAT would cause Coaxial to incur 
significant potential copyright liability which could range 
between $180,000 and $700,000 per year since WWAT-TVS3 was 
a "distant" signal under the cable copyright law 

Upon learning of WWAT-TVS3's erroneous representations, Coaxial 
dropped WWAT from carriage on its cable system; and, we informed 
Mr Triplett, in writing, of the financial exposure to Coaxial. 
Mr Triplett then advised Coaxial that Channel S3 would assume 
total copyright liability. However, his assumptions as to 
the copyright fees grossly underestimated the amount that Coaxial 
would be liable for. 

Since that time, Coaxial Communications has made repeated attempts 
to have Mr. Triplett clarify his assumption of copyright liability 
Contrary to Mr Triplett'a testimony that WWAT would cooperate 
fully to protect Coaxial the attached letters from me to WWAT-TVS3 
clearly show that this statement is absolutely inaccurate. 
These letters represent only a few of the unanswered letters 
sent to WWAT-TVS3 seeking clarification. 

Senator Metzenbaira, as you know, the copyright laws specify 
that the carriage of any distant signal (regardless of whether 
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it is for one minute or for one month in any six-month accounting 
period) imposes significant copyright liability on a cable 
company. As a result of this law, the carriage of WWAT would 
impose a minimum $180,000 annual increase in copyright liability 
As Coaxial grows, this payment could increase to approximately 
$700,000 annually Thus, it is critical that we obtain from 
Mr Triplett guarantees that he would make specific arrangements 
to deposit the funds reimbursing us for this expense incurred 
tnl-Tv due to the carriage of WWAT Coaxial will suffer this 
huge liability from the carriage of WWAT-TV53 regardless of 
whether Mr Triplett is unable to reimburse us after carriage 
is instituted, he have simply requested Mr Triplett insure 
that the station pay these costs. But, contrary to his testimony, 
the attached letters clearly show that Mr Triplett acknowledges 
the copyright liability that WWAT-TV53 would impose on Coaxial 
and that he has refused to respond to this issue. 

To the extent Mr. Triplett got bad advice regarding WWAT-TV53's 
must-carry status in Columbus, the bottom line is that TVS3 
was never a must-carry signal under FCC rules. In fact, WWAT-TV53, 
as a distant station under the copyright law, imposed major 
potential copyright liability on Columbus cable systems. Having 
relied on Mr. Triplott's earlier erroneous statements regarding 
his must-carry status. Coaxial now wants more than empty, ambiguous 
and unenforceable statements that the station will take care 
of us. 

In summary' 

1) WWAT is not and has never been a must-carry signal 
for Coaxial Communications. 

2) Carriage of WWAT by Coaxial Communications would 
create a copyright liability of $180,000 to $700,000 for Coaxial 

3) Mr. Triplett has continually refused to respond to 
Coaxial's request regarding insuring Coaxial protection from 
the copyright liability related to WWAT's carriage. 

4) Coaxial currently carries all local signals carried 
under the recently overturned must-carry rules and wo have 
no plans to do otherwise. I personally contqcted these local 
stations in December, 1987 and informed them of this fact 

Senator Metienbaum, I trust this provides both sides of the 
story regarding the signal carriage of WWAT on Coaxial's Columbus, 
Ohio cable system Mr. Triplett hoped to guarantee his success 
in the broadcast business based on his Chillocothe signal being 
carried on the Columbus cable systems SO miles away regardless 
of the nature of the copyright laws. He did not fully understand 
the laws regarding cable's copyright liability ia carrying 
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distant independent signals. As such, it is not accurate to blame 
Coaxial for Mr Tnplett's mistake Coaxial has acted in complete 
good faith in its efforts to accommodate the carriage of WWAT. 

I look forward to meeting with you on voui next visit back 
home to either Cleveland or Columbus. In the meantime, if 
I can be of any further assistance to you on this matter, please 
let me know. 

Sincerely, 

Joel S Rudich 
(President and 
Chief Operating Officer 

III 

Enclosures 

cc Preston Padden, President, INTV 
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Attachment I I 

Suite 412 
444 North Capttcl Street, N W 
Washington D C 2 0 0 0 1 
202/737 3220 

• March 18, 1988 

Senator Howard Metzenbaum 
U S Senate 
140 Senate Russell Office Building 
Washington, DC 20510 

Dear Senator Metzenbaum 

Alios Hostetter, chairman of Continental Cablevision, asked me to 
write you on his behalf concerning the number of C-SPAN and C-SPAN II 
affiliates in Ohio 

According to our records 26 cable television systems, serving almost 
600,000 households, have access to Senate proceedings via C-SPAN II in 
Ohio That represents 307 of the cable television households in Ohio 
Among those communities with C-SPAN II are Akron, Clnclnattl, Cleveland, 
Dayton, Parma and Kettering I've attached our most current list of 
C-SPAN II affiliates in Ohio Eor your reference In addition, three 
more Ohio caole syilemt. are planning to add C-SPAN II in the "sxt four 
months 

In the case of C-SPAN, which cablecasts the House of Representatives 
and other public affairs programming, 167 cable systems with almost 
1 6 million subscribers, carry the service Those figures represent 
82Z of all cable households in Ohio including almost all the major 
cities in the state Our list of those affiliates is also attached 

I hope this clarifies the situation in Ohio Please let me know 
if you require any additional information 

Sincerely, 

Brian P Lamb 
Chairman & CEO 

cc rttjos H o s t e t t e r 

THE CABLE SATELLITE PUBLIC AFFAIRS NETWORK 



Paje (to I 
83/13/89 

459 

c-smn 

fatio»irg List 

th MSO Mane Pi incipls CnOT'intty qt c-jh= I iei c"h<; 

• » Sort K B / 1 — > Oil 

U K HAWER 

1835 FOST-HEMSUED' 

1816 TRinx ClWUmCATIONS 

2 7 1 * COIITIfENTAL 

I2P4 COOHEY CABLE ASSOCIATES 

26P2 TCI 

2*52 ARMSTRUNG UTILITIES 

1163 TCI 

1164 CONTIHEWAL 

1"25 ARMSTRONG UTILITIES 

1165 COHTIieiTAL 

2531 TCI 

1166 COMPLE71CARE OF CUYAHOGA 

1168 FIRST AMERICABLE 

1163 SCOTT rnPLE 

U7P COIITINEIIIPL 

2573 TCI 

1171 SHimmtn' rnpt.E 

l<r?2 ARMSTRONG UTILI1IES 

2563 TCI 

l"36 THREE SI ITY CORP/HOOD TV C"RP 

2332 C E N i a 

2357 HI-TECII CAFLE SYSTEM 

1175 COMPLEXICABLE MGMT SERVICES 

2516 TCI 

1173 SHAMROCK CORE 

117* SHAMROCK CABLE 

253? 1CI 

256P TIMES HIPrOR 

1176 TIMES MIR°UR 

1177 HARfFB 

2B72 HERITAGE 

1H5B COBLEVISIOtl SYSTEMS 

1179 METPOVISIHI 

166 rCOfJU^LD 6P0UP 

1173 WARMER 

MSP VIACOM 

2B43 VIACOM/MURTH COAST COBLE 

1184 ClU 

2555 TCI 

1187 ATC 

I i e 5 TELE-MEDIA 

1186 HAPIIEP 

1169 TCI 

2748 TIMES MIRROR 

2P78 TCI 

22P5 METPOrOLlIPJI ^AIELLIIE CORP 

] l * « VIACOM 

PKROtl 

niTOM SUBURBS/SUMMIT COUNTY 

ALLEII COUNIY 

AMHERST 

AITIA 

ARtmni 

nSHLPHD 

A9HTPRU1 

AIICMS 

misrimwi 
A 'nil L « E/BAY VILLAGE 

PflPIIFS/ILLE 

PAIH/CUYAHDGA VALLEY 

F17EMA TUP (NEPR WARREM) 

PELLEFONIAltlE 

PFLLE TE 

FELMOHT 

PFPEA 

pi'npcmti 

paivnn 

P"IL1HC GREEN 

ppnnrnnn 

PPAIEUPR 

PPE" T ILLE 

PRIPCEFORT 

prnai' PARK 

PPI"ISWICK 

cnpi? 

rn r'TLL 
CfwriprE 

CAMION 

cawn 
Cimppmi 

CliP' lnr 

CHILLICOIHE 

CINL1ICWI 

CLEVELAND 

OE-EinilO (HEW PIJILO) 

i"'_F EL"- 'L ncST SLT-f\c3>FSPTM 

r^impini) 
n«|n'nre 
fnLC'MK; 

C V I F S 
Criricpni 

rpaucifjl 

CRF^n! 

rii,n"nra) FALLS IPORTRCE TPWEP3 

00 ,101 

OH 

ISTJUTIII Oil 

Oil 

OH 
OH 

mi 
OH 
OH 

OH 

OH 
OH 

OH 

OH 

m 
OH 

0M 

on 
PH 

t"i 

111 

OH 

OH 
"1 

OH 

Oil 

OH 
nil 

Pit 

mi 

nil 

OH 

OH 

OH 
t«l 

CI 

OH 

Oil 
HI 
n i l 

on 
iii 
i" I 

"M 
HI 

Oil 
• 01 

APIS' P I 

(?) 

736C4 

IPJts 

<)p"i 

25W 

I7P5 

I5M 
EM7 

1 2 4 " 

5 I P 
I ' 6 6 1 

[ « » 

15CP 

EMc 

CIVJ 

:n"v 

5^1* 

617 
ipi l 

l"c5* 

1834 

F(n» 

17" 

£?» 
? p j 

crft? 

>pil 
Cfl«0 

1PM 

P I ; 
c " r 

Se IJ ' 
itcc, 
C2P3 

I5";» 

~~~y 

| 5 ,n q 

7CJC" 

P 
' T m 

",]\ 
• r'-' 

a? *i 

-rtrnf 

f l n 
f—n 

2- '8 
|np 

I P " ; 

P 
8813 

P 

9 

P 

e 
p 

3158 

P 

P 

P 

P 

P 

P 

P 

P 

P 
P 

9 

P 

P 
P 

P 

P 

P 

P 

P 

P 
P 

P 

P 

P 

P 

P 

P 

I2"3*7 

P 

P 
a 

P 
27T3 

i 

S , J , ^ 

p 
p 
Q 

p 

n 



460 

page Hi 

03/O/8B 

C-5PAII 

r-t l»Ung List 

Hi USD Name Pi inciple C"m»'Jnity 

3180 TIIIES KIRROR 

m i ATC 

1192 UNITED VIDEO 

1635 URPNER 

2501 T R I M CntWltCATIUNS 

634 PHOEHIX CABLE l i t 

1218 I C I 

E585 I C I 

ie;0 TRIM crwiicprirns 
111* coNi in^Mni 

P 3 5 CONTIHEIimL 

?307 METROPOLITAN EOIELLIIE CPRP 

3308 MEIROPilllP') SfllELl H E CORP 

1115 COMriNEWRL 

3596 IC I 

i i " 6 comiriEMinL 

?5<>2 TCI 

1117 cmnnE' i ioL 

3735 FPElHtlT IPPLE 

3637 HPPIIER 

1198 COHTIIIENIBL 

1139 TCI 

1300 TCI 

810 GRflfTPH CABLE aWMIICRTIOI IS 

3312 HETROVISIUII 

1°00 TIIIES MIRROR 

1301 TCI 

3515 TCI 

3514 TCI 

1302 C0NT1NEMAL 

1303 CRBLEVISIOH SYSTFI1S 

3581 TCI 

1856 STAR CAPLE 

3117 TRECPBLE 

2533 TCI 

l"32 TCI 

1616 WARNER 

1305 TCI 

1306 TCI 

6 7 8 SCOTT rnPLE 

33*7 TElt- irEuiH 

1307 CEWEL 

1^18 L n t l D I W C0F1EVISI0M n^liCiniES 

1710 TIMFS niRROR 

3153 CEIITEL 

1308 ROFLPMA 

3442 TRIAX CTWHMIcntlUNS 

1301 APELFHIA 

1317 TCI 

C t r l " "E-BRLT1ERSPURG 

CE' m'nPE 

PELM 

r r l F i i n s 

DES" ER 

RT . IPV /WEMAH/BERI INE H6TS 

EPST LI'tPPOOL 

Fns i TPLESIH'E 

EPO'I 

ELYRIA 

E' laFi 1"™ 

E t ' l I D IfllVIEPfl APIS ) 

E U a i D IWRIERGR1E APIS 1 

roiPPJPM 

FAIPPHRT 

FIHCLW 

F L i n i l " ? 

Fn=inP|q 

F PEW 11 

FT Slinil"EE 

COLinn 

CENEVA 

COLF HWOR 

CPPFIOtl VILLPCE/WELLINGTOH VILLAGE 

GnFFH lO-HISHIP 

PPEEIIFIELD 

l in i ! l TO'I 

l<OLLOHAY 

HOPE PALE 

HUPER HEICHTS 

IliPFPFlirEHCE 

IPnilOPLE 

JPCKSONIOWN 

IEFFEP50N TOWNSHIP 

JEWETT 

KEnt/PA.-Eirifl 

i 'Eim»i 

Kir"ERS' ILLE 

LfliF """"UY (CONCORD IMP 1 

iniE.IEU/RUSSELL POINT 

L IPCnW' lKLLSKro 

L i r i 

LISP"'l 
I i>rjv| 

Lntipn | 

i n r n i H 

L " C F f 

i 'mcr '" l !A 

m i f l l l i r VALLEY/MILES 

Oil 

Oil 

Oil 

01 
mi 
HI 

Oil 

I»I 

mi 
O'l 

mi 
on 
Oil 

on 
nil 

Oil 

c i 

CI 

mi 

Oil 

on 
on 
mi 

: on 
t»l 

on 
Oil 

Oil 

on 
on 
on 
Oil 

OH 
OH 
OH 
OH 
OH 
on 
OH 
on 
n i l 

L 1 

on 
on 
C i 

m 
mi 
OH 
mi 

qnn* 

I P 1 " 

we 
3?W 
7M 
crt\ 

pp**1 

; " j 

113 
FV: I 

l f r " T 

' |0 

• > ' ; « 

I 5 t<^ 

•"'.6 

| 4 H 1 / 
^Ce 

i p p r 

E l " 
T T > 

i » 5 

ZiZK 

918 
\1V 

ir°* 
P31 

38511 

1,-3 

» t j 

I 6 T 3 

l " r C 

I f 

:r? 
II**% 

I CO 

1*5"»*«? 

rK r P 

110 

l " , 8 

cC'9 
" i t 

c"i 7 

lcP? 

: " c 

• ' i ' 

! • . " " ' 
c _ l 

: ^ i 

313M 



461 

Pye No 3 

93119/88 
C-SPAII 

fciMlntj List 

lb MSO Hare Principle Coonunity St Sub; Tier Subs 

2358 TIMES MIRROR 

2514 TCI 

1211 CEHTEL 

2513 MASSILON CARLE IV 

2391 METROPOlItAII SATELLITE CORP 

1212 CONTIHEHTAL 

1213 TCI 

1321 I C I 

78 TCI 

25"2 TCI 

1'82 TIMES MIRROR 

1216 TIMES MIRROR 

1832 TIMES MIRROR 

1218 COM1IHFHTPL 

1219 CABLEVISIOtl SYSTEMS 

1229 COWINFMAl 

2360 CAPLEVISIQM S>5TEHS 

1618 IR I f l l COMMUHICATIOIIS 

1222 COHTIHENTAL 

2A32 OPERlltl COBIE CO OP 

1??3 OLMS1ED COBLE CO 

2533 TCI 

2156 CEMTEL 

1719 CENTEL 

1224 CONTIHENTAL 

2563 WORLD SATELLITE HETWOPK 

2306 (1ETROPOLI1PH SATELLITE CORP 

1226 MElPQrOLIIAN S W E l l l T E CORP 

2568 WORLD SAIELLI1E tFl inRC 

2310 HETPOFP1 HAM SA1ELLITE CORP 

238* METROPOLITAN SA1EUI1E CORP 

£870 HER1TP/E 

1824 T R I M CUMHUMCATIBIS 

12C7 CENTEL 

1°53 WARNER 

l«71 TCI 

2154 CE11IEL 

I ' l l LPTDMflRK CflPLEVISIPI A^OCIA IE* 

1230 ERIE COUtllY 01BLEVISIOII 

£568 TCI 

2515 TCI 

1231 CPPLEVISIOM S^SIEMS 

1995 WARHER 

2361 CP.H.EVISIOM SfSIEHS 

1232 CtPiriHEHTW 

2340 PHSTPONO U I I L I T I E S 

1233 COITIMENIPt 

263^1 WARNER 

125 TCI 

MAR I Oil 

MORI 116 FERRY 

HflRYSVILLE 

rnssiLLCti 

m t F i a o HIS (BITES m a s TOWERS) 

f*FIH0R 
niDPLEIOWl 
MII!ER',A 

MIIPO "tlCTIOtl 

VFU rtiDDLion 
NEW PHILADELPHIA 

| * I W 
HEWCn"FRSIOWII 

NORTH OF DAYTON/EHGIEWOOD 

IIORTH OLMSIEAD 

MTIRTH RIDCEVILLE 

IIORTH FOrALIOH 

linRlliwnOD 

rtnPUPLK 

OFF I t IH 

OLHS1ED TOWIISHIP 

OFECOtl 

OTTfollt 

O'FOPD 

POIIIE57ILLE/MEMT0R 

FOPIB (KIMFERLY PARK APIS) 

PdPMA (PECEHCY APIS ) 

FAITD HEIGHTS 

OH 
OH 
OH 
OH 
OH 

PH 
OH 
Oil 
0M 

ni 
OH 
OH 

OH 
Oil 
Oil 
OH 
011 

OH 
Oil 
OH 
OH 
CH 
OH 

Oil 
OH 

OH 
Oil 

Oil 
PARMA HEIBHIS IMOGEWOOD PBPK APIS) Oil 

CAPIW HIS (MIRTH CHURCH APTS 1 

FnrnTKMIDIOUN APTS ) 

rinpinG 
PinfEFP 

P I O W S T PARIS 

FWEU 

PT Elf 10 

RICir.fiOD 

S"-EM 

creipro y 

no 
?i<K"'ill 
S"EFF1ELD LAIE 
c|p>irv 

S " WPEPFOPO HEICHIS 

="•1111 nr CAYTOII/KETTERIHS 
c , , l l l l FOIHI 

SFR1IWIELD 

" MARiS 

SIEWFT' ILLE 

Oil 
mi 

OH 

OH 
OH 
111 

PI 
I I I 

OH 

in 
OH 
r«i 

IM 
01 
OH 
HI 
mi 
mi 

on 
mi 

nns 
45"? 

2526 

13725 

• I ) 

3IP0 

EfC't 
v f i 

kt'H 

533 

i^cr 
217" 

J C " 
IF^ I 
11835 
j x ? 

2723 

l « 3 
c«P1 

cV 

4ro 
45^6 
er»1 

17"? 

43» 

«n 
2 P 

1434 

50 
-S 

cV 
BI2 

\V 

775 ' 

61 
, - r„j 

7 " 
7T*n 

IFJJ1 
He; 

tn«o 

in^3 

5''? 
'cr, 

5 1 / i s 

|prt<; 

lin-, 

3115 

76" ) 

9 
9 
9 
9 
9 
8 
9 
9 
8 

9 
9 
9 
0 
9 
0 
9 

9 

8 
8 
0 

0 

0 
0 
0 

0 
0 
8 
8 

8 
0 
0 
0 

0 
JP1J 

0 
0 
9 
0 
0 
0 
n 

t 
0 
0 
0 
0 
0 
0 
8 



462 

Pagp f|n 4 

93/13/88 
C-SPAN 

f't P=tira List 

Hi MSO Naiie Pi inciple CTroinily St 5"b- li"t r 'j 

£?C3 CRElEVISIOtl 5YS1FH"? 

123* CENTURY COMIVIICPTIOIIS 

1815 TRIAX COMMUNICATIONS 

l£37 CEN1EL 

1£38 COOKE CRBLEV15I0H, IIIC 

2331 CEN1EL 

£863 TIMES MIRROR 

£638 WPPIIfR 

l£49 COMTIUEMTRL 

£971 HERITRrF 

1£M ROELFHIR 

£636 WARMER 

£ 8 H TRIRX C O W I U R I I O N S 

1=91 TIMFS MIRPDP 

2 4 M CCUtlEY CPRE PSSOCIRTES 

1243 CONTIUENIAL 

£726 MPSS1L0M CRPLE TV 

1£4B CDMTINENTRL 

2155 CENTEL 

1£43 HRRMER 

125B TCI 

• • Subtotal « • 

SlR"'in-"ILLE 

5TPUIHERS 

SW'ltn' l 

T i rP CITY/H MILTON 

TU1 EDO (SUBURBAN) 

TROY 

UIIRICWIILE 

UNION H I Y 

nrPEP sn'iousi'Y 

',l» KERT 

'ERNli inn 

mm ffliETR 

HAIEP"ILLE 

WvIRLY 

HflYIIFSFiaD 

HILLPRD 

W005TER 

IENIA 

YaLOM SPRINGS 

YRIHCSIPWN 

ZflllESVILLE 

ni| 

OH 
Oil 
Oil 

m 
PI 
Oil 
P I 

ail 
PI 
OH 

PI 
PI 
PI 
OH 
PI 
OH 

OH 

Oil 
PI 
OH 

£"""3 

VC? 
•"££3 

450" 

3'.'8 
5BT9 
*£'£ 
I 7 P 

cSC 
3K« 
c'31 
3'i5£ 
5"W 
2ic9 

516 
2279 
"212 

B"31 

j c n 

18115 

1776'i 

9 
9 
9 
9 
(1 

9 
9 
9 
9 
9 

9 
9 
9 
9 

9 
9 
9 

9 
9 
9 
9 

15873*8 237393 
**» Total «»» 

I597:cn 237393 



463 

Pigo )h I 

03/19/68 

Ho MSO tbne 

• » Soi t I'e^t = - ) (III 

l i fe wonriFP 
1235 POST-tlEHSTEEi: 

2 7 M COHIIHEHI0L 

1171 SHflHROCK CflPLE 

l a 36 THPEE S I W CORP/HOOD IV CHRP 

i i 7 3 simiiR'ifi! C P F L E 

117* C1"MPKK CPFLE 

1179 HRRIIER 

tie? vmenn 
£1*3 VIPCOM/MJR'H C"nsr CPELE 

u "A cm 
lies IC I 
u'p vincpn 
il«6 nirincFNim 
IE?? COWWLMIPt 

2153 CEMIEL 

79 TCI 

1218 C(lIITl"Hlim 

I f H CPH FUSION 5/SIEH3 

E156 CEtlTEL 

2151 CEIHEL 

1230 ERIE '0UHIY CPOLEVISIffl 

1232 UJW1HEHIPL 

125 TCI 

1237 CENTEL 

2155 CEMIEL 

•» Subtotal " 

i" Tntal »«» 

C-SPPN U 

It ' i lsting List 

Pi inciplo C""i'jnit) 

pi'rpi 

Bl PPM SUBURBS/SWIM IT COUNTY 

PTIIERST 

EEPEP 

PHIL I I S GPEEN 

BROO" PPRK 

PRtnicviICK 

C I N C P ' M I I 

CIE^EI PMO 

CI F V <nn (IIEH ntHLDI 

r i ^ El O'JD WEST SUPURBS/PBRI'R 

C W c i j r 

rnilOtl 

F i m n / 

MlJrEP IIEIDHS 

LlltlN'M 

Mpm .fiiiaio*! 

(flip 111 !»• PnYlUil/EHGLEWOOD 

inmin u r e i E P O 

OTTP'-O 

Pinn»»jD 

cniipiifi i 

cinjTH Cf PPYTPI/KET1ERIIIG 

CTFljfor ILLE 

TIPP CITY/U MLTOII 

YELL'IU SPRINGS 

St 

OH 

(SPIJ1H) l»l 

PH 

Oil 

m 
m 
mi 

M| 

pi 

HI 

mi 

mi 

mi 

mi 

mi 

CM 

mi 

l"l 

mi 

mi 

mi 

mi 

til 

mi 

mi 

mi 

5 ' b -

7«rt 
IpTS 

2C"J 

2911 

Eff'i 

W " 

cn^T 

I 5 I P : I 

72 -0 

fl 

^ "51 

H ( 0 

i | » 

M«P 
| F . " 

TCP 

Afir 

| F . i | 

l lf"! 
^ " " l 

7C 
I ' I H 

•v.; i» 

"f |0 

i^r* 

2e~i 

HSTE 

I I O I ""ib? 

9 

P819 

9 

9 

9 

9 

9 

1 3 ^ 7 

1 

9 

9 

9 

n 

a 

n 

fl 

9 

9 

f» 

9 

9 

0 

P 

fl 

9 

9 

1WFS 

Jliq^PC 1WE6 



464 

Attachment III 

DETAILED DESCRIPTION OF THE RATE CHANGES IMPLEMENTED BY 
CABLE SYSTEMS APPEARING ON SENATOR METZENBAUM'S 

MARCH 17, 1988 LIST 

o Greenbelt, MD 

According to the list, the system in Greenbelt, MD raised its 
basic rate from "free" to $7 95 in 1987 Although this pricing 
change took place, the system dropped the price of this tier in 
January 1988 by 62% to $3 00 and at the same time it added WWOR to 
the channels offered on this tier 

o Denver, CO (Duplicate same system also appears later on list 
under Denver, CO) 

According to the list, the cable system in Denver, CO raised 
its basic rates from $2 50 to $13 95 in 1987 More accurately, 75% 
of the system's subscribers received a $1 00 price decrease due to 
tier consolidation Prior to deregulation, the system offered its 
subscribers three tiers of service, the "Community" tier with all 
local broadcast stations plus four cable channels for $2 50 per 
month, the "Budget" tier with all local broadcast stations plus ten 
cable channels for $7 95 per month, and the "Summit" tier with 
fifty-four channels of local stations and cable channels for $14 95 
per month After deregulation, the system collapsed these three 
tiers into a single fifty-four channel tier with the same offerings 
as the $14 95 Summit tier, and reduced the rate to $13 95 per month 

o Weston, CT (Duplicate Same system also appears later on list 
under Weston, CT) 

According to the list, the cable system in Weston, CT raised 
its basic rate from $4 90 to $19 95 in 1987 However, these two 
prices reflect two different tiers of service Prior to 
deregulation, the Weston system offered two tiers of basic service 
One tier, a 35-channel tier, cost $4 90 per month for subscribers 
with a cable-ready set, or $6 45 for subscribers who need to lease a 
converter After deregulation, the price of this tier rose to 
$13 95 for subscribers who need to lease a converter 

The second tier of service, which was not created until March 
1987, after deregulation, contained an additional seven channels and 
cost an additional $6 per month Thus, subscribers who purchased 
both of these tiers paid $19 95 after deregulation. 

In addition to these rate changes, the Weston system dropped 
the prices of ten premium networks by 31%, from $14 50 to $10 00 
These premium networks are HBO, Showtime, Cinemax, The Movie 
Channel, Disney, Playboy, Bravo, American Movie Classics, and the 
SportsChannel 
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o Russell, OB 

According to the list, the cable system in Russell, OB raised 
its rates from $5 00 to $16 00 in 1987 No such pricing change took 
place The cable system did increase its basic service tier from 
$5 00 to $8 50 in January 1987 At the same time, this system 
reduced its "family" service (expanded basic) tier from $10 to 
$7.50 Therefore, subscribers purchasing the expanded tier 
experienced a 6 7% increase in basic rates from $15 00 to $16 00. 

o Corvallis, OR (Duplicate same system also appears on list 
under Albany, OR) 

According to the list, the cable system in Corvallis, OR raised 
its basic rates from $6.05 to $15.00 in 1987 However, on March 1, 
1987 the system combined a nine-channel tier priced at $6.05 per 
month with a seven-channel tier priced at $4 45 per month and added 
ten additional channels Thus, subscribers to the second tier of 
service received 63% more channels after deregulation and 
subscribers to the first tier of service experienced a 189% increase 
in the number of channels they receive. 

o Long Beach, CA 

According to the list, the cable system located in Long Beach, 
CA raised its basic rate from $6 45 to $14 95 in 1987 On March 1, 
1987, the system consolidated its "economy" tier of basic service 
into another basic service tier This tier only contained the local 
off-air stations and public access channels. In fact, less than 
2,200 of the system's 50,000 subscribers opted to take this tier of 
service The tier was eliminated because the cost of offering this 
separate service was greater than the revenues generated by the 
economy tier subscribers The remaining 48,000 basic subscribers 
were unaffected by this change. 

o Norwich, CT 

According to the list, the cable system in Norwich, CT raised 
its basic rates from $9.18 to $10 10 in 1987 In 1987, the system 
did indeed increase its basic rates from $9 18 to $10.10 as reported 
on the list. This rate increase represents, however, an increase of 
only 10%, not 116% as reported on the list. 

o Ocean City, MD 

According to the list, the cable system in Ocean City, MD 
raised its basic rates from $6 85 to $13 95 in 1987 No such 
pricing change took place. On October 1, 1987, this system raised 
its basic rates from $8.75 to $13 95 This was the system's first 
rate increase since the system completed its rebuild in 1986 At 
that time, the system spent $14 million to upgrade the system from a 

2 
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22-channel one way system to a 60-channel two-way fully addressable 
system Moreover, effective January 1, 1987, the system reduced its 
rates for premium network services by 8 4%, from $11 95 to $10 95 

o Denver, CO Duplicate See Denver, CO 

o Sonora, CA 

According to the list, the cable system in Sonora, CA raised 
its basic rate from $9 75 to $16 75 in 1987 The system, however, 
implemented no such increase, and has not changed its prices since 
May 1986 In May 1986, the system completed an upgrade of its 
system, expanding the channel capacity from 12 to 35 channels At 
that time, the system raised the price of its 12-channel basic tier 
from $9 75 to $12 87 The system also created an additional 16-
channel tier, priced at $4 08 per month 

o Mundelein, IL (Duplicate system also appears on list under 
Libertyville, IL) 

According to the list, the system serving Mundelein, IL raised 
basic rates from $7 70 to $12 95 In actuality, on February 1, 
1987, the cable system collapsed its $7 70 basic tier (36 channels) 
and its $4 95 expanded basic tier (6 channels) into a $12 95 basic 
service tier The system also added SportsVision, previously a 
$9 95 per month premium network, and superstation WWOR to the basic 
tier of service Therefore, subscribers purchasing the expanded 
basic tier prior to February 1, 1987 experienced only a 2 4% 
increase in price of basic service and received a premium network 
and a superstation as part of the basic package. Moreover, the 
system reduced its monthly rates for each of the five premium 
networks carried by the system The price for HBO, Showtime and 
Cinemax were reduced by 9 5%, from $9 95 to $9 00, and the price for 
Disney dropped by 10%, from $10 00 to $9 00. 

o Acton, MA (Duplicate same system appears on list under 
Hudson, MA and Hudson-Maynard, MA) 

According to the list, the cable system in Acton, MA raised its 
basic rates from $4 50 to $7 50 in 1987 Although this system did 
in fact implement this price increase in 1987, the system decreased 
the rates for the expanded basic tier (10 channels) by 16 7% from 
$9.00 to $7 50 In addition, the number of channels on the basic 
tier increased by 8 7%, from 23 to 25 channels, and the number of 
channels on the expanded basic tier increased by 10% from 10 to 11 
channels. Therefore, subscribers purchasing the expanded tier 
experienced only an 11 1% rate increase accompanied by a 9 1% 
increase in the number of channels available in 1987 
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o Hudson, MA Duplicate See Acton, MA 

o Hudson-Maynard, MA Duplicate See Acton, HA 

o Buck land et al, MA (Duplicate same system also appears under 
Turner Falls, MA) 

According to the list, the cable system serving Buckland, et. 
al, MA raised its rates from $8 25 to $13.95 in 1987 In actuality, 
on February 1, 1987, the system increased its rates for the basic 
tier of service (12 channels) by 12 1%, from $8 25 to $9 25 The 
system also increased the rates for the expanded basic tier (8 
channels) by 1% from $4 70 to $4 75 On September 1, 1987, the 
system collapsed its basic and expanded basic tiers into one basic 
service tier (23 channels) priced at $13 95 Therefore, subscribers 
purchasing the expanded basic tier prior to January 1, 1987 
experienced only a 7.7* increase in the cost of basic service but 
received 15% more channels Moreover, the subscribers who purchased 
only the basic tier of service prior to January 1, 1987 experienced 
a 91 7% increase in the number of basic channels received, from 12 
to 23 basic channels 

o Indian Lake, OH 

According to the list, the cable system in Indian Lake, OH 
raised its basic rate from $8 00 to $13.00 in 1987 Although this 
system did implement this price increase in July 1987, the system 
had just completed a rebuild at an estimated cost of $3 million 
The old cable plant was a 12-channel (11 basic and one premium 
network) system while new cable plant is a 30-channel system. 
Therefore, subscribers saw a dramatic increase in the number of 
basic channels. In fact, the number of basic channels increased by 
136%, from 11 to 26 channels 

o Libertyville, IL Duplicate See Mundelein, IL 

o Lower Township, NJ (Duplicate same system also appears under 
Wildwood, NJ) 

According to the list, the cable system in Lower Township, NJ 
raised its basic rates from $8 40 to $13 50 in 1987. In actuality, 
on January 1, 1987, the system consolidated its $8 40 basic tier (12 
channels) and its $6 00 expanded basic tier (8 channels) into one 
basic service tier (22 channels) priced at $13 50 Therefore, 
subscribers purchasing the expanded basic tier prior to January 1, 
1987 experienced a 6.25% decrease in cost of basic service 
Subscribers purchasing only the basic tier prior to January 1, 1987 
experienced an 83 3% increase in the number of basic channels. 
Moreover, the system decreased its rates for three premium networks 
carried by the system The price for HBO, Showtime, and Disney 
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decreased by 28 7%, from $13 95 to $9 95, on an a la carte basis on 
January 1, 1987 

o Wildwood, NJ Duplicate See Lower Township, NJ 

o Troy, OH 

According to the list, the cable system in Troy, OH raised its 
basic rates from $9 40 to $14 99 in 1987 On January 1, 1987, the 
system consolidated its $9.31 basic tier (23 channels) and its $4.70 
(including converter) expanded basic tier (6 channels) into a single 
32 channel basic tier priced at $14 99 Therefore subscribers 
purchasing the expanded basic tier experienced a 7% basic rate 
increase from $14 01 to $14 99 Moreover, the system also 
decreased its rates for three premium networks on January 1, 1987 
The price for The Playboy Channel, for example, decreased by 23.2%, 
from $12 95 to $9 95. Likewise, the price for Disney decreased by 
30 2%, from $9 95 to $6 95 and the rates for Showtime decreased by 
9 1%, from $10 95 to $9 95 

o Walnut Creek, CA 

According to the list, the cable system in Walnut Creek, CA 
raised its basic rates from $8.50 to $12.95 in 1987. The system, 
however, consolidated its tiers in February 1987 Prior to 
consolidation, the system offered a basic service package of 12 
channels for $8 50, and an expanded tier of 10 additional channels 
for $5.00 After consolidation (which came after completion of 
system rebuild), the system offered a basic service of 29 channels 
for $12.95. Thus, the 45% of customers subscribing to the expanded 
basic tier actually received a price decrease of 4.1% (from $13.50 
to $12.95) and an increase in the number of channels of 32% (from 22 
to 29). Subscribers to the basic tier received a 142% increase in 
the number of channels (from 12 to 29). In addition, the price of 
HBO decreased 9 1% from $11 00 to $10 00, and multi-pay discounts 
were introduced 

o Turners Fall, MA Duplicate See Buckland et al, MA 

o Weston, CT Duplicate See Weston, CT 

o Albany, OR Duplicate See Corvallis, OR 
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o Downs, IL (Duplicate system also appears later on the list 
under Downs, IL) 

According to the list, the Downs, IL cable system raised basic 
rates from $9 95 to $14 95 in 1987 Although this rate increase did 
take place in November 1987, the number of basic channels increased 
by 44% at the same time, from 9 to 13 

o Broadview, IL Duplicate See Oak Park, IL 

o Burnham, IL Duplicate See Oak Park, IL 

o Downs, IL Duplicate See Downs, IL 

o Oak Park, IL (Duplicate same system also appears under 
Broadview, IL, Burham, IL, River Forest, IL, and 
Lincolnwood, IL) 

According to the list, the cable system in Oak Park, IL raised 
basic rates from $9 95 to $14 95 in 1987 This system, however, 
added SportsVision, previously an $11 50 premium network, to the 
basic tier effective January 1, 1987 Moreover, the system dropped 
the rate of its eight premium networks by 21.7%, from $11 50 to 
$9.00. 

o River Porest, IL Duplicate See Oak Park, IL 

o Beaver, PA 

According to the list, the cable system in Beaver, PA raised 
its basic rates from $8 00 to $8.92 in 1987 The system's basic 
service rates did not change at all in 1987 The rate increase from 
$8.00 to $8.92 occurred prior to deregulation 

o Lincolnwood, IL Duplicate See Oak Park, IL 

6 
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Senator METZENBAUM Your time has run out Your time has run 
out I will come back to you with some questions We gave you 3 
minutes extra because I interrupted you Let me ask you some 
questions 

Mr MOONEY Certainly, sir 
Senator METZENBAUM Let me tell you what my constituents are 

saying about the cable industry today From Cleveland Heights 
For the time being I intend to disconnect from my local monopoly, until there is 

either some competition mtroduced into the market, or effective regulation is grant
ed to State and local governments I find the whole thing appalling and would ap
preciate your review and indication of your willingness to seek some form of protec
tion for the consumer 

Another individual from Norwalk, OH, wrote 
So many of us are on a fixed income, and with so many rates of the telephone and 

cable television being raised so often, we are finding it hard to keep up with the 
raises Those of us who live alone really need the telephone Also, the television is 
the only recreation many have There are many of us senior citizens who feel some
thing should be done to curtail some of the rate raises and would appreciate any
thing you could do toward this end 

According to you, Mr Mooney, the cost to consumers of deregula
tion has been a modest 6-percent rate increase But my information 
is quite different I have a list of 93 systems with rate increases of 
50 percent or more in just the first year of deregulation 

Let me ask you, what can possibly justify a rate increase of 458 
percent, like the one in Denver, or a 220-percent increase, like that 
in Russell, OH? 

Mr MOONEY I would like to have an opportunity to comment in
dividually on all 90-some systems you have on your list, Senator I 
think in most instances, the facts were somewhat more complicat
ed 

In Denver, for example, most people now—as a result of tier con
solidation—pay less on their total monthly bill than they did prior 
to what has been described as "rate increases " What has gone on 
in many of these places is that different tiers of service have been 
consolidated into one to make it easier for consumers to under
stand what they are gomg to get 

And very frankly, in some places cable service, threshold service, 
was being sold for an unreasonably low rate, such as $2 or $3 or $4 
And you know, you really cannot do it for that amount of money 
Some people, yes, I am sorry to say, have ended up having to pay 
more And people, of course, do not like having to pay more 

But in most instances, in which I have heard anecdotal horror 
stories, upon looking into them, the facts tend to be a little bit 
more extensive than is often given in the horror story 

Senator METZENBAUM It seems to me, Mr Mooney, that the tre
mendously high increase in the price per connection, which has 
soared since deregulation, pretty much confirms the fact that there 
has been a very, very substantial mcrease Deregulation occurred 
what, lVfe years ago? 

Mr MOONEY At the end of December, 1986 
Senator METZENBAUM SO we have all of 1987 About IY2 years, 

something like that A little less than a 1V2 years 
As I understand it, the sale price of a system per subscriber has 

gone up from $1,200 to over $2,000, and I gather prices are contmu-
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mg to rise That would seem to confirm the fact that the owners 
and the buyers recognize that the potential for mcreases has not 
yet arrived I think that it is a problem that, as I said before, we m 
Congress are constantly urged not to intervene in the private 
sector 

When the private sector does not do the right thing, with respect 
to labor relations, then we intervene sometimes on the side of 
labor, with the Wagner Act, and then we come back with the Lan-
drum-Gnffin Act, and then the Taft-Hartley Act, and we do inter
vene 

We intervene m a number of other areas where the private 
sector does not self-police itself I am very concerned that the kind 
of self-policing that is called for is not occurring I was m the pri
vate business world I understand the fact that if you can charge 
$17 why should you charge $16, if you can get the $17, or whatever 
the figures may be 

But I will tell you that you have those of us in Congress who, in 
retrospect, question now why we deregulated AT&T, broke it up, 
why we deregulated the trucking industry And now we are sort of 
questionmg why we deregulated the right of cities to regulate your 
rates 

The failure of the FCC to define effective competition adequately 
was just an absurdity on its face and an indication of a lack of 
public concern as I see it I think it was a very strained definition 

I do not think time permits me to engage in a lengthy dialog 
with you, but smce I do not think it is fair for me to have the last 
word, I give it to you, sir, briefly 

Mr MOONEY Thank you, sir 
It will not surprise you, Mr Chairman, if I do not agree as to the 

correctness of the FCC's judgment on effective competition 
Senator METZENBAUM I am not surprised 
Mr MOONEY But I would add, we tend not to be theological 

about these things We do not like to stonewall the Congress and 
insist that everything we do is fine and that all is milk and roses m 
our business I mean, that is never the case in anybody's business 

We have tried to be as flexible as we can in all of our relation
ships with all levels of government The Cable Act itself was the 
product of a compromise between my organization and the Nation
al League of Cities and the U S Conference of Mayors 

I heard must carry alluded to earlier in this hearing We have 
tried very hard to get together with the principal broadcast trade 
associations to put a new must carry rule back in, only to have it 
struck down again by the U S court of appeals I am on record as 
saying that we are willing to go back and try again 

Similarly, we are sensitive to the expressions of concern by Mem
bers of Congress and other elected officials, as to what should be 
proper behavior in the marketplace I should say, Senator, that we 
think we have a good story to tell I would ask you to keep only 
one tiling m mind As we contmue to go through this process of 
evaluating the current state of communications law, including that 
which applies to us, we think we are puttmg something good on 
the table 

We are expanding the ways in which this society uses the video 
medium, and in a net sense, making a positive contribution to the 
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American society late in this century We are willing to work with 
you and your colleagues in any way that we can to try and do even 
a better job 

Senator METZENBAUM I think there is a lag period, but after the 
lag period expires, I think some of us will revisit the issue if there 
are not some changes made I am being as candid as I possibly can 

Mr Collins, we are very happy to welcome you here today In 
doing so, as a spokesperson for Home Box Office, let me express my 
appreciation to you for bemg with us because Viacom, which also 
owns programming, Showtime, did not see fit to show up We con
sider that an uncalled for snub We resent it 

We are happy that you are with us, sir, and we think when a 
committee of Congress wants somebody who has a public interest 
and uses the public airwaves, we think that they are obligated to 
show up for a hearing of this kind Viacom's conduct strongly 
meets with the Chair's disapproval 

Happy to have you, sir 

STATEMENT OF JOSEPH COLLINS 
Mr COLLINS Thank you, Mr Chairman 
I am pleased to be here today at the subcommittee's invitation to 

testify on the distribution policies that have made HBO available 
to virtually all American homes 

Today's satellite-connected, national distribution network is a far 
cry from the initial transmission of HBO in 1972 to fewer than 400 
homes in one Pennsylvania community In the early 1970's, we dis
tributed HBO by microwave, an inherently limited distribution 
system It was clear that HBO had to find a new, broader, and 
more efficient distribution system if it was to extent the reach of 
its service 

In 1975, we took the historic step of delivering television pro
gramming to cable systems by satellite The commonplace avail
ability of satellite programming today sometimes obscures the ex
traordinary risk associated with that decision Nearly $30 million 
was invested in HBO before it began to break even in 1977 

Satellite distribution revolutionahzed the television business It 
created an economic underpinning that allowed us to pursue inno
vative, original programming focusing on important and controver
sial topics that are not addressed elsewhere Originally films like 
Sakharov, Murrow, Mandela, and Dear America Letters Home 
from Vietnam, are meeting the challenge of television to stimulate 
and inform, as well as entertain American consumers 

The future of American television is bright and HBO is leading 
the way Our goal is to be in every home in America We have his
torically sought wide distribution of our programming through a 
variety of competing distribution mechanisms 

HBO has used virtually every distribution technology that has 
been available smce our inception in 1972 In many cases, we pio
neered technological developments that were necessary to create 
new, competitive distribution systems 

Our efforts to extend distribution of our services has not always 
been positive Some distribution alternatives have not succeeded in 
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the marketplace and, in some cases, these business failures have 
caused HBO to limit distribution of its programming through a 
particular distribution methodology 

However, HBO is in an intensely competitive business There are 
numerous ways to see a movie, VCR's, over-the-air broadcastmg, 
movie theaters We have to ensure that, at the very least, consum
ers have the option to see movies on HBO That is why it will con
tinue to be our policy to use distribution technologies that are eco
nomically viable, technically sound, and provide quality distribu
tion of our programming to consumers 

Mr Chairman, selling pay television is a complicated business 
that requires constant attention to the consumer's shifting notion 
of what constitutes good entertainment American consumers are 
fiercely mdependent and, after 50 years of experience with televi
sion, quite sophisticated m their tastes 

It takes a unique blend of statistical analysis, consumer research, 
intuitive feel, and just plain luck to be a successful pay program 
HBO has had a difficult and challenging task and we cannot afford 
to miss any opportunity to reach potential customers That is why 
we have always sought broad distribution of our services 

This policy has worked well for HBO for the last 15 years We 
have become the largest brand-name subscription business m the 
world and we have not done this by artificially limiting distribu
tion of our services We have done it by offering consumers quality 
services through a variety of distribution systems That is our 
policy today and that will be our policy tomorrow 

[The prepared statement of Mr Collins follows ] 
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TESTIMONY OF 

J o s e p h C o l l i n s , P r e s i d e n t 
Home Box O f f i c e , Inc 

Good m o r n i n g , Mr Chairman and members of t he Subcommit tee 

My name i s J o s e p h C o l l i n s I am P r e s i d e n t o f Home Box o f f i c e , 

Inc , a s u b s i d i a r y of Time I n c o r p o r a t e d HBO was t he n a t i o n ' s 

f i r s t and t o d a y i s i t s l a r g e s t pay t e l e v i s i o n company. Our 

s a t e l l i t e - d e l i v e r e d program s e r v i c e s , HBO, Cinemax and F e s t i v a l , 

s e r v e o v e r 21 m i l l i o n s u b s c r i b e r s in a l l f i f t y s t a t e s . 

I am p l e a s e d to be he r e today a t t he S u b c o m m i t t e e ' s 

i n v i t a t i o n to t e s t i f y on t h e d i s t r i b u t i o n p o l i c i e s t h a t have made 

HBO a v a i l a b l e t o v i r t u a l l y a l l American homes. T o d a y ' s v a s t , 

s a t e l l i t e - c o n n e c t e d , n a t i o n a l d i s t r i b u t i o n network i s a f a r c r y 

from the i n i t i a l t r a n s m i s s i o n of HBO i n 1972 t o fewer than 400 

homes i n one P e n n s y l v a n i a c a b l e sys tem In t h e e a r l y y e a r s of 

i t s e x i s t e n c e , HBO d i s t r i b u t e d i t s programming to c a b l e sys t ems 

by microwave l i n k s and each l i n k r e q u i r e d s e p a r a t e FCC a p p r o v a l 

By 1975, HBO had grown t o 195 ,000 s u b s c r i b e r s , b u t i t was 

c l e a r t h a t microwave d i s t r i b u t i o n was i n h e r e n t l y l i m i t e d If HBO 

was t o e x t e n d t h e r e a c h of i t s s e r v i c e s , i t had to d e v e l o p a new, 

b r o a d e r and more e f f i c i e n t d e l i v e r y sys t em. 

The n e c e s s i t y t o b roaden i t s d i s t r i b u t i o n l e d HBO t o t h e 

h i s t o r i c s t e p of d e l i v e r i n g t e l e v i s i o n programming to c a b l e 

sys tems v i a s a t e l l i t e The commonplace a v a i l a b i l i t y o f s a t e l l i t e 

program s e r v i c e s today somet imes o b s c u r e s t h e e x t r a o r d i n a r y r i s k 

a s s o c i a t e d w i t h t h a t d e c i s i o n . Near ly 530 m i l l i o n was i n v e s t e d 

b e f o r e HBO began t o break even in 1977. Many p e o p l e c o n s i d e r e d 

s a t e l l i t e t e l e v i s i o n a p i p e dream Obvious ly they were wrong. 

HBO has been one of t he t r u l y s i g n i f i c a n t t e c h n o l o g i c a l 

a c h i e v e m e n t s of American b u s i n e s s o v e r t h e p a s t 15 y e a r s 
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The decis ion to d i s t r i b u t e HBO via s a t e l l i t e revolut ionized 

the t e l e v i s i o n business and made possible a wealth of program 

choices tha t were the stuff of dreams p r io r to 1975 Consumers, 

of course , have been the primary b e n e f i c i a r i e s HBO has given 

consumers the a b i l i t y to choose the programming they want to 

watch The monthly subscriber fee i s in effect a vote , which the 

consumer cas t s every month for or agains t the programming HBO 

de l ive rs 

HBO's extensive nat ional d i s t r i b u t i o n system created an 

economic underpinning tha t has allowed us to pursue innovat ive, 

o r i g i n a l programming, focusing on important and con t rove r s i a l 

topics tha t are not addressed elsewhere Films l ike Sakharov, 

Murrow, Mandela, and Dear America Le t t e r s Home from Vietnam, 

are meeting the challenge of t e l e v i s i o n to s t imula te and inform, 

a s well a s e n t e r t a i n American consumers The future of American 

t e l e v i s i o n programming is br ight and, as i t has in the pas t , HBO 

i s leading the way 

From a d i s t r i b u t i o n s tandpoint , HBO's goal has always been 

to be in every home in America Consistent with tha t goa l , HBO 

has h i s t o r i c a l l y sought wide d i s t r i b u t i o n ot i t s programming 

through a var ie ty of competing d i s t r i b u t i o n mechanisms In f a c t , 

HBO has used every d i s t r i b u t i o n technology tha t has been 

ava i lab le since i t s inception in 1972 (The one exception i s 

subscr ip t ion t e l ev i s ion - - STV HBO was unsuccessful in 

obtaining the necessary copyright l i censes from the motion 

p ic tu re s tudios to allow i t to d i s t r i b u t e movies by STV ) In 

many cases , we pioneered technological developments tha t were 

necessary to c rea te new, competit ive d i s t r i b u t i o n sources For 

example, HBO supported deregula t ion of small receive only 

"dishes" in 1977 That deregula t ion , coupled with HBO's decis ion 

in 1985 t o scramble i t s s e r v i c e s , r esu l ted in d i s t r i b u t i o n of 

s a t e l l i t e programming d i r e c t l y to home dish owners In o ther 

8 7 - 5 6 8 0 - 8 8 - 1 6 
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cases , HBO has been a strong ear ly supporter of new d i s t r i b u t i o n 

technologies . In the 1970s, for example, HBO sought d i s t r i b u t i o n 

of i t s se rv ices through MDS opera t ions HBO cont inues today to 

offer d i s t r i b u t i o n of i t s product through new technologies In 

the past few years , for example, HBO has become a subs t an t i a l 

p layer in the video ca s se t t e business 

Our e f f o r t s to extend d i s t r i b u t i o n of our services have not 

always brought about pos i t ive business r e s u l t s Some 

d i s t r i b u t i o n a l t e r n a t i v e s have not succeeded in the marketplace, 

a s we wi l l demonstrate below In some cases , these business 

f a i l u r e s have caused HBO to l i m i t d i s t r i b u t i o n ot i t s programming 

through a p a r t i c u l a r d i s t r i b u t i o n mechanism. 

HBO i s not an e s sen t i a l se rv ice . Although we think our 

program serv ices are very good, they are simply not l i f e -

sus t a in ing , l i k e e l e c t r i c i t y or heat Moreover, Congress, the 

FCC and the courts have recognized tha t consumers can ge t s imi l a r 

programming to HBO's from a host of sources, including other pay 

s e r v i c e s , broadcast t e l e v i s i o n , basic cable s e r v i c e s , pay-per-

view and video c a s s e t t e s 

Nor i s HBO an e s s e n t i a l se rv ice for e n t i t i e s seeking to 

offer a package of program se rv ices t o consumers Again, there 

are a l t e r n a t i v e program serv ices ava i l ab le to such e n t i t i e s As 

a r e s u l t , HBO has no obl iga t ion to make i t s s e rv ices ava i l ab le t o 

every d i s t r i b u t o r tha t seeks to acquire them HBO has been 

s e l e c t i v e in choosing i t s d i s t r i b u t o r s in those ins tances where 

i t be l ieves t ha t s e l e c t i v i t y r e s u l t s in improved eff ic iency and 

increased brand awareness Notwithstanding our c lear r i g h t to 

s e l e c t , and to l i m i t , our d i s t r i b u t o r s , HBO has used v i r t u a l l y 

every ava i lab le video d i s t r i b u t i o n technology I t has always 

been in our i n t e r e s t to do so 



477 

And, i t wi l l continue to be in our i n t e r e s t to do so for one 

simple reason - - we are in a f i e r ce ly competi t ive business 

There are numerous ways to see a movie - - VCRs, o v e r - t h e - a i r 

broadcast ing and movie t h e a t r e s We have to ensure t h a t , a t the 

very l e a s t , consumers have the option to see movies on HBO That 

i s why i t is and wi l l continue to be our policy to use video 

d i s t r i b u t i o n technologies that are economically v i a b l e , 

t echn ica l ly sound and provide qua l i t y d i s t r i b u t i o n of our 

programming to consumers 

Mr Chairman, HBO's record as a d i s t r i b u t o r of video 

programming, u t i l i z i n g every d i s t r i b u t i o n a l t e r n a t i v e a v a i l a b l e , 

i s unmatched Our d i s t r i b u t i o n p o l i c i e s are ful ly cons i s t en t 

with the a n t i t r u s t laws and the Communications Act Below, in 

spec i f ic terms, I d i scuss the h is tory and current s t a t u s of each 

of the ways in which HBO has attempted to de l ive r i t s serv ices to 

consumers 

1 Cable Television Cable t e l e v i s i o n i s HBO's primary 

d i s t r i b u t i o n source We have approximately 7,000 cable 

a f f i l i a t e s which account for near ly 20 mil l ion subsc r ip t ions As 

a member of t h i s industry for over 16 yea r s , I am in a pos i t ion 

to know that cable is the superior video d i s t r i b u t i o n technology 

ava i lab le today The cable industry offers an e f f i c i e n t , 

nationwide d i s t r i b u t i o n system which reaches the vast majority of 

homes in t h i s country Cable operators understand the complex 

and dynamic nature of the pay t e l e v i s i o n business and have an 

extensive knowledge of HBO's program serv ices Cable is a so l id 

business which offers HBO s tab le p r o f i t a b i l i t y and q u a l i t y 

d i s t r i b u t i o n of our serv ices 

Recently, HBO offered i t s cable a f f i l i a t e s the opportuni ty 

to purchase wire l ine exc lus iv i ty The offer was l imited — i t 

did not apply against non-wireline technologies such as MDS or 
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home d i shes . In addi t ion , the offer required a f f i l i a t e s to meet 

marketing and promotional requirements with respect to the HBO 

se rv ices Program exc lus iv i ty i s premised on the bel ief that in 

t h i s highly competit ive environment a qua l i ty of uniqueness is 

necessary to a t t r a c t consumer patronage 

Although our a f f i l i a t e s have expressed i n t e r e s t in 

exc lus iv i ty gene ra l l y , they did not sign up for t h i s exc lus iv i ty 

proposal in su f f i c i en t numbers to j u s t i f y cont inuat ion of the 

offer Therefore, we have withdrawn our exc lus iv i ty proposal for 

fur ther cons idera t ion 

2 Video Casse t tes Since 1984, HBO has been involved in 

the d i s t r i b u t i o n and sa le of video c a s s e t t e s Through HBO Video, 

Inc , the l a r g e s t independent video c a s s e t t e d i s t r i b u t o r , we 

cur ren t ly d i s t r i b u t e video c a s s e t t e s to wholesale d i s t r i b u t o r s 

who in turn s e l l the c a s s e t t e s to video r e t a i l o u t l e t s across the 

country Predominantly these video c a s s e t t e s are feature f i lms, 

including films tha t are car r ied on HBO's program se rv ices and 

some tha t are made for o r ig ina l exh ib i t ion on HBO 

3 Home Dishes. Since January 15, 1986, when HBO began 

fu l l - t ime scrambling, we have offered home dish owners three 

a l t e r n a t i v e ways to receive our serv ices 1) d i r e c t l y from HBO 

through a t o l l free 800 telephone number, 2) through the local 

cable opera tor , and 3) from the dish r e t a i l e r who can arrange an 

annual subscr ip t ion for our services 

Every dish owner in America can receive HBO's s e r v i c e s . 

There i s no denial of access 

The p r i c e s for dish owners are very a t t r a c t i v e A dish 

owner who subscribes to HBO and Cinemax on an annual bas is (as 

over 80 percent of our d ish customers do) can receive the 
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serv ices for $7 48 per month That p r ice is three d o l l a r s per 

month l e s s than the average na t iona l price paid by a cable 

subscr iber for HBO 

HBO also offers dish owners the a b i l i t y to c rea te program 

packages, s e l ec t ing from the following se rv ices HBO, Cinemax, 

CNN, Headline News, USA Network, Chr is t ian Broadcast Network, 

WWOR (NY), WSBK (Boston), KTLA (Los Angeles) The pr ices for 

these packages are comparable to that paid by cable subscr ibers 

for a package of program se rv ices 

The response from dish owners has been qui te favorable HBO 

now has over 250,000 dish subscr ip t ions to i t s HBO and Cinemax 

serv ices We have an addi t ional 100,000 subsc r ip t ions to the 

other services tha t are par t of our package offering We are 

cur ren t ly adding between 14,000 and 18,000 new dish subscr ip t ions 

per month 

As you may know, Mr Chairman, there are proposals to c rea te 

a federal r i g h t for any f inanc ia l ly qual i f ied e n t i t y to 

d i s t r i b u t e our serv ices and to regula te our p r i ces HBO s t rongly 

opposes these proposals and sees no legal or public policy 

r a t i o n a l e for such an extensive and far-reaching regula tory 

scheme The record demonstrates tha t TVRO owners are being 

t rea ted f a i r l y We a re committed to continuing tha t t reatment 

4 S a t e l l i t e Master Antenna Televis ion Systems (SMATV). 

HBO has provided i t s se rv ices through SMATV opera t ions to 

commercial p r o p e r t i e s , such as h o t e l s , motels and r e s i d e n t i a l 

apartment bu i ld ings , s ince the ear ly 1980s Some aspects of t h i s 

business are t h r i v i n g . For example, HBO has a large number of 

subscr ip t ions from hote ls and motels That segment of the SMATV 

business i s p ro f i t ab le and growing. 
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SMATV d i s t r i b u t i o n to commercial r e s i d e n t i a l bui ld ings has 

not been so successful HBO d i s t r i b u t e s i t s s e rv i ce s through 

commercial r e s i d e n t i a l SMATV opera tors in two ways 1) we have 

entered in to d i r e c t a f f i l i a t i o n s with severa l large volume, 

broadly d i s t r i b u t e d SMATV opera to r s , and 2) we ac t ive ly encourage 

our cable a f f i l i a t e s t o s u b d i s t r i b u t e our se rv ices t o SMATV 

operators in t he i r areas 

The r e s u l t s from our d i r e c t a f f i l i a t i o n s have been 

disappoint ing We have entered into four such arrangements One 

of the four companies has gone bankrupt Another is in the 

process of s e l l i n g off i t s SMATV proper t i e s on a piecemeal b a s i s . 

The performance of the remaining two companies has been far below 

expec ta t ions . One of these companies projected 1987 year end HBO 

subsc r ibe r sh ip of 35,000 - - ac tua l subscr ibers were only 13,000 

The other company projected 1987 year end HBO subscr ibersh ip of 

90,000 - - a c t u a l subscr ibers were only 20,000 

Approximately 550 SMATV p r o p e r t i e s have been authorized to 

s e l l HBO through our cable a f f i l i a t e s . These p roper t i e s have 

generated over 41,000 subsc r ip t i ons . 

5. Mult i -Point D i s t r i bu t ion Service (MPS) HBO has been 

d i s t r i b u t e d v ia MDS since 1974 HBO was a pioneer in MDS and our 

involvement with the technology increased throughout the 1970s 

and ea r ly 1980s. By 1982, HBO had 32 MDS a f f i l i a t e s in 28 c i t i e s 

serving 372,000 subscr ibers 

Beginning in 1982, however, the MDS business encountered 

ser ious r eve r sa l s for a va r ie ty of reasons , including rampant 

thef t of se rv ice and the growth of cable t e l e v i s i o n The MDS 

s igna l was not secure and was e a s i l y in te rcepted by p i r a t e MDS 

rece ivers From 1982 through 1985, HBO spent over $400,000 

prosecuting t h e f t of se rv ice cases 
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Notwithstanding HBO's e f f o r t s to support MDS, 14 MDS 

a f f i l i a t e s have declared bankruptcy or gone in to r ece ive r sh ip 

We have been forced to wri te off more than 55.9 mi l l ion in 

receivables from MDS a f f i l i a t e s , a r a t e of delinquency unheard of 

among our cable a f f i l i a t e s By the middle of 1986, HBO had only 

24 MDS a f f i l i a t e s in 16 c i t i e s serving 146,000 subsc r ibe r s - - a 

dec l ine in subscr ibersh ip of over 61 percent in l ess than four 

years 

Theft of MDS se rv ices continues to be an enormous problem 

for HBO HBO is d i s t r i bu t ed in an unscrambled form by MDS 

opera tors in seven la rge metropoli tan areas We bel ieve that as 

many as one mil l ion households per month are now i l l e g a l l y 

in te rcep t ing unscrambled MDS transmissions 

As a r e s u l t of our experience, and af ter careful review, HBO 

has decided not to expand d i s t r i b u t i o n of i t s se rv ices by MDS 

in to new areas However, we are continuing to d i s t r i b u t e our 

se rv ices through our ex is t ing MDS a f f i l i a t e s and to provide 

whatever support we can t o make these businesses v i ab l e . 

Recently, mult i -channel MDS (MMDS) has been authorized by 

the FCC Although MMDS is a very new and unproven d i s t r i b u t i o n 

bus iness , HBO has an agreement in p r inc ip l e with Microband, the 

l a r g e s t MDS d i s t r i b u t o r , which has plans to include HBO in an 

MMDS serv ice in three metropoli tan areas — New York, Washington, 

D C , and Detroit We bel ieve MMDS faces c e r t a i n inherent 

d i f f i c u l t i e s as a d i s t r i b u t i o n technology, however, we are 

experimenting with Microband and we wi l l assess any future 

d i s t r i b u t i o n by MMDS af te r an appropr ia te period F ina l ly , some 

of our ex i s t ing MDS opera to rs are offering HBO in an MMDS 

package 
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As th is record demonstrates, HBO has always sought wide 

distribution of i t s serv ices . There are circumstances, however, 

where i t may be necessary to l imit one's d is tr ibut ion. For 

example, i f a particular distributor experiences poor economic 

performance or if a distribution technology encounters repeated 

business f a i l u r e s , a supplier might be forced to l imit i t s 

exposure to such los ses . Similarly, i f a distr ibutor or a 

distribution technology proves to be technical ly poor or 

ine f f i c i ent , a supplier might make the business decision to l imit 

distribution through that technology Chronically poor re la t ions 

with consumers could also form the basis of a decision to l imit 

distribution by a particular distributor or distr ibution 

technology Such problems could occur in the context of any 

technology, including cable t e l e v i s i o n . 

Ultimately, the key to HBO's success i s i t s brand name and 

the a b i l i t y to market that name as a unique, re l iable and high-

quality service of interest and value to consumers. That i s why 

we zealously protect the integrity of our service , the 

distr ibution as well as the programming The best way to do that 

is to ensure that our distributors are technical ly and 

economically f i t and that they maintain a high standard of 

customer relat ions The vast majority of our distributors meet 

these qual i f icat ions However, i t is a simple business fact that 

not a l l distr ibutors can do so In those instances where a 

distributor cannot, prudent business practice suggests that a 

supplier l imit i t s distribution with that distributor 

Mr Chairman, se l l ing pay te lev i s ion i s a complicated 

business that requires constant attention to the consumer's very 

ephemeral and shift ing notion of what const i tutes "good" 

entertainment American consumers are f i erce ly independent and, 

after 50 years of experience with t e l ev i s ion , quite sophisticated 

in their tastes It takes a unique blend of s t a t i s t i c a l 
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ana lys i s , consumer research , i n t u i t i v e fee l , and frankly, luck , 

to be a successful pay programmer 

Our task is a l l the more d i f f i c u l t because we have to make 

our sa l e every month The consumer can cancel at any moment by 

simply not writ ing out a check Moreover, as I have s t a t e d , 

there are a var ie ty of ways for consumers to receive the movies 

and other programming we offer We cannot afford to miss any 

opportunity t o reach a po t en t i a l customer. That i s why HBO, from 

i t s incept ion, has always sought broad d i s t r i b u t i o n for i t s 

serv ices We have used every video d i s t r i b u t i o n technology tha t 

has been avai lab le We continue today to use every d i s t r i b u t i o n 

technology that is economically and technica l ly sound and of fe rs 

qua l i ty service to consumers 

Our d i s t r i b u t i o n po l i c i e s have worked well for HBO and for 

the American consumer In j u s t 15 years since we f i r s t began 

se rv i ce , HBO has become the la rges t brand name subscr ip t ion 

service in the world We have not accomplished t h i s Herculean 

feat by a r t i f i c i a l l y l imi t ing d i s t r i b u t i o n of our se rv ices We 

have done i t by offer ing consumers qua l i ty se rv ices through a 

var ie ty of d i s t r i b u t i o n systems That i s our policy today and i t 

w i l l be our policy tomorrow 

Senator METZENBAUM Thank you very much, Mr Collins 
Mr Collins, does HBO have a corporate policy against selling to 

wireless-7 

Mr COLLINS NO, sir, we do not have a corporate policy against 
selling to wireless cable, which we refer to as MMDS, or multi
channel MDS We do business with 

Senator METZENBAUM What is the difference in multi-channel— 
what do you call i t ' 

Mr COLLINS Senator MDS stands for multipoint distribution 
service, and that technology has been around smce the mid to early 
seventies By adding several more channels to the technology, so 
rather than one channel or two channels, it is three or more chan
nels, that is referred to as MMDS, or multiple channel multipoint 
distribution service 

Senator METZENBAUM Is that wireless7 
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Mr COLONS That is called, from a marketmg standpoint, to 
people who sell that, wireless cable 

Senator METZENBAUM But is it wireless9 

Mr COLLINS It IS a microwave service It is distributed via a big 
broadcast microwave transmitter and microwave receive locations 

Senator METZENBAUM But there are now wires' You do not have 
to wire for it? 

Mr COLONS NO, sir, there are no wires There is no cable, 
either 

Senator METZENBAUM And you sell to MMDC, or whatever it is 
called? 

Mr COLLINS We, for many years, have been an extensive distrib
utor through MDS, and I might add that it can only be described as 
a disastrous business experience for us 

Senator METZENBAUM AS a what ' 
Mr COLLINS A disastrous business experience 
Senator METZENBAUM Why are you willing to sell it to these 

companies that testified here today? 
Mr COLLINS Well, sir, m the case of Microband Corp, which 

does business in New York City, we have been a customer of theirs 
m New York for many years They have been the common carrier 
operator of the MDS system m New York 

We have been discussing with them an arrangement, we have an 
agreement m principle, whereby our signal will be distributed over 
MMDS It has been a very difficult discussion because of our con
cerns primarily over security, where we are very afraid that we 
will have replication of what happened in the MDS business where 
our signal is widely available for nothing and stolen, and that has 
been very bad for our business 

Senator METZENBAUM Mr Theroux said he cannot buy HBO 
Can he? 

Mr COLLINS Well, sir, I believe Mr Theroux has had several 
contacts with people in our organization and he is not currently a 
customer of ours m Cleveland I think that in the case of MMDS, 
we have some places that we currently do busmess, like Milwau
kee, and we are seeing how the business works and if we can be 
comfortable with the very real, we think, and large security ques
tions Up until that point, we would be very reluctant to authorize 
additional transmissions 

Senator METZENBAUM Have you seen any instances of your 
signal being pirated with the wireless? 

Mr COLLINS Well, m fact, right now in Washington, as we sit 
here, our signal, HBO, is transmitted via MDS on an unscrambled 
basis If you were to go out and purchase a decoder which is not 
addressable, there is no protection on it, you could mount it on 
your house and get HBO and not pay for it 

As I drove to the airport m New York yesterday, and it always 
saddens me, I can drive through portions of Queens where all you 
see are a forest of antennas of people who are watching HBO and 
not paying us for it 

Senator METZENBAUM Mr Theroux says he scrambles Under 
those circumstances, why would you have any difficulty selling to 
him? 
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Mr COLLINS Well, sir, we are concerned that when you broad
cast your signal in any form, which MDS is a form of broadcasting, 
that if there is any breach in the security, it is very difficult to get 
it back So we would want to have some experience before we felt 
secure with that technology 

As an example, 10 years ago we all thought that single-channel 
MDS, because it was transmitted at microwave frequencies, was 
quite secure We found out, unfortunately, that that was not true 

Senator METZENBAUM When do you think you will have an 
answer for the wireless industry as to whether you will or will not 
make the product available? 

Mr COLONS Well, sir, we have a major test of all this that is 
going to happen in New York We have one going on right now in 
Milwaukee I am sure we will be discussing with Microband what 
goes on in this market and in Detroit And we hope those are suc
cessful But at the same time, we are very wary of that 

Senator METZENBAUM When do you think you will have an 
answer? 

Mr COLLINS I would hate to try and set a date, Senator, as to 
exactly when It would be when we are sure that our signal will be 
secure and that the business is going to have a true financial un
derpinning that will keep us from having financial difficulty with 
those distributors 

Senator METZENBAUM I will say the same to you Certainly, you 
cannot operate wireless or competitive medium without being able 
to obtain product And if the wireless companies cannot obtam 
product, they have to go under That is just the reality of fact It 
would seem to me that this is an issue that is not going to take a 
long time to resolve Either it is going to be resolved or I do believe 
Congress will direct its attention to this subject 

I believe it is truly an antitrust issue that concerns us We be
lieve in free competition and have difficulty m understanding how 
the wired cable homes are entitled to better service, more available 
product than the wireless 

So I would say to you, Mr Collins, just as I said previously, our 
concerns are not going to stop at the conclusion of this hearing, but 
that we will wait to see what happens in the next several months 
If nothmg happens, my guess is there will be a legislative proposal 
made to deal with the subject And I feel confident if there is, we 
would have the votes to pass it But I would much prefer to see the 
industry work out its own problems 

Our next witness is Amos Hostetter, chairman and chief execu
tive officer, Continental Cablevision, Boston, formerly from Ohio 
Happy to have you with us, Mr Hostetter 

STATEMENT OF AMOS HOSTETTER 
Mr HOSTETTER Mr Chairman, pleasure to be here It is a par

ticular pleasure, as you note, because Continental Cablevision was 
founded m Ohio 25 years ago in the communities of Tiffin and Fos-
toria, which I know you know well 

Senator METZENBAUM Very well 
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Mr HOSTETTER In 1963 my partner and I moved to those towns 
to begin what was then basically a reception service for an area 
that got very poor off-air television We were engaged in every 
aspect of the business at that point from installing, and I will even 
say disconnecting subscribers who failed to pay their bill, to sweep
ing the front steps 

In the 25 intervening years, we have worked hard at it and the 
company has grown and prospered Today Continental Cablevision 
serves almost 300,000 families in Ohio and nearly 2 million nation
wide We are now the third largest company in the cable industry 

I would hasten to point out that bemg the third largest cable op
erator is not like bemg ABC, CBS, or NBC Being No 3 in our in
dustry means that we serve 4 4 percent of the cable homes, or 2 2 
percent of the national TV homes Our systems capacity ranges 
from 35 to 60 channels, and with the exception of local origination 
programming, we do not control a single programming service that 
we carry 

Compare our position with ABC, the third largest broadcast net
work which has an average audience share of 19 percent of the TV 
households and which owns outright stations serving 24 4 percent 
of the American households The top three movie studios, Para
mount, Disney, and Warner Brothers together have approximately 
46 percent market share of the domestic box office revenues The 
top eight studios have 87 percent 

In comparison, the top three cable companies, TCI, ATC, and 
ourselves serve 32 percent of the cable households, which is 16 per
cent only of national TV homes The top eight MSO's serve only 23 
percent of the TV households It is a very different industry in its 
structure 

The entire cable industry from TCI, the largest, to mom-and-pops 
in Ohio serving several hundred homes has annual revenue of ap
proximately $11 billion I would point out to you that two of the 
Bell regional operating companies alone have revenue of greater 
than $11 billion 

Senator METZENBAUM Give me that figure again 
Mr HOSTETTER $11 billion is the total revenue of the cable tele

vision industry NYNEX and Bell South both gross more than $11 
billion as single companies 

Put another way, the Bell operatmg companies are 25 times the 
size of Continental Cablevision, of my company, the third larg
est 

Senator METZENBAUM What is the basic capital investment m 
those three companies as compared to the total capital mvestment 
of the cable companies9 

Mr HOSTETTER I would say approximately the same relation
ships hold They have about the same revenue to asset investment 
basis as the cable industry does 

To put it another way, any of those seven are 20 times larger 
than we are And in fact, any of them are eight times larger than 
the cable industry's largest company, TCI So I think it is impor
tant to keep in perspective, while this is an industry that has 
grown and prospered, it is far from a giant by U S industry stand
ards No cable television company is among the Fortune 500 
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I have submitted a prepared text, and there are a number of 
issues that I touch on If I may, I would like to skip to ones that 
might interest you, and I would be happy to answer any questions 
you have It is your agenda 

[The prepared statement of Mr Hostetter follows ] 
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Statement of 

Amos B. Hostetter, Jr 

Chairman and Chief Executive Officer 

Continental Cablevision, Inc. 

Mr. Chairman and Members of the Subcommittee 

I am pleased to have the opportunity to appear before 

you this morning. While I'm not expert in antitrust 

matters, I have spent most of my professional life in the 

cable television business and am happy to share with you ray 

observations on some of the public policy issues which are 

of concern to your Subcommittee 

On a personal note, Mr. Chairman, it is a special 

pleasure for me to participate in your hearings, as 

Continental Cablevision is a Company which I started in Ohio 

25 years ago and today provides cable service to some 

275,000 Ohio households. 

In 1963, my partner and I moved to the Towns of Tiffin 

and Fostoria in the northwest part of the state and built 

our first cable system there From installing new 

subscribers to sweeping the front steps we were involved in 

every aspect of that fledgling operation. In those days 

cable television was essentially a service to enhance the 

reception of local broadcast stations. It was not until the 

advent of satellite technology and the development of 

special cable programming services in the itiid-70's that our 

industry began to fulfill its real promise by providing 

consumers with a rich choice of programming services such as 

Cable News Network, ESPN, Arts and Entertainment, 

Nickledeon, Discovery, USA Network and C-SPAN. 

With the additional choices cable now provides, half of 

the television households in the U.S. today subscribe to 
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cable. And even though network affiliates and independent 

stations still command 66% of audience share in cable 

households, consumers now tune to cable services a third of 

the time. 

The chief reason cable has achieved popular acceptance 

is because of the special programming services which the 

cable industry itself has developed. As recently as 1975, 

the year HBO went up on satellite, cable penetration 

nationally was only 13%. What has caused the number of 

cable subscribers to multiply four-fold since then has been 

the additional programming choices we offer consumers. 

Concentration of Ownership 

From our modest start in Ohio, Continental Cablevision 

has grown to become the third largest company In the cable 

industry, serving approximately two million subscribers 

across the U.S. Outside of the mid-west, our largest 

operating region is New England where we serve 450,000 

subscribers in Massachusetts and 100,000 in New Hampshire. 

To be one of the three largest cable system operators 

in the U.S. is not like being ABC, CBS, or NBC. Being 

number three means we serve 4.4% of the cable households and 

2.2% of the t.v. households in the U.S. Our systems' 

capacities range from 35 to 60 channels and with the 

exception of local origination, we do not control any of the 

programming services we carry. Compare our position with 

that of ABC, the third largest broadcast network which has 

an average audience share of 19% of t.v. households and 

which owns outright stations serving 24.4% of American 

households. Together, the three networks have an audience 

share of 64% of American t.v. households. 

The top three movie studios. Paramount, Disney and 

Warner Brothers together have a 46% market share of domestic 
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box office revenues. The top eight studios have an 87% 

share. 

In comparison, the top three cable operators, TCI, ATC 

and Continental serve 32% of all cable households and 17% of 

all t.v. households in the U.S. The top eight MSO's serve 

47% of all cable households and 23.5% of all t.v. 

households. 

Looking at the entire cable industry, from TCI, the 

largest operator with more than 8 million subscribers, to 

the smallest mom and pop operator with fewer than 500, total 

industry revenues for 1987 were S11 billion, less than those 

of several of the seven Regional Bell Operating Companies 

For example in 1987, NYNEX and Bell South each had revenues 

of over S12 billion. This was approximately 25 times our 

revenues and seven times those of TCI in 1987. 

Telco Cross-Ownership 

To suggest, as some have, that telco entry would 

promote greater competition, is sheer nonsense. Rather, we 

would soon see a cable industry dominated by the Bell 

Operating Companies, subsidized by telephone rate payers 

Our industry has had long and bitter experience with the 

phone company, leading the need for Congress to enact the 

Pole Attachment Act of 1979 to assure access to utility 

poles at fair and reasonable rates 

If Congress were to mandate that programming developed 

by the cable industry be made available to all other 

distribution technologies, it would simply pave the way to 

telephone domination of this industry 

Cable's uniqueness as a medium lies in the specialized 

programming services which those of us in the cable industry 

have nurtured and supported over the past 15 years C-SPAN, 

which brings this proceeding to 33 million cable households. 
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was created specially as a public affairs service by the 

cable industry. Nickelodeon, for children, has filled a 

programming void which only public television previously had 

recognized. Discovery has brought the wonders of science 

into millions of American living rooms. Likewise, Black 

Entertainment, Galavision and Arts & Entertainment have been 

created in response to minority tastes and needs. 

Vertical Integration 

While several major companies such as Time, Inc and 

Viacom are both program producers and cable system 

operators, the vast majority of cable operators are not 

programmers. In fact, most cable operators do not have any 

ownership interest in the programminq services they carry 

However, when Turner Broadcasting experienced financial 

difficulties, cable operators responded in order to keep 

Cable News Network alive and independent. And when other 

cable programmers including Discovery and C-SPAN have 

encountered financial difficulties, we have voluntarily 

agreed to programming fee increases. Why have we done 

this' Not to become programmers but to maintain our 

identity as the medium of choice. 

From the operator's point of view, the better a 

particular service is, the better all of cable looks as a 

mix. Cable operators want to see innnovative services 

survive. For new services, like Turner Network Television, 

operator investments and guarantees of exclusivity may be 

the only way to get early commitments to carry the new 

network at all. 

Operator investment in programminq is therefore a 

natural outgrowth of these forces But a responsible 

operator will not just carry those services in which he has 

a small investment interest If a service is not bringing 
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in customers and disconnects are high, he will not destroy 

his retail business in order to support a programming 

investment. Many businesses operate with a mix of their own 

labeled brands and independent brands Grocery stores, drug 

stores, clothing stores all operate in this manner. 

Safeway, CVS and Macy's could not make it 3ust on generic 

brands, and must carry products that compete with their own 

products. The same is true for cable 

Exclusivity 

Having developed our own special programming services, 

is it unreasonable to want to maintain exclusivity of our 

product' Exclusive distributor relationships are common in 

the marketplace. From the automotive industry to the 

appliance industry to the broadcast industry, exclusive 

distributor relationships are part of the fabric of American 

business. You don't see Ford dealers selling GM cars any 

more than you see every appliance dealer selling Whirlpool 

and Maytag washers. And you won't see the NBC peacock 

strutting her stuff on CBS this fall. 

Suppliers want assurance of quality distribution and 

service and aggressive local promotion. Distributors want 

the knowledge that their promotional efforts are going to 

accrue to their own benefit. 

By their marketing and promotion, for example, cable 

operators have created brand name identification for HBO 

Indeed, many of our subscribers think cable t v. is 

synonymous with HBO In 1987 we paid HBO almost $1 million 

a week for the carriage of HBO and Cinemax. In addition, we 

spent millions of dollars in advertising and direct mail 

marketing to promote HBO's products We are, I understand, 

HBO's most successful customer in selling HBO services to 

our cable subscribers Having made this substantial 
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investment of time and money in promoting HBO is it 

unreasonable to seek exclusive distribution rights for HBO 

products in the markets we serve' 

What programmers need today is affiliates who will 

conduct very aggressive promotional campaigns to 

differentiate their product and expand their distribution 

base. This promotion is essential to a cable network. Each 

one wants the public to sort out its brand name form among 

all the other channels. To do so, they must be given 

product indent ification by their distributor Cable 

operators who do this deliver a valuable service to the 

program packager, and therefore should be their favored 

distributor. 

Must Carry 

Finally, Mr. Chairman, I'd like to change focus and 

address myself to the issure of must-carry which I 

understand will be the subject of the third panel this 

morning. 

In the wake of the 1986 Quincy decision striking down 

the FCC's original version of the must-carry rules, the 

National Cable Television Association joined with the NAB, 

INTV and the Television Operators Caucus in reaching an 

intra-industry compromise to guarantee cable carriage of 

qualified local broadcast stations. 

Unfortunately, in creating a new set of must-carry 

rules, the FCC changed the terms the parties had agreed 

upon, setting the stage for yet a second Court of Appeals 

decision declaring the new rules unconstitutional 

In spite of the fact that there has not been any 

governmental must-carry requirement for almost two years, 

the vast majority of cable operators have voluntarily 

honored the terms of the intra-industry compromise. 




