103D CONGRESS REPORT
18t Session HOUSE OF REPRESENTATIVES , 103-286

COPYRIGHT ROYALTY TRIBUNAL REFORM ACT OF 1993

OCTORER 12, 1993.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. BROOKS, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 28401
[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 2840) to amend title 17, United States Code, to establish
copyright arbitration royalty panels to replace the Cop 'Eht Roy-
alty Tribunal, and for other purposes, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Copyright Royalty Tribunal Reform Act of 1993,

SEC. 3. COPYRIGHT ARBITRATION ROYALTY PANELS.

(a) ESTABLISHMENT AND PURPOSE.—Section 801 of title 17, United States Code,
is amended as follows:
(1) The section designation and heading are amended to read as follows:

“§ 801. Copyright arbitration royalty panels: establishment and purpose”;

(2) Subsection (a) is amended to read as follows:

“(a) ESTABLISHMENT.—The Librarian of Congress, upon the recommendation of
the Register of Cop'yright.s, is authorized to appoint and convene copyright arbitra-
tion ro altg anels.”;

é) ubsection (b) is amended—
(A) by inserting “PURPOSES.—" after “(b)";
(B) in the matter preceding paragraph (1), by striking “Tribunal” and in-
serting “copyright arbitration royalty panels”;
(C) in paragraph (2)— . . . .
(i) in sub: aph (A), by striking “Commission” and inserting
“copyright arbitration royalty panels”; and
(1) in subparagraph (B), by striking "Copyriﬁht Royalty Tribunal”
and inserting “copyright arbitration royalty panels”;
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(D) in ph (3), by striking “In determining” and all that follows
through tﬁ: end of the ph; and

(E) in paragraph (4? by striking “to determine” and all that follows
through “chapter 10” and inserting “and to determine the distribution of

such payments.”; an
(4) by amending subsection (c) to read as follows:
Librarian of

*(c) RULINGS.—The Congress, upon the recommendation of the Reg-
ister of Copyrights, may, before a copyright arbitration royalty panel is convened,
make any n procedural or evidentiary rulings that would apply to the pro-

ceedings conducted by such panel.”.
® RSHIP AND PROCEEDINGS.—Section 802 of title 17, United States Code,
is amended to read as follows: :

“§ 802. Membership and proceedings of copyright arbitration royalty panels

“(a) COMPOSITION OF COPYRIGHT ARBITRATION ROYALTY PANELS.—A copyright ar-
bitration royalty panel shall consist of 3 arbitrators selected by the Librarian of
Congress pursuant to subsection (b).

*(b) SELECTION OF ARBITRATION PANEL.—Not later than 10 days after publication
of a notice initiating an arbitration proceeding under section 804, and in accordance
with procedures specified by the i of Copyri%;ts, the Librarian of Congress
shall, upon the recommendation of Register of Copyrights, select 2 arbitrators
from lists of arbitrators provided to the Librarian by parties participating in the ar-
bitration and by professional arbitration associations or such sl.rmlgr' ilar organizations
as the Librarian shall select. The 2 arbitrators so selected shall, within 10 days
after their selection, choose a third arbitrator from the same lists, who shall serve
as the chairperson of the arbitrators. If such 2 arbitrators fail to agree upon the
selection of a third arbitrator, the Librarian of Congress shall promptly select the
third arbitrator. :

“(c) ARBITRATION PROCEEDINGS.—Copyright arbitration royalty panels shall con-
tqluci:tharbitmt;ion pwdingn. in accordance with such procedures fs ltIhey may adopt,
or the purpose of making their determinations in carrying out the purposes set
forth in section 801. The arbitration panels shall act on the basis of a fully docu-
mented written record, prior decisions of the Copyright Royalty Tribunal, prior copy-
right arbitration panel determinations, and mh::‘s:“l:lys e Librarian of Congress
under section 801(c). Any copyright owner who claims to be entitled to royalties
under section 111, 116, or 119, or any interested copyright party who claims to be
entitled to royalties under section 1006, may submit relevant information and pro-
posals to the arbitration panels in proceedings applicable to such oopgright owner
or interested copyright party, and any other person participating in arbitration pro-
ceedings may submit such relevant information and proposals to the arbitration
panel conducting the proceedings. The parties to the proceedings shall bear the en-
tire cost thereof in such manner and proportion as the arbitration panels shall di-
rect.

“(d) REPORT TO THE LIBRARIAN OF CONGRESS.—Not later than 180 days after pub-
lication of the notice initiating an arbitration proceeding, the copyright arbitration
royalty panel conducting the g:aaedmg shall report to the Librarian of Congress
its determination concerning royalty fee or cﬂ:mb ibution of royalty fees, as the
case may be. Such report shall be aneomgmed“l;( the written record, and shall set
forth the facts that the arbitration panel found relevant to its determination.

“(e) ACTION BY LIBRARIAN OF CONGRESS.—Within 60 days after receiving the re-
art of a copyright arbitration royalty panel under subsection (d), the Librarian of

ngress, upon the recommendation of the i of Copyrights, shall adopt or re-
ject the determination of the arbitration panel. The Librarian shall adopt the deter-
mination of the arbitration panel unless the Librarian finds that the determination
is arbitrary. If the Librarian rejects the determination of the arbitration panel, the
Librarian shall, before the end of that 60-day period, and after full examination of
the record created in the arbitration ing, issue an order setting the royalty
fee or distribution of fees, as the case may be. Librarian shall cause to be pub-
lished in the Federal Register the determination of the arbitration panel, and the
decision of the Librarian (including an order issued under the p ing sentence).
The Librarian shall also publicize such determination and decision in such other
manner as the Librarian considers appropriate. The Librarian shall also make the
report of the arbitration panel and the accompanying record available for public in-
spection and eop%gixw

“(f) JUDICIAL .—Any decigion of the Librarian of Congress under sub-
section (e) with respect to a determination of an arbitration panel may be ap{;aaled,
lszy any aggrieved App:ngho would be bound by the determination, to the United

tates Court of for the District of Columbia Circuit, within 30 days after
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the publication of the decision in the Federal Register. If no appeal is bro:fht with-
in such 30-day period, the decision of the Librarian is final, and the royalty fee or
determination with respect to the distribution of fees, as the case may be, shall take
effect as set forth in the decision. The pendency of an appeal under this paragraph
shall not relieve gersons obliﬁ:ated to make royalty paymente under sections 111

115, 116, 118, 119, or 1003 who would be affected by the determination on ap:

to tfeposit the statement of account and royalty fees specified in those sections. The
court shall have jurisdiction to modify or vacate a decision of the Librarian only if
it finds, on the is of the record before the Librarian, that the Librarian acted
in an arbitrary manner. If the court modifies the decision of the Librarian, the court
shall have jurisdiction to enter its own determination with respect to the amount
or distribution of royalty fees and costs, to order the repayment of any excess fees,
and to order the payment of any underpaid fees, and the interest pertaining respec-
tively thereto, in accordance with its final judgment. The court may further vacate
the decision of the arbitration panel and remand the case for arbitration proceedings
in accordance with subsection (c).

“(g) ADMINISTRATIVE MATTERS.—

‘(1) DEDUCTION OF COSTS FROM ROYALTY FEES.—The Librarian of Congress
and the Register of Copyrights may, to the extent not otherwise provided under
this title, deduct from ro t{‘fees deposited or collected under this title the rea-
sonable costs incurred by the Library of Congress and the Copyn;‘ght Office
under this chapter. Such deduction may be made before the fees are distributed
to any copyright claimants.

*(2) POSITIONS REQUIRED FOR ADMINISTRATION OF COMPULSORY LICENSING.—
Section 307 of the Legislative Branch Ap&)ropriations Act, 1994, shall not apply
to employee positions in the Library of Congress that are required to be filled
in order to carry out section 111, 115, 116, 118, or 119 or chapter 10.”.

(¢) ADJUSTMENT OF COMPULSORY LICENSE RATES.—Section 803 of title 17, United
States Code, and the item relating to such section in the table of sections at the
beginning of chapter 8 of such title, are repealed.

5!1;) INSTITUTION AND CONCLUSION OF PROCEEDINGS.—Section 804 of title 17, Unit-
ed States Code, is amended as follows:

(1) Subsection (a) is amended to read as follows:

“(a)(1) With respect to proceedings under section 801(bX1) concerning the adjust-
ment of royalty rates as provided in sections 115 and 116, and with re:gect to pro-
ceedings under subﬂar:cgzhughs (A) and (D) of section 801(f>X2), during the calendar
years specified in the schedule set forth in paragraphs (2), (3), and (4), any owner
or user of a copyrighted work whose royalty rates are speciﬁed by this title, estab-
lished by the Copyright Royalt'y Tribunal before the date of the enactment of the
Copyright Royalty Tribunal Reform Act of 1993, or established by a copyright arbi-
tration royalty panel after such date of enactment, may file a petition with the Li-
brarian of Congress declaring that the petitioner requests an adjustment of the rate.
The Librarian of Congress shall, upon the recommendation of the Register of Copy-
rights, make a determination as to whether the petitioner has such a significant in-
terest in the royalty rate in which an adjustment is requested. If the Librarian de-
termines that the petitioner has such a significant interest, the Librarian shall
cause notice of this determination, with the reasons therefor, to be published in the
E‘}gde:gl Register, together with the notice of commencement of proceedings under

is chapter.

“(2) In proceedings under section 801(b}2XA) and (D), a petition described in
paragraph (1) may be filed during 1995 and in each subsequent fifth calendar year.

“(3) In proceedings under section 801(bX1) concerning the adjustment of royalty
rates as provided in section 115, a tietit.ion described in paragraph (1) may be filed
in 1997 and in each subsequent tenth calendar year.

“(4XA) In proceedings under section 801(bX1) concerning the adjustment of roy-
alty rates as provided in section 116, a petition described in paragraph (1) may
filed at any time within 1 year after negotiated licenses authorized gy section 116
are terminated or expire and are not replaced by subsequent agreements.

“(B) If a negotiated license authori by section 116 is terminated or expires and
is not replaced by another such license agreement which provides permission to use
a quantity of musical works not substantially smaller tgum the quantity of such
works performed on coin-ogerated phonorecord players during the 1-year period end-
ing March 1, 1989, the Librarian of Congress shall, upon petition filed under para-
graph (1) within 1 year after such termination or expiration, convene a copyright
arbitration royalty panel. The arbitration panel shall promptly establish an interim
royal?’ rate or rates for the public performance by means of a coin-operated phono-
record player of non-dramatic musical works embodied in phonorecords which had
been subject to the terminated or expired negotiated license agreement. Such rate
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or rates shall be the same as the last such rate or rates and shall remain in force
until the conclusion of proceedings by the arbitration in accordance with sec-
{.’mn 802, to ad;ugd the royalty rates :pphmble d:l workhg{b ;mul superseded
anewnem license agreement, as provided in section
’ (2)8&)b st:ngl)::'suhda d inserting “subparagraph”;
y use” an
(B) by stri “Tribunal” the first it and inserting “Copy-
right m)y.filt?yhn"l‘ﬂlmnalm'tl!«aI.iln'm‘mnpl::fce i
(C)byutnhng'l‘nblmal'theaecondandthu'dpfamxtappemandm-

(D) thahstplaeextapemandmsemng“Co -
right Ro yalty unal or the Librarian o L 8s”; and Py
(E) by smkmg “(aX2), above” and msertmg “subsection (a) of this sec-

tion
f(&)) Subsectmn (c) is amended by striking *Tribunal” and inserting “Librarian
of Congress”.
() ubsechon (d) is amended—
(A) by smkmg “Chairman of the Tribunal” and inserting “Librarian of

and
(n?‘iy stnking “determination by the Tribunal® and inserting “a deter-

mination”.
(5) Section 804 is further amended by subsection (e).
(e) REPEAL.—Sections 805 thro 810 of tit.ls 7, United States Code, and the

items relating to such sections in table of sections at the beginning of chapter
8 of such title, are repealed.

) CLERICAL AMENDMENT- —The table of sections at the beginning of chapter 8 of
title 17, United States Code, is amended by striking the items relating to sections
801 and 802 and inserting the following:

% goexgnght n;h‘:d-m =mlr. -ahlnhmnt and pnrpm o
S8EC. 8. JUKEBOX LICENSES.

(a) REPEAL OF COMPULSORY LICENSE.—Section 116 of title 17, United States Code,
and the item relating to section 116 in the table of sections at the beginning of chap-
ter 1 of such title, are

(b) NEGOTIATED LICENSES. —-(l) Section 116A of title 17, United States Code, is
amended—

(A) by redesignating such section as section 116;
(B) by striking subsection (b) and redesignating "subsections (c) and (d) as sub-
sectnons (b) and (c), respectively;
Trfnb) 1:1 .seachubsech& (I:X2) (as so mdemgnmm;t:d) by stnkm‘g "Copynght Royalty
un p it appears an Congress’;
(D) in subsect;on (c) (as so ted)—
(i) in the subsection caption by striking “ROYALTY TRIBUNAL” and insert-
“ARBITRATION ROYALTY PANEL";
mf striking “subsection (c)* and inserting “subsection (b)”; and
a.rlv> stnlnng “the Copynght Royalty Tribunal® and inserting “a copy-
nght itration royalty panel’;
E) subsections (e), (f). and ®.

(2) The table of sections at the begmmng of dm‘pter 1 of title 17, United States
Code, is amended by striking “116A” and inserting “1
SEC. 4. PUBLIC COMPULSORY LICENEE.

Section 118 of title 17, United States Code, is amended—

1) in subsection (b)}—

(A) by striking the first 2 sentences;

(B) in the third sentence by sfnkmg “works specified by this subsection”
and inserting “published nondramatic musical works and published pic-
torial, graphic, and sculptural works”;

C)m 1)—
@) in ﬁ Erst sentence by striking “, within one hundred and twenty
dasaﬂerpubheauonof enohcesﬁf in this subsection,”; and
un

u) by striking ’Copyxﬁht Royal al” each place it appears
d inserting “Librarian
Cch) amgraph (2) by striking "l‘nbunal and inserting “Librarian of
n D
in parasra (3)—
(i) by the first sentence and inserting the following: “In the
absence of license agmementa negotiated under paragraph (2), the Li-
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brarian of Congress shall, pursuant to chapter 8, convene a copyright
arbitration royalty panel to determine and publish in the Federal Reg-
ister a schedule of rates and terms which, subject to paragraph (2),
shall be binding on all owners of copyright in works specified by this
subsection and public broadcasting entities, regardless of whether such
copyright owners have submi proposals to the Librarian of Con-
gress.”;
(ii) in the second sentence—
(I) by striking “Copyright Royalty Tribunal” and inserting “copy-
right arbitration royalty panel”; and
(II) by striking “clause (2) of this subsection” and inserting “para-
graph (2)"; and
(ii1) in the last sentence by striking “Copyright Royalty Tribunal” and
inserting “Librarian of Congress”; and
(F) by stnim' ing paragraph (4);
(2) in subsection (c)—
(A) by striking “1982” and inserting “1997"; and
(B) by gtriking “Copyright Royalty Tribunal” and inserting “Librarian of

Congress”;
(3) in subsection (d)—
(A) by striking “to the transitional provisions of subsection (bX4), and”;
(B) by striking “the Copyright Royalty Tribunal” and inserting “a copy-
right arbitration royalty panel”; and
(C) in paragraphs (2) and (3) by striking “clause” each place it appears
and inserting “paragraph”; and
(4) in subsection (g) by striking “clause” and inserting “paragraph”.
SEC. 5. SECONDARY TRANSMISSIONS BY SUPERSTATIONS AND NETWORK STATIONS FOR PRI
VATE VIEWING.
Section 119 of title 17, United States Code, is amended—
(1) in subsection (b)—
(A) in paragraph (1) by striking ¥, after consultation with the Copyright
Royalty Tribunal,” each place it appears;
(B) in paragratph (2) by striking “Copyright Royalty Tribunal” and insert-
ing “Librarian of Congress™;
(C) in paragraph (3§r§y striking “Copyright Royalty Tribunal” and insert-
ing “Librarian of Congress”; an
(D) in paragraph (4)-
(i) by striking “Copyright Royalty Tribunal” each place it appears and
inserting “Librarian of Congress”;
(ii) by striking “Tribunal” each place it appears and inserting “Li-
brarian of Congress”; and
(iii) in subparafraph (B) bz striking “conduct a proceeding” in the
last sentence and inserting “convene a copyright arbitration royalty
panel”; and
(2) in subsection (c)—
(A) in the subsection caption by striking “DETERMINATION” and inserting
“ADJUSTMENT";
(B) in paragraph (2) by striking “Copyright Royalty Tribunal” each place
it appears and inserting “Librarian of Congress”;
(C) in paragraph (3)—
(i) in subparagraph (A)—
(I) by striking “Copyright Royalty Tribunal” and inserting “Li-
brarian of Congress”; and
(II) by striking the last sentence and inserting the following:
“Such arbitration proceeding shall be conducted under chapter 8.”;
(ii) by striking subparagraphs (B) and (C);
(iii) in subparagraph (D)—
00 bg redesignatinisuch subp ph as subparagraph (B); and
(II) by striking “Arbitration Panei' and inserting “copyright arbi-
tration royalty panel appointed under chapter 8%;
(iv) by striking subparagraphs (E) and (F);
(v) by amending subparagraph (G) to read as follows:
“(C) PERIOD DURING WHICH DECISION OF ARBITRATION PANEL OR ORDER OF
LIBRARIAN EFFECTIVE.—The obligation to pay the royalty fee established
under a determination which—
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“(i) is made by a copyright arbitration royal el in an arbitration
nnby der this paragraph and is ado::yteldut!)y the Librarian of
under section 802(e), or
“(11) is established by the lerarm.n o 8 under section 802(e),
shall become effective as %nmded in section 802(8

(vi) in subparagra
@ bgy tnag sueh subparagraph as subparagraph (D); and
mmotnhng opted ul;.;aram under etabparagraph (FY and
toin 8
(D) by striking paragraph (4).
SEC. 6. CONFORMING AMENDMENTS.

(a) CABLE COMPULSORY LICENSE.—Section 111(d) of title 17, United States Code,
is ame(nldeg as follows ) ded by ul b the Co
is amen after consultation with the Copy-
right Roa;:?t;%nbunal (if and whensttlll':ahng'l‘nbunal has been constituted),”.

2) P ph (1XA) is amended by , after consultation with the
Copyng g:yalty Tribunal (if and when the ibunal has been constituted),

from time to time prescribe” and inserting “from time to time prescribe”.

(3) Paragraph (2) is amended by the second and third sentences and
by in e follo “All fnnds held by the Secretary of the Treasury shall
be inve in mter;}:-&armg United States securities for later distribution
with interest by the Librarian of Co in the event no controversy over dis-
tribution exists, or by a copyright tration royalty panel in the event a con-
troversy over such distribution exists.”

4) Paragraph (4XA) is amended—

A) y etnkmg “Copyright Royalty Tribunal” and inserting “Librarian of

(B by “Tribunal” and inserting “Librarian of Congress”.
5) Paragraph (4 ) is amended to read as follows:

“(B) After the first day of August of each year, the Librarian of Congress
shall, upon the recommendation of the Register of Copyrights, determine
whether there exists a controversy con the distribution of royalty
fees. If the Librarian determines that no sﬁ controversy exists, the Li-
brarian shall, after deducting reasonable administrative costs under this
section, distribute such fees to the copyright owners entitled to such fees,
or to their designated agents. If the Librarian finds the existence of a con-
troversy, the Librarian shall, pursuant to chapter 8 of this title, convene
:1 eo;t).ynght arbitration royalty panel to determine the distribution of roy-

ty fees.

(6) Para, ph (4XC) is amended by striking “Copyright Royalty Tribunal” and
insertmiI brarian of Co
(b) Aupnio HOME RECORDING
) tl}(:;{.lu.'ﬂr PAYMENTS. —Seetlon 1004(aX3) of title 17, United States Code, is
amended—

(A) by stnkmg “Copyright Royalty Tribunal” and inserting “Librarian of

Con,

(B)b stnkmg “Tribunal” and inserting “Librarian of Congre

@) Depogrr OF ROYALTY PAYMENTS.—Section 1005 of title 17 Umted States
Code, is amended by striking the last sentence.

(3) ENTITLEMENT TO ROYALTY PAYMENTS.—Section 1006(c) of title 17, United
States Code, is amended by striking “Copyright Royalty Tribunal” and insertin,
“Librarian of Congress convene a copyright arbitration royalty pane

(4) PROCEDURES FOR DISTRIBUTING ROYALTY PAYMENTS.—Section 1007 of title
17, United States Code, is amended—
(A) in subsection (aX1)—
f((l})o by stnlnng “Copynght Royalty Tribunal” and inserting “Librarian
of
(ii) b mkxnﬁ “Tribunal” and inserting “Librarian of Congress”;
B)i m sugaed:l
fCo by stnkmg “Copynght Royalty Tribunal” and inserting “Librarian
of Congress”; and
(ii) by striking "l‘nbunal each place it appears and inserting “Li-
brarian of Congress”; and
©C)i m subeeotlon (c)—
by striking the first sentence and inserting “If the Librarian of
ngreas finds the existence of a controversy, the Librarian shall, pur-
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suant to chapter 8 of this title, convene a copyright arbitration royalty
panel to determine the distribution of royalty payments.”;
(ii) by striking “Tribunal”® each place it appears and inserting “Li-
brarian of Congress”; and
(iii) in the last sentence by striking “its reasonable administrative
costs” and inserting “the reasonable administrative costs incurred by
the Librarian®.
(5) ARBITRATION OF CERTAIN DISPUTES.—Section 1010 of title 17, United
States Code, is amended—
(A) in subsection (b)—
(i) by striking “Copyright Royalty Tribunal” and inserting “Librarian
of Congress”; and
(ii) by striking “Tribunal® each place it appears and inserting “Li-
brarian of Congress”;
(B) in subsection (e)—
(i) in the subsection caption by striking “COPYRIGHT ROYALTY TRIBU-
NAL” and inserting “LIBRARIAN OF CONGRESS"; and
(ii) by striking “Copyright Royalty Tribunal® and inserting “Librarian
of Congress”;
(C) in subsection (f)—
(i) in the subsection caption by striking “COPYRIGHT ROYALTY TRIBU-
NAL” and inserting “LIBRARIAN OF CONGRESS";
(ii) by striking “Copyright Royalty Tribunal” and inserting “Librarian
of Congress”;
(iii) by striking “Tribunal” each place it appears and inserting “Li-
brarian of Congress”; and
(iv) in the third sentence by striking “its” and inserting “the Librar-
ian’s”; and
(D) in subsection (g)—
(i) by striking “Copyright Royalty Tribunal” and inserting “Librarian
of Congress”;
(ii) by striking “Tribunal’s decision” and inserting “decision of the Li-
brarian of Congress”; and
(iii) by striking “Tribunal” each place it appears and inserting “Li-
brarian of Congress”.
SEC. 7. EFFECTIVE DATE AND TRANSITION PROVISIONB.

(a) IN GENERAL.—This Act and the amendments made by this Act shall take effect
on January 1, 1994.

(b) EFFECTIVENESS OF EXISTING RATES AND DISTRIBUTIONS.—All royalty rates and
all determinations with respect to the proportionate division of compulsory license
fees among copyright claimants, whether made by the Copyright Royalty Tribunal,
or by voluntary agreement, before the effective date set forth in subsection (a) shall
remain in effect until modified by voluntary agreement or pursuant to the amend-
ments made by this Act.

(¢) TRANSFER OF APPROPRIATIONS.—All unexpended balances of appropriations
made to the Copyright Royalty Tribunal, as of the effective date of this Act, are
transferred on such effective date to the Copyright Office for use by the Copyright
Office for the purposes for which such appropriations were made.

EXPLANATION OF AMENDMENT

Inasmuch as H.R. 2840 was reported with an amendment in the
nature of a substitute, as amended, the contents of this report con-
stitute an explanation of the amendment in the nature of a sub-
stitute and both amendments.

SUMMARY AND PURPOSE

The purpose of H.R. 2840 is to abolish the Copyright Royalty Tri-
bunal and reassign its duties to ad hoc arbitration panels, the
Copyright Office, and the Librarian of Congress.
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COMMITTEE ACTION AND VOTE

H.R. 2840 was considered by the committee on the Judiciary on
October 6, 1993. A reporting quorum being present, the Commaittee
ordered H.R. 2840 reported to the full House by voice vote, with an
amendment in the nature of a substitute, as amended.

HEARINGS

On March 3 and 4, 1993, the Subcommittee on Intellectual Prop-
erty and Judicial Administration held hearings on H.R. 897, Title
II of which contained provisions abolishing the C(;pyright Royal]?'
Tribunal. Testimony on Title II was received from James H.
Billington, the Librarian of Congress; Ralph Oman, the Register of
C:Fyrights; Cindy Daub, Commissioner, Copyright Royalty Tribu-
nal; Bruce Goodman, Commissioner, Copyright Royalty Tribunal;
and, Edward Damich, Commissioner, Copyright Royalty Tribunal.
g)sx:1r é\ugust 3, 1993, Title II of H.R. 897 was reintroduced as H.R.

LEGISLATIVE HISTORY

On February 16, 1993, Mr. Hughes and Mr. Frank introduced
H.R. 897, the Copyright Reform Act of 1993.1 Title II of this Act
contained provisions abolishing the Copyright Royalty Tribunal.
Hearings were held on H.R. 897 on March 3 and 4, 1993.

Subsequently, H.R. 2840 was introduced on August 3, 1993 by
Mr. Hughes and Mr. Frank and was referred to the Committee on
the Judiciary the same day.2 H.R. 2840 was, in substance, substan-
tially similar to Title II of H.R. 897. On August 5, 1993, the Sub-
" committee on Intellectual Property and Judicial Administration

marked up H.R. 2840 with a single amendment in the nature of a
substitute. .

On October 6, 1993, the full Committee marked up H.R. 2840,
and a quorum of Members being present, approved the amendment
in the nature of a substitute with two amendments offered en bloc
by Mr. Hughes, and favorably reported the bill as amended by
voice vote.

DISCUSSION
BACKGROUND

The Copyright Royalty Tribunal is an independent agency in the
legislative branch. It is currently comprised of three presidentially-
appointed Commissioners (compensated at the level of p:f' in effect
for level V of the Senior Executive Schedule), a General Counsel,
and a five person support staff. The Tribunal was established in
the 1976 Act for the purpose of periodically adjusting the compul-
sory license royalty rates in Sections 111, 115, 116, and 118 of title
17, United States Code, and, distributing royalties paid under sec-
tions 111 and 116 in the absence of agreement of the parties.

As established in the 1976 Copyright Act, the Tribunal was com-
prised of five Commissioners. An amendment in 1990 reduced the

1An identical bill, 8. 373, was introduced that same day by Senators DeConcini and Hatch.
2 An identical bill, 8. 1346 was introduced on the same day by Senators DeConcini and Hatch.
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number of Commissioners to three. In 1988, the Tribunal was as-
signed the duties of reviewing the determination of an ad hoc arbi-
tration panel to be empaneled to adjust the compulsory royalty li-
cense rate for the Section 119 satellite carrier license, and distrib-
uting the royalty fees paid under that license in the absence of an
agreement of the parties. In 1992, the Audio Home Recording Act
gave the Tribunal the additional responsibilities of distributing roy-
alties in the absence of agreement of the parties, and, beginning 1in
1998 and no more often than once each year thereafter, adjusting
the maximum royalty rate for digital audio recording devices ac-
cording to statutory criteria.

The Tribunal’s origins lie in Congress’s experience with the sin-
gle compulsory license under the 1909 Act. Section 1(e) of that Act
set a statutory rate of 2 cents on each part manufactured for the
mechanical reproduction of nondramatic musical compositions. The
statutory rate st:gzd in the law until January 1, 1976 Act became
effective. The drafters of the 1976 Act wished to develop a non-leg-
islative alternative to compulsory license rate adjustment, a desire
that was heightened by the 1976 Act’s addition of new compulsory
licenses in section 111 (cable), section 116 (jukeboxes), and section
118 (public broadcasting).

The orifinal proposals for the Tribunal were for ad hoc arbitra- .
tion panels convened by the Register of Copyrights. The revision
legislation passed by the Senate in 1976 adopted this approach. In
reporting the revision bill out in September 1976, the House Judici-

Committee, concerned about the separation of powers issues
raised by Buckley v. Valeo,3 altered the bill to provide for three
Commissioners appointed by the President for a term of five years.
In conference with the Senate, this provision was changed to five
commissioners appointed for a term of seven years. In 1990, the
number of Commissioners was reduced to three.

H.R. 2840 is not the first Sroposal to abolish the Copyright Roy-
alty Tribunal. In 1981, the Chairman of the Tribunal testified be-
fore Congﬁ ss and urged its abolition.4¢ In 1985, Mr. Synar intro-
duced H.R. 2752, “the Copyright Royalty Tribunal Sunset Act,”
which, similar to H.R. 2840, ﬁproposued to move the functions of the
Tribunal to the Copyright Office. That same year Mr. Kastenmeier
introduced H.R. 2784, to replace the Tribunal with a Copyright
Royalty Court.

ith 15 years experience, a clear record of the Tribunal’s work-
load has been established. That workload is episodic and not suffi-
cient to justify three full-time highly paid Commissioners. The fol-
lowing data, provided by the Tribunal amply bears this out. Specifi-
cally, the data is gathered from the CRT's “Summary Fact Sheet,”
from submissions to the Committee by Commissioners Damich and
Daub, and b'i" the CRT’s General Counsel. Thus, all the data are
from the CRT itself. The data cannot, of course, capture all of the
activities of the commissioners, but it can establish the type of
workload that ad hoc panels could be expected to handle.

8424 U.S. 1(1978).

48ee yn% t Office, the U.S. Patent & Trademark Office, and the Copyright Royalty Tribu-
nal: Ovc‘,P t Hearings before the Subcomm. on Courts, Civil Liberties, and Adminigtration
of J\u‘;ltiee )t.he House Judiciary Comm., 97th Cong., 18t Sess. 67-74 (1981) (testimony of Chair-
man James).
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Although given in number of days, the figures are generous since
they count a half-hour hearing as one day.

1. Sunshine meetings

Data on meeting required to be identified publicly by the Sun-
shine Act were provided by the CRT’s General Counsel. The data
are for 1987 to 1992. The data include both rate setting and dis-
tribution proceedings.

1987, 18 days; 1988, 8 days; 1989, 18 days; 1990, 11 days; 1991,
36 days; 1992s; 5 days, total: 96 days.

Average days per year: 13.7 days.

If the juke license figures of 13 days are removed from this
data (since the license is no longer administered by the CRT), the
total is 83 days of hearings in six years for an average per year
of 11.8 days. is reduction might be off-set slightly by increased
responsibilities under the Audio Home Recording Act of 1992.)

2, Daub data for hearings in 1990-1992

Commissioner Daub submitted data regarding the number of
days of hearings for 1990-1992. According to Commissioner Daub,
there were 52 days of such hearings. This results in an average of
17.33 days of such hearings per year.

3. Damich data for 1978 to 1992

Commissioner Damich submitted data for the years 1978 to
1992. Two types of charts were relevant for our pu.:g;oses: (1) evi-
dentiary hearings; and (2) formal meetings and evidentiary hear-
ings.) (The category contains all of the data for the first plus meet-
ings).

A. Hearings

The Damich data reveal a total of 390 days of hearings for the
entire 15 year period of 1978 to 1992, for an average of 26 days
per year. If juke! 8 are deleted (since the license is no longer ad-
ministered by the CRT), the figure drops to 359 days for an aver-
age of 23.9 days per year. (Another figure that skews that data up-
ward is the mecﬁn.ica.l license. There has only been one year out
of fifteen in which there was any proceeding under this license,
1980. In that year, there were 47 days of hearings. If this figure
is deleted and jukeboxes are deleted (in order to better gauge the
future), the total is 312, or an average of 20.8 days per year.

The figures per year are: 1978, 10 days; 1979, 0 days; 1980, 75
days; 1981, 48 days; 1982, 74 days; 1983, 6 days; 1984, 16 days;
1985, 57 days; 1986, 29 days; 1987, 13 days; 1988, 4 days; 1989,
17 days; 1990, 6 days; 1991, 35 days; 1992, 0 days; Total, 390 days.

These figures clearly demonstrate an episodic workload.

B. Formal meetings and evidentiary hearings

(These figures include all of the days of hearings given in (a)
above, plus meetings. The figures for meetings are overly generous
gecz)luse they count any meeting, no matter how short, as an entire

ay).

1978, 12 days; 1979, 2 days; 1980, 91 days; 1981, 64 days; 1982,
87 days; 1983, 13 days; 1984, 21 days; 1985, 69 days; 1986, 39
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days; 1987, 29 days; 1988, 12 days; 1989, 30 days; 1990, 19 days;
1991, 44 days; 1992, 14 days; Total, 646 days.

Average number of days per year: 36.4

If the jukebox license is deleted from this, the total is 477 days
for all fifteen years, or an average of 31.8 days per year.

Given this episodic workload, the Committee concluded that ad
hoc arbitration panels are better suited to handle the functions cur-
rently handled by the Tribunal. The experience with arbitration
under the Section 119 satellite compulsory license was positive,
and indicates that this approach can work for the other royalty
schemes in title 17, Testimony of witnesses before both Houses on
the proposal supports this conclusion.

H.R. 2840 makes no substantive changes in the existing compul-
sory licenses, with one exception. Section 126, covering perform-
ance of nondramatic works by jukeboxes, is repealed. Section 116A
effectively superseded section 116 in the Berne Implementation Act
of 1988, is renumbered section 116, and as elsewhere in the bill,
the Copyright Royalty Tribunal’s functions are assigned to the
Copyright Office and the Register of Copyrights, as well as to the
ad hoc arbitration panels. The Committee believes that the avail-
ability of arbitration will provide a sufficient safety net for jukebox
operators in the event that voluntary negotiations are unsuccessful.

The Register of Copyrights and the Librarian of Congress will
play important roles in convening and reviewing the decisions of
the arbitration panels. The Copyright Office is currently the “front
end” of the compulsory license system. Statements of Account for
the section 111, 119, and 1005 licenses are filed with the Office.
The royalties paid in under these licenses are then deposited by the
Copyright Office into the United States Treasury. Notices of Inten-
tion to use the section 115 mechanical license are filed with the Of-
fice, as are voluntary agreements entered into under the section
118 noncommercial broadcasting license. The Copyright Office also
has authority to gromulgate regulations for the administration of
these functions.5 Section 806 of the Copyright Act requires the Li-
brary of Congress to provide the Cop ;ﬁht Royalty Tribunal with
necessary administrative services, including those related to budg-
eting, accounting, financial reporting, travel, personnel, and pro-
curement.

In short, the Copyright Office and the Library of Congress al-
ready have considerable involvement in the administration of the
compulsory licenses and in the work of the Tribunal. When com-
bined with the Copyright Office’s almost 100 year experience in
copyright issues, assigning some of the duties formally carried out
by the Tribunal to the Office and the Library makes good sense.

AMENDMENTS

As ordered reported by the Committee on October 6, 1993, two
amendments, ofiered by Mr. Hughes, Chairman of the Subcommit-
tee on Intellectual Property and Judicial Administration, were
agreed to. The first amendment transfers to the Copyright Office
any unexpended funds retained by the Copyright Royalty Tribunal
on December 31, 1993. The second amendment ensures that the Li-

517 U.S.C. § 702 (1978).
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brary of Congress and the Copyright Office will be able to deduct
100% of their costs of fulfilling their duties under the Act and will
be able to fill any necessary positions.

SECTION-BY-SECTION ANALYSIS OF THE COMMITTEE SUBSTITUTE
SECTION 1. SHORT TITLE

Section 1 of the bill sets forth the title of the Act, the “Copyright
Royalty Tribunal Reform Act of 1993.”

SECTION 2. COPYRIGHT ARBITRATION ROYALTY PANELS

Section 2 amends Chapter 8 of title 17, United States Code,
which currently governs the Copyright Rog(a)ldty Tribunal.

Section 801 of title 17, Uni tates e, is amended to pro-
vide for ad hoc copyright arbitration royalty panels in lieu of the
Copyright Royalty Tribunal. The panels are to be convened by the
Librarian of Congress upon the recommendation of the Register of
Copyrights. The remainder of current Section 801, which governs
the factors to be taken into account in adjusting compulsory license
rates and the circumstances under which the section 111 cable li-
cense rates may be adjusted, is not amended, consistent with the
approach of the bill: to make only those procedural changes nec-
essary to substitute arbitration panels for the Tribunal, and not to
m?ke any substantive changes in the compulsory licenses them-
selves.

Section 802 is amended to substitute provisions relating to the
membership and proceedings of arbitration panels for provisions re-
lating to the composition of the Copyright Royalty Tribunal. Sec-
tion 802(a) as amended provides that a cogyritiht arbitration panel
shall consist of three arbitrators selected by the Librarian of Con-
gress upon the recommendation of the Register of Copyrights ac-
cording to the procedures set forth in section 802(b) as amended.
Section 802(b) 18 patterned after current section 119(a)XcX3). Not
later than 10 days after the Librarian of Congress publishes in the
Federal Register a notice initiating an arbitration panel convened
under section 804 as amended, the Librarian of Congress, upon the
recommendation of the Register of Copyrights, shall select two ar-
bitrators from lists of arbitrators provided to the Librarian by the
parties participating in the arbitration and from lists provided by
professional arbitration associations or similar organizations. The
two arbitrators so selected shall, within 10 days of their selection,
choose a third arbitrator from the same lists. This third arbitrator
shall serve as the chairperson of the arbitration panel. If the first
two arbitrators cannot agree upon the selection of the third arbitra-
tor, the Librarian of Congress shall select the third arbitrator.

It is the Committee’s expectation that the arbitrators selected
will be individuals with considerable experience in the field of copy-
right or communications. There may, however, be circumstances
where an arbitrator does not have such experience, but neverthe-
less has considerable experience with arbitration. The Committee
does not wish to exclude such individuals from serving on a copy-
right arbitration panel. Given that many arbitrations will involve
multiple parties, the Librarian of Congress and the Register of
Copyrights must be scrupulous to avoid even the appearance of se-
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lecting arbitrators that may be believed, incorrectly or not, to favor
one party. Smaller claimants have expressed concern to the Com-
mittee that their interests be protected in the arbitration selection
process. The purpose of providing a broad pool of potential arbitra-
tors is to assist the Register and the Librarian in achieving a fair
process.

Section 802(c) as amended concerns the conduct of the arbitra-
tion process. Section 803(a) of the current statute subjects the
Copyright Royalty Tribunal to the Administrative Procedures Act.
While copyright arbitration royalty panels are not agencies within
the meaning of the APA, the Committee expects that all arbitration
panel proceedings will be open to the public. Section 802(c), pat-
terned after section 119(c}3XC), permits the arbitration panels to
adopt their own procedures. The Committee does not contemplate
that the panels will strictly follow the Federal Rules of Civil Proce-
dure and Evidence, however the panels, with the assistance of the
Copyright Office, must promulgate and be governed by clear proce-
dural and evidentiary guidelines designed to ensure fundamental
fairness. Rules of discovery that can expedite the parties’ presen-
tation of their cases are particularly important in this respect,
since early discovery and clear evidentiary rulings can go far in fa-
cilitating settlements and a more streamlined arbitration process.

Any party participating in an arbitratic: proceeding may submit
relevant information and proposals to the arbitrators. The entire
costs of the arbitration are to be borne by the parties to the arbi-
tration. The arbitration panel is empowered to apportion those
costs as it deems appropriate in order to take into account the par-
ties’ ability to bear the costs and the parties’ interest in the arbi-
tration.

No later than 180 days after notice of the arbitration Yroceeding
is published by the Librarian of Congress in the Federal Register,
the panel shall report to the Librarian its determination of the ap-
propriate royalty fee or distribution, as the case may be. The arbi-
trator’s determination shall be accompanied by the written record
and shall set forth the facts that the panel found relevant to its de-
termination. A clear report setting forth the panel’s reasoning and
findings will greatly assist the Librarian of Congress, who upon the
recommendation ofy the Register of Co;()iyrights, shall adopt or reject
the panel's determination within 60 8 of receiving the report.
The Librarian is to accept the panel’s determination unless he or
she finds that it is arbitrary. If the Librarian rejects the panel’s de-
termination, he or she shall, within the aforementioned 60-day pe-
riod, issue an order setting the royalty fee or distribution formula.
The order shall be published in the Federal Register.

Appeal of the Librarian’s determination may be made to the
United States Court of Appeals for the District of Columbia Circuit
within 30 days of its publication in the Federal Register. If no ap-
peal is brought within the 30-day appeals period, the Librarian’s
determination shall be final and the determination with respect to
royalty fees or distribution of fees shall take effect as set forth in
the Librarian’s determination. If an appeal is made within the 30-
day period, the pendency of the appeal shall not relieve any party
obﬁgated to make royalty payments under sections 111, 115, 116,
118, 119, or 1003 from making those payments.



14

The court of appeals is given the authority to modify or vacate
the Librarian’s determination only if it finds, on the basis of the
record before the Librarian, that the Librarian acted in an arbi-
trary manner. If the court so finds, it may either modify the deter-
mination directly, or vacate the determination and remand the
matter to the original arbitration panel for further proceedings.

Section 804 of the Copyright Act, which governs the time periods
for the institution of proceedings, has been amended to substitute
arbitration panels for the Tribunal. .

Sections 805 through 810 of the Copyright Act, which govern var-
ious administrative issues with respect to the Tribunal and review
of Tribunal decisions, are repealed.

SECTION 3. JUKEBOX LICENSES

Section 3 repeals existing section 116 and renumbers existing
section 116A to be section 116. Section 116 contains provisions re-
lating to the jukebox compulsory license as enacted in 1976. Sec-
tion 116A contains provisions relating to the voluntary jukebox li-
cense enacted as part of the Berne Implementation Act of 1988.
The parties affected by the license have voluntarily agreed to a li-
cense that is currently scheduled to expire on December 31, 1999.
The agreement has provisions for automatic renewal and the Com-
mittee expects that the parties will continue the agreement in
1999, perhaps for another 10 {ears. In the event no such agree-
ment is reached, however, the bill provides that copyright arbitra-
tion panels will be convened. The criteria to be used by the panels
is that set forth in current section 116A (renumbered in the bill as
section 116). The Committee believes this will provide an adequate
safeguard to jukebox operators that they will be able to continue
to perform nondramatic musical works as in the past.

SECTION 4. PUBLIC BROADCASTING LICENSE

Section 4 makes necessary technical changes to substitute arbi-
tration panels for the Copyright Royalty Tribunal.

SECTION 5. SECONDARY TRANSMISSION BY SUPERSTATIONS AND
NETWORK STATIONS FOR PRIVATE VIEWING

Section 5 makes necessary technical changes to substitute arbi-
tration panels for the Copyright Royalty Tribunal.

SECTION 6. CONFORMING AMENDMENTS

Section 6 contains conforming amendments to take into account
f)he substitution of arbitration panels for the Copyright Royalty Tri-
unal. ‘

SECTION 7. EFFECTIVE DATE AND TRANSITIONAL PROVISIONS

Section 7(a) establishes an effective date of January 1, 1994.

Section 7(b) states that all royalty rates and distribution deter-
minations in existence on the et¥ective date, whether made by the
Copyright Royalty Tribunal or by voluntary agreement will remain
in effect until modified by voluntary agreement or pursuant to
amendments made by this Act. The purpose of this provision is to
ensure that there is no disruption of existing business expectations.
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COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(1)(3)(A) of rule XI of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of the re-
port.

STATEMENT OF THE COMMITTEE ON GOVERNMENT OPERATIONS

No findings of recommendations of the Committee on Govern-
ment Operations were received as referred to in clause 2(1(3XD) of
rule XI of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(1X3)XB) of the rule XI of the Rules of the House of Rep-
resentatives is inapplicable because the proposed legislation does
not provide new budgetary authority or increase tax expenditures.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1)(4) of rule XI of the Rules of the House
of Representatives, the Committee estimates that the bill will have
no significant inflationary impact on prices or costs in the national
economy.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(1)(C)(3) of rule XI of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill H.R. 2840, the following estimate and comparison prepared
by the Director of the Congressional Budget Office under section
403 of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, October 12, 1993.

Hon. JACK BROOKS,
Chairman, Committee on the Judiciary, House of Representatives,
Washington, DC.

DeAR MR. CHAIRMAN: The Congressional Budget Office has re-
viewed H.R. 2840, the Copyright Royalty Tribunal Reform Act of
1993, as ordered reported by the House Committee on the Judici-
ary on October 6, 1993. CBO estimates that implementation of
H.R. 2840 would result in savings to the federal government of ap-
proximately $100,000 annually. The bill would not affect direct
spending or receipts. Therefore, pay-as-you-go procedures would
not apply to the bill.

H.R. 2840 would abolish the Copyright Royalty Tribunal (CRT)
and transfer its duties to arbitration panels appointed by the Li-
brarian of Congress. The parties to the arbitration proceedings
would be reguired to pay the costs of those proceedings. The bill
would provide for judicial review of decisions by the arbitration
panels and the librarian. The bill also would transfer to the Copf'-
right Office all unexpended balances of avpropriations and would
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permit the Librarian of Congress and the Copyright Office to de-
duct from royalty payments the costs incurred in arbitrating and
distributing those payments. ‘

The federal government collects royalty payments from cable tel-
evision stations, jukebox operators, satellite carriers, and digital
audio services, and distributes them to copyright owners. Under
current law, the CRT receives an appropriation of approximately $1
million for this purpose, of which $900,000 is reimbursed from roy-
alty payments prior to their distribution. Thus, the net cost to the
federal government for operating the CRT is about $100,000 a year.
Under H.R. 2840, the CRT would be eliminated. The costs of dis-
tributing copyright royalties would be borne by the Copyright Of-
fice and would be paid out of the royalty collections before they are
disbursed. The net costs to the government of operating the new
system would be zero. Therefore, CBO estimates that implementa-
tion of H.R. 2840 would result in a savings to the federal govern-
ment of approximately $100,000 annually.

CBO estimates that enactment of Hl{ 2840 would result in no
cost to state or local governments.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is John Webb.

Sincerely,
ROBERT D. REISCHAUER, Director.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, chanqes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

Title 17, United States Code

* * * * * * *

CHAPTER 1-SUBJECT MATTER AND SCOPE OF COPYRIGHT

Sec.
101. Definitions.

® % % % %k %%

[116. Scope of exclusive rights in nondramatic musical works: Compulsory licenses
for public pel"}grmanees by means of coin-operated phonorecord players.

[116A.] 116. Negotiated licenses for public performances by means of coin-operated
phonorecord players.

* * * * * * *

111. LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY TRANSMISSIONS

(a)* * %
* * * * * * *

(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY
CABLE SYSTEMS.—

(1) A cable system whose secondary transmissions have been

subject to compulsoxg licensing under subsection (c) shall, on

a semiannual basis, deposit with the Register of Copyrights, in
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accordance with requirements that the Register shall[, after
consultation with the Copyright Royalty Tribunal (if and when
the Tribunal has been constituted),] prescribe by regulation—
(A) a statement of account, covering the six months next
preceding, specifying the number of channels on which the
cable system made secondary transmissions to its subscrib-
ers, the names and locations of all primary transmitters
whose transmissions were further transmitted by the cable
system, the total number of subscribers, the gross amounts
paid to the cable system for the basic service of providing
second transmissions of primary broadcast transmit-
ters, and such other data as the Register of Copyrights
mayl[, after consultation with the Copyright Royalty Tribu-
nal (if and when the Tribunal has been constituted),} from
time to time prescribe by regulation. In determining the
total number of subscribers and the gross amounts paid to
the cable system for the basic service of providing second-
ary transmissions of grimary broadcast transmitters, the
system shall not include subscribers and amounts collected
from subscribers receiving secondary transmissions for pri-
vate home viewing pursuant to section 119. Such state-
ment shall also include a special statement of account cov-
ering any nonnetwork television programming that was
carried by the cable system in whoﬁa or in part beyond the
local service area of the primary transmitter, under rules,
regulations, or authorizations of the Federal Communica-
tions Commission permitting the substitution or addition
of signals under certain circamstances, together with logs
showing the times, dates, stations, and programs involved
in(%u)cll gul:stituted or added carriage; and

* * * * * * *

(2) The Register of Co&{:ights shall receive all fees deposited
under this section and, r deducting the reasonable costs in-
curred by the Copyright Office under this section, shall deposit
the balance in the Treasury of the United States, in such man-
ner as the Secretary of the Treasury directs. [All funds held
by the Secretary of the Treasury shall be invested in interest-
bearing United States securities for later distribution with in-
terest by the Copyright Royalty Tribunal as provided by this
title. The Register shall submit to the Copyright Royalty Tribu-
nal, on a semiannual basis, a compilation of all statements of
account covering the relevant six-month period provided by
clause (1) of this subsection.] All funds he the Secretary
of the Treasury shall be invested in interest-bearing United
States securities for later distribution with interest by the Li-
brarian of Co 88 in the event no controversy over distribu-
tion exists, orni;ea copyright arbitration royalty panel in the
event a controversy over such distribution exists.

* * R * * * *

(4) The royalty fees thus deposited shall be distributed in ac-
cordance with the following procedures:

H.Rept. 103-286 - 93 - 2
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(A) During the month of July in each year, every person
claiming to be entitled to compulsory license fees for sec-
ondary transmissions shall file a claim with the [Copy-
right Royalty Tribunall Librarian of Congress, in accord-
ance with requirements that the [Tribunall Librarian of
Congress shall prescribe by regulation. Notwithstanding
any provisions of the antitrust laws, for purposes of this
clause any claimants may agree among themselves as to
the proportionate division of compulsory licensing fees
among them, may lump their claims together and file them
jointly or as a single claim, or may designate a common
agent to receive payment on their behalf.

[(B) After the first day of August of each year, the Copy- -
right Royalty Tribunal shall determine whether there ex-
ists a controversy concerning the distribution of royalty
fees. If the Tribunal determines that no such controversy
exists, it shall, after deducting its reasonable administra-
tive costs under this section, distribute such fees to the
copyright owners entitled, or to their designated agents. If
the Tribunal finds the existence of a controversy, it shall,
pursuant to chapter 8 of this title, conduct a proceeding to
determine the distribution of royalty fees.]

(B) After the first day of August of each year, the Librar-
ian of Congress shall, upon the recommendation of the Reg-
ister of Copyrights, determine whether there exists a con-
troversy concerning the distribution of royalty fees. If the
Librarian determines that no such controversy exists, the
Librarian shall, after deducting reasonable administrative
costs under this section, distribute such fees to the copy-
right owners entitled to such fees, or to their designated
agents. If the Librarian finds the existence of a controversy,
the Librarian shall, pursuant to chapter 8 of this title, con-
vene a copyright arbitration royalty panel to determine the
distribution of royalty fees.

(C) During the pendency of any proceeding under this
subsection, the [Copyright Royalty Tribunall Librarian of
Congress shall withhold from distribution an amount suffi-
cient to satisfy all claims with respect to which a con-
troversy exists, but shall have discretion to proceed to dis-
tribute any amounts that are not in controversy.

* * * * * * *

[§116. Scope of exclusive rights in nondramatic musical
works; Compulsory license for public performances
by means of coin-operated phonorecord players

[(a) LIMITATION ON EXCLUSIVE RIGHTS.—In the case of a
nondramatic musical work embodied in a phonorecord, the per-
formance of which is subject to this section as provided in section
116A, the exclusive right under clause (4) of section 106 to perform
the work publicly by means of a coin-operated phonorecord player
is limited as follows:
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[(1) The proprietor of the establishment in which the public
performance takes place is not liable for infringement with re-
spect to such public performance unless—

[(A) such proprietor is the operator of the phonorecord play-
er; or

[(B) such groprietor refuses or fails, within one month
after receipt by registered or certified mail of a request, at
a time during which the certificate required by clause
(1XC) of subsection (b) is not affixed to the phonorecord
player, by the copyright owner, to make full disclosure, by
registered or certiﬁeg mail, of the identity of the operator
of the phonorecord tplayer.

[(2) The operator of the coin-operated phonorecord player
may obtain a compulsory license to perform the work publicly
on that ghonorecord player by filing the application, affixing
%)e certificate, and paying the royalties provided by subsection

[(b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, AF-
FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPUL-
SORY LICENSE.—

[(1) Any operator who wishes to obtain a compulsory license
for the Yublic erformance of works on a coin-operated phono-
record player shall fulfill the following requirements:

(A) Before or within one month after such performances
are made available on a particular phonorecord player,
and during the month of Janu in each succeeding year
that such performances are made available on that par-
ticular ghonorecord player, the operator shall file in the
Copyright Office, in accordance with requirements that the
Register of Copyrights, after consultation with the Copy-
right Royalty Tribunal (if and when the Tribunal has been
constituted), shall prescribe by regulation, an application
containing the name and address of the operator of the
ghonorecord player and the manufacturer and serial num-

er or other explicit identification of the phonorecord play-
er, and deposit with the Register of Copyrights a royalty
fee for the current calendar year of $8 for that particular
phonorecord player. If such performances are made avail-
able on a particular phonorecord player for the first time
after July 1 of any year, the rol{alty fee to be deposited for
the remainder of that year shall be $4.

[(B) Within twenty days of receipt of an application and
royalty fee pursuant to subclause (A), the Register of Cogy—
rights shall issue to the applicant a certificate for the pho-
norecord player.

[(C) On or before March 1 of the year in which the cer-
tificate prescribed by subclause (B) of this clause is issued,
or within ten days after the date of issue of the certificate,
the operator shall affix to the particular phonorecord play-
er, in a position where it can be readily examined by the
public, the certificate, issued by the Register of Copyrights
under subclause (B), of the latest application made by such
operator under subclause (A) of this clause with respect to
that phonorecord player.
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[(2) Failure to file the application, to affix the certificate, or
to pay the royalty required by clause (1) of this subsection ren-
ders the public performance actionable as an act of infringe-
ment under section 501 and fully subject to the remedies pro-
vided by sections 502 through 506 and 509.

[(c) DISTRIBUTION OF ROYALTIES.—

[(1) The Register of Copyrights shall receive all fees depos-
ited under this section and, after deducting the reasonable
costs incurred by the Copyright Office under this section, shall
deposit the balance in the Treasury of the United States, in
such manner as the Secretary of the Treasury directs. All
funds held by the Secretary of the Treasury shall be invested
in interest-bearing United States securities for later distribu-
tion with interest by the Copyright Royalty Tribunal as pro-
vided by this title. The Register shall submit to the Copyright
Royalty Tribunal on an annual basis, a detailed statement of
account covering all fees received for the relevant period pro-
vided by subsection (b).

[(2) During the month of January in each year, every person
claiming to be entitled to compulsory license fees under this
section for performances during the preceding twelve-month
period shall file a claim with the Copyright Royalti,' Tribunal,
in accordance with requirements that the Tribunal shall pre-
scribe by regulation. Such claim shall include an agreement to
accept as final, except as provided in section 810 of this title,
the determination of the Copyright Royalty Tribunal in any
controversy concerning the distribution of royalty fees depos-
ited under subclause (A) of subsection (b)(1) of this section to
which the claimant is a party. Notwithstanding any provisions
of the antitrust laws, for purposes of this subsection any claim-
ants may agree among themselves as to the proportionate. divi-
sion of compulsory licensing fees among them, may jump their
claims together and file them jointly or as a single claim, or
?aﬁ: designate a common agent to receive payment on their be-

alf.

[(3) After the first day of October of each year, the Copyright
Royalty Tribunal shall determine whether there exists a con-
troversy concerning the distribution of royalty fees deposited
under subclause (A) of subsection (b)(1). If the Tribunal deter-
mines that no such controversy exists, it shall, after deducting
its reasonable administrative costs under this section, distrib-
ute such fees to the copyright owners entitled, or to their des-
ignated agents. If it finds that such a controversy exists, it
shall, pursuant to chapter 8 of this title, conduct a proceeding
to determine the distribution of royalty fees.

[(4) The fees to be distributed shall be divided as follows:

[(A) to every copyright owner not affiliated with a per-
forming rights society, the pro rata share of the fees to be
distributed to which such copyright owner proves entitle-
ment.

[(B) to the performing rights societies, the remainder of
the fees to be distributed in such pro rata shares as they
shall by agreement stipulate among themselves, or, if they
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fail to agree, the pro rata share to which such performing
ri lzés) sgciej:ies rove egtitlemc}nt. din der thi

uring the pendency of any proceeding under this
section, the Copyright Royalty Tribunal shall withhold
from distribution an amount sufficient to satisfy all claims
with respect to which a controversy exists, but shall have
discretion to proceed to distribute any amounts that are
not in controversy.

[(5) The Copyright Royalty Tribunal shall promulgate regu-
lations under which persons who can reasonably be expected to
have claims may, during the year in which performances take
place, without expense to or Karassment of operations or pro-
prietors of establishments in which phonorecord players are lo-
cated, have such access to such establishments and to the pho-
norecord players located therein and such opportunity to ob-
tain information with respect thereto as may be reasonably
necessary to determine, by sampling procedures or otherwise,
the proportion of contribution of the musical works of each
such person to the earnings of the phonorecord players for
which fees shall have been d?osited. Any person who alleges
that he or she has been denied the access permitted under the
regulations prescribed by the Copyri%ht Royalty Tribunal may
bring an action in the United States District Court for the Dis-
trict of Columbia for the cancellation of the compulsory license
of the phonorecord player to which such access has been de-
nied, and the court shall have the power to declare the compul-
sory license thereof invalid from the date of issue thereof.

[(d) CRIMINAL PENALTIES.—Any person who knowingl! makes a
false representation of a material fact in an application filed under
clause (1XA) of subsection (b), or who knowingly alters a certificate
issued under clause (1XB) of subsection (b) or knowingly affixes
such a certificate to a phonorecord player other than the one it cov-
ers, shall be fined not more than $2,500. .

[(e) DEFINITIONS—As used in this section and section 116A,
the followini terms and their variant forms mean the following:

[(1) A “coin-operated phonorecored player” is a machine or
device that—

[(A) is employed solely ' for the performance of
nondramatic musical works by means of phonorecords
upon beinél activated by insertion of coins, currency, to-
kens, or other monetary units or their equivalent;

[(B) is located in an establishment making no direct or
indirect charge for admission;

[(C) is accompanied by a list of the titles of all the musi-
cal works available for performance on it, which list is af-
fixed to the phonorecord player or posted in the establish-
ment in a prominent position where it can be readily ex-
amined by the public; and

(D) affords a choice of works available for performance
and permits the choice to be made by the patrons of the
establi ent in which it is located.

&(2) An “operator” is any person who, alone or jointly with
others:

[(A) owns a coin-operated phonorecord player; or
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[(B) has the power to make a coin-operated phonorecord
player available for placement in an establishment for pur-
poses of public performance; or

[(C) has the power to exercise primary control over the
selection of the musical works made available for public
performance on a coin-operated phonorecord player.

[(3) A “performing rights sociei:}g is an association or co-
operation that licenses to tpublic performance of nondramatic
musical works on behalf of the copyright owners, such as the
American Society of Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.

[§116A.] §116. Negotiated licenses for public performances
by means of coin-operated phonorecord players

(a) APPLICABILITY OF SECTION.—This section asplies to any
nondramatic musical work embodied in a phonorecord.

[(b) LIMITATION ON EXCLUSIVE RIGHT IF LICENSES NOT NEGO-
TIATED.—

[(1) ApPLICABILITY.—In the case of a work to which this sec-
tion applies, the exclusive right under clause (4) of section 106
to perform the work publicly by means of a coin-operated pho-
norecord player is limited by section 116 to the extent provided
in this section.

[(2) DETERMINATION BY COPYRIGHT ROYALTY TRIBUNAL.—The
Copyright Royalty Tribunal at the end of the 1-year period be-
ginning on the effective date of the Berne Convention Imple-
mentation Act of 1988, and periodically thereafter to the extent
necessary to out subsection (f), shall determine whether
or not negotiated licenses authorized by subsection (c) are in
effect 80 as to provide permission to use a quantity of musical
works not substantially smaller than the quantity of such
works performed on coin-operated phonorecord players during
the 1-year period ending on the effective date of that Act. If the
Copyright Royalty Tribunal determines that such negotiated li-
censes are not so in effect, the Tribunal shall, upon making the
determination, publish the determination in the Federal Reg-
ister. Upon such publication, section 116 shall apl};ly with re-
spect to musical works that are not subject of such negotiated
licenses.

[(c)1 (b) NEGOTIATED LICENSES.—

(1) AUTHORITY OF NEGOTIATIONS.—Any owners of copg'right
works to which this section applies and any operators of coin-
operated phonorecord players may negotiate and agree upon

e terms and rates op royalty payments for the performance
of such works and the proportionate division of fees paid
among copyright owners, and may designate common agents to
negotiate, agree to, pay, or receive such royalty payments.

2) ARBITRATION.—Parties to such a negotiation, within such
time as may be specified by the [Copyright Royalty Tribunal]
Librarian of Congress by regulation, may determine the result
of the negotiation by arbitration. Such arbitration shall be gov-
erned by the provisions of title 9, to the extent such title is not
inconsistent with this section. The parties shall give notice to
-the [Copyright Royalty Tribunal) Librarian of Congress of any
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determination reached by arbitration and any such determina-
tion shall, as between the parties to the arbitration, be disposi-
tive of the issues to which 1t relates.

[(d)] (c) LICENSE AGREEMENTS SUPERIOR TO COPYRIGHT [RoOY-
ALTY TRIBUNAL] ARBITRATION ROYALTY PANEL DETERMINATIONS.—
License agreements between one or more copyright owners and one
or more operators of coin-operated phonorecord players, which are
negotiated in accordance with subsection [(c)] (b), shall be given
effect in lieu of any otherwise applicable determination by [the
Copyright Royalty Tribunall a copyright arbitration panel.

(e) NEGOTIATION SCHEDULE.—Not later than 60 days after the

effective date of the Berne Convention Img‘lﬁlmentation Act of 1988
if the Chairman of the Copyright Royalty Tribunal has not received
notice, from copyright owners and operators of coin-operated phono-
record players referred to in subsection (cX1), of the date and loca-
tion of the first meeting between such copyright owners and such
ogerators to commence negotiations authorized by subsection (c),
the Chairman shall announce the date and location of such meet-
ing. Such meeting may not be held more than 90 days after the ef-
fective date of such Act.
" [(H COPYRIGHT ROYALTY TRIBUNAL T0 SUSPEND VARIOUS ACTIVI-
TIES.—The Copyright Royalty Tribunal shall not conduct any rate-
making activity with respect to coin-operated phonorecord players
unless, at any time more than one year after the effective date of
the Berne Convention Implementation Act of 1988, the negotiated
licenses adopted by the parties under this section do not provide
permission to use a quantity of musical works not substantially
smaller than the quantity of such works performed on the coin-op-
erated phonorecord players during the one-year period ending on
the effective date of such Act.

[(g) TRANSITION OF PROVISIONS; RETENTION OF COPYRIGHT ROY-
ALTY TRIBUNAL JURISDICTION.—Until such time as licensing provi-
sions are determined by the parties under this section, the terms
of the coxli_ltpulsory license under section 116, with respect to the
public performance of nondramatic musical works by means of
coin-operated phonerecord players, which is in effect on the day be-
fore the effective date of the Berne Convention Implementation Act
of 1988, shall remain in force. If a negotiated license authorized by
this section comes into force 8o as to supersede previous determina-
tions of the Copyright Royalty Tribunal, a8 provided in section (d),
but thereafter is terminated or expires and is not replaced by an-
other licensing agreement, then section 116 shall be effective with
respect to musical works that were the subject of such terminated
or expired licenses.]

*® *® L *® *® L *®
§118. Scope of exclusive rights: Use of certain works in con-
nection with noncommercial broadcasting .
(a) ®* % % .

(b) [Not later than thirty days after the Copyright Ro; Tribu-
nal has been constituted in accordance with section Sﬂzﬁ:lhtz Chair-

man of the Tribunal shall cause notice to be published in the Fed- -

eral Register of the initiation of proceedings for the purpose of de-
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termining reasonable terms and rates of royalty payments for the
activities specified by subsection (d) with respect to published
nondramatic musical works and published pictorial, graphic, and
sculptural works during a period beginni %eas provided in clause
(3) of this subsection and ending on December 31, 1982. Copyright
owners and public broadcasting entities shall negotiate in
faith and cooperate fully with the Tribunal in an effort to reach
reasonable and expeditious results.] Notwithstanding any provi-
sion of the antitrust laws, any owners of copyright in [works speci-
fied by this subsection] published nondramatic musical works and
gublished Dpictorial, graphic, and sculptural works and any public

roadcasting entities, respectively, may negotiate and agree upon
the terms and rates of royalty payments and the proportionate di-
vigion of fees paid among various copyright owners, and may des-
ignate common agents to negotiate, agree to, pay, or receive pay-
ments.

(1) Any owner of copzright in a work specified in this sub-
section or any public broadcasting entity mayl, within one
hundred and twenty days after publication of the notice speci-
fied in this subsection,] submit to the [Copyright Royalty Tri-
bunal] Librarian of Congress proposed licenses covering such
activities with respect to such works. The [Copyright Royalty
Tribunal] Librarian of Congress shall proceed on the basis of
the proposals submitted to it as well as a:]y other relevant in-
formation. The [Copyright Royalty Tribunall Librarian of Con-
gress shall permit any interested party to submit information
relevant to such proceedings. -

(2) License agreements, voluntarily negotiated at any time
between one or more cop{'right owners and one or more public
broadcasting entities shall be given effect in lieu of any deter-
mination by the [Tribunall Librarian of Congress: Provided,
That copies of such agreements are filed in the Copyright Of-
fice within thirty days of execution in accordance with regula-
tions that the Register of Copyrights shall prescribe.

(3) [Within six months, but not earlier than one hundred
and twenty days, from the date of publication of the notice
sﬁeciﬁed in this subsection the Cogﬂnght Royalty Tribunal
shall make a determination and publish in the Federal Reg-
ister a schedule of rates and terms which, subject to clause (2)
of this subsection, shall be binding on all owners of codpyright
in works specified by this subsection and public broadcasting
entities, regardless of whether or not such copyright owners
and public broadcastin% entities have submi proposals to
the Tribunal.] In the absence of license agreements negotiated
under paragraph (2), the Librarian of Congress shall, pursuant
to chapter 8, convene a copyright arbitration royalty panel to
determine and publish in the Federal Regliater a schedule o
rates and terms which, subject to pami:qp (2), shall be bind-
ing on all owners of copyright in works specified by this sub-

section and public roa%asti entities, regardless :;Lwhether
such copyright owners have submitted proposals to Librar-
ian of Congress. In establishing such rates and terms the
[Coprright Royalty Tribunall copyright arbitration royalty
- panel may consider the rates for comparable circumstances
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under volun license agreements negotiated as provided in
[clause (2) of this subsection] paragraph (2). The [Copyright
Royalty Tribunall Librarian of Congress shall also establish
requirements by which copyright owners may receive reason-
able notice of the use of their works under this section, and
under which records of such use shall be kept by public broad-
casting entities. :

[(4) With respect to the period beginning on the effective
date of this title and ending on the date of publication of such
rates and terms, this title shall not afford to owners of copy-
right or ﬁublic broadcasting entities any greater or lesser
rights with respect to the activities specifz’ad in subsection (d)
as applied to works specified in this subsection than those af-
forded under the law in effect on December 31, 1977, as held
applicable and construed by a court in an action brought under
this title.]

(c) The initial procedure specified in subsection (b) shall be re-
peated and concluded between June 30 and December 31, [1982]
1997, and at five-year intervals thereafter, in accordance with regu-
lations that the [Copyright Royalty Tribunal] Librarian of Con-
gress shall prescribe.

(d) Subject [to the transitional provisions of subsection (bX4),
and] to the terms of any voluntary license agreements that have
been negotiated as provided by subsection (b%{2), a public broad-
casting entity may, upon compliance with the provisions of this sec-
tion, including the rates and terms established by [the Copyright
Royalty Tribunal] a copyright arbitration royalty panel under sub-
section (bX3), engage in the following activities with respect to pub-
lished nondramatic musical works and published pictorial, graphic,
and sculptural works:

(1) performance or display of a work by or in the course of
a transmission made by a noncommercial educational broad-
cast station referred to in subsection (g); and

(2) production of a transmission program, reproduction of
co%ies or phonorecords of such a transmission program, an dis-
tnbution of such copies or phonorecords, where such produc-
tion, reproduction, or distribution is made by a nonprofit insti-
tution or organization solely for the purpose of transmissions
specified in [clause] paragraph (1); and

(3) the making of reproductions by a governmental body or
a nonprofit institution of a transmission program simulta-
neously with its transmission as specified i1n [clause] para-
graﬁh (1), and the performance or display of the contents of
such program under the conditions specified by [clause] para-
&graph (1) of section 110, but only if the reFroductions are used
for performances or displays for a period of no more than seven
days from the date of the transmission specified in [clausel
paragraph (1), and are destroyed before or at the end of such
period. Nn person supplying, in accordance with [clause] para-
graph (2), a reproduction of a transmission program to govern-
mental bodies or nonprofit institutions under this [clausel

aragraph shall have any liability as a result of failure of such
dy or institution to destroy such reproduction: Provided,
That it shall have notified such body or institution of the re-
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quirement for such destruction pursuant to this [clause] para-
graph: And provided further, That if such body or institution
itself fails to destroy such reproduction it shall be deemed to
have infringed.

* * * * * * *

(g) As used in this section, the term “public broadcasting entity”
means a noncommercial educational broadcast station as defined in
section 397 of title 47 and any nonprofit institution or organization
engaged in the activities described in [clausel paragraph (2) of
subsection (d).

§119. Limitations on exclusive rights: Secondary trans-
missions of superstations and network stations for
private home viewing

(a)* * *
(b) STATUTORY LICENSE FOR SECONDARY TRANSMISSIONS FOR PRI-

VATE HOME VIEWING.—

(1) DEPOSITS WITH THE REGISTER OF COPY-RIGHTS.—A sat-
ellite carrier whose secondary transmissions are subject to
statutory licensing under subsection (a) shall, on a semiannual
basis, deposit with the Register of Copyrights, in accordance
with requirements that the Register shalll, after consultation
with the Copyright Royalty Tribunal,] prescribe by
regulation—

(A) a statement of account, covering the preceding 6-
month period, specifying the names and locations of all
superstations and network stations whose signals were
transmitted, at any time during that period, to subscribers
for private home viewing as described in subsections (a)(1)
and (a)2), the total number of subscribers that received
such transmissions, and such other data as the Register of
Copyrights mayl, after consultation with the Copyright
Royalty Tribunal,} from time to time prescribe by regula-
tion; and

(B) * ¥ ¥

(2) INVESTMENT OF FEES.—The Register of Copyrights shall
receive all fees deposited under this section and, after deduct-
ing the reasonable costs incurred by the Copyright Office under
this section (other than the costs deducted under Rar?fraph
(4)), shall deposit the balance in the Treasury of the United
States in such manner as the Secretary of the Treasury di-
rects. All funds held by the Secretary of the Treasury shall be
invested in interest-bearing securities of the United States for
later distribution with interest by the [Copyright Royalty Tri-
bunal] Librarian of Congress as provided by this title.

(3) PERSONS TO WHOM FEES ARE DISTRIBUTED.—The royal
fees deposited under paragraph (2) shall, in accordance wi
the procedures provided by paragraph (4), be distributed to
those copyright owners whose works were included in a second-
ary transmission for private home viewing made by a satellite
carrier during the applicable 6-month accounting period and
who file a claim with t%e [Copyright Royalty Tribunal] Librar-
ian of Congress under paragraph (4). :
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(4) PROCEDURES FOR DISTRIBUTION.—The royalty fees depos-
ited under paragraph (2) shall be distributed in accordance
with the following procedures:

(A) FILING OF CLAIMS FOR FEES.—During the month of
July in each year, each person claiming to be entitled to
statutory license fees for secondary transmissions for pri-
vate home viewing shall file a claim with the [Copyright
Royalty Tribunall Librarian of Corgress, in accordance
with requirements that the [Tribunall Librarian of Con-
gress shall prescribe by regulation. For purposes of this
paragraph, any claimants may agree among themselves as
to the proportionate division of statutory license fees
among them, may lump their claims tocFether and file them
jointly or as a single claim, or may designate a common
agent to receive payment on their behalf.

(B) DETERMINATION OF CONTROVERSY; DISTRIBUTIONS.—
After the first day of August of each year, the [Copyright
Royalty Tribunal] Librarian of Congress shall determine
whether there exists a controversy concerning the distribu-
tion of royalty fees. If the [Tribunall Librarian of Con-
ﬁress determines that no such controversy exists. The [Tri-

unall] Librarian of Congress shall, after deducting reason-
able administrative costs under this paragraph, distribute
such fees to the copyright owners entitled to receive them,
or to their designated agents. If the [Tribunall Librarian
of Co s8 finds the existence of a controversy, the [Tri-
bunall Librarian of Congress shall, pursuant to chapter 8
of this title, [conduct a proceeding] convene a copyright ar-
b;’traftjon royalty panel to determine the distribution of roy-
alty fees.

(C) WITHHOLDING OF FEES DURING CONTROVERSY.—Dur-
ing the pendency of any g;loceeding under this subsection,
the [Copyright Royalty Tribunall Librarian of Congress
shall withhold from distribution an amount sufficient to
satisfy all claims with respect to which a controversy ex-
ists, but shall have discretion to proceed to distribute any
amounts that are not in controversy.

(c) [gli:'I;EBl\fmATION] ADJUSTMENT OF ROYALTY FEES.—

(2) FEE SET BY VOLUNTARY NEGOTIATION.—

(A) NOTICE OF INITIATION OF PROCEEDINGS.—On or be-
fore July 1, 1991, the [Copyright Royalty Tribunall Li-
brarian of Congress shall cause notice to be published in
the Federal Register of the initiation of volun negotia-
tion proceedings for the purpose of determining the royalty
{gt)a( 1?B)be paid by satellite carriers under subsection

(B) NEGOTIATIONS.—Satellite carriers, distributors, and
co;;{lright owners entitled to royalty fees under this section
shall negotiate in good faith in an effort to reach a vol-
untary agreement or voluntary agreements for the pay-
ment of royalty fees. Any such satellite carriers, distribu-
tors, and copyright owners may at any time negotiate and
agree to the royalty fee, and may designate common
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agents to negotiate, agree to, or pay such fees, If the par-
ties fail to identify common agents, the [Copyright Royalty
Tribunall Librarian of Congress shall do so, after request-
ing recommendations for the parties to the negotiation pro-
ceeding. The parties to each negotiation proceeding shall
bear the entire costs thereof.

* * » * * * *

(3) FEE SET BY COMPULSORY ARBITRATION.—

(A) NOTICE OF INITIATION OF PROCEEDINGS.—On or be-
fore December 31, 1991, the [Copyright Roia]ty Tribunal]l
Librarian of Congress shall cause notice to be published in
the Federal Register of the initiation of arbitration pro-
ceedings for the purpose of determining a reasonable roy-
alty fee to be paid under subsection (b)(1XB) by satellite
carriers who are not parties to a voluntary agreement filed
with the copyright Office in accordance with paragraph (2).
[Such notice shall include the names and qualifications of
potential arbitrators chosen by the Tribunal from a list of
available arbitrators obtained from the American Arbitra-
tion Association or such similar organization as the Tribu-
nal shall select.] Such arbitration proceeding shall be con-
ducted under chapter 8. .

[(B) SELECTION OF ARBITRATION PANEL.—Not later than
10 days after publication of the notice initiating an arbi-
tration proceeding, and in accordance with procedures to
be specified by the Co;g;-ight Royalty Tribunal, one arbi-
trator shall be selected from the published list by copyright
owners who claim to be entitled to royalty fees under sub-
section (b)4) and who are not p to a voluntary agree-
ment filed with the Copyright Office in accordance with
paragraph (2) and one arbitrator shall be selected from the
published list by satellite carriers and distributors who are
not parties to such a voluntary agreement. The two arbi-
trators so selected shall, within 10 days after their selec-
tion, choose a third arbitrator from the same list, who
shall serve as chairperson of the arbitrators. If either
group fail to agree upon the selection of an arbitrator, or
if the arbitrators selected by such groups fail to agree upon
the selection of a chairperson, the Copyright Royalty Tri-
bunal shall promptly select the arbitrator or chairperson,
respectively. The arbitrators selected under this subpara-
graph shall constitute an Arbitration Panel.

[(C) ARBITRATION PROCEEDING.—The Arbitration Panel
shall conduct an arbitration proceeding in accordance with
such procedures as it may adopt. The Panel shall act on
the basis of a fully documented written record. Any copy-
right owner who claims to be entitled to royalty fees under
subsection (bX4), any satellite carrier, and any distributor,
who is not party to a voluntary agreement filed with the
Copyright Office in accordance with paragraph (2), ma
submit relevant information and proggsa]s to the Panel.
The parties to the proceeding shall bear the entire cost
:.llllereof in such manner and proportion as the Panel shall

irect.
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[(D)] (B) FACTORS FOR DETERMINING ROYALTY FEES.—In
determining royalty fees under this paragraph, the [Arbi-
tration Panell copyright arbitration roy panel ap-
pointed under chapter 8 shall consider the approximate av-
erage cost to a cable system for the right to secondarily
transmit to the public a primary transmission made by a
broadcast station, the fee established under any voluntary
agreement filed with the CoFyright Office in accordance
with paragraph (2), and the last fee proposed by the par-
ties, before proceedings under this paragraph, for the sec-
ondary transmission of superstations or network stations
for private home viewing. The fee shall also be calculated
to achi(g;ni tlm‘following objectives: ,

i

* * * * * * *

[(E) REPORT TO COPYRIGHT ROYALTY TRIBUNAL.—Not
later than 60 days after publication of the notice initiating
an arbitration proceeding, the Arbitration Panel shall re-
port to the Copyright Royalty Tribunal its determination
concerning the royalty fee. Such report shall be accom-
panied by the written record, and shall set forth the facts
that the Panel found relevant to its determination and the
reasons why its determination is consistent with the cri-
teria set forth in subparagraph (D).

[(F) ACTION BY COPYRIGHT ROYALTY TRIBUNAL.—Within
60 days after receiving the report of the Arbitration Panel
under subparagraph (E), the Copyright Royalty Tribunal
shall adopt or reject the determination of the Panel. The
Tribunal shall adopt the determination of the Panel unless
the Tribunal finds that the determination is clearly incon-
sistent with the criteria set forth in subparagraph (D). If
the Tribunal rei';cts the determination of the Panel, the
Tribunal shall, before the end of that 60-day period, and
after full examination of the record created in the arbitra-
tion proceeding, issue an order, consistent with the criteria
set forth in subparagraph (D), setting the royalty fee under
this paragraph. The Tribunal shall cause to be published
in the Federal Register the determination of the Panel,
and the decision of the Tribunal with res to the deter-
mination (including any order issued under the preceding
sentence). The Tribunal shall also publicize such deter-
mination and decision in such other manner as the Tribu-
nal considers appropriate. The Tribunal shall also make
the report of the Arbitration Panel and the accompanying
record available for public inspection and copying.

[(G) PERIOD DURING WHICH DECISION OF PANEL OR
ORDER OF TRIBUNAL EFFECTIVE.— The obligation to pay the
royalty fee established under a determination of the Arbi-
tration Panel which is confirmed by the Copyright Royalty
Tribunal in accordance with this paragraph, or estabhshed
by any order issued under subparagraph (F), shall become
effective on the date when the decision of the Tribunal is
published in the Federal Register under subparagraph (F),



30

and shall remain in effect until modified in accordance
with paragraph (4), or until December 31, 1994.]

(C) PERIOD DURING WHICH DECISION OF ARBITRATION
PANEL OR ORDER OF LIBRARIAN EFFECTIVE.—The obligation
tohpc;iy the royalty fee established under a determination
which—

(i) is made by a copyright arbitration royalty panel
in an arbitration proceeding under this pa pf and
is adopted by the Librarian of Congress under section
802(e), or

(ii) is established by the Librarian of Congress under
section 802(e),

shall become effective as provided in section 802(f).

[(H)] (D) PERSONS SUBJECT TO ROYALTY FEE.—The roy-
alty fee [adopted or ordered under subparagraph (F)] re-
ferred to in su?iparagraph (C) shall be binding on all sat-
ellite carriers, distributors, and copyright owners, who are
not a party to a voluntary agreement filed with the Copy-
right Office under paragraph (2).

[(4) JUDICIAL REVIEW.— K decision of the Copyright Roy-
alty Tribunal under para%rap (3) with respect to a determina-
tion of the Arbitration Panel may be appealed, by any ag-

ieved garty who would be bound by the determination, to the

nited States Court of Appeals for the District of Columbia
Circuit, within 30 days after the publication of the decision in
the Federal Register. The pendency of an appeal under this
paragraph shall not relieve satellite carriers of the obligation
under subsection (b)(1) to deposit the statement of account and
royalty fees specified in that subsection. The court shall have
jurisdiction to modify or vacate a decision of the Tribunal only
if it finds, on the basis of the record before the Tribunal and
the statutory criteria set forth in paragraph (3XD), that the Ar-
bitration Panel or the Tribunal acted in an arbitrary manner.
If the court modified the decision of the Tribunal, the court
shall have jurisdiction to enter its own determination with re-
spect to royalty fees, to order the repayment of any excess fees
deposited under subsection (b)X1)(B), and to order the payment
of any underpaid fees, and the interest pertaining respectively
thereto, in accordance with its final judgment. The court may
further vacate the decision of the Tribunal and remand the
case for arbitration proceedings in accordance with paragraph

3).]

* * * * * * *

CHAPTER 8—COPYRIGHT ROYALTY TRIBUNAL

Sec.

[801. Copyright Royalty Tribunal: Establishment and purpose.

[802. Membership of the Tribunal.

[803. Procedures of the Tribunal.}

801. Copyright arbitration royalty panels: establishment and purpose.

802. Membership and proceedings of copyright arbitration royalty panels.
* * * * * *

[805. Staff of the Tribunal.

[806. Administrative support of the Tribunal.
[807. Deduction of costs of proceedings.

[808. Reports.

-
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[809. Effective date of final determinations.
[810. Judicial review.}

[§801. Copyright Royalty Tribunal: Establishment and pur-
pose

[(a) There is hereby created an independent Copyright Royalty
Tribunal in the legislative branch.]}

§801. Copyright arbitration royalty panels: establishment
and purpose

(a) ESTABLISHMENT.—The Librarian of Congress, upon the rec-
ommendation of the Register of Copyn'?hta, is authorized to appoint
and convene copyright arbitration royalty panels.

(b) PURPOSES.—Subject to the Erovisions of this chapter, the pur-
Eoses of the [Tribunall copyright arbitration royalty panels shall

(1)‘ & &

(2) to make determinations coneernin% the adjustment of the
copyright royalty rates in section 111 solely in accordance with
the following provisions:

(A) The rates established by section 111(dX1XB) may be
adjusted to reflect (i) national monetary inflation or defla-
tion or (ii) changes in the average rates charged cable sub-
scribers for the basic service of providing secondary trans-
missions to maintain the real constant dollar level of the
royalty fee per subscriber which existed as of the date of
enactment of this Act: Provided, That if the average rates
charged cable system subscribers for the basic service of
providing secon transmissions are changed so that the
average rates exceed national monetary inflation, no
change in the rates established by section 111(d}1XB)
shall be permitted: And g:ovided further, That no increase
in the royalty fee shall permitted based on any reduc-
tion in the average number of distant signal equivalents
per subscriber. The [Commission] copyright arbitration
royalty panels may consider all factors relating to the
maintenance of such level of payments including, as an ex-
tenuating factor, whether the cable industry has been re-
strained by subscriber rate regulating authorities from in-
creasing the rates for the basic service of providing second-
ary transmissions.

(B) In the event that the rules and regulations of the
Federal Communications Commission are amended at any
time after April 15, 1976, to permit the carriage by cable
:gstems of additional television broadcast signals {eyond

e local service area of the primary transmitters of such
signals, the royalty rates established by section
111(dX1XB) may be adjusted to insure that the rates for
the additional distant signal equivalents resulting from
such carriage are reasonable in the light of the changes ef-
fected by the amendment to such rules and regulations. In
determining the reasonableness of rates proposed following
an amendment of Federal Communications Commission
rules and regulations, the [Copyright Royalty Tribunal]
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copyright arbitration royalty panels shall consider, among
other factors, the economic impact on copyright owners
and users: Provided, That no aSjustment in royalty rates
shall be made under this subclause with respect to any
distant signal equivalent or fraction thereof represented by
(i) carriage of any signal permitted under the rules and
regulations of the Federal Communications Commission in
effect on April 15, 1976, or the carriage of a signal of the
same type (that is, independent, network, or noncommer-
cial educational) substituted for such permitted signal, or
(ii) a television broadcast signal first carried after April 15,
1976, pursuant to an individual waiver of the rules and
regulations of the Federal Communications Commission,
ag7%uch rules and regulations were in effect on April 15,
1976.

(38) to distribute royalty fees deposited with the Register of
Copyrights under sections 111, 116, and 119(b), and to deter-
mine, in cases where controversy exists, the distribution of
such fees; and

[In determining whether a return to a copyright owner under sec-
tion 116 is fair, appropriate weight shall be given to—

[(i) the rates previously determined by the Tribunal to pro-
vide a fair return to the codpyright owner, and

[(ii) the rates contained in any license negotiated pursuant
to section 116A of this title.]

(4) to distribute royalty payments deposited with the Reg-
ister of Co?yrights under section 1003, [to determine the dis-
tribution of such payments, and to carry out its other respon-
sibilities under chapter 10] and to determine the distribution
of such payments.

[(c) As soon as possible after the date of enactment of this Act,
and no later than six months following such date, the President
shall publish a notice announcing the initial appointments provided
in section 802, and shall designate an order of seniority among the
initially-appointed commissioners for purposes of section 802(b).]

(c) RULINGS.—The Librarian of Congress, upon the recommenda-
tion of the Register of Copyrights, may, before a copyright arbitra-
tion royalty panel is convened, make any necessary procedural or
evidentiary rulings that would apply to the proceedings conducted
by such panel.

[§ 802. Membership of the Tribunal

[(a) The Tribunal shall be composed of three Commissioners ap-
gzinted by the President, by and with the advice and consent of the

nate. The term of office of any individual appointed as a Com-
missioner shall be seven years, except that a Commissioner may
serve after the expiration of his or her term until a successor has
taken office. Each Commissioner shall be compensated at the rate
of pay in effect for level V of the Executive Schedule under section
5316 of title 5.

[(b) Upon convening the commissioners shall elect a chairman
from among the commissioners appointed for a full seven-year
term. Such chairman shall serve for a term of one year. Thereafter,
the most senior commissioner who has not previously served as
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chairman shall serve as chairman for a mriod of one year, except
that, if all commissioners have served a term as chairman, the
most senior commissioner who has served the least number of
terms as chairman shall be designated as chairman.

L(c) Anguvacancy in the Tribunal shall not affect its powers and
shall be filled, for the unexpired term of the appointment, in the
same manner as the original appointment was made.

[§ 803. Procedures of the Tribunal

[(a) The Tribunal shall adopt regulations, not inconsistent with
law, governing its procedure and methods of :Peration. Except as
otherwise provided in this chapter, the Tribunal shall be subject to
the provisions of the Administrative Procedure Act of June 11,
1946, as amended (c. 324, 60 Stat. 237, title 5, United States Code,
chapter 5, subchapter II and chapter 7).

[(b) Every final determination of the Tribunal shall be published
in the Federal Register. It shall state in detail the criteria that the
Tribunal determined to be applicable to the particular proceeding,
the various facts that it found relevant to its determination in that
proceeding, and the specific reasons for its determination.]

§802. Membership and proceedings of copyright arbitration
royalty panels

(a) COMPOSITION OF COPYRIGHT ARBITRATION ROYALTY PANELS.—
A copyright arbitration royalty panel shall consist of 3 arbitrators
selected by the Librarian of Congress pursuant to subsection (b).

(b) SELECTION OF ARBITRATION PANEL.—Not later than 10 days
after publication of a notice initiating an arbitration proceeding
under section 804, and in accordance with procedures specified by
the Register of Copynﬂ;ts, the Librarian of Congress shall, upon the
recommendation of the Register of Co%rights, select 2 arbitrators
from lists of arbitrators provided to the Librarian by parties partici-
pating in the arbitration and by professional arbitration associa-
tions or such similar organizations as the Librarian shall select.
The 2 arbitrators so selected shall, within 10 days after their selec-
tion, choose a third arbilrator from the same lists, who shall serve
as the chairperson of the arbitrators. If such 2 arbitrators fail to
agree uﬁ;m the selection of a third arbitrator, the Librarian of Con-
gress shall promptly select the third arbitrator.

(c) ARBITRATION PROCEEDINGS.—Copyright arbitration royal
panels shall conduct arbitration proceedings, in accordance wit
such procedures as they may adopt, for the purpose of making their
determinations in carrying out the purposes set forth in section 801.
The arbitration panels shall act on the basis of a fully documented
written record, prior decisions of the Copyright Royalty Tribunal,
irior copyright arbitratior’:lianel determinations, and rulings by the

tbrarian of Congress under section 801(c). Any copyright owner
who claims to be entitled to royalties under section 111, 116, or 119,
or any interested copyright party who claims to be entitled to royal-
ties under section 1006, may submit relevant information and pro-
posals to the arbitration panels in proceedings applicable to such
copyright owner or interested copyr?ht party, and any other person
participating in arbitration proceedings may submit such relevant
information and proposals to the arbitration panel conducting the
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proceedings. The parties to the proceedings shall bear the entire cost
thereof in such manner and proportion as the arbitration panels
shall direct.

(d) REPORT TO THE LIBRARIAN OF CONGRESS.—Not later than 180
days after publication of the notice initiating an arbitration pro-
ceeding, the copyright arbitration royalty panel conducting the pro-
ceeding shall report to the Librarian o?' &mgress its determination
concerning the royalty fee or distribution of royalty fees, as the case
may be. Such report shall be accompanied by the written record,
and shall set forth the facts that the arbitration panel found rel-
evant to its determination.

(e) ACTION BY LIBRARIAN OF CONGRESS.—Within 60 days after re-
ceiving the report of a copyright arbitration royalty panel under
subsection (d), the Librarian of Congress, upon the recommendation
of the Register of Copyrights, shall adopt or reject the determination
.. of the arbitration panel. The Librarian shall adopt the determina-

tion of the arbitration panel unless the Librarian finds that the de-
termination is arbitrary. If the Librarian rejects the determination
of the arbitration panel, the Librarian shall, before the end of that
60-day period, and after full examination of the record created in
the arbitration proceeding, issue an order setting the royalty fee or
distribution of fees, as the case may be. The Librarian shall cause
to be published in the Federal Register the determination of the ar-
bitration panel, and the decision of the Librarian (including an
order issued under the preceding sentence). The Librarian shall also
publicize such determination and decision in such other manner as
the Librarian considers appropriate. The Librarian shall also make
the report of the arbitration panel and the accompanying record
available for public inspection and copying.

() JUDICIAL REVIEW.—Any decision of the Librarian of Congress
under subsection (e) with respect to a determination of an arbitra-
tion panel may be appealed, by any aggrieved party who would be
bound by the determination, to the Un:ited States Court of Appeals
for the District of Columbia Circuit, within 30 days after the publi-
cation of the decision in the Federal Register. If no appeal is
brought within such 30-day period, the decision of the Librarian is
final, and the royalty fee or determination with respect to the dis-
tribution of fees, as the case may be, shall take effect as set forth
in the decision. The pendency of an appeal under this paragraph
shall not relieve persons obligated to make royalty payments under
section 111, 115, 116, 118, 119, or 1003 who woulg ge affected by
the determination on appeal to deposit the statement of account and
royalty fees specified in those sections. The court shall have jurisdic-
tion to modig' or vacate a decision of the Librarian only if it finds,
on the basis of the record before the Librarian, that the Librarian
acted in an arbitrary manner. If the court modifies the decision of
the Librarian, the court shall have jurisdiction to enter its own de-
termination with respect to the amount or distribution of royalty
fees and costs, to order the repayment of any excess fees, and to
order the f;ayment of any underpaid fees, and the interest pertaining
respectively thereto, in accordance with its final judgment. The
court may further vacate the decision of the arbitration panel and
remand(t)he case for arbitration proceedings in accordance with sub-
section (c).
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(8) ADMINISTRATIVE MATTERS.—

(1) DEDUCTION OF COSTS FROM ROYALTY FEES.—The Librar-
ian of Congress and the Register of Copyn'ihts may, to the ex-
tend not otherwise provided under this title, deduct from roy-
alty fees deposited or collected under this title the reasonable
costs incurred by the Librarz %Congress and the Copyright Of-
fice under this chafter. Suc duction may be made before the
fees are distributed to any copyright claimants.

(2) POSITIONS REQUIRED FOR ADMINISTRATION OF COMPUL-
SORY LICENSING.—Section 307 of the Legislative Branch Appro-
iriations Act, 1994, shall not apply to employee positions in the

ibrary of Congress that are required to be d in order to
carry out section 111, 115, 116, 118, or 119 or chapter 10.

§ 804. Institution and conclusion of proceedings

[(a) With respect to proceedings under section 801(b)X1) concern-
ing the adjustment of royalty rates as provided in sections 115 and
116, and with respect to proceedings under section 801(b}2)(A) and

(D)—

[(1) on Jan 1, 1980, the Chairman of the Tribunal shall
cause to be published in the Federal Register notice of com-
mencement of proceedings under this chapter; and

[(2) during the calendar years specified in the following
schedule, any owner or user of a copyrighted work whose roy-
alty rates are specified by this title, or by a rate established
by the Tribunal, may file a petition with the Tribunal declaring
that the petitioner requests an adjustment of the rate. The tri-
bunal shall make a determination as to whether the applicant
has a significant interest in the royalty rate in which an ad-
justment is requested. If the Tribunal determines that the peti-
tioner has a significant interest, the Chairman shall cause no-
tice of this determination, with the reasons therefor, to be pub-
lished in the Federal Register, together with notice of com-
mencement of proceedings under this chapter.

[(A) In proceedings under section 801(b)(2XA) and (D),
such petition may be filed during 1985 and in each subse-
quent fifth calendar year.

[(B) In proceedings under section 801(bX1) concerning
the adjustment of royalty rates as provided in section 115,
such petition may be filed in 1987 and in each subsequent
tenth calendar year.

[(CXi) In proceedings under section 801(b)(1) concerning
the adjustment of royalty rates as provided in section 116,
such petition may be filed in 1990 and in each subsequent
tenth calendar year, and at any time within 1 year after
negotiated licenses authorized by section 116A are termi-
nated or expire and are not replaced by subsequent agree-
ments.

[(ii) If negotiated licenses authorized by section 116A
come into force so as to supersede previous determinations
of the Tribunal, as provided in section 116A(d), but there-
after are terminated or ex?ri:le and are not replaced by sub-
sequent agreements, the Tribunal shall, upon petition of
any party to such terminated or expired negotiated license
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agreement, promptly establish an interim royalty rate or
rates for the public performance by means of a coin-oper-
ated phonorecord player of nondramatic musical works em-
bodied in phonorecords which had been subject to the ter-
minated or expired negotiated license agreement. Such in-
terim royalty rate or rates shall be the same as the last
such rate or rates and shall remain in force until the con-
clusion of proceedings to adjust the royalty rates applica-
ble to such works, or until superseded by a new negotiated
license agreement, as provided in section 116A(d).]

(a)(1) With respect to proceedings under section 801(b)(1) concern-
ing the adjustment of royalty rates as provided in sections 115 and
116, and with respect to proceedings under subparagraphs (A) and
(D) :)[ section 801(b)(2), during the calendar years specified in the
schedule set forth in paragraphs (2), (3), and (4), any owner or user
of a copyrighted work whose royalty rates are specified by this title,
establishe the Copyright Royalty Tribunal fefore the date of the
enactment of the Copyright Royalty Tribunal Reform Act of 1993,
or established by a copyright arbitration royalty panel after such
date of enactment, may file a petition with the Librarian of Con-
gress declaring that t)z,e petitioner requests an adjustment of the
rate. The Librarian of Congress shall, upon the recommendation of
the Register of CoKyrights, make a determination as to whether the
petitioner has such a significant interest in the royalty rate in which
an adjustment is requested. If the Librarian determines that the pe-
titioner has such a significant interest, the Librarian shall cause no-
tice of this determination, with the reasons therefor, to be published
in the Federal Register, together with the notice of commencement
of proceedings under this chapter.

2) In froceedings under section 801(b)(2)(A) and (D), a petition
described in paragraph (1) may be filed during 1995 and in each
subsequent fifth calendar year.

(3) In proceedings under section 801(b)(1) concerning the adjust-
ment of royalty rates as provided in section 115, a petition described
in {eJaragraph (1) may be filed in 1997 and in each subsequent tenth
calendar year.

(4)(A) In proceedings under section 801 (b)(1) concerning the ad-
Jjustment ofl;'oyalty rates as provided in section 116, a petition de-
scribed in paragraph (1) may be filed at any time within 1 year
after negotiated licenses authorized by section 116 are terminated or
expire and are not replaced by subsequent agreements.

(B) If a negotiated license authorized by section 116 is terminated
or exfires and is not replaced by another such license agreement
which provides permission to use a quantity of musical works not
substantially smaller than the quantity of such works performed on
coin-operated phonorecord players during the 1-year period ending
March 1, 1989, the Librarian of Co s shall, upon petition filed
under paragraph (1) within 1 year aﬁer such termination or expira-
tion, convene a copyright arbitration royalty panel. The arbitration
panel shall promptly establish an interim royalty rate or rates for
the public performance by means of a coin-operated phonorecord
player of non-dramatic musical works embodied in phonorecords
which had been subject to the terminated or expired negotiated li-
cense agreement. Such rate or rates shall be thp; same as the last
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such rate or rates and shall remain in force until the conclusion of
proceedings by the arbitration panel, in accordance with section
802, to adjust the royalty rates alpplicable to such works, or until
supersede a new negotiated license agreement, as provided in
section 116(b).

(b) With respect to proceedings under [subclausel subparagraph
(B) or (C) of section 801(bX2), following an event described in either
of those subsections, any owner or user of a cogyrighted work
whose royalty rates are specified by section 111, or by a rate estab-
lished by the [Tribunall Copyright Royalty Tribunal or the Librar-
ian of Congress, may, within twelve months, file a petition with the
[Tribunal] Librarian declaring that the g\c;tl:itioner requests an ad-
justment of the rate. In this event the [Tribunal] Librarian shall
proceed as in subsection [(a}2), abovel (a) of this section. Any
change in royalty rates made by the [Tribunal] Copyright Royalty
Tribunal or the Librarian of Congress pursuant to this subsection
may be reconsidered in 1980, 1985, and each fifth calendar g'ear
thereafter, in accordance with the provisions in section 801(b)X2)B)
or (C), as the case may be.

(c) With respect to proceedings under section 801(bX1), concern-
ing the determination of reasonable terms and rates of royalty gay-
ments as provided in section 118, the [Tribunal] Librarian of Con-
gress shall proceed when and as provided by that section.

(d) With respect to proceedings under section 801(b)X3) or (4),
concerning the distribution of royalty fees in certain circumstances
under section 111, 116, 119, or 1007, the [Chairman of the Tribu-
nall Librarian of Congress shall, upon [determination by the Tri-
bunall a determination that a controversy exists concerning such
distribution, cause to be published in the Federal Register notice
of commencement of proceedings under this chapter.

[(e) All proceedinis under this chapter shall be initiated without
delay following publication of the notice specified in this section,
and the Tribunal shall render its final decision in any such pro-
ceeding within one year from the date of such publication.

(8 805. Staff of the Tribunal

[(a) The Tribunal is authorized to appoint and fix the compensa-
tion of such employees as may be necessary to carry out the provi-
sions of this chapter, and to prescribe their functions and duties. -

[(b) The Tribunal may procure temporary and intermittent serv-
ices to the same extent as is authorized by section 3109 of title 5.

[§ 806. Administrative support of the Tribunal

[(a) The Library of Congress shall provide the Tribunal with nec-
essary administrative services, including those related to budget-
ing, accounting, financial reporting, travel, personnel, and procure-
ment. The Tribunal shall pay the Library for such services, either
in advance or by reimbursement from the funds of the Tribunal, at
ax:lounts to be agreed upon between the Librarian and the Tribu-
nal.

[(b) The Library of Congress is authorized to disburse funds for
the Tribunal, under regulations prescribed jointly t& the Librarian
of Congress and the Tribunal and approved by the Comptroller
General. Such regulations shall establish requirements and proce-
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dures under which every voucher certified for payment by the Li-
brary of Congress under this chapter shall be supported with a cer-
tification by a duly authorized officer or employee of the Tribunal,
and shall prescribe the responsibilities and accountability of said
officers ang employees of the Tribunal with respect to such certifi-
cations.

[§ 807. Deduction of costs of proceedings

[Before any funds are distributed pursuant to a final decision in
a proceeding in question. Where the proceeding involving distribu-
tion of royalty fees, the Tribunal shall assess the reasonable costs
of such proceeding.

[§808. Reports

[In addition to its publication of the reports of all final deter-
minations as provided in section 803(b), the Tribunal shall make
an annual report to the President and the Congress concerning the
Tribunal’'s work during the preceding fiscal year, including a de-
> tailed fiscal statement of account.

[§ 809. Effective date of final determinations

[Any final determination by the Tribunal under this chapter
shall become effective thirty days following its publication in the
Federal Register as provided in section 803(b), unless prior to that
time an appeal has been filed pursuant to section 810, to vacate,
modify, or correct such determination, and notice of such appeal
has been served on all parties who appeared before the Tribunal
in the proceeding in question. Where the proceeding involves the
distribution of royalty fees under sections3 111 or 116, the Tribu-
nal shall, upon the expiration of such thirty-day period, distribute
grllg royalty fees not subject to an appeal filed pursuant to section

[§ 810. Judicial review

[Any final decision of the Tribunal in a proceeding under section
801(b) may be appealed to the United States Court of Appeals,
within thirty days after its publication in the Federal Re%ister b
an aggrieve part{l. The judicial review of the decision shall be had,
in accordance with chapter 7 of title 5, on the basis of the record
before the Tribunal. No court shall have jurisdiction to review a
final decision of the Tribunal except as provided in this section.]

* * * * * * *
CHAPTER 10—DIGITAL AUDIO RECORDING DEVICES
AND MEDIA
* * * * * * *

Subchapter C—Royalty Payments

* * * * * * *

§ 1004. Royalty payments
(a) DIGITAL AUDIO RECORDING DEVICES.—
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(D***

* * * * * * *

(3) LiMITS ON ROYALTIES.—Notwithstanding paragraph (1) or
(2), the amount of the royalty payment for each digital audio
recording device shall not be less than $1 nor more than the
royalty maximum. The royalty maximum shall be $8 per de-
vice, except that in the case of a physically integrated unit con-
taining more than 1 digital audio recording device, the royalty
maximum for such unit shall be $12. During the 6th year after
the effective date of this chapter, and not more than once each
year thereafter, any interested coEyright party may petition
the [Copyright Royalty tribunal] Librarian of Congress to in-
crease the royalty maximum and, if more than 20 percent of
the royalty payments are at the relevant royalty maximum,
the [Tribunal] Librarian of Co g ghall Frospectively in-
crease such royalty maximum with the goal of having no more
than 10 percent of such payments at the new royalty maxi-
mum; however the amount of any such increase as a percent-
age of the royalty maximum shall in no event exceed the per-
centage increase in the Consumer Price Index during the pe-
riod under review.

* * * * * * *

§1005. Deposit of royalty payments and deduction of ex-
penses

The Register of Copyrights shall receive all royalty payments de-
posited under this chapter and, after deducting the reasonable
costs incurred by the Co%right Office under this chapter, shall de-
posit the balance in the Treasury of the United States as offsetting
receipts, in such manner as the Secretary of the Treasury directs.
All funds held by the Secretary of the Treasury shall be invested
in interest-bearing United States securities for later distribution
with interest under section 1007. The Register may, in the Reg-
ister’s discretion, 4 years after the close of any calendar year, close
out the royalty payments account for that calendar year, and may
treat mK funds remaining in such account and any subsequent de-
posits that would other wise be attributable to that calendar year
as attributable to the succeeding calendar year. [The Register shall
submit to the Copyright Royal:[\; Tribunal, on a monthly basis, a fi-
nancial statement reporting the account of royalties under this
chapter that are available for distribution.]

§ 1006. Entitlement to royalty payments
(a) * %k %

* * * * * * *

(c) ALLOCATION OF ROYALTY PAYMENT WITHIN GROUPS.—If all in-
terested copyright parties within a %roup specified in subsection (b)
do not agree on a volun proposal for the distribution of the roy-
alat?' payments within each group, the [Copyright Royaltz Tribu-
nal] Librarian of Co ss shall convene a copyright arbitration
royalty panel which shall, pursuant to the procedures specified
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under section 1007(c), allocate royalty payments under this section
based ?n) t;hs sxtent to which, during the relevant period—
1

* * * * * * *

§ 1007. Procedures for distributing royalty payments

(a) FILING OF CLAIMS AND NEGOTIATIONS—

(1) FILING OF CLAIMS.—During the first 2 months of each cal-
endar year after the calendar year in which this chapter takes
effect, every interested copyright party seeking to receive roy-
alty payments to which such party is entitled under section
1006 shall file with the [Copyright Royalty Tribunall Librar-
ian of Congress a claim for payments collected during the pre-
ceding year in such form and manner as the [Tribunall Li-
brarian of Congress shall prescribe by regulation.

* * * * * * *

(b) DISTRIBUTION OF PAYMENTS IN THE ABSENCE OF A DISPUTE.—
Within 30 days after the period established for the filing of claims
under subsection (a), in each year after the year in which this sec-
tion takes effect, the [Copyright Royalty ’I“’ribunal] Librarian of
Congress shall determine whether there exists a controversy con-
cerning the distribution of royaltg payments under section 1006(c).
If the [Tribunall Librarian of Congress determines that no such
controversy exists, the [Tribunall Librarian of Congress. shall,
within 30 days after such determination, authorize the distribution
of the royalty payments as set forth in the agreements regarding
the distribution of royalty payments entered into pursuant to sub-
section (a) after deducting its reasonable administrative costs
under this section.

(c) RESOLUTION OF DISPUTES.—[If the Tribunal finds the exist-
ence of a controversy, it shall, pursuant to chapter 8 of this title,
conduct a proceeding to determine the distribution of royalty pay-
ments.} If the Librarian of Congress finds the existence of a con-
troversy, the Librarian shall, pursuant to chapter 8 of this title, con-
vene a copyright arbitration royalty panel to determine the distribu-
tion of royalty payments. During the pendency of such a proceeding,
the [TribunalfLibrarian of Congress shall withhold from distribu-
tion an amount sufficient to satisfy all claims with respect to which
a controversy exists, but shall, to the extent feasible, authorize the
distribution of any amounts that are not in controversy. The [Tri-
bunall} Librarian of Congress shall, before authorizinf the distribu-
tion of such royalty payments, deduct fits reasonable administra-
tive costs] the reasonaillg administrative cost incurred by the Li-
brarian under this section.

* * * * * * *

Subchapter D—Prohibition on Certain Infringement
Actions, Remedies, and Arbitration

* * * * * * *

§ 1010. Arbitration of certain disputes
(a) * &k ¥
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(b) INITIATION OF ARBRITATION PROCEEDINGS.—Parties agreeing
to such arbitration shall file a petition with the [Copyright Royalty
Tribunal] Librarian of Co s requesting the commencement of
an arbitration proceedinfl. e petition may include the names and
qualifications of potential arbitrators. Within 2 weeks after receiv-
ing such a petition, the [Tribunall Librarian of Congress shall
cause notice to be published in the Federal Register of the initi-
ation of an arbitration proceeding. Such notice shall include the
names and qualifications of 3 arbitrators chosen by the [Tribunal]
Librarian of Congress from a list of available arbitrators obtained
from the American Arbitration Association or such similar organi-
zation as the [Tribunal] Librarian of Congress shall select, and
from potential arbitrators listed in the parties’ petition. The arbi-
tratoll;s sellected under this subsection shall constitute an Arbitra-
tion Panel.

* * x * * * *

(e) REPORT TO [COPYRIGHT ROYALTY TRIBUNAL] LIBRARIAN OF
CONGRESS.—Not later than 60 days after publication of the notice
under subsection (b) of the initiation of an arbitration proceeding,
the Arbitration Panel shall report to the [Copyright Royalty Tribu-
nal] Librarian of Co ss its determination concerning whether
the device concerned 18 subject to section 1002, or the basis on
which royalty payments for the device are to be made under section
1003. Such report shall be accom%anied by the written record, and
shall set forth the facts that the Panel found relevant to its deter-
mination.

(f) AcTION BY THE [COPYRIGHT ROYALTY TRIBUNAL] LIBRARIAN
OF CONGRESS.—Within 60 days after receiving the report of the Ar-
bitration Panel under subsection (e), the [Copyright Royalty Tribu-
nal] Librarian of Co ss shall adopt or reject the determination
of the Panel. The [Tribunal) Librarian of Congress shall adopt the
determination of the Panel unless the [Tribunal] Librarian o? Con-

ss finds that the determination is clearly erroneous. If the [Tri-
ﬂ;al] Librarian of Congress rejects the determination of the
Panel, the [Tribunall Librarian of Congress shall, before the end
of that 60-day period, and after examination of the record cre-
ated in the arbitration proceedintg, issue an order setting forth
[its] the Librarian’s decision and the reasons therefor. The [Tribu-
nal] Librarian of Congress shall cause to be published in the Fed-
eral Register the determination of the Panel and the decision of the
[Tribunal] Librarian of Congress under this subsection with re-
spect to the determination (including any order issued under the
preceding sentence).

(g) JupIiCIAL REVIEW.—Any decision of the [Copyright Royalty
Tribunal] Librarian of Congress under subsection (f) with respect
to a determination of the Arbitration Panel may be appealed, gy a
p to the arbitration, to the United States Court of Appeals for
the District of Columbia Circuit, within 30 days after the publica-
tion of the decision in the Federal Register. The pendency of an ap-
peal under this subsection shall not stay the [Tribunal’s decision]
decision of the Librarian of Congress. The court shall have jurisdic-
tion to modify or vacate a decision of the [Tribunal] Librarian of
Congress only if it finds, on the basis of the record before the [Tri-
bunal] Librarian of Congress, that the Arbitration Panel or the
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[Tribunal] Librarian of Congress acted in an arbitrary manner. If
the court modifies the decision of the [Tribunall Librarian of Con-
gress, the court shall have jurisdiction to enter its own decision in
accordance with its final judgment. The court may further vacate
the decision of the [Tribunal] Librarian of Congress and remand
the case for arbitration proceedings as provided in this section.
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