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COPYRIGHT ROYALTY TRIBUNAL AND U.S.
COPYRIGHT OFFICE

WEDNESDAY, MAY 1, 1985

House oF REPRESENTATIVES,
SuBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 2:15 p.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Synar, Schroeder, Morri-
son, Boucher, Moorhead, and Swindall.

Staff present: Michael Remington, chief counsel; Deborah Leavy,
counsel; Thomas E. Mooney, associate counsel; Audrey Marcus,
clerk.

Mr. KAsTENMEIER. The committee will come to order.

Without objection, the subcommittee will permit, today, the
meeting to be covered, in whole or in part, by television broadcast
and/or still photography, pursuant to rule V of the committee
rules.

Also, pursuant to a standing request of my chairman, both wit-
nesses this afternoon will be sworn in, in terms of testimony.

I would like to make this opening statement. This afternoon, the
subcommittee is pleased to continue its oversight of various agen-
cies that fall within our jurisdiction. Today’s hearing will be on the
two entities within the legislative branch of government: The Copy-
right Royalty Tribunal and the Copyright Office.

The Copyright Royalty Tribunal was created by the Copyright
Act of 1976. The Tribunal is composed of five Commissioners ap-
pointed by the President, with the advice and consent of the
Senate. It presently has two vacancies, probably more a finding of
benign neglect by the administration than a conclusion that the
agency and its authority are unimportant.

The Tribunal is important. It has general statutory authority to
make determinations concerning copyright royalty rates in the
area of cable television, phonograph records, jukeboxes, and non-
commercial broadcasting; and further, to distribute cable and juke-
box royalties deposited with the Register of Copyrights.

To set the tone for this hearing, I would like to state that I have
little doubt that the Tribunal is in dire need of reform. The sub-
committee has had a classic case of a broken agency on its hands. I
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do not know whether the agency is broken beyond repair. I certain-
ly hope not.

The purpose of the hearing, therefore, is to inquire as to whether
the agency generally is effective and whether the Commissioners’
relative lack of expertise, and I say this historically, in copyright
law has hurt the Tribunal in terms of its deliberations; whether ju-
dicial review has been meaningful; whether the absence of clear
guidance from Congress on how the Tribunal shall make rate deci-
sions creates a statutory defect that ought to be rectified.

Now, I ought to point out, and I regret to do so, a recent article
in Broadcasting Magazine raised several of these questions, and it
also, of course, contained a discussion of a book, Foundations in
Sand, authored by a Dr. Lawrence Hafstad with Marianne Mele
Hall and John Morse. I have several questions about this publica-
tion that I will ask Ms. Hall during the course of the hearing.

It is, of course, constitutionally the assigned job of the Senate to
analyze and assess all factors in a person’s record prior to confir-
mation. I have strong feelings that the House should not attempt
to replicate that function. I will state, however, that this subcom-
mittee has an exceedingly high interest in whether public officials,
particularly those appointed by the President of the United States,
satisfy the public confidence conferred upon them.

Presidential appointees are expected to uphold the Constitution,
obey the laws of the land, and satisfy high ethical standards; they
should, in exchange for relatively high salaries, work hard; and, fi-
nally, should be balanced and fair in the exercising of their judg-
ment. This was once aptly observed more than a century ago by a
Member of the House of Representatives, Henry Clay: “Govern-
ment is a trust, the officers of the Government are trustees; and
bothl the trust and trustees are created for the benefit of the
people.”

Parenthetically, I would also address these comments to the em-
ployees of the Copyright Office, including the Register of Copy-
rights who is to be appointed in the near future.

Now, I, at this point, would like to call upon the Chairman of the
Copyright Royalty Tribunal to come forth. I am not clear whether
the other Commissioners—Commissioner Ray and Commissioner
Aguero—also desire to come forward with the Chair.

Ms. HaLL. They are not in attendance.

Mr. KAsTENMEIER. All right.

M(;'} SyNAR. Mr. Chairman, were the other two Commissioners in-
vited?

Mr. KasteNnMEIER. [ don’t recall specifically. It is the custom for
Commissioners to come. I think technically they probably were all
invited.

(llV[r.?SYNAR. Could we receive notice on why they are not with us
today?

Mr. KasTENMEIER. No; if they are not here—and I inquire again,
are Commissioner Aguero and Commissioner Ray present today?

They were not, I would say to the gentleman from Oklahoma,
listed as witnesses, but it is customary for them to be here.

Mr. Synar. Mr. Chairman, I would ask unanimous consent that
the subcommittee, in writing, request an answer on why the two
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Commissioners are not with us, so that we could have that for the
record.

Mr. KASTENMEIER. We can determine that.

Mr. SyNaRr. Thank you. .

Mr. KasTeNMEIER. We have an independent communication from
Commissioner Ray.

Ms. Hall, would you stand, please, so I can administer the oath?

[Witness sworn.]

[Subcommittee and GPO staff have made necessary grammatical,
spelling, and technical corrections to the official transcript. A copy
of the original transcript is on file with the subcommittee.]

Mr. KasTENMEIER. Ms. Hall, we have your statement, which is
submitted I take it on behalf of yourself, Commissioner Ray, and
Commissioner Aguero. I notice you have noted in your statement
where one or another of you may have differed from the conclu-
sions therein,

Ms. HaLL. Correct.

Mr. KasteNMEIER. We will accept the statement for the record
together with the one-page statement of your new general counsel,
Robert Cassler, as appendix E, together with other appendixes, and
you may summarize your statement as you care to.

TESTIMONY OF MARIANNE HALL, CHAIRMAN, COPYRIGHT ROY-
ALTY TRIBUNAL, ACCOMPANIED BY ROBERT CASSLER, GENER-
AL COUNSEL

Ms. HaLL. Thank you, Mr. Chairman.

It is an honor to appear before this committee to report on the
operations and functioning of the Copyright Royalty Tribunal.

As you have stated, Mr. Chairman, we are a five-person Commis-
sion. Presently, there are three Commissioners onboard. We have
had two vacancies since September 26 of this year.

Our statutory responsibilities, as you have stated, in rulemaking
are to set the rates in four areas of copyright compulsory licensing.
We are also involved in adjudication; that is, in the distribution of
royalties for cables’ retransmission of copyrighted works and for
the use of copyrighted works by jukeboxes.

Our adjudication, or distribution, occurs yearly in both those
areas. Qur rate setting occurs yearly for PBS and occurs at varying
intervals for the other three areas. This year we will be reviewing
rates for the cable retransmissions and for Public Broadcasting.

QOur agency is small and our budget is small. We operate on ap-
proximately $758,000 for fiscal year 1986. That is up approximately
$36,000 from fiscal year 1985, and $32,000 of that $36,000 increase
is due to statutory increases in salary and benefits over which we
have no control.

The general administration of the agency is the next topic I
would like to address. We have recently worked very hard at cen-
tralizing all of our files and automating our offices. It was particu-
larly important to centralize the administrative files and to cen-
tralize and organize our accounting records.

In utilizing the newly purchased computer, we have been able to
do a complete accounting review of all of our distributions. And we
have found some errors in those distributions from the past. We
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have corrected them to assure that all claimants receive equal pro
Sata shares of the moneys that are due to them as they become
ue.

The next topic in my statement deals with the office personnel
and support. We have recently hired a general counsel. And I
would like to introduce Mr. Robert Cassler, our general counsel.
We hired the general counsel under the strong recommendations of
this body and the Budget Subcommittee. We were aware that here-
tofore those recommendations had been tendered and, in fact,
money had been appropriated, and yet a general counsel was not
hired until this year. We are very pleased to have Mr. Cassler on-
board, and we hope that he will help us in our pursuit of a more
professional product from this agency.

Mr. KAsTENMEIER. I dislike interrupting at this point, but it is
clear that we have a vote on, a very important vote. The vote is to
consider the proposition to seat Mr. McCloskey from the State of
Indiana. The four of us, accordingly, must go to the House floor. I
would assume, following this vote, the House will entertain the
whole proposition at some length and we will be undisturbed. We
can, therefore, return I think in probably greater numbers. The mi-
nority will be fully represented when we return.

That being the case, I think it is best to recess now. You may
resume your testimony upon return. -

The committee stands in recess for 10 minutes.

[Recess.]

Mr. KASTENMEIER. The committee will come to order.

When the committee recessed, 10 minutes ago or so, for a vote,
Commissioner Hall was in the middle of her presentation, so we
again will yield to you, Ms. Hall.

Ms. HaLL. Thank you.

I believe I had just introduced our general counsel, which is the
legal support we have brought onboard recently. It is my opinion
that we firmly need some support in the area of economics, and I
have so stated in my statement to the committee. This is my per-
sonal view. But much of what we deal with is very legal and very
economic, and we need help in those areas.

Our current calendar for this year will involve the distribution of
the 1983 cable royalty fund, approximately $80 to $100 million by
the time it is distributed, and the 1983 jukebox royalty fund, which
will approach $6 million at the time it is distributed. Both of these
adjudications have been commenced, a controversy has been de-
clared, and we have had pretrial conferences in those areas.

In addition to the adjudication for this year, we will do rulemak-
ing. We have just completed the inflationary increase on the cable
rates, which is mandated by the statute. We will, at the end of the
year, adjust public broadcasting’s rates as applied to their use of
copyrighted works. That will involve a simple mathematical adjust-
ment at the end of the year.

We anticipate one other major rulemaking proceeding, and that
will be in response to a petition filed by Mr. Turner regarding an
adjustment of the rates in 1985 of those signals which were recent-
ly deregulated, in 1980, by the FCC; 1985 is the window year in
which rates set in 1982 due to the regulation in 1980 can be re-
viewed. To date, we have one petition filed, parties have until De-
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cember 31 to file their petitions to require the review of those
rates. That as of the present time Mr. Turner’s petition is the only
one filed, and we will wait until we hear from all of the parties or
until December 31 to begin review of those rates.

We have two matters before the appellate ¢ourts at this time.
The 1979, 1980, 1981 and 1982 distributions of cable royalty funds,
representing approximately $150 million, have been consolidated
for a final appellate review. Oral argument will be heard on May 6,
of this year. We are hopeful that the appellate court will again
affirm those distributions. The 1982 jukebox distribution is on
appeal in the Second Circuit. Oral argument was held in February.
We hope that the decision will be rendered within the next 3
months. Both of these appellate cases deal with rather complex
legal issues, which I will be glad to address at the request of the
committee.

The last part of my report is simply to state that I agree with
Congressman Kastenmeier that the agency does need some reform.
I also agree that the agency is very important, especially as the
cable industry is growing and the other industries that we regulate
continue to grow. I believe that this agency can function and do
what it was set to do by Congress, which is to examine and study
in detail all the intricate technical and economic concerns in com-
pulsory licensing schemes. 1 believe that this is the best way to
deal with compulsory licensing schemes.

I believe with professional support, with our legal counsel, and
possibly support for him, with the hiring of an economist, if the
committee will advise me as to how best to proceed in that area,
with the hiring of some additional support we can do what Con-
gress wants us to do in this area. I believe that possible legislation
will be necessary to effectively carry out what Congress wants us to
do in compulsory licensing, and I will answer questions in regard
to how best to reform this agency.

Once again, I believe the Copyright Royalty Tribunal is neces-
sary. The United States has always led the world in the production
of entertainment. Our Copyright Royalty Tribunal can lead in the
resolution of the many problems that are incumbent in the deliv-
ery of that entertainment to the people. With professional help and
with the continued support of this congressional body, I believe we
can do the job that Congress wants us to do.

That is the close of my summary statement, and I request that
my full statement be admitted as given.

Mr. KasteNnMmEeiEr. Without objection, your statement in its en-
tirety together with the appendices attached thereto shall be made
part of the record.

(The statement of Ms. Hall follows:]
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EXECUTIVE SUMMARY
OF PROPOSED TESTIMONY
OF CHAIRMAN MARIANNE MELE HALL

The Copyright Royalty Tribunal is composed of three Reagan
appointees, Chairman Marianne Mele Hall, Commissioner Edward W.
Ray and Commissioner Mario F. Aguero, one general counsel, Robert
Cassler and three confidential aides who provide support serv-
ices.

Our statutory responsibjlities include rulemaking and adju-
dication. Our rulemaking involves setting royalty rates for the
four compulsory licenses in the Copyright Act which are for the
use of copyrighted works by cable television, jukebox, public
broadcasting, and phonorecords. Our adjudication involves the
distribution of the fees collected pursuant to these licenses,
for cable television and jukeboxes.

Our FY 86 budget request is for $758,000, an increase of
$36,000 over FY 85. $531,000 will be reimbursed from the royalty
fund.

We have recently automated our office and centralized our
files to:

1) maximize the use our limited staff,

2) ameliorate our recordkeeping and storage problems,

3) eliminate duplication of staff effort,

4) institute an agency memory,

5) provide better access to our master case files,

6) review, analyze and correct our accounting procedures
and records regarding distributions.

We have recently hired a general counsel and have used out-
side counsel to study and reform our hearing procedures. With
the aid of the Administrative Conference of the U.S., our general
counsel is reviewing all the laws that pertain to this legisla-
tive branch agency for the purposes of rewriting our rules and
instituting internal policy that better adheres to those other
agency laws which, although not directly applicable, offer great
guidance for internal Tribunal policy.

It is the opinion of Chairman Hall that the Tribunal should
hire a full-time economist under the statutory authority of
§805(a). Commissioner Ray is in favor of utilizing the services
of a part-time or outside economist, as needed.

We have recently collected and enhanced our reference, re-
search and archive materials.

We are adjudicating distributions for 1983 cable and jukebox
funds. We are in the process of completing an informal rulemaking
(rate-setting) for cost of living adjustment for the statutory
cable rates. We anticipate a full-blown revisitation of the

.



controversial 3.75% marketplace rate which was set in 1982 due to
the FCC deregulation of distant signals and syndicated exclusiv-
ity., We will adjust the rate for noncommercial broadcasting in
December 1985,

We are awaiting appellate decisions on the 1979-82 cable
distribution determinations and the 1982 jukebox determinations.

We are interacting actively with the public, Congress, other
federal agencies, trade associations and prominent copyright and
communications counsel.

We are consulting on foreign application of compulsory 1li-
.cense, on domestic studies and on possible legislation.

I believe that the Copyright Royalty Tribunal is a vital
organization with the clear purpose of relieving Congress of the
intricate, technical details embodied in compulsory 1licensing
schemes, With the acquisition of some professional staff and the
establishment of a permanent chairmanship with authority to set
internal policy, I believe this Tribunal can so relieve the Con-
gress. This will benefit Congress, the industries involved, the
courts, the public, and can serve as an example to other coun-
tries.

The United States has always led the world in the production
of entertainment. We should lead the world in the resolution of
the very difficult legal and economic problems incumbent in the
delivery of that entertainment to the people.

Respectfully su%

Marianne Mele Hall
Chairman



COPYRIGHT ROYALTY TRIBUNAL
Oversight Hearing
April 23, 1985

Table of Contents

1. Creation, History, Membership.
2. Statutory Responsibilities.’
3. Budget.
4. General Administration
A. Office Automation-Centralization of files.
B. Professional Support
1. Legal.
2. Economic.
C. Reference, Research and Archive Materials.
5. Status of Proceedings
A. Current Calendar~-Adjudication (Distribution).
B. Current Calendar-Rulemaking (Rate-Setting).
C. Appellate Proceedings.
6. Public Relations.
7. Consultations:
A. International - China, Canada.
B. Domestic - OTA, Legislative.
Appendices

A. Biographical Sketches of Commissioners.
B. FY 86 Budget Request.

C. Summary History of Distributions.

D. Biographical Sketch of General Counsel.
E. Statement of General Counsel.



10

COPYRIGHT ROYALTY TRIBUNAL

1. CREATION, HISTORY, MEMBERSHIP

The Copyright Royalty Tribunal (Tribunal) was created by
§801(a) of the Public Law 94-553, the General Revision of Copy-
right Law of 1976, (Title 17 of the United States Code). It
commenced operations in November 1977 with five Commissioners
appointed by President Carter with the advice and consent of
Senate: Thomas Brennan, Douglas Coulter, Mary Lou Burg,
Clarence James, Frances Garcia.

Thomas Brennan and Douglas Coulter served their full seven
year terms until September 26, 1984. Mary Lou Burg served until
her death in May 1983. Frances Garcia served her full five year
term until September 1982, Clarence James resigned in May of
1981. The chairmanship rotates by seniority.

Katherine Ortega was appointed by President’ Reagan to
succeed Francis Garcia. She resigned in September 1983 to
become the Treasurer of the United States. Edward W. Ray was
appointed by President Reagan to succeed Clarence James.

Effective September 26, 1984, the present Tribunal consists
of three President Reagan appointees: Edward W. Ray, as of Feb-
ruary 1982, Mario F. Aguero, as of May 1984 and Marianne Mele
Hall, as of July 1984. Edward W. Ray and Marianne Mele Hall will
serve until September 1989. Mario F. Aguero will serve until
September 1991. Mrs. Hall is serving as chairman from December
1, 1984 to December 1, 1985. Biographical sketches of the
Commissioners are at appendix A.

Two seats remain vacant since the expiration of the terms
of Commissioners Brennan and Coulter on September 26, 1984.

2. STATUTORY RESPONSIBILITIES

The Tribunal's statutory responsibilities are detailed in
sections 111, 115, 116 and 118 of Title 17 U.S.C. The Tribunal
is involved in rulemaking and in adjudication. Our rulemaking
proceedings involve setting royalty rates for the four compul-
sory licenses authorized under Title 17. The compulsory 1li-
censes are for:

1) secondary transmissions of copyrighted works by cable
television (§111),

2)’ production and distribution of phonorecords (§115),

3) public performances of musical works by coin-operated
phonorecord players (jukeboxes) (§116), .

4) the use of copyrighted works in connection with
noncommercial broadcasting (§118).

-
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The Tribunal's adjudication proceedings involve distribu-
tion of cable television and jukebox royalties collected, as per
the foregoing, to the copyright owners. The Tribunal does not
distribute royalties for phonorecords (§115) or noncommercial
broadcasting (§118). This is handled privately by the parties
involved.

3. BUDGET

Our budget request for PY 86 is $758,000 of which $531,000
will be reimbursed from the royalty funds.

The PY 86 budget request shows a net increase of $36,000
over FY 85. $31,700 of this increase is due to cost of living
salary increases, and increases ,in benefits for new hires as
mandated by P.L. 98-21.

The remaining $4,300 increase is due primarily to infla-
tionary increases in the costs of office supplies and services.
We have also reallocated some of the FY 85 requests to more
realistically reflect our needs. Our budget request is at
appendix B.

4. GENERAL ADMINISTRATION

A. OFFICE AUTOMATION - CENTRALIZATION OF FILES

In keeping with the legislative history and mandate, the
Copyright Royalty Tribunal has remained a small, independent,
legislative agency. It is currently staffed with one general
counsel and three confidential assistants who provide support
services for the three commissioners.

We have recently acquired a Compucorp Omega 785 word proc-
essing system which has increased the efficiency of this limited-
staff. It is anticipated that this computer will ameliorate the
growing concern with the storage and retrieval of approximately
700 cable royalty claims yearly. We are currently utilizing
this computer to centralize and organize our administrative
files, our master case files and our accounting records.

The centralization of the administrative files will maxi- -
mize the wuse of our "limited staff, will minimize our
recordkeeping and storage problems, will eliminate duplication
of staff effort and will institute an agency memory.

The organization and centralization of our master case
files will inure the benefits above as well as provide better
access to hearing records, actions, determinations, etc. for
reference in our present hearing calendar and for our appellate
proceedings.

Lastly, our computer was invaluable in the compilation,
centralization and organization of our accounting records. We
have just completed a review of all past distributions for cable

r
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and jukebox, This review revealed that we have distributed
$140,109,714 in cable royalties for the years 1978 through 1982.
The total cable royalties collected from 1978 through 1984 is
approximately $309,179,344 as of April 8, 1985, This review also
revealed that we have distributed $11,073,560 in jukebox royal-
ties for the years 1978 through 1983, The total jukebox royal-
ties collected for 1978 through 1984 are approximately
$17,173,852 as of September 30, 1985,

In the course of this review we determined that some par-
ties had not received equal pro rata shares of their allocation
which meant that expenses and earnings on the remaining fund
were not being distributed equitably among all claimants. We
corrected this situation. We also equalized pro-rata distribu-
tions to those claimants whose awards had been altered by appel-
late decisions.

Lastly, we determined that the percentage methodology that
had heretofore been used to distribute fees was illusive in that
the percentages as distributed, diminish in numerical size as the
remaining fund continues to grow. In light of that realization,
we reworked our partial distributions for 1979 - 1982 cable
royalty fees against real dollar figures and were therefore
able to distribute more of the funds while still preserving
sufficient funds to protect all claims currently on appeal.

The results of this review and subsequent activities is
summarized in the chart in appendix C. Detailed charts of the
distributions to each claimant group as per each partial distri-
hution over the seven year history are available to the Judici-
ary Committee upon request.

B. PROFESSIONAL SUPPORT

1. Legal

House of Representatives Report No. 94-1476 (94th Congress,
2nd Session, 1976) had indicated legislative intent that all
professional responsibilities be performed by the commissioners
"except where it is necessary to employ outside experts on a
consulting basis." However, recent legislative hearings and
proposed legislation has indicated strong recommendations by
Congress that the Tribunal hire some professional staff. Pursu-
ant thereto and in accordance with §805(a) of Title 17, the
Tribunal hired a general counsel, Robert Cassler on March 4,
1985.

Mr. Cassler has served the FCC for eight years in the
Private Radio Bureau doing rulemaking proceedings, in the Mass
Media Bureau as a supervisor of a legal staff, and in the Office
of Administrative Law Judges assisting the judges in the conduct
lsection 805. Staff of the Tribunal

{a) The Tribunal is authorized to appoint and fix the

compensation of such employees as may be necessary to carry

out the provisions of this chapter, and to prescribe their
functions and duties. '
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of cellular radio comparative hearings. His biographical sketch
can be found in appendix D.

Section 805(b)2 of Title 17 allows the Tribunal to procure
®"temporary or intermittent services"™ of professionals as needed.
Pursuant thereto, the Tribunal commissioned a review of its
administrative and hearing procedures by the law firm of Rice,
Carpenter and Carraway, Arlington, VA. This memorandum, which
incorporates the 1981 GAO study, provides an excellent history,
summation of procedures, comparison with other similarly situ-
ated agencies, and recommendations for internal and possible
legislative reforms for the Tribunal. It is available to the
Judiciary Committee upon request.

This study is being used to reform our hearing procedures
for both our adjudication (distribution) and rulemaking (rate
setting). Earlier we had solicited public comment on procedural
reforms. These comments and this Rice, Carraway & Carpenter
study were made available to all interested parties in the 1983
cable distribution which commenced April 15, 1985. The parties
have subsequently negotiated a stipulated agreement of proce-
dural reforms and a calendar for this upcoming proceeding. We
have accepted their agreement and calendar and will test these
reforms in this distribution hearing. We will again solicit
public comments on procedural reform for our rulemaking proce-
dures and hopefully achieve a similar synthesis and agreement.
We will then codify both sets of procedural reforms in a revi-
sion of 37 C.F.R.

Our General Counsel is currently reviewing all other as-
pects of 37 C,.P.R., and the laws which impact on our agency. With
the aid of the Administrative Conference , we hope to rewrite 37
C.F.R. to achieve closer conformance with the letter of the laws
which govern the conduct of our agency such as the Administra-
tive Procedure Act, and the spirit of acts such as Executive
Order 12291 which do not govern this agency because it is a
legislative branch agency.

2. Economics

There has been some Congressional concern for the hiring of
a chief economist. It is the opinion of Chairman Hall that an
economist is vital to our rulemaking (rate-setting) and would be
helpful to our adjudication (distribution).

The intent of Title 17 U.S.C. §§801(b)(1)3 and (b)(2)(A)(B)
25ection 805. Staff of the Tribunal
{b) The Tribunal may procure temporary and intermittent
services to the same extent as is authorized by section
. 3109 of Title 5.
3section 801(b)(1)
"{b) Subject to the provisions of this chapter, the purposes
of the Tribunal shall be--
(1) to make determinations concerning the adjustment
of reasonable copyright royalty rates as provided in
sections 115 and 116, and to make determinations as to
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and (D)4 is to require economic considerations in our rulemaking
function. This function has grown to impact on approximately
550-600 million dollars that will pass from the users of copy-
righted works to the owners in 1985, The Tribunal will collect
and distribute approximately 120-150 million dollars for cable
retransmissions and approximately 6 million dollars for jukebox.
Private societies will collect and distribute approximately 4
million dollars for public broadcasting and 380-400 million
dollars for phonorecords based on the rates which the Tribunal
set. Chairman Hall believes an economist would greatly enhance
this royalty rate setting that concerns so much of the U.S.
economy.

Chairman Hall also believes that the Tribunal could use
an economist in its distribution of 80 - 100 million dollars in
1985 which represents the 1983 royalty funds. This distribution
will have an impact on the industry recipients. Further, our
allocation of this money is often dependent upon our understand-
ing of the economic bases of the owner's industries and the
economic benefit or harm that accrues to broadcasters or cable
operators based on their respective use of copyrighted works.

reasonable terms and rates of royalty payments as pro-
vided in section 118. The rates applicable under sec-
tions 115 and 116 shall be calculated to achieve the
following objectives:
(A) To maximize the availability of creative works
to the public;
(B) To afford the copyright owner a fair return
for his creative work and the copyright user a
fair income under existing economic conditions;
(C) To reflect the relative roles of the copyright
owner and the copyright user in the product made
available to the public with respect to relative
creative contribution, technological contribu-
tion, capital investment, cost, risk, and contri-
bution to the opening of new markets for creative
expression and media for their communication;
(D) To minimize any disruptive impact on the
structure of the industries involved and on gener-
ally prevailing industry practices.

4Section 801(b)(2)(A) requires consideration of:
"(i) national monetary inflation or deflation,
(ii) changes in the average rates charged cable subscrib-
ers...to maintain the real constant dollar level...

Section 801(b)(2){(B) requires the Tribunal to "...con-
sider...the economic impact on copyright owners and users.”

Section B801(b)(2)(D) requires consideration of "national
monetary inflation or deflation...to maintain real constant dol-
lar value of the exemption." There are many more such examples
of economic concerns throughout Title 17 dealing with cable
(111), phonorecords (115), jukeboxes (116), and public broadcast-
ing (118).
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It is the opinion of Commissioner Edward Ray that the
Tribunal should utilize the services of a part-time or outside
economist, only as needed. Commissioner Ray supports the recent
Tribunal opinion in its PY 86 Budget request that there is
currently an insufficient need for a permanent full-time econo-
mist. He believes the Tribunal's employment of a general coun-
sel and its wutilization of a part-time economist will be
responsive to Congress's ‘concern for improved Tribunal determi-
nations as well as to its concern for a substantial reduction in
the current budget deficit.

C. REFERENCE, RESEARCH AND ARCHIVE MATERIALS

We have recently updated our library reference books and
trade periodicals file. We have increased our number of trade
periodicals with 5-10 free subscriptions. We have approached
those 10 periodicals for which we pay and asked for gratis
subscriptions. Most have complied.

We have compiled an archive of our legislative, budget and
oversight hearings, we hope to compile law review articles
concerning our Tribunal and similar foreign tribunals for re-
search and reference.

We hope to reorganize and systematize our master case
files. We have instituted a program of utilizing legal externs
(students on a voluntary basis) to assist in these projects.
They should begin this June.

We have recently collected all our cable distribution and
rate determinations and the appellate decisions for publication
by Shepard-McGraw-Hill as an appendix to a comprehensive work on
cable TV, by Ira Stein of Falcon Cable, Inc. He has asked
Chairman Hall to write the preface.

We have provided the general counsel of the Copyright
Office with a complete and indexed book of all  our
determinations and appellate decisions with the hope that they
will be incorporated in their series, Copyright Decisions.

5. STATUS OF PROCEEDINGS

A. CURRENT CALENDAR - ADJUDICATION (DISTRIBUTION)

The Tribunal's adjudication proceedings consist of the
yearly distribution of cable television and jukebox royalties
which are deposited with the Licensing Division of the Copyright
Office. Full fees for any given year are deposited after the
close of that year. Copyright owner's claims for these fees are
filed with the Tribunal during the following year, therefore,
the Tribunal's distribution proceedings run approximately two
years behind. 1In FY 85, the Tribunal will determine distribu-
tion on 1983 cable royalty fees and 1983 jukebox royalty fees.
A controversy has been declared in both and pretrial conferences
have been held. We anticipate 20-30 hearing days collectively.
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The major issue in the 1983 cable distribution of appro§i-
mately $80 million dollars will be the distribution of those
funds collected through the syndicated exclusivity surcharge.
This is the first year of said collection. The major issue in
the 1983 jukebox distribution will be the Tribunal's precedent
for burden of proof requirements of the non-settling petitioner.
This issue is currently -on appeal in the 2nd Circuit for the
1982 jukebox distribution.

B. CURRENT CALENDAR - RULEMAKING (RATE-SETTING)

On a yearly basis, and pursuant to §118 of Title 17, the
Tribunal announces a cost of living adjustment to be applied to
compulsory royalty rates paid by non-commercial broadcasting
entities licensed to colleges and universities for the perform-
ance of musical compositions. The adjustment for FY 85 was
determined on December 1984 to be 6.1% effective January 1,
1985. In 1987, the terms and rates for all public broadcasting
entities will be reconsidered.

In 1985 the Tribunal can be petitioned to reconsider its
royalty rates for cable retransmissions. The Tribunal was
petitioned to make a cost of living adjustment for statutory
distant signals. The proceeding was commenced by the Tribunal
through informal rulemaking in March, 1985. The interested
parties negotiated a settlement which the Tribunal put forth
for public comment. A final rulemaking order will be published
in the Federal Register in April or May, 1985.

The Tribunal was petitioned in March, 1985 by Turner Broad-
casting Systems, Inc. to review the rate for distant signals
which were deregulated by the FCC in 1980, as it applies to
WTBS. The Tribunal expects to.be petitioned by other parties
and to commence a hearing later this year. We anticipate 20 - 30
days of hearings, extending into FY 86.

In FY 86, The Tribunal is not required to make any other
adjustments in the rates except for the yearly PBS rate
discussed above. In FY 87, the Tribunal can be petitioned to
reconsider the rates for making and distributing phonorecords.

C. APPELLATE PROCEEDING

The Tribunal had published a final determination for 1979
cable royalty fees in March 1982, which determination was ap-
pealed in the U.S. Court of Appeals for the D.C. Circuit.
[Christian Broadcasting Network v. CRT, 720 F.2d 1295 (1983)]. A
decision was rendered on Qctober 25, 1983, This decision af-
firmed the Tribunal's determination in all respects but three.
The Appellate Court remanded the following issues:

1) National Association of Broadcasters (NAB) claim of

part of the Joint Sports share, o

2) Devotional claimant's zero award in the Phase I pro-
ceeding,

3) Commercial radio's zero award in the Phase I proceed-

.
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ing.

The Tribunal accepted a voluntary agreement in 1lieu of
reconsidering the NAB claim and accepted evidence on the other
two remand issues. Upon reconsideration, the Tribunal granted
the Devotionals .35% of the Phase I fund. This was a result
of reevaluating some of the evidence and apportioning different
weight to the criteria of benefit and harm.

The Tribunal reconsidered and again denied an award to
commercial radio, but offered a clearer explanation. The Tribu-
nal acknowledged that the claim was justified but asserted it
was unquantifiable. The Tribunal stated it was unable to dis-
cern a marketplace value for the de minimis input of the non-
music portion of commercial radio.

The determination of these remand issues was published on
January 20, 1984. It has been appealed. The Justice Department
is representing the Tribunal.

on March 7, 1983, the Tribunal rendered a final determina-
tion on the 1980 cable royalty fees which was also appealed in
U.S. Court of Appeals for the D.C. Circuit. Oon February 9,
1984, upon receiving the 1979 remand decision, the Tribunal
moved the court to remand the 1980 case consistent with the 1979
opinion. The motion was granted.

Upon reconsideration, the 1979 remand decision was adopted
for the 1980 cable royalty determination with the exception that
the distribution of the Devotionals' share be pro rata shared
among all Phase I claimants as opposed to the MPAA absorbing the
full impact of the Devotionals' share as was done in the 1979
remand., This reconsideration is likewise on appeal.

In FY 83, the Tribunal accepted a negotiated agreement on
the 1981 cable royalty distribution. The determination was
rendered on February 28, 1984. Said determination also adopts
the 1979 determination and is likewise awaiting the decision on
the appeal of the remand.

In FY 84, the Tribunal declared a controversy and conducted
hearings on the 1982 cable royalty distribution. A determina-
tion was rendered in September 25, 1984. This determination has
been appealed and has been consolidated with the 1979-81 remand
appeals. Oral argument is set for May 6, 1985.

In FY 84, the Tribunal accepted a negotiated agreement on
the 1982 jukebox distribution. This has been appealed in the
2nd Circuit Court of Appeals. The oral argument was heard in
February, 1985, We are awaiting a decision.

6. PUBLIC RELATIONS

We anticipate major substantive, procedural and possibly
legislative reforms of the Tribunal during FY85-86. We are and
will continue to solicit public comment on all aspects. In
addition we hope to keep the public informed through press re-
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leases and the public information office of the Licensing Divi-
sion of the Copyright Office, who have been most supportive and
helpful. We intend to work with them to produce a brochure on
the Tribunal to supplement our public inquiry letters.

We have recently met with prominent personalities, Congress
and other federal agencies such as PCC, Justice, OTA, CSR, and
Copyright Office and many emminent copyright attorneys and trade
representatives for the purpose of introducing this new Tribunal
and establishing liaisons, including being placed on many mailing
lists. Almost all visits resulted in support and encouragement
for the initiatives this Tribunal has undertaken.

7. CONSULTATIONS
A. INTERNATIONAL - CHINA, CANADA

The Tribunal has conferred with Dr. Yang, a member of _the
Copyright Law Revision Committee, Ministry of Interior, Republic
of China as to the feasibility of a Tribunal for his country. The
Tribunal is currently consulting with Richard Beaird of NTIA with
regard to possible legislative or negotiated solutions to
Canada's lack of cable copyright reimbursement to U.S. copyright
owners. We expect to be called on again as the cable copyright
problem reaches more countries. That is why we hope to compile
the research materials explained earlier.

The United States has always led the world in the production
of entertainment. The U.S. Copyright Royalty Tribunal should
lead the world in the resolution of the very difficult legal and
economic problems incumbent in the delivery of entertainment to
the people.

B. DOMESTIC - OTA, LEGISLATION

We have consulted on several occasions with the Office of
Technology Assessment on their study of intellectual property
requested by Congressmen Rodino, Kastenmeier, Moorhead, Fish and
Senator Mathias. We remain available and await the results.

Chairman Hall has recently sent possible draft legislation
for a reintroduction of H.R. 6164 to House Counsel Mike
Remington. Chairman Hall's submission is intended to provide
only her opinion with the hope that the subcommittee will apply
its vast wisdom and experience in this area, to correct and
conform this draft to the policy objectives of our Congress.

Commissioner Ray and Commissioner Aguero will be sending his
opinions to the subcommittee at a later date.

10
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APPENDIX A.

BIOGRAPHICAL SKETCHES OF COMMISSIONERS

MARIANNE MELE HALL
Chairman

MARIANNE MELE HALL was born in N.Y., N.Y., and raised in
suburban New Jersey. She received her J.D. degree from Rutger's
School of Law, Newark, in 1978. She is admitted to practice in
New Jersey, District of Columbia, U.S. Claims Court and U.S.
Supreme Court.

Mrs. Hall studied copyright at Rutgers Law School and served
as a summer intern on the General Counsel's Staff, Copyright
Office, during the implementation of the 1976 Revision in 1977.
Among other projects, she assisted in the compilation of a 20
year legislative history on the 1976 Act.

Mrs. Hall has taught law at several local schools including
Northern Virginia Law School since 1978, Antioch School of Law,
and the University of D.C. She has taught Copyright Law as well
as Commercial Law, Contracts, Federal Procurement Law, Conflicts
of Law, Wills and Trusts and Law in the Business Environment. 1In
addition she has maintained a limited corporate practice.

Formerly, Mrs. Hall was employed by Eastern Airlines, Riggs
National Bank, NS&T Bank, High Frontier, Inc., and ISS Energy
Systems, A/S.

She is co-author and/or consultant to four books in the
fields of politics, economics and national defense.

Mrs. Hall is married to Dennis B. Hall, M.D. They reside
in Falls Church, VA with their daughter, Rose Anne.

EDWARD W. RAY
Commissioner

EDWARD W. RAY was born in Franklin, North Cazolina and has
lived in Los Angeles, California for most of his life. He re-~
ceived an AA degree in business administration from Los Angeles
City College and a bachelor of professional studies (major in
commercial music and media communications) from Memphis State
University. He completed advanced real estate studies in ap-
praisals, marketing, finance and taxation from UCLA and Los
Angeles City College,.

He has had a long successful professional career as a mu-
sic/entertainment executive in Hollywood, California and Memphis,
Tennessee. During his career he served as vice president of
Capitol Records, Inc., MGM Records, Inc., Pierre Cassette/Burt
Sugarman Television Production Company and was president of Eddie
Ray Music Enterprises.

12
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He has been involved in the development of successful re-
cording careers for many artists including Fats Domino, Rick
Nelson, The Osmonds, Sammy Davis, Jr., Mel Tillis and Kenny
Rogers.

As a division of Eddie Ray Music Enterprises, he founded and
operated a commercial music school, The Tennessee College for
Recording Arts.

He was appointed by President Ronald W. Reagan as a commis-
sioner of the Copyright Royalty Tribunal in 1982 and served as
chairman from December 1, 1982 to December 1, 1983.

MARIO F. AGUERO
Commissioner

Mario F. Aguero was born in Cuba. He came to the United
States in 1960 and resides in New York, New York.

Mr. Aguero has had a successful career in the entertainment
field as a producer in television, motion pictures, stage shows,
concerts, etc. He was founder and president of the organization
A.R.T.E. (Artists in Radio Television and Spectacles). Mr.
Aguero is also a strong businessman and entrepreneur. He has
served as the president-owner of Caribe Artists Corporation,
Havana East Restaurant Corporation, Mario Aguero Productions
Inc., and Amalia Realty Corporation; as well as, vice-president
owner of Enterprises Latinos L.T.D. and Mariomar Inc.

Mr. Aguero has had a successful political career as a cam-
paign organizer. He specializes in fundraiser activities and
Spanish campaign medias.

Mr. Aguero was nominated by President Ronald Reagan as a
Commissioner of the Copyright Royalty Tribunal for a term of
seven years from September 1984.

\
He is married to Lilia Lazo, an actress and a painter. They
have one son, Mario Alexander.

13
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APPENDIX B.
FY 86 BUDGET REQUEST
FY 85 FY 86

Allocation Request
11.1 Salaries & Compensation $512,000 $524,200
12.1 Personnel Benefits 52,000 71,500
21 Travel & Transportation 500 2,000
23A Postage 1,000 1,000
23B Local Telephone 2,500 3,500
23C Long Distance Telephone 1,500 1,500
23E Rental of Equipment : 400 400
23F Rental of Space 73,000 73,000
24F Printing, Forms 20,000 18,000
25D Services of Other Agencies 20,000 20,000
25G Maintenance & Equipment Repair 2,400 3,100
25K Cost of Hearings 34,000 32,500
26A Office Supplies 1,500 2,000
31 Books & Library Materials 1,200 2,000
318 Equipment 0 3,600
Total Funds Requested $722,000 $758,300
Rounding (300)
Total Royalty Transfer $505,000 531,000
Total regular bill appropriation $217,000 $227,000

14



APPENDIX C.
COPYRIGHT ROYALTY TRIBUNAL
HISTORY OF DISTRIBUTIONS
CABLE ROYALTY FEE FUND
Approximate
Value Percentage
Calendar of FPund Amount Aproximate Distributed
Year of as of Distributed Total Vvalue as of
Collection 3/7/85 as of 3/7/85 of Fund 3/7/85
1978 $ -8~ $17,659,621.81 $17,659,021.81 100.
1979 946,736. 22,721,645, 23,668,381, 96.
1980 3,881,509. 23,843,552, 27,725,061 86.
1981 1,411,262, 33,876,267, 35,281,529, 96.
1982 1,756,635, 42,615,229, 43,765,864, 96.
1983 77,223,000. -9~ 77,223,000, -8-
(3/28/85) (3/28/85)
1984 83,856,488, -9- 83,856,488, -6-
(as of 4/8/85) (4/8/85)
JUKEBOX ROYALTY FEE FUND .
Percentage
Calendar Approximate Amount Approximate Distributed
Year of Value Distributed Total Value as of
Collection of Pund as _of 3/7/85 of Pund 3/7/85
1978 $ -0- $1,124,326,.39 $1,124,326.39 109.
1979 ’ -0~ 1,359,869.45 1,359,869.45 100.
1980 -9- 1,227,575.32 1,227,575.32 106,
1981 -0- 1,183,229.97 1,183,229.97 109.
1982 172,944, 3,169,981, 3,282,925, 94.73290
(7/18/85) (7/18/85) (approx.)
1983 190,628, 3,068,580, 3,169,208, 96.8248
(3/21/85) (3/21/85) (approx.)
1984 5,826,720, -9- 5,826,728, -6-
. (9/30/85) (9/39/85)

Nota-Bene: The percentage figures applied to the respective
distributions will diminish as the fund continues to grow.

Values are approximate as per the date on the column heading, except
where parenthetical dates appear below a value. In those cases the
value is approximate as per the parenthetical date, which date re-
presents the maturity date for liquidation of the securities.

15



APPENDIX D.

ROBERT CASSLER

ROBERT CASSLER was born in Queens, New York. He was gradu-
ated from Brandeis University in 1972 where he majored in his-
tory. He received his J.D. degree from Georgetown University .Law
Center in 1975. He is a member of the Bar of the State of New
York and the District of Columbia.

Mr. Cassler studied copyright law at Georgetown University
Law Center with Dorothy Schrader, General Counsel of the U. S.
Copyright Office. In 1975, he was awarded First Prize for
Georgetown University Law Center in the Nathan Burkan Memorial
Copyright Writing Competition sponsored by ASCAP for a paper he
wrote on copyright law.

After a year in private practice in New York, Mr. Cassler
joined government service with the Federal Communications Commis-
sion. His first assignment at the FCC was conducting rulemaking
proceedings in the Private Radio Bureau. 1In 1979, he transferred
to the Mass Media Bureau where he rose to the level of supervi-
sory attorney in the AM Branch. In 1983, he joined the support
staff in the Office of the Administrative Law Judges which was
created especially to assist the judges in determining which
communications companies would receive cellular radio licenses in
the top 30 markets of the country.

Mr. Cassler enjoys theater, and has written a full-length
historical drama which received a production from the Unitarian
Universalist Chapter of Manassas, Virginia. He also contributes-
original songs and sketches each year to the musical revue pro-
duced by the Young Lawyers' Section of the Bar Association of the
District of Columbia.

Mr. Cassler joined the Copyright Royalty Tribunal as General
Counsel March -4, 1985.

16
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Appendix E

STATEMENT OF THE GENERAL COUNSEL

Thank you for this opportunity to present a prepared state-
ment before the Subcommittee on Courts, Civil Liberties, and the
Administration of Justice.

I was hired by the Tribunal to be General Counsel in February,
and I began work on March 4, 1985. I believe I am especially suited
to assist the Tribunal in reaching its regulatory goals. I
attended Georgetown University Law Center where I studied copyright
law under Dorothy Schrader, General Counsel of the Copyright
Office. While I was at Georgetown, I received an award from ASCAP
for a paper I wrote on copyright law. For eight years prior to
being hired by the Tribunal, I worked at the Federal Communications
Commission. In the Private Radio Bureau, I conducted informal
rulemaking proceedings, and took a course in draftsmanship at
the Federal Register. In the Mass Media Bureau, I supervised a legal
staff whose function was to authorize new broadcast stations, and
changes in existing stations. In the Office of the Administrative
Law Judges, I assisted the judges in the conduct of the cellular
radio comparative hearings. Of particular relevance to the Tribunal,
I assisted the FCC judges in the receipt and analysis of statistical
evidence relating to cellular radio.

I believe I can be of service to the Tribunal in the
following respects: I can conduct research into legal matters
as directed by the Tribunal especially in regard to the conduct
of the Tribunal's ratemaking and distribution proceedings. I
can assist the Commissioners in the legal expression of their
decisions, so that any review of their decisions will reveal the
evidence on which the Commissioners based their decisions, and
the rationale for their decisions. I can interpret Tribunal
rules and make recommendations upon review of those rules to
revise or change them. I can interpret the statutes affecting the
Tribunal, such as the Administrative Procedure Act, the Sunshine
Act, etc., to formalize the Tribunal's compliance with those acts.
I can coordinate with the Copyright Office, the Justice Department
and other Federal agencies for the smooth functioning of our
common goals. I can advise and make recommendations to the Tribunal
with respect to proposed legislation. I hope in the future to
represent the Tribunal in appellate proceedings.

Overall, I see my function for the Commissioners as helping
them in all procedural matters so that they can concentrate on
the substantive decision-making which the Pre51dent and the
Congress entrusted to them to perform.

Respectfully submitted,

Hatdat Coanoter
- Robert Cassler

General Counsel

17



26

Mr. KasteNMEIER. Thank you for your presentation.

In answer to the question raised by the gentleman from Oklaho-
ma, is there any particular reason why the other two Commission-
ers are not here today?

Ms. HaLL. I believe that they have indicated that they would be
glad to respond to written submissions from this body. I am not
sure that they were fully aware that they were supposed to be
here.

Mr. KasteNMEIER. Well, it is customary. They were not mandat-
ed to be here.

Mr. SyNAR. Mr. Chairman, was the letter of invitation to all
three Commissioners?

Mr. KAsTeNMEIER. I understand that the letter, in fact, was ad-
dressed to the Chairman.

Mr. SyNAR. Then I would renew my request that they, in writing,
respond to why they are not present today.

Mr. KasteNMEIER. Ms. Hall, I have two questions. They are in
two categories. Let me first say at the outset that when you were
first appointed, which was quite recently—you were confirmed
when by the Senate?

Ms. HaLL. I was recess appointed in July. I was confirmed on
April 2.

Mr. KASTENMEIER. April 2.

Ms. HaLL. Of this year.

Mr. KASTENMEIER. So we are talking about 1 month ago. I heard
you had made a favorable first impression on the committee. You
had called on a number of the members indicating your interest in
the problems of the Tribunal and possible reforms. You have indi-
cated a willingness to work at that. And I think members of the
committee were impressed.

But, as you so well know, during the past few days, there has
been a lot of press dealing with your authorship of a book, “Foun-
dations of Sand.” I know you are familiar with it. It is a book
which I must say offends many people, particularly the part deal-
ing with racial matters. It appears to many people to be a racial
tract, a rather radical tract.

Of course this is a free country. One is entitled to think wk at one
will about other people. This is a free country, and, indeed, one can
also express oneself in written form, in books and otherwise. But
when one is a public official in a Federal position such as you, and
expressed the views you have, it is a different situation. It then be-
comes an issue of whether you are able to serve, to have the confi-
dence of those who are affected by your decisions and, perhaps,
even of those with whom you work.

Let me ask you what was your role in writing this particular
book, ‘“Foundations of Sand”’?

Ms. HaLL. I was merely the editor, in an extremely ministerial
position; simply verbs, nouns, pronouns, dangling participles, sen-
tence structure.

Mr. KastenMEIER. If you were the editor, why did you then iden-
tify yourself as an author on your copyright registration, which is
on black and white? You say here that you are an author of this
tract.
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Ms. HaLL. At best, a ghost author. A person who puts ideas into
words. Dr. Hafstad is a scientist. He tends to write in very techni-
cal scientific terms. Part of my job was to, in essence, translate. So,
in that sense I considered myself a ghost author. I didn’t know
what to call it, and I didn't know how to express it, and I was
much younger, and chose the term coauthor.

However, I never did any research, or any writing, or offered
opinions, or drew conclusions, or indicated that those views are
mine. They are not mine. They are Dr. Hafstad’s views.

Mr. KasTeNMEIER. | take it that, as has been indicated, Dr. Haf-
stad may have had the ideas. You were more than an editor. You
were, in fact, a writer of the book. At least I think Mr. Morse gives
you credit for writing the book.

Ms. HaLL. He gave me credit for expressing the ideas in the
sense that a translator writes sentences in English from a foreign
language. I guess that is the closest I will come to a proper analogy
of the relationship.

Once again, I did no research, did not draw conclusions, did not
offer opinions, and simply served in a ministerial task.

Mr. KasTENMEIER. Let me ask you this. Do you agree with the
conclusions in the book?

Ms. HaLL. No, I do not.

Mr. KasteNMEIER. Why did you not disassociate yourself, then,
from the project? You have had years to do so. It was copyrighted
in 1982. Now, that it has become a sort of public matter you do
appear to disassociate yourself at least from the conclusions, but
you did not do so earlier.

Ms. HaLL. In the same sense that I edited “High Frontier,” often-
times editing is truly a function of a facility with language. Many
of the hours I spent editing “High Frontier” I didn’t understand
what I was reading. I don’t understand many parts of this book. It
is not in my field of expertise by any means. It is Dr. Hafstad’s
gltilld. And [ take credit for the editing, and in that sense I

idn’t——

Mr. KasTENMEIER. Well, let me ask you this. In your biographical
sketch you state that you were coauthor and/or consultant to four
books in the fields of politics, economics, and national defense.
Now, we know one of these. What are the titles of the other books
that you are coauthor of?

Ms. Hair. One is entitled “High Frontier: A New National Strat-
egy.” It is a book compiled by LTG Daniel Graham. It is the work
of a panel of physicists and economists from around the country,
and it is the prototype for the Star Wars defense. For that book I
was the legal counsel. I set up the corporation, I took care of the
legal matters, and I did an editing of the entire work several times
for the same types of things I edited for Dr. Hafstad, which was
grammar, sentence structure, dangling participles, conjunctions,
agreement of pronouns, and the like, and making the book read-
able to nonscientists. This is where I met Dr. Hafstad. He was on
the team of High Frontier.

A second book on which I consulted in a legal capacity and in a
copyright capacity is called the Marxist-Leninist Lexicon. It is a
book written by Col. Raymond Sleeper. It is a dictionary that draws
from the literature of the world on Marxist-Leninist terminology.
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Clearly I am not an expert in Marxist-Leninism, either. My job,
again, was ministerial.

N%r. KasTENMEIER. Many people who write on it aren’t. [Laugh-
ter.

Most, I guess.

Ms. HaLL. The fourth book was, I was called upon by a black law
firm in Georgetown, whose name I would rather not disclose be-
cause I don’t want to hurt their project. If, in fact, this can be
deemed to hurt anyone. It was a manual that was put together
under contract for the SBA, which manual is designed to provide
preventive legal assistance for minority businesses under the 8(a)
Program of the Small Business Administration.

In this manual I wrote three out of four—out of eight chapters,
and in that sense I am a coauthor. However, I don’t know if the
manual has been printed yet. I do know that several seminars were
held, and that I was asked to speak at those seminars.

The area of expertise in which I wrote for this manual was per-
sonnel relations, Government contracts, and collections. That is the
one book of the four in which I wrote substantive material because
it was in my field. It was in law. It was in corporate law. And for
that book I provided more than ministerial work.

Mr. KasteNMEIER. Now, in your biographical information form
you gave the Senate, you were asked to list all organizations to
which you belong that are active in lobbying before public bodies.
You responded, None. Yet, you listed yourself as a director of High
Frontier, and you are also a lawyer. You are still a director of High
Frontier, are you not?

Ms. HaLL. I became a director of High Frontier just a few
months ago. And again, that is a ministerial position. I do not pro-
vide legal counsel to High Frontier any longer. I am not practicing
law as of assuming my position on the Copyright Royalty Tribunal.

Mr. KasTenMEIER. Well, are you now aware—you certainly
should have been at the time—that High Frontier is registered
with the Clerk of the House of Representatives as a lobbying orga-
nization and that it also lobbies before public bodies? Do you not
know this?

Ms. HaLL. High Frontier has both a 501(cX3) and 501(c)4) organi-
zation. The work that I did for High Frontier was for the 501(c)3)
organization, the tax-exempt, charitable, and educational founda-
tion. If they have changed their status, if the original body for
whom I was a direct—am a director has changed its status to a
(c)4), no, I am not aware of that.

My position with General Graham is only with his charitable
nonLobbying organization, the 501(c)(3), for which I did the legal
work.

Mr. KASTENMEIER. Therefore, in a technical sense, you assert
that your answer was truthful; is that correct?

Ms. HaLL. It is truthful.

Mr. KasteNMEIER. Well, the organization known as High Fron-
tier does lobby, you know that?

Ms. HarLL. There is an organization known as High Frontier
which does lobby. It is not one on which I am a board member. I
am on the board of the charitable, of the 501(c)(3) tax-exempt, char-
itable foundation.
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If, in fact, my name has been transferred over to the other orga-
nization, I will quickly rectify that. My position with High Fron-
tier, as a member of their board of directors, is, again—you know,
when you are in private practice of law, you are often asked to sit
on boards. Especially of corporations that you form, which I have
done for several corporations that I formed.

However, if that presents a problem in any way, if the technical
explanation which I have given fails, I will readily resign that posi-
tion. That is not a problem. I am not aware of the problem that
you have uncovered.

Mr. KASTENMEIER. As a matter of fact, out of, I suppose, coinci-
dence on Sunday night in my own district—2 nights ago—I had a
debate on television, with a retired naval captain named John
Morse. Mr. Morse happens to be, and I did not know so at the time,
your coauthor in this enterprise and, of course, a public advocate of
High Frontier.

At this point I want to yield to my colleagues. I have some other
questions, but they will be in other areas. So I will yield to the gen-
tleman from California, Mr. Moorhead.

Mr. MoorHEAD. You have been with the Copyright Royalty Tri-
bunal now for several months. What recommendations do you have
to make to us at this time concerning the making of this Tribunal
into a more workable structure?

Ms. Harr. Thank you. I believe that we do need some legislative
reform at this time. The Copyright Royalty Tribunal is an organi-
zation which was set up with minimal guidelines as to structure.
We have a rotating chairmanship and a very segmented office. I
have begun centralizing the office and setting in systems which
should be permanent, such as master filing systems for our cases
and the like.

But I fear that when the chairmanship rotates these permanent
systems will again become subject to the whim of another chair-
man’s idea. And that does not render consistent internal policy in
the agency nor does it give new Commissioners coming onboard a
clear understanding of the legal policy of the agency, the case
precedent and things of that nature.

So, I feel one thing that should be done immediately is that a
permanent chairman should be appointed to organize the files, set
in permanent systems, not only for our administrative in-house
work, but for our casework, so that we can follow our case prece-
dent more easily. The permanent chairman should be able to set
internal policy for the agency as well.

Second, I think the agency desperately needs professional staff.
We now have a general counsel. We probably could use an assist-
ant general counsel. We need a secretary for our general counsel.
And we need an economist. We cannot begin our rate hearings this
year without the help of an economist. The statutory mandates are
replete with references to economic indices and to economic con-
cerns both in our rulemaking, our rate-setting function and in our
distribution function. I believe we need an economist.

I believe we need subpoena power because our hearings are the
result of the generosity of our claimants. It is very difficult to
make decisions based on the impact on our claimants without the
aid of some claimant data which we cannot subpoena.

51-527 0 - 85 - 2
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I believe that the agency needs a closer coordination with its Li-
censing Division. The Licensing Division of the Copyright Office
collects the fees for which we set rates on also those fees which we
distribute. This Licensing Division invests that money for us, and
segregates it into separate funds for each year. They roll over the
investments. They are constantly working on making distributions
for us. We need a closer working relationship with them. They are
totally funded out of the royalty pool. They presently report to the
Registrar of Copyrights, and they have nothing to do with the Reg-
istrar of Copyrights. They only serve our Tribunal.

So I believe that the Licensing Division should report to our Tri-
bunal. That would give our Tribunal the ability to write and inter-
pret our own regulations with regards to the collecting of the fees
that we deal with, and with regards to the disbursements of those
fees. It would give us a much closer working relationship. It would
relieve our internal staff of duplicative recordkeeping, and it would
allow us the use of the Licensing Division’s very able accounting
staff. Right now, we do our own accounting, and it is a very large
task for someone like myself who is not an accountant.

Mr. MoorHEAD. Would it help if the Copyright Royalty Tribunal
were a part of a larger agency?

Ms. Hair. I don’t think that would help, and I think it might
hurt because one of the most important aspects of our judicial—
quasi-judicial process is our independence. I don’t know what
agency it could belong to and not sacrifice that independence.

Mr. MoorHEAD. For example, the Copyright Office?

Ms. HaLL. Absolutely not. The Copyright Office, as I understand
it, and has been reported in the trade press lately, often presents
itself as the vanguard of the copyright owner. David Ladd I think
said something to that effect in a recent interview. We must look
fairly at both the owners and the users. And so to present ourself
even in close proximity to the Copyright Office might influence our
neutrality because we have to be able to deal equitably with both
owners and users.

Mr. MoorHEAD. How about the Department of Commerce?

Ms. HaiL. I don’t know for sure. 1 could research that some. I
still question the loss of neutrality, the loss of our independence.

Mr. MoorHEAD. Should the division of the Copyright Office that
collects the statutory royalties which you distribute be a part of the
Copyright Royalty Tribunal r a part of the Copyright Office?

Ms. Hair. That is the Licensing Division, and 1 believe they
should be a part of the Copyright Royalty Tribunal. They serve no
function of the Copyright Office.

Mr. MoorRHEAD. And directly under your Commission?

Ms. HaLL. I believe so. We have to communicate with them con-
tinually on the status of the investments and the time schedules
for making disbursements without suffering a loss of interest for
immature liquidation of securities and things of that nature. We
continually correspond with them, and it serves no function to
have them report to the Copyright Office.

Mr. MoorHEAD. You have three active Tribunal members at the
present time, but I understand the law provided for five. Mr. Kas-
tenmeier had a bill that he introduced during the last Congress
that would have reduced that number to three, and I don’t know
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whether it has been put in again this year, but I presume it will be
if it hasn’t been. Which do you recommend, three or five members?

Ms. HaLL. I recommend three members very strongly. We don’t
need more decision-makers on this Tribunal. We need professional
people to do the research to give us the information so we can
make the decisions. We need an economist, we need general coun-
sel, we need an assistant general counsel, we need some staff to
support them.

Mr. MoorHEAD. Thank you very much.

Ms. HaLL. Thank you, Mr. Moorhead.

Mr. KASTENMEIER. In order of seniority, is it the gentleman from
Oklahoma?

Mr. SyNaAR. Thank you, Mr. Chairman. And welcome, Ms. Hall;
we appreciate your coming down today. And before I start my ques-
tions, let me remind you that you are under oath.

Ms. Hall, do the other Commissioners on the Copyright Tribunal
show up to work on a five-day-a-week basis, 9 to 5?

Ms. HaLL. Can I ask you to address that question to the Commis-
sioners?

Mr. SyNAR. Do the other two Commissioners, who are not with
us today, do they show up on a regular basis 9 to 5, 5 days a week?

Ms. HaLL. No. No, they do not.

Mr. Synar. How often do they show up?

Ms. HavrL. There is no consistent schedule or pattern, sir.

Mr. SYNAR. Would it be a fair statement to say they show up
very irregularly if at all?

Ms. HaLL. They show up on a timetable every day, but——

Mr. SyNAR. Have there been weeks where the Commissioners
have not shown up at all?

Ms. HaLL. Not weeks, no, sir.

Mr. SyNaAr. A couple of days in a row; 2 or 3 days in a row?

Ms. HaLL. Perhaps 1 day.

Mr. Synar. Would you provide for the subcommittee a record of
the attendance of the Commissioners since their appointments?

And I would ask unanimous consent that that would be made
part of the record.

[The information submitted by the Copyright Royalty Tribunal
follows:]

RECORD OF ATTENDANCE OF COMMISSIONERS

In 1978, Congress amended the Annual and Sick Leave Act to clarify questions in
its application to the Commissioners of the Tribunal among other Legislative
Branch officials. With the passage of S. 1676, the Commissioners of the Tribunal
were given equality of leave time, and not subject to the formulas of the Leave Act.
As a result, with the exception of the very early months of operation and during the
conduct of formal meetings and hearings, daily attendance records of the Commis-
sioners are not maintained.

From a historical perspective, the nine Commissioners who have served at the
CRT have often differed in their individual daily schedules and office agenda sepa-
rate from the conduct of formal meetings and hearings. It has not been the excep-
tion for Commissioners to individually require isolated and uninterrupted study/
work time. Similarly, each Commissioner also individually determines and sched-
ules his/her own participation in outside meethings, conferences, seminars, etc. In-
dividual Commissioner daily business schedules are not commonly exchanged
among their colleagues but, every Commissioner has been accessible at all times.
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Mr. Synar. Ms. Hall, do you have control over the hiring and
firing of your staff?

Ms. HaLL. I am sorry, sir?

Mr. SyNAR. Do you have control over the hiring and firing of
your staff?

Ms. HALL. No, I do not.

Mr. SYNAR. Who does?

Ms. HaLL. The office is segmented. I have one person who reports
to me, which is my secretary. The other secretaries report to the
other Commissioners. I do not have any authority over the other
secretaries. .

Mr. SYNAR. Am I correct, in reading the Broadcast Magazine, the
background of the other two Commissioners is one of Cuban de-
scent who is a former Olympic basketball star, and the other one’s
background is he was Chuck Berry’s road manager? Is that correct?

Ms. HaLL. No, sir.

Mr. SyNAR. What is the background of the two Commissioners?

Ms. HALL. I believe the biographical sketches are included in the
statement, Mr. Synar.

Mr. SYNAR. Did either one of them have background in the copy-
right area, such as in law or having dealt with copyright in any
manner?

Ms. HALL. I believe they both have had extensive experience in
industry.

Mr. SyNAR. In industry?

Ms. HaLrL. The industry that deals with entertainment and,
therefore, copyright.

Mr. SyNAR. Ms. Hall, T would ask you these questions, and ask
you to submit these answers—as well as the other Commission-
ers—to the following questions.

I would like the views of all three Commissioners with respect to
compulsory license, including why they feel it exist and whether it
is working; and the original reasons for the enactment, whether or
not they have changed. That is the first question I would like all
three Commissioners to respond to the subcommittee for.

Second, I would like their opinions with respect to the 3.75 per-
cent on gross revenues and what their views are on that rate, and
whether or not it has affected the availability and other policies
with respect to the CRT’s mandate.

[Information submitted by Ms. Hall follows:]
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COMPULSORY LICENSING

There are four types of compulsory licenses undexr the 1978 Copy-:
rsight Act. They are in the areas of mechanicals, (primarily

phonorecords), cable secondary retransmissions, jukebox and
ublic broadcasting.

rompulsory licensing for mechanicals was created by the 1909
Coupyright Act, sections l(e) and 10l(e)l to overcome the effects
oZ the 1908 Supreme Court decision,” White=Smith Music Publishing
Co. v. Apollo Co., 209 US 1, 28 S.ct 319 (1908). 1In this case,
the Supreme Court dismissed the plaintiff®s action to enjoin the
infringement of copyrighted sheet music in its transcription onto
piano rolls. The 1909 Act reversed this decision by granting
the owner control and compensation for the use of his work by
nmechanical devices, hence the term "mechanicals®™. The 1909
compulsory license also prevented the divestiture of the work

o +the public domain by virtue of wide dissemination through

the mechanical devices, which dissemination would have constituted
publication and therefore divestiture under the common law.

Compulsory licensing for mechanicals remains comparatively un-
changed in the 1978 Copyright Act, section 115.

Compulsory licensing for cablé, jukebox and public broadcasting
was created by the 1978 Copyright Act to allow control and com-
pensation for the use of copyrighted works that had heretofore
been uncompensated until this act was passed.

I believe Conéressman Synar's questions were meant to concern
ccmpulsory licensing for cable so I shall confine further ex-
planation accordingly.

Under the decisions rendered by the Supreme Ct. in Fortnightly
"Corp, v. United Artists Television, Inc., 393 US 390, 88 S.Ct.
2084, Rehearing denied, 393 US 902, B9 S.Ct 65 (1968) and’gg;—
umbia Broadcasting System, Inc. V. Teleprompter Corp., 415 US
394, 94 S.Ct 1129 (1974) cable operators could retransmit broad-
cast signals for free. This was based on the reasoning that
cable operators were simply boosting signals which would have
hzen received under. normal conditions but needed boosting to
overcome a natural obstacle such as a mountain range. The typical
cable operator was a community antenna operation, erected to
overcome natural obstacles that interferred with normal broadcast
reception. Therefore the retransmission was not considered a
copyright use. .
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As the cable industry grew to nrovide'signals which would

not normally have been received, the issue of infringement
" arose and become a major obstacle in the passage of the
1978 Copyright Act,

This 1978 Copyright Revision, which was long due, was the
result of a 20 year effort, concluded with th¢ strong leadership
"of Senator McClellan and Congressman Kast ier, The revision
had failed to pass four sessiomsof Congress and was threatening
to fail again, in 1976 for want of the resolution of this cable
copyright problem. 1In the last weeks of the 94th session of
Congress, the competing interests of the owners and the cable .
users were compromised by the compulsory licensing provisions

of section 111 and the creation of the. Cooyrlgh& Royalty Tribunal,
by section 801 et. segq.

I believe that this compromise was the only ready answer that
could solve the problems to allow the passage of the badly needed
revision. At the time the relegation of these problems to the
vicissitudes of the free market would have been harmful to all
industries involved. Today's world is considerably different

and relegation to the free market is much more feasible and
probably desirable.

Today, approximately 700 copyright claimants have by voluntary
agreement, consolidated into 7 - 10 copyright representative
groups. The 6600-8000 cable operators have also consolidated
into 2-4 major cable representative groups. Pree market nego-
tiations between these parties is quite possible now.

The jukebox interests have recently proven that they can resolve
their differences without the need for CRT intervention.

Public Broadcasting has likewise functioned without CRT intervention
for many years, except for a yearly CPI adjustment of the rates

for approximately 500 college radio stations. This simple mathe-
natical determination can be easily computed and implemented by

the Licensing Division. -

Lastly, the mechanical compulsory licensing collections have been
amply served for decades by the performing rights societiés, (ASCaP,
BMI, SESAC) under a consent decree from the Justice Dept.

Free negotiations could probably function better to resolve all
the concerns that the CRT was created to resolve. Breakdown in
negotiations could be resolved by a three person panel of the
American Arbitration Assoc as originally envisioned by the Senate
version of the 1978 Copyright Act.
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The Licensing Division should continue to collect the fees for
cable and jukebox until private societies (if ever created) could
take over :those functions. The present CRT general counsel could

. be employed by Licensing to interface with the American Arbitra-
tion Association for the impanelling of boards when negotiations
break down. He could also be responsible to implement agreements
for partial distributions etc. He could report to the head of
the Licensing Division and fully support that staff.with regards
to interpreting regulations etc. and relieve the Copyright Office
General Counsel's staff of those responsibilities.

As Chairman of the CRT, I had hoped to reform the agency in 1985
by cleaning up its history and archives for permanent storage. I
had hoped to render £f£inal, highly professional determinations in
cable distribution and cable ratesetting during this pivotal window
year. Jukebox, public broadcasting and mechanicals concerns have
been and continue to be best served by the marketplace. I believe
cable can be best served by the free market as well. The only
fallback structure necessary would be the ability to impanel a
hearing board from the American Arbitration Association. I have
compiled extensive historical material which I have provided the
Judiciary Committees for the House and the Senate. These materials
detail the historical and present problems with the CRT. It is my
strong recommendation that the agency be disbanded immediately for
the reasons given in this testimony and supported by the above-
mentioned documentation. I believe it is urgent that action be
taken before the present 1983 cable distribution hearing process
commences in June and before the cable rate review is begun.

The Copyright-Royalty Tribunal is not functioning as it was en-
visioned to function. That is damaging to the copyright owners,
the users and the American public who deserve more performance
for their hard-earned tax dollar.
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I - _c

ubmission of Marianne Mele Hall to questions raised during .
May 1, 1985, Oversight Hearing:

Insert at page 30, 1ine 692:
Answer to questions ra1sed at lines 574 677 pa

The 3.75% rate set by the Copyright Royalty Tribunal in 1882 was an
overly simplistic, highly inadequate answer to a very complex problem. In order
to arrive at a more adequate reso'lutwn the problem should be analyzed from the

legal and economic perspectives. t)o'l'lovnng schematic may help.
FREE MARKET REGULATED MARKET
Advertiser e Subgcriber
Supported Supported
3 1

opyright owne - programmin Independent Broadcaster pr_ogm
negotiates § taken from
1. Pr1ce is negctiated airwaves
a free market, . l.statutory rates indi-
2. wh1ch is an owner cate Congress intent
market because of - to compromise between
. paucity of programs, free use as per Sup.
CONSIDERATIONS 3. which is an inflated Ct. decisions and
market because of .° expanded cable use,
advertiser support - 2. 3.75% is attempted
which reflects supply market rate in market
and demand but does without advertiser
not reflect linear . . support, without paucity
R value for value. . of programs and different

supply and demand realities,
. 3.75% is applied inequitably
to obsolete FCC 1972 markets
which needs immediate reform
4. syndicated exclusivity sur-
charges are likewise fnvalid.

(%)

- cable fees col-
tected by Lic.
Div. go back to
Copyright owner
through CRT distribu-
tion -proceedings.

$ . Tegulated fees
rom cable operators
S go through CRT and back
to copyright owners. .
1. There is minimal Congress.
guidance as how to distrib.
2. Distribution is based in part
on use of work in advertiser-
supported free market which is -
questionabie. . s -
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The simple flat fee, as .applied by the CRT in the 1982 determination
ignores the economic concerns of the schematic, supra. It ignores the in-
equ1ty in the market application of the statutory and distant signal .rates.
1t ignores the recent problems as evidenced in the FCC Melbourne/Cocoa
Beach Rule (Final Rule MM Docket #84-111, RM4557, 50 Fed. Reg. 2565 {1985)),
which problem should be resolved by the CRT, not the FCC or the Copyright
Office as is occurring. Further the simple decision offers no guidance
.on the distribution of the syndicated exclusivity surcharge which it created
(which will be distributed for the first time, this year in the 1983 cable
distribution.).

The probiems incumbant in the cabie retransmissions of distant signals
require intensive study and resolution by experts. ~The past and present
Tribunal has managed to avert this undertaking by providing the simplistic
1982 determination. This is unfair to the owners and users who consistently
present highly professional cases at great cost, in their effort to seek
justice. It is unfair to the American public who have trusted the govern-
ment, in the guise of the CRT,to resolve these highly complex and technical
problems incumbent in the delivery of the world's finest entertainment.

I do not have the answers to these problems. I had hoped to staff
the CRT with the professional support that could study and help the Commissioners
find the answers. 1 now suggest the Congress seek the professionals, conduct
the study and find the answers as soon as possible.
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Mr. SyNAR. Finally, I would ask this, if I could. When was the
last time the CRT met? ‘

Ms. HaLL. In a staff meeting?

Mr. SYNAR. No, the three Commaissioners.

Ms. HALL. The three Commissioners, it was April 25.

Mr. SyNaR. And what were the items discussed?

Ms. HarL. We discussed several procedural problems with recent
filings.

We have minutes of that meeting we will be glad to provide.

Mr. SYNAR. You would provide those for the committee.

[The information follows:]

Starr MEETING MINUTES

As requested, the minutes of the Commissioner’s April 25, 1985 staff meeting are
attached.
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MINUTES

A staff meeting was called by Chairman Marianne Hall for Thursday,
April 25, 1985. 1t was convened at 10:15 A.M. and it lasted until
11:00 A.M. 1n attendance wvere Marianne Hall, Chairman, Edward Ray,
Commissioner, Mario Aguero, Commissioner, and Robert Cassler,
General Counsel.

The first topic which was discussed was the request by Latin American
Music for copies of certain documents in the files of the Tribunal
relating to earlier determinations by the Tribunal. Mr. Cassler
reported that the minimum obligations of the Tribunal under the
Freedom of Information Act were (1) to ascertain whether the Tribunal
possessed the documents in question, (2) to locate those documents;
(3) to replace those documents if it could not logcate them if they
are documents which should be ordinarily kept by the Tribunal; and
(4) to make the documents available to Latin American Music for
inspection or copying during regular business hours. 1t was agreed
that this was what should be done, and Barbara was assigned the
project of locating the documents in question before any letter
would be sent to the requesters.

The second topic was the notice of proposed rulemaking issued by

the Copyright Office regarding the Melbourne, Florida case. It

was discussed whether the Tribunal should comment in the proceeding,
and/or file reply comments. Chairman Hall stated that she would
research the notice and propose to the Tribunal appropriate comments.

The third topic regarding a reply to Senator Mathias' request -~
for testimony was raised. Each Commissioner stated that he or she
would choose whether to respond to thé request individually, and
that circulation of each Commissioner's response to the letter

was not necessary.

The fourth topic concerned the petition by MPAA to publish the
Turner Broadcasting petition in the Federal Register and to invite
comments. Mr. Cassler was assigned the task of researching the
petition and proposing a draft notice for publication in the
Federal Register.

Among miscellaneous topics, Mr. Cassler informed the Tribunal that

two law students accepted the Tribunal's offer to work voluntarily

for twenty hours a week during the summer. Commissioner Aguero raised
the issue of helping the students out with expenses*such as lunch

and transportation. Each Commissioner and the General Counsel stated
that they would consider whether to help the students -personally.

No Tribunal funds were allocated for student expenses.

In addition, the late filiogs of NPR and MPAA in the 1983 cable
distribution proceeding were discussed. Mr. Cassler was assigned

the task of drafting proposed orders for the Tribunal's consideration
disposing of the late filings.
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VIEWS OF COMMISSIONER RAY
ON COMPULSORY LICENSE

The Subcommittee is well acquainted with the role of compul-
sory license in the Copyright Act of 1976 therefore, I will not
burden the record with a description of the compulsory licenses.

Under the 1976 statute there are four areas of the (utiliz-
ing) compulsory licenses: Phonorecords, jukeboxes, public broad-
casting and cable television. The compulsory license for
phonorecords was also included in the earlier 1909 Copyright Act.
The statute (P.L.94-553) created the Copyright Royalty Tribunal
to perform certain adjudication and ratemaking functions under
the compulsory license scheme.

Prior to the enactment of the 1976 Copyright Act, in most
traditional business transactions involving copyrighted proper-~
ties in the free market, buyers and sellers were able to bargain
for and reach prices which were acceptable to all concerned. 1In
1976, because of the unique character and role of certain
copyright users and because there were no effective "in place"
copyright clearance procedures for these unique users, the tradi-
tional business transactions could not be applied. 1In 1976,
Congress found that "It would be impractical and unduly burden-
some to require cable operators to negotiate with copyright
owners whose works are retransmitted by cable systems."” Also,
cognizant of the fact that copyright is a property right that an
owner cannot be deprived of without due process of law nor can
the right be taken for public use without just compensation,
Congress established the compulsory licensing system under the
1976 statute.

The Tribunal has not conducted any specific proceedings or
studies concerning the justification or effectiveness of the
compulsory licenses therefore, I limit my opinion to an informal
assessment of information reported in the trade press. Based on
this data, it is my view that there have been mixed reactions as
to the effectiveness of the compulsory licenses. Generally
speaking, Copyright owners seem to favor the elimination of com-
pulsory licenses, while reactions from users seem to vary
according to the impact a particular Tribunal determination has
upon their operation. I have no knowledge of any impartial study
that assesses the impact of compulsory licenses on the general
public.

The Tribunal's record does reflect a modest success with
owners and users towards industry settlements; particularly con-
cerning public broadcasting rate regulation and jukebox royalty
distributions. The recent agreement between the performing
rights societies and the jukebox industry is further evidence
that there is some progress being made in private negotiations.



41

Based on this record, it is my assessment that copyright
owners, at least in public broadcasting and jukeboxes, are demon-
strating a reasonable showing for the legitimate needs of the
copyright users without disrupting their functions.

As to whether the need for compulsory licenses has changed,
I am not aware of any impartial, scientific studies that reflect
a lesser need for compulsory licenses today than in 1976,
especially in the cable area.

To my knowledge, there has not been any significant changes
in copyright clearance procedures that would substantially alter
the 1976 judgment of Congress. In fact, in reference to the
cable compulsory license, I believe, the tremendous growth in the
cable industry since 1976 and the impact of the FCC deregulation
of distant signals have added to the complexity of the compulsory
license issue. However, the current private negotiations between
copyright owners and cable copyright users seem encouraging.

VIEWS OF COMMISSIONER AGUERO
ON COMPULSORY LICENSE

The concept of the Copyright Royalty Tribunal was perceived
as a device to relieve Congress from the continuing task of rate
review and adjustment under the four compulsory license areas of
the Copyright Act of 1976. The Tribunal's function was
originally limited to reviewing and adjusting the royalty rates
paid by record manufacturers for the use of non-dramatic musical
compositions, rates payable by jukebox operators, rates for
the public performance of non-dramatic musical compositions for
public broadcasting stations, and rates for certain secondary
retransmission of broadcast signals by cable tv systems under the
compulsory licenses established by the 1976 statute. The
Tribunal's initial function was expanded to cover administering
the distribution of compulsory license fees paid under the
jukebox and cable compulsory license areas.

Since the creation of the 1976 Copyright Act, it appears to
me that the copyright owners and the users differ in their
opinions on the effectiveness of the compulsory license or
perhaps in the elimination or not of such controversial
licenses.

I feel that the system of compulsory licensing is working in
regard to the distribution of fees and the Tribunal adhering to
its responsibilities under the Act to hold proceedings and to
make determinations based on the evidentiary record of
proceedings.
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As to whether or not the concept of compulsory license has
changed from its original intent, it's difficult to answer. If
all the parties involved agree to the elimination of the compul-
sory license, Congress would have to pass a law changing those
sections in the Copyright Act. If it is finally approved by the
President all the copyright properties will be available in the
free market and the short existence of the Copyright Royalty
Tribunal would have an end.

VIEWS OF COMMISSIONER RAY
ON 3.75% CABLE .RATE

I participated in the 1982 Cable Rate Adjustment Proceeding
and voted in support of the 3.75 percent rate. My determination
was based entirely on the record evidence presented in the
proceeding. The final opinion of the proceeding details our
justification for the determination.

The Subcommittee has on file a copy of the opinion (47 FR
52146-59) therefore, I will not burden the record with an item-
ized recital of those justifications which were also included in
my testimony before you in 1983,

The Tribunal has not conducted a specific hearing or special
study on the effects of the 3.75 percent rate. I also have no
knowledge of any impartial scientific study on the effect the
rate has had on cable operators, availability of programming to
the general public, or its impact on the copyright owners.
Obviously, I have reviewed many biased reports in the trade
press often with conflicting analyses contending that the rate
has severely (negatively or postively) impacted the general
public, copyright users or copyright owners.

The 3,75 rate will possibly be reviewed by the Tribunal this
year therefore, with my responsibility of impartiality in mind, I
would like to decline any expression of predisposition that would
be based on "hearsay" evidence prior to the conduct of that
proceeding.

VIEWS OF COMMISSIONER AGUERO
ON 3.75% CABLE RATE

I did not participate in the 1982 cable rate adjustment
proceeding. I was appointed to my position as a Commissioner to
the Copyright Royalty Tribunal in May 1984.

Since my appointment, the Tribunal has not undertaken an
independent study concerning the pros and cons of the 3.75
percent rate. However, we have been petitioned to review the
rate for cable carriage of WTBS, Atlanta, Georgia, and may be



43

petitioned for a general review of the rate later this year.

I
feel to make any statement now would be unfair to all parties
involved, and would be only tentative, at best.

My opinion of the 3.75 rate will be based on the evidence
presented at future proceedings.
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Mr. SyNAR. And when is the next scheduled meeting?

Ms. HaLL. It has not been scheduled; however, it probably will
occur next week. '

Mr. SYNAR. And what will the agenda items be on that meeting?

Ms. HarLL. We have to resolve issues with regard to the recent
filing of Mr. Turner and a motion to clarify files by MPAA. We
will probably at that point in time discuss some of the concerns
with proceeding in our ratemaking. We have recently received, I
believe today or yesterday, a motion by MPAA dealing with the
1983 cable distribution, which is again a procedural matter which
we will address.

We are in the process now of doing the 1983 cable distribution,
and we will be discussing the next calendar items. We have just
issued two orders which are dealing with procedural matters on
1983 cable distribution, and we will have to get approval of the
Commissioners on that.

We have oral argument on May 6, on our Court of Appeals cases,
and we will be discussing the results. We will be discussing that
oral argument and how we think we fared. We have some issues to
resolve in our jukebox distribution which we will address in that
meeting.

Congressman Synar, in your second question to us, second sub-
mission, you asked the Commissioners to offer their opinion on the
3.75. We have received a petition on that matter, and I think that
making our opinions public on the 3.75 is probably ill-advised in
that we are going to begin a proceeding on it. By making our opin-
ions public at this point in time, it may influence whether or not
other petitioners care to petition, and it will clearly indicate a pre-
disposition on a matter when we have not yet heard evidence on
the matter.

Mr. SynaRr. Well, what do you——

Ms. HaLL. So, I think that will be a difficult thing.

Mr. SyNAR. The question I have is what do you think about the
existing 3.75?

Ms. HaLL. I don't know how we could answer that, Mr. Synar,
without——

Mr. SyNar. Well, do you think it is fair?

Ms. HALL [continuing]. Showing a predisposition with a hearing
imminent.

Mr. SyNar. Do you think it is fair? Do you think it is enough? I
mean obviously you can report on what you think about it.

Ms. HaLL. I obviously can report on what I think about it, Mr.
Synar, but that would show prejudice. I haven’t heard the testimo-
ny yet on it. We will be hearing testimony on that. Evidencing my
opinion now will definitely affect that testimony, so I have a prob-
lem with it.

Mr. SyNar. What do you think about the existing law as it is
today? The 3.75 for distant signals, do you think that is fair?

Ms. HaLL. I think it is far too intricate a problem to discuss right
now, here and now; and furthermore, I think it would gravely show
my hand at this point in time when we do have a hearing immi-
nent.
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Mr. SyNAR. Thank you, Mr. Chairman. And I would ask unani-
mous consent that the record be held open for all those questions
as well as those attendance records, et cetera.

Ms. HaLL. Attendance records are not kept, Mr. Synar.

Mr. KasTENMEIER. The gentlewoman from Colorado.

Mrs. ScHROEDER. Well, maybe I should ask why aren’t attend-
ance records kept?

Ms. HarL. They are not kept, madam.

Mrs. ScHROEDER. Why? I mean what is the reason?

Ms. HaLr. The Commissioners are not subject to the annual
leave or sick leave act, whatever. I am not—I am new to Govern-
ment, forgive me.

I do not keep records. Attendance records are kept for the staff
but not for the Commissioners.

Mrs. SCHROEDER. Are attendance records kept, though, for the
Commissioners at the different Commission meetings, surely?

Ms. HarL. Oh, absolutely.

Mrs. ScHROEDER. OK, so we could at least get those I assume.

I don’t have a lot to add, except that again I was very, very dis-
tressed by the morning paper. And I really don’t understand quite
what I think I heard you say. I think I heard you say that Dr. Haf-
stad was very scientific and you are trying to put the book into lan-
guage that people would understand?

Ms. HavL. I said that Dr. Hafstad is a scientist. And Dr. Hafstad
is a scientist, and that is all I meant by that. Now, whether that
work is scientific or not, I am not qualified to judge. My personal
opinion is my personal opinion. But Dr. Hafstad is a scientist. He is
a physicist.

Mrs. ScHroeDER. Did that mean that when you saw the book it
had lots of technical terms and you put it into things that you
thought people could interpet? Is that, I think that is——

Ms. HaLL. No; it is more like when I first saw the book it was
many miscellaneous sheets of paper. Oftentimes very technical
people tend to write and skip sentences, leave gaps in reasoning,
and the like. It is the same kind of work I did on High Frontier,
connecting sentences and use of conjunctions, and things of that
nature.

Editing is a very ministerial task. You don’t need to understand
what you are doing, and you don’t need to understand what you
are reading. Editing is a very ministerial task if you do it as such.

Mrs. SCHROEDER. Let us take a quote. I mean this doesn’t sound
like it was written by a scientist. It says:

Within a decade after the Equal Rights Voting Act visitors to Washington noted
that black females suddenly became extremely active. They were attractive, well-

dressed, spoke good English, walked with vigor, and moved ahead in the traditional-
ly female jobs. However, black males had not changed notably.

Ms. Hari. I did not say that Dr. Hafstad’s work was or wasn’t
scientific. I said that Dr. Hafstad is a scientist. Dr. Hafstad is a sci-
entist. Those are his views. Those are not my views. What Dr. Haf-
sflad?said, what he believes is in a book. What more can I say on
that?

I realize that some of those views are offensive. I wish that I
could respond to them for you, but they are not my views.
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Mrs. SCHROEDER. I guess my next question has to be were you
that hungry? I mean I would think a young woman with your
background, I guess that is what I am saying. A young woman with
your background, which is, you know, a very distinguished back-
ground. I hope this country has more opportunities for young
women than that. And I guess that, I mean that is all I have to
say. I just find reading the book very, very distressing. And just
saying, well, I did it because it was my job—maybe you had to do it
because it was your job, but I thought it was still a free country
and we could pick and choose jobs. And this was a job I think a lot
of us wish had not been done.

Ms. HaLL. I understand your feeling.

Mrs. SCHROEDER. This does not represent America as we like to
think of it?

Thank you, Mr. Chairman.

Mr. KasTENMEIER. The gentleman from Connecticut.

Mr. MorrisoN. Thank you, Mr. Chairman.

You are assuring us now, Ms. Hall, that this is something that is
not your views, this book that we are obviously focusing on. Do you
think that this book, if it were your views, if this was a statement
of your views, do you think that would raise questions of the appro-
priateness of your service in the position that you now hold? Do
you ?thmk somebody with those views ought to occupy that posi-
tion?

Ms. HaLL. Somebody with those views does not occupy that posi-
tion.

Mr. MorrisoN. Well, I would like to know whether you think—
this goes to the question of whether it is appropriate at all for us to
be asking about all of this. Maybe this is not relevant.

Is it relevant? If these were your views, should you continue——

Ms. HaLL. I think that what is relevant is my ability as a lawyer,
my ability as a copyright lawyer, my ability as a manager—not
those views. We have a lot of problems at the Copyright Royalty
Tribunal which I am trying very hard, with the aid of my cocom-
missioners, to correct. I am up to my ears in reform of the Copy-
right Royalty Tribunal.

You are asking for an expert opinion on a piece of material on
which many years ago I performed a ministerial task.

Mr. MorrisoN. I am not asking for an expert opinion. I am
asking you whether you think that if these are your views you
should be in that position. I think that could be answered yes or
no.

Ms. HaLL. OK.

Mr. MorrisoN. Can I have an answer?

Ms. HaLL. Yes. No. A person who has those views should not be
an expert, should not be serving in a job here an expertise in copy-
right 1s necessary.

Mr. MorrisoN. So somebody shouldn’t be in that job. So it is im-
portant for us to find out whether these really are your views.

Ms. HaLL. No, it is important to find out whether I am qualified
to serve as the Commissioner on the Copyright Royalty Tribunal.
Whether my legal qualifications and my——

Mr. Morrison. OK.

Ms. HaLL. But I—in my mind that is an issue that’s unfair.
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Mr. MorrisoN. Let me then ask some questions about this. You
said that you have written four books?

Mkss HarL. No. I said I have edited and/or consulted on four
books.

Mr. MorrisoN. And were all those books completed before you
filed your biographical statement with the Senate?

Ms. HaLL. No, they were not. The SBA manual for minority busi-
nesses may still be in manuscript form as far as I know.

Mr. MorrisoN. Nothing published, but had been finished, your
writing or your editing was—in fact, you said you wrote that one,
or a good part of that one. So your writing was done on that?

Ms. HaLL. Yes. I haven’t done any other work except work for
the Copyright Royalty Tribunal since July 5, of this year.

Mr. MorrisoN. So the other three—the Foundations of Sand,
High Frontier, and this Marxist-Leninist dictionary—those were all
done and published before you submitted this biography?

Ms. HaLL. As far as I can recall. I am not sure of exact publica-
tion dates, but clearly my contributions were well completed before
I became a Commissioner.

Mr. Morrison. Why is it, then, that the only one of these works
that you cited in your biographical information is the Foundations
of Sand? You want us to believe that you were just a ministerial
player with respect to each of these items, but one of the ministeri-
al functions apparently was so important to you that you listed
yourself as coauthor in this document. That raises questions to me.

Could you explain that?

Ms. HaLL. I am not sure when the Marxist-Leninist Lexicon was
published. It was completed at the time, but I don't think it was
published then.

Mr. MorrgisoN. Well, how about High Frontier? That was com-
pleted, wasn't it? That was completed a long time ago.

Ms. HaLL. Yes, I believe so. I don’t think the question—I can't
recall the questlon on that.

Mr. MorgisoN. The question was: “List the titles, publishers and
dates of books, articles, reports, or other published materials you
have written.”

Now, either—you say you didn’t write it, so I wonder why you
listed it. And if writing it includes what you have described, then I
don’t know why you didn't list the other things. I don’t think you
can have it both ways.

Ms. HaLL. I think we are getting tangled in the semantic defini-
tions between ghostwriting, writing, consulting, editing——

Mr. MorrisoN. Madam, I am not tangled at all. I am trying to
find something out. You said in your testimony just a few minutes
ago that if these really are your views then you oughtn’t to be in
your current position.

Now, you have made a self-serving statement that they are not
your views.

Ms. HarL. That I—

Mr. MorrisoN. Excuse me. When I pose the question you will
have time to answer it.

I think it is perfectly legitimate for members of this committee
to look behind your self-serving statement to discover whether it is
likely that these are your views. And if you don’t want to assist us



48

in that, we will have to look to secondary sources I suppose. But I
don’t think it is at all inappropriate to follow that line of question-
ing.

And I would like to ask you what the compensation arrange-
ments were with respect to this book?

Ms. HALL. Let me say again these are not my views.

Mr. MorrisoN. That wasn’t the question.

Ms. HaLL. Period. And I think that addresses your first assertion.

Mr. MorrisoN. Could you answer my question, please? What
were the compensation arrangements with respect to this book?

Ms. HarL. I was paid I believe the figure was $1,000.

Mr. MorrisoN. For the editing?

Ms. HALL. Yes.

Mr. MorrisoN. And you are also an officer and director of the
corporation established to receive the profits on this book?

Ms. HaLL. I am not a shareholder, and I don’t receive any profits,
and I don’t receive any royalties. When you are in the private prac-
tice of law, you are often asked to set up corporations. Most States
require three persons on a corporate board. Again, it is a ministeri-
al position. I served as secretary because I had the legal expertise
to know how to do the kinds of filings that are necessary.

The corporation is dissolved. I have served on corporate boards of
several small corporations which I have formed, including a minor-
ity corporation which I had formed. The position of a lawyer in a
small practice is often to name themselves as a director of a corpo-
ration. .

Mr. MorrisoN. So, this board, this corporation is dissolved?

Ms. HaLL. Yes, sir.

Mr. MorrisoN. Let me ask you about one other area. With re-
spect to the general counsel, what was your role in the hiring of
the general counsel? Your general counsel who is with you?

Ms. HaLL. The hiring of the general counsel was done with the
majority consent of the Commissioners, as is everything at the
Commission presently.

Mr. MorrisoN. What role did you play in the advertising, the
search, in finding this person? How did he get hired? What role did
you play?

Ms. HaLL. We put an ad in several publications, and we inter-
viewed quite a number of people, and then the Commissioners, as a
body, sat down and chose between the people that we had inter-
viewed.

Mr. Morrison. Were you in charge of that process? Did you over-
see that process?

Ms. HaLL. The Chairman at the Copyright Royalty Tribunal is
not in charge of anything. The Tribunal works as a majority com-
mission.

Mr. MorrisoN. But I assume there is a day-to-day process that
was involved in this hiring. You didn't have three people with-
out——

Ms. HALL. As a matter of fact, Commissioner Aguero was primar-
ily in charge of the hiring.

Mg MogrrisoN. Were there any minority candidates for the posi-
tion?

Ms. HALL. Absolutely.
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Mr. MorrisoN. Do you have a record of the affirmative action
processes that were employed in this hiring?

Ms. HaLL. We have extensive records. I would be glad to provide
them.

Mr. MorrisoN. Would you please summarize where this was ad-
vertised, how it was advertised, what kind of applications you had,
and what the sex and race of those who——

Ms. HaLL. OK. Having been the EEQO specialist at Riggs National
Bank and having worked in EEO for several years, I can assure
you we complied 100 percent.

We put two ads in the newspaper. The Washington Post, because
it is the biggest and we felt it had good general appeal. We put an
ad in the Washington Times because it is the other local newspa-
per.

We received about 50 applications. We answered no telephone
calls, we took no applicant flow data because we did not entertain
any preselection. We simply responded to the résumés received by
our general publication advertisement.

We three Commissioners sat down and we determined by ré-
sumés, by experience and by salary qualifications which persons we
would interview.

I can give you the breakdown of their races and sex. I could give
it to you readily from the office or I could give it to you off the top
of my head right now.

Mr. MorrisoN. Well, don’t give it to me off the top of your head.
Just, if you would—with the chairman’s permission, if you would
submit in writing what I have asked for; that is, you have de-
scribed the process, if you would describe it again and the data
on—cbviously, I don’t want to know by individual what the race
and sex is—that is summary data on race and sex at each stage of
the process, who was interviewed and who were your applicant
pool.

Ms. HALL. Um hum. Um hum.

Mr. MorrisoN. And et cetera. If you could provide that, I would
appreciate it.

Ms. HaLL. That is standard applicant flow data.

[The information submitted by the Copyright Royalty Tribunal
follows:]



Biring of General Counsel

On November 29, 1984 the Tribunal placed ads in the
Washington Post (appeared December 2, 1984) and the Washington
Times (appeared December 3-9, 1984) for the position of General .
Counsel and received over 50 resumes. These resumes are on file
in the Tribunal office. After reviewing all the resumes, the
Tribunal selected 10 applicants from those submitted and began
interviewing on January 3, 1985 and subsequently narrowed the
list to 5 applicants. By majority vote of the commissioners on
February 5, 1985, the Tribunal selected Mr. Robert Cassler as its
General Counsel. Mr. Cassler's technical legal adice has already
improved the quality of the Tribunal's responsibilitiess under
the Copyright Act. Attached, for the record, are the newspaper
ads placed for the position.
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Mr. MorrisoN. Thank you, Mr. Chairman.

Mr. KasTeNMEIER. The gentleman from Georgia.

Mr. SwiNDALL. Yes. I just have one question, Ms. Hall. On page
14 of your testimony there appears a fiscal year 1986 budget re-
quest. I would just like an itemization of the individual components
comprising the “Personnel Benefits” section.

Ms. HaLL. There is the breakdown of the budget on appendix B
of the appendices. Is that adequate, Mr. Swindall, or do you need
more?

Mr. SwinpALL. I don’t have that.

Ms. HaLL. I believe I see it, sir. Appendix B is page 14. Is that to
what you are referring to?

Mr. SwinpaLL. No, that is not adequate. That is specifically what
I am asking you about.

Ms. HaLL. OK. Could you tell me again exactly what you need?

Mr. SwinpaLL. All right. On line item ‘“Personnel Benefits,”
$71,500 for the fiscal year 1986 request.

Ms. HALL. Yes.

Mr. SwinpALL. My question is, What are the individual compo-
nents comprising those personnel benefits?

Ms. HaLL. May I respond to you in writing on that, sir?

Mr. SwiNDALL. Sure.

Ms. HaLL. It represents the Social Security contributions, and
FICA, and the like, but I don’t have it readily in my head.

Mr. SwinpaLL. What in addition to Federal retirement and FICA
would there be there?

Ms. HaLL. That I will have to check for you, sir. I will be glad to
provide that for you. I have to verify it.

l[iI‘he information submitted by the Copyright Royalty Tribunal
follows:]

PERSONNEL BENEFITS RATES

After consultation with the Library of Congress Budget Office, the Personnel Ben-
efit FY 86 request amount (371,500) was calculated for each employee as follows:

1. Current employees:

a. 11.45% of salaries up to $40,500. This rate applies to one Commissioner (Ray),
the General Counsel, and two staff assistants.

b. 10.00% of salaries over $40,500. This rate applies to one Commissioner and the
General Counsel.

2. New employees to the Federal Government (as defined by P.L. 98-21):

a. 17.15% of salaries up to $40,500. This rate applies to two sitting commissioners
(Aguero & Hall), the two commissioner vacancies, one staff assistant, and two staff
assistant vacancies.

b. 10.009% of salaries over $40,500. This rate applies to four commissioner posi-
tions.

Personnel Benefits include only the employer costs for Civil Service Retirement,
FICA, life insurance, and health insurance.

Mr. SwiNDALL. I yield.

Mr. KasteNMEIER. The gentleman from Virginia, Mr. Boucher, is
recognized.

Mr. BoucHER. Thank you, Mr. Chairman.

Ms. Hall, I think the appropriateness of this subcommittee in-
quiring into your views, or what may not be your views, but the
views as expressed in Foundations of Sand has already been estab-
lished. And I was very pleased to hear you say that those, in fact,
were not your views. But I really wonder just how you feel about
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the views that were expressed. They are very inappropriate from
my point of view. And are they repugnant to you, or do you strong-
ly disassociate yourself from these expressions?

Ms. HaLL. I understand your concern, and I agree with you they
are expressions which are very repugnant. They are not my views
and, as a layperson, they are repugnant to me as well. However,
Dr. Hafstad had indicated that he wished to express them. I had
indicated at the time that I felt it would probably be ill-advised to
gublish them. However, in my limited capacity, that was all I could

0.

I was into the project; I completed the job. I believe in finishing
what you start. I expressed my opinions, and he proceeded to pub-
lish, as is his right as a citizen of America to publish his views.

Mr. BoucHER. So you are saying that you told him prior to publi-
cation and prior to your participation with him in the project——

Ms. HaLL. No, not prior to my participation in the project, as we
were into the project. I was well into the project before many of
these ideas surfaced.

Mr. BoucHER. Well, at what point did you express to him your
difference with the views that he was expressing?

Ms. HaLL. At the point where we were trying—he was trying to
decide whether or not to publish it.

Mr. BoucHEer. And you did tell him that you disagreed with his
opinions?

Ms. HaLL. Yes; I told him I thought it would be ill-advised to
publish it.

Mr. BoucHer. And if I understand you correctly, you are saying
that these views to you are repugnant. Is that the term you used?

Ms. HALL. It is—yes.

Mr. BoucHER. Quite a bit of furor has been raised with regard to
your participation in the effort to publish Foundations of Sand, and
some of that furor quite well might continue. That being the case,
do you feel that you are in a position to effectively administer the
Copyright Royalty Tribunal, and can you implement the reforms
that you have said are so badly needed?

Ms. HaLL. I have been working very hard toward that end. That
is why it is clearly my feeling that, that the sentiments over Foun-
dations of Sand should be directed toward Dr. Hafstad. He has indi-
cated very strongly that, in his letter which he has sent to Mr.
West, if I might take a minute to read it.

Mr. BoucHer. Well, let me defer you from that. My primary con-
cern is whether or not, given the furor that has been expressed
over your participation in the project, you have the confidence of
your Commissioners and the confidence of your staff, and the abili-
ty to effectively lead the agency. What is your response to that?

Ms. HaLL. I wish I had the responsibility to lead the agency. The
way the agency is presently structured I am not leading it, because
the chairman does not lead. The chairman is just another Commis-
sioner. I feel very confident that I can carry out the reforms that
are necessary for this agency. I am studying very hard to that end,
and I will continue to do so.

I don’t think that this situation should be distracting me from
my job. I have made my statements very clear to the public that
my position was an editor, that my job was ministerial, that Dr.
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Hafstad is the author and he will bear all the responsibility for the
fallout from this work. Hopefully having made that clear here
today, and with the fairness that I hope you people will treat me in
having heard my feelings on that, which are very strong, I hope
that we can properly direct any further fallout towards Dr. Haf-
stad, who has said he will gladly bear that responsibility for his
work.

Mr. BoucHEer. Well, I appreciate your——

Ms. HaLL. And therefore, I would like to go back to work and
finish the job that I started, which is to reform the CRT.

Mr. BoucHer. Well, I appreciate your statement very much, but
in all due respect, I am not sure it answers the question. The ques-
tion is do you feel that you have the confidence of the other Com-
missioners and of the staff at the Copyright Royalty Tribunal, and
do you think you can continue effectively in the role to which you
are assigned?

Ms. HaLL. I hope I do. I haven’t asked them pointblank. I know I
have the confidence in myself. I know that I have the confidence of
a good part of the staff and the confidence of the Commissioners. I
will proceed to do my job. I am working very hard at it. I have put
in 10 to 12 hours a day for the last 10 months. There is a great deal
of work that needs to be done, and the sooner we lay this issue
where it properly belongs, on the shoulders of Dr. Hafstad, the
sooner we can get back to the very important work that is neces-
sary at the Copyright Royalty Tribunal now. I am anxious to go
back to that work. It is the job that I truly enjoy and want to
pursue to a very successful point.

Mr. BoucHEeR. All right. Thank you very much, Ms. Hall.

Mr. KAsTENMEIER. Are there other questions by members of the
committee?

Mrs. SCHROEDER. Mr. Chairman.

Mr. KasteNMEIER. The gentlewoman from Colorado.

Mrs. ScHROEDER. I heard that. It almost sounds to me like that is
a tad sexist. I mean, you weren’t a secretary, and you wrote down
that you were a coauthor, and it wasn’t ancient history. The book
was published in 1983.

Ms. HaLL. 1982.

Mrs. ScHROEDER. In 1982. And you put it down for your Senate
confirmation, so you must have been proud of it. You say in the
paper that you are proud of it. So, I don’t know that you can——

Ms. HaLL. No, I didn’t totally.

Mrs. SCHROEDER [continuing]. Say that the man must answer and
I was just ministerial. I mean, you are a lawyer, you are not a sec-
retary.

But what I really wanted to ask, Mr. Chairman, was how did you
find out about the job that you now hold?

Ms. HaLL. I, I was called in for an interview and, and hired.

Mrs. SCHROEDER. Well.

Ms. HaLL. Evidently, my name was in the White House computer
having applied in 1980 when President Reagan was first elected.
However, I had not worked any campaigns and I did not have any
political connections, and therefore was not brought onboard in the
1980 setup of the administration.
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In 1983—I can’t remember—1983, evidently, my name came up
on a computer roster, and my copyright credentials were noticed,
and I was called in for an interview—it was totally unexpected. My
credentials appeared satisfactory, and they began the investigation
and subsequent hiring of me for this position.

I firmly believe that I was hired because of my copyright creden-
tials, because of my legal credentials, because of my teaching of
copyright. I clearly was not hired for any political connections. I
don’t have any. I just entered my résumé in 1980 along with the
i)_ither hundreds of thousands that were submitted to the White

ouse.

I haven’t worked a campaign in 10 years.

Mrs. SCHROEDER. You don’t think, though, that maybe the edit-
ing of some of this stuff maybe made you look philosophically OK?
I mean I know lots of people who are very competent attorneys and
who know about all these issues, and somehow their name never
got into the computer and no one just called them and said, “Hey,
have we got a job for you? Come over and apply.”

Ms. HaLr. I think probably my teaching credentials and my copy-
right credentials were more important, clearly. Because the résumé
that I was called in on was still in my other married name, so it
was clearly my 1980 résumé. And the press release that was issued
when I was first nominated was from the 1980 résumé. So, clearly
the White House was not privy to any of this work because they
were still working on a 1980 résumé.

Mrs. ScHrROEDER. Except that I do think that they know a lot of
the people that you have worked with, especially in the High Fron-
tiers thing. I think that at least part of that has become very, very
political, as the chairman pointed out. And so you may have had
some people there helping.

But, anyway, your testimony is in 1980 your résumé went into
the file?

Ms. HaLL. Um hum.

Mrs. SCHROEDER. And in 19——

Ms. HaLL. 1983.

Mrs. SCHROEDER [continuing]. 1983 they found you?

Ms. HaLL. They said that—yes. They said that they were going
through the computer file and they noticed the credentials, and
they called me in for an interview. I do not have the kind of politi-
cal connections that most people have had heretofore on this Com-
mission. They are clearly not there.

Mrs. ScHROEDER. OK. Thank you, Mr. Chairman.

Mr. KASTENMEIER. Are there other questions?

Let me just follow-up on Mrs. Schroeder’s question because it has
been raised a number of times here. Although this may have been
more properly a matter for the Senate at an earlier point in time.
Precisely, what copyright credentials do you have?

Ms. HALL. I have taught the subject, and I worked as——

Mr. KasteNMEIER. Taught the subject where?

Ms. HaLL. I taught copyright at Northern Virginia Law School,
which is a small school, an independent school, in Alexandria, Vir-
ginia, which operates a part-time program. It is just a night school.

Mr. KASTENMEIER. A night school?

Ms. HaLL. Um hum.
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Mr. KASTENMEIER. You taught there how many semesters?

Ms. HaLL. I have taught there since 1979, I believe.

Mr. KasTeNMEIER. 1979. Is this an accredited law school?

Ms. HaLL. No, it is not yet accredited. It does have Virginia li-
censing authority to grant degrees.

Mr. KASTENMEIER. You taught there since 19797

Ms. HaLL. Um hum.

Mr. KasTENMEIER. For how many years?

Ms. HALL. We are on a trimester system, and I usually teach one,
or two, or possibly three trimesters. I can’t recall which years I
have taught more or less. But I do teach there every year.

Mr. KasTENMEIER. Have you held yourself out in the practice of
law as a copyright expert?

Ms. HaLL. No; unfortunately, if you want to practice copyright
law, you are pretty much limited to New York and Los Angeles for
any kind of a real booming practice. I was more of a corporate con-
sulting type. And my law practice was a very short period of time
and, in fact, a very limited practice.

Mr. KASTENMEIER. So, your claims to copyright expertise, at least
in terms of practice, are pretty tenuous; would that be fair to say?

Ms. HaLL. I have studied it a great, great deal. I have done some
copyright work, but no litigation in copyright.

Mr. KasTeNMEIER. Well, I would like to put into the record the
comments, the opening statement of the gentleman from California
and, since the matter has been raised, Mr. Hafstad’s letter in your
behalf to Mr. West——

Ms. HaLL. Thank you, sir.

Mr. KASTENMEIER [continuing]. Should be made part of the
record together with certain other materials relating to this
matter.

[The information follows:]
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STATEMENT OF THE HONORABLE CARLOS J. MOORHEAD

MR- CHAIRMAN:

THIS AFTERNOON WE ARE GOING TO HEAR TESTIMONY FROM THE
AcTine REGISTER OF THE CoPYRIGHT OFFICE AND THE CHAIRMAN OF THE
CopyrIGHT RoYALTY TRIBUNAL- BOTH REPRESENT SMALL AGENCIES,
‘BUT BOTH ARE VERY SIGNIFICANT TO THE PROTECTION AND DISSEMINA~
TION OF INTELLECTUAL PROPERTY.

Tue CoPYRIGHT ROYALTY TRIBUNAL IS AN AGENCY THAT HAS ENDURED
MUCH CRITICISM SINCE ITS INCEPTION IN THE 1976 CopYRIGHT Revision
ACT- 1T SERVES AN IMPORTANT FUNCTION AND | BELIEVE THIS SUB-
COMMITTEE HAS AN OBLIGATION TO TRY AND PROVIDE ANY HELP IT CAN
TO IMPROVE ITS EFFICIENCY AND EFFECTIVENESS. THIS SUBCOMMITTEE COULD
MAKE WHAT WOULD AMOUNT TO MINOR CHANGES IN ITS STATUTORY STRUCTURE
WHICH ARE NOT IN OF THEMSELVES CONTROVERSIAL, BUT SIGNIFICANT TO
THE OPERATION OF THE TRIBUNAL- FOR EXAMPLE, REDUCING THE SIZE OF
THE COMMISSION FROM FIVE MEMBERS TO THREE; POSSIBLY SETTING SOME
QUALIFICATION STANDARDS FOR FUTURE COMMISSIONERS; PROVIDE THAT THE
PRESIDENT APPOINT THE CHAIRMAN RATHER THAN HAVING IT ROTATE YEARLY;
AND PROVIDE IT WITH THE NECESSARY SUPPORT PERSONNEL TO GET THE
JOB DONE- | DON'T BELIEVE ANY OF THOSE ITEMS ARE CONTROVERSIAL.

HOWEVER, IF WE START PROVIDING GUIDELINES FOR THE TRIBUNAL
TO FOLLOW IN MAKING 1TS DECISION WHICH MAY BE IMPORTANT OR IF WE
TRY AND REDUCE THE 3.75 RATE RECENTLY SET BY THE TRIBUNAL, WHICH
ALSO 1S IMPORTANT TO SOME MEMBERS, BUT REGARDLESS OF THE JUSTIFICA™
TION OF EITHER OF THOSE ITEMS, THESE ISSUES WILL BE BOGGED DOWN IN
DEBATE AND CONTROVERSY FOR SOME TIME- | HOPE WE TAKE THIS OPPORTUNITY
TO TRY AND COME UP WITH A MECHANISM TO ASSIST THE TRIBUNAL IN ITS
OPERATION AS SOON AS POSSIBLE. '

THANK vou, MR. CHAIRMAN- | AM LOOKING FORWARD TO THE TESTIMONY

THIS AFTERNOON.
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Dr. L. Bafstad
Rt. 1, Box 319
Chester, MD 21619
April 29, 1985

Mr. West, Editor
Broadcasting

1735 De Sales Street
Washington, DC 20036

Dear Mr. West:

Not being a professional writer myself, Marianne Mele was
employed by me to edit my material for the book Foundations of
Sand. 1In addition to correcting my spelling and rearranging the
material, she made many helpful contributions. In no sense,
however, should she be held responsible for any assertions of
opinion, fact or logic in the content of the book. As author that
responsibility rests squarely on me.

Yours truly,

L. R Haf:f?;?ﬁﬁg
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Mr. KasTENMEIER. If there are no other questions, we thank you
for your appearance. I know it has been rather difficult. I don’t
know whether it is the end of it. I share the gentleman from Vir-
ginia’s concern about credibility here because there are a number
of important duties you will have. I can only wonder whether you
can discharge them as you think you may be able to. But in any
event, this committee is concerned about the future of the Tribu-
nal, and if this matter is reconciled we will, I presume, be working
with you, Ms. Hall.

Ms. HarL. Thank you.

Mr. KasTeNMEIER. Thank you for your appearance here today.

Next, the Chair would like to call, representing the Copyright
Office as Acting Register, Mr. Donald Curran. Mr. Curran joined
the staff of the Library of Congress in 1961, has worked in a varie-
ty of positions, including Associate Librarian of Congress, a title he
presently holds concurrently with that of Acting Register.

So, Mr. Curran, we are very pleased to have you here this after-
noon. Your 36-page statement will, without objection, be made part
of the record, and you may proceed as you wish. But prior to doing
so, as I indicated at the outset, I would like to be able to swear you
in as a witness.

[(Witnesses sworn.]

[Subcommittee and GPO staff have made necessary grammatical
and technical changes to the text of the following testimony. A
copy of the original testimony is on file with the subcommittee.]

Mr. KASTENMEIER. You may wish to identify your colleagues for
us as well.

TESTIMONY OF DONALD C. CURRAN, ACTING REGISTER, COPY-
RIGHT OFFICE, LIBRARY OF CONGRESS, ACCOMPANIED BY
DOROTHY SCHRADER, ASSOCIATE REGISTER OF COPYRIGHTS
FOR LEGAL AFFAIRS, AND GRACE REED, EXECUTIVE OFFICER

Mr. CurraN. Thank you, Mr. Chairman. And thank you for
having us here today. On my right is Dorothy Schrader, the Associ-
ate Register for Legal Affairs, who has been a frequent witness, of
course, before this subcommittee; and on my left is Grace Reed, the
executive officer in the Copyright Office.

We do have a lengthy statement, and I have a much briefer one
which I would like to read. It will take, perhaps, 5 or 6 minutes, if [
may do so.

Mr. KastenMeIER. We have been interrupted at this very
moment by a vote on the floor. So we will have another 10-minute
recess, after which time we will return to hear you.

[Recess.]

Mr. KasTENMEIER. The committee will resume its sitting. And
the Chair would, again, like to yield to Mr. Curran for his state-
ment.

Mr. CurraN. Thank you, Mr. Chairman.

I will review briefly the administrative developments and gener-
al conditions in the Copyright Office, as well as other major legisla-
tive and international copyright issues that may have been brought
to your attention earlier.
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First of all, the Copyright Office is one of seven departments in
the Library with a staff of 500 employees and a current-year
budget of $17 million. We annually examine more than 500,000
claims to copyright for books, music, motion pictures, sound record-
ings, dramatic works, and works of art, and make determinations
regarding the legal sufficiency of the claims presented.

A significant aspect of our role is contributing to the collections
of the Library of Congress. Under the Copyright Act of 1976, copies
of all works published in the United States with a notice of copy-
right are required to be deposited with the Copyright Office. These
deposits are the primary acquisition sources upon which the Li-
brary and the Congress builds its collections.

In 1984, for the first time in its history, the Copyright Office reg-
istered over one-half million claims during the fiscal year; 502,628
claims were registered. That represented 14,372 claims higher than
the previous year. Throughout the year we issued certificates of
registration for routine claims; that is, those that did not require
any correspondence, within the Office’s goal of 3 to 4 weeks with-
out an increase in staff. During the first half of the current year
we have experienced a surge in receipts, and during the October-
March period we registered 20,000 more claims than in the previ-
ous year. This represents an increase of 7 percent in the workload.
In previous years during the first 6 months, the workload increase
was in the order of 3 percent.

I should add that since then we have noticed that receipts are
continuing to come in at a higher rate, and this, although our pro-
ductivity from 1984 has been maintained, the increased receipts at
this time has caused our normal processing time to increase from 4
weeks to approximately 7 weeks to issue a certificate. We are look-
ing for ways and means of handling the backlog that is building
up. This includes streamlined procedures, use of temporary stu-
dents, summer employees, and judicious application of overtime
and compensatory time. However, I would note that it is a matter
of some concern to us if this trend continues.

I would also like to make a few comments about the mask works
bill, which, of course, became effective here in January of this year
and legislation which concerned this committee last year. The
mask work unit, which is located in the examining division, has re-
ceived 71 claims for protection of mask works embodied in a semi-
conduct chip as of April 15, 1985. All those claims have been exam-
ined and 17 have been registered; 14 were refused registration be-
cause they were first commercially exploited prior to July 1, 1983;
the other 40 are in correspondence, including 15 that contest the
validity of that portion of the interim regulations governing mask
works fixed in an intermediate form of a chip. We expect some sub-
stantial increase in our receipts as the deadline for registration of
mask works first commercially exploited between July 1, 1983, and
November 7, 1984, approaches.

I would like to say a few words about automation. The second
stage of COINS III, the on-line tracking of deposit account registra-
tion system, went into effect last year on February 23, 1984. Thus,
about 55 percent of the registration workload is now being tracked
online in the computer system. As early as May 1983, it was recog-
nized that the Data General minicomputers being used in the

51-527 0 - 85 - 3
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COINS production would not be able to handle the 63 work stations
which were being planned for the full system’s operation.

The automated systems office completed a study to determine re-
placement for the aging Data General mini-computers and decided
on the new Data General 10000. This machine can support 192
work stations and has the added benefit of being able to run
COIN’s III software with minimal conversion. It was delivered to
the Library in February 1985 and is now undergoing acceptance
testing, and we estimate that the process will be completed in ap-
proximately 4 months. And we are therefore looking forward to im-
plementation of COINS later in this summer.

There are a number of legislative issues which we have devel-
oped and presented in our full statement, and for the sake of brevi-
ty, I would like to bring two to your attention which are of con-
cern, or which are maybe of special concern. I would like to then
close with some remarks about the role of the Library and the
Copyright Office, and the relationships, some of those relationships.

As far as legislative issues go, the first I would like to talk about
is the status of low-power television signals under the cable com-
pulsory license. For larger cable systems, the classification of .a re-
transmitted broadcast station signal as local or distant markedly
affects the calculation of copyright royalties. Larger cable systems
pay royalties under a formula of which one factor is the number of
distant signals retransmittedy.

Although the Federal Communications Commission does not
regard low-power television stations as must carries for purpose of
the communications law, the Copyright Office decided, after public
hearings last October, that the Copyright Act is ambiguous con-
cerning the status of low-power stations. The Office recommends
amendment of the definition of local service area of a primary
transmitter to make clear whether Congress intends low-power sig-
nals to be classified as local or distant for the purposes of comput-
ing royalties under the compulsory license.

Finally, for consideration of the U.S. adherence to the Berne
Convention. Mr. Chairman, as you know, there are two worldwide
multilateral treaties regulating copyright relationships among na-
tions. The Universal Copyright Convention, of which the United
States has been a member since 1955, and the Berne Convention
for the Protection of Literary and Artistic Works. The United
?gzgtées is not a member. The Berne Convention has existed since

Simply stated, we have not joined the Berne Convention in the
past largely because our domestic copyright law has never satisfied
the minimum obligations of the convention at its various stages of
development. It is not my purpose at this hearing to comment on
the pros and cons of the U.S. adherence to Berne.

We at the Copyright Office are in the process of developing a po-
sition which we will recommend to the Librarian of Congress. I do
want to call your attention to the revival of interest in the Berne
Convention issue, to the study efforts now underway in the private
sector and in Government circles, and to the likelihood that the
Senate may hold public hearings on this question. The Copyright
Office urges the subcommittee to engage itself fully in the issues
surrounding adherence to Berne, and, as the chairman and mem-
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bers deem appropriate, to coordinate with your counterparts in the
Senate on a program for thorough analysis of the benefits and the
disadvantages of adherence and the nature and scope of possible
implementing legislation.

At various times in the recent past, questions have arisen con-
cerning the place of the Copyright Office in the Library of Congress
and, of course, most recently here today, as to the proper role of
the register in carrying out the law. I would like to make a few
brief remarks concerning our position in these matters. And 1
would add that the remarks I have here are shared by the Librari-
an of Congress, Dan Boorstin.

The Library of Congress, through law and historical develop-
ment, has become in its 185-year history a custodian of the largest
collection of intellectual property gathered in any one place. It is
no accident that the Congress in 1870 gave the Library of Congress
responsibility for administering the U.S. Copyright Law. It is the
one place in the U.S. Government where the creator of intellectual
property and the user of that property come together promoting
the progress of science and the useful arts.

We have a somewhat biased view, but we believe that the Nation
has been well served by the Library and its Copyright Office, and
will continue to be so in the future. The benefits that are flowing
to the national library and to the world of learning as a result of
the deposit system are both tangible and intangible. It brings to
the Nation in one place a vast body of intellectual property, pub-
lished and unpublished, created by our citizens in all formats,
shapes, and sizes. Much of what is obtained through deposit is not
readily available or, indeed, available at all through conventional
purchases or through other order arrangements.

Of course the Library obtains many thousands of items world-
wide through purchase, through gift, through exchange, but copy-
right deposit continues to be a key element of our total acquisitions
effort. Our collections are replete with unique materials acquired
through the deposit process.

Substantial benefits also flow to the copyright system in the rela-
tionship of a major U.S. cultural institution with the copyright
process. We believe that the Library has an intellectually stimulat-
ing working environment which is both attractive and supportive
of the Copyright Office. We are able to attract and keep people who
understand the importance of protecting intellectual property.

In a like manner, Library management is sensitive to the signifi-
cance and importance of an activity whose function is to examine,
catalog, record, process intellectual property pursuant to the copy-
right laws of the United States. These are not qualities always
found in a large Government bureaucracy. The Library of Congress
and its Copyright Office are compatible and mutually supportive.

The responsibilities of the Copyright Office are plainly set forth
in title XVII. The Register directs all administrative functions and
duties under title XVII not otherwise specified. Section 702 author-
izes the Register to establish regulations for the administration of
copyright law with the approval of the Librarian of Congress. The
Register is appointed by the Librarian and carries out the duties of
office made under his general direction and supervision.
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The copyright law is sometimes characterized as arcane or even
metaphysical. Perhaps so. However, the functions of the Office and
the Register need not be so. Our purpose is to administer the law
as it exists in a fair and equitable manner, and to assist the Con-
gress and the Nation in development of copyright policy responsive
to the public interest. We serve the Congress and the Nation, and
it is our intention to do so in as evenhanded a fashion as possible.
The duties of the Register are succinctly stated in the position de-
scription certified by the Librarian, which, very briefly, states:

The Register of Copyrights is responsible for administering the copyright law and
to the public interest accepting or rejecting claims to copyright, operating the Copy-
right Office in such a manner as to give maximum service to the creators and users
of literary and artistic property and their attorneys and representatives. The Regis-
ter of Copyright has the responsibility of serving as a principal technical adviser to
the United States Government on national and international matters, advising the

Congress concerning the provisions of the Constitution vesting the power in Con-
gress to “promote the progress of science and the useful arts.”

My colleagues and I are, of course, here to answer all your ques-
tions, sir.
[The statement of Mr. Curran follows:]



STATEMENT OF DONALD C. CURRAN
THE ASSOCIATE LIBRARIAN OF CONGRESS AND
ACTING REGISTER OF COPYRIGHTS
COPYRIGHT OFFICE

Before the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice
House Committee on the Judiciary
99th Congress, First Session
April 23, 1985

Mr. Chairman and members of the Subcommittee, I am Donald C. Curran,
The Associate Ligrarian of Congress and Acting Register of Copyrights in the
Copyright Office of the Library of Congress. [ thank you and the Subcommittee
staff for giving me the opportunity to appear at this oversight hearing. The
Copyright Office welcomes your counsel and guidance with respect to
administrative, legislative, and international copyright policy issues, and
we are prepared to assist the Subcommittee by providing technical information,
background studies, and draft legislative proposals, at your direction.

At this hearing, I will review briefly administrative developments
and the general condition of the Copyright O0Office, as well as major
legislative and international copyright issues that may be, or have already
been, brought to your attention. I will begin with administrative
developments and the functions of the Copyright Office under the Copyright Act

of 1976 and the Semiconductor Chip Protection Act of 1984.
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I. ADMINISTRATION OF THE COPYRIGHT OFFICE

A. Functions of the Copyright Office

The Copyright Office is one of seven departments in the Library of
Congress, which itself, of course, lies within the Legislative Branch. The
Office is responsible for the administration of the Copyright Act (since
1897), and of the Semiconductor Chip Protection Act of 1984 (since January of
this year). A central function of the Office is the examination and
registration of claims to original and renewal copyrights filed by authors and
other copyright owners. The Examining Division of the Office annually
examines more th'an 500,000 claims to copyright in an enormous variety of
books, music, motion pictures, sound recordings, dramatic works, and works of
art, and makes determinations regarding the legal sufficiency of the claims
presented. The Division corresponds with applicants to clarify the scope of
the claim and to develop an accurate public record.

The Copyright Office performs several other functions related to
registration and recordation: our Cataloging Division prepares and
distributes bibliographic deacriptions of all registered works; the Division
records documenta pertaining to copyight and mask works, and provides basic
cataloging for many of the Library's special collections.

Our Information and Reference Division searchea and reports, upon
request, the copyright facts contained in our recorda, provides certified
copies of certificates of registration, and assists the public in using our
files. It also maintains a public information office to answer mail,

telephone, and personal-visit inquiries about the copyright law and
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registration procedures. Unlike some other federal agencies, we often deal
directly with individual authors and users who are not generally sophisticated
in copyright and the legal aspects of registration. Fipally, the Division has
an active publication program for the distribution, free-of-charge, of
circulars and similar materials on copyright.

A significant aspect of the Copyright Office operations is its role
in contributing to the collections of the Library of Congress. Under the
Copyright Act of 1976 (as well as under the predecessor statute), copies of
all works published in the United States with a notice of copyright are
required to be deposited with the Copyright Office. Those copies are made
available, also by law, to the Library of Congress for its collections.
Copyright deposits are thus a principal base upon which the Library of
Congress builds its collections of books, periodicals, music, maps, prints,
photographs, and motion pictures. Last year, the value of those Copyright
Office-derived acquisitions, was about $7 million -- an interesting figure
when compared to our annual budget of about $17 million with some $6 million
further offset by collected fees. In many of these areas, copyright deposits
form the greatest part of the Library's acquisitions.

In eaddition to the functions described above, the Copyright Act of
1976 gave additional responsibilities to the Copyright Office with respect to
administration of the four compulsory licenses provided for in the Act. Our
Licensing Division now licenses jukeboxes to perform copyrighted music and
collects the statutory royalties under these licenses. The Licensing Division
also collecta the royalties paid under the statutory compulsory license for
* secondary transmissions by cable television systems. These royalties, after
deduction of reasonable administrative expenses, are deposited with the

Treasury Department for investment in interest-bearing U.S. securities and are



68

later disbursed to copyright owners in accordance with distribution
determinations by the Copyright Royalty Tribunal, which is not a part of the
Copyright Office. We record notices pertaining to the recording of musical
works, and to voluntary agreements regarding public broadcasting's use of
copyrighted works.

The Copyright Office regularly assists both houses of Congress and
their staffs in preparing and commenting on legislative proposals, responding
to constituent inquiries, and assisting in the further implementation of the
copyright law. As required by the Copyright Act and at the request of members
of Congress, the 0ffice conducts studies and submits reports to Congress on
specific subjects. For example, within the past year, the O0ffice has
submitted studies on the size of copyright industries and the adequacy of

protection abroad for United States copyrighted works.

B. Administrative Developments

1. Copyright registration process

In 1984, for the first time in its history, the Copyright Office
registered over one-half million claims during a fiscal year. The 502,628
claims registered represented an increase of 14,372 claims over the 488,256
registered in fiscal 1983. Workload figures, detailed in the chart of
Copyright Office Key Indicators appended to this statement, show a steady
decrease in staffing amounting to 19% from fiscal year 1979 to 1984 (or, 121
fewer staff). During the same period, the annual rate of receipts has steadily
increased, up 24% from FY 1979 to FY 1984; during the same period the amount
of work completed has increased 16% and the physical inventory of work on hand
has decreased by 3%. In fiscal 1984 the O0ffice continued to issue
certificates of registration for routine claims (those requiring no

correspondence) within the Office goal of three to four weeks.
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The registration workload was handled with no increase in staff. A number
of work improvements made the increased output possible. Among these were:
cross training and redistribution of staff resources to heavy workload areas;
a 3 percent reduction in the correspondence rate from 20 percent to 17 percent
(two sections achieved an all time low of 10 percent); office-wide
streamlining of procedures, including examining practices and cataloging
rules, and installation of new and more efficient cataloging terminals.

During the First half of FY 1985, the Office experienced a surge in
receipts; during October-March 1985, 20,000 more claims were received for
processing than in the same time period in FY 1984; this represents a 7%
increase in workload. The normal rate of increase for thig time period over
the last 5 years has been 3%. The timing of this increase was most
unfortunate, sinc‘e it is during these months that a number of holidays and
holiday-related leave occur, which each year causes the Office to develop
backlogs of work to be processed. In addition, during October-March '85, the
divisions most involved in the registration process, experienced a 14% vacancy
rate. These vacancies are currently posted; we hope to Fill them within the
next 2-4 months. Even with the increase in receipts, the 1984 productivity
rate was maintained (work completed during October-March FY '84: 261,000;
completed October-March FY '85: 262,000). However, because of the increase
in receipts, the holiday season and the unusually high vacancy rate, the time
period for issuance of a certificate without correspondence has slipped from
the normal 4 weeks to a present 7 week timeframe.

We are looking at means, other than massive use of overtime, for handling
the backlogs to be processed. These include streamlined procedures, use of
temporary/student summer employees, and judicious application of overtime and
compensatory time. In addition, we are now in an advanced stage of

application form redesign. We hope that clearer more simplified forms will
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have a positive effect on correspondence rates and public inquiries, If the
present trend of increased receipts continues, we may have to develop more
dramatic strategies for coping with our workload within reasonable timeframes.
We will continue to monitor these trends to enable the Office to respond in a
timely manner.

In addition to the accomplishments in the registration process, the
Copyright Office's two other major mission areas continued to experience

significant increases in work completed.

2. Licensing

In our 1986 budget request to the Congress we are seeking authority
to use fees collected for licensing activities in lieu of direct
appropriations. ‘Under present law $6,000,000 collected for registration and
search fees is used in lieu of direct appropriations; however the expenses of
the office for licensing jukeboxes and csble television fees sre returned to
miscellaneous receipts of the Treasury. Under the proposal msde to the House
Appropriations Committee, the usable fee for fiscsl year 1986 would be
increased from $6,000,000 to $6,750,000.

The licensing function continued to maintain currency in the
processing of csble Statements of Account despite increased worklosd. This
area has shown a 57 bercent increase in work completed over the past 4 years;
from 8,000 Statements and 20 million dollars received in fiscal 1980 to 12,526

Statements and 84 million dollars received in fiscal 1984.
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Cable Royalty Fees Received 1/

1978 enennn. Ceererereriaraeeees Ceerrrerereiieraenans $ 12,937,455.66
19791 e et erannteenanereerarareeannrareanreeeranans 15,912,441.36
1980 e e e e ernuneeeeranenessnnssosnssnessssnnaassonss 20,068, 359.56
1987 erernnnenns cerens et erereenieene, erereaeeees 30,811,276.40
1982........ et raereenaetrerearreeeneraeas ceeennann * 40,913,002.72
1983........ e eenereeetitreeeraiaens erreenereenanns 70,831,146.07
19880 uneennnnnns rereeeenneae. e rrrreererriaeaaes 84,028,393.52 2
Total a8 Of 4-12/B5..ueurrruenenensaracseenanns e 275,502,075.29

3. Public service

In the public service area, high levels of responsiveness were
maintained and in some cases improved upon. In one area phone calls were made
in lieu of correspondence, resulting in more timely and personal service to
the public. Work continues on improving our capacity to answer inquiries from
the public, and we have high hopes for the new automatic call distribution
gystem that was installed in January of 1985. While it is still too early to
measure the impact ihat the new system has had on our level of service, the
public has commented favorably about the fact that their calls no longer
result in a busy signal. The new system allows the callers to enter a queue,
" and while waiting, to receive taped information about hours of service,
details about registration requirements, etec. Early indications are that the
number of calls handled has increased sharply, while there has been a dramatic
drop in the number of complaints.

1/ Interest earned and deductions for refunds, and operating costs not
included.

2/ Nearly complete; additional fees will be received.
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4. Mask works registrations

The Office has taken on an additional workload since January 7, 1985,
as a result of new legislation to protect semiconductor chips (mask works).
The Mask Work Unit, located administratively in the Examining Division, has
received 71 claims for protection of mask works embodied in semiconductor chip
products as of April 15, 1985, All of the claims have been examined, and 17
have been registered. Fourteen claims have been refused registration because
they were first commercially exploited before the date of retroactive
protection under the statute (July 1,, 1983). The other 40 are 1in
correspondence, including 15 that contest the validity of that portion of the
interim regulations governing mask works fixed in intermediate forms of a chip
product. '

We are unable at this point to anticipate the volume of work this
unit will receive. At present, though the registration system is a world-wide
one, no other nations have become eligible under either Section 902(3) or
Section 914 of the Act. We do expect a substantial increase in our receipts
as the deadline for registration of mask works first commercially exploited
between July 1, 1983 and November 7, 1984 approaches.

Our correspondence rate has been over B0%. As the semiconductor
industry grows accustomed to using the form, and the Copyright Office develops
standardized practices, we project that the rate should diminish to 50% or
below.

Interim regulations to implement the mask work law were issued
January 3, 1985, 50 Fed. Reg. 263. The Office is now evaluating and

considering public comment before issuing final regulations.
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5. Automation

The second stage of COINS III, the on-line tracking of deposit
account registrations also known as DA-RIP, went into operation on February
23, 1984. Thus, about 55% of the registration workload is now being tracked
on-line. As early as May, 1983, it was recognized that the Data General
mini-computer being used for COINS production would not be able to handle the
63 workstations initially anticipated for the full COINS III system.
Therefore, plans were made to divide COINS between the current production
machine and a smaller machine now used for systems development; so that 39
workstations could access one machine and 24 workstations the other. This
necessitated upgrading the communications and magnetic disk capacity of both
machines, which in turn required upgrading the operating system software.
Unforeseen proble%s arose with both the hardware upgrading and system software
installations during the summer of 1984; and because the staff developing
COINS IIl were needed to help resolve these problems, very little progress was
made during that time toward completing COINS III. The implementation date
wag then re-estimated to be September 1984. However, as a result of these
delays, the size of the data base was fast approaching the maximum machine
capacity, and a data purge had to be undertaken. This took several months and
the estimated completion date was revised once again to early 1985. The
on-line software has now been completed and thoroughly tested.

In the meantime, the Automated Systems Office completed its study to
determine a replacement for the aging Data General mini-computers, deciding on
the new Data General MV 10000. This machine can support up to 192
workstations and has the added benefit of being able to run the COINS III
goftware with minimal conversion. Accordingly, a joint decision of ASO and
the Copyright Office was made that, rather than incur the operational problems

of running COINS III on the two older, low-capacity machines, the full system
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will be installed on the larger Data General MV 10000, which was delivered to
the Library on February 13, 1985 and is now undergoing acceptance testing.
The Copyéight Office will be training the staff on the completed COINS III
software using the development machine while the Data General MV 10000 is
being installed and tested along with the re-compiled COINS III software. It
is estimated that this process will be completed in the next four months.
Although implementation of the COINS III system in the summer of 1985
will undoubtedly benefit the Office, we expect to experience some productivity
decline at the outset. Once the period of training and adjustment caused by
conversion from manual to automated modes is overcome however, we expect to

begin to see gains in both efficiency and effectiveness.
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II. LEGISLATIVE ISSUES

In this section, the Copyright Office briefly reviews some of the
major legislative issues in the field of copyright that are likely to be
brought to the attention of this Congress. The question of United States
adherence to the Berne Convention is mentioned in the next section, but we

note here that adherence requires changes in our domestic copyright law.

A. Cable Television

1. Recent legislative proposals

On 'June 15, 1984, at the second session of the 98th Congress,
Representative Kastenmeier introduced H.R. 5878, a bill to amend the Copyright
Act of 1976 with respect to the structure and operation of the Copyright
Royalty Tribunal (CRT) and the implementation of the cable compulsory license.
The bill would have changed the Tribunal's membership from five to three
commissioners, and would have authorized professional staff (one economist and
one general counsel). It would have established additional criteria for the
Tribunal to consider in determining the reasonableness of rates and rate
adjustments pursuant to section 801(b)(2)(B) of the Copyright Act, including
the impact of the rates on cable subscribers both as to the availability and
cost of receiving copyrighted materiala. It would have excluded from the 1982
royalty rate adjustment distant sgignal equivalents represented by three

- distant independent broadcast signals in the case of any cable system which
does not carry any local independent television broadcast signals, or two

distant independent broadcast signals in the case of any cable system which
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carries any local independent television broadcast signal. It would have
clarified the‘existing section relating to judicial review of final decisions
of the Tribunal by providing that review shall be had on the same standards
and bases as any executive branch or independent regulatory agency. Finally,
it would have defined the concept of "gross receipts” under section
111(d)(2)(B) of the Copyright Act so as to allow cable systems to pay
copyright royalties based upon the receipts of cable systems only from
subscriber groups receiving particular "tiers" of service containing secondary
transmissions. 2/ This bill was approved by this Subcommittee, but it was
not reported by the full Judiciary Committee.

Some of the features of H.R. 5878 may be given further consideration in

this Congress.

2. Low power television

On October 12, 1984, the Copyright Office held a public hearing concerning
the status of low power television stations under the cable compulsory
license.  Having reviewed the statute and legislative history in connection
with an examination of the divergent views presented at the hearing and during
the comment period, the Copyright 0ffice concluded that the Copyright Act is

ambiguous on the issue of whether, when a cable system retransmits a low power

2/ In Copyright Office Final Regulations issued at 49 Fed. Reg. 13029,
13035 (April 2, 1984), the Copyright Office determined that the Copyright Act
does not presently permit any proration or other allocation of either distant
signal equivalents or gross receipts by subscriber groups where any secondary
transmission service is combined with nonbroadcast services in program tiers,
The Office accordingly, clarified its definition of gross receipts for the
"basic service of providing secondary transmissions of primary broadcast
transmitters.” 37 C.F.R. §201.17(b)(1) (1984). These regulations are under
review in court in National Cable Television Assoc. v. Columbia Pictures
Industries, Inc., et.al., Civil Action No. 83-2785 (D.D.C., filed September
21, 1983).
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television signal, the signal should be characterized as "local" or "distant"
for purposes of applying the DSE value formula. Consequently,in collecting
cable copyrighted royalties, the Copyright Office will take a neutral position
on this specific issue. The-O0ffice recommends legislative clarification of
this issue

In the same proceeding, the Office concluded that if Copyright owners and
cable systems wuniformly agree that negotiated retransmission consents
supercede the cable compulsory license requirements of section 111 cable
gystems, in paying royalties pursuant to that section, need not take account
of the aignal of a low power television station for which voluntary licenses
have been obtained. This is so provided that the negotiated license covers
all cable-retransmitted works carried by a particular broadcasting station for
the entire broadc;st day for each day for the entire accounting period. This

decision is published at 49 Fed. Reg. 39174-39175 (October 4, 1984).

3. Administration of the cable compulsory license

a. Nonproration of the distant signal equivalent value (DSE): The

Copyright Office recently issued final regulations, published at 50 Fed. Reg.
9270-73 (March 7, 1985), affirming without modification the Office's interim
requlations {published at 47 Fed. Reg. 21786 [May 20, 1982]) concerning the
calculation of DSE's after the FCC's June 25, 1981 deregulation of cable
television. The final requlations provide that proration of the DSE is
possible only as specifically legislated by Congress in the DSE definition of
section 111(f).

In summary: (1) The permissive substitution referred to in section
111(f) is governed by the FCC's former local content substitution rule, which
remains effective for purposes of the Copyright Act, and proration is

possible; (2) proration is also possible in the case of part time carriage
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for lack of activated channel capacity since these FCC rules remain in effect;
(3) substitution of distant signals newly authorized by the FCC deregulation
must be calculated at the full DSE value of the signal carried because
Congress did not establish an open-ended policy of permitting the reduction of
DSE values to correspond to actual signal carriage; (4) after June 30, 1981,
proration of DSE's based upon part-time carriage pursuant to the FCC's
late-night and specialty programming rules is no longer possible since the
FCC, by eliminating those rules, removed the justification for proration; and
(5) cable s&stema can no longer avail themselves of the syndicated program
exclusivity rules as a basis for substitution without calculation of a DSE for
such carriage. They may, however, continue to substitute other programming in
place of programming deleted pursuant to the FCC's sport exclusivity rule

without calculation of a DSE since those rules remain in effect.

b. Notice of inquiry regarding FCC's amendment of the Major

Television Markets List: The FCC recently published a final rule amending the

list of major television markets in section 76.51 of its rules to include
Melbourne and Cocoa, FfFlorida within the Orlando-Daytona Beach hyphenated
market. S0 Fed. Reg. 2565-70 (January 17, 1985). In response to a petition
from cable system representatives, the Copyright Office published a Notice of
Inquiry [at 50 Fed. Reg. 14725, (April 15, 1985)] inviting public comment,
views and information on the impact on the copyright law of a change by the
FCC in the major television market list, which has the effect for FCC purposes
of making a formerly "distant" signal a "local" must-carry signal, and related

issues,

c. The CRT's 1985 Cable Royalty Inflation Adjustment Proceeding:

Pursuant to section B801(b)(2)(A) and (D) of the Copyright Act of 1976 the

Copyright Royalty Tribunal (CRT) is authorized to adjust the cable television
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royalty rates and gross receipts limitations for inflation, upon the petition
of parties with a "significant interest” in the royalty rates. On March 8,
1985, the CRT received a joint submission from various parties representing
interested copyright owners and cable television systems whereby the parties
adviged that they had entered into an "Agreement of Settlement Concerning 1985
Cable Royalty Inflation Adjustment.” This Settlement Agreement would, if
effectuated, resolve all issues that would be raised in the adjustment
proceeding by these parties. Pursuant to the joint submission, the CRT
commenced an informal 1985 csble inflation adjustment proceeding and proposed
adopting the adjustment of royalty rates i/ snd gross receipts limitations 2/
suggested in the Settlement Agreement, to become effective with the first
accounting period of 1985. The CRT also requested comments concerning its
adoption of t.he' Settlement Agreement in lieu of holding more formal,

evidentiary hearings. See Notice Commencing 1985 Cable Royalty Inflation

Adjustment Proceeding and Setting Procedural Dates, 50 fed. Reg. 10989-91

(March 19, 1985).

d. Turner Broadcasting System Rate Adjustment Petition: 0On March

25, 1985, Turner Broadcasting System Inc. petitioned the CRT to consider its

guperstation WIBS a "national distant signal" and remove the 3.75 percent

4/ .893 (instead of the current .799) of 1 per centum for the first DSE,
.563 (instead of the current .503) of 1 per centum each for the second, third
and fourth DSE's, and .265 (instead of the current .237) of 1 per centum for
the fifth DSE and each additional DSE thereafter. See 17 U.S.C.
§111(d)(2)(B)(1984); 37 C.F.R. §308.2(a)(1984).

5 / The current $107,000 limitation would be raised to $146,000 and the
$214,000 limitation would be raised to $292,000. See 17 U.S.C.
§111(d)(2)(C)~-(D) (1984); 37 C.F.R. §308.2(b) (1984).
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royalty rate'f/ applicable to many of the large cable systems that carry the
satellite-delivered station., The Turner petition arques that since WIBS pays
copyright owners licensing fees that reflect the expanded audience WIBS
reaches nationally, WTBS creates, in effect, a superstation submarket of the
current syndication market. The petition further argues that when copyright‘
owners receive the 3.75 percent of gross revenues of cable systems which carry
WTBS in addition to licensing fees from WTBS, they receive a windfall double
payment. The petition requests that the CRT adjust the rate cable systems pay
for carrying WTBS from the current 3.75 fee to statutory rates for carriage of

other DSE's.

B. Works Made For Hire

In the 98th Congress Senator Cochran and Congressman frank introduced
identical bills (S. 2138 and H.R. 5911) which proposed significant changes in
the work for hire provisions of the law., No action was taken on either bill,

and the issues raised may again be presented to the 99th Congress.

f/ Pursuant to the final rule in CRT Docket No. 81-2, Cable Television
Royalty Fee Adjustment Proceeding, published at 47 Fed. Reg. 52146-59
(November 19, 1982), cable systems must pay 3.75 percent of their gross
receipts per additional distant signal equivalent resulting from carriage of
distant signals not generally permitted to be carried under the FCC's distant
signal rules prior to June 25, 1981. This rate adjustment was established,
along with a surcharge on certain distant signals to compensate copyright
owners for the carriage of syndicated programming, in reaction to the FCC's
elimination of its distant signsl rules and its syndicated exclusivity rules
in Report and Order in Docket nos. 20988 and 21284, 79 F.C.C. 2d 663 (1980).
[upheld 1n Malrite T.V. of New York v. FCC, 652 F. 2d 1140 (2d Cir. 1981),
cert. denied 454 U.S. 1143 (1982)]. The CRT adjustment was upheld in NCTA v.
Copyright Royalty Tribunal, 724 F. 2d 176 (D.C. Cir. 1983). The Copyright
Uffice 1ssued interim and later final reqgulations interpreting the Copyright
Act in light of the rate adjustment at 49 Fed. Reg. 14944 (April 16, 1984) and
49 Fed. Reg. 26722 (June 29, 1984).
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Under the present copyright law, works prepared by employees within the
scope of their employment are works made for hire. With regard to
commigsioned works, i.e., those prepared by independent contractors, only
certain categories of works may be considered works made for hire and then
only if the parties so agree in a writing signed by them. Whether or not a
work is made for hire can be important, The law pravides that in the case aof
such a work, the employer or other person for whom the work was prepared is
considered the author and will own all of the rights unless the parties
expressly agree in writing that this is not to be the case. Section 201 (b).

The work made for hire provisions of the law were subject to much debate
during the long revision effort; these provisions have been described in the
1965 Supplementary Report of the Register of Copyrights and in both the House
and Senate Report's as "the result of a carefully balanced compromise" that met
the objectives of the Copyright Act while recognizing the legitimate needs of
all interests involved. Some have questioned whether this delicate compromise

has been upset by the recent holding in Aldon Accessories, Ltd. v. Spiegel,

Inc., 738 F.2d 548 (2d Cir. 1984). In that case the court found that the
active supervision and contraol of one of the principals of Aldon made the work

a work made for hire; this was so even though the contractor was not a formal

or regular employee of Aldon. The second circuit found thst in enacting the

present copyright law, Congress did not intend to substitute a more narrow

definition of "employee."

Almost immediately following the effective date of the present law, groups
representing graphic artists, photographers, and free lance writers expressed
dissatisfaction with the way the work for hire provisions of the law were

being applied. They complained thst publishers were forcing artists and
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authors to give up their rights at bargain prices through the work made for
hire doctrine. They aver that the publisher gets the "best of both worlds" --
the work is considered a work made for hire for the purposes of vesting the
copyright in the employer yet the creator gets no benefits typical of an
employment relationship, e.g., vacation, unemployment insurance, medical
coverage, etc.

Publishers, on the other hand, arque that there has not generally been an
abuse of the work for hire doctrine, although some publishers admit that in
individual instances there may have been some abuses. They believe that the
present law has ample safeguards to protect creators from being dealt with
unfairly. Additionally, they claim that many forms of essential publications
would be impossible without work for hire agreements.

There are a nt'meer of issues that graphic artists, photographers, and free
lance writers have raised. Four major issues are discussed here. first, in
the case of a commissioned work, when should a work made for hire agreement be
signed. The present law does not specify a precise time. freelancers have
stated that publishers often demand work for hire agreements after the work is
completed or well under way. Some have complained that in certain instances
the agreement takes the form of a restrictive endorsement on the back of a
check sent in payment for the work. They would like the law amended to
provide that a work for hire agreement must be signed before any work on the
project is begun. Publishers, on the other hand, believe that this 1is
impractical and in certain instances, e.g., where time is of the essence,
impossible.

Another issue concerns which categories of works should qualify as works
made for hire. Ffreelancers would like the doctrine narrowed by deleting a
large number. of categories from the second part of the work for hire

definition; these types of works are used primarily by the print publishing
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and graphic industries. Publishers point out thst Congress carefully reviewed
publisher's problems in creating these categories. They also state that with
regard to some of the categories, such as encyclopedias and instructional
texts, the right of authors to terminate previously granted rights would be
unfair. Finally, they believe that any change in the categories would upset
existing business practices and would complicate the administration of rightsa.

Freelancers also recognize that deleting categories may not ba enough
since they believe that publishers will then demand sn aasignment of all
rights Tor the same price. Therefore, some freelancers may aeek to have the
law amended to provide that where there hss been an assignment of exclusive
rights, thoae rights must be exercised within two years. After that period
the unexercised right would become nonexclusive. Also, they may want any
contract to spellﬁout the price paid for each right.

Third, some freelancers believe that a work should not be considered a
work made for hire unless the actual creator gets certain employee benefits.
Publishera state that determination of an employment relationship has never
hinged on compensation or benefits; they point out that the issue is
determined by whether or not the employer or commiasioning party had the right
to direct and supervise the manner in which the work wss prepared.

The last issue concerns the unequal bargaining power between publishers
and freelancers and what some freelancera chsracterize as "unconscionable
transfers.* They want the sbility to have the contract reformed if the
publisher is "unjustly enriched." Publishers argue that this proposal ia ’
almost identical to one considered in 1963; that proposal, they point out,
was dismissed because of vague standards and a belief that it would lead to
unn;cessery litigation. Publishers state that work for hire agreements are
not per se unfair; employees may bargaein for and receive control of certain
rights. Additionally, publishera believe there are adequate safeguards for

any abuses.
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C. Home Recording for Private or Educational Use

The Supreme Court's long-awaited Betamax Z/ decision may not settle
all questions concerning off-air taping since it is primarily directed to
private, noncommercial time-shifting in the home. _3_/ The Court explicitly
approved the district court's finding that time-shifting for private home use
must be characterized as a noncommercial, nonprofit activity. In concluding
that such time-shifting was a fair use, the Court emphasized that since the
television audience had been invited to watch the entire program earlier,
reproduction of the entire work does not have its "ordinary effect of
militating against a finding of fair use." 2/ The opinion does not directly
address off-air taping of cable transmissions and subscription television, nor
the case of taping for purposes of "librarying." 12/

The Supreme C;JU[‘?.'S approval of time-shifting for private use also does
not resolve the question of off-air taping for educational uses. The

Guidelines for Off-Air Recording of Broadcast Programming for Educational

Purposes 11/ continue to provide an answer for some of these questions, but
other issues remain unresolved. Can a teacher make a "fair use" copy at home
for performance at school?

In the most recent litigation, the same court that had enjoined a school

district from the massive and systematic copying and retention of videotapes

of copyrighted works denied the school district the right to any future

_7_/ Sony Corporation of America v. Universal City Studios, Inc., 104 S.
Ct. 774 (1984), rev'g, Universal City Studios, Inc. v. Sony Corporation of
America, 659 F.2d 963 (9th Cir. 1981) rev'qg 480 F. Supp. 429 (C.D. Cal. 1979).

8/ 104 s. Ct. 774., 778-79.

9/ 1d, at 792-93.
12/ The only reference to librarying is found at note 39.

11/ H.R. Rep. No. 495, 97th Cong., 2d Sess. 8 (1982).
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temporary off-the-air videotaping of plaintiffs' copyrighted works. 13/ The
Court mentioned the Guidelines and noted that one plaintiff had not permitted
temporary off-the-air videotape use and two would not permit Boces to
videotape their works in the future for temporary use. Instead of discussing
whether the Guidelines should be applicable, the court looked at the fair use
factors and held that "[I]Jt is not reasonable to permit defendants to engage
in copying and using plaintiffs' works for a limited period of time when these
same copyrighted works are readily available from the plaintiffs for a limited
period of time." 13/

Other questions concerning off-air taping for use outside the home still
arise and have not been answered by either the reported cases or the
Guidelines; however, the use of rented videocassettes inside and outside the

home will probably be a more pressing issue in the 99th Congress.

D. Commercial Lending of Sound Recording and Audiovisual Works (Video)

1.  Sound recordings
The President signed the Record Rental Amendment on October 4, 1984, and

it became effective on that date. It has no retroactive effect, and it
automat ically expires on October 5, 1989. 15/ This amendment adds a new
section to the First Sale Doctrine (17 U.S.C. §109) giving the owners of
copyright in the sound recording and in the musical works embodied therein the
authority to decide how to market their property -- through sale, rental or

both; they do not have to authorize rentals. 12/

12/ Encyclopaedia Britannica Educational Corporation v. Crooks, 558 F.
Supp. 1247 (W.D.N.Y. 1983). See also 542 F. Supp. 1156 (W.D.N.Y. 1982),

13/ 558 F. Supp 1247, 1250, 1251.
1f/ §4 Pub. L. No. 89-450, 98 Stat 1727 (1984).

12/ See H. Rep. No. 987, 98th Cong., 2d Sess. 4 (1984); S. Rep. No. 162,
98th Cong., 1st Sess. & (1983).
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A compulsory licensing system for rental of recorded musical works is
added to 17 U.5.C. §115. 16/ But this system "is not intended to impose any
obligation on the owner of copyright in a sound recording to rent or authorize
rentals of that sound recording.” 1_7_/ Should these copyright owners decide to
authorize record rentals, amended section 115 provides for the payment of
royalties and also directs the Register of Copyrights to issue the necessary
regulations.

At the' time this amendment was enacted, there were approximately 250
record rental stores i;1 the United States. It was felt, however, thst the
development of the more expensive and longer lasting compsct disc could
magnify this problem in the future.

2. Video rental

It is estimated that there are now over 11,000 video specialty
stores 1?_/ in the United States. However, there are many other outlets for
video rentals -- grocery stores, drug stores, gasoline stations, and even
private homes. Video rental legislation was not enacted in the last Congress,
and questions concerning royalties and/or the legitimate wuse of rented
cassettes outside the home will probably continue to recur this session.

The public performance issue has been raised in seversl cases where a
videocassette was exhibited outside the home situation. In Columbia Picture

Industries, Inc. v. Redd Horne Inc., the Third Circuit affirmed the lower

16/ s. Rep. No. 162 at 7.

17/ 1d.

18/ This figure is based on a projection made by Video Store Msgazine
(Sept~ 1984) 52. A video specialty store is defined as @ retail store which
derives more than 51% of its gross revenues from sale or rental of video
products. Id.
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court's decision that the showing of video tapes in private screening rooms
was a public performance that infringed plaintiffs’ copyrights. 12/ Members of
the Motion Picture Association of America have also filed suit against prison
gystems which were showing rented videocassettes to prisoners. Recently, the
Wisconsin Health and Social Services Department has entered into a stipulation
with MPAA members agreeing to a permanent injunction from all unauthorized
transmissions or other public performance of the plaintifffs copyrighted

works. 20/

E. Jukebox Compulsory License

1. Administration of 17 U.S.C. §116

. Section 116 of the "Copyright Act establishes a éompulsory
license for puglic performance of nondramatic music on coin-operated
phonorecord players (" jukeboxes"). To obtain the compulsory license, a
jukebox operator must record each jukebox annually with the Copyright Office,
pay the annual royalty fee per jukebox to the Copyright Office, and affix the
certificate of recordation issued by the Copyright Office at an appropriate
place on the jukebox so recorded. The fees are deposited with the United

States Treasury for later distribution by the Copyright Royalty Tribunal to

19/ slip opinion, Civ. No. 83-5786 (3d Cir. Nov. 23, 1984) aff'g 568 F.
Supp. 494 (W.D.PA. 1983).

20/ 1n several other ststes the Attorney General has issued an opinion on
whether such a use is a fair use. California: public performance of rented
cassettes violates copyright law, OP 81-803, 567 PTC) A-1; Fflorida: all
institutions under the jurisdiction of the State should purchase or rent
cassettes only from the copyright owners or their authorized non-theatrical
distributors; Item 4, MPAA 1984 Composite Antipiracy Newsletter; Louisiana:
occasional showing of rented videocassettes to 20-30 incarcerated persons
would be a permissible "fair use." 29 PTCJ 480-81 (1985).
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copyright owners and the performing rights societies, such as the Amefican
Society of Composers, Authors and Publishers, Broadcast Music, Inc., and
SESAC, Inc.

In its last rate adjustment, the Copyright Royslty Tribunal determined
that the original statutory royalty of $8 per jukebox should be raised to $25
per jukebox effective January 1, 1982, and $50 per jukebox on Janua;y 1, 1984,
with a cost of living adjustment effective on January 1, 1987. Fifty dollars
per box is the current rate.

The number of boxes recorded with the Copyright Office has declined each

year since 1978, as the following statistics show.

Number of
Certificates Royslty Fees
Year Issued 21/ Rate Received 22/
1978 144,493 $ 8.00 $1,149,160.00
1979 138,158 8.00 1,100,909.00
1980 137,167 8.00 1,095,520.00
1981 135,338 25.00 1,076,019.00
1982 126,400 25.00 2,902,980.00
1983 114,326 ) 25.00 2,862,478.00
1984 103,798 50.00 5,188,423.00
1985 23/ 72,041 50.00 3,968,330.00

21/ The number of certificates issued includes both full-year and half-year
certificates. Also note that the figures for the earlier years may not agree
with those given out in the past. A recent review of the statistics has

resulted in a slight readjustment of some of these figures.

22/ The royalty fee figures have been rounded and do not include: interest
accrued nor deductions for operating costs, refunds or distributions.

23/ Note that the 1985 license’ year has not ended and these figures cen be

expected to increase by the end of the year.
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While estimates of the U.S5. jukebox population vary from the high of
400,000 (performing rights societies' eatimate) to a low of 250,000 (Amusement
and Music Operatora Association's estimate), very substantial noncompliance
with this compulsory license is evident. (This may be contrasted with a 97%
average filing rate by cable systems pursuant to 17 U.S.C. §111.) Recent
developments, however, create hope that negotiastions between the private
sector interests, initiated last year at the behest of this Subcommittee, will

lead to increased compliance.

2. Legislative proposals

Intense dissatisfaction by jukebox operators with the royalty
rates established by the CRT resulted in proposals in the 98th Congress (H.R.
3858; H.R. 4010; é. 1734) to establish a one-time royalty payment mechanism in
lieu of annual recordation of boxes and royalty payments.

At your request, Mr. Chairman, representatives of jukebox operators,
Jjukebox manufacturers, and performing rights societies began meeting last year
in an attempt to reach an agreement, which would resolve their respective
concerns. ‘

The Copyright Office understands that an agreement in principle has been
reached as a result of these negotiations. The parties continue to negotiate
about details, but there is every reason to hope that the Chairman's
initiative will lead to an agreement that may resolve this issue without
legislation and will ultimately increase the level of compliance with section
116.

The agreement apparently involves proposals for rulemaking by the
Copyright Office, with respect to recordation of boxes and the issuance of
certificates. In due course, the parties will formally petition the Office to
open a public rulemaking proceeding. The Office will respond as positively to
the proposals as is consistent with our rulemaking authority and the public

interest.
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F. Computer Software

There are two specific issues concerning copyright protection for software
which may arise during this Congress. In addition, of course, one must
observe the continued activity in the courts, the QOffice of Technology
Assessment, and elsewhere in attempting to define the acope of copyright in
software, its propriety and other "big" questiona.

Under the present lsw, the owner of an authorized copy of a computer
program is entitled to make a further copy of the program "for archival
purposes only." This is the result of the codification of the proposal of the
National Commission on New Technological Uses of Copyrighted Works (CONTU)
that the law prov'ide clearly that software is copyrightable subject matter and
that rightful users not be impeded in their use by copyright restrictions.
Thus, to guard against the possibility that theft, erasure, or electrical or
physical damage to the media in which programs are stored would seriously
adversely affect the operations of rightful users, Congress has clearly
authorized them to prepare archival copies. ‘These copies are not to be
proliferated or used on multiple machines; they are simply to provide
insurance against the unavailability of the copy which the user owns.

As part of a wide-ranging effort to safeguard their works against piracy,
several publishers of software have employed a variety of technological means
to prevent their software from being copied. Chief among these, and the one
with some potential copyright ramifications, is "copy protection." By various
means, software may be stored on a floppy diskette in such a manner that it
can be "read" into a computer's memory for use, but can not be copied onto
another diskette. While no such scheme is absolutely foolproof, copy
protection may be effective in;preventing a majority of users from making

unauthorized copies.
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To circumvent such systems, a number of programs have been written and -
distributed, sometimes openly, sometimes not, which permit the ordinary user
(as distinct from the computer professional or industrious "hacker" to whom
copy protection schemes may pose only a trivial delay rather than an
insurmountable barrier) to copy "protected" software. There have been no
court cases to date precisely testing the legality of such "de-encryption" or
"code-breaking" programs, although one District Court has granted a
preliminary injunction against the sale of a "PROM blaster" (a device used to
duplicate video game software stored in game cartridges). Atari, Inc. v. JS
& A Inc., 597 F.Supp 5 (N.D. Ill. 1983). It is possible, but not clear, that
such works might be held to infringe the copyright owner's rights in the
copied program. There may be an attempt by software copyrig#t owners to obtain
this result in tﬁe legislature. To the extent that some software copyright
owners use encryption methods which prevent the making of the one archival
copy to which users are clearly entitled under the law, such initiatives
should be cautiously evaluated. On the other hand, it appears that some copy
protectionisystems permit the user to make one or two (uncopiable) copies of
the software before "switching on" to prevent further copying. It seems
appropriate that a balance be struck between the rights of copyright owners
for protection against copying and the rights of users to be able to use that
which they have paid for, but the Copyright Office is not now prepared to
recommend any legislation.

Another private initiative about which you may hear is the desire of many
software proprietors to add software to the list of works (now limited to
sound recordings, motion pictures, and other audiovisual works) in 18 U.S.C
Sec.” 2319(b) for whose criminal infringement the penaltiesv are enhanced.
Proponents state two reasons why this should occur: enhanced penalties make

potential criminal cases more attractive to the Department of Justice and U.S.
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Attorneys with whom prosecutorial discretion lies, and, under the present law,
the criminal infringement of software which "drives" such audiovisual video
games as Pac-Man or Space Invaders may be subject to the enhanced penalties
applying to audiovisual works, while the criminal infringement of business or
scientific software, which result in no audiovisual performances or displays,
is clearly not.

The Copyright Office is unaware of any criminal copyright infringement
cases concerning software. It seems somewhat premature to say that this is
due entirely to the lower criminal penalties applicable to infringements of
this type of work, although this can not be completely ruled out. As to the
inconsistency between video-game and other software, an anomaly may exist.
The Office is not aware, however, of any litigation involving the application
of any criminal cépyright sanctlons against video-game pirates. If an attempt
were made to treat such games as audiovisual works for purposes of applying
criminal penalties appropriate for audiovisual works, it is not clear that the
effort would succeed; strict construction of criminal laws might result in the
imposition of the standard penal provisions rather than those for sound

recordings, motion pictures, and other audiovisual works.

G. Satellite Issues

1. U. S. Ratification of the Brussels Satellite Convention

An important step toward world-wide cooperation in the
international protection of copyrighted programming carried by satellites was
taken on October 12, 1984, as the United States Senate ratified the Convention
Relating to the Distribution of Programme-Carrying Signals Transmitted by

Satellite (the Brussels Satellite Convention).
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Only 20 years ago the Telstar satellite carried the first live television
signals across the Atlantic Ocean. Since then satellite transmission has
become a powerful force in the delivery of television signals of nearly
perfect quality all across the world. But the unauthorized reception and
distribution of those signals ("poaching") has deprived copyright owners of
the revenues they could obtain by licensing their works.

The unauthorized interception and distribution of American programming
transmitted via satellite has occurred throughout the Western Hemisphere, but
most particularly in the countries where the natural "footprint” of those
signals extends, in part of Canada, Latin America, the Caribbean, and Mexico.
As more powerful satellites are launched into space, the problems of satellite
poaching may extend beyond the Hemisphere and take on global proportions.

The Conventic;n was ratified by the United States Senate without any
amendment of domestic law. The United States ratified the Convention on the
basis that the obligations of the Convention were satisfied by provisions of
the existing communications and copyright laws. Congress subsequently amended
the communications law and established civil and criminal penalties for
satellite piracy in certain cases. Section 705 of P.L. 98-549.

The Convention, developed in Brussels in 1974 and now consisting of nine
member states, obligates contracting states to take adequate measures to
prevent the unauthorized distribution of programming carried by satellite on
or from their territories. The Convention leaves each state free to choose
its own method of implementation including designation of the specific

beneficiaries of protection. The Convention, however, exempts signals which

51-527 o - 85 - 4
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are intended for direct reception from satellite by the general public; these
brosdcast satellite saignals are generally already regulated under the
copyright or neighboring rights regimes of most states. Nor does the
Convention apply to individual reception of satellite signals for purposes of
private viewing (the "back-yard" satellite dishes).

Ratification by the United States of the Brussels Satellite Convention
will not 1in itself stop unauthorized retransmissions of satellite-borne
signals. Ratification will confirm, however, that foreign program-originating
organizations, are protected against unauthorized distribution in the United
States: moreover, it will serve both as a model to other nations which look
to the United States for guidance in resolving questions raised by new
technologies and as a bench-mark of fairness from which the United States can

aeek similar treatment in the markets of our trading partners.

2, "Back-yard" satellite dishes

The 98th Congress enacted a major reform of cable communications
law by passing Public Law 98-549 (hereafter the Cable Communications Policy
Act of 1984). The law provides for the first time a comprehensive framework
for cable industry operations in this country. Although the law at more than
one point states that it does not affect rights and liabilities under the
Copyright Act, the law deals with certain issues that have copyright policy
implications. One is the treatment of direct reception of satellite signals
by "back-yard" satellite dishes (discussed in the next paragraph) and the
other is theft of cable service (discussed in the next subsection.)

New section 705 of title 47 replaces section 605 of the Communications Act
of 1934, Section 705(b) requires owners of rights in "satellite cable
programming" to develop marketing systems to authorize private viewing at home
where the signals have not been encrypted. If the signals are encrypted, then
unsuthorized reception is prohibited snd rightsholders have been given new

remedies and penalties.
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3. Theft of cable service

Section 633(a)(1) of the Cable Communications Policy Act
prohibits any person, without proper authorization, from intercepting or
receiving any communications service offered over a cable system, or from
agsisting in such sactivities. Penalties in the nature of fines and/or
imprisonment are imposed for violstion of the law.

The federal government has now joined with many states who have enscted
cable service theft laws; the new federal law specifically does not preempt
state laws. According to Cable/Vision (April 1, 1985) at 37, sll but 17
states have toughened their laws in recent years. Cable operators sue
individusl violators and distributors of illegal equipment.

In a major éevelopmenl, an ad hoc group was organized last fall (the
Coalition Opposing Signal Theft), whose members include representatives from
program suppliers (the motion picture industry and professicnal sports),
equipment makers, cable networks and cable operators. The group will stress
that cable service theft is a crime, will serve as a resource center for
combatting cable service theft, and will assist the member industries in

lobbying the remaining 17 states for stricter theft-of-service laws.
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III. INTERNATIONAL COPYRIGHT ACTIVITIES

Protection abroad for works of United States authorship has become a major
concern to American industry. The quality of foreign copyright laws has
somet imes been criticized. The adequacy of the treaty bases upon which the
international recognition of authors' rights rests has been questioned by
some,

Business men and women have been pressing their government to use its
power and influence to reshape the network of international copyright
arrangements; yet; where this may lead us is not entirely clear.

It is not the purpose of this hearing to explore in depth the many
proposals for improving the global protection of copyright, or the
implications of such efforts for our own domestic copyright policies. But,
the Copyright Office wishes to note certain key developments as of possible

interest to the Subcommittee.

Asian Meet ings

The Copyright Office has participated in a number of international
meet ings and missions whose substance may briefly be noted.

In April and May of 1984, the Copyright Office was represented on a United
States delegation to Taiwan and Singapore, to discuss ways in which the piracy
of United States works in those places could be reduced through the

improvement of local copyright laws. We worked closely with the International
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Trade Administration, the United States Trade Representative and the
Department of State, providing technical support based upon our familiarity
with foreign copyright laws and practices, international conventions and the
overall problems of building balanced copyright systems in developing
countries.

In November 1984, we provided similar support to a United States
delegation to South Korea.

Most interestingly, we participated in a series of copyright seminars
organized in three ASEAN states, Malaysia, Thailand and Indonesia, in January,
1985. These seminars were jointly proposed by the Office of the Pacific Basin
of the ITA and the Copyright Office. The idea was warmly supported by the
concerned United States embassies and the Department of State. Our feeling
was that the graéual development of modern copyright systems in the region
characterized as the Pacific Basin called for the United States to listen to
local needs and fears as much as to insist flatly upon an end to piracy of our
works. These seminars brought a small group of United States specialists into
open discussions with loc;l experts and interests. The frank exchange of
viewpoints, concerns and options was, we believe, every bit as valuable in

building for the future as are trade-based exhortations.

Copyright Office Report On Protection of U.S. Works Abroad

Many of the attitudes of the Copyright Office on the problems of
protecting authorship throughout the world are reflected in a report we
published at the close of 1984. Our objective in writing the report, which
was requested by Sentor Patrick Leahy and Representative Michael Barnes, was

to provoke thought and discussion within the Congress on the relationship
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between bilateral trade incentives to promote better protection of copyrighted
works abroad and multilateral copyright tresties. In short, to examine the
utility end fairneas of ultimately coercive trade incentives and to compsre
these devices with the gradual consensus-building process of the Universal and
Berne copyright conventions.

UNESCO-WIPO Copyright Meetxngs on Private Copying, Video snd Audio Rental,
and Computer Software

There were a number of meetings held under the auspices of the World
Intellectual Property Organizeiion (WIPO) and UNESCO, exploring contemporary
copyright problems: which are all too familiar to this Subcommittee and the
Congresa as a whole: protection of computer software, rental rights for sudio
and video recordings, private copying, and copyright aspects of direct
satellite broadca;ting. We believe it is fair to say that the questions asked
by the Chairman and members of this Subcommittee when these subjects have
arisen are similsr to those raised in Psris snd Geneva.

The Copyright Office believes that developments in foreign countries with
respect to private copying and rental rights could usefully be examined by the
Congress, if these issues are given considersation by the Subcommittee. It is
not aimply a matter of whether we should have such rights becsuse foreign
countrieas do or vice versa. It is a practical matter of evolution of & globsl
marketplace; If major foreign markets for United States audio and video works
adopt relstively similar spproaches to rentsl rights, then, if only as s trade
matter, we may come under pressure to reciprocste; and, such pressure need not
involve either copyright convention.

In February WIPO and UNESCO held the first meeting to consider
specifically copyright protection for computer software. It was a most
interesting‘beginning to a study program which will doubtlessly continue for

the next several years.
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At the risk of oversimplifying a complex question, we feel that two trends
were revealed at this meeting: 1) most industrialized countries seem to
prefer the protection of computer software under copyright and approve of the
applicability of exiating copyright conventions to this new category of works;
and, 2) few seem to know in what manner traditional copyright doctrines should
be applied to determine rights, infringement and permisaible uaea of
software. Put another way, most industrialized countries have found software
copyrightable subject matter, but lack the experience of 1litigation or
specific legialation to be aure about the precise extent of copyrightability
in any given piece of aoftware.

The dispute between Japan and the United States over industrial property
protection veraus copyright protection for software appears to have been
reaolved initiall; in favor of copyright. But, the essentials of this debate
may have shifted to a "North-South" disagreement (that is, western developed
countries and Japan versus many developing countries and some aocialist
countries).

The emerging consenaus of industrialized countries in favor of copyright
in principle ahould not be taken to mean agreement on the kind or level of
copyright protection for software which may be appropriate as time passes.
Subjecting software to copyright protection does not mean that all software or
all parta of software are copyrightable; prasumably, it doea mean that basic
righta to control reproduction, adaptation, performance or display, and
distribution depend upon the extent to which creative authorship is found to

exist.

United States Adherence to Berne

Finally, the Copyright Office would like to call attention to
consideration of United States adherence to the Berne Convention for the

Protection of Literary and Artistic Property. Private sector and governmental
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groups are studying the pros and cons of United States adherence to Berne with
principal reference to today's realities and the perceived challenges of
tomorrow, rather than as a theoretical exercise in the "philosophy" of
authors' rights. Ffor example, the Authors' League of America has formed a
small group to study problems of implementing legislation. All of this is
tentative and exploratory -- the possible beginnings of a difficult and
time-consuming process.

This hearing is of course not the place to explore the many issues which
adherence to Berne must necessarily raise. But the Copyright Office urges the
Subcommittee to engage itself Fully in the matter of Berne adherence and,
ideally, to coordinate with its Senate counterpart a program for thorough
analysis of the impact of adherence upon our present copyright law as well as
certain important‘areas for possible future development.

Thank you for the opportunity to report on the condition of the Copyright
0ffice and on some of the major copyright policy issues. My colleagues and I
would be pleased to respond to your questions, either now or at a later time

for the record.
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Appendix A

COPYRIGHT OFFICE KEY INDICATORS
SEPTEMBER 20, 1584

FY FY FY FY Fy FY
1979 1380 1981 1982 1983 1984
700
o |
593 I
600 _——
537 R 526.000 525,000
502,500 o 522.000
500 432500 £10.200 ireryll 520
451,000 = - 520,000

9% DECREASE FY 1979 TO FY 1984 (00)

(121 LESS ACTUAL STAFF)
WOHRK COMPLETED~-16% INCREASE FY 1979 TO FY 1984 {000)

(74.000 ADDITIONAL CLAIMS COMPLETED PER YEAR)
= RECEIPTS—24% INCREASE FY 1979 TO FY 1984 (000}

(96,000 ADDITIONAL CLAIMS RECEIVED PER YEAR)
INVENTORY —3% DECREASE FY 1979 TO FY 1964 (000)

(4,200 LESS CLAIMS ON HAND)

€132 Satary 1008



102

Mr. KasteNMEIER. Thank you, Mr. Curran. I would also hope to
have your second appended statement, which you have just deliv-
ered, in writing.

Mr. CurraN. I will supply it for the record, sir.

[The summary statement of Mr. Curran follows:]
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STATEMENT OF DONALD C. CURRAN
THE ASSOCIATE LIBRARIAN OF CONGRESS AND
ACTING REGISTER OF COPYRIGHTS
COPYRIGHT OFFICE
Before the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice
House Committee on the Judiciary
99th Congress, First Session
May 1, 1985 -

The Place and Role of the Copyright Office
of the Library of Congress

The Library of Congress through law and historical development has
become in its 185-year history the custodian of the largest collection of
intellectual property gathered in any one place. It is no accident that the
Congreas in 1870 gave the Library of Congress responsibility for administering
the U.S. copyright law. It is the one place in the U. S. Government where the
creator of intellectual property and the user of the proberty come together,
promoting "the progress of science and useful arts." ‘

I would like to share with you our thoughts on the place snd role of
the Copyright Office. The Copyright Office became a aeparste department of
the Library by statute in 1897.

We have s somewhat biased view but we believe that the Nation has
been well served by the Library and its Copyright Office, and that it will

continue to be so in the future.
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The benefits flowing to the national library and the world of
learning as a result of the deposit system are both tangible and intangible.
It brings to the nation in one place a vast body of intellectual property,
published and unpublished, created by our citizens in all formats, shapes and
sizes. Much of what is obtained through deposit is not readily available, nor
indeed available at all through conventional purchase order arrangements. O0f
course the Library obtains many thousands of items world-wide through
purchase, gift, and exchange, but copyright deposit continues to be a key
element of our total acquisitions effort. Our collections are replete with
unique materials acquired through the deposit process.

Substantial benefits also flow to the copyright system in the
relationship of a major U. S. cultural institution with the copyright process.
We believe the Library has an intellectually stimulating working environment
which is both attr.active and supportive of the Copyright O0ffice. We are able
to attract and keep people who understand the importance of protecting
intellectual property. In like manner, Library management is sensitive to the
significance and importsnce of an activity whose function is to examine,
catalog, record, and process intellectual property pursuant to the copyright
law of the United States. These are not qualities always found in a large
government bureaucracy. The Library of Congress and its Copyright Office are
compatible and mutually supportive.

The responsibilities of the Copyright Office are plainly set forth in
Title 17. The Register directs all administrative functions and duties under

Title 17 not otherwise specified. Section 702 authorizes the Register to
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establish regulations for the administration of the copyright law with the
approval of the Librarian of Congress. The Register is appointed by the
Librarian and carries out the dutses of the Office under his general direction
and supervision. Copyright law is sometimes characterized as arcane or even
metaphysical. Perhaps so; however the functions of the Qffice and the
Regiater need not be. Our purpose is to administer the law as it exists in a
fair and equitable manner and to assist the Congress and the Nation in the
development of copyright policy responsive to the public interest. We serve
the Congresa and the Nation, and it ia our intention to do so in aa evenhanded
a8 fashion as posaible. The duties of the Register are most succinctly stated
in the position description certified by the Library.

"The Register of Copyrights is reaponsible for
administering the copyright law in the public interest,
accepting or rejecting claims to copyright, and opersting
the Copyright Office in such a manner as to give maximum
service to creators and usera of literary snd artistic
property and their attorneys and representstives. The
Regiater of Copyrights has the responsibility of serving as
principal technical adviser to the United States Government
on national snd international copyright matters and advising
Congressé concerning the provision of the Constitution

vesting the power in Congreas to "promote the progress of
Science and useful Arts ...”
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Mr. KasTeENMEIER. With respect to the value of the Library of
Congress and its collections and copyright deposits, with which I
concur, doesn’t the Berne Convention adherence affect that func-
tion, prospectively, in this country?

Mr. CurraN. We understand that is one of the issues which, of
course, would need to be carefully considered and thought out.
When we talk about adherence, there are many, of which, obvious-
ly, I am not competent to go into today. But there is a significant
point of view that suggests that the deposit laws can be—that you
can have deposit laws and still be in adherence to Berne. Many
countries, presumably, as I understand it, do that. And that would
be precisely our point, to ensure that the kinds of things which we
think are critical and important in the American copyright system
are preserved in any Berne adherence. Considerations that might
be made here.

Mr. KasTeENMEIER. Well, I note your urging this subcommittee to
engage itself fully in the matter of Berne adherence and you fur-
ther instruct us to coordinate with the other body, with the Senate
counterpart, I gather.

Mr. CurraN. Our remarks there, and I hope they are not misin-
terpreted, are simply to suggest that any consideration of Berne ad-
herence necessarily involves both the House and the Senate, and
certainly that is true with regard to any changes in legislation that
might be required in that process.

Mr. KAsTENMEIER. Mr. Ladd, for whom I have great personal af-
fection—I have known him for many, many years—gave 3 months’
notice before his departure. Now, it'’s 3 months, maybe 4 months
have gone by and, even though you are doing a splendid job, Mr.
Curran, we don’t have a permanent Register. Can you tell us why
the selection process is taking so long?

Now, I know it is the Librarian’s function and not yours, but still
I think you must be close enough to it to give us some advice on
what is transpiring.

Mr. CurraN. I share your concern. And I would only—if I may
take just a couple of minutes to take you through the process, but I
will speak to the end first. The best qualified list is in the hands of
the Librarian. I understand they are making appointments for
interviews now, and then, hopefully, they will be interviewing in
the immediate future. To set up appropriate interviews, and that
decision will be forthcoming in the near future.

The worst is behind us as far as I know. The process is, however,
unfortunately long and tedious, and I share your concern. I am
sure the Librarian shares your concern. And perhaps we need to do
something about that. But the process in this case was in the first
instance to organize a search committee, since it was considered a
matter of some importance, to find people who might not otherwise
come forth through an advertising process, and that consisted of
Dan Lacey, a vice president of McGraw-Hill, Bob Wedgworth, the
executive director of the American Library Association, and Stan-
ley Gortikoff, president of Recording Industry Association of Amer-
ica arﬁ:l, I believe, chairman of the board of the Copyright Council
as well.

That group did make some effort at trying to search about and
find people who would be willing to take the job and might be in-
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terested in doing it. And they did their thing and that took some
time. At the same time, we were advertising in accordance with
our own rules and regulations in appropriate newspapers, and I am
not sure which ones, but there were a list of papers where we were
advertising. And then there is a process of going through the list
and determining those who are qualified. This is in accordance
with the Librarian’s regulations and systems.

That having been done, then there is a panel of senior manag-
ers—I was not one of them—who looked at these people who were
determined to be qualified, and from that, weeded it down to a best
qualified list. And that is the group the Librarian now has, and he
is setting up interviews and appointments.
| I share your concern, sir. I think it is intolerable and it is too

ong.

Mr. KasTeENMEIER. If you will permit an aside, I hope they are
not using the same computer the White House is. [Laughter.]

Mr. CurraN. We are in the legislative branch, sir. I don’t think
we do that.

Mr. KASTENMEIER. Maybe at this point I should yield to my col-
league, Mr. Boucher, for any questions he may have. Obviously, we
are going to be running off here in a moment or two.

Mr. BoucHeR. Thank you, Mr. Chairman. I really just have one
question.

We have heard some testimony today from the Chairman of the
Copyright Royalty Tribunal, during the course of which she has
suggested that additional staff be provided for that agency. It is my
understanding that the agency relies today on the Copyright Office
for its technical and research support.

Do you believe that that relationship should continue in that
manner, or do you think that the Copyright Royalty Tribunal
should be given that staff on its own?

Mr. CurraN. I think it is a fair question, and I think it is one
that I don’t believe I can accurately summarize or characterize
very briefly here. The background of the 1976 act is one that I, per-
sonally, am not familiar with. I am going to ask Dorothy Scrader,
our counsel, who is much more knowledgeable about this than I, to
add her comments.

But we run the Licensing Division as provided by the law; and,
frankly, I think that works rather well. As far as I know, it works
rather well, and my experience might be not shared by others. But
the process of—there are 25 people who are doing this: The process
of carrying out the law, of collecting the money, issuing the li-
censes, doing all the things—investing the money—works as far as
I know as smoothly as that sort of thing can work. And the Library
supports it rather heavily; that is, the division itself, with the re-
sources of the Copyright Office, which are not charged back I
should add, the space which is not charged back, an assortment of
things that we do to see that they get their job done. And as far as
I know, they do precisely that: They get their job done.

Now, the kinds of things that the Tribunal wants some assist-
ance in doing are decisions that the Congress is going to have to
decide. I mean, what do you want the Tribunal to be? Do you want
it to be a judiciary kind of thing, a tribunal that makes certain de-
cisions among competing parties? Do you want it to have a differ-
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ent kind of responsibility and a different kind of role? This is
where I think you have to go back to the act of 1976 and start over,
and say, well, and if you want them to do certain kinds of things,
then I guess you are going to have to give them the staff to do that.

Mr. BoucHER. Thank you. We do need to depart now. Thank you
very much for the answer.

Mr. KAsTENMEIER. Certainly. Otherwise, we miss the vote.

Does the gentleman wish to pursue this?

Mr. BoucHEeR. It would be helpful, perhaps, if you could make
some written response. I wouldn’t want to put you to a lot of trou-
ble.

Mr. KasteNMEIER. 1 would make the same request. I have a
couple of questions as well, but I think we should adjourn in view
of the hour, and the fact we have to go vote again. So we will put
our further questions to you in writing. And we thank you very
much for your appearance today.

Mr. CurraN. Thank you, sir.

Mr. KasteENMEIER. This terminates our hearing today.

[Whereupon, at 3:52 p.m., the subcommittee was adjourned, to re-
convene subject to the call of the Chair.]
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ADDITIONAL STATEMENTS

National Cable Television Association James P Mooney 1724 Massachusetis Avenue, Nortrwe st
Presidera & ‘Washington, D.C. 20036
Chiet Executive Officer 202 775-3655

May 8, 1985

The Honorable Robert W. Eastenmeier
Chairman

Subcommittee on Courts, Civil Liberties,
and the Admipistration of Justice
Committee o#th{\bdudiciary

U.S, House of PRepresentatives

Washington, D.C. 20515

Dear Mr. Chairman:

On behalf of the National Cable Television Assoclation, I am plezsed to
transmit our statement concerning administration of the Copyrigat Aet of
1976.

NCTA respectfully requests that this statement be made part of the
record of the Subcommittee's oversight of the Copyright Royalty Tribunal and
the Copyright Office in the administration of this Act.

Sincerel/y
&: P. Mooney

JPM/efg
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THE NATIONAL CABLE TELEVISION ASSOCIATION

BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE

COMMITTEE ON THE JUDICIARY

U.S. HOUSE OF HEPRI:"SE&NTATIVFS

CONCERNING OVERSIGHT OF THE ADMINISTRATION OF THE

.

COPYRIGHT ACT OF 1976

May 1, 1985
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The National Cable Television Association-appreciates this opportunity
to provide the subcommittee with its views on the adminstration of cable-

related copyright law.

" NCTA is the principal trade association of the cable television
industry. Its members include over 2,000 cable television systecs operating

throughout the United States, serving approximately 28.5 million homes.

Cable television exercises onme of the four compulsory licenses granted
by Congress in its 1976 overhaul of the federal copyright laws. Cable thus
has extensive experience with the Copyright Royalty Tribunal and with the
Copyright Office of the Library of Congress. Last year, cable operators
paid 87 million dollars for the use of their .compulsory license in the
retransmission ‘of programming from distant comzunities. NCTA anticipates
that payments for 1985 will exc.eed 100 million dollars.l/ Ultimately, of

course, it is cable consumers who bear the cost of these copyright fees.

1/ Neither of these figures reflects the separate copyright compemsation
paid by cable operators directly to satellite video programmers, such as
Hame Box Office or Nickelodeon, whose programming is carried on cable

systems ihrough independent coptractual arrangererts.
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.The CRT-established royalty rates for distant signals and the Copyright
Oftice a.ccouhting rules used to compute liability under these royalty rates
have a substantial, composite effect: they restrain the number of
programming alternatives available to consumers over cable systems by

ar‘ti'ficially inflating the price of those distant signals.

- The Copyright Act of 1l976 has been used, in effect, to do exzctly what
Congress intended that it Shou.ld not do. It has been used to cross the
threshold that has divided copyright pr‘oblems'frcn communications policy.
The consumer pas paid the price for this expansive application of the

Copyright Act through less choice in programming at higher cost.

In order to better appreciate. the dimensions of this problenm,.it may be

helpful to review events which have led us to this situation.

i’rior to the adoption of the Copyright Act in 1976, the Supreme Court
had held clearly and unequivocally th;t under the then-existing copyriéht
law, cable was subject to no liability for retransmission of program
signals. All of that changed with the 1976 Act. Aé the House Judiciéry

Committee stated:

“In general, the Committee believes that cable systems are commercial
enterprises whose basic retransmission operations are based on carriage
of copyrighted material and that copyright royalties should be paid by

cable operators to the creators of such programs. The Committee
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recognizes, however, that it would be impractiecal and unduly burdensome
to require every cable system to negotiate with every copyright owner

whose work was retransmitted by a cable system."2/

Accordingly, Congress granted a compul sory license to cable for the
retransmission of broadcast signals and required it to pay royalty fees for

the retransmission of distant, nonnetwork programming.

In 1976, the Federal Communications Commission had an elaborate series
of rules in effect which restricted the number of distant signals
(generally, a signal whose primary transmitter was located 35 miles or more
fran the cable system) which could be imported by a cable operator.
Conéress was well aware in 1976 both of the tension betweern communications-
policy and the copyright laws and of the fact that the FCC's distant signal

rules were under review.

*While the Committee has carefully avoided including in the bill any
provision which would interfere with the FCC's rules, or which might be
characterized as affecting 'communications policy', the Committee has
been cognizant of the interplay between the copyright and the

communications elements of the legislation. . . . Specifically, we

2/ H.R. Rpt. 1476, 94th Cong., 2nd Sess. 89 (1976).
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. would urge the Federal Communications Commission to understand that it
was not the intent of this bill to touch on issues such as pay cable
regulations or the increased use of jmported distent signals."3/

(emphasis added)

On Jﬂy 22, 1980, the FCC after years of review repealed the rules
limiting distant signal érriage by ca'ble systems, finding that they
ha_d caused ";ignificant sacrifices in consumer welfare."y/ The Commission
" went on to note: "The costs of ow current regulations fall on existing and
) potentlia.l' cable _subscribérs, each of whom is denied some increase ‘in freedon
of choice, The costs . .' . also fall on sociéty as a whole, to the extent
we have inadvertently stifled some participants in the system of freedom of
expression. "5/

By ei,iminating the rules restricting disi:ant sigpnal carriage, it was the
intent of the FCC to further federal communications policy which pramotes
the 'gvulability to cable subscribers of the broadest possible diversity of

programming sources. As FCC Chairman Ferris noted: "By today's action, tie

-3/ I1d., at 89,
'5/ Report and Order in Docket Nos. 20988, and 21284, 79 FCC 2d 673 (1980).

5/ Id., at 674.
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FCC has removed the regulatory debris of a previous decade; we have thus

expanded the choices that consumers will have in the future.?®f/

Unfortunately for consumers, a mere two years later the Copyright
Royalty Tribunal took action to undo that expansion of choioe.

The 1976 Act established statutory rates for the importation of distant
signals, but also provided that the CRT could adjust those rates if the FCC
changed its signal carriage rules. Following the elimination of the distant
signal carriage restrictions by the FCC, the CRT in 1982 issued a ruling
which raised the copyright royalty fees for distant signéls added as a
result of the deletion of the FCC*!s rules. The new rates for these added
sigﬁals were almost H00% over the average rate, and as much as 1500% over
the lowest rate, paid by cable operators prior to the CRT ruling, The

result of this draconian increase was predictable: consumers were hurt,

After the CRT decision, subscribers in many markets were unwifling or
unable to finance the huge cost increase, so signals such as Ted Turner's

WTBS superstation and the Chicago Cubs' station HGN'were dropped from cable

&/ 1d., Separate Statement of Chairman Chanles Ferris, at 890,
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systems, A study by NCTA revealed that, in all, 76 percent of the systems
affected by the CRT decision were forced to drop distant signals, Over 10

million hores across the country lost the availability of alternative

programoing.

Even worse, this CRT rate adjustment was more than simply a one-time
disaster for cable consumers. The economic ceiling imposed in 1982 by the

CRT still acts today as an artifieial, regulatory barrier to pr;ovid;i.ng core

programming on cable television,

While tae provision of distant signals over' cable systems is of value to
consumers in terms of diversity and freedom of choice, the economics of
these signezls historically have been marginal to cable operators. .Cable
.consu.mers frequently have indicated a desire to receive these distant,
cormercial television signals, but they have not generally been willing to
pay the kind of premium prices paid for ad-free programming such as Hcm_e Box
Office and Showtime., The imposition of the CRT copyright royalty rate has
severely impdcted this marginal situation and made c'arrying these additionzl
signals simply too costly for many consumers. Accordingly, these consumers

are denied the expanded choice in programming that federal communications

policy has sought to provide.

In 1982, when the CRT handed down its decision, there were approxicatelsy
29 million zable homes across the country. Now there are over 38 million.

Most of the cities which were unwired in 1982 have since cocpleted the
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franchise process and either r;ow bave, or soon will have, cable television.
available to their consumers, Perhaps more im.portant, where cable systems

. have been in operation for several years, there exists a pattern in the
industry for systems to upgrade the facilities and services available to
their consumers, There is technical capacity in cable systa_ns all around
the 'country to bring consurers additional programming through importation of
distant signals, but carriage of these signals is effectively prohibited by

the copyright royalty rates established by the CRT.

Some fine-tuning of the CRT and Copyright Office rules also may be
necessary in order to relieve this anachronistic, anti-consumer impact and

allow consumers access to the greatest possible choice in programming.

Here are basic principles that should be followed to ensure a fair and

balanced copyright policy for consumers:

o Sonsumers should not pay copyright rovalties on prograpming they
do not receive, Consumers today are forced in three different

ways to pay copyright royalties for prog-ammiﬁg they do not even

receive,

The Copyright Office currently treats contiguous systems under
common ownership and operating out of the same headend as a
single cable system for copyright royalty purposes, regardless of
the programming carried by each system. Yet these systems zre

generally progracmed independently of each other and frequently
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.do not provide all of the same programming. Under Copyright
Office rules on contiguous systems, consumers are charged
copyright royalties for distant signals imported into a
neighboring system, even if their system does not even carry

those signals.

A dramatic ibllus'tration of this inequity reeehtly occurred in
Pittsburgh. A cable compahy, 'uhich owned cable systems in .
several suburbs of Pittsburgh, acquired the franchise_ for the
city itself, A total of six distant signals were provided over
all the systems; but the most any"single system carried was two,
énd which two varied from system to system. With the acquisition ‘
of the franchise for the city of Pittsburgh, these ihdépendent
systems became one glant, contiguous 'system for copyright royalty
purposes, Under the quyr‘lght Office's rules, royalty would be
charged against the revenues for &ll cable subscribers for all
six different signals, even though the total ‘number of distant
signals received by any i;ldividual cable subscriber was oniy two.
Because the copyright rules consider Pittsburgh and its suburbs
now to be a single systeas, local consumérs would be forced to pay
‘more than $2,000,000 a yearvextra for copyright royalties without

receiving any additional programming.

Where cable systems are operated a2s independent, franchised
entities, they-should be treated as separate entities for

copyright purposes.,
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In addition to the problem of contiguous, commonly-owned systems,
consumérs are required in another way to pay for programming they
don't receive. Because of the accounting mechanisms established
by the Copyright Office under the Act, consumers must pay
copyright royalties on distant signals based on the system's
subscriber revenues for a six-month period, even if the signal

was not provided throughout that six-month period.

A major component of the Cable Cormunications Policy Act of 1984
provides cable operators with greater flexibility to change their
programming line-up offered to consumers., When consumers act
through the marketplace to reject a particular prlogramming
service, operators will remove that service from the system and
switch to another. Yet under the current copyright iaw,
consumers would continue to pay royalties for the service they &o
not want -- and do not get -- throughout the full six-month
period. This problem could be mitigated by substéntiaily

shortening the accounting period to reduce consumer liability.

Finally, the Act currently forces payme:nt of a minimum copyright
fee by consumers through their cable systems even if the system
carries no distant signazls at all. This problem could be solved
by eliminating the minimur payment provision, allowing consumeré

to pay only for those signals they actually receive,
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© Consumers should pav copyright rovalties based on the programming
wammmmum Currently

consumers in small communities must pay a greater rate for the
second and third distant television s_ig-nals than consumers in
large metropolitan areas, In other words, cable consumers must
pay more dearly for diversity if they happen to live in small
cities. Consumers should be treated equally, regardless of the

size of their communities,

o Consune %) ot over- t ro jes. Currently,
consumers must pay royalty fees f;ar distant signals based on ‘the
revenues from the tier of programming services which includes
those signals. Yet, typically, these tiers include mar"‘y made~
for-cable programming services.such as C-SPAN, Cable News
Network, and ESPN. Cable operators offering these services do so
threugh individual contracts with the program suppliers which
include copyright compensation. Distant sign;l royalties based
on tier revenue -~ rather. than revenue attributable only to the
distant signals -- force consumers to overpay the fair rate of
comjensation for those signals and provide Qindf‘all money- to
copyright holders for the px.'ogramming carried on distant signals,

Consumers should pay a fair rate for each service they purchase.

° neure o 5 N o ize v 2 N .

veliy Tribu - ess shou s lish s

procecdures to be fcllowed by the CRT in a rate adjustment
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proceeding. 1In setting the level of cable copyright liability,
the CRT performs an essentially legislative function; but does so
with very little substantive guidance from Congress. 1In 1982,
the only time that the CRT has conducted a major rate adjustment
proceeding, the public's interest in access to a diversity of
programming at reasonable rates was subjugated almost entirely to

the interests of the movie studios and other program creators.

Congress should instruect the CRT as to the methods to be used in
“any rate adjustment proceeding so that the interests of cable
consumers are given appropriate consideration and weight., The
CRT should protect the legitimate interests of copyright holders,

cable systems, and the public.

. Congress should also insure that the CRT has funding and staff

adequate to accomplish these important goals.

As the members of the Subcommittee know, we are at a critical juncture
in the administration of the Act. The CRT may again this year consider the
rates charged for ca'ble retr‘ansmission of distant'television signals. L"
consumers are to benefit from the broadest possible diversity in progremcing
choices, some changes clearly must be made. KCTA stands ready to work witl
the Subcommittee, the CRT, and the Copyright Cffice to bring the systez tzck

into balance in order to protect the legitirate interests of czble systecs,

copyright holders, and -- most important -- consizers,
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MAY < 5 1035
P . fe_l_}/276-2726 ’

POST OFFICE BOX 321 ¢ BEVERLY HILLS, CALIFORNIA 90213

OLIVER BERLINER

SEN. CHIIARLES MATHIAS (R-ND) " & Hon. ROBERT KASTFNMEIER (1-¥I)

SENATE OFFICE BLDG . - HOUSE OFFICE BLDG.

WASHINGTON 20510 p.C . D.C 20515

Re: COPYRIGHT ROYALTY TRIBUNAL - 1985 tay 11w
Gentleﬁnn,

with the abrupt departure of Marianne Melec Hall ag chairman of the
Copyright Royalty Tribunal, the entire status of the Tribunal has come
into Tocus. I enpecially sharc your concern becausc, you see, I have
bren under consideration by the President for appointment as a Commis-
sioner of the Tribunal, for quite some .time.

The truly scary aspectc of the Tribunalts ntatus are (1) that no prer-
jdent has ever appointed to the Tribunal anyone with copysrinit exxn
ence; and (2) The President, in a commendable desire to reduce govern-
ment np-nding, has attempted to limit the number of Zommissioner: to 3
when it desperately needs the full complement of 5. After all, wr are
talking aoout the disposition of billions of dollars of royaitiesn c-
ver the years...a division not only among factions of opposing goais
but among recipicents envioue ‘of what other recipients receive,

To the best of my knowledge T*'m the only person under concideration as
a Commissioner who has had dircct music and literary copyright exper-
ience (I operated publishing .enterprinies for more than a guarter-cen-
tﬁry) and I understand that Senator Wilson and Congressman adham have
both urged the rresident to considrr me upoh the aforrsaid basis, amons
others, ) - . "
T should be Adelighted to comé to washington At my expense to testify
in connection with. the need for the Tribunal and for experienced Com-
missioners at.any time you fjnd the need Tor such commentary,

Sincerely,
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" Disney stockholders

win in L.A. court re
Steinberg injunction

By PALL DITENAD

Disney stockhalders won_annther
round Wednewday in the Saul Sicin-
herg “greemmail’’ coun casc shen a
«ate appeals court in L.os Ampeles up-
incid a bow ef cnunt injunction freezing
orofis the New York financier pas-
oered ja bis bostile tokcover aticmp
of Wali Disncy Proch,

Stating that the ssovhholders have
a *“reavonable chance™ 10 prove thay
Disrer's board of deraors viataed
3 fdsiery sciptinaiin. Scccod Din-
. e} Fusce Forl I and 1w0

ottt -
"lrrhmhnll:-dmarlda‘mon
in1b3t ||n|hel’nln'h:h-dlndv-
dare A hold

Assn. of Film Commissioners meets in Chicago

By DAVID JANDA
CICAGO -- The (A anaual can-
sention of the Assa, of Fitm Consu-
sioners pot under way yesterday with
some 160 commissioners from across
the United States, Puerio Rico, the
Virgin Istands and Canada. Sury Kd-

‘Gimme a Break's’ -
Sweet dies at age 65 .

Iudpb Sweer, 68, dicd May 8. alicr
glnmﬂlw Born in New York Cary,
be grew up in Nonihpos, Long Istand

andd wasrducatod a1 the Univ. of Al-

kett. Illinois fikm commisdoner and
o of Cineposium 88, is picased
with (his year's record turpom.

Joc (law, director of the film office
n Arkanas — the wate that put itself
o the map by offcring 8 $% produc-
tion rehate — announced plans for yet
another cffort by his uate 10 promote
eodoction.

(Haw told The Ilolly-nxl Renorter
1hat & commitiee of major Arkanaas
bankers, inveuntent counsclors,
CPAs ond fawyens will mect Junc 22
to discuss (unding independent pro-
duction. He forescesa$210 ) mnllm
finzncidl poot 10 e vued by local pro-
" ducons for find-geaner or fd-half

(e ponct it wand 2 moﬁuwm woney on We-hudget ndopendent
'Col

S rempecng ph> - fEziom. (3 ctiomia bt four or

afier” Wovk! War 13'w ‘as Logihh
- teacher, coach and direstor of plays
at faremd Collgr of - Columbia
Univ., he-aepesd for- L2 year. even-

. faally. hewung Du‘-dm:wﬂuu

drama division,
With mare than 50 thextre rokes to
his eredit, the Broadway shows co-

" “Stream-

oMy hhdnd Ilclmgan Qid:

Stewntgan said he theoghi the coun i

decition coald hare » chilling offect
2k con ot sftemnpes. | think
serit 3 mesaape that it's going
to be tough in Califoreia 1o cnpage in
the pragice of greenmail, ... If
YOu e Cinig 0 take Myt 2 company.

. you had bter eo throuph with it be

cause MU are pot going 10 sell your
shares out a1 a premivm,* he said. -

in the opinion of the three juaices,
fisocy managoment was xiing to
proteet itseil, not the sharcholden,
wheo it paid a total of $77 a dare (or
$125 million) to buy back Stcinberg™s
£2% inicrent in the company. Al the
samr time the judges devided Stein-
terg., as the major stockbolder, vio-
tared his duty to the ather 60,000
sharchalders,

Duney spokewman Ben (hewer
3%, **This m a long-term thing. The
Suciaberp proup may devide (0 appeal.
Wc're «nl! waiting for this case to be
Jecida m the l—ruumandnod:nr
s yet been a1 A peesa tioe, at-
towrneys bow Sicinhorg had m retusnod
phonc calh.

ABC tags Burnett
NEW-YORK — Carnl Rurnat will
<ar in her first comady apavial for
ABC te ar during the 1VR38-86 wavon.
Tt «prelal wifl \hemcawe the
“mnique-tangéwd Casvd Boractt’s per-
-ﬁ-n. alams. Joining Burect) wifl
e verioms guesd sy {10 be ao-
piaaced shortly), in a stylikh and
“CORRETWROIITY One -ROU? -propTam,

. *“The Penny War,” **The Sign
ncy Rrudcin's Window," and
the mnic3l *Rilly,” His featuee (il
ctude *“You're a Big Boy Now.*
““Heaven Can Wait, hich W
Up?" and **The Ncw Centusions,™
Sweet's most recent roke was that of
Carl Kanisky, police chicf on *“Gimmx
a Break."" Additionalty. be had made
more than 70 appearankcs on prime.
time TV productions. tie aho prw-
wayed Gil on the dayiime scrie
“Annther Warld"* for fonr years.

A memorial Kr\‘n
May a2 30 p.m.
Sweden Church, 7100 \\'hll_lltr Ave.
in Van Nuys. His costar from
“'Ciimme & Break,”™ Nefl Caner; will
deliver the culbgy. He is sunived by
his wife, sctrexs Iris Braun. (o liew of
Towers, donations can be made 10 the
American Cancer Society.

Wolper to produce
Ford bio for ABC

Davil §.. Wolper will prodice a
thrce-bous tclefcatuse for AB(C bawed .
on “Times of My ).ife,” the autobi-
praphy of former Fira bady Detiy
Ford, The film wifl be prodweed o n
asvwiation with Wamner Rros, TV,

Karen (fall will adap *“Times of
My Life™ for TV,

Wolper noted thal ke had bum
1rying for (tve yoan 4o coaviace Ben:

Ford to allow 3 TV ‘bvonol'b
book, and he was “delighted™ that she
tae finally agrecd 10 do ir.

AN KR ERE R R R AR R NN A AN

ﬂn fitos 3 year could be generated
“ta Arkaesan in this manner.

Firuday lnrhhq- panch and
wmiaar coacoriraked on how filwm
commindoncns could cui throogh
borcaucracy and work with their
commonitics.

Lucy Satenger, (Nlinois Fitm Of fice
consuliant, said, **Dollars talk. Once
your sate degistarure or city political
body recognizn how much moncy can
bebrouﬂn im0 a state and how many
cxtra jobs and wrvices can be
ated by an-location Gitming, hatl yvr

Copyright Tribunal
By THERESA MeMANTERS
WASHINGTON - - With the depar-
ture of Mariannc Mcic 1all as chair-
man of the troubled Copyright Royal

Cervenka inks for-

‘Twilight Zone’ TV

Cxene Cervenha, vocalist and lyri-
cist for acctaimed 1..A. rock act X and
its offthoot country-folk band (he
Knriticrs, will tar in a William Fricd-
kin-direcied on the upcoming
CBS "*Twilight Zone™ TV wricy. Ac-
cnldxn; to excvutive producer Phil

DeCuere, however, the cading coup
doanl mcan the, program will be
“fronm-kaded with names you sce on
MTV" to artract a young, pOp music.
ariented awdiemwr.

Novetihekns, whike DeCGiinre
“ the revived “Twilight Zpnc™ is “nnt
kike *Mizmi Vice.” " he has commin-
siancd the Grateful 1xad 1o do the
thow's theme music, which he de-
sribes o0 “essentially abirat, and
not 2 P 1unc.’ DeGuere pcked the
Dead becaunne “|hcy te workd-re-
nowecd cxperts in the Twilight
Zome."

n Lh- Fricdhin-ditecicd segment,
titled **Night Crawlers,” Cenenka
onrays 3 watrew tsmed (e sl whee
enmmanters the *‘phants of Victoam
<omrieg hact to life,” axerding to
DeGurre, who chaias the rocher's a1-

. ing is ~frs-rate, excellest™ and may

hattke i over.™

Joe (Y'Kane. Sen Jene film comans
<sonct, noted. * There i no «chool, o
book, that teaches ho= to be a fil
commissionet. You have (o be ambe
dexirows. You st have the lobbyim
shifh of 3 pofitician. bea budgel diree
tor and tour puide.™

Cuuling through all the butcacravs
and red tape is the hardew pan ¢
being & commissioner, according 1
Arizooa’s Bill MaCatlem. "luuz-l
hour job.™

Once the red tape has been cun.-
working with kxal merchams snd
residerus has its own problams, Ken .

. Buchaean. 1wt s:znager of Flarenr.

At sctated an anhappy <itumios s

 tow 3 when 8 TV production com

pany asked to shut down Main Sifco -

“during the height of the Chrivtmas
scifing scmon, Marchants soe okt
the street would be chmae! for abow
13 minuics of f@m time. Tha tool
over 3 week, ©
Buchanan said (e town learned in

8 hurry and now is more sophis.
cated. The recent shoaing of ““AMun-
phy”s Romasnce™ in Flerence has pen
erated more than $2 aillion and $*
million in oearby.AMesa **The resid-
uah cutweigh the incomeniene,” he
wid,

under close scrutiny

ty Trihuna! there are now only e
members kel a the five-memier pamd
that makes decisions on how 1o parevd
out some $100 million a year i collects
in copyright royahy fees.

Hall rexigned from the CRT We.
nesday uader preswre Trom the Whis-
House afier 2 congrewional uprosr
over her role in editing a bookiet the
was derogatory to blacks and afic
several members of the House Judin:
ary subcommittee questioned aot ons
her ahilily to do a fair job but whethet
the CRT was abk to function a1 all.
given thetack of expertise its membe: -
have in copyright laws,

Hao rasignation prompeed Rep, Bok
Kastenmedey (D-Wis ). chairman of
House subcommittee with juridiction
over copyright matters. (o question
While House apywintments and 1l
qualification ol those made to the
CRT. Heaid, **We need 10 conside
whether the tribusal can discharpe the
duiics imposed on it and w hetber it
should be reformad or ctiminaied. 11,
abcommittce inzends 40 ook into it
in the near future.™

Hall’s departore keaves onfy Ed.
ward Ray and Mario Agucro out of
whay is sepposed 10 be » (ive-member
commission, Ray. who hac been with

prochner and dedobwe, Aptcro
who joined 1he trbunal one year ago,
i a Coban immigzan and former pro-
ducer of TV and concerts.

Sen.  Charles Mathiae (R-Md.:
chairman of the Scnate copyright sah-
ommittee alo aa deen- The

s a forarer ool




124 .

I. FURTHER MATERIALS RELATING TO THE COPYRIGHT
ROYALTY TRIBUNAL

A. CORRESPONDENCE AND MEMORANDA

; k- -
TS e BOTIIRATG , o
AT R, miNE e W.5. Bouse of Repregentatives vy -y
SO SRR, DMO HARGLD §. BAWTEA MO . ..

o & R Committee on the Fudidarp
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E‘:‘% oo éﬁ:{:‘ :-..‘;E _ - Washington, B.€, 20515
o0 CROCEITT, A MOt . © Telephone: 202-225-3951 .
CrALLS L SCHMUMEA LY, .

BRUCT A MOANION, n R

::r;c'l';lmu

O e : ) . Dgcember 18, 1984

Mrs. Marianne Hall, Chafrman
Copyright Royalty Tribunal
1111 20th Street .
Washington, D.C. 20036 .

Dear Mrs. Hall:

As you know during the 98th Congress, our Subcommittee devoted much time
and attention to examining the operations of the Copyright Royalty Tribunal.
Hearings were held and ultimately a bill was favorably reported (H.R. 6164)
that, in large part, was designed to improve the functioning of the CRT. 1In-
br1ef H.R. 6164 authorizes the Tribunal to hire an economist and a general
counse'l, reduces the number of commissioners from 5 to 3, sets forth objective
criteria that the Tribunal shall consider in setting cop,yr1ght royalty rates
for retransmission of distant.signals by cable television, and modifies the
current law relating to judicial review of final Tribunal decisions. -

¥e would 1ike to solficit Tribunal comment on the sections of H.R. 6164 as

they relate directly to your agency. You need not take a position on Title 11

of the bi11, which sets forth provisions concerning retransmission of distant
. signals and tfering.

As regards the staffing needs of the Tribunal, we are cognizant of the
fact that funds have been legislatively appropriated for the past two years.
We fully expect the Tribunal to respect the will of the policy-making branch in
this regard and to hire a general counsel and an economist.

. In our capac1ty as ranking members on your oversight Subcommittee, we will
persist in our efforts to focus on the staff needs of the CRT through legis-
lative hearings and oversight. However, since you already have the funds
available to take action, it is our opinion that additional- legislative author-
izatfon is not necessary prior to your hiring a staff.

In conclusfon, the Copyright Ro_yalty Tribunal is already six years old: a
relatively mature age for government agencies. The days are long since past
when arguments could be presented to courts or Congress that the youth of the
CRT'meant that it was entitled to more deference, to be less responsive to the

tax dollar and the pub'Hc interest, and to render a less than satfisfactory work
product.
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Please accept these comments as being constructively. made. He look forward
to working with you and Comnissioners Edward Ray and Mario Aguerc during the
99th Congress. .

In advance, thank you for your time and cooperation.

Sincerely,

e A~

R, Chairman
urts, Civil Liberties

Subcomittee on
1 tion of Justice

AD, Ranking Finority Mémber
Subcommittee on Courts, Civil Liberties
and the Administration of Justice

51-527 0 - 85 - 5



1111 20th Street, NW.
Suite 450
Washington, D.C. 20036
(202) 653-5175

January 29, 1985

The Honorable Robert W. Kastenmeier

Chairman
Subcommittee on Courts, Civil Liberties
and the Administration of Justice R

U.S. House of Representatives
wWashington, D.C. 20515

Dear Congressman Kastenmeier:

On behalf of the Tribunal, I would like to thank you for your
time and interest as displayed in your joint letter with
Congressman Moorhead of December 18, 1984.

You will be pleased to know that we are actively in the process
of hiring a General Counsel, which selection should be completed
shortly. Unfortunately, there is not enough money in the budget
to hire a full time economist, however, we hope to have some
funds available for economic studies, as needed this year. If

a bill such as H.R. 6164 is passed we presume additional funds
will be allocated to cover a full time economist.

We shall be glad to offer comments on any legislation which
- impacts on the Copyright Royalty Tribunal. We await your
solicitations.

Lastly, Commissioners Ray, Aguero and myself are very dedicated
to serving the copyright owners, the industry users .and the
general public whose collective rights and claims have been
entrusted to us., With the continued support of your committee
and other federal agencies who have helped us during our
transition, we hope to deliver a more than satisfactory work
product.

We thank you again for your time, concern and interest.
Sincerely,

) M

Marianne Mele Hall
Chairman

MMH/cc
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HMEMORANDUM FOR THE RECORD

INTRODUCTION

This memo has been generated to provide information on the
operations of the Copyright Royalty Tribunal (Tribunal), It
does not address the substantative aspects of our hearings or
determinations, It discusses the following administrative
concerns:

Master Case Files
Accounting Records
Administrative Office Files
Reference Materials

Legal Counsel

Office Staff

Public Image

NN EWN =
N N N e e

-The Copyright Royalty Tribunal commenced operations in
November 1977 with five Carter appointees: Thomas Brennan,
Douglas Coulter, Mary Lou Burg, Clarence James, Frances Garcia,

Thomas Brennan and Douglas Coulter served their full seven
year terms until September 26, 1984, Mary Lou Burg served until
her death in May 1983. Frances Garcia served her full five year
term until September 1982. Clarence James resigned in May of
1981. The Chairmanship rotated by seniority. The senior-most
commissioner (Thomas Brennan) served whenever there was a de-
fault in the chairmanship.

The present Tribunal consists of three Reagan appointees;
Edward Ray, February 1982, Mario Aguero, May 1984 and Marianne
Mele Hall, July 1984. Edward Ray and Marianne Mele Hall will

. serve until September 1989. Mario Aguero will serve until
September 1991.

The Chairmanship history is as follows:

Brennan(D) Nov. 77 - Dec. 78
Coulter(D) Dec. 78 - Dec. 79
Burg(D) Dec. "79 - Dec. 80
James(D) Dec. 80 - May 81

Brennan(D) May 81 -~ Dec. 81
Garcia(D) Dec. 81 - Dec. 82
Ray(R) Dec. 82 - Dec, 83
Brennan(D) Dec. 83 - Sep. 84
Ray(R) Sep. 84 - Dec. 84

Hall(R) Dec. 84 -
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Upon arriving at the_ Tribupal in Jul 4 1 was immedi-
ately Empressed w%th the lack of organ za!iogggnd tge paucfty of

administrative, reference and archive materials. The following
represents some of that which I have discovered and some of the
actions 1 have taken,

1) MASTER CASE FILES.

Since 1977, the Tribunal has determined the distribution of
over 130 million dollars representing years 1978 - 1982. There
will be approximately 150 million dollars to be distributed for
years 1983 and 1984 and the amount will continue to grow accord-
ingly. It has also conducted several major rate proceedings,
which impact on the record and cable industries, representing
450 million dollars and 80-100 million dollars yearly, respec-
tively.

These hearings are contained in approximately 22 file
drawers, These case files are the only official archives on this
agency's proceedings. They should contain all correspondence,
pleadings, motions, orders, transcripts, copies of evidence, de-
terminations ete., There are numerous documents missing from
these 22 drawers.

A cursory review of one file drawer representing the 1982
cable distribution (compiled under Chairman Thomas Brennan in
1984) revealed that the following documents were missing.

1) Exhibits 8-24 for Devotional claimants, Phase
I proceeding,

2) Exhibits 2, 4A, 4B, 4C, 5A, 5B, 5C, 7 and 8
for Joint Sports claimants, Phase II proceeding,
3) Exhibits 1-12 for MPAA, Phase II -proceeding
4) Exhibits 12-14 for Multimedia, Phase II
proceeding,

5) Pre-hearing statement for Joint Sports claim-
ants, Phase II proceeding,

6) Pre-hearing statement for MPAA, Phase II
proceeding.

I have approached counsel and the other commissioners and
have located and replaced all of these missing documents.

Further examination of this file, in preparation for the
appeal now taken in the D.C. Circuit Court reveals that the
dispositions of motions before the Tribunal have not been effec-
tively recorded and filed. (See the charts below).

CRT 83-1 - 1982 Cable Royalty Distribution - Motions

PHASE I
Date Motion Disposition

9/15/83 NAB Request For Extension of Time
9/19/83 Reply Comments for NAB 9/15 Petition
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9/19/83  CRT Order for NAB Petition penied
11/4/83 NAB Mution for Stay pDenied
11/14/83 Petition for Review
11/18/83 Reply comments Re: NAB Motion for Stay
11/18/83 CRT Order for NAB Motion for Stay Denied
11/23/83 MNAB Muves To Withdraw Petition

to Review Partial Distribution
5/22/84 Devotionals Request for Extension Granted

-

BN

of Time (verbal) until 6/11/84
6/13/84  Settling Parties Request Extension ?
of time
7/30/84 Devotional Motion To Strike ?
7/31/84 Opposition to Motion To Strike ?

Settling Parties
PHASE II
7/16/84 Motion For Phase II Allocation to

NAB of 0.8 Percent of Syndicated
Program Royalties

7/17/84 CRT Order of NAB 7/16 Motion Granted
7/17/84 Motion to Dismiss sports Claim

of SIN ?
7/20/84 Response of Program Suppliers

to Motion to Dismiss ?
7/20/84 Opposition of SIN to Joint Sports

Claimants Motion to Dismiss ?
8/31/84 Turner Broadcasting/Motion For Granted

Leave to Intervene
9/6/84 CRT Order Turner Motion
9/7/84 Multimedia/Motion to Strike ?
9/14/84 Opposition to Motion to Strike/

Program Suppliers ?

For those motions with a question mark, there appears to be
no written order of disposition., It is possible that the dispo-
sition was relayed orally in the hearing or over the telephone
to interested counsel. Verification of that can possibly be
obtained by rereading the transcripts, which should be done. A
record of all orders to all motions should be generated, for
reference during the appeal and to preserve the preceden

It should be noted that I was able to easily spot the above
deficiencies in this file drawer because I sat in on these hear-
ings. Review of the other 21 drawers of case files will be more
difficult since all deficiencies must be deduced by reading the
transcripts and through legal reasoning.

In daily operations I have noticed other file deficiencies.
For example, in conjunction with an inquiry I discovered that
all the original Pre-hearing Statements for the 1980 cable rate
determination were missing. I have made copies of the copies in
the public information file, as the originals appear lost.
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have also discovered that t Proposed Findi of Fact
for tﬁe 19§2 cable rate determfnat?gn ispmfssing? E%ﬁew{se, the

Consumer Price Index file and computations for the PBS yearly
adjustment for the years 1979 - 1983 is missing. 1 have not
verified if these two files have been located subsequently,

This week I have discovered that a November 17, 1983 plead-~
ing, served on us for the 1982 jukebox appeal, taken in the 2nd
Circuit, is missing. Also in that file there is an Order to a
motion (granting extension of time for submission of justifica-
tion of evidence), but there is no motion in the file. Appar-
ently the motion is missing or was never filed, however we have
no way of knowing which occurred,

These discoveries, which were made in the course of daily
operations and not upon systematic review, have cast serious
doubt on the recordkeeping over the past seven years. Extensive
systematic review of all 22 file drawers should be conducted.

On November 19, I brought these concerns to the attention
of the other two commissioners and suggested that we employ the
voluntary services of a law student as a 1985 spring semester
extern to review and organize all case files. 1 was asked to
write a memorandum justifying the use of volunteer law students,
in government, My memorandum could not be completed in time for
the December 1 deadline so I shall present it in time for the
1985 fall semester, (It should be noted that a student from
UCLA Communications Law department was willing to pay his own
airfare and expenses to be here in January for this externship.
His undergraduate major was economics. His law work concen-
trated in Communications law and new technologies such as DBS -
Direct Broadcast Satellite).

In addition, all the public information files which are the
only duplicates of our case archives are disordered and need a
thorough review.

2) ACCOUNTING RECORDS

In trying to make further partial distributions on 1979,
1980, 1981, and 1982 cable distribution determinations, I have
discovered that the history on the distribution of close to 120
million dollars has never been compiled or preserved in the
central files. Apparently Commissioner Douglas Coulter made all
the mathematical computations and he left no central record. I
am now collecting and compiling past orders and sketchy account-
ing files to generate a comprehensive central file, It has
taken over two weeks and is not yet completed.

Further, since we are dealing with tens of millions of
dollars, we calculate to 5 figures beyond the decimal point.
This means that we are actively working in numbers that can
include 13 places. We should have an accountant to handle these
types of computations. 1In the interim I am trying to get access
to an accountant at the Library of Congtess to verify my compu-
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t ti . since we are stjll distirib d
p?ec se opg?£€¥onél recorgkeepfng or a feasgtégﬁ }ggésrfg 3
probably necessary. The Tribunal should consider hiring an
accountant.

3) ADMINISTRATIVE OFFICE FILES

A. Testimony before Congress

A cursory review of the administrative office files of our
hearings revealed that we did not have copies of all of our
budget or oversight hearings inhouse. I have now collected
either official testimony or photocopies of all. (See charts
below). I have not had time to review if we have any legisla-
tive hearings in testimony or draft form inhouse. My limited un-
derstanding indicates that there is very little here. This
should be researched, collected and filed for the Commissioner's
use and for preservation in our archive. I am establishing a
relationship with Gilbert Gude of the Congressional Research
Service. I believe his organization may be able to assist in
this search and compilation.

BUDGET HEARINGS - HOUSE OF REPRESENTATIVES

Not in

house

upon my Archive Archive

arrival Printed Photocopy
2/8/77 FY 78 X
2/22/78 ° FY 79 Brennan X X
2/14/79 " FY 80 Coulter X X
2/21/80 FY 81 Burg X b4
3/2/81 FY 82 James X X
3/4/82 FY 83 Garcia X X
3/1/83 FY 84  Ray X
2/8/84 FY 85 Brennan X

BUDGET HEARINGS - SENATE

3/1/77 FY 78 X

3/20/78 FY 79 Brennan X -

2/21/179 FY 80 ., Coulter X X

3/4/80 FY 81 Burg X X

3/11/81 FY 82 James X
5/14/82 FY 83 Garcia X

3/10/83 FY 84 Ray , X

3/84 FY 85 Brennan X
OVERSIGHT HEARINGS - HOUSE

4/9/79 96th Sess X X

6/11/81 97th Sess X X
3/3/83 98th Sess X X

Draft

File

Lo ]

LR
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OVERSIGHT HEARINGS - SENATE

4/29/81 Brennan. 97th Sess X
3/10/83 Ray 98th Sess X X

B) Correspondence files

I have just completed collecting all the chronological
files of the chairman and placing same in a central research
corner. They appear complete.

The central correspondence files for the Tribunal including
correspondence with the legislative bodies, other agencies,
interested parties and counsel, public inquiries and general
office business correspondence are extremely sketchy after 1980.
There appears to be no way to determine what is missing. My
concern now is to try and collect all that is available and
place it in one central file for the use and history of the
Tribunal.

4) REFERENCE MATERIALS

Qur library contains very limited reference materials. Upon
arriving I ordered the 1984 pocketpart for Title 17, USC, the
Copyright Act, as our only copy had a 1979 pocketpart.

I ordered the current 37 CFR which contains our rules of
procedure, The version inhouse and being distributed to the
public had heen superceded.

I ordered Title 47, USC, the Communications Act and the
current pocketpart as the only copy inhouse is the 1970 USCA,
(superceded). It has not arrived.

There was one law review article on the Tribunal, inhouse.
I have determined that over thirty have been written and I will
strive to purchase these.

I have purchased the last two volumes (1977 & 1978) of
Copyright decisions printed by the Copyright Office, to update
our series. 1 have compiled our determinations into one note-
book for the General Counsel's staff of the Copyright Office so
they may include our determinations in their series.

We read approximately 15 trade journals on a periodic
basis. Files used to be kept of the articles of interest to the
Tribunal in these periodicals. I have discovered that this
collection became rather sketchy after about 1982. I had the
files repaired and organized and have re-instituted the practice
of clipping and preserving relevant articles for use, research
and archival purposes.
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1 have researched our legislative history and collected
several copies each of the House Report 94-1476, Senate Repcrt
94-473 and Conference Report 94-1733 for the Commissjoners’ use
and for our archives.

I have reviewed the miscellaneous materials in the library
and filed it into categorical files, two of which were abstract-
ed by a volunteer law Student. He reviewed the Australian and
British Copyright Royalty Tribunal materials but found that our
files contained information only as current as 1980. There are
several more such files which need to be abstracted and updated
for basic information.

There is enough library work to employ a voluntary legal
extern on a permanent basis. I strongly recommend this,

5) LEGAL COUNSEL

We have retained outside counsel to do a review of our
internal policies and of our hearing procedures. We expect this
report in January. Meanwhile we have solicited comments on our
procedure from interested parties and we shall analyze those
comments along with our commissioned report to possibly restruc-
ture our rules of procedure and our internal policy practices.

I have discovered in my visits with legislators that both
House and Senate Judiciary Committees have strongly advised that
the Tribunal hire counsel and have appropriated funds for the FY
84 and FY 85 specifically for that purpose. Apparently the
earlier Commissioners felt that a General Counsel was not neces-
sary.

I became chairman on December 1 and on December 2 we began
advertising to hire a General Counsel. We closed receipt of
resumes on December 14. Needless to say we were deluged with
approximately fifty extremely impressive resumes. I had hoped
to start interviews on December 17 so that we might have counsel
inhouse by January, however, the other commissioners felt that
we should not begin interviews until January 3. Interviews have
been set up in accordance with their wishes. I am hopeful that
we will make our choice by January 11.

6) OFFICE STAFF

In 1977 the Tribunal determined that each commissioner
shall have one confidential aide. We are presently staffed with
three confidential aides. I hired my aide in August 1984, The
other two aides were hired in 1977 and 1980 and have been re-
hired when their respective original commissioners retired. In
1977 the Tribunal also determined that each aide shall report
only to their respective Commissioner despite the legislative
mandate and history that states the aides shall work for the
Tribunal. This segmentation of staff probably contributed to
the incomplete central files, Each aide kept files for their
respective Commissioner and it is apparent that much of these
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files were taken with each commissioner as he and his aide
departed. No one in particular was charged with maintaining a
central file for the Tribunal. Therefore, it was done haphaz-
ardly if at all. :

The Chairman®s aide was charged with maintaining the cen-
tral case files however that person changed each year. Appar-
ently none had any paralegal training, therefore the case files
for each year are organized differently. This makes retrieval
of information for precedent-following purposes extremely diffi-
cult,

The budget function has remained with one aide for several
years, however she reports only to her Commissioner, so requests
for budget information must go through that Commissioner. Noth-
ing is automatically circulated,

An incoming Commissioner who brings his own aide, as I did,
is greatly disadvantaged by the state of the central files and
the segmentation of staff. If material is not obvious in the
central file, the new Commissioner must ask a more senior Com-
missioner to ask his aide to retrieve the information. The new
Commissioner must then generate his own file. I have been
working since Sept 26 (when Commissioner Coulter and Brennan
left) on generating central files. The two senior aides have
‘been resistant. My aide has been more successful in locating
missing documents (such as testimony, etc.) by going to outside
sources such as outside counsel, legislators® staffs, agency
staffs, etc. The process is slow and solely dependent on the
time and graciousness of outside sources. There is still a
great deal of work to be done to reconstruct seven years of
agency practice, policy and record-keeping.

My efforts to organize the central files and the staff into
areas of expertise to maximize efficiency and communication have
been resisted by two of the three aides. However, I feel that
such a small agency must be organized around central files and
clear delegation of work per staff member, to maximize the use
of personnel and minimize recordkeeping and storage. I shall
continue working towards these goals despite the inertia.

7) PUBLIC IMAGE

Lastly I have discovered that this Tribunal has had a poor
image within the Congress, within Federal agencies, before the
industry, the copyright owners and the public. Part of the
problem has been an isolationist attitude. I have made courtesy
calls to the following offices for the purpose of introducing
myself, explaining our functions, and eliciting support, part-
icularly of legislators and federal agencies.

1) Counsel Staff to the Judiciary, U.S. Senate,

2) Counsel Staff to the Judiciary, U.S. House of Representa-
tives,

3) Several Congressmen who oversee our Tribunal,
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4) I am awaiting return calls from several Senators who oversee
our Tribunal,

5) Chairman, FCC, .

6) OTA Project Director of Intellectual Property Rights study
($620,000 study commissioned by Congress),

7) Gilbert Gude, Director of Congressional Research Service,

8) General Counsel, Copyright Office and other Copyright Office
Counsel,

9) Library of Congress, administrative officers (who handle our
administrative functions),

10) Counsel, Justice Department (who represent us),

11) Many distinguished Copyright and Communications Counsel,
(when not involved in hearings).

I am overwhelmed by the positive and supportive responses I
have received from all whom I have visited. This encourages me
to believe we can make the changes that are necessary to make
this Tribunal more effective and successful.

ﬁggyectfqlly submitted
/ﬂz4¢4,z-e‘751449%;iéa4¥7
Marianne Mele Hall

Chairman

Copyright Royalty Tribunal .

December 31, 1984



1111 20th Street, N,
Suite 450
Washingron, D.C. 20036
(101) 6535175

April 16, 1985

The Honorable Robert W. Kastenmeier

Chairman

Subcommittee on Courts, Civil Liberties
and the Administration of Justice

U.S. House of Representatives

Washington, D.C. 28515

Dear Congressman Kastenmeier:

In further response to your joint letter with Congressman
Moorhead of December 28, 1984, enclosed find draft language for
Title I of H.R. 6164. Some of the language reflects the consen-
sus of the Tribunal. Other examples are the individual views of
the Chairman. Further individual views may be forthcoming from
the other Commissioners. We hope this documentation will serve
as guidance for future legislative proposals regarding the Copy-
right Royalty Tribunal.

Thank you for your time and interest in the CRT. If there is

anything more that you need, please call on us. As always, it is
a pleasure to deal with you and your very competent staff.

Sincerely,

‘//A ‘._/”(\f ~

Marianne' Mele Hall.
Chairman

MMH/cc



1111 20th Streer. N.W.
Suite 450
Washington, D.C. 20036
(202) 653-5175

April 16, 1985

The Honorable Carlos Moorhead

Ranking Minority Member

Subcommittee on Courts, Civil Liberties
and the Administration of Justice

U.S. House of Representatives

wWashington, D.C. 28515

Dear Congressman Moorhead:

In further response to your joint letter with Congressman
Rastenmeier of December 28, 1984, enclosed find draft language
for Title I of H.R. 6164, Some of the language reflects the
consensus of the Tribunal. Other examples are the individual
views of the Chairman. Further individual views may be forthcom-
ing from the other Commissioners. We hope this documentation
will serve as guidance for future legislative proposals regarding
the Copyright Royalty Tribunal.

Thank you for your time and interest in the CRT. If there is
anything more that you need, please call on us.

Sincerely,
\77 ) %& X
-—“ ALl e
Marianne Mele Hall

Chairman

MMH/cc
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This possible draft legislation reflects the opinion of the
Chairman only. Commissioner Ray does not concur and will
subseguently submit his comments on these issues.

Membership of the Tribunal

Sec. 181 (a) The first sentence of section 882(a) of Title
17, United States Code, is amended to read as follows: "“The
Tribunal shall be composed of three Commissioners appointed by
the President, by and with the advice and consent of the Senate,
for a term of seven years each; each Commissioner shall bé either
a member of the bar of any of the fifty states, the District of
Columbia, U.S. territory, or the Commonwealth of Puerto Rico,
or a person considered by the President and Senate to be an
expert on copyright and/or communications law.

(b) The amendment made by subsection (a) of this section
shall take effect on , but shall not affect the
terms of office of the.Commissioners of the Copyright Royalty
Tribunal remaining on such effective date. At that time the
Tribunal should be composed of five Commissioners. Three of the
terms shall expire in 1991 and two in 1989. Section 882 (b) shall
be deleted and replaced with the following 8862(b), "Of the five
Commissioner positions, one 1989 position shall be perpetuated
with a five year extension to 1994. Two of the 1991 positions
shall be perpetuated, one to 1996 and one to 1998, One 1989

position and one 1991 position shall be eliminated. Subseguent
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terms shall be seven years each.".

(c) Section 882(c) of title 17, United States Code, is
deleted and replaced with the following section 882 (c). “The
Chairman shall be appointed by the President, from among the
members of the Tribunal. The Chairman shall be a member of the
bar of any of the fifty states, the District of Columbia, any
U.S. territory or the Commonwealth of Puerto Rico."An individual
may be appointed as a member of the TriQunal and as Chairman at
the same time.

(d) Section 882(d) of title 17, United States Code, shall
be added to state "No vacancy in the Tribunal shall impair the
right of the remaining Commissioners to exercise all the powers
of the Tribunal but twvo.© members of the Tribunal shall
constitute a quorum for the transaction of business.

'(e) The following Sections 882(e) (f) and (g) shall be ad-
ded:

(e} The Chairman of the Tribunal shall be the principal
executive officer of the Tribunal, and he shall exercise all of
the executive and administrative functions of the TPribunal,
including functions of the Tribunal with respect to (A) the
appointment and supervision of personnel employed under the
Tribunal (B) the distribution of business among personnel ap-
pointed and supervised by the Chairman and among administrative
units of the Tribunal, and (C) the use and expenditure of

funds.
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(f) 1n carrying out any of his functions under the provi-
sions of this subsection the Chairman shall be gbverned by gen-
eral policies of the Tribunal and by such regulatory decisions,
findings and determinations as the Tribunal may by law be
authorized to make.

(g) The Chairman may employ such other officers and employ-
ees as are necessary in the execution of the Tribunal's func-

tions.



There hae been some discuesion as to requiring that Commissioners be attorneys.
This chart (teken from GAO report) may prove helpful. See last two Columns.
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' dant for full tarm
Cosialesinn
.
Inturvtate Commarcs’ 1 ol 3. No 1 yesra Selected by Presl- Yes Yes Teu no no
Connivalon \ (6vscanciee) dent for {ull tarm
.
Oceupatlonal Salely ) ALl ave Tes 4 yaara Sslected by Fresi= Yes Tes Yeu ves yes
sud Mg bty Review * enced : dent fur full term
Cunalenlon
.
' Ly
¢ Ouly the Clislrperson s full time, Other commiseloners serve 0n en se= baste.
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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
2120 L STREET. N.W. SUITE 500
WASHINGTON, DC. 20037
{202 254-7020
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April 8, 1985

OFFICE OF
THE CHAIRMAN

Honorable Marianne M. Hall
Chairman -
Copyright Royalty Tribunal

1111 20th Street, N.W. - Suite 450
Washington, D.C. 20036

Dear Chairman Hall:

You have asked what are the usual arrangements in agencies headed by a
eollegium of advice-and-consent appointees for the allocation of responsibilities between
the chairman and the members of the agency. You point out that although the statute
establishing the Copyright Royaity Tribunal, P.L. 94-553, §101, 17 U.S.C. §802, provides
for a rotsting one-year chairmanship, nothing is said regarding the powers and
responsibilities of the chairman vis-a-vis the other members of the Tribunal

While the arrangements vary somewhat among the agencies, it is almost the
universal practice to delegate by law the principal administrative responsibilities to the
chairman, subject to the right of the members to set general policy. Fairly typical is the
arrangement in_the Federal Trade Commission, as prescribed by Reorganization Plan No.
8 of 1950, 15 U.S.C. §41 note:

§1. Transfer of Functions to the Chairman

(e) Subject to the provisions of subsection {b) of this section,
there are hereby transferred from the Federal Trade Commission,
hereinafter referred to as the Commission, to the Chairman of
the Commission, hereinafter referred to as the Chairman, the
executive and administrative functions of the Commission,
including functions of the Commission with respect to (1) the
appointment and supervision of personnel employed under the
Commission, (2) the distribution of business among such personnel
and among administrative units of the Commission, and (3) the
use and expenditure of funds. .

®X1) In carrying out any of his functions under the provisions
of this section the Chairman shall be governed by general policies
of the Commission and by such regulatory decisions, findings, and
determinations as the Commission may by law be authorized to
make. :
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(2) The appointment by the Chairman of the heads of major
administrative units under the Commission shall be subject to the
approval of the Commission.

(3) Personnel employed regularly and full time in the
immediate offices of members of the Commission other than the
Chairman shall not be affected by the provisions of this
reorganization plan. ’

(4) There are hereby reserved to the Commission its functions
with respect to revising budget estimates end with respect to
determining upon the distribution of appropriated funds according
to major programs and purposes.

This reorganization plan was adopted in response to the recommendations of the
First Hoover Commission. Very similar provisions have been adopted for other major
independent regulatory commissions, either by reorganization plan, see 15 U.S.C. §78d
note (SEC); or by statute, see 49 U.S.C. §10301(f) (ICC). Furthermore, recent statutes
establishing new commissions, while deviating somewhat from the 1950 model, have
specifically vested administrative responsibilities in the chairman. See 15 U.S.C. §2053
(CPS(';’); 7 U.S.C. §4a (CFTC); 49 U.S.C. App. §1902(b) (NatlL Transportation Safety
Board).

The only collegial agency I know of where the chairman is not delegated broad
sdministrative powers is the Federal Election Commission, 2 U.S.C. §437¢. The FEC also
has a one-year rotating chairmanship. However, to provide for continuity in
administration the Federal Election Campaign Act provides for a staff director and a
general counsel who perform most of the administrative functions. .

In 1980 hearings were held by the Committee on House Administration of the
House of Representatives to consider certain questions relating to the structure and
operation of the Federal Election Commission. At this hearing 1 testified, as did
Professor David Welborn, who had done a study for the Conference on chairman/member
relations at the major regulatory commissions. 1 enclose copies of our testimony. (The
last page of my testimony deals with Commission structure.) You will note that in
arguing for a "strong chairmanship” Professor Welbomn pointed to the following
advantages:

(1) [Tihe time of members for important substantive matters and
larger administrative questions is conserved, because routine
business is handled by the chairmen; (2} the provision of a central
point of access and responsibility at the commission level enables
staff to more efficaciously raise administrative problems and
secure their resolution; (3) a chairman with clear responsibility
ané tenure beyond a year is more inclined and able to tackle
complex administrative dilemmas and plan and develop improved
management systems in association with the staff; (4) a strong
chairmanship serves as a means -for linking eommission-level
_policy activity and day-to-day operations to the benefit of both;
(5) as spokesman for the commission, a strong chairman can .
provide pricrities and clear policy direction for the staff; (6) as a
naturel outgrowth of their central place in agency administration,
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chairmen tend to perform important functions in policy planning
and management, such as identifying problems, setting priorities,
and moving processes along, which otherwise are likely to fall
into the crack separating commission and staff; and (6) Isic] as
the principal voice of the agency, the external liaison activities in
which strong  chairmen  typically engage facilitate
communications between the agency and its constitutencies,
which in turn generally has positive effects on regulatory policy
and operations.

As you know, I am not sufficiently familiar with the work of the Copyright
Royalty Tribunal to judge to what extent the foregoing discussion is relevant to the
experience in your agency. However, there seems to be sufficient similarity to the
problems addressed m the 1980 heanng to warrant my bringing the enclosed matenals to
your attention. .

Sincerely,

W%/ K 6(/%

Richard K. Berg
General Counsel

Enclosures
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Statement of David M. Welborn
Department of Political Science
University of Tennessee

Knoxville, TN

_THE CHAIRMANSHIP OF THE
FEDERAL ELECTION COMMISSION

Task Force on Administration
and Clearirfghouse

Committee on House Administration .

U.S. House of Representatives
May 14, 1980
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exercise its broader administrative responsibilities, and avoid compromising

its position as the center for substantive decision-making.

SPECIFICATIONS
In conclusion, it seems to me that altering the nature of the FEC

chairmanship is a necessary and desirable first step in increasing the

commission’s administrative and policy capacitiés. Presidential appoi?\_tmenc
is the prgferred means of Selection_.l The tenure question is a trc;uble—
some one. The Barvard recommendation is for a four year term. On
balance 1 vouid prefer service as chairman at the pleasure of the
Pre.sident. For reasons stated above, I think it highly unlikely th;t such
an arrangement would itself encourage political mischief or threaten to - '
compromise or skew commission implementation of the law. Furthermore,
appointment for a fixed -tém lessens acéountabilit).v and makes it difficult
to correct problem situations. Under such conditions, deficiencies in
performance, vhether from presidential, congressional or _;:thgr perspective,
would be most difficult to remedy. Given the importance of the commission
and i;s effects on the political system, this would be a most unfortunate
situation.

There remains specification of the chairman's authority and the limits
:'o be placed upon it. A .n'l:lm'ber of statutes eoploy similar language which
has served quite well over the years and covers the necessary points. That
found in the reorganization plan for the Interstate Commerce Commission is
illustrative. There is vested in the. chairman

the exec;:tive and administrative functions of the Commission, including
- . functions of the Commission with respect to (1) the appointment and

supervision -of personnel employed under the Commission, (2) the dis-

tribution of business among such personnel and among administrative
units of the Commission, and (3) the use and expenditure of funds.
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1n carrying out any of his functions under the provisions of this
section the Chairman shall be governed by general policiec of the
Commission and by such regulatory decisions, findings, and deter-
minations as the Commission may by lawv be authorized to make.

The appointment by the Chairman of the heads of major administrative
units under the Commission shall be subject to the approval of the
Commission.

" Personnel employed'reéhiarly and full time in the immediate offices.
of commissioners other than the Chairman shall not be affected by...
(these) provisions. :

Requests for regular, supplemental or deficiency appropriations for
the Commission...shall require the approval of the Commission....

Such provisions establish a basic and workable framework for agency ad-
ministration which centralizes authority, allows commission involvement

in critical determinations, yet is sufficiently flexible to allow for

future adaptation in the conduct of agency affairs as circumstances change.
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HEARINGS BEFORE THE .
‘COMMITTEE ON HOUSE ADMINISTRATION'S TASK FORCE
ON ENFORCEMENT

June 18, 1980

Testimony of Stephen L. Babcoek, Executive Director,
and Richard K. Berg, Executive Secretary, Office of the Chairman
of the Administrative Conference of the United States
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Of course, it is fair to ask another question: What is wrong with the Commission
proceeding by way of advisory opinion rather than by rule? Obviously, one disadvantage
from Congress' point of view is that the Congressional review process provided for rules
is avoided. But for critics of statutory provisions for "legislative veto” of agency rules—
and the Administrative Conference has criticized such provisions, Recommendation 7'7—1,
1 G.F.R.'S 305.77-1—avoidance of Congressional review is hardly a calamity, and, of .

course, Congress is free to overturn by legislation any advisory opinion with which it

disagrees. B
But there are disadvantages where the advisory opinion process is unduly emphasized

.. at the expense of the rulemaking process, and my previous testimony has suggested some
_ of them. First, concentratio}x on the facts of one or a few specific cases may skew the -
agency's perception of the overall problem. The advisory opinion proc-e_s;..i's. Likély to
encourage a cautious, narrow and incremental approach in which each cz;se decides as
little as possible. Sometimes this.is_desirable, but usually an agency would be better

advised to deal with a problem comprehensively, in the interests both of organizing its

own thinking and of providing maximum guidance to the regulated community.

Second, the rulemaking process is more open. Comprehensive rules adopted after the
full notice-and-comment process of 5 U.S.C. § 553 are likely to reflect a wider and more
considered range of information and comments from interested persons than can be

obteined in the notice-and-comment process provided in section 437{.

Finally, rulemaking is a means whereby the agency can seize control of its agenda.

and address those problems which it believes need resolution.
For these reasons the Commission should be encouraged to use its rulemaking

authority, and Congress should carefully eveluate those features of the statutory scheme

—_—

which appear to provide disincentives to rulemaking.
Let me close with a few words on the subject of the organization of the Commission.

vigorous in pursuing finite matters where its ma.ndale is clear while allowing dl[flcult .
policy questions to languish™ (p.135).
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7 have read with great interest the testimony submitted to the Task Force by Professor
pave Welborn and found it persuasive. As you know, a few years ago Dave did an
especially valuable study for the Administrative Conference on the subject of the
structure and management of the collegial regulatory agencies and 1 commend that study

to your attention.

_Of course, revising the structure of the FEC to provide for a strong chairman,
whether with a fixed term or_servmg at the pleasure of the Presxdent, ;:an obvious
prescription f;)r a more activist, more effectively run Commission. In a. sense, this begs
the major question, whi;:h is, What kind of Commission does Congress want? The Federal

“Election Campaign Ac't reflects an obvfous and an understandable concern that the Act
not be édministered in such a mam;er as to serve-the inte;'ests of one political party over
-another. Therefore, Congrés provided, quite deliber-ately, one must eqﬁc'iude!' for a-
"weak" Commi'ssion, in which every action of any significance commands a substantial
consensus among the members. There are certain inescapable costs of such a governing
structure in an agency. At a minimum there is a substantial risk that the attentfon of
the' members will be diverted from long term planning and the resolution of hard policy
questions. They will get involved, and probably bogged down, in routine matt.ers and
administrative details thet could better be handled by the chairman individually»or even
delegated to staff. 1 cannot say that this has in fact occurred at the FEC, merely that

the statutory structure, and, particularly, the provisions of section 437c(c) make it very

likely.
If the Federal Election Commission can be analogized to an automobile, any

consideration of the Election Campaign Aect must conclude that more legislative
attention was lavished on the brakes than on the engine. Without endorsing any
particular design change, we suggest that if the Task Force determines that performance

has been inadequate, adding more power to the engine is the way to go.
" We are g-rateful for the opportunity to appear today and will be very g wlad to attempl

to answer your questions.
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This possible draft legislation reflects the opinion of the
Chairman only. Commissioner Ray does not concur and will
subsequently submit his comments on these issues.

Staff of the Tribunal

SEC. 102, (a) Section B@5 of title 17, United States Code,
is to be amended by deletind section 885(a) and replacing it with
the following new subsections:

®(a) The Chairman, subject to the approval of the Commis-
sion shall appoint and fix appropriafe compensation for a general
counsel and a chief economist andlsufficient staff to carry out
the functions of said offices.”

{(b) The appointments required by section 885(a) of

title 17, United States Code, as amended by subsection (a) of this

section, shall be effective no earlier than .

SEC. 192 (b) Section(b) of 885 of Title 17 is redesignated as

section (c).
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This possible draft legislation reflects the opinion of the
Chairman only. Commissioner Ray concurs with sections (a) & (b)
but may submit subsequent comments.

Judicial Review of Tribunal Decisions

SEC. 1B3. (a) Section 818 of Title 17, United States Code,
is amended by inserting after the second sentence the following:
"Such judicial review shall not be affected by the creation of
the Tribunal in the legislative branch.".

(b) The amendment made by subsection (a) of this. section
shall not apply to appeals filed before the date of the enacfmen;

of this Act.
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This possible draft legislation reflects the opinion of the
Chairman only. Commissioner Ray does not concur and will subse-
guently submit his comments on these’ issues.

Language in Section 104 (b) may be superfluous. 1t serves to
reinforce the language in Section 201 (a) which the Chairman
endorses.

Tribunal Guidelines

SEC. 104 (a) Section 881 (b)(B) of title 17, United States
.Code, is amended in the second sentence by striking out “In" and
all that follows through "users:" and inserting in lieq thereof
the following: "In determining the reasonableness of rates pro-
posed following an amendment of Federal Communications Commis-
sion rules and regulations, and any subsequent adjustment to
those rates pursuant to section 884 (b), The Copyright Royalty
Tribunal shall consider the bzoéd policy objectives set forth in
clause (1) of subsection 861 (b) and shall apply said policy by
considering, among other factors, (1) the extent to which
television broadcast stations compensate copyright owners for
the secondary transmission Ef their signals by cable systems
located outside their respective local service areas, (2) the
extent to which television broadcast stations are compensated by °*
advertisers for the secondary transmission of their signals by
cable systems, (3) the competitive harm to television broadcast
étations by the importation of distant television signals into
their markets, (4) the extent to which the value to cable systems
of additional distant signals decreases or increases as such
signals are carried, (5) the impact of the rates on cable
subscribers both as to the évailability and as So'cost of receiving

copyrighted materials, (6) the impact of the rates on_
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competition between cable and television broadcast stations, and
(7) the impact of rates on the economies of industries, with
regard to availability, marketability and cost of delivery of
copyrighted works to viewers.".

SEC. 164(b). Section 801(2)(B) shall be amended by adding
the following language at the end thereof: '

"However the protection embodied in the aforementioned pro-

viso shall not be used to mandate adjustment for those sig-

nals not specifically exempted by the Federal Communication

Commission as described under (i) and (ii) of this subsec-

'tion.". A ‘

(c) Section 881 (b) (2)(C) of title 17, United States Code,-is
amended by adding at the end thereof the following new sentencé:
"In determining the reasonableness of such rates, and any subse-
quent adjustment to those rates pursuant to section 804 (b), the
Copyright Royalty Tribunal shall consider the broad policy objeé—
tives set forth in clause (1) of this subsection 801 (b) and the

factors set forth in subclause (B) of this clause.".
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The Tribunal feels that the subpoena power is necessary to’

our hearing procedures.

It should probably be included between

Section 804 and 805, 17 USC. Possible draft language appears

below:

.

Subpoena Power of the Tribunal

(a)

(b)

(c)

For the purposes éf any proceeding conducted pursuant

to Section 801 of this Act, the Trigunal shall have the
_power to reguire by subpoena the p;oduétion‘oﬁ'all books,
papers, schedules of charges, contracts, agreements, and
documents relating to'anylmatter under'investigation.
Motions to limit or guash any subpoena shall be filed
with the Tribunal within ten (10) days after service

of the subpoena. The Tribunal will consider and act
upon compulsory brocess undgr this section with due
regard for the public interest, and the established

legal standards for determining whether justification
exists for the disclosure of informétion which may
constitute trade secrets or privileged or confidential
commercial or financial information.

The production of such documentary evidence may be
-reguired from any place in the United States at any
designated place of hearing. 1In the case of disobedience
to a subpoena, the Tribunal, or any party to a proceeding
before the Tribunal, may invoke the aid of any court

of the United States in requiring the production of

- documents under the provisions of this section.
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Any of the district courts of the United States within
the jurisdiction of which such inguiry is carried on
may, in case of contumacy or refusal to obey a subpoena
issued to any party to a proceeding before the Tribunal,
issue an order reqguiring such party to produce such
documents, and any failure to obey such order of the
court may be punished by such court as a contempt

thereof.
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The Chairman feels that the Licensing Division of the Copy-
right Office should be transferred to the Copyright Royalty Tri-
bunal to facilitate the functioning of this office and to
minimize or eliminate questionable communications between the
Copyright Office and the CRT. This is the opinion of the Chair-
man and does not reflect the views of the Tribunal. Commissioner
Ray does not concur and will subsequently submit his comments on
this issue. Possible draft language appears below. Also note
that changes in sections 111, 115, 116, 118 and 881 will be nec-
essary to conform Title 17 to this amendment. See attached mark-
up of relevant Title 17 provisions.

Licensing Division of the Tribunal

(a) As of , there shall be established in
the Copyright Royalty Tribunal a Licensing Division. The
Licensing Division shall peiform all the functions assigned to it
under Sections 111, 115, 116, and 118 including: .

(1) receiQing the royalty fees and statements of accounts
required by Section 111;

(2) receiving the royalty fees and applications for
certificates required by Section 116;

(3) examining the statements of account aéd the applica-
tions for certificates, and after deducting the rea-
sonable operating costs pursuvant to Sections 111 and
116, depositing the balance of the fees in an inter-
est-bearing account with the Treasury of the United
States for 1ate¥ distribution to copyright owners by
the Tribunal;

(4) rxecording the original notice of intention to obtain a
compulsory license for making and distributing phono-
records as required by Section 115; .

{5) .assessiﬁd and coilecting fees for the recordation of

51-527 0 - 85 - 6
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notices in subsection (4) above;

(6) recordation of voluntary license agreements between
copyright owners and public broadcasting entities as
required by Section 118,

(7) assessing and collecting fees for the recordation of
agreements in subsection (6) above.

The Tribunal 'shall have the authority to adqptvsuch regula-

tions as necesséry to carry out the functions of the Liggns—

ing Division, including the imposition of reasonable
surcharges or interést'on those persons who fail to deposit
timely, or accurately the royaltf fees required by Sections

111 and 116.

Consultation betweeﬁ the CRT, and the Copyright Office, ’

shall be limited to that consultation which is authorized by

statute. Minutes or other written record of such consulta-

tion shall be readily available to the public and interested

parties during business hours.
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PUBLIC LAW 94-553—0OCT. 19, 1976 90 STAT. 2553
(d) CoxpuLsory Licenst ror Secoxpary Trangmissions By CABLE ]
SysTEME—

(1) For any secondary transmission to be subject to compul- Notice.
sory I g under subsection (c), the cable system shall, at
least one month before the date of the comméncement of opers-
tions of the cable system or within one hundred and eighty days
after the enactment of this Act, whichever is later, and there-

afler within thirty days after each occasion on which the owner- Licems» Divisien

ship or control or the signal carriage complement of the cable . o+ -M.:‘,CDC')")M’
system changes, record in mwa’im Ronqatty Tabunal
a statement of the identity and address of the person who owns = ) 7
or operates the seoondmiy transmission service or has power to '
exercise primary control over it, together with the name and
location of the primary transmitter or primary transmitters
whose signals are regularly carried by the cable system, and there-
after, from time to time, such further information as the Rezs

% i 3 Copyright Royslt
Tribunal & i shnlyl

9,
prescribe by regulation to carry out the purpose of this clause.
(2) A cable system whose secondary transmissions have been .

subject to compulsory licensing under subsection (c) shall, on__ZLicensing
. & semiannual basis, deposit with the T + Y
1K accordance with requirements that the ¥ 5

- &ultatien—with—the Copyright Royalty Tribunal (i
, prescribe by regulation—

(A) a statement of account, covering the six months next Sttement of
preceding, specifying the number of channels on which the asccouat
cable system made secondary transmissions to its subscribers,
the names and locations of all primary transmitters whose
transmissions were further transmitted by the cable system,
the total number of subscribers, the gross amounts paid to
the cable system for the basic service of providing mcondsg‘
transmissions of primary broadcast transmitters, and su
other data as the > shi -afte T
Honwith-the Copyright Royalty Tribunal G

i M , from time to time prescribe
by regulation. Such statement shall also include a special Nonnetwork
siatement of account covering any nonnetwork television tclevision
programminEethat was carried by the cable system in whole Programming.
- or in part beyond the local service area of the primary
" transmitter, under rules, regulations, or authorizations of
the Federsl Communications Commission permitting the
substitution or addition of signals under cértain circum-
stances, together with logs showing the times, dates, stations,
and programs involved in such substituted or added carriage;
and ¢
(B) except in the case of a cable system whose royalty is Total royalty fee.
$pecified in subclause (C) or (D), a total royalty fee for the
period covered by the statement, computed on the basis of
specified percentages of the gross receipts from subscribers
to the cable service during said period for the basie service
of providing secondary transinissions of primary broadcast
transmitters. as follows:
(i) 0.675 of 1 per centum of such gross receipts for
the privilege of further transmitting any nonnetwork
rograming of a primary transmitter in whole or in part
geyond the local service area of such primary trans-
mitter, such amount to be applied against the fee, if
any, payable pursuant to paragraphs (ii) through (iv);

Vi
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(ii) 0.675 of 1 per centum of such gross recéipts for
the first distant signal equivalent;

(i1i) 0.425 of 1 per centum of such gross receipts for
each of the second, third, and fourth distant signal .
equivalents;

(iv) 02 of 1 per centum of such gross receipts for the
fitth distant signal equivalent and each additional
distant signal equivalent thereafter; and

in computing the amounts payable under paragraph (ii)
through (iv), above, any fraction of a distant signal equiv-
alent shall be computed at its fractional value and, in the
case of any cable system located partly within and partly
without the local service area o})n primary transmitter,
ross receipts shall be limited to those gross receipts deriv
rom subscribers located without the %ocn] service area of
such primary transmitter; and .
(C) if the actual gross receipts paid by subscribers to a
" cable system for the period covered by the statement for the
basic service of providing secondary transmissions of pri-
mary broadcast transmitters total $80,000 or less, Fos
receipts of the cable system for the purpose of this subclause
shall be computed by subtracting from such actual gross
- receipts the amount by which $80,000 exceeds such actual
.. gross receipts, exc:gt that in no case shall a cable system’
gross receipts be reduced to less than $3,000. The royalty fee
payable under this subclause shall be 0.5 of 1 per centum,
. regardless of the number of distant signal cquivalents, if
any; and . . - . R
(D) if the actual gross receipts Elld by subscribers to a
cable system for the period covered by the statement, for the
. basic service of providing secondary transinissions of primary
broadcast transmitters, are more than $80,000 but less than
$160,000, the royalty fee payable under this subclause shall
be (i) 0.5 of 1 per centum of any gross receipts up to $80,000;
and (ii) 1 per centum of any gross receipts-in excess o
$80,000 but Jess than $160,000, regardiess of the number of

L,‘(uf.n‘) ————distant signal equivalents, if any.
ick * shall receive al] fees deposited

. chznﬁﬁpiw‘"

Sttements of
account,
submittal to
Copyright
Royalry Tribupal.

Royalty fees,
distribution.

3) Th ke
un( ) T section and, after deducting the reasonable costs
mncurred by tl s under this section, shall deposit
the balance in the Treasury of the United States, in such manner
a5 the Secretary of the Treasury directs. All funds held by the
Secretary of the Treasury shall be invested in interest-bearing
United g’tates securities for later distribution with interest by the -

Copyright Royalty Tribunal as irovided by this title FheReg-
VIO ) i i

BN Hlats F TV vt
A COIT ofatr-st sof
) s th Jod sded-breal {2} oftrr 4
the relex Stz ¥ prov ¥ 4o resSUbT

(4) The royalty fees thus deposited shall, in sccordance with
the procrdures provided by clause (5), be distributed to those
among the following copyright owners who claim that their
works were the subject of secondary transmissions by cable
systems during the relevant semiannual period :

A) any such owner whose work was included in a sec-
ondary transmission made by a cable system of a nonnet-
work television program in whole or in part beyond the
Jocal service area of the primary transmitter; and
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(B) any such owner whose work was included in a second-
ary transmission identified in & special statement of account
deposited under clause (2)(A); and

(C) any such owner whose work was included in nonnet-
work programing consisting exclusively of aural signals
carried by a cable gystem in whole or in part beyond the
local service area of the primary transmitter of such

programs.
(5) The royalty fees thus deposited shall be distributed in
accordance with the following procedures:

(A) During the monti of July in each year, every person
claiming to be entitled to compulsory license fees for second-
ary transinissions shall file & claim with the Copyright
Royalty Tribunal, in accordance with requirements that the
Trbunal shell prescribe by regulation. Notwithsumdinj any
provisions of '.Ke antitrust laws, for purposes of this clauss
any claimants may agree among themselves as to the propor-
tionate division of compulsory licensing fees umong them,
may lump their claims together and file them jointly or es
a single claim, or may designate a common agent to receive

“ payment on their behalf.

&B) After the first day of August of each year, the Copy-
right Royalty Tribunal shall determine whether there exists
a controversy concerning the distribution of royalty fees
1f the Tribunal determines that no such controversy exists,
it shall, after deducting its reasonable administrative costs
under this section, distribute such fees to the copyright

" owners entitled, or to their designated agents. If the Tribunal
finds the existence of a controversy, it shall, pursuant to

chapter 8 of this title, conduct a proceeding to determine the’

distribution of royalty fees.

(C) During the pendency of any proceeding under this
subsection, the Copyright Royalt %‘ribunal shall withhold
fromn distribution an amount sufhicient to satisfy all claims
with respect to which a_controversy exists, but shall havo
discretion to proceed to distribute any amounts that are not
in controversy.

(e) NonsnroLTANEOUS SECONDARY TRaNsaissioNs BY CaBLe Sys-
TEME—

(1) Notwithstanding those provisions of the second paragraph

of subsection (f) relating to nonsimultaneous sewndrliry trans-

missions by a cable systemn, any such transmissions are actionable

as an nct of infringement under section 501, and are fully subjeet.

to the remedies provided by sections 502 through 506 and sections
509 and 510, unless—
(A) the program on the videotape is transmitted no more
than one time to the cable system’s subscribers; and
(B) the copyrighted program, episode, or motion picture
videotape, including the commercials contained within such
program, episode, or picture, is transmitted without deletion
orediting; and
(C) an owner or officer of the cable system (i) prevents
the duplication of the videotape while in the possession of
the system, (ii) prevents unauthorized duplication while in
the possession of the facility making the videotape for the
system if the system owns or controls the facility. or takes
reasonable precautions to prevent such duplication if it does

90 STAT. 2555
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copyrighted material any performance rights in such material. The B
report should describe the status of such rights in foreign countries,

the views of major intercsted parties, and specific legislative or other
recommendations, if any. -

§ 115, Scope of exclusive rights in nondramatic musical works: 17 USC 11s.
Compulsory license for making and distributing phono-
records

_In the case of nondramatic musical works, the exclusive rights pro-
vided by clauses (1) and (3) of section 106, to make and to t‘ﬁstri ute
phonorecords of such works, are subject to compulsory licensing under

the conditions specified by this section. -

{a) AvailLapirry AND Score or Compursory LiceEnse.—

(1) When phonorecords of a nondramatic musical work have
been distributed to the public in the United States under the
authority of the copyright owner, any other person may, by com-

lying with the provisions of this section, obtain a compulsory

icense to make and distribute phonorecords of the work A

person may obtain a comnpulsory license only if his or her pri-
mary purpose in making phonorecords is to distribute them to
the public for private use. A person may not obtain & compulsory
license for use of the work in the making of phonorecords duph-
mtirllﬁ a sound recording fixed by another, unless: (i) such sound
recording was fixed lnw?ully; and (ii) the making of the phono-
. records was authorized by the owner of copyright in the sound
recording or, if the sound recordin wns.ﬁxes{)efore February 15,
- 1972, by any person who fixed the sound recording pursuant
to an express license from the owner of the copyright in the
musical work or pursuant to & valid compulsory license for use
of such work in a sound recording. .
(2) A compulsory license includes the privilege of making a
musica) arrangement of the work to the extent necessary to con-
form it to the style or manner of interpretation of the perform-

- ance involved, but the arrangement shall not change the basic

.. melody or fundamenta) character of the work, and shall not be

subject to protection as a derivative work under this title, except

with the express consent of the copyright owner.

{b) Notice or InTENTION- To OBTAIN COMPULSORY LiCENSE.—

(1) Any person who wishes to obtain a compulsory license

under this-section shall, before or_within thitty days.after mak-

ing, and before distributing any phonorecords of the work, serve

notics of intention to do so on the copyright owner. If the regis-
tration or other public records of t}:e (‘:»pyright. Office do not D' ‘grom
: . identify the copyright owner and include an address at which Liering, ""_. ]
. " notice can be served, it shall be ient to file the notice of inten-_. o f #he %Z.

tion in the-Copyvriahi~aes/ The notice shall comply, in_form, ,?970/’9 it
l4— content, and manner of service, with requirements that the Remior
C)Pﬁ Aj 3 all prescribe by regulation.
A’ alty (2) Failure to serve or file the notice required by clause (1) Failure 10 serve
] nﬂj forecloses the possibility of a eompulsory license and, in the or file notice,
rib" absence of & negotiated license. renders the making and &istribu- penalty.
tion of phonorecords actionable as acts of infringement under
section 501 and fully subject to the remedies provided by sections
502 through 506 and 509. -
(¢) Roxarry Pavanie Unoer Coxruisony License.—
(1) To be entitled to receive royalties under 8 compulsory
license, the copyright owner must be identified in the registration
or other public records of the Copyright Office. The owner is
entitled to royalties for phonorecords made and distributed after
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being so identified, but is not entitled to recover for any phono-
records previously made and distributed.

(2) Except as provided by clause (1), the royalty under a
compulsory license shall be payable for every phonorecord made
and distributed in accordance with the license. For this purpose,
a phonorecord is considered “distributed” if the person exercisin
the compulsory license has voluntarily and permanently parte
with its possession. With respect to each work embodied in the
phonorecord, the royalty shall be either two and three-fourths
cents, or one-half of one’cent per minute of playing time or frac-
tion thereof, whichever amount is larger. .

(3) Royahy payments shall be macF:on or before the twentieth
day of each month and shall include all rorah.ies for the month
next preceding-Each monthly payment shail be made under oath

1
e k't- and shall comply with requirements hheReqatzRM_sh (Son
d ; 8] lation. The Resseter shall also
ﬁ"‘) . Fp-rm’cn'be regulations un. e:egu'dr'ﬁaﬁrej cumulative annual

e

17 USC 116.

statements o account, certified by a certified public accountant,

’ﬂl‘ﬂ"‘ shall be filed for eve com‘ﬁulsory license under this section. The
th the

regulations covering monthly and the annual statements
- of account shall prescribe the form, content, and manner of cer- *
“tification with respect to the number of records made and the
number of records distributed. . PR
. (4) If the copyright owner does not receive the monthly pay-
ment and the monthly and annual statements of account when
due, the owner may give written notice to the licensee that, unless
. the default is remedied within thirty days from the date of the
notice, the compulsory license will be automatically terminated.
Such termination renders either the making or the distribution,
or both, of all phonorecords for which the royalty has not been
. paid, actionable a5 acts of infringement under section 501 and
ully s;bject. to the remedies provided by sections 502 through
506 and 509. .

§116. Scope of exclusive rights in nondramatic musical works:

Public performances by means of coin-operated phono-
record players ’ .

(o) Lindrration oN ExcLosive Ricut.—In the case of a nondra-
matic musical work embodied in a phonorecord, the exclusive right
nnder clause (4) of section 108 to perform the work publicly by means
of 8 coin-ogghmted phonorecord player is limited as follows:

(1) e proprietor 6f the establishment in which the public
performance takes place is not liable for infringement with
respect to such public performance unless—

(A) such proprietor is the operator of the phonorecord

player; or

(%) such groprietor refuses or fails, within one month
after receipt by registered or certified mail of a request, at a
time during which the certificate required by clause (1) (C)
of subsection (b) is not affixed to the phonorecord player,
by the copyright owner, to make full disclosure, by registered
or certified mail, of the identity of the operator of the phono-
record player. . .

(2) The operator of the coin-operated t‘!:honm'eeond player may
obtain a compulsory license to perform the work publicly on that
phonorecord player by filing the application, affixing the certifi-
cate, and paying the royalties provided by subsection (b).

(b) ReoorpatroN or Coin-OrexaTED PHONOREOORD PLAYER, AXFixa-
Eon or Cesmiricate, aNp Rovavry Pavasie Uwoer Comrorsory
cZNEE—
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(1) Any operator who wishes to obtain a compulsory license
for the public performance of works on a coin-operated phono-
record Yayer shall fulfill the following requirements:

A) Before or within one month after such performances
are made available on a particular phonorecord player, and
during the month of January in-each succeeding year that

such performances are made available on that gartic_ular L)cf—-»‘"“yb""t-‘f}?

phonorecord player, the operator shall file in the
Offes, in accordance with requirements that the Remster=e

Jmigebie: 3 sk the Copyrightﬁloyn]ty
Tribunal @ i i
shall preseribe by regulation, an application containing the
name and address of the operator of the phonorecord player
and the manufacturer and, serial number or other explcit
identification -of the phonorecord player, and deposit with
the > e a royalty fee for the current
calendar year of $8 for that particular phonorecord player.
If such performances are made hvailable on a particular

of e
£ Zomly

a’{“p’ﬂ»“’

.

phonorecord player for the first time after July 1 of any year, "

the royalty fee to be deposited for the remainder of that year
shall be $4.

(B) Within twenty days of receipt of an application and
a royalty fee pursuant to subclause (A), the &

i all jssue to the applicant a certificate for the
phonorecord player. .

(C) On or before March 1 of the year in which the certifi-
cate prescribed by subclause (B) of this clause is issued, or
within ten days after the date of issue of the certificate, the
operator shall affix to the particular phonorecord player, in a
position where it can be readily examined by the public, the
certificate, issued by the i nder su
clause (B), of the latest application made by such operator
under subclause (A) of this clause. with respect to that
phonorecord player. )

(2) Failure to file the application, to affix the certificate, or to -
pay the royalty required by clause (1) of this subsection renders
the public performance actionable as an act of infrin%ement
under section 501 and fully subject to the remedies provided by

L,'Cf,ax:'n
D vostén

Licens ing
Division

tions 502 through 506 and 509. -. s At Aoyal
eelons roug n ZW g D/“’:}JOA ch’f{t @Vﬁ%‘lbuzyl 6

(c) DistrisuTION OF ROYALTIES.~—

. (1) The shall receive all fees deposited

_this_section and, after deducting the reasonable costs
incurred by the-Gepyright=-Office-nnder this section, shall deposit
the balance in the Treasury of the United States, in such manner
as the Secretary of the Treasury directs. All funds held by the
Secretary of the Treasury shall be invested in interest-bearing
UTnited States securities for later distribution with interest by
the Copyright Royalty Tribunal as provided by this title. e

Sustements of
cocount,

) N
annual hasis_g datailed—statement—of—erount Toverng Eifees— tubmitl to
: < £ Venn Copyright

(2) During the month of January in each year, every person
claiming to be entitled to compulsory license fees under this sec-
tion for performances during the preceding twelve-month period
shall file a claim with the Copyright Royalty Tribunal, in accord-
ance with requirements that the ‘Tribunal shall prescribe by regu-
lation. Such claim shall include an agreement to accept as final,

Royalty Tribunal.
Qaims
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except as provided in section 810 of this title, the determination
of the Copyright Royalty Tribunal in any controversy concerning
the distribution of royalty fees deposited under subclause (A) of
subsection (b) (1) of this'section to which the claimant is a party.
Notwithstanding any provisions of the antitrust laws, for pur-
poses of this mﬁxect.ion any claimants may agree among them-
selves as to the proportionate division of compulsory licensing
fees among them, may Jump their claims togecﬁer and file them
jointly or as a single claim, or may designate a common agent to
receive peyment on their behalf.

(3) &er the first day of October of each year, the Copyright
Royalty Tribunal shall determine whether there exists a con-
troversy concerning the distribution of royalty fees derosited
under subclause (A) of subsection (b) (1). If the Tribunal deter-
mines that no such controversy exists, it shall, after deducting its
reasonable administrative costs under this section, distribute such
fees to the copyright owners entitled, or to their dsianted egents.
If it finds that such a controversy exists, it shall, pursuvant to
chapter 8 of this title, conduct a proceeding to determine the
distribution of royalty fees : :

(4) The fees to be distributed shall be divided as follows:

: (A) to every copyright owner not affiliated with a per-
forming rights society, the pro rata share of the fees to be
distributed to which such copyright owner proves entitlement.

(B) to the rfm'ming rights societies, the remainder of
the fees to be distributed 1n such pro rata shares as they shall
by agreement stipulate among themselves, or, if they fail to
agree, the pro rata share to which such performing rights

. societies prove entitlement.

(C) during the dency of any proceeding under this
section, the Copyright Royalty Tribunal shell withhold from
distribution an amount suffictent to satisfy all claims with
respect to which a controversy exists, but shall have discre-
tion to proceed to distrihute any amounts that are not in
controversy. T

(5) The Copyright Royalty Tribunal shall promulgate regula-
tions under which persons who can reasonably be expected to have
claims may, during the year in which performances take place,
without expense to or harassment of operators or proprietors of
establishments in which phonorecord players are located, have
such access to such establishments and to the phonorecord players
located therein and such opportunity to obtain information with
respect thereto as may be reasonably necessary to determine, by
sampling procedures or otherwise, the proportion of contribution
of the musical works of each such person to the earnings of the
phonorecord players for which fees shall have been deposited.
Any person who alleges that he or she has been denied the access
permitted under the regulations prescribed by the Copyright

- Royalty Tribunal may bring an action in the United States Dis-

trict Court for the District of Columbia for the cancellation of
the compulsory license of the phonorecord player to which such
access has been denied, and t.ge court shall have the power to
declare the compulsory license thereof invalid from the date of .
issue thereof. R

(d) Criminal Pexavtizs—Any person who knowingly makes s

false representation of a material fact in an application filed under
clause (1) (A) of subsection (b), or who knowingly alters a certificate
issued under clause (1) (B) of subsection (b) or knowingly affixes
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such a certificate to a phonorecord plaver other than the one it covers,
shall be fined not more than $2.500.

(e) DeriniTIoNs.—As used in this section, the following terms and
their variant forms mean the following: :

(1) A “coin-opernted phonorecord player” is a machine or
device that—

(A) is employed solely for the performance of non-
dramatic musical works by means of phonorecords upon
being activated by inscrtion of coins, currency, tokens, or
other monetary units or their equivalent;

(B) is Jocated in an establishment making no direct or
indirect charge for admission;

(C) is accompanied by a list of the titles of all the musical
works available for performance on it, which list is affixed
to the phonorecord player or pasted in the establishment in
a prominent position where it can be readily examined by
theBub]ic; and .

& ) affords a choice of works available for performance
an rermits the choice to be made by the patrons of the

blishment in which it is located.

(2) An “operator” is any person who, alone or jointly with
others: :

(A) owns o coin-operated phonorecord player; or

(B) has the power to make a coin-operated phonorecord
player available for placement in an-establishment for pur-
poses of public performance; or

~* " (C) has the power to exercise primary control over the
selection of the musical works made available for public
performance on & coin-operated phonorecord player.

(3)_ A “performing rights society” is an association or corpora-
tion that licenses the public performance of nondramatic musical
works on behalf of the copyright owners, such as the American
Society of Composers, Authors and Publishers, Broadeast Musie,
Inc, and SESAC, Inc. ’

§117. Scope of exclusive rights: Use in conjunction with com-
puters and similar information systems
Notwithstanding the provisions of sections 106 through 116 and
118, this title does not afford to the. owner of copyright in a work any
ter or lesser rights with respect to the use of the work in con-
junction with automatic systems capable of storing, processing,
retrieving, or transferring information, or in conjunction with any
similar device, machine, or process, than those afforded to works under
the law, whether title 17 or the common law or statutes of a State, in
effect on December 31, 1977, as held anlimbla and construed by a
court in &n action brought under this title.

§118. Scope of exclusive rights: Use of certain works in con-
nection with noncommercial broadcasting

(a) The exclusive riEhts rovided by section 106 shall, with
to the works specified by suEQct. jon (b) and the activities specified by
subsection (d), be subject to the conditions and limitations prescribed
by this section.

(b) Not later than thirty days after the Copyright Royalty Tri-
bunal has been constituted in accordance with section 802, the Chair-
man of the Tribunal shall cause notice to be published in the Federal
Register of the initiation of proceedings for the purpose of determin-
ing reasonable terms and rates of royslty payments for the activities
specified by subsection (d) with respect to published nondramatic

299983 O - 'T7 - 4

90 STAT. 2565

17 USC117.

17 USC 118.

Notice,
ublication in

ederal Register.
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musical works and published pictorial, gzraphic. and sculptural works
during & period beginning as provided in clause (3) of this sub-
section and ending on December 31, 1982. Copyright owners and
public brondeasting entities shall negotiate in good faith and cooper-
ate fully with the Tribunzal in an eflort to reuch reasonable and
expeditious results. Notwithstanding any provision-of the antitrust
laws, any owners of copyright in works specified by this subsection
and.any public broadcasting entities, respectively, may negotiate and
agree upon the terms and rates of royalty payments and the propor-
tionate division of fees paid among various copyright owners, and
may designate common agents to negotiate, agree o, pay, or receive
payments. |
(1) Any owner of copyright in a work specified in this sub-
section or any public broadcasting entity may, within one hundred
and twenty days after publication of the notice specified in this
subsection, submit to the Copyright Royalty Tribunal propased
licenses covering such activities with respect to such works. The
Copyright Royalty Tribunal shall proceed on the basis of the
proposals submitted to it as well as any other relevant informa-
tion. The Copyright Royalty Tribunal shall permit any interested
party to submit information relevant to such proceedings.

(2) License agreements voluntarily negotiated ot any time

Dission between one or more copyright owners and one or more public

el

Kogalty Tk

Rates and terms,
ublication in
ederal Register.

r broadcasﬁngrentjtis shall be given effect in lieu of any determina-
- tion by the Tribunal :Pmm'zgld, That copies of such agreements
re filed in th - u:vithé]:x irty days of execution
in &¢ fice with regulations that the e
shall prescribe. & Copyright Raqathy THb 2l

(3) Within six months, but not earlier than one hundred and
twenty days, from the date of publication of the notice specified
in this subsection the Copyright Royalty Tribunal shall make a
determination and publish in the Federal Register a schedule of
rates and terms which, subject to clause (2) of this subsection,
shall be binding on all owners of copyright in works specified by
this subsection and public_broadcasting entities, -regardless of
whether or not such copyright owners and public broadeasting
entities have submitted proposals to the Tribunal. In establishing
such rates and terms the Copyright Royalty Tribunal may con-
sider the rates for comparable circumstances under voluntary
license agreements negotiated. as provided in clause (2) of this
subsection. The Copyright Royalty Tribunal shall also establish
requirements by which copyright owners may receive -reasonable
notice of the use of their works under this section, and under
which records of such use shall be kept by public broadcasting
entities. - -

(4) With res to the period beginning on the effective date
of this title and ending on the date of publication of such rates
and terms, this title sﬁnll not afford to owners of copyright or
public broadeasting entities any greater or lesser rghts with
respect to the activities specified in subsection (d) as applied to
works specified in this subsection than those aflorded under the
law in eflect on December 31, 1977, as held applicable and con-
strued by a court in an action brought under this title.

gc) The initial procedure specified in subsection (b) shall be repeated
and concluded between June 30 and December 31, 1982, and at five-
year intervals thereafter, in accordance with regulations that the Copy-
right Royalty Tribunal shall prescribe.
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(d) Subject to the transitional provisions of subsection (b) (4),and
to the terms of any voluntary license agreements that have been nego-
tinted as provided by subsection (b)(2), a public broadeasting entity
may, upon compliance with the provisions of this section, including the
rates and terms established by the Copyright Rovalty Tribunal under
subsection (b)(3), engage in the following activities with respect to

ublished nondramatic musical works and published pictorial,
graphic, and sculptural works:

(1) performance or display of a work by or in the coursc of a
transmission made by 8 noncommercial educational broadeast sta-
tion referred to in subsection (g) ; and

(2) production of a transmission program, reproduction of
copies or phonorecords of such a transmission program, and dis-
tribution of such copies or phunorecords, where such production,
reproduction, or distribution is made by a nonprofit institution
or organization solely for the purpose of transmissions specified
in clause (1); and :

- (3) the making of reproductions by a governmental body or a
nonprofit institution of a transmission program simultaneously
with its transmission as specified in clause (1), and the perform-
ance or display of the contents of such program under the condi-
tions specified by clause (1) of section 110, but only if the
reproductions ere used for performances or displays for a period
of no more than seven days from the date of the transmission
specified in clause (1), and are destroyed before or at the end of
such period. No person supplying, in accordance with clause (2),
a reproduction of a transmission pro%mm to governmental bodies
or nonprofit institutions under this clause shall have any liubili‘t:.fv

" as a result of failure of such body or institution to destroy such

reproduction: Provided, That it shall have notified such body or
institution of the requirement for such destruction pursuant to
this clause: And provided further, That if such body or institu-
tion itself fails to destroy such reproduction it shall be deemed to
have infringed. .

(e) Except as expressly provided in this subsection, this section
shall have no applicability to works other than those specified in
subsection (b). -

(1) Owners of copyright in nondramatic literary works and
public broadcasting entities may, during the course of voluntary

ne%otiations, agree among themselves, resrecti\'e]y, as to the terms Licessi
an

rates of royalty payments without. liability under the anti- ¥ o2 f:zl
trust lJaws. Any such terms and rates of royalty payments shall be ) g”f"‘

effective upon filing in the o 1 accordance wit!
regulations that the Regi i all prescribe. Lopye
© (2) On January 3, 1980, the Register of Copyrights, after con-

sulting with authors and other owners of oopyrifht in non-
dramatic literary works and their representatives, and with public
broadcasting entities and their representatives, shall submit to the
Congress a report setting forth the extent to which voluntary
licensing arrangements have been reached with respect to the
uss of nondramatic literary works by such broadcast stations. The
report should also describe any problems that may have arisen,
and present legislative or other recommendations, if warranted.
. (f) Nothing in this section shall be construed to permit, beyond the
limits of fair use as provided by section 107, the unauthorized drama-
tization of a nondramatic musical work, the preduction of a transmis-
sion progrem drawn to any substantial extent from a published

14 Roga

Repon o
Congress.

e
A
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compilation of pictarial, graphic. or sculptural works, or the unau-
thorized use of any portion of an audiovisual work.

(g) As used in this section. the term “public broadcasting entity”
means 8 noncommercial educational broadcast station as defined in
section 397 of title 47 and any nonprofit institution or organization
engaged in the nctivitics described in clause (2) of subsection (d).

Chapter 2—COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
20L Ownership of copyright
202. Ownership of copyright as distinct from owpership of material object.
203. Termiuation of transfers and licenses granted by the author.
204. Execution of transfers of copyright owpership.
205. Recordation of transfers and otber documents.
§ 201. Ownership of copyright

(a) Initiar Owxersine.—Copyright in a work protected under this
title vests initially in the nuthor or authors of the work. The authors
of 2 joint work are coowners of copyright in the work.

(b) Works Mape ror Hire.—In the case of 8 work made for hire,
the employer or other person for whom the work was prepared is
considered the author for purposes of this title, and, unless the parties
have expressly agreed otherwise in a written instrument signed by
them, owns all of the rights comprised in the copyright. °

(¢} Coxtmmnurions To CorLecrive Worrs.—Copyright in each
separate contribution to a collective work is distinct from copyright
in the collective work as a-whole, and vests initially in the aut};or of
the contribution. In the absence of an express tiansfer of the copyright

.or of any rights under it, the owner of copyright in the collective work

17 USC 202.

is presumed to have acquired only the privilege of reproducing and
distributing the contribution as part of that particular collective work,
any revision of that collective work, and any later collective work
in the same series.

(d) Transrer or OWNERSHIP.—

(1) The ownership of a copyright may be transferred in whole
or in part by any means of conveyance or by operation of law,
and may be bequeathed by will or pass as personal property by
the applicable faws of intestate succession.

(2) Any of the exclusive rights comprised in a copyright,
including any subdivision of any of the rights specified by section
106, may be transferred as provided by clause (1) and owned
scparately. The owner of any particular exclusive right is enti-
tled, to the extent of that right, to.all of the protection and
remedics accorded to the copyright owner by this title.

(e) InvoLUNTARY TraNsFER—When an individual authér’s owner-
ship of a copyright, or of any of the exclusive rights under a copy-
ri%n, has not previously transferred voluntarily by that
individual author, no action hy any governmental body or other
official or organization purporting to seize, expropriate, transfer, or
exercise rights of ownership with respect to the copyright, or any of
thés exclusive rights under a copyright, shall be given effect under this
title.

§ 202. Ownership of copyright as distinct from ownership of mate-
rial object

Ownership of a copyright, or of any of the exclusive rights undera
copyright, is distinct from ownership of any material object in which
the work 1s embodied. Transfer ‘of ownership of any material object,
including the copy or phonorecord in which the work is first fixed,
does not of itself convey any rights in the copyrighted work embodied
in the object; nor, in the ab of an agr t, does transfer of
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individual waiver of the rules and regulations of the Federal
Communications Commission, as such rules and regulations
were in eflect on April 15,1976. .
(C) In the event of any change in the rules and regulations
of the Federal Communications Commission with respect to
syndicated and sports program exclusivity after April 15,
1976, the rates established by section 111(3') (2) (B) may be
adjusted to assure that such rates are reasonable in light of
the changes to such rules and regulations, but any such
adjustment shall apply only to the affected television broad-
cast signals ca.rrie(f on those systems affected by the change.
(1)) The gross receipts limitations established by section
111(d) (2) (C) and (D) shall be adjusted to reflect national
monetary inflation or deflation or changes in the average
rates charged cable system subscribers for the basic service
of providing secondary trensmissions to maintain the real
constant dollar value of the exemption provided by such
section; and the royalty rate specified therein shall not be
(3subje%t_to a}gjustmenti; snfd de: & merm, Do~
. to distribute royalty fees deposited wi e -Registorof
’(: #LCD]I?QH’ gﬂd‘ﬁcﬂ";ﬁ#“’nder secti%ns{ll and lllJG, and to determine, in cases
Funs where controversy exists, the distribution of such fees
Notice. (c) As soon as possible after the date of enactment of this Act, and
no later than six months fo]lo\ving such date, the President shall
. Ppublish a notice announcing the initial appointments provided in sec-
tion 802, and sha]l designate an order of seniority among the initially-
) appointed commissioners for purposes of section 802(b). :
17 USC 802 § 802. Membership of the Tribunal

(a) The Tribunal shall be composed of five commissioners appointed
by the President with the advice and consent. of the Senate for a term
of seven years each; of the first five members appointed, three shall be
designated to serve for seven years from the date of the notice specified
in section 801(c); and two shall be designated to serve for five years
from such date, respectively. Commissioners shall be compensated at
the highest rate now or hereafter prescribe for grade 18 of the General
Schedule pay rates (5 U.S.C. 5332).

(b) Upon convening the commaissioners shall elect a chairman from
among the conmissioners appointed for a full seven-year term. Such
chairman shall serve for a term of-one year. Thereafier, the most senior.
commissioner who has not previously served as chairman shall serve
s chairman for a period of one year, except that, if all commissioners
have served a full term» as chairman, the most. senior commissioner who
has served the least number of terms as chairman shall be designated
aschairman.

(c) Any vacancy in the Tribunal shall not affect its powers and shall
be filled, for the unexpired term of the appointment, in the same man-
ner as the original appointment was made.

17 USC 803, §803. Procedures of the Tribunal

(8) The Fribunal shall adopt regulations, not inconsistent with law,
governing its procedure and methods of operation. Except as otherwise
provided in this chapter, the Tribunal shall be subject to the provisions
of the Administrative Procedure Act of June 11, 1846, as amended (e
324, 60 Stat. 237, title 5, United States Coode, chapter 5, subchapter 1T

5 USC 551, 70).  and chapter 7).

Poblication in (b) Every final determination of the ‘Tribunal shall be published in

Federal Register.  the Federal Register. It shall state in detail the criteria that the Tri-
bunal dctermined to be applicable to the particular proceeding, the
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April 18, 1985

The Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
washington, D.C. 20515

Dear Mr. Rodino:
Thank you for your letter of April 9, 1985.

The Tribunal is pleased to accept your invitation to appear and
testify before the Subcommittee on Courts, Civil Liberties, and
the Administration of Justice. Chairman Marianne Mele Hall will
appear as the Tribunal's designated witness. The Tribunal would
also like to introduce its General Counsel to the Subcommittee,
Mr. Robert Cassler. Commissioners Edward W. Ray and Mario F.
Aguero have indicated that they will be pleased to answer any
questions the Subcommittee may have by written response.
Commissioner Aguero will be present at the hearing, but will not
testify.

Enclosed please find 75 copies of our prepared statement. Included
in the testimony is an Executive Summary of Chairman Hall's
proposed testimony and biographical sketches of all three
Commissioners and the General Counsel.

We look forward to appearing before the Subcommittee on April 23.
Sincerely,

Marianne Mele Hall
Chairman
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' COPYRIGHT ROYALTY TRIBUNAL

1. CREATION, HISTORY, MEMBERSHIP

The Copyright Royalty Tribunal (Tribunal) was created by
§801(a) of the Public Law 94-553, the General Revision of Copy-
right Law of 1976, (Title 17 of the United States Code). It
commenced operations in November 1977 with five Commissioners
appointed by President Carter and confirmed by Senate: Thomas
Brennan, Douglas Coulter, Mary Lou Burg, Clarence Jamesg, Frances
Garcia.

Thomas Brennan and Douglas Coulter served their full seven
year terms until September 26, 1984. Mary Lou Burg served until
her death in May 1983. Frances Garcia served her full five year
term until September 1982. Clarence James resigned . 1n May of
1981. The chairmanship rotates by seniority. :

Ratherine Ortega was appointed by President ' Reagan to
succeed Francis Garcia. She resigned in September 1983 to
become the Treasurer of the United States. Bdward W. Ray was
appointed by President Reagan to succeed Clarence James.

Effective September 26, 1984, the present Tribunal consists
of three President Reagan appointees: Edward W. Ray, as of Feb-
ruary 1982, Mario F. Aguero, as of May 1984 and Marianne Mele
Hall, as of July 1984. Edward W. Ray and Marianne Mele Hall will
serve until September 1989. Mario F. Aguero will serve until
September 1991. Mrs. Hall is serving as chairman from December
1, 1984 to December 1, 1985,

Two seats remain vacant since the expiration of the terms
of Commissioners Brennan and Coulter on September 26, 1984.

2. STATUTORY RESPONSIBILITIES

The Tribunal's statutory responsibilities are detailed in
sections 111, 115, 116 and 118 of Title 17 U.S.C. The Tribunal
is involved in rulemaking and in adjudication. Their rulemaking
proceedings consist of setting royalty rates for the four com
pulsory licenses authorized under Title 17. The compulsory
licenses are for:

1) secondary transmissions of copyrighted works by cable
television (§111),
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2) production and distribution of phonorecords (§115),

3) public performances of musical works by coin-operated
phonorecord players (jukeboxes) (S§116),

4) the use of copyrighted works in connection with
non-commercial broadcasting (§118). .

The Tribunal's adjudication proceedings are to distribute
the cable television and jukebox royalties collected, as per the
foregoing, to the copyright owners. The Tribunal does not dis-

"tribute royalties for phonorecords (§115) or non-commercial
broadcasting (§118). This is handled privately by the parties
involved.

3. GENERAL ADMINISTRATION

In keeping with the legislative history and mandate, the
Copyright Royalty Tribunal has remained a small, independent,
legislative agency. It is presently staffed with three confi-
dential assistants who provide support services for the three
commissioners. The recent acquisition of a Compucorp Omega 785
word processing system has increased the efficiency of this
limited staff. It is anticipated that this computer will ame-
liorate the growing concern with the storage and retrieval of -~
approximately 700 cable royalty claims yearly. We also hope to
fully utilize this computer to centralize, organize and store
much of the administrative and case files, This will relieve
concerns of space limitations in our rented offices.

House of Representatives Report No. 94-1476 (94th Congress,
2nd Session, 1976) had indicated legislative intent that all
professional responsibilities be performed by the commissioners
"except where it 1is necessary to -employ outside experts on a
consulting basis.” However, recent legislative hearings and
proposed legislation has indicated strong recommendations by
Congress that the Tribunal hire some professional staff. Pursu-
ant thereto and in accordance with §805(a) of Title 17, the
Tribunal has begun the selection process for hiring a General
Counsel, which selection should be completed shortly.

Section 805(b) of Title 17 allows the Tribunal to procure
"temporary or intermittent services"™ of professionals as needed.
Pursuant thereto, the Tribunal commissioned a review of its ad-
ministrative and hearing procedures by the law firm of Rice,
Carpenter and Carraway, Arlington, VA. This memorandum provides
an excellent history, summation of procedures, comparison with
other similarly situated agencies, and recommendations for in-
ternal and possible legislative reforms for the Tribunal.

There has been some Congressional concern for the hiring of
a chief economist. EBconomic studies were not needed in FPY 84,
as there was limited rate-setting activities. In PY 85, the
Tribunal hopes to be able to commission independent economic
studies as needed as per §805(b), until such time as an econo-
mist is mandated by legislation and so provided for.
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4. INTRODUCTION

The major activities for the Copyright Royalty Tribunal in
PY 84 concerned distribution and disbursement of cable royalty
fees. Determinations for the 1981 and 1982 cable royalties were
rendered this year. Both have been appealed.

The appellate decision for the 1979 cable royalty deter-
mination was rendered. The U.S. Court of Appeals for the D.C.
Circuit affirmed the Tribunal in almost all respects, remanding
on three 1issues. The Tribunal reconsidered the three issues,
which determination is on appeal, awaiting a decision. The 1980
and 1981 cable royalty determinations will adopt the results of
this appeal of the 1979 remand.

Meanwhile, the Tribunal actively disbursed cable royalty
funds for several past years, which funds were deemed to not be
in controversy.

In addition, The Tribunal rendered a determination and
disbursed some royalties on the 1982 jukebox distribution. The
determination has been appealed in the Second Circuit.

Lastly, the Tribunal announced a cost of living adjustment
for public broadcasting entities licensed to colleges and uni-:
versities. : )

5. ADJUDICATION (DISTRIBUTION)

The Tribunal's adjudication proceedings consist of  the
yearly distribution of cable television and jukebox royalties
which are deposited with the Licensing Division of the Copyright
Office. Full fees for any given year are deposited after the
close of that year. Copyright owner's claims for these fees are.
filed with the Tribunal during the following year, therefore,
the Tribunal's distribution proceedings run approximately two
years behind. 1In FY 84, the Tribunal determined distribution on
1982 cable royalty fees and 1982 jukebox royalty fees.

A. 1982 Cable Royalty Distribution

In FY 84, approximately 635 copyright owners filed claims
for approximately $50 million in cable television royalties
deposited with the Licensing Division of the Copyright Office
for 1982, Voluntary agreements resolved all but three claims.
The Devotional claimants sought more of the Phase I distribu-
tions. Spanish International Network (SIN) sought a share of
the Joint Sports allotment for its World Cup soccer broadcasts,
(Phase II). Multimedia Entertainment Inc. (Multimedia) sought
to defend its share of the Program Syndicators' award since it
discontinued satellite transmission of some of its works, (Phase
I1).

A controversy was declared on October 6, 1983. Hearings
were held through July and August 1984. A determination was
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rendered on September 20, 1984. The Tribunal increased the
pDevotional share, granted a small share of the Joint Sports
award to SIN and decreased the Multimedia share. Appeal has
been taken by several parties, in the U.S. Court of Appeals for
the D.C. Clrcuxt. The Department of Justice is representing the
Tribunal.

B. 1982 Jukebox Distribution

Seven claims were filed in January 1983 for approximately
$3,676,000 in jukebox royalty fees deposited with the Licensing
Division of the Copyright Office for 1982, A controversy was
declared on December 8, 1983. Voluntary agreement by four
claimants was reached. Subsequently, the Tribunal determined to
award the full fund to these four claimants, ASCAP, BMI, SESAC,
and the Italian Book Company on August 28, 1984. Of the other
three claimants: Sammie Belcher offered no evidence, Michael W.
Walsh's claim was determined to be de minimus and A.C.E.M.L.A.'s
claim was denied for failure of proof.

On January 19, 1984, and before the determination above,
the Tribunal distributed about 90% of the fund to these four
claimants based on the history of past jukebox determinations
and on the conclusion that approximately 10% of the- fund re-
mained in controversy. ; a

Appeal has been taken by A.C.E.M.L.A. in the Second Cir—
cuit. The Justice Department is representing the Tribunal.

C. 1979, 1980, 1981 Appellate Proceedings

The Tribunal had published a final determination for 1979
cable royalty fees in March 1982, which determination was ap-
pealed in the U.S. Court of Appeals for the D.C. Circuit.
[Christian Broadcasting Network v. CRT, 720 F.2d 1295 (1983)]. a
decision was rendered on October 25, 1983. ! This decision af-
firmed the Tribunal's determination in all respects but three.
The Appellate Court remanded the following issues:

1) National Association of Broadcasters (NAB) claim of
part of the Joint Sports share,

2) Devotional claimant's zero award in the Phase I pro-
ceeding,

3 Commercial radio's zero award in the Phase 1 proceed-
ing. '

The Tribunal accepted a voluntary agreement in 1lieu of
reconsidering the NAB claim. The Tribunal accepted evidence on
the other two remand issues. Upon reconsideration, the Tribunal
granted the Devotionals .35% of the Phase I fund. This was a
result of reevaluating some of the evidence and apportioning
different weight to the criteria of benefit and harm.
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The Tribunal reconsidered and again denied an award to
commercial radio, but offered a clearer explanation. The Tribu-
nal acknowledged that the claim was justified but unquantifi-
able. It reasserted that it was unable to discern a mar-
ket-place value for the de minimus input of the non-music
portion of commercial radio.

The determination of these remand issues was published on
January 20, 1984. It has been appealed. The Justice Department
has represented the CRT. We are awaiting a decision.

Oon March 7, 1983, the Tribunal had rendered a final deter-
termination on the 1980 cable royalty fees which was also ap-
pealed in U.S. Court of Appeals for the D.C. Circuit. on
FPebruary 9, 1984, upon receiving the 1979 remand decision, the
Tribunal moved the court to remand the 1980 case consistent with
the 1979 opinion. The motion was granted.

Upon reconsideration, the 1979 remand decision was adopted
for the 1980 cable royalty determination with the exception that
the distribution of _the Devotionals' share be pro rata shared
among all Phase I claimants as opposed to the MPAA ahsorhing the
full impact of the Devotionals' share as was done in the 1979
remand. This reconsideration is likewise on appeal. .

In PY 83, the Tribunal had declared a controversy and
conducted hearings on the 1981 cable royalty distribution. The
determination was rendered on Pebruary 28, 1984, Said determi-
nation also adopts the 1979 determination and is likewise await-
ing the decision on the appeal of the remand.

D. 1978, 1979, 1980, 1981, 1982 Disbursement of Cable Royalty
Fees

Pursuant to §111(d)(5)(c) of Title 17 and in keeping with
policy strongly promoted by Commissioner Ray during his tenancy
as chairman, the Tribunal has actively disbursed fees which were
deemed to not be in controversy.

On October 6, 1983, the 1978 fund which had received late
fees was again totally distributed. 1In January and March 1984,
41% of the 1979 fund was disbursed to bring its total distri-
bution to 91%. The 1980 fund which was 80% disbursed, was not
further disbursed in FY 84. In November 1983 and August 1984,
an additional 11.5% of the 1981 fund was disbursed to bring its
total distribution to 96.5%. Lastly, in December 1983, 90% of
the 1982 fund was disbursed.

6. RULEMAKING (RATE-SETTING)

On a yearly basis, and pursuant to §118 of Title 17, the
Copyright Royalty Tribunal announces a cost of living adjustment
to be applied to compulsory royalty rates paid by public broad-
casting entities licensed to colleges and universities for the
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The adjustment for FY 84

was determined on November 28, 1983 to be 5.4% effective January

1, 1984.

7. PFiscal Statement of Account

1984 Actual

1984 Authority

11.1 Salaries & Compensation $ 326,322 $ 497,700
12.1 Personnel Benefits 34,699 50,300
13.5 Unemployment Compensation 3,117 0
21 Travel & Transportation 354 0
23A Postage 1,029 500
23B Local Telephone 3,463 2,500
23C Long Distance Telephone 824 1,500
23E Rental of Equipment 417 300
23F Rental of Space 55,570 56,000
24F Printing, PForms 10,462 25,000
25D Services of Other Agencies 15,000 15,000
25F Professional & Consultant (Legal) 5,000 0
25G Maintenance & Repair to Equipment 2,331 2,200
25K Cost of Hearings 7,865 46,000
26A Office Supplies 937 1,000
31 Books & Library Materials 1,559 1,000
31H Equipment 11,114
$ 480,063 §$ 700,000
Less: Royalty Fee Fund Transfer - 336,044 - 490,000
TOTAL REGULAR BILL $ 144,019 $ 210,000

8. Conclusion

The Copyright Royalty Tribunal benefitted in FY 84 with the
acquisition of a word processor/computer system and with the
temporary employment of outside counsel. Distribution and
disbursement of cable television and jukebox royalty fees were
the primary focus, as well as the remand and reconsideration of
past cable and jukebox royalty distributions. The coming year
shall include statutory cable and non-commercial broadcasting
rate reviews, possible reevaluation on petition, of the cable
rates that were set in 1982 (due to PCC deregulation), yearly
cable and jukebox royalty distribution, and hopefully the final-
ization of several years of appellate review in both cable and
jukebox distribution cases.
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April 22, 1984

The Honorable

Robert W. Kastenmeier, Chairman

Subcommittee on Courts, Civil Liberties
and the Administration of Justice

Committee on the Judiciary

washington, D.C. 20515

Dear Mr. Chairman:

In response to your joint .letter of December 18, 1984 with
Congressman Moorhead to Chairman Marianne Ball, enclosed are my
comments on Title I of HR 6164. These comments reflect my indi-
vidual views and may not represent the consensus of the Tribhunal.

‘Thank you for providing the Tribunal an opportunity to sub-—
mit its views on this bill.

; A
Sincerely, J);¢r+
/z/ % 45:4/\

7
Edward W.
Commxssxoner k}

\
n°

hv‘
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The following comments reflect only the opinion of Commissioner
Edward W.Ray.

Membership of the Tribunal Sec. 101 (a) 862 (a) and 862 (b) of Title

I am in support of the amendment to reduce the size of the
Tribunal membership from five to three commissioners. I believe
that with more precedents established by the Courts, an increase
‘in private settlements among the parties, and the appointment of
professional staff will lessen the Tribunal's future worklocad. I
am not persuaded that a reduction in the size of the Tribunal
will adversely impact on the quality of its determinations.

staff of the Tribunal Sec. 102(a) Section 805 (c).

General Counsel

The Tribunal record will reflect my consistent support for
the employment of legal counsel. The G.A.O., in a June 11, 1981
report on the operations of the Copyright Royalty Tribunal, rec-
ommended the use of expert legal counsel by the Tribunal.

I believe that presently the Tribunal has an even greater
need for expert legal assistance. The technical legal advice of
a General Counsel, in my opinion, will substantially improve the
quality of the Tribunal's determinations.

Chief Economist

I am in support of the Tribunal's employment of an econo-
mist, as needed. Many of the issues raised in the Tribunal's
hearings are based on economic analysis and, the Tribunal should
have access to the expert opinion of an economist. I do not
believe, however, that there is presently a sufficient need for a
permanent, full-time economist.

The satisfactory performance of the Tribunal's functions, in
my opinion, can be achieved by the appointment of a General
Counsel and the employment of a part-time economist without
incurring a substantive budget increase.

Judicial Review of Tribunal Decisions Sec. 183(a) Section 818 of
Title 17.

I support the amendment and believe it will be helpful to
the Tribunal in its rulemaking and will assist the Courts in
their review of Tribunal determinations.

Adjustment of Copyright Royalty Rates by the Tribunal Sec.
104 (a) Sections 861 (b) (2)(B) and 881(b) (2) (C) of Title 17.

The GAO, in its June 11, 1981 report on the operation of the
Copyright Royalty Tribunal, determined that the Tribunal had not
been given a clear legislative criteria for its distribution and
rate setting determinations. The Courts, on occasions, have also
commented on the lack of clear legislative guidance to the
Tribunal in its rulemaking. The amendments, in my opinion, will

17.
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be of invaluable assistance to the Tribunal in subsequent cable
rate adjustment determinations.

Subpoena Power.

Although this subject is not currently addressed in HR 6164,
I recommend that the Tribunal be given limited subpoena power.
The Tribunal's decisions have significant financial impact on
interested parties but, it is dependent solely on the information
provided by those parties. The Tribunal has been denied access
to data it considers essential for a rational and informed
decision. As an example, during the 1982 Cable Rate Adjustment
hearings, it would have been helpful if the record could have
reflected the actual purchase prices paid by "Superstations" for
syndicated programming. However, neither the copyright owners
nor users would voluntarily submit this data for the record.
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STATEMENT OF MARIANNE HALL
May 2, 1985

1 was working as an editing clerk at High Frontier where I
met Dr. Hafstad and Mr. Morse, who were working on that project.
" Dr. Hafstad asked me to review a short manuscript to consider edit-
ing it for grahmer, sentence structure and punctuafion.on]y. This
piece contained none of the controversial material. 1 reviewed the
piece and accepted the task. The controversial ﬁateria] appeared
at the end o? the project, as it appears at the end of the book.
1 advised DF. Hafstad not to print it because 1 felt that it was

“inflamatory, explosive, repugnant and distasteful.” In my 1limited

capacity, I voiced my sentiments as strongly as 1 could. Dr. Hafstad,
the author, decided to publish it regardless. I finished the clerical

task which I began.

For the record, I want to reiterate that I did not write the
material. 1 disavow it fully. 1 find it inflammatory, explosive,

repugnant and distasteful as I have testified.

Dot aeeoms e Rt
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May 6, 1985

The Honorable Robert W. Kastenmeier

.Chairman

Subcommittee on Courts, Civil Liberties
and the Administration of Justice

U.S. House of Representatives

wWashington, D.C. 20515

Dear Congressman Kastenmeier:
In further response to your questidns concerning the status of

the Copyright Royalty Tribunal, enclosed find two of my recent
work products which address some of your concerns.

- G T

Marianne Mele Hall
Chairman

Sincerely,

MMH/cc
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On December 31, 1984, I wrote a memorandum detailing some
of my concerns involving the procedural aspects of the Copyright
Royalty Tribunal. This memo is an update (in boldface type) of
the December 31 memo (in regular type) included herin.

April 30, 1985 UPDATE ON:
MEMORANDUM FOR THE RECORD
Written December 31, 1984

INTRODUCTION

This memo has been generated to provide information on the
operations of the Copyright Royalty Tribunal (Tribunal). It
does not address the substantive aspects of our hearings or
determinations. It discusses the following administrative
concerns: : :

1) Master Case Files

2) Accounting Records

3) Administrative Office Files
4) Reference Materials

5) Legal Counsel

6) Office Staff

7) Public Image

4/38/85 - Several substantive legal problems have subsequently
arisen concerning our past 1979-1982 cable distributions
totaling approximately $140,0006,6068. Case records and
administrative files to resolve these problems appear
disorganized and inadequate. An-indepth analysis of sub-
stantive concerns appears necessary now, These issues, if
pursued to unacceptable conclusions, can invalidate four
years of cable distribution which have been consolidated
and will be argued in the Court of Appeals for the D.C.
Circuit on May 6, 1985. A lessor concern is violation of
the Government in the Sunshine Act. Greater concerns may
reveal arbitrary and capricious conduct.

The Copyright Royalty Tribunal commenced operations in
November 1977 with five Carter appointees: Thomas Brennan,
Douglas Coulter, Mary Lou Burg, Clarence James, Frances Garcia.

Thomas Brennan and Douglas Coulter served their full seven
year terms until September 26, 1984. Mary Lou Burg served until
her death in May 1983. Frances Garcia served her full five year
term until September 1982. Clarence James resigned in May of
1981. The Chairmanship rotated by seniority. The senior-most
commissioner (Thomas Brennan) served whenever there was a de-
fault in- the chairmanship.



185

The present Tribunal consists of three Reagan appointees;
Edward Ray, February 1982, Mario Aguero, May 1984 and Marianne
Mele Hall, July 1984, Edward Ray and Marianne Mele Hall will
serve until September 1989. Mario Aguero will serve until
September 1991.

The Chairmanship history is_as follows:

Brennan{D) Nov. 77 - Dec. 78
Coulter (D) Dec. 78 - Dec. 79
Burg (D) Dec. 79 - Dec. 80
James (D) Dec. 88 - May 81
Brennan (D) May 81 - Dec. 81
Garcia(D) Dec. 81 - Dec. 82
Ray (R) Dec. 82 - Dec. 83
Brennan(D) Dec. 83 - Sep. 84
Ray (R) Sep. 84 - Dec. 84
‘Hall(R) Dec. 84 -

Upon arriving at the Tribunal in July, 1984 I was immedi-
ately impressed with the lack of organization and the paucity of
administrative, reference and archive materials. The following
represents some of that which I have discovered and some of the
actions I have taken. :

1) MASTER CASE FILES.

Since 1977, the Tribunal has determined the distribution of
over 13¢ million dollars representing years 1978 - 1982. There
will be approximately 156 million dollars to be distributed for
years 1983 and 1984 and the amount will continue to grow accord-
ingly. It has also conducted several major rate proceedings,
which impact on the record and cable industries, representing
45¢ million dollars and 80-1¢¢ million dollars yearly, respec-
tively.

These hearings are contained in approximately 22 file
drawers. These case files are the only official archives on this
agency's proceedings. They should contain all correspondence,
pleadings, motions, orders, transcripts, copies of evidence, de-
terminations etc. There are numerous documents missing from
these 22 drawers.

A cursory review of one file drawer representing the 1982
cable distribution (compiled under Chairman Thomas Brennan in
1984) revealed that the following documents were missing.

1) Exhibits 8-24 for Devotional claimants, Phase
I proceeding,
2) Exhibits 2, 4A, 4B, 4C, 5A, 5B, 5C, 7 and 8
for Joint Sports claimants, Phase II proceeding,
3) Exhibits 1-12 for MPAA, Phase II proceeding’
4) Exhibits 12-14 for Multimedia, Phase II

| ]
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proceeding,

5) Pre-hearing statement for Joint Sports claim-

ants, Phase II proceeding,

6) Pre-hearing statement for MPAA, Phase II

proceeding.

have located and replaced all of these missing documents.

Further examination of this file, in preparation for the

appeal now taken in the D.C. Circuit Court reveals that the
dispositions of motions before the Tribunal have not been effec--

tively recorded and filed. (See the charts below).

CRT 83-1 - 1982 Cable Royalty Distribution - Motions

- PHASE 1
Date

9/15/83
9/19/83
9/19/83
11/4/83
11/14/83
11/18/83
11/18/83
'11/23/83

5/22/84
6/13/84

7/30/84
7/31/84

PHASE TI1

7/16/84
7/17/84
7/17/84
7/20/84
7/20/84
8/31/84
9/6/84

9/7/84
9/14/84

Motion Disposition

NAB Request For Extension of Time

Reply Comments for NAB 9/15 Petition

CRT Order for NAB Petition Denied
NAB Motion for Stay ) N Denied
Petition for Review

Reply comments Re: NAB Motion for Stay

CRT Order for NAB Motion for Stay Denied
NAB Moves To Withdraw Petition

to Review Partial Distribution

Devotionals Request for Extension Granted

of Time (verbal) until 6/11/84
Settling Parties Request Extension .

of time :

Devotional Motion To Strike
Opposition to Motion To Strike
Settling Parties

Motion For Phase II Allocation to
NAB of @.8 Percent of Syndicated
Program Royalties

CRT Order of NAB 7/16 Motion Granted
Motion to Dismiss sports Claim
of SIN

Response of Program Suppliers

to Motion to Dismiss

Opposition of SIN to Joint Sports

Claimants Motion to Dismiss :

Turner Broadcasting/Motion For Granted
Leave to Intervene

- CRT Order Turner Motion

Multimedia/Motion to Strike
Opposition to Motion to Strike/
Program Suppliers

~
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For those motions with a question mark, there appears to be
no written order of disposition. It is possible that the dispo-
sition was relayed orally in the hearing or over the telephone
to interested counsel. Verification of that can possibly be
obtained by rereading the transcripts, which should be done. a
record of all orders to all motions should be generated, for
reference during the appeal and to preserve the precedent.

4/25/85 - Nothing further has been done concerning these
problems.

It should be noted that I was able to easily spot the above
deficiencies in this file drawer because I sat in on these hear-
ings. Review of the other 21 drawers of case files will be more
difficult since all deficiencies must be deduced by reading the
transcripts and through legal reasoning.

In daily operations I have noticed other file deficiencies.
For example, in conjunction with an inquiry 1 discovered that
all the original Pre-hearing Statements for the 1986 cable rate
determination were missing. I have made copies of the copies in
the public information file, as the originals appear lost.

I have also discovered that the Proposed Findings of Fact
for the 1982 cable rate determination is missing. Likewise, the
Consumer Price Index file and computations for the PBS yearly
adjustment for the years 1979 - 1983 is missing. I have not
verified if these two files have been located subsequently.

4/15/85 -~ These files have not been located yet.

This week I have discovered that a November 17, 1983 plead-
ing, served on us for the 1982 jukebox appeal, taken in the 2nd
Circuit, is missing. Also in that file there is an Order to a
motion (granting extension of time for submission of justifica-
tion of evidence), but there is no motion in the file. Appar-
ently the motion is missing or was never filed, however we have
no way of knowing which occurred.

4/15/85 - The November 17, 1983 pleading has been admitted in
the 2nd Circuit Court of Appeals by stipulation of the
parties. The concern over the motion has not been resolved
yet.

These discoveries, which were made in the course of daily
operations and not upon systematic review, have cast serious .
doubt on the recordkeeping over the past seven years. Extensive
systematic review of all 22 file drawers should be conducted.

On November 19, I brought these concerns to the attention
of the other two commissioners and suggested that we employ the
voluntary services of a law.student as a 1985 spring semester
extern to review and organize all case files. I was asked to
write a memorandum justifying the use of volunteer law students,
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in government. My memorandum could not be completed in time for
the December 1 deadline so I shall present it in time for the
1985 fall semester. (It should be noted that a student from
UCLA Communications Law department was willing to pay his own
air fare and expenses to be here in January for this externship.
His undergraduate major was economics. His law work concen-
trated in Communications law and new technologies such as DBS -
Direct Broadcast Satellite).

4/25/85 - After the preparation of a 5 page memo and consider-
able discourse , the Tribunal has instituted a program of
-utilizing legal externs (law students on a volunteer ba-
sis) to review and reorganize these files. Under narmal
circumstances, based on my work on the 1982 drawer, this
project should take in excess of six months. We hope to
have externs begin this summer.

In addition, all the public information files which are the
only duplicates of our case archives are disordered and need a
thorough review. '

4/25/85 - This should take another 4-6 months after the master
files are completed.

2) ACCOUNTING RECORDS

In trying to make further partial distributions on 1979,
198@, 1981, and 1982 cable distribution determinations, I have
discovered that the history on the distribution of close to 126
million dollars has never been compiled or preserved in the
central files. Apparently Commissioner Douglas Coulter made all
the mathematical computations and he left no central record. I
am now collecting and compiling past orders and sketchy account-
ing files to generate a comprehensive central file. It has
taken over two weeks and is not yet completed.

Further, since we are dealing with tens of millions of
dollars, we calculate to 5 figures beyond the decimal point.
This means that we are actively working in numbers that can
include 13 places. We should have an accountant to handle these
types of computations. In the interim I am trying to get access
to an accountant at the Library of Congress to verify my compu-
tations. Further, since we are still distributing 1978 funds,
precise operational recordkeeping for at least ten years is
probably necessary. The Tribunal should consider hiring an
accountant.

4/25/85 - It took 3 months but I have just completed an inten-
sive compilation, centralization and analysis of all dis-
tributions of all royalties since the inception of this
agency. This review revealed that the Tribunal has distrib-
uted $146,169,714 in cable royalties collected from 1978
through 1984. The total of cable royalties collected from
1978-1984 is approximately $369,179,344 as of April 8, ’
1985. This review also revealed that we have distributed
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$11,673,56@ in jukebox royalties for the years 1978 through
1983. The total of jukebox royalties collected for 1978
through 1984 is approximately $17,173,852 as of September
36, 1985.

In the course of this review I determined that some
parties had not received equal pro rata shares of their
allocation which meant that expenses and earnings on
the remaining fund were not being distributed equitably
among all claimants, 1 corrected this situation. I also
equalized pro-rata distributions to those claimants whose
awards had been altered by appellate decisions.

Lastly, I determined that the percentage methodology
that had heretofore been used to distribute fees was illu-
sory in that the percentages as distributed, diminish in
numerical size as the remaining fund continues to grow.

In light of that realization, I reworked our partial dis-
tributions for 1979 - 1982 cable royalty fees against real
dollar figures and was therefore able to distribute more

of the funds while still preserving sufficient funds to
protect all claims currently on appeal. Earlier I urged
that the Tribunal consider hiring an accountant. 1 have
recently written draft legislation to suggest that the
Licensing Division of the Copyright Office, who collects,
invests and disburses these fees, should report to the
Tribunal instead of to the Register of Copyright. The only
function of the Licensing Division is to collect, invest
‘and disburse copyright royalty fees for us. They should
report to us to eliminate our duplicative recordkeeping, to
eliminate the superfluous reporting to and through the
Copyright Register‘s office, to relieve the General Coun-
sel's staff of the Copyright Office of writing and inter-
preting our regulations and to allow us greater access,
availability and coordination with this staff that serves
our Tribunal. We would not then need an accountant.

3) ADMINISTRATIVE OFFICE FILES

A. Testimony before Congress

A cursory review of the administrative office files of our
hearings revealed that we did not have copies of all of our
budget or. oversight hearings in-house. 1 have now collected
either official testimony or photocopies of all. (See charts
below). I have not had time to review if we have any legisla-
tive hearings in testimony or draft form in-house. My limited
understanding indicates that there is very little here. This
should be researched, collected and filed for the Commissioner's
use and for preservation in our archive. I am establishing a
relationship with Gilbert Gude of the Congressional Research
Service. 1 believe his organization may be able to assist in
this search and compilation.

51-527 0 - 85 - 7



BUDGET HEARINGS -

2/8/77 FY 78

2/22/178 PY 79 Brennan
2/14/79 . FY 80 Coulter
2/21/80 FY 81 Burg
3/2/81 FY 82 James
3/4/82 FY 83 Garcia
3/1/83 FY 84 Ray
2/8/84 FY 85 Brennan
BUDGET HEARINGS - SENATE
3/1/77 FY 78

3/208/78 FY 79 Brennan
2/21/179 FY 80 Coulter
3/4/88 FY 81 Burg
3/11/81 FY 82 James
5/14/82 FY 83 Garcia
3/16/83 FY 84  Ray
3/84 FY 85 Brennan

OVERSIGHT HEARINGS - HOUSE

4/9/79 96th Sess
6/11/81 97th Sess
3/3/83 98th Sess

OVERSIGHT HEARINGS - SENATE

4/29/81
3/16/83

Brennan 97th Sess
Ray 98th Sess
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4/25/85 - It took 6 weeks to collect our teséimony before the
Senate and House Budget and Oversight Committees. The
Congressional Research Service has sent over some of our

Legislative Hearing testimony.

I believe there are more

hearings to be located and hope to have an extern research

that and any other deficiencies.

I am trying to collect

Budget, House, Senate and Conference Reports, which I hope

to have in 2 months.

B) Correspondence files

I have just completed collecting all the chronological
files of the chairman and placing same in a central research

corner, They appear complete,



191

4/25/85 - Commissioner Ray's files are absent.

The central correspondence files for the Tribunal including
correspondence with the legislative bodies, other agencies,
interested parties and counsel, public inquiries and general
office business correspondence are extremely sketchy after 1980,
There appears to be no way to determine what is missing. My
concern now is to try and collect all that is available and
place it in one central file for the use and history of the
Tribunal.

4/25/85 -~ 1 consider the collection and centralization of the
‘available resources completed.

4) REFERENCE MATERIALS

Our library contains very limited reference materials. Upon
arriving I ordered the 1984 pocketpart for Title 17, USC, the
Copyright Act, as our only copy had a 1979 pocketpart.

I ordered the current 37 CFR which contains our rules of
procedure. The version inhouse and being distributed to the
public had been superceded.

I ordered Title 47, USC, the Communications Acf and the
current pocketpart as the only copy inhouse is the 197¢ USCA,
(superceded). It has not arrived.

4/25/85 - Title 47 and Title S5 have been received.

There was one law review article on the Tribunal, inhouse.
I have determined that over thirty have been written and I will
strive to purchase these.

4/25/85 - 1 hope to have a student extern research these arti-
cles and approach the publishers for gratis copies or we
shall purchase them.

I have purchased the last two volumes (1977 .& 1978) of
Copyright decisions printed by the Copyright Office, to update
our series. I have compiled our determinations into one note-
book for the General Counsel’s staff of the Copyright Office so
they may include our determinations in their series.

4/25/85 - It appears that the Copyright Office cannot include
our determinations in their 1979 volume. I hope they will
reconsider for the 198¢ volume.

4/25/85 - our determinations are not published by any reporter
except the Federal Register which makes it very difficult
for new petitioners before us to retain adequate counsel.
I am going to appreoach several private publishers and the
GPO to get all of our determinations (and their appeals)
published. Meanwhile Shepard-McGraw Hill has decided to
publish all of our cable determinations in a comprehensive
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manual on cable television. They have asked me to write
the preface. 1 am pleased at their decision and honored to
write for them.

We read approximately 15 trade journals on a periodic
bas1s. Files used to be kept of the articles of interest to the
Tribunal in these periodicals. 1 have discovered that this
collection became rather sketchy after about 1982. I had the
files repaired and organized and have re-instituted the practice
of clipping and preserving relevant articles for use, research
and archival purposes.

4/25/85 - 1 have approached these trade periodicals and approxi-
mately ten others for gratis subscriptions. Most are
complying. '

I have researched our legislative history and collected
several copies each of the House Report 94-1476, Senate Report
94-~-473 and Conference Report 94-1733 for the Commissioners’ use
and for our archives.

4/25/85 - 1 have obtained extensive resource materials and
reports form the Copyright Office, the Judiciary Commit-
tees, the FCC, and the Administrative Conference.

I have reviewed the miscellaneous materials in the library
and filed it into categorical files, two of which were abstract-
ed by a volunteer law student. He reviewed the Australian and
British Copyright Royalty Tribunal materials but found that our
files contained information only as current as 198d¢. There are
several more such files which need to be abstracted and updated
for basic information.

There is enough library work to employ a voluntary legal
extern on a permanent basis., I strongly recommend this.

5) LEGAL COUNSEL

We have retained outside counsel to do a review of our
internal policies and of our hearing procedures. We expect this
report in January. Meanwhile we have solicited comments on our
procedure from interested parties and we shall analyze those
comments along with our commissioned report to possibly restruc-
ture our rules of procedure and our internal policy practices. .

4/25/85 - We have analyzed these comments and reports and with a
stipulated agreement by the parties to the 1983 cable
distribution we are implementing procedural reforms. We
will test these reforms in this 1983 cable distribution and
in our rate hearing this year and hopefully codify them
when we review and rewrite all of our rules in 37 C.F.R.

We have found that most of our riles need reformation to
fully comply with the spirit or letter of the laws that
govern most federal agencies.
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I have discovered in my visits with legislators that both
House and Senate Judiciary Committees have strongly advised that
the Tribunal hire counsel and have appropriated funds for the FY
84 and FY 85 specifically for that purpose. Apparently the
earlier Commissioners felt that a General Counsel was not neces-
sary.

I became chairman on December 1 and on December 2 we began
advertising to hire a General Counsel. We closed receipt of
resumes on December 14, Needless to say we were deluged with
approximately fifty extremely impressive resumes. I had hoped
to start interviews on December 17 so that we might have counsel
inhouse by January, however, the other commissioners felt that
we should not begin interviews until January 3. Interviews have
been set up in accordance with their wishes. I am hopeful that
we will make our choice by Januvary 11.

.4/25/85 - We hired a general counsel on March 4, 1985. 1 am
going to ask for a chief economist and a secretary in our
Oversight Hearing on May 1.

6) OFFICE STAFF

In 1977 the Tribunal determined that each commissioner
shall have one confidential aide. We are presently staffed with
three confidential aides. I hired my aide in August 1984. The
other two aides were hired in 1977 and 1988 and have been re-
hired when their respective original commissioners retired. In
1977 the Tribunal also determined that each aide shall report
only to their respective Commissioner despite the legislative
mandate and history that states the aides shall work for the
Tribunal, This segmentation of staff probably contributed to
the incomplete central files. Each aide kept files for their
respective Commissioner and it is apparent that much of these
files were taken with each commissioner as he and his aide
departed. No one in particular was charged with maintaining a
central file for the Tribumal. Therefore, it was done haphaz-
ardly if at all.

4/25/85 - 1 have reconstructed as much of the central agency files
as is possible. . .

The Chairman's aide was charged with maintaining the cen-
tral case files however that person changed each year. Appar-
ently none had any paralegal training, therefore the case files
for each year are organized differently. This makes retrieval
of information for precedent-following purposes extremely diffi-
cult. : .

4/25/85 ~ This should be completely reorganized as expressed
earlier. We hope to have legal externs begin this on June
1. A permanent system and person to maintain it should be
set in place.
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The budget function has remained with one aide for several
years, however she reports only to her Commissioner, so requests
for budget information must go through that Commissioner. Noth-
ing is automatically circulated.

4/25/85 -~ All budget correspondence now goes through the
Chairman*s office and is circulated to all commissioners.

An incoming Commissioner who brings his own aide, as I did,
is greatly disadvantaged by the state of the central files and
the segmentation of staff. If material is not obvious in the
central file, the new Commissioner must ask a more senior Com-
missioner to ask his aide to retrieve the information. The new
Commissioner must then generate his own file. I have been
working since Sept 26 (when Commissioner Coulter and Brennan
- left) on generating central files. The two senior aides have
been resistant. My aide has been more successful in locating
missing documents (such as testimony, etc.) by going to outside
sources such as outside counsel, legislators® staffs, agency
staffs, etc. The process is slow and solely dependent on the
time and graciousness of outside sources. There is still a
great deal of work to be done to reconstruct seven years of
agency practice, policy and recordkeeping.

My efforts to organize the central files and the staff into
areas of expertise to maximize efficiency and communication have
"been resisted by two of the three aides. However, I feel that
such a small agency must be organized around central files and
clear delegation of work per staff member, to maximize the use
of personnel and minimize recordkeeping and storage. I shall
continue working towards these goals despite the inertia.

4/25/85 - 1 have written draft legislation and shall approach
the Oversight Committee for the authority to implement
management reforms that I feel are necessary. I will also
approach the Oversight Committee to hire more professional
staff and support staff that serve the Tribunal, not just
private commissioners.

7) PUBLIC IMAGE

Lastly I have discovered that this Tribunal has had a poor
image within the Congress, within Federal agencies, before the
industry, the copyright owners and the public. Part of the _
problem has been an isolationist attitude. ‘I have made courtesy
calls to the following offices for the purpose of introducing
myself, explaining our functions, and eliciting support, part-
icularly of legislators and federal agencies.

1) Counsel Staff to the Judiciary, U.S. Senate,

2) Counsel Staff to the Judiciary, U.S. House of Representa-
tives,

3) Several Congressmen who oversee our Tribunal,



1111 20th Strect, NNW.
Suite 450
Washingion, D.C. 20036
{202) 653-5175

April 36, 1985

Senator Charles McC. Mathias

Chairman .

Subcommittee on Patents, Copyrights
& Trademarks

Room 387 SROB

Washington, DC 28516

Dear Senator Mathias:

Thank you for your kind words of congratulations. 1 am honored
to work with you and your staff and shall strive to fulfill your
expectations. :

Thank -you for your invitation to the Copyright Royalty Tribunal
(Tribunal) to submit written testimony for the April 17 hearings
on civil and criminal enforcement of the Copyright Act. I heart-
ily commend the Judiciary Committee's efforts to explore and
resolve some of the problems in the enforcement of the Copyright
Act. BAs you well know, piracy causes daily losses in revenues to
the creators and producers of intellectual property. The losses
in the audio industry predict what will happen in the video in-
dustry and the software/information industries, as piracy pgo-
gressively encroaches upon each industry. A frightening aspect
of this increasing piracy is that the daily losses on yesterday's
intellectual property will take its toll ‘on our creators' inspi-
ration and desire to create tomorrow's works. That is why your
work today is so important.

In my private capacity, 1 accept your invitation to submit writ-
ten testimony on a statutory change that may improve collections
of the royalty payments that this Tribunal distributes. The ’
other Commissioners may wish to add their comments at a Tater
time. It is my opinion that the Tribunal should be empowered to
assess fair market interest and/or a surcharge on royalty pay-
ments which are not timely filed.

The Copyright Royalty Tribunal is responsible for distributing
royalties collected for the retransmission of copyrighted works
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by cable .television and for the use of copyrighted works by juke-
boxes, (17 U.S.C. Section 111 & 116), among other responsibili-
ties.

The Licensing Division of the Copyright Office collects these
royalties from approximately 7,688 cable systems and from ap-
proximately 3,800 jukebox operators representing approximately
169,08068 jukeboxes. These royalties are segregated into funds by
year and invested in interest-bearing, United States securities by
the Licensing Division. .

To date approximately $3¢9,179,344 have been collected for cable
and $17,173,852 have been collected for jukebox, approximately
$146,1¢9,714 of the cable collections and 11,873,568 of the juke-
box collections have been distributed to respective claimants.

The only enforcement in the collection of these fees is the .
threat of a suit for infringement' that may be brought by the copy-
right owner. . While this enforcement capability is very important
and should be preserved at all costs, often it is not very effec-
tive. The result is that the users may file late or not at all
with minimal actual or apparent sanctions. Further, if an in-
fringement action is brought, the user can practically moot the
action by a prompt late payment, veritably rendering the damages
de minimis, (leaving attorneys fees and costs).

These late payments play havoc with the Licensing Division's
accounting procedures and with our ‘distribution process. Often
late sums are less than $10¢,080¢ so they cannot be immediately in-
vested, causing loss of interest to owners. Often late payments
.are to funds that have been fully distributed, requiring further
Tribunal determinations, publications, and disbursements. The
1978 cable fund has been zeroed out three times, the latest being
March, 1985. We recently received an $8.8¢ jukebox fee on the
1979 fund, which has been closed for years.

Lastly, the present system practically encourages late payments
in that the tardy payer has greater use of his money for longer
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periods without cost. This is neither the intent nor the spirit
of the Copyright Act.

It should be noted that most copyright users are prompt and accu-
rate in the payments of royalty fees. The tardy payments problem
for cable barely approaches 3%. It is harder to determine com-
pliance in jukebox and it should be noted that the performing
rights societies do actively enforce compliance. The Licensing
Division would be able to provide more accurate accounting of the
late payments problem upon request.

Even though the tardy payments problem is small, clearly it
refutes the intent of the legislation, and there is no reason to
not strive towards 109% compliance. The threat of the assessment
of fair market interest may help achieve that. Again, I feel
strongly that the suit for infringement remedy (including attor-
ney fees) is one of the greatest reforms to come from the 1976
Copyright Act and I believe it must be preserved at all costs.
This suggestion would only supplement the greater remedy and
would do so at no cost to the copyright owner, also in keeping
with the intent of the Copyright Act.

I have recently submitted draft legislation to Congressman
Kastenmeier and Moorehead, upon their request, to suggest empow-
ering the Tribunal to assess and collect interest for late pay-
ments. This draft also suggests establishing the Licensing
Division under the Tribunal rather than the Copyright Office to
facilitate the management of the funds, and eliminate some of the
communications between the Copyright Office and the Copyright
Royalty Tribunal. Part of this draft legislation is attached for
your information.

If you need any further information or assistance please
do not hesitate to contact me.

Sincerely,
- ; ) = Szizéa___
— -y

Marianne Mele Hall
Chairman

_ MMB/cc
Enclosure



1111 20th Street. N.W.
o Suite 450
‘Washington, D.C. 20036
(202) 653-51275

|

TO: Members of the Bar who practice before the Tribunal;
Administrative Conference of the United States

The Copyright Royalty Tribunal was created by the Copyright
Act of 1976 to be composed of five commissioners, but currently
consists of two sitting commissioners. Several procedural
guestions have been raised because of this situation. The pur-
pose of this letter is to inform you of conclusions reached by
the Tribunal and to solicit your comments on these conclusions.

First, Section 882(c) of the Copyright Act of 1976 (Act)
states, "Any vacancy in the Tribunal shall not affect its powers
. « " Section 301.7(b) of the Tribunal's rules states, "A ma-
jority of the members of the Tribunal constitutes a quorum." 37
U.S.C. 301.7(b). It is the .conclusion of the Tribunal that a
quorum consists of a majority of sitting Commissionezs, whatever

its number. We find support for our conclusion in FTC v. Flotill

Products, /Inc. 389 U.S. 179 (1967), and Assure Competitive Trans-
portation, Inc., v. United States, 629 F. 2d 467 (1988). There-
fore, the Tribunal believes 'it has legal .authority to carry out
the functions conferred on it by the Act so long as both sitting
Commissioners concur in the.action. .

Secondly, the Tribunal has also researched the question of
whether a Commissioner appointed during or after the course of an
on-the-record proceeding,.whether adjudication or rulemaking,.may
participate in the decision’. The Tribunal believes that a decid-
ing officer, in this case a Commissioner, does not have to -be
present to hear the testimony, except when the demeanor and
credibility of the witness is of such a substantial factor that
the absence of the deciding officer would be a denial of a fair
hearing. The Tribunal beliéves that it is enough if the deciding
officer considers and appraises the written record. The Tribunal
has drawn upon the Administrative Law Text by Kenneth Culp Davis
for this conclusion.
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The Tribunal solicits comments as to whether the Bar and the
Administrative Conference of the United States agree with our
conclusions. The Tribunal is especially interested in whether
any party believes that the demeanor and credibility of any
witness is of a substantial factor in the forthcoming
proceedings. Although the Tribunal does not know when future
Commissioners will be appointed and confirmed, it believes it is
important to resolve this question at this time. Comments.on the
Tribunal conclusions must be filed by June 4, 1985. The comments
will be discussed in our pre-hearing conference already schedule
for June 7.

Thank you for your cooperation. M Z

Edward W./Ray
Acting Chairman

Dated: May 12, 1985



200

DEVOTIONALS

W. Thad Adams, fII, Esq.
1461 City National Center -
Charlotte, North Carolina 28202

John H. Midlen, Jr., Esg.
1050 Wisconsin Ave., NW
washington, DC 26067

Clifford Harrington, Esq.
Fisher, Wayland, Cooper & Leader
1255 23rd Street, NW ’
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JOINT SPORTS

Robert W. Coll, Esq.
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Wwashington, DC 28036

Philip R. Hochberg, Esgqg.

Baraff, Koerner, Olender & Hochberg
2033 M Street, NW
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washington, DC 208636

Ritchie T. Thomas, Esq.

Judy Jurin Semo, Esq.
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, NW.
Washington, DC 20064 -

Michael Scott

Squire, Sanders & Dempsey.
1281 Pennsylvania Avenue, NW
Washington, DC 20084

David H. Lloyd, Esg.
-Robert Alan Garrett, Esq.
Arnold and Porter :
1200 New Hampshire Ave., NW '
ash1ngton, DC 20036

PUBLIC

Gene A. Bechtel, Esqg.
Bechtel & Cole

2181 L Street,  NW
Suite 5082

Washington, DC 206036

764 375-9249

333-3333

659-3494

861-2600

452-8208

554-3694

872-6760

833-4194
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Jamie S. Gorelick, Esq.

David 0. Stewart, Esq.

Miller, Cassidy, Larroca & Lewin
2555 M Street, NW

Suite 500

Washington, DC 20837

Carol R. Whitehorn, Esq.
Senior Attorney
National Public jRadio
2025 M Street, NW
Washington, DC 200836

Jacquelline Weiss, Esq.
Public Broadcasting Serice-
475 1'Enfant Plaza West, SW
Wwashington, DC 200624

SIN

Edwina Dowell, Esqg.

Spanish International Network
460 West 42nd Street

New York, New York 10036

Meredith Senter, Esq.
Norman P. Levanthal, Esq.
1861 22nd Street, NW
Washington, DC 208637

MUSIC

Charles T. Duncan, Esq.
Reid & Priest

Suite 1100 i
1111 19th Street, NW
Washington, DC 20836

I. Fred Koenigsberg, Esq. :
office of Bernard Korman, Esq.
ASCAP .
One Lincoln Plaza

New York, New York 1@@23

Nicholas Arcomano, Esg.
Vice President & Counsel
18 Columbus Circle

New York, New York 10819

Frank Tudisco, President
Italian Book Company

1119 Shore Parkway
Brooklyn, New York 11214

293-6400

822-204¢

488-5000

212 953-75080

429-8970

828-0100

212 878-7513

212 586-3450

212 236-5863
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Jose Luis Torres, Esg.
Torres & Leonard, PC

258 West 57th Street
Suite 2015

New York, New York 16167

Lawrence Bernstein, Esg.
Shrinsky, Weitzman & Eisen, PC
1126 Connecticut Avenue, NW
Washington, DC 206836

Edward W. Chapin, Esqg.
BMI -

320 West 57th Street, NW
New York, New York 16019

CABLE

Peter H. Feinberg, Esqg.
Pepper & Corazzini

1776 K Street, NW
Suite 708

Washington, DC 20006

Robert W. Ross, Esq.

Vice President & General Counsel
Turner Broadcasting System, Inc.
114¢ Connecticut Avenue, NW
Suite 10066

Washington, DC 206836

PROGRAM SUPPLIERS

Arnold P. Lutzker, Esg.
Carolyn Wimbly, Esgqg.
Dow, Lohnes & Albertson
1255 23rd Street, NW
Washington, DC 20637

Arthur Scheiner, Esg.

Wilner & Scheiner :

1200 New Hampshire Avenue, NW-
Suite 300 )

Washington, DC 20836

CANADIAN

Douglas G. Thompson, Jr., Esq.
Finkelstein, Thompson & Levenson
2828 Pennsylvania Ave., NW, 200
Washington, DC 20687 .

'

212 246-582¢

212 586-2000

296-0600

293-97860

857-25040

861-7800

337-8000
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NAB

Victor E. Ferrall, Jr., Esq.
Crowell & Moring .
1106 Connecticut Ave., NW :
Washington, DC 2080636 -

Henry L. Baumann, Esq.

Michael D. Berg, Esgqg.

Senior Associate General Counsel
National Association of Broadcasters
1771 N Street, NW

Washington, DC 20036

NMPA

Leonard Feist, President
National Music Publishers Assn.
116 East 59th Street

New York, New York 1860622

Miscellaneous

Bruce D. Sokler, Esg.

Mintz, Levin, Cohn, Ferris, Glovsky & Popep, PC
1825 Eye St., NW .

Wwashington, D.C. 200066

Robert St. John Roper, Esq.

LeBoeuf, Lamb, Liby & MacRae
1333 New Hampshire Ave., NW

Wwashington, D.C. 20036

Stephen R. Effros

Community Antenna Television Assn.
.3977 Chain Bridge Rd.
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452-5992
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302 Filing of claims to cable royalty fees........ everees
303 Access to phonorecord players (jukeboxes)
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PART 301 —COPYRIGHT ROYALTY
TRIBUNAL RULES OF PROCEDURE

Subpart A—Qrpanizatien

Bec.

301.1
301.2
301.3
301.4
301.5
301.6
301.7

Purpose.

Address for information.
Composition of the Tribunal.
‘The Chalrman.

Standing commlttee,
Administration of the Tribunal.
Proceedings.

Subpart B—Public Access to Tribunal Meetings

301.11
301.12
301.13
301.14
301.16
301.16
301.17

Open meetings.

Conduct of open meetings.

Closed meetings.

Procedure for closing meetings.
Transcripts of closed meetings.
Requests to open or close meetings.
Ex parte communication.

Subpart C—Public Aczess to and Inspection of
Records

Public records.

Public access. ’ |
Freedom of Information Act.
Privacy Act.

301.21
301.22
301.23
301.24

Subpart D—Equal Employment Opportunity

301.31

301.32

301,33

301.34°
natlon,

301.36 Business relations.

Purpose.
Recruitment and hiring.
Complaint procedures.

Svbpart E-—~Procedvres and Regylations

301.40 Scope.
301.41 Formal hearings.

301.42 Suspension, amendment, or vnlver i

of rules.
301.43 Notice of proposed rulemaking.
301.44 Conduct of proceedings.
301.45 Declaratory rulings.
301.4'6 Testimony under oath or affirma-
tion,
301.47 Transcript and record.
301.48 Closing the hearing.
301.49 Documents.
301.50 Reopening of proceedings, modlfica-
tion or setting.
301.61 Rules of evidence.
-301.62 Participation In any proceeding.
301.63 Examinatlon, cross-examinatlon,
and rebuttal.
-301.564 Proposed findings and conclusions. -
30160 Promulyation of rulea or ovders.
301.86 Pubiic suggestions and commenta.

)

“

Third party allegation of dl.scrlml-‘,

Title 37—Pctents, Trademarks, and Copyrights

Bec. .
K Su’p‘ut f—‘g’. Adjustment Preceedings

301.80 Bcope.

'801.61 Commencﬂncnt of adjustment pro-
ceedings.

301.62 Content of pctition.

301. qa Consideratton of petition.

3al. 84 Disposition of petltion.

301.65 Rate adjustment proceedings.

-301.86 Publication of proposed rate deter-
minatton.

301.67 Final determination.

301.68 Reopening of proceedings.

301.(_3‘9. Effective date of final determina-
tion,

‘ubpcr' G—Royalty Fees Distribution
»Proceedings

301.70
301.71
301.72

Scope.

Commencement proceedings.

Determination of controversy.

301.73 Royalty distribution proceedings.

301.74 Publication of proposed royalty dis-
tribution determination.

301.75 Final determination,

301.76 Reopening of proceedings.

301.77 Effective date of final determina-
tion,

" AuTHomiTY: 17 U.S.C. 803(a).

Source: 43 FR 653719, Nov. 17, 1978; unless
otherwise noted.

- ‘Subpart A—Organization

" §301.1 Purpose.

The Copyright Royalty Tribunal
(Tribunal) is an independent agency in
the Legislative Branch, created by
Pub. L. 94-553 of October 19, 1876.

The Tribunal’s statutory responsibil-
Aties are:
(a) To make determinations concern-
. Ing copyright  royalty rates in the .
areas of cable televlslon covered by 17
U.8.C. 111.

(b) To make determinations concern-
ing copyright roysalty rates for phon-
orecords (17 U.8.C. 116) and for coin-
operated phonorecord players (juke-
boxes) (17 U.8.C. 118),

(c) To establish and later make de-
terminations concerning royalty rates
and terms for non-commercial broad-
casting (17 U.S.C. 118).

(d) To distribute cable television and
.Jukebox royalties under 17 U.B.C. 111
and 17 U.8.C. 116 deposited with the
Register of Copyrights.
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§301.2 Address for information. <

The official address of the Copy-
right Royalty Tribunal is 1111 20th
Street NW., Washington, DC 20036,
until March 31, 1878. Office hours are
Monday through Friday, 8:30 a.m. to
5:30 p.m., excluding legal holidays.

§301.3 Composition of the Tribunal.

The Tribunal I8 composed of five
members appointed by the President
with the advice and consent of the
Senate.

8§301.4 The Chairman.

(a) On December 1st of each year
the Chairman will be designated for a
term of 1 year from the most senior
Commissioner who has not yet previ-
ously served as Chairman, or, if all the
Commissfoners have served, the most
senjor Commissioner who has served
the least number of terms will be des-
ignated Chairman.

(b) The responsibilities of the Chair-
man are, first, to preside at meetings
and hearings of the Tribunal, and
second, to represent the Tribunal offi-
cially in all external matters. In mat-
ters of legislation and legislative re-
ports, the Chairman will represent the
majority opinion of the Tribunal; how-
ever, any Commissioner with a minori-
ty or supplemental opinion may have
that opinion represented also. The
Chairman is the initial authority for
all communications with other govern-
ment officials or agencles and is the
contracting officer; however, another
Commissioner or subordinate official
may be designated to act in his stead.
The Chairman shall convene a meet-
ing of the Tribunal upon the request
of a majority of the Commissioners.

§301.5 Standing committee.

The Tribunal may establish standing
or temporary committees to act in
whatever capacity the Tribunal feels is
appropriate. Sald committees are au-
thorized, in the areas of their jurisdic-
tion, to conduct hearings, meetings,
and other proceedings, but no such
subdivision shall be authorized to act
.on behalf of the agency as a whole
within the officlal meellng of 8 U.8.C.
552(a)(1).
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§301.6 Administration of the Tribuaal.

The administration of the ‘I'rjbunal
denotes chiefly the malnge u.uiu: of
the Tribunal records and the ¢ *.{;ndl
anship of Tribunal properis,
records to be maintained inciude legal
and public records, a current ingex of
opinions, orders, policy statements,
procedures, and rules ol pr: mtl(c and
instructions that affect the public.
Also, announcements of Tribinal ac-
tions must be pubiished In the Fruen-
AL REGISTER &8 required, and the ob- -
servance by. the Tribunal of appropri-
ate administrative procedurc mgst be
supervised, as well as the disposition
of Tribunal correspondence., From
time to time other administrative re-
sponsibilities may emerge. To manage
the above, the Tribunal may choose to
install an Administrative Officer. how-
ever, if not, it will be the Chairman's
duty to see that these responsnblllues
are met.

§301.7 Proceedings.

(a) Location. The Tribunal will nor-
mally hold all proceedings at its prin-
cipal office, except under exceptional
circumstances, in which case the Tri-
bunal may perform its duties any-
where in the United States. The Tri-
bunal's proceedings will all be public,
except as exempted in § 301.15.

(b) Quorum. A majority of the mem-
bers of the Tribunal constitutes a
quorum.

(c) Voting. Each Commissioner’s
vote shall be recorded separately, and
the votes of the Commissioners shall
be taken in order of their seniority,
except that the Chalrman shall. vote
last. No proxy votes will be recorded.

Subpart B—Public Access to Tnbunal
Meetings

§301.11 Open meetiigs.

(a) The purpose of this chapter is to
comply with the Government in the
Sunshine Act, Pub. L. 94-409; 90 Stat.
1241 et seq., 5 U.S.C. 5§22(b), and Insure
that all Tribunal meetings shall be
open to the public. The cundltlons

.under which meetings. as an exkcep-

tlon, may be closed, nre

listed In .
§301.13 .
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§301.12 .

(b) Each meeting announcement by
the Tribunal shall be made at least 7
calendar days in advance in the FEDER-
AL REGISTER and shall state the time
and place of the meeting, the subject
to be discussed, whether the meeting
is to be open or closed, and the name
and telephone number of the person
to contact for further informatlon.

(c) If amendments are made to the
original announcement, they must be
placed In thc FepenraL REGISTER as
soon as practicable., Changes In time
and place may be made simply by
making such an announcement, but a
change in subject matter requires a re-
corded vote by Commlissioners, with
the results of that vote appearing in
the announcement of the amendment.

(d) If it Is decided that a meeting
must be held on shorter notice than 7
days, that decision must be made by
recorded vote of Commissioners and
Included in the announcement.

§301.12 Conduct of open meetings.

(a) Meetings of the Tribunal will be
conducted in a manner to insure both
the public’s right to observe and the
abllity of the Tribunal to conduct its
business properly. The Chairman or
presiding .officer will take whatever
measures he feels necessary to achleve
this.

(b) The right of the public to be
present does not include the right to
participate or make comments.

(c) Reasonable access for news media
will be provided at all public sessions
provided that It does not Interfere
with the comfort of Commissioners,
staff, or witnesses. Cameras will be ad-
mitted only on the authorization of
the Chairman, and no witness may be
photographed or have his testimony
recorded for broadcast if he objects.

§1301.13 Closed meetings,

In the following circumstances (as
per § U.S.C. 552(c), 1-10) the Tribunal
may close its meetings or withhold in-
formation from the public:

(a) If the matter to be discussed has
been speclfically authorized to be kept
secret by Executive order, In the Inter-
ests of natlonal defense or forelgn
policy;

Title 37—Patents, Trademarks, and Copyrights

(b) If the matter relates solely to the
Internal personnel rules and practices
of the Trlbunal;

(c) If the matter has been specifical-
ly exempted from disclosure by statute
(other than 6 U.8.C. §52) and there is
no discretion on the issue;

(d) If the matter involves privileged
or confidential trade sécrets or finan-
clal information;

(e) If .the result might be to accuse
any person of a crime or formally cen-
sure him;

(f) If there would be a clearly unwar-
ranted invasion of pcrsonal privacy;

" (g) If there would be disclosure of in-
vestigatory records compiled for law
enforcement, or information which if
written would be contalned In such
records, and to the extent disclosure
would (1) Interfere with enforcement
proccedings, (2) deprive a person of
the right to a falr trial or impartial ad-
judication, (3) constitute an unwar-
ranted ‘invasion of personal privacy,
(4) disclosure the identify of a confl-
dential "source or, in the case of a
criminal investigation or a national se-
curity intelligence investigation, confl-
dential information furnished only by
a confidentlal source, (§) disclosure In-
vestigative techniques and procedures,
or (6) endanger the iife or safety of
law enforcement personnel.

" (h) If premature disclosure of the in-
formation would frustrate the Tribu-
nal's actlon, unless the Tribunal has
aiready disclosed the concept or
nature of the proposed actlon, or is re-
quired by law to make disclosure
before taking flnal action.

(1) If the matter concerns the Tribu-
nal’s participation in a civil action or
proceeding or In an action in a forelgn
court or international tribunal, or an
arbitration, or g particular case of
formal agency adjudication pursuant
to 5 U.S.C. 654, or otherwise Involving
a determination on the record after
opportunity for a hecaring.

§301.14 Procedure for closing meetings.

(a) Meetings may be closed, or Infor-
mation withheld from the public, only
by a recorded vote of a majorily of the
Commissioners. Each question, either
to close a meeting or withhold infor-
mation, must be voled on separately,
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unless a series of meetings Is involved,
in which case the Tribunal may vote
to keep the discussions closed for 30
days, starting from the first meetings.
If the Tribunal feels that information
about a closed meeting must be with-
held, the decision to do so must also be
the subject of a recorded vote.

(b) Before a discussion to close a
meeting or withhold information, the
Chairman must certify that, In his
opinion, such a step Is permissible, and
he shall cite the appropriate exemp-
tion under §301.13. This certification
shall be included in the announcement
of the meeting and be maintained as
part of the Tribunal's records.

(c) Following such a vote, and by the
" end of the working day, the Chairman
must transmit the following informa-
tion to the FEDERAL REGISTER for pub-
lication:

71) The vote of each Commissioner;

(2) The appropriate exemption
under § 301.13;

(3) A list of all persons expected to
attend the meeting and their affili-
ation.

§ 301.16 Transcripts of closed meetings.

(a) All meetings closed to the public
shall be subject to either a complete
transcript or, in the case of § 301.13(i)
and at the Tribunal's discretion, de-
tailed minutes. Detalled minutes shall
describe all matters discussed, identify
all documents considered, summarize
action taken as well as the reasons for
it, and record all rollcall votes as well
as any views expressed.

(b) Such transcripts or minutes shall
be kept by the Tribunal for 2 years or
1 year after the conclusion of the pro-
ceedings, whichever Is later. Any por-
tion of transcripts of meetings which
the Chairman does not feel is exempt
from disciosure under § 301.13 wili or-
dinarily be available to the public
within 20 working days of the meeting.
Transcripts or minutes of closed meet-

ings will be reviewed by the Chairman’

at the end of each calendar year and if
he feels they may at that time be dis-
closed. he will resubmit the question
to the Tribunal to gain authorization
for their disclosure. -
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§301.16
ings.

(a) Any person may request the Tn~
bunal to open or ciose a muung or
disclose or withhold information. ‘Such
a request must be captioned ° Roqqu.t
to Open” or “Close” a meeting.op a
specific date concerning a specifig ;ub
ject. The requester must state hig or
her reasons, and inciude nanic and ad-
dress, and deslrably, t(‘k‘phone
number. K

(b) In the casc of a requeat Lo opqn a
meeting the Tribunal has pu*vlously
voted closed, the Tribunal nipsi.re-

Requests to open or close e ot-

ceive the request wnthm 3 wurklng,

days of the meeting's announcement.
1f not, it will not be hecded, o
requester will be so notified. Reg
are desired in seven coples. -

(c) For the Tribunal to act on.a’
quest to open or close a moollng ,«,the
question must be brougm ta q, vote
before the Tribunal by onc of the
Commissioners. If the request Is grant-
ed, an amended meeting announce-
ment will be issued immediately and
the requester notified. If a vole i not
taken, or If after a vote the reguest is
denied, the requester will also bg nati-
fied promptly. )

§301. n Ex parte commumcnli(m

(a) No person not employnd by the :

Tribuinal and no empjoyce of the, Tri-
bunal who performs any nvestigative
function In connection with .a-Tru-
bunal proceeding shall communl,catc,
directly or indirectly, with - any
member of the Tribunal or with any
employee Involved in the decisions of
the proceeding, with respect to the

merits of any proceeding beiorg the

Tribunal or of a factunhy rclatod‘ pm- )

ceeding.

———

(b) No member of the 'I‘rlbunal and '

no employee Involved in the decision

of a proceeding shali communicate, di-;
rectly or indirectly, with any person;

not employed by the Tribuinal or with
any ecmployee of the Tribunal who
performs an investigative function in
connection with the proceeding, with
respect to the merit of any procerding
before the Tribnal or of & rnnuan; re-

.lated proceeding.

(¢) If an ex parte communication |s
made to or by any member of the Tri-
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bunal or employee involved in the de-
cision of the proceeding, in violation
of paragraph (a) or (b) of this section,
such member or employee shall
promptly inform the Tribunal of the
substance of such communciation and
of the clrcumstance surrounding it.
The Tribunal shall then take such
actlon it considers appropriate; provid-
ed that any written er parte communij-
cation and a summary of any oral ex
parte communication shail be made
part of the public records of the Tri-
bunal, but shall not be consldercd part
of the record for the purposes of deci-
slon unless introduced into evidence
by one of the partles.

(d) A request for Information with
respect to the status of proceeding
shall not be considered an ex parte
communication prohibited by this sec-
tlon.

Subpart C—Public Access To and
Inspection of Records

The following is the manner in
which Tribunal opinions, recommend-
ed declsions, orders, public reports and
records shall be made avallable to the
public.

8 301.21 Public records.

(a) Final official determinations of
the Tribunal will be published in the
FEDERAL REGISTER and include the rel-
evant facts and the reasons for those
determinations.

(b) An annual report, required of the
Tribunal to be presented to the Presi-
dent and Congress each fiscal year,
along with a detalled fiscal statement
of account, will be avallable both for
Inspection at the Tribunal and for pur-
chase from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

(c) All other Tribunal records are
avallable, for inspection or copying at
the Tribunal, except:

(1) Records that relate solely to the
Internal personnel rules and practices
of the Tribunal;

(2) Records exempted by statute
from disclosure;

(3) Interoffice memoranda or corre-
spondence not avallable by law except
lo a party in litigation with the Tribu-
nal;, -
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(4) Personnel, medical, or simijlar
files whose disclosure would be an in-
vasion of personal privacy;

(5) Communications among Commis-
sioners concerning the drafting of de-
cislons, opinions, reports, and findings
on any Tribunal matter or proceeding:

(8) Offers of settlement which have
not been “accepted unless they have
been -nade public by the offerer;

(&3 Records not herein listed but
which may be withheld as “exempted”
if the Tribunal finds compelling rea-
sons ex|st.

§301.22 qullc access.

(d) Information may be requested
from the Tribunal in person, by t.ele-
phone, or by mail.

(b) If the material sought is not a
Tribunal record, is exempted, or for
some reason is unavailable, the person
requesting it wiil be so Informed and,
in the case of an “exempted record,”
will be explalned the reason for the
exemption and the procedure for
appeal under the Freedom of Informa-
tion Act, § 301.13."

(c) Fees for coples of Trlbunal
records are: $.15 per page; $10 for each
hour or fraction thereof spent search-
ing for records; $4 for certification of
each document; and the actual cost to
the Tribunal for any other costs in-
curred.

{43 FR 63718, Nov. 11, 1978, as amended at
44 FR 53161, Sept. 13, 1979)

301.23 Freedom of Information Act.

(a) If a request is made under the
Freedom of Information Act (5 U.S.C.
552), it must be in writing, be cap-
tioned “Freedom of Information Act
Request,” and {dentify as accurately
as possible, the iInformation desired.

(b) Within 10 working days after the
Tribunal has received such a request,
the Chalrman shall inform the re-
quester how the records may be in-
spected or copied and the cost (as
under § 301.22) of copying. The chalr-
man may, however, extend this time
limit up to 10 working days if:

(1) Records must be located or trans-
ferred;

(2) Voluminous material must be ex-
amined:

292



Chapter lll—Copyright Royaity Tribunal

(3) Other agencies with substantial
interest in the matter must be consult-
ed or other elements of the Tribunal
must be consulted.

In this case the requester shall be no-
tified in accordance with 5 U.S.C. 552
(a)(8)(B).

(c) If the request is denied, the
Chalrman shall so inform the request-
er in writing, citing the exemption au-

thorizing the denial and {nforming the ,

requester that he or she may appeal
the denial to the Tribunal within 20
working days. Appeals must be in writ-
ing and must be acted on by the Tribu-
nal within 20 working days of their re-
ceipt. If the appeal is rejected, the re-
quester must be so notifled immediate-

ly and informed of the provisions for

USs.C.

. judicial review wunder §

552(a)(4).

§301.24 Privacy Act.

(a) The Privacy Act of 1974 (Pub. L.
93-579) 5 U.S.C. 652(a), concerns only
requests which contain personal infor-
mation retrievable by a personal Iden-
tified. This section does not apply to
personnel records located in Govern-
ment-wide systems elsewhere.

The purpose of the Privacy Act is to
enable individuais to:

(1) Learn if the Tribunal maintains
records concerning them;

(2) Have access to such records;

(3) Learn if and to whom the Tribu-
nal has disclosed such records; and

(4) Amend such records.

The Tribunal, in compliance with
paragraph (a)4) of this section, will
record the disclosures of all records,
their dates, the material disclosed, and
to whom the material has been dis-
closed.

(b) A request made under the Priva-
cy Act must be in writing, captioned
“Privacy Act Request,” and identify as
accurately as possible the records In
question and the nature of the infor-
mation desired. This section is not to
be construed as allowing an individual

saccess to Information compiled In rea-
sonable anticipation of a civil action or
proceeding.

(c) The request must be signed by
the person making it, and such signa-
ture will be considered certification
that the person signing is cither the
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Individual involved or that pcrson ‘s
guardian. If the Chairman cnnsulers it
necessary, he may require ad(imnnal
verification. Bection 852(a)iX3) of Lhe
Privacy Act; 5§ US.C. 552a)ix3),
states the penalties for fgise rvnma.en-
tation. RS Y
(d)+If a medical record is lnvolved
and the chairman feels that its- dlsclo-

"sure might adversely affect the indl~

vidual, he shall require that persog.ta
designate a medical doctor to whom
the record will be transmitted.

(e) Within 10 working days aftep the
Tribunal has .received such a reguest,
the Chairman shall acknowledgy  its
recelpt to the requester and within.30
days shall inform the requester how
the records may be inspected and the
cost for copying, unless the rec ords are
exempted under § 301.21(c). -

(1) If an individual who has obtrined
access to personal records wishes to
have those records amended, hie or she
must make such a request. in untlng.
state the nature of the information’ de-
sired amended, and cite the reasans.
Within 10 working days after the Tri-
bunal has received such & request, the
Chairman shall acknowledge its -re-
ceipt and inform the requester wheth-
er or not the request has been grant-
ed. If the request is denied, the Chair-
man shall explain why and inform the
requester of the right to appeal the
denial to the Tribunal. All appeals
must be in writing, with the caption
“Privacy Act Appeal,” and the Chalr-
man will inform the requester of their
disposition within 30 working days,
unless there is good cause for the thine
to be extended. If the appeal is denied
the requester will be notified of the
provision for judicial review under 5 °
U.S.C. 552(b).

(g) Exempt from thls section is ail
investigatory material compiled for
law enforcement purposes as stipulat-
ed in 5 U.S.C. 652(k)(2).

Subpart D—Equal Employment '
Opportunity

§301.31 Purpose.

(a) This section sets forth the rrlbu
nal's policy concerning Equal FEmploy-
ment Opportunity and thie complaint
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§301.32

procedures in the case of discrimina-
tion.

(b) The policy of the Tribunal is to
oppose discrimination in all areas of
Job application, employment, and pro-
motion on the basls of race, religion,
sex, national origin, age, or physical
handicap: this is because such a policy
is right and any other would be morsal-
ly indefensible. This poiicy will be pur-
sued actively and affirmatively.

§301.32 Recruitment and hiring.

(a) Except in the case of the person-
al staffs of Commissioners, responsibil-
ity for equnl employment opportunity
is the Tribunal's as a whole; however,
the authorlty to executc this policy
may be delegated to a Personnel Com-
mittee.

(b) All hiring will be donc¢ on the
basis of individunl qualificntions, with-
out discrimination. The criteria of who
Is best qualificd to fill a.vacancy rests
with the Tribunal, but there wlli be no
criteria which discriminates In the

2 areas covered by § 301.31(b).

. (¢) In soliciting job appiicants, sys-
tematic efforts will be made to locate
and encourage qualifled minority and
women candldates. Where appropri-
ate, the posltions will be advertised in
publicatlons with primarlly minority
and women readership and announced
“through organizations or groups with
high minority and women representa-
tlon.

(d) Applicants for the same position
will be required to have the same skills
and to provide the same background
information. The total number of ap-
plicants considered must reflect the
proportion of minorities and women
reasonably avallable for such a posi-
tion. The criteria by which appliicants
are screened and selected shall be job
related.

§301.33 Complaint procedures.

(a) Any person who believes that he
or she has been discriminated against
on the basls of race, religlon, sex, na-
tional orlgin, age, or physicali handi-
cap, must flrst resolve such a com-
plaint through the following proce-
dure before taking civil action. Before
a complaint may be presented formal-
iy the procedurcs for resoiving it Infor-
mally must be exhausted.

Title 37—Patents, Trademarks, and Copyrights

(1) Informal complaint procedures.
(1) Within 30 days of an alleged dis-
criminatory act, or in the case of a
personnel action, within 30 days of its
effective date, the complainant must
contact the Chairman of the Person-
nel Commlt.t,ee and explain the case
{or thé’ complalnt.. In case the com-
plaint 1§’ against me Chairman of the
Fersonpel Committee, it will be made
to the ¢hairman’of the Tribunal. The
complalnant. may be accompanied or
represented by any person of his or
her choosing. ;

(if) The chalrman of the Personnci
Committee, or theé Chalrman of Lhe
Tribunal; or a Commissioner designat-
ed by the Chairman, shall then make
whatever lnqulry seems necessary into
the: circumstances surrounding the
cemplaint and shajl attempt to resoive
it. Infopinally  through counseling.
Such counseling shali be completed
within twenty-one (2]) days of the
date on which the complaint was first
brought, and wr|tten record wllt be
kept. If an {inforinnl resolution is
reached, its terms will be in writing.
The identity of the complainant at
this stage, however, will at no time be
revealed unless he or she specificaliy
authorizes it.

(1i1) 1f an informal resolution Is not
reached, the complainant will be ad- -
vised that he or she may then file a
formal complaint.

"(3) Formal complaint procedure. (i)
Within 16 days of the final counseling
sesslon under the informal procedure
above, and if no resolution has been
reached, the complainant may flle a
formal written complaint addressed to
the Chairman of the Tribunal, signed
by the camplainant, and specifying all
the detalls surrounding the complaint.

¢ii) On receipt of the complaint, the
Chairman shall request an investiga-
tion by the Chalrman of the Personnel
Commliitee and two Commissloners
not on the Committee. This Investiga-
tion wlll review thoroughly all the cir-
cumstances surrounding the alleged
discrimination and analyze the treat-
ment of the complainant as compared
with others in the same situation. The
results shall be in writing and a copy
sent to the complainant, The com-
plainant shall then be given the op-
portunity to meet with the Commis-
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sioners who prepared this report to try
to reach an adjustment of the com-
plaint. The complainant may be ac-
companled or represented by a person
of his or her own choosing. If the com-
plainant is an employee of the Tribu-
nai, he or she shall be allowed suffi-
cient officlal time to present the com-
plaint. If the complainant has desig-
nated another Tribunal employee to
advise or represent him, that person
shall be allowed sufficient official time
to perform the appropriate dutics.

(1ii) If an adjustment Is reached at
this point, it must be signed by the
complainant and shall serve to termi-
nate the matter. If an adjustment is
not reached, the Investigative report
will be transmitted to the Chairman of
the Tribunal, and the Tribunal shall
make a disposition of the complaln& to
take-affect within 15 days. This dispo-
sition will be relayed to the complain-
ant in writing immediately. The com-
plainant shall also be advised of his or
her right to file a civil action, or in the
case of an employee of the Tribunal to
demand a hearing.

(iv) Within 15 days of the announce-
ment of the Tribunal's proposed dispo-
sition, a complainant who is an em-
ployee of the Tribunal may request a
hearing. Upon receipt of such a re-
‘quest,” the Chairman shall request
from another Federal agency, a quall-
fied Hearing Examiner who has been
certified to hear Equal Employment
Opportunity complaints.

(v) The Hearing Examiner, within 21
days, shall conduct a hearing. Wit-
nesses will be allowed to testify, but
their testimony must relate only to
the complaint; information will be ad-
mitted into evidence, but only infor-
mation having a direct bearing on the
complaint. Both partles to the com-
plaint shall have the opportunity to
cross-examine. The hearing shall be
recorded, and the transcript as well as
the findings and recommendations of

. the Hearing Examiner shall be trans-
witted to the Tribunal for a final deci-
slon.

(v1) The Tribunal will give special -
consideration to the recommendations
of the Hearing Examiner, and if he
wishes to reject or modify those rec-
ommendations, the Tribunal must ac-
company such a decision with a letter

ings and recommendations aud a an-
seript of the hearing.
- (vii) After the decision has p
Issued, the complainant shall be: ad-
vise immediately that he or sig has
the right to file a civil action lq the
appropriate District . Cou;'t wit 0
days. .
(viil) If within one };undre y
(180) days from the date the (Qmﬁnln-‘
ant first brought the comptaint. the
Tribunal has falled Lo issue a degision,
the complainant will also- hnvc ;he
right to file a civil action. !
(ix) Where discrimination is'
the Tribunal shail review the™
which gave rise to the compldin;and
determine whether or not 1“'~Hb\mn ry
action is necessary. The basis fgnnns
actlon shall be in wrltlm., but
cluded in the complaint [fife.

§301.34 Third party allegation of dh;l;lm-
ination. L

Organizations or third partfes:may
bring allegations of "discrimifation
against the Tribunal in areas unnlat-
ed to individual complaints. but guch
allegations must be In writing; and in
sufficient detall for the Tribunal to-in- -
vestigate therma. The 'l‘rlbunal may
order - an investigation, and the myty
bringing the aliegations.” will ' be; .in-
formed of its resuits as well as oi(nny
decision by the Trlbunal and co ec-
tive action. :

«

§301.35 Buainess reiations.

Business contracts entered Intp by
the Tribunal shall stipulate that ‘all
contractors, subcontractors, and gup-
pllers to the Tribunal conform In their
own policies with the substance of the
Tribunai's Equal Employment’ Oppor-
tunity Policy.

Subpart E—Procedyres and -
Regulations -

§301.40 Scope,

All Tribunal proceedings will hc gov-, .
erned by the procedures of this sub-
part. This subpart does not apply to
general statements of policy or to
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-§301.41

rules of agency organization, proce-
dure, or practice.

§301.41 Formal hearings.

(a) The formal hearings which will
be conducted pursuant to the rules of
this subpart are rate adjustment pro-
ceedings, royality fee distribution pro-
ceedings, and all rulemaking proceed-
ing in which it has been determined to
conduct a hearing. The Tribunal may
also, on its own motion or on the petl-
tion of an Interested party, hold other
proceedings it deems necessary on any
matter it has the authority to investi-
gate, in order to obtain information in
determining its policies, in exercising
its dutles, or in formulating or amend-
ing its rules and regulations. Such pro-
ceedings also will be subject to the
rules of this subpart.

(b) Studies or conferences the Tribu-
nal may hold in carrying out its statu-
tory responsibilities may be conducted
in ‘-whole or In part under the provi-

sions of this subpart, depending upon

the discretion of the Tribunali.

8 301.42 Suspension, amendment, or

walver of rulea.

(a) The provisions of this subpart
may be suspended, revoked, amended,
or walved, in whole or in part, at any
time by the Tribunal for good cause
shown, subject to the provisions of the
Administrative Procedure Act. Where
procedures have not been specifically
prescribed in this subpart, the Tribu-
nal shall follow those which In its
opinion wi]l best serve the purposes of
a proceeding.

§301.43 Notice of proposed rulemaking.

(a) General notice. Public notice for
rate adjustment and royalty distribu-
tlon proceedings is covered In Sub-
parts F and G of this part. Before the
adoption of any rule of general appli-
cabllity, or the commencement of any
hearing on any proposed rulemaking,
the Tribunal shall publish a general
notice In the FrperAL REGISTER, such
notice to be published not less than 30
days prior to the date on which the
proposed rules may be considered by
the Tribunal, or the datc of any hear-
ing on such proposed rules. However,
where the Tribunal, for rood cnuse,
finds 1L Impracticable, unnecessary, or
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contrary to the public interest to give
such notice, it may adopt the rules
without notice by incorporating a find-
ing to such effect and a concise state-
ment of the reasons therefor in the
notice.

(b) Notice. A rule proceeding shall
commence with a notlce of proposed
rulemaking. Such notice shall be pub-
lished in the FEDERAL REGISTER, and to
the extent practicable, otherwise made
availablg to interested persons. The
notice shall include: (1) The terms or
substance of the proposed rule or a de-
scription of the spubjects and issues in-
volved; (2) reference to the legal au-
thority under which the rule is pro-
posed; (3) a statement describing the
particular reason for the rule; and (4)
an invitation to all interested persons
to comment.

(c) Hearing notice. A hearing notice
of proposed rulemaking shall be pub-
lished in the FEpErRAL REGISTER, and to
the extent practicable, otherwise made
availabie to interested persons. The
hearing notice shall include: (1) Desig-
nated issues which are to be consid-
ered; (2) the time and place of hearing.
and (3) instructions to interested per-
sons seeking to make oral presenta-
tion. :

8 301.44 Conduct of proceedings.

(a) At the opening of the proceeding
the Chairman shall announce the sub-
ject under consideration.

(b) Only Commissioners of the Tri-
bunal, authorized Tribunal staff, or
counsel as provided In this chapter
shall question witnesses.

(c) Subject to the approval of the
Tribunal, the Chalrman will have the
responsibility for:

(1) Setting the order of presentation
of evidence and appearance of wil-
nesses;

(2) Ruiing on objections and mo-
tions;

(3) Adminlstering oaths and affirma-
tions to all witnesses:

(4) Making all rulings with respect
to Introducing or excluding documen-
tary or other evidencc;

(5) Regulating the course of the pro-
ceedings and the decorum of the par-
tles and their counsel, and Insuring
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that the proceedings are fair ‘and im-
partial;

(6) Announcing the schedule of sub-
sequent hearing;

(') Taking any other action which is
consistent with this chapter and
which has been authorized by the Tri-
bunal.

(d) With all due regard for the con-
venlence of witnesses, proceedings
shall be conducted as expeditiously as
possible.

(e) Following the opening statement,
the Tribunal may convene first in ex-
ecutive session if such is the require-
ment of a statute or rule.

§301.45 Declaratory rulings.

In accordance with 5 U.S.C. §54(e),
the Tribunal may on motion of its
own, or on motion of an interested
party, issue a declaratory ruling in
order to terminate a conlroversy or
remove uncertainty.

§ 301.46 Testimony under oath or affirma-
tion.

All witnesses at Tribunal proceed-
ings shali be required to take an oath
or affirmation before testifying, how-
ever, attorneys who do not appear as
witnesses shall not be required to do
50,

8 301.47 Transcript and record.

(a) An official reporter for the re-
cording and transcribing of hearings
will be designated by the Tribunal
from time to time. Anyone wishing to
inspect the transcript of any hearing
may do so at the Tribunal, however,
anyone wishing a copy must purchase
it from the official reporter.

(b) After the close of the hearing,

" the complete transcript of testimony
together with all exhibits shall be cer-
tified as to identity by the Chairman
and filed in the offices of the Tribu-
nal,

(c) The transcript of testimony and
rall exhibits, papers, and requests filed
in the proceeding, shall constitute the
exclusive record or decision. Any deci-
sion resting on official notice of a ma-
terfal fact not appearing in the record
shall automaticaily afford any parly,
on timely request, to have an opportu-
nity to show the contrary.
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§301.48 Closing the hearing.

To close the record of hearing. the
Chairman shali make an announce-
ment that the taking of Ltestimony has
concluded. In its discretion the Tribu-
ng] may close the record as of a-future
specified date, and allow lime for ex-
hibits yet to be preparcd to be admit-
ted: Provided, That the pariies l,o the
proceeding stipulate on the record
that they waive the opportunily to
cross-examine or present cvildence
with respect to such exhibits. The
record in ahy hearing which hias been
recessed may not be closed by the
Chairman prior to the day on which
the hearing is to resume, except upon
10 days’ notice to all parties.

§301.49 Documents.

(a) Copiles of documents. The origi-
nal and 15 copies of every document
filed and served In proceedings before
the Tribunal shall be furnished for
the Tribunal’s use,
made a part of the record.

(b) Subscriplion and verification.
(1) The original of all documents filed
by any party represented by counsel,
shall be signed by at lcast one attor-
ney of record and list his address and
telephone number. All copirs shall be
confirmed. Except when oltheérwise
specifically provided, documents
slgned by the attorney for a party
need not be verified or accompaniced
by an affidavit. The signature of an at-
torney constitutes certification by him
that he has read the document, that
to the best of his knowledge and hellef
there is good ground to support it, and
that it has not been interposed for
delay.

(2) The original of all documents
filed by a party not represented by
counsel shall be both signed and verl-
fied by Lhat party and list that party’'s
address and telephone number.

(3) The original of a documment umt
is not signed, or is signed with intent
to defeat the purpose of this section,

may be stricken as sham and false and |

the matter proceed as though the doc-

"ument had not been flied.
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§301.50 Reopening of proceedings, modifi-
cation or setting.

(n) Condition for reopening. (1)
Except in the case of rate adjustment
proceedings and distribution proceed-
ings the Tribunal may, upon petition
or its own motion, reopen any proceed-
ing, after reasonable notice, for the
purpose of rechearing arguments or re-
consideration.

(2) After granting an opportunity to
be heard, the Tribunal may alter,
modify or set aside in whole or in part,
the report of its finding or order {f it
finds such action required by changed
ronditions, by material mistake of fact
or law, or by the public interest

(b) Pelition for reopening. A petition
for reopening shall be made in writing
ind shall state its grounds. If il is a pe-
[tion to take further evidence, the
jature and purpose of the new evi-
lence to be adduced shail be stated
sriefly, and an expianation given for
~vhy such evidence was not available at
:he time of the prior hearing. If it is a
setition for reargument or reconslider-
ition, the matter that is claimed to
1ave becn erroncously declded shall be
ipecified and the alleged crrors out-
ined briefly. Copies of the petition
‘hall be furnished to all participants
ir thelir counsel.

(c) Stay of rule or order. No petition
‘or reopening nor permission for re-
pening shall constitute a stay of any
Cribunal rule or order; except that the
Cribunal may postpone the effective
iate of any action taken by it pending
udicial review and if, in the Tribunal’s
wpinion, justice so requires.

+301.61 Rules of evidence.

(a) Admissibilily. In any public hear-
ng before the Tribunal, evidence
vhich is not unduly repetitious or cu-
nulative and is relevant and material
hail be admissibie. The testimony of
.ny witness will not be considered evi-
lenee in a proceeding unless the wit-
1ess has been sworn.

(b) Documentary cvidence, lividence
vhich is submitted in the form of doc-
iments or detaited data and informa-
ion shall be presented as exhibits,
televant and material matler em-
iraced In a document containing other
natter nol material or relevant or not
ntended as evidence must be plainiy
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designated as the matter offered in
evidence, and the Iminaterial or irrele-
vant parts shall be marked clearly so
as Lo show they are not intended as
evideunce. A document In which materi-
al and relevant matter occurs which is
of such bulk that il would unnecessar-
{ly encumber the record, may instead
be marked for fdentification, and the
relevant and materlal parts, once prop-
erly authenticated, may be read into
the record. If the Tribunal desires, a
true copy of the material and relevant
matter may be presented in extract
and submitted as evidence. Anyone
presenting documents as evidence
must present coples of all other par-
ticipants at the hearing or their attor-
neys, and afford them an opportunity
to exanmine the documents in their en-
tircly and offer any other portion in
evidence which may be felt material
and relevant,

(c) Documents filed with the Tribu-
nal If the matter offered in evidence
is contained in documents already on
file with the Tribunal, the documents
themseclves need not be produced, but
may instead be referred to according
to how they have been filed with the
Tribunal.

(d) Public documents. I1f a public
document is offered In cvidence cither
in whole or in part, such as an official
report, decision, opinion or published
sclentific or economic data, and the
document has been issued by an Exec-
utive Department, a legislative agency
or committee, or a Federal administra-
tive agency (Government-owned cor-
porations Included), and Is proved by
the parly offering (L Lo be reasonably
available to the public, the document
need not be produced physically, but
may be offered instead by identifying
the document and signaling the rele-
vant parts.

(e) Copies to participants. Coples of
all prepared testimony and exhibits
must. be distributed to the Tribunai
and to other participants or thelr
counsel at a hearing, uniess the Chalr-
man directs otherwise. For its use the
number of copies the Tribunal re-
quires Is seven.

(f) Receplion and ruling. Any ruling
on the admissibiiity of evidence wiil be
mnde by the Chalrman, and he shall
control the reception of evidence and
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insure that it confines itself to the
issues of the proceeding. .

(g) Offers of proof. If the Chalrmnn
rejects or excludes proposcd oral testi-
mony and an offer of proof is made,
the offer of proof shall consist of a
statement of the substance of the evi-
dence which it is contended would
have been adduced. In the case of doc-
umentary or writtcn evidence, a copy
of such evidence shall be marked for
identification and shall constitute the
offer of proof.

(h) Introduction of studies and anal-
ysis. If studies or analysis are offered
in evidence, they shall state clearly
the study plan, all relevant assump-
tions, the techniques of data collec-
tion, and the techniques of estimation
and testing. The facts and judgments
upon which conciusions  are based
shall be stated clearly, together wfth
any alternative courses of action con-
sidered. If requested, tabulations of
input data shall be made available to
the Tribunal.

(i) Statistical studies. Statlstical
studies offered in evidence shall be ac-
companied by a summary of their as-
sumptions, their study plans, and their
procedures. Supplementary details
shall be added in appendices. For each
of the following types of statistical

studies- the following should- be .fur--

nished:

(1) Sample surveys. (1).A clear de-
scription of the survey design, the def-
inition of the universe under consider-
ation, the sampling frame and units,
the validity and confidence limits on
mafor estimates; and

(if) An explanation of the method of
selecting the sample and of which
characteristics were measured or
counted.

(2) Econometric investigations. (}) A
complete description of the economet.-
ric model, the reasons for each as-
sumption, and the reasons for the sta-
tistical specification;

(i) A clear statecment of how any
changes In the assumptions might
affect the final result; and

(iif) Any avallable alternative stud-
ies, If requested, which employ alter-.
native modeis and varlables.

(3) Experimental analysis. (1) A com-
plete description of the design, the

to 5 U.S.C., Subchapter 11,
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controlied conditions, and the lmplc
mentatlon of controls; and

D A complcte description of “the
methods of obscrvation and udjmt
ment of observation.

(4) Studies involving slahx_t,lcal
methodology. (1) The formula used for
statistical estimates;

(i) The standard error for cuch cam-
ponent;

(ii) The test st.atlstlcs the deserip-
tion of how the tests were conducted,
related computations, computer pro-
grams, and all final results; and

(iv) Summarized descriptions » of
input data and, if requested, the mbut
data ilself.

(§) Cumulative evidence. Cumuiative
evidence will be discouraged by ‘the
Tribunal and the Tribunal may limit
the number of witnesses that. may be
heard in behalf of any one parw on
any one issue.

(k) Further evidence At any qtate of
a hearing the Chairman may call upon
any party to furnish further ovldmce
upon any issue.

(1) Rights of parties as to prgser;la-
tion of evidence. Every participant
shall have the right to present his case
by oral or documentary evidence, to
submit rebuttal evidence, and to con-
duct such cross-examination as may be
necessary to disclose the facts fully
and truthfully. The Chairman, howev-
er, may limit introduction of evidence,
examination, and cross-examination if
in his judgment this evidence or exam-
ination would be cumulative or ¢auge
undue delay. '

- §301.62 Participation in any prncéédi{g.

Interested persons will be afforded
an opportunity to participate in gny
procceding and submit written data,
views, or arguments, with or without"
the opportunity to present the same
orally. If proposed rules are required
by statute to be made on the record
after opportunity for a hearlng, such a
hearing shall be conducted pursugnt
and 7
U.S.C., and the procedure will be the
same as in § 301.55 herein.

» 200



301.53

301.53 Examinnlion, cross-examination,
and rebuttal.

(a) Fach Commissioner may examine
ny witness at any time.

(b) Examination, cross-examination,
nd rebuttals rclevant to the issues
nder consideration, shall be allowed
y the Chairman, but only to the
xtent they are necessary for a full
nd true disclosurce of the facls,

(c) Selection of represenlalives for
ross-examination. The Tribunal will
ncourage individuals or groups with
he same or similar interests in a pro-
eeding to select a single representa-
ive to conduct their examination and
ross-examination for them. However,
’ there is no agrcement on the selec-
lon of a representative, then each in-
ividual or group will be allowed to
onduct his own examination and
ross-examination, but only on issues
ffecting his particular interest.

301.54 Proposed findings and cor:clu-
sions.

(a) Any party to the proceeding may

Ille proposed findings of fact and con-
lusions, brlefs, or memoranda of law,
r may be directed by the Chairman
o to file, such fllings to take place
sithin 20 days after the record has
«een closed, unless additional time is
ranted.

(b) Failure to file when directed to
o do may be considcred a walver of
he right Lo participate further in the
wroceeding, unless good cause |is
hown.

(c) Proposed findings of fact shall be
wumbered by paragraph and include
1l basic evidentiary facts developed
n the record used to support pro-
osed conclusions and cite appropri-
tely the record for each evidentiary
act. Proposed conclusions shall be
tated separately. Proposed findings
ubmitted by someone other Lthan an
pplleant in a proeceeding shnall be re-
tricted to those issues which specifi-
:ally affect that person.

(d) Proofl of service upon all other
:ounsel or parties in a proceeding
nust accompany pleadings and ail
ither papers filed under this section.

1301.65 Promulgution of rules or orders.

(a) In adopting a rule or order the
Cribunal will consider all rclevant
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matters of fact, law, and policy, and all
relevanl matters which have been pre-
sented by interested persons, and will
exercise due discrellon. Together with
a concise general statement of its basis
and purpose and any necessary find-
ings, Lhe pule or order will be pub-
lished in the FEDERAL REGISTER, and if
any other public notice {8 necessary
that will be made nlso.

(b) The effective date of any rule, or
its amendment, suspension, or repeal,
will be at least 30 days after it is pub-
lished in the FEDERAL REGISTER, unless
good cause has been shown and is pub-
lished with the rule.

§301.56 Public suggestions and comments.

(a) The Tribunal cncourages the
public, not just those persons subject
to its regulations, to submit sugges-
tions and proposals concerning any
substantial question before it, when
that question will have subtantial
impact either upon those directly reg-
ulated by the Tribunal or upon others.
It {8 in the best interests of both the
Tribunal and the public at large that
the Tribunal be advised on {ssues and
problems that are potentially signifi-
cant to it. This will permit the Tribu-
nal to consider policy questions and
administrative reforms ‘early enough
s0 thal they may be viewed in a gener-
al context and not In the detailed ap-
plication of a particular proceeding.

(b) Upon recelving such suggestions
or proposals, the Tribunal shall review
them and take whatever action seems
necessary. Further information may
be requested from the party submit-
ting the suggestion or proposals, and
the Tribunal staff may be asked to
make a study, or an informal public
conference may be held. Conferences
or procedures undertaken pursuant to
this section shall not be deemed sub-
Ject to the Administrative Proccdure
Act with respect to notice of rulemak-
ing. They are Intended by the Tribu-
nal simply as a means of determining
the nced for Tribunai action, prior to
issuing a notice of proposed rulemak-
ing.

(¢} Such suggestions or proposals,
however, shall be filed in accordance
with the Tribunal's rules.
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(d) This policy may not be used to
advocate ex parte a position in a pend-
ing proceeding. Suggestions or propos-
als offered must rclate to gencral con-
ditions, such as conditions In industry,
the public interest, or the policies of
the Tribunal.

Subpart F—Rate Adjustment
Procoodlngl

£§301.60 Scope.

This chapter governs only those pro-
ceedings dealing with royalty rate ad-
justments affecting cable television
(17 U.8.C. 111), the production of
phonorecords (17 U.8.C. 115), coin-op-
erated phonorecord players (juke-
boxes) (17 U.S.C. 116), and non-com-
mercial broadcasting (17 U.S.C. 118).
It does not govern unrelated rulemak-
ing proceedings. Those provisions of
Subpart E generally regulating the
conduct of proceedings shall apply to
rate adjustment proceedings, unless
they are Inconsistent with the specific
provisions of this subpart.

§301.61 Commencement of adjustment
proceedings.

(a) In the case of cable television,
phonorecords, and coin-operated pho-
norecord players (Jukeboxes) ratc ad-
justment proceedings will commence
by the publication of a notice to that
effect in the FEDERAL REGISTER on Jan-
uary 1, 1980, pursuant to 17 U.S.C.
804¢(aX1). In the case of non-commer-
cial broadcasting the notice will be
published on June 30, 1982 and at 5-
year intervals thereafter, pursuant 10
U.S.C. 118(c). The notice shall, to the
extent feasible, describe the general
structure and schedule of the proceed-

ng.

(b) Initially, as outlined in para-
graph (a) of this section a petition
from an interested party is not neces-
sary to commence proceedings. There-
after, however, for rate adjustment
proceedings Lo commerce, a pctition
must be filed by an Interested parly
according to the following schedule:

(1) Cable Television: During 1985
and each subsequent fifth caiendar
year.

(2) Phonorecords: During 1987 and
each subsequent 10th calendar year,

§301.64.

(3) Coin-operated phonorecord play-
ers (jukeboxes): During 1890 and ¢ach
subsequent 10th calendar year.

(c) Cable televislon rate adjustment
proceedings may also be comnnenced
by the filing of a petition, according to
17 U.8.C., 801(b)(2) (B) and (), if the
Federal Communijcations Commission
amends certain of its rules concnrning
the carriage by cable of broadeast sig-
nals, or with respect to syndicaled and
sports program exclusivity. - i

(d) In the case of non-commerclal
broadcasting, a petition is not neces-
sary for the commencemen!t of pro-
ceedings. They commence automati-
cally according to paragraph (a) ot
this section.

§301.62 Content of petition,

(a) The petition shall detail the peti-
tioner's Interest in the royally rate
sufficlently to permit the Tribunal Lo
determine whether the petitioner has
“significant interest” in the matter.
The petition must also identifly the
extent to which the petitioner’s inter-
est is shared by other owners or users,
and owners or users with simiiar inter-
ests may file a petition jointly. :

(b) In Lhe case of a petition for rate
adjustment as the result of a Federal
Communications Commission rule
change, the petition shall also set
forth the action of the Federali Com-
munications Commission which the
party filing the petition feels author-
izes a rate adjustment proceeding.

8 301.63 Consideration of petition.

The Tribunal shall not start to con-
sider any petition before the expira-
tion of 80 days from the start of the
calendar year specified in §301.61(b)
or 90 days from the effective date of
the Federal Communications Commis.
slon action mentioned In } 301.82(c).
Similar petitions may be Joined to-
gether by the Tribunal for thie pur-
pose of determining “significant inter-
est”, and the Tribunal nmny permit
written comments or a hearing on
pending petitions.

§ 301.64 Disposition of petition.

At the end of the 80-day periad. the
Tribunal shall determine as expegi-
tiously as possible if one or more¢ peti-
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301.65

oner's Interest is “significant”; and
aall publish in the FEDERAL REGISTER
notice of its determination and the
:asons therefor, together with a
otice of the commencement of pro-
redings if it has been determined to
smmence & proceeding. Any com-
icncement notlce shall, to the extent
‘asible, describe the general structure
nd schedule of the proceeding.

301.65 Rate adjustment proceedings.

In any rate adjustment proceeding,
11 interested persons shall have the
pportunity to present written com-
ients and oral testlmony, subject to
1e general provisions of Subpart E.

301.66 Publication of proposed rate de-
termination,

(a) Following the conclusion of the
earings, the Tribunal shall publish as
yon as possible in the FEDERAL REGIS-
2%, a notice of its proposed findings
nd conclusions In the rate adjustment
roceeding. The Tribunal shall afford
11 parties a reasonable opportunity to
1bmit written comments on the pro-
osed determination. The Tribunal
1ay, If necessary, conduct additional
carings.
“{b) A proposcd determination will
ot be published If, in the Tribunal's
idgment, a final determination
wnnot feasibly be rendercd before the
ear's end as required by 17 US.C.
18(¢) and 17 U.S.C. 804(e) concerning
1c termination of proceedings.

301.67 Final determination.

Upon the conclusion of the proce-
ures for proposcd determinations de-
'ribed in § 301.66, or upon the conclu-
on of the rate adjustment proceed-
1gs provided in § 301.65, if the publi-
ition of a proposed rate determina-
on Is not feasible beeause of the re-
ulrements to reach a final determina.
on before the end of the year (17
"8.C. 118(¢) and 17 U.S.C. 804(¢)), the
ribunal shall publish In the FebeERaL
(EGISTER & written oplinjon stating in
ctail Lthe criteria it found applicable,
1e facts found relevant, and the spe-
ifle reasons for its determination.

J0L.68  Reopening of proceedinga.

Following the publjcation of a final
etenmination in the FepERAL TLEGIS-
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TER the Tribunal shall not reopen or
conduct any further proceedings.

8301.69 Effective date of final determina-
tion.

A final determination by the Tribu-
nal shall become effective thirty days
following Its publication in the FEDER-
Al RrGISTER, unless an appeal has been
filed prior to that time pursuant to 17
U.S.C. 810 to vacate, modify or correct
a determination, and notice of the
appeal has been served on all parties
who appeared in the proceeding.

Subpart G—Royalty Fees Distribution
Proceedings

§301.70 Scope.

This subpart governs only those pro-
ceedings dealing with the distribution
of compulsory cable television and
coin-operated phonorecord player
(Jukebox) royaltics desposited with
the Register of Copyrights, according
to the terms of 17 U.S.C., 111(dX5)
and 116(c). It does not govern unrelat-
ed rulemaking proceedings. Those pro-
visions of Subpart E generally regulat-
ing the conduct of proceedings shall
apply to royalty fee distribution pro-
cecdings, unless they are Inconsistent
with the specific provisions of this
subpart.

§301.71 Commencement proceedings.

(a) Cable television. In the case of
compulsory royalty fees for secondary
transmissions by cable television, any
person claiming to be entitled to such
fees musl file a claim with the Tribu-
nal during the month of July each
year In accordance with Tribunal regu-
lations.

(b) Coin-operated phonorecord play-
ers. In the case of compulsory royalty
fees for the use of nondramatic musl-
cal works by coin-operated phonorec-
ord players (jukeboxes) any person
ciniming to be entitled to such fees
must file a claim with the Tribunal
during the month of January each
year In accordance with Tribunal regu-
lations.

§301.72 Determination of controveray.

(n) Cable television. After the first
day of August each ycar, the Tribunal
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shall determine whether a conlroversy
exists among the claimants of cable
television compulsory royalty fees. In
order to determine whether a contro-
versy exlists, the Tribunal may conduct
whatever proceedings it feels neces-
sary, subject to the procedures and
regulations of Subpart E. The results
of this determination shall be an-
nounced in the FEpEraL REGISTENR. If
the Tribunal decldes that a controver-
sy exlists, the FEDERAL REGISTER notice
shall also announce the commence-
ment of the royalty distribution pro-
ceeding, and shall, to the extent feasi-
ble, describe the general structure and
schedule of the proceeding.
(b) Coin-operated phonorecord play-
ers. After the first day of October each
_ year,
whether a controversy exists among
the claimants of coin-operated phonb-
record player (jukebox) compulsory
royalty fees. In order to determine
whether a controversy exists the Tri-
bunal may conduct whatever proceed-
ings it feels necessary, subject to the
procedures and regulations of Subpart
E. The results of this determination
shall be announced In the FEDERAL
REGISTER. 1f the Tribunal decides that
a controversy exlsts, the FEDERAL REG-
ISTER notice shall also announce the

commencement-of ‘the royalty distri- -

bution proceeding, and shall, to the
extent feasible, describe the general
structure and schedule of the proceed-
ing.

§ 301.73 Royalty distribution proceedings.

In any royalty distribution proceed-
ing all interested claimants shall have
the opportunity to present written
comments and oral testimony, subject
to the general provisions of Subpart E.

§301.74 Publication of proposed royalty
distribution determination.

"(a) Following the conclusion of the
hearings, the Tribunal shall publish,
as soon &s possible, in the FrpenaL
REGISTER, a notice of its proposed find-
ings and conclusions in the royalty dis-
tribution proceeding. The Tribunal
shail afford all claimants a reasonable
opportunity to submit written com-
ments on the proposed determination,
The Tribunal may, if necessary, con-
duct additional hearings.

the Tribunal shall determine

§ 30177

(b) A proposed determination 'will’
not be published if, in the Tribunal’s
Judgment, a final delerminatjon
cannot feasibly be rendered before-the
year's end, as required by 17 USQ
804(e) concerning the termination’ of
procecdlngs

§301.76 Finnl determinntion. be

Upon the eonclusion of the proce-
dures for proposed determination ‘de-
scribed In § 301.74, or upon the conehi-
slon of the royalty dlstrlbullon pro- -

because of the requirements to rmch a ’
final determination before the e;:d pf

the year (17 U.S.C. 804(e)), the Tripy-
nal shall publish in the FPEnERAL
TER & written opinion staung in, delzall
the criterla it found Bpp]ICdle. the
facts found relevant, and the spe ﬂc
reasons for its determination. b

§301.76 Reopening of proceedings.

Following the publication of a
determination in the FEDFRAL Rmxs~
TER, the Tribunal shall not reopen ot
conduct any further proceedlngs h

§301.77 Effective dnte ol' final dl‘ll‘rmlnl- B
tion. -

A final determination by Uw '1 u-
nal shall become effective thirly dnwz
following its publication in the Fsutn-
AL REGISTER, unless an appeal has been
filed prior to that time pursuant Lo 17
U.S.C. 810 to vacate, modify, or correct
a determination, and notice of the .
appeal has been served on all parlies
who appeared in the proceeding. '

"

PART 302—FILING OF CLAIMS TO
CABLE ROYALTY FEES :

Sec. .

302.1 General.

302.2 Fiiing of claims Lo cable royaity l’ﬂ-n
for sccondary transmissions during Lhe
perlod January 1 through June 30, 19‘79

302.3 Content of claims.

302.4 Forms, S

302.6 Filing of claims Lo cable rmull\ tees

. for sccondary transinissions duiing the
period July 1 through December 31,
1978.
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§ 302.1

Scc.

302.7 IHing of cluims Lo cable royally fees
for secondary Lransmisslons during cal-
endar year 1078 and subsequent calen-
dar years.

302.8 Complinnce with statulory dates.

302.9 Proof of (Ixation of works.

J02.10 Deduction of costs of distribution
proceedings.

AvuTitoniTy: 17 U.S.C. 11 1(AXSXA).

Sounce: 43 FR 24528, June 6, 1978, unless
otherwise noted.

§302.1 General.

This - regulation prescribes proce-
dures pursuant to 17 U.S.C.
111(dX5XA), whereby persons claim-
ing to be entitled to compulsory li-
cense fees for secondary transmissions
by cable systems shall file claims with
the Copyright Royalty Tribunal
:CRT).

$302.2 Filing of claims to cable royaity
fees for secondary transmissions
during the period January 1 through
June 30, 1979.

Every person clalming to be entitled
o compulsory license fecs for second-
«ry transmissions by cable systems
luring the period January 1 through
‘une 30, 1978, shall file in the office of
he Copyright Royalty Tribunal a
laim to such fee during the ealendar
nonth of July 1978 or Juiy 1979. Any
laimant so filing shall be considered
s having flled a claim for the perlod
anuary 1 through June 30, 1978. For
-urposes of this clause claimants may
ile claims jointly or as a single claim.
« Joint claim shall include a concise
tatement of the authorizations for
he flling of the joint claim.

14 FR 60727, Oct. 22, 1979]

302.3 Content of claims.

The claims filed pursuant to § 302.2
1all include the following informa-
on:

(a) The full legal name of the person
r entity clailming compulsory license
tes.

(b) The full address, including a spe-
fic number and street name or rural
wute, of the place of business of the
rson or cntity.

(¢) A genceral statement of the
ture ‘of the copyrighted works,

Title 37—Patents, Trademarks, and Copyrights

whose secondary ' transmissfon pro-
vides the basis of the claim.

(d) Identification of at least one secc-
ondary Lransmission ecstablishing a
basis for the claim.

§ 3024 Forms.

The Copyright Royvalty Tribunal
does not provide printed forms for the
filing of claims.

§302.6 Filing of claims to cable royaity
fees for secondury transmissions
during the period July 1 through De-
cember 31, 1978,

(a) During the month of July 1978,
every person claiming Lo be entitled to
compulsory license fecs for secondary
transmisstons during the period July 1
through December 31, 1978, shall [ile
in the offices of the Copyright Royal-
ty Tribunal a claim to such fees. Any
claimant so filing shali be considered
as having flled a claim for the period
July 1 through December 31, 1978.

(b) Every person wiio flled In the
office of the Copyright Royalty Tribu-
nal during the calendar month of
July, 1979, claiming Lo be entitled Lo
compulsory license fees for secondary
transmissions by cable systems during
the period July 1 through December
31, 1978, but who did not file a claim
for the period January 1 through June
30, 1978, shall be considered as having
filed a claim for the period of January
1 through June 30, 1978,

(¢) For the purpose of this clause
claimants may file clalms jointly or as
a single claim.

(44 FR 60727, Oct. 22, 19791’

§302.7 Filing of claims to cable royally
fees for secondary transmissions
during calendar year 1979 and subse-
quent caiendar years. .

(a) During the month of July 1980
and in July of each succeeding year.
every person claiming to be entitled to
compulsory license fees for secondary
transmissions during Lhe preceding
calendar year shall file a claim to such
fees In the office of the Copyright
Royalty Tribunal. No royalty fees
shall be distributed to copyright
owners for secondary transmisslons
during the specified period unless such
owner has filed a claim to such fees

304
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Chapter Hl—Copyright Royalty Tribunal

during the following calendar month
of July. For purposes of this clause
claimants may file clanlins joinlly or as
a single claim. Such filing shell in-
ctude such information as the Copy-
right Royalty Tribunal may require. A
Joint claim shall Include a conclse
statement of the authorization for the
filing of the joint claim.

(b) Claims filed during the month of
July 1880 shall include the following
information:

(1) The full legal name of the person
or entity claiming compulsory license
fees,

(2) The full address, including a spe-
cific number and street name or rural

route, of the place of business of the

person or entity.
_ (3) A genecral statement of the
nature of the copyrighted works,
whose secondary transmission pro-
vides the baslis of the claim.

(4) Identification of at least one sec-
ondary transmission establishing a
basis for the claim.

(45 FR 26059, Apr. 22, 1680)

63028 Compliance with statutory dates.

For purposes of 17 U.S.C. (d)X5)A),
.claims required to be flled with the
Copyright Royalty Tribunal during
the month of July shall be considered
as timely filed if: (a) They are ad-
dressed to the Copyright Royalty Tri-
bunal, 1111 20th Street NW., Washing-
ton, D.C. 20036, and deposited with
the U.S. Postal Service with sufficlent
postage as first class mail prior to the
expiration of the stalutory period, and
(b) they are accompanied by a certifl-
cate stating the date of deposit. The
persons signing the certificate should

have reasonable basis to expect that.

the correspondence would be mailed
on or before the date indicated.

§302.9 Proof of fixation of works.

The Copyright Royalty Tribunal
shall not require in any proceeding for
the distributlon of cable royalty fees
the filing by claimants of tangible fix-
ations of works in whole or in part. In
the event of a controversy concerning
the actual fixation of a work in a tan-
gible medium as required by the Copy-
right Act, the Copyright Royally Tri-
bunai shall resclve such controversy
for purposes of the distributlon pro-
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§ 3031
ceeding solely on the basis of aflida-
vits by appropriate operational person-
nel and other appropriate docomenta-
ry evidence, and such oral testimony

as the Copyright Royalty ‘tribunad
may deem necessiry. Affidavits sub-
mitted by claimants should establish
that the work for which the cluiin s

‘submitted was fixed in its entirety,

and should state the natiure of the
work, the title of the program, the du-
ration of the program, and the date of
fixatlon. No such affidavils necd be
filed with the: Copyright Royalty Tri-
bunal unless requested by the Trlbu
nal. .

[43 FR 40225, Sept. 11, 1978)

§302.10 Deduction of cosats of distiibution
proceedings. .

In compllance with 17 US.C.
111(dX5)(e) and 17 U.S.C. 807, before
any distributions are made pursuant
to 17 U.S.C. 111, the Copyright Royal-
ty Tribunal will deduct all costs which
would not have been incurred by the
Tribunal but for the distribution pro-
ceeding.

{44 FR 29894, May 23, 1979)

PART 303—ACCESS TO
PHONORECORD PLAYERS
(JUKEBOXES)

Sce.

303.1 GQGeneral.

303.2 Access to establishments and phono-
record players. .

§303.1 Genersl.

This regulation prescribes the proce-
dures pursuant to 17 U.S.C. 116 by
which persons who can reasonably be
expected to have claims to royalty fees
pald by the operators of coln-operated -
phonorecord players under the coin-
pulsory license established by 17
U.S.C. 118 may have access to the es-
tablishments in which such phonorec: -
ord players are located and to the pho-
norecord players located therein to
obtain information which may be rea-
sonably necessary to determine the
proportion of contribution of the mu-
sical ‘works of each such person to the
carnings of the phonorecord plavers
for which fees shall have been deprosit
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§ 303.2

. ed. The terms ‘'‘operator” and “coin-
operated phonorecord player” have
the meanings given to thein by para-
graph (3) of scction 116 of Title 17.

(17 U.S.C. 116(c)(5); 17 U.8.C. 801(b))
[43 FR 40500, Sept. 12, 1078)

'§303.2 Access to establishiments and pho-
norecord players,

A person, or authorized representa-
tives of such person, who can reason-
ably be expected to have claims to roy-
alty fees paid by the operators of pho-
norecord players shall have access to
the establishments in which stich pho-
norecord players are located during
customary business hours on regular
business days. Such access shall be
only for the purpose of oblaining in-
formation concerning the performance
of musical works by the phonorecord
players. The right of access shall be
exercised in such a manner as not to

cause any significant interference with -

the normal functioning of an estab-
lishment.

(17 U.S.C. 116(c)(5); 17 U.S.C. 801(b))
(43 FR 40500, Scpt. 12, 1978)

PART 304—USE OF CERTAIN COPY-
RIGHTED WORKS IN CONNECTION
WITH NONCOMMERCIAL BROAD-
CASTING

Sec.

304.1 General.

304.2 Dellnition of public broadcasting
entity.

304.3 [Reserved]

304.4 Performance of muscial compositions
by PRBS, NPR and other public broad-
casting entlties engnged {n the activities
set forth In 17 U.S.C. 118(d).

304.5 Performance of musleinl composi-
tlons by public broadeasting entities M-
censed Lo colleges or universities.

304.6 Performance of musical compositions
by other publle broadeasting entities.

304.7 Itecordiny rights, rates and terms.

304.8 Terms and ratcs of royaity payments
for the use of publlshed pictorial, graph-
tc, and sculptural works.

304.9 Unknown copyright owners,

304.10 Cost of Jiving adjustment.

304.11 Notice of restrictions on use of re-
productions of transmission programs.

304.12 Amendment of certain regitlations,

304.13 Issuance of iInterpretative regula-
tions.

Title 37—Patents; Trademarks, and Copyrights

AuTtHoRITY: Pub. L. 94-563, unless other-
wise noted.

Sounce: 47 FR 57925, Dec. 29, 1982, uniess
otherwise noted.

§304.1 General.

This Part 304 establishes terms and
rales of royally payments for certain
activities using published nondramatic
musical works and published pictorial,
graphic, and sculptural works during a
period beginning on January 1, 1983
and ending on Deccember 31, 1987.
Upon compliance with 17 U.S.C. 118,
and the terms and rates of Lhis part, a
public broadcasting entity may engage
in the activlties with respect to such
works set forth in 17 U.S.C. 118(d).

§304.2 Definition of public broadcasting
entity.

As used in this part, the term
“public broadcasting entity” means a
noncommercial educational broadcast
station as defined in section 397 of
Title 47 and any nonprofit institution
or organization engaged in the activi-
ties described in 17 U.S.C. 118(d)(2).

§304.3 [Reserved]

§304.4 Performance of musical composi-
tions by PBS, NPR and other public
broadcasting entitics engaged in the ac-
tivilies set forth in 17 U.S.C. 118(d).

The following schedule of rates and
terms shall apply to the performance
by PBS, NPR and other public broad-
casting entities (other than those cov-
ered by §§ 304.5 and 304.6) engaged in
the activities set forth in 17 U.S.C.
118(d), of copyrighted published non-
dramatic musical compositions, other
than such compositions subject to the
provisions of 17 U.S.C. 118(b)(2).

(a) Determination of royalty rale.

For Lhe performance of such a work
in a feature presentation of PBS:

1983-1984 1985-1088 1887

$140.00 $146.00 $157.00

For the performance of such a work
as background or thieme music in 8
PBS program:

306
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1983-1964 1885-1968 1987

$35.00 $37.30 $30.65

For the performance of such a work

in a feature presentation of a station
of PBS:

1983-1984 1885-1886 1987

$10.00 $12.00 $13.00

For the performance of such a work
as background or theme music in a
program of a station of PBS:

1883-1984 1985-1986 1987,

$250 $2.70 . %285

For the performance of such a work
in a feature presentation of NPR:

1983-1884 1885-1986 1987

$14.00 $14.90 $15.85

. For the performance of such a work’

as background or theme music in an
NPR program: .

1985-1988 1987

$3.80

1883-1664

$3.50 $3.70

For the performance of such a work
in a feature presentation of a station
of NPR:

1983-1884 18851988 1087

$1.00 $1.10 $1.15

For the performance of such a work
as background or theme music in a
program of a station of NPR:

1983—1984

1085-1986 . . 1087

$0.25

$0.30 $0.35

. §304.4,

For the purpose of this schedule the
rate for the performance of theme
music In an entire secries shall be
double the single program theme rate.

In the event the work is first per-
formed in a program of a stytion of
PBS or NPR, and such program is sub-
sequently distributed by P’BS or NPR,
an addltional royalty payment shall be
made equal to the dlfference between
the rate specified in this section for a
program of a station of PBS or NPR,
respectively: and the rate specified in
this section for a PBS or Nl‘R ‘pro-
gram, respectively.

(b) Payment of royalty rate. The re-
qulred royalty rate shail be pald to
each known copyright owner not later
than July 31 of each calendar yé¢ar for
uses during the first six months of
that calendar year, and pot later Lhnn
January 31 for uses during the Iast six
months of the preceding ealendar
year.

() Records of usc. PBS and’ N[’u
shall, upon the request of a copyrlght
owner of a published musical. work
who believes a musical composition of
such owner has been performed under
the terms of this schedule, ponnlt-~
such copyrlght owner a reasonable, op-
portunity to examine thelr smnglard
cue sheets listing the nondramatic per-
formances of musical compositions on
PBS and NPR programs. Any lacal
PBS and NPR statlon that is required
by paragraph 4b of the PBS/NPR/
ASCAP license agreement dated Octo-
ber 28, 1982 to prepare a music- usc
report shall, upon request of a copy
right owner who belleves a musical
composition of such owner hns been
performed under the terms of this
schedule, permit such copyright owner
to examine the report.

(d) Terms of use. Tlie applicable fee
In this schedule shall be the fce for
the time period during which the first
performance in a program occurred,
and shall cover performances of such
work in such program for a period of
three years following the first per-
formance.

Bt
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§ 304.5

. §304.5 * Performunce of musienl composi-
tions hy public broudeasting entities Ii-
censed Lo colleges or universities,

(n) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
nonprofit radio statlons which are li-
censed to colleges, universities, or
other nonprofit educational institu-
tions and which are not affiliated with
National Public Radio.

(b) Volunltary license agreements.
Notwithstanding the schedule of rates
and terms established by this section,
the rates and terms of any license
agreements entered into by copyright
owners and colleges, universities, and
other nonprofit educational institu-
tions conccrning the performance of
copyrighted musical compositions, in-
cluding performances by nonprofit
radio stations, shall apply in lieu of
the rates and terms of this section.

(¢) Royalty rate. A public broadcast-
ing entity wilthin the scope of this scc-
tion may perform published nondra-
matic music compositions subject to
the followlng schiedule of royalty
rates:

For all such compositions In the repertory of ASCAP

y $140
For ell such compositions in the repertory of BMI
annuslly 140
For all such compositions in the repertary of SESAC
annuslly Nn
For the performances of any other such composition .., t

(d) Payment of rovally rate. The
public broadeasting entity shall pay
the required royalty rate to ASCAP,
BMI and SESAC, not later than Janu-
ary 31 of each year.

(e) Records of use. A public broad-
casting entity subject to this section
shall furnish to ASCAP., BMI, and
SESAC upon requesi, a music-use
report during one weck of cach calen-
dar year. ASCAP, BMI and SESAC
shall not in any one calendar year re-
quest more than 10 stations to furnish
such reports.

[47 FR 57925, Dcc. 29, 1982, a8 amended at
48 FR 54224, Dcc. 1, 1883]

Title 37—Patents, Trademarks, and Copytlgh"l

§304.6 Performance of muaical composi.
tions by other public broadcasting enti-
ties.

(n) Scope. This section applics Lo the
performance of copyrighted published
nondramatic musical composilions by
radio stations not licensed Lo college,
universities or other nonprofit educa-
tional institutions.

(b) Voluntary license agreements.
Notwithstanding the schedule of rates

. and terms established in this section,

the rates and terms of any license
agreements entered into by copyright
owners and nonprofit radio stations
within the scope of this section con-
cerning the performance of copyright-
ed musical compositions, including
performances by nonprofit radio sta-
tions, shall apply in lieu of the rates
and terms of this section.

(¢) Royally rate. A public broadcast-
ing entity within the scope of this sec-
tion may perform published nondra-
malic musical compositions subject to
the following schedule of royalty
rates: :

For nll such composiiions In the repertory
of ASCAP,
in 1983, $180;
in 1984, $190;
in 1985, $200;
in 1086, $210;
in 1987, $220
For all such compositions in the repertory
of BMI,
in 1943, $180;
in 1984, $1900;
in 1985, $200;
in 1986, $210;
in 1987, $220
For all such compositions in the repertory
of SFSAC,
in 1983, $40;
in 1984, $42;
in 1985, $44;
in 1986, $46;
in 1987, $48
For the performance of any other such com-
position, in 1883 through 19087, $1. .

(d) Paymenl of royalty rate. The
public broadcasting cntity shall pay
the required royally rate to ASCAP,
BMI, and SESAC not later than July
31, 1983, for the calendar year 1983,
and not fater than January 31 for each
calendar year thercaflter.

(e) ‘Records of use. A public broad-
ecasting entity subject to this scction
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shall furnish to ASCAP, BMI, and
SESAC, upon request, a music use
report during one week of ench calen-
dar year. ASCAP, BMI, and SESAC
each shall not in any one calendar
year request more than 5 stations to
furnish such reports.

(47 FR 57925, Dec. 29, 1982, as amended at
48 FR 22716, May 20, 1983

§304.7 Recording rights, rates and terms.
(a) Scope. This section establishes .

rates and terms for the reccording of
nondramatic performances and dls-
plays of musical works on and for the
radio and television programs of
public broadcasting entitles, whether
or not in synchronization or timed re-
Iationship with the visual or aural«con-
tent, and for the making, reproduc-
tion, and distribution of coples and
phonorecords of public broadcasting
programs containing such recorded
nondramatic performances and dls-
plays of musical works solely for the
purpose of transmission by public
broadcasting entities, as defined in 17
U.S.C. 118(g). The rates and terms es-
tablished In this schedule include the
making of the reproductions described
in 17 U.S.C. 118(d)3).

(b) Royally rate. (1) For uses de-
scribed in subsection (a) of a musical
work in a PBS-distributed program:

1983-1084 | 1985-1068 1087
$75.00 $80.00 $85.00
2225 23.75 25.25
37.50 40.00 42.50
Single program or
first sories
[ LT T— 7.80 40,00 42,50
Other serles
PrOQIam.......reenec) 1525 18.25 17.25

For such use other than in a PBS-
distributed television program:

1903-1084 | 1088-19868 1087
Festure........ccconmeernnnnd $5.00 $5.35 $6.00
1.80 1.80 v
2.50 21 265

226

§ 304.7,
1983-1984 mas.—q;s'é" Troar
Theme:
Single program or
2.5 20 2.95
1.00 110 115

In the event the work Is first recorded
other than In a PBS-distributed pro-
gram, and such program is Ssubse-
quently distributed by PRS, an addi-
tional royalty payment shall be inade
equal to the difference betwcen the
rate specifled in this sectlon for gther
than a PBS-distributed program and
the rate specified in this section Ior a
PBS-distributed program.

(2) For uses licensed hercin of a mu-
slcal work in a NPR program. the roy: .
alty fees shall be calculated by multl-
plying the following per-composition
rates by the number of different com-
positions In any NPR program distrib-
uted by NPR. For purposes of this
schedule “National Public Radio” pro-
grams Includes all programs produced
in whoie or in part by NPR, or by any
NPR station or organization under
contract with NPR.

1963-1984 1885-1586 1987
Feature... . $7.50 $8 00 $8 50
Concert nmuro (pu
half hour} 11.00 1100 12.00
Background s 400 . 428
Theme:
Single program or
tirst sorles
PrOGraM....ccuvnirnensd 15 4.00 425
Other sories :
PrOGIAM ....cc.evern 1.50 1.60 170

(3) For the purposes of thls sched-
ule, a "“Concert Feature’” shall be
deemed to be the nondramatic presen-
tation of all or part.of a symphony,
concerto, or other serious work orlgl-
nally written for concert or opera per-
formance.

(4) For such uses other than In a
NPR produced radlo program:

Feaiur . e $50
Featuro (concarl) (per Vo howr) ... oo o0 e reees l;(;':

o

————— e et e aaw P

309



§ 304.8

(5) The schedule of fees covers
broadcast usc for a period of three
years following the first broadcast.
Succeeding broadcast use periods will
require the following additional pay-
ment: sccond three-year period—50
percent; each three-year period there-
after—25 percent; provided that a 100
percent additional payment prior to
the expiration of the first three-year
period will cover broadcast use during
all subsequent broadcast use perlods
without limitation. Such succeeding
uses which are subsequent to Decem-
ber 31, 1987 shall be subject to the
rates established in this schedule.

(¢) Payment of royally rates. PBS,
NPR, or other televilsion public broad-
casting entlty shall pay the required
royalty fees to each copyright owner
not later than July 31 of each calen-
dar year for uses durlng the first six
months of that calendar year, and not
later then January 31 for uscs during
he last slx months of the preceding
salendar year.

(d) Records of use. (1) Maintenance
)f cue sheets. PBS and its stations,
NPR or other television public broad-
:asting entity shall maintain and fur-
iish to copyright owners whose musi-
:al works are recorded pursuant to

~-his schedule copies of their standard
:ue sheets qr summaries of same list-
ng the recording of the musical works
if such copyright owners. Such cue
heets or summaries shall be fur-
iished not later than July 31 of each
-alendar year for recording the first
iIx months of the calendar year, and
ot later than January 31 of each cal-
‘ndar year for recordings during the
ccond slx months of the preceding
alendar year.

(2) Content of cue sheets or summa-
les. Such cue sheelts or summaries
hall include:

(1) The title, composer and author to
he extent such Informatlon is reason-
bly obtainable.

(i) The type of use and manner of
erformance thereof in each case.

(iff) For Concert Feature music, the
ctual recorded time period on the
rogram, plus all distribution and
roadcast information available to the
ublic broadcasting entity.

(¢) Filing of use reports with the
‘opyright Royalty Tribunal (CRT). (1)
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Deposit of cue sheels or summaries.
PBS and its stations, NPR, or other
television public broadcasting entity
shall deposit with the CRT copies of
their standard music cue sheets or
summaries of same (which may be in
the form of hard copy of computerized
reports) listing the recording pursuant
to this schedule of the musical works
of copyright owners. Such cue sheets
or summaries shall be deposited not
later than July 31 of each calendar
year for recordings during the first six
months of the calendar year, and not
later than January 31 of each calendar
year for recordingg during the second
six months of the preceding calendar
year. PBS and NPR shall maintain at
their offices copies of all standard
music sheets from which such music
use rcports are prepared. Such music
cue sheets shall be furnished to the
Copyright Royalty Tribunal upon its
request and also shall be available
during regular business hours at the
offices of PBS or NPR for examina-
tion by a copyright owner who be-
lieves a musical composition of such
owner has been recorded pursuant to
this schedule,

§304.8 Terms and rates of royalty pay-
ments for the use of published pictori- )
al, graphic, and sculptural works.

(a) Scope. This section establishes
rates and terms for the use of pub-
lished pictorial, graphic, and sculptur-
al works by public broadcasting enti-
ties for the activities described in 17
U.S.C. 118. The rates and terms estab-
lished in this schedule jnclude the
making of the reproductions described
in 17 U.S.C. 118(d)(3).

(b) Royalty rate. (1) The following
schedule of rates shall apply to the
use of works withln the scope of this
section:

For such uses in a PBS-distributed
program:

For a featured display of a work.

1083-1084 1985-1086 1887

$45.75 $49.00 $52.00

For background and montage dis-
play.
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1985-1986 1987

1083-1084

$22.25 $23.75 $25.25

§ 304.8
payment of a display fee under the
terms of this schedule.

For use of a work for program iden-
tification or for thematic use.

10831084 1685-1888 1687

$90.25 $96.25 $102.25

For the display of an art reproduc-
tion copyrighted separately from the
work of fine art from which the work
was reproduced, Irrespective of wheth-
er the reproduced work of fine art is
copyrighted so as to be subject also to
payment of a display fee under the

" terms of this schedule. .
1983-1984 1985-1086 1987
$20.50 $31.50 $30.50

For such uses in other than PBS-dls-
tributed programs:
For a featured display of a work.

1963-1984 1985-1888 . 1987

$28.50 $31.50 $32.50

¥or background and montage dis-
play.

.

1683-1884 1985-1986 1987

$15.25 $16.25 $17.25

For use of a work for program iden-
tification or for thematic use.

1983-1984 1985-1888 1687

$680.75 $64.75 $68.75

For the display of an art reproduc-
tion copyrighted separately from the
work of fine art from which the work
was reproduced, {rrespective of wheth-

er the reproduced work of fine art is -

copyrighted so as to be subject also to

1983-1984 1985-1066

$15.25

$16.25

For t,he purposes of this schedule
the rate for the thematic use of a
work in an entire series shail be
double the single program thcme rate.

In the event the work is first used
other than in a PBS-distributed pro-
gram, and such program is subse-
quently distributed by PBS, an addi-
tional royalty payment shall be made
equal to the difference between the
rate specified in this section for other
than a PBS-distributed program ‘and
the rate specified in this sectlon for a
PBS-distributed program. .

(2) “Featured display” for purnosﬂ
of this schedule means a full-screety of
substantially [full-screcn dispiay ap-
pearing on the screen for more than
three seconds. Any display less Lhgn
full-screen or substantially full-screen,
or full-screen for three seconds or less,
is deemed to be a “background or mon-
tage display”.

(3) “Thematic use” ls the utilization

“of the work of one or more ariists

where the works constitute the cenlrpl
theme of the program or convey a
story line.

(4) “Display of an art reproductlon
copyrighted separately from the work
of fine art from which the work was
reproduced” means a transparency or
other reproduction of an underlymg
work of fine art.

(¢c) Payment of royalty rale. PBS or
other public broadcasting entity shaill
pay the required royalty fecs to edach
copyright owner not later than July 31
of each calendar year for uses during
the first six months of that calendar
year, and not later than January 31
for uses during the last six months of
the preceding calendar year.

(d) Records of use. (1) PBS and its
stations or other public broadcasting
entity shall maintain and furnish
either to copyright owners, or to Lhe
offices of generally recognized organi-
zations representing the copyright
owners of pictorial, graphic, and scuip-

an
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tural works, copies of their standard
lists containing the pictorial, graphic,
and sculptural works displayed on
their programs. Such notice shall in-
clude the name of the copyright
owner, If known, the speciflic source
from which the work was taken, a de-
scription of the work used, the title of
the program on which tihe work was
used, and the date of the original
broadcast of the program.

(2) Such listings shall be furnished
not later than July 31 of each calen-
dar year for displays during the first
six months of the calendar year, and
not later than January 31 of each cal-
endar year for displays during the
second six months of the preceding
calendar year. .

(e) Filing of use reports with the
CRT. (1) PBS and {ts stations or other
public broadcasting entity shall depos-
it with the CRT copies of their stand-
ard lists containing the pictorial,
graphic, and sculptural works dis-
played on their programs. Such notice
shall inciude the name of the copy-
right owner, If known, the specific
source from which the work was
taken, a description of the work used,
the title of the program on which the
work was used, and the date of the
original broadcast of the program.

(2) Such listings shall be furnished
not later than July 31 of cach calen-
dar year-for displays during the first
six months of the calendar year, and
not latcr than January 31 of each cal-
endar ycar for displays during the
sccond s1x months of the preceding
calendar year.

(f) Terms of use. (1) The rates of this
schedule are for unlimited broadcast
use for a period of thrce years from
the date of the first broadcast use of
the work under this schedule. Suc-
ceeding broadcast use periods will re-
quire the [following additionai pay-
ment: second threc-year period—60
percent; each three-ycar period there-
after—25 percent; provided that a 100
percent additional payment prior to
the expliration of the first three-year
period will cover broadcast use during
all subsequent broadcast use periods
without limitation. Such succeeding
uses which arc subsequent to Decem-
ber 31, 1987 shall be subject to the
rates established in this schedule.
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(2) Pursuant to the provisions of 17
U.S.C. 118(f), nothing in this schedule
shall be construed to permit, beyond
the limits of fair use as provided in 17
U.S.C. 107, the production of a trans-
mission program drawn to any sub-
stantiaj extent from a published com-
pilalion of pictorial, graphic, or scuip-
tural works.

§304.9 Unknown copyright owners.

If PBS and its stalions, NPR and its
stations, or other public broadcasting
entity is not aware of the identity of,
or unable to locate, a copyright owner
who is entitled ,to receive a royaity
payment under this Part, they shall
retain the required fce in a segregated
trust account for a period of three
years from the date of the required
payment. No claim to such royalty
fees shall be valid after the expiration
of the three year period. Public broad-
casting entities may establish a joint
trust fund for the purposes of this scc-
tion. Public broadcasting entitles shall
make avallable to the CRT, upon re-
quest, information concerning fees de-
posited In trust funds.

§304.10 Cost of living ndjustment.

(a) On December 1, 1983 the CRT
shall publish in the FEDERAL REGISTER
a notice of the change in the cost of
{iving as determined by the Consumer
Price Index (all urban consumcrs, ali
items) from the May, 1982 to Lhc Jast
Index published prior to December 1,
1983. On each December 1 thereafter
the CRRT shall publish a notlce of the
change in the cost of living during the
period from the first Index published
subsequent to the previous notice, to
the last index published prior to De-
cember 1 of that year.

(b) On the same dale of the notices
published pursuant to paragraph (a)
of this section, the CRT shall publish
in the FrpERAL REGISTER a revised
schedule of rates for § 304.5, alone,
which shall adjust those royalty
amounts established ln dollar amounts
according to the change in the cost of
living determined as provided in para-
graph (a) of this sectlon. Such royalty
rates shall be fixed at the nearest
doliar.
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(c) The adjusted schedule of rates
for § 304.5, alone, shall become effec-
tive thirty days after publication in
the FEDERAL REGISTER.

Notice of restrictions on use of
of transmission pro-

§304.11
reproductions
grams.

Any public broadcasting
which, pursuant to 17 U.S.C. 118, sup-
plies a reproduction of a transmission
program to governmental bodies or
nonprofit institutions shall include
with each copy of the reproduction a
warning notice stating in substance
that the reproductions may be used
for a period of no more then scven
days from the specified date of trans-
mission, that the reproductions must
" be destroyed by the user before or at
the end of such period, and that a fail-
ure to fully comply with these terms
shall subject the body or institution to
the remedies for infringement of copy-
right.

§304.12 Amendment of certain regula-
tions.

Subject to 17 U.S.C. 118, the Admin-
istrative Procedure Act and the Rules
of Procedure of the Copyright Royal-
ty Tribunal, the CRT may at any time
amend, modify or repeal regulations in
this part adopted pursuant to 17
U.S.C. 118(b)3) by which “copyright
owners may receive reasonable notice
of Lthe use of their works” and “under
which records of such use shall be
kept by public broadcasting entities".

§304.13 Issuance of Interprelative regula-
tions.

Subject to 17 U.S.C. 118, the Admin-
Istrative Procedure Act and the Rules
ol Procedure of the Copyright Royal-
ty Tribunal, the CRT may at any time,
either on its own motlon or the motion
of a person having a significant inter-
est in the . subject matter, issue such
interpretative regulations as may be

necessary or useful thc implementa--

tion of this part. Such regulations may
not prior to January 1, 1988, alter the
schedule of rates and terms of royalty
payments by this part.

entity -

§ 305.3

"PART 305—CLAIMS TO PHONOREC.-
ORD PLAYER (JUKEBOX) ROYALTY
FEES

8ce, ~
305.1 General.

305.2. Time of filing.

305.3 Content of claims.

305.4 Justification of claims.
305.5 Forms.

AvuTtHoniTy: 17 U.S.C. 116(c)(2).

Source: 43 FR 40501, Sept. 13,
unless otherwise noted.

1978,

8305.1 General.

This regulation prescribes proce-
dures pursuant to 17 U.S.C. 116(c)(2),
whereby persons claiming to be enti-
tled to compulsory license fees for
public performances of nondramatic
musical works by means of coin-oper-
ated phonorecord players shall file
claims with the Copyright Royality
Tribunal.

§305.2 Time of filing.

During the month of January In
each ycar every person claiming to be
entlitled to phonorecord player fees {or
performances of nondramatic musical
works during the prceeding calendar
year shall file a claim with the Copy-
right Royalty Tribunal. Clalmants
may flle jointly or as a single claim. A
performing rights soclety shall not be
required to obtain from its members
or affllintes separate authorizations,
apart from their standard membership
or affillation agreements, for purposes
of this filing and fee distribution.

8 305.3 Content of claims.

The claims filed shall inciude the
following information:

(a) The full legal name of the person
or entity claiming compulsory license
fees, Performing rights societies are
not required to include lists of mem-
bers or affiliates to whom distribu-
tions would be made by such sacielies.

(b) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
person or entity.

(¢) A specific agreement to accepl a8
final the determination of the Copy-
right Royalty Tribunal in any contro- .
versy. concerning the distributjon of
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royalty- fees. ‘except for the judicial
review provided in 17 U.S.C. 116.

§305.4 Justification of claims.

(a) Not later than the first day of
November of cach year, every person
or entity which has filed a claim pur-
suant to §305.2 shall file with the
Copyright Royalty Tribunal a state-
ment claiming the proportlonate share
of compulsory license fees to which
such person or entity believes it is en-
titled. The statement shall include a
detalled justification for the requested
entitlement and shall also include
such specific information as the Copy-
right Royalty Tribunal may rcquire by
regulation or order.

(b) The entitlement justification
statement required by paragraph (a)
need not be filed with the Copyright
Royaity Tribunal If it has been deter-
mined by the Tribunal that there is no
controversy as to the distribution of
royalty fees.

£ 305.5 Forms.

The Copyright Royalty Tribunal
does not provide printed forms for the
filing of clalms.

PART 306—ADJUSTMENT OF ROYAL-
TY RATE FOR COIN OPERATED
PHONORECORD PLAYERS '

8ec.

306.1 General.

306.2 Decfinition of coln-operated phono-
record player.,

306.3 Compulsory license fees for coin-op-
erated phonorecord players.

306.4 Cost of llving adjustment.

AvutHoRriTY: 17 U.S.C. 801(bX1) and 804(e).

Source: 46 FR 890, Jan. 6, 1881 uniess oth-
erwlse noted.

§306.1 General.

This Part 308 establishes the com-
plusory license fees for coin-operated
phonorecord players beginning on
January 1, 1982, in accordance with
the provisions of 17 U.S.C. 116 and
804(a),

§306.2 Definition of coin-operated phono-
record player.

As used In this part, the term ‘““coin-
operated phonorecord player” shall
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have the same meaning as set forth In
17 U.S.C. 116(eX(1),

§306.3 Compulsory license fees for coin-
operated phonorecord players.

(a) Commencing on January 1, 1982
the annual compulsory lieense fee for
a coin-operated phonorecord player, as
set forth in 17 U.S.C. 116(bX1)(A),
shall be $25.

(b) Commencing on January 1, 1984
the annual compulsory license fee for
a coin-operated phonorecord player, as
set forth In 17 U.S.C. 116(bX1)A),
shall be $50, subject to adjustment in
accordance with § 306.4 hereof.

(¢c) In accordance with 17 U.S.C.
116(b)(1)(A), If performances are made
avallable on a particutar phonorecord
player for the first time after July 1 of
any year, the compulsory license fee
for the remaindcr of that year shall be
one half of the annual rate of (a) or
(b) of this sectlon, subject to adjust-
ment In accordance with §306.4
hereof.

§306.4 Cost of llving adjustment.

(a) On August 1, 1988 the Copyright
Royalty Tribunal (CRT) shall publish
in the FEDERAL REGISTER a notice of
the change In the cost of living as de-
termlned by the Consumer Price
Index (all urban consumers, all items)
from the first Index published subse-
quent to February 1, 1981 to the last
Index published prior to August 1,
1086.

(b) On the same date as the notices
published pursuant to paragraph (a),
the CRT shall publish in the FEpErAL
RECISTER 8 revised schedule of the
compulsory license fee which shall
adjust the dollar amount set forth in
§ 306.3(b) according to the change in
the cost of living determined as pro-
vided in paragraph (a). 8uch compul-
sory license fee shall be fixed at the
nearest dollar.

(¢) The adjusted schedule for the
compulsory license fee shall become
effective on January 1, 1887.

314



232

Chapter lll—-Cop’;right Royelty Tribunal

PART 307—ADJUSTMENT OF ROYAL-
TY PAYABLE UNDER COMPULSORY
LICENSE FOR MAKING AND Dis-
TRIBUTING PHONORECORDS

Sec.

307.1 General,

307.2 Royalty payable under compulsory li-
cense.

307.3 AdJustment of royalty rate.

AuTHORITY: 17 U.S.C. 801(bX1) and 804.

§307.1 General.

This Part 307 adjusts the rates of
royalty payable under compuisory li-
cense for making and distributing
phonorecords cmbodying nondramalic
musical works, under 17 U.S.C. 115.

{46 FR 891, Jan. b, 19811

'§ 307.2 Royalty payable under compulsory
license.

With respect to each work embodied
in the phonorecord, the royally pay-
able shall be either four cents, or
tiiree-quarters of one cent per minute
of playlng time or fraction thereof,
whichever amount is larger, for cvery
phonorecord made and distributed on
or after July 1, 1981, subject to adjust-
ment pursuant to § 307.3.

{46 FR 891, Jan. 5, 1981, as amended at 46
FR62268 Dec. 23, 1881) .

§307.3 Adjuslment of royalty rate

(a) For every phonorecord made and
distributed on or after January 1,
1983, the royalty payable with respect
to cach work cmbodied in the phono-
record shall be either 4.25 cents, or .8
cent per minute of playing time or
fraction thereof, whichever amount s
larger, subject to further adjustment
pursuant to paragraphs (b) and (c) of
this section.

(b) For every phonorecord made and
distributed on or after July 1, 1984,
the royalty payable' with respect to
. each work embodied in the phonorec-

ord shall be either 4.5 cents, or .85
cenl per minute of playing time or
fraction thereof, whichever amount is
larger, subject to further adjustment
pursuant to paragraph (c¢) of this sec-
tion.

(c) For every phonorecord made and
distributed on or after January 1,
1986, the royalty payable with respect

.. §308.2

§308.2 -

to each work embodied in the phono-
record shall be either 5 cents, or .95
cent per minute of playing time or
fraction thereof, whichever amount is
larger.

{46 FR 62268, Dcc. 23, 1981}

PART 308—ADJUSTMENT OF ROYAL-
TY FEE FOR COMPULSORY LICENSE
FOR SECONDARY TRANSMISSION
BY CABLE SYSTEM

Sec. .

308.1 General. -

308.2 Royalty fee for compulsory license
for sccondary transmission by cable sys-
tems.

§308.1

This part establishes adjusted terms
and rales or royalty payments {n ac-
cordance with the provisions of 17
U.S.C. 111 and 801(b)}2XA), (1}), (O),
and (D). Upon compiiance with 17
U.S.C 111 and the terms and rites of
this part, a cable system entity may
engage in the activities set forth 1h 17
U.S.C. 111.

(17 U.S.C. 801(bX2) (A) and (D))
{47 FR 52159, Nov, 18, 1982)

(iencral.

Royaity fee for compulsary license.
for secondary transmission by coble
systems,

(a) Commencing with the first semi-
annuai accounting perlod of 198! and
for cach semiannual accounting period
thereafter, the royalty rates estab-
lished by 17 U.S.C. 111(dX2)XB) shall
be as follows:

(1) 799 of 1 per centum of such
gross receipts for the privilege of fur-
ther transmitting any nonnetwork

‘programming of a primary transmitter

in whole or in part beyond the locil
service arca of such primary transinit-
ter, such amount to be applied against
the fee, if any, payable pursuant to
paragrapiis (a) (2) through (4);

(2) .799 of 1 per centum of such
gross receipts for the first distant
signal equivalent;

(3) .503. of 1 per cenlum of such
gross receipts for each of the wmnd
third and fourth dlstant signal equiva
lents; and
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. (4) 237 of 1 per centum of such
gross receipts for the [fifth distant
signal equivalent and each additional
distant signal equivalent thereafter.

(L) Commencing with the first semi-
annunl accounting perlod of 1981 and
for each scminnnual accounting period
therecafter, the gross receipts limita-
tlons ecstablished by 17 U.S.C.
111¢d)(2) (C) and (D) shall be adjusted
as follows:

(1) If the actual gross receipts paid
by subscribers to a cable system for
the period covered by the statement
for the baslc service of providing sec-
ondary transmission of primary broad-
cast transmitters total $107,000 or less,
gross receipts of the cable system for
the purpose of this paragraph shall be
computed by subtracting from such
actunl gross receipts the amount by
which $107,000 exceceds such actual
gross reccipts, except that in no case
shail a cable system’s gross receipts be
reduced to les than $4,000. The royal-
ty fce payable under this paragraph
shall be 0.6 of 1 per centum regrrdless
of the number of distant signal equiva-
lents, if any; and

(2) If the actual gross reccipts pald
by subscribers to a cable system for
the period covered by the statement,
for the baslc service of providing sec-
ondary transmissions of primary
broadcnst transmitters, are more than
$107,000 but less than $214,000, the
royalty fee payable under this para-
graph shall be: (1) 0.5 of 1 per centum
of any gross rccelpts up to $107,000
and (i1) 1 per centum of any gross re-
celpts In excess of $107,000 but less
than $214,000, regardless of the
number of distant signal equivalents,
if any.

(¢) Notwithstanding paragraphs (a)
and (d) of this section, commencing
with the first accounting period of
1983 and for each semiannual account-
Ing period thereafter, for each distant
signal equlvalent or fraction thereof
not represented by the carriage of:

(1) Any signal which was permitted
(or, in the case of cable systems com-
mencing operations after June 24,
1981, which would have been permit-
ted) under the rules and regulations of
the Federal Communications Commis-
sion in cffect on June 24, 1981, or
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(2) A signal of the same type (that
is, Independent, network, or non-com-
mercial educational) substituted for
such permitted signal, or

(3) A signal which was carried pursu-
anl Lo an individual walver of the rules
and regulations of the Federal Com-
munications Commission, as such rules
were in effect on June 24, 1981;

the royalty rate shall be, in lieu of the
royally rates specificd In paragraphs
(a) and (d) of this section, 3.75 per
centum of the gross recelpts of the
cable systems for each distant signal
equivalent; any fraction of a distant
signal equivalent shall be computed at
its fractional value.

(d) Commencing with the first ac-
counling period of 1083 and for each
semjannual accounting period thereaf-
ter, for each distant signal equivalent
or fraction thereof represented by the
carriage of any slgnal which was sub-
Ject (or, In the case of cable systems
commencing operations after Junc 24,
1981, which would have been subject)
to the FCC's syndicated exclusivity
rujies In effect on June 24, 1981
(former 47 CFR 76.151 3et seq.), Lhe
royally rate shall be, in addition to Lhe
amount specified in paragraph (a) of
this section,

(1) For cable systems located wholly
or in part within a top 60 television
market,

(1) .599 per centum of such gross for
the first distant signal equivalent;

(1) .377 per centum of such gross re-
ceipts for each of the second, third,
and fourth distant signal equivalents;

i .178 of 1 per centum for the
fifth distant slgnal equivalent and
each additfonal distant signal equiva
lent thereafter;

(2) For cable systems located wholly
or in part within a second 50 television
market,; .

(i) .300 per centum of such gross re-
celpls for the first distant signal equlv-
alent,;

(i) .189 of 1 per centum of such
gross receipts for each of the second.
third, and fourth distant signal
equivalents; and

(i) .089 of 1 per centum for the
fifth distant signal equivalent and

" each additlonal distant signal equiva-

lent thereafter,
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(3) For purposes of this section “top (17 U.S.C. 801(bX2)(A) and (D))
50 television markets” and “second 50 (46 FR 897, Jan. §, 1881, as amended al 47
Lelevision markets” shall be defined as  FR 44728, Oct. 12, 1982; 47 FIt 52159, Nov.
the comparable terms are defined or 10, 1082)
interpreted in accordance with 47 CFR
76.51, as effective June 24, 1981,
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MEMORANDUM TO THE COPYRIGHT ROYALTY TRIBUNAL
CONCERNING PROCEDURE; EVIDENCE AND RELATED SUBJECTS

By letter of August 20, 1984, the Copyright Royalty Tribunal
has asked this firm to prepare a memorandum of law which will
review and analyze the Tribunal's hearing procedures and will
comment on evidentiary matters and the Tribunal's lack of-sub—
poena power. This memorandum responds to the Tribunal's letter.

We hope that the memorandum is clear and complete. We’
welcome the Tribunal's critical comments. It seems logical to us
to begin the memorandum with a review of the Tribunal's enabling
legislation and then proceed to a sec£ion on procedures. We have
included recommendations for procedures from the initial Federal
Register notice through the writing of the Tribunal's decision.

_ The third section of the memorandum covers evidence, and the
fourth groups subjects that did not seem to belong in the first
three groups, including cros%- and redirect-examination and sub-

poena and discovery powers. .

I

- ’ ENABLING LEGISLATION

The Copyright Royalty Tribunal (Tribunal) was created by the
Copyright Act of 19761/ (the Act). Congress directed the

Tribunal to set or revise the rates paid by users of copyrighted

1/ 17 U.S.C. §§ 101-810.



236

materials and to distribute the payments among the copyright
owners. The function of the Tribunal as a ratemaker and distribu-
tor was based on Congress's decision that it was impractical to
allow each copyright owner to deal directly in the marketplace
with each copyright user.2/ 1Instead, the users are charged with
obtaining compulsor§ licenses and with payment of license fees
(also feferrgd po as "rates®™ or "royalties"). The licensé; allow
‘the users to recofd, repiay, or retransmit copyrighted material
for compensation without the holders' express permission. The
ligense royalties compensate .the owners.

» Prior to the Act, there was only one compulsory liqense, for
'mecﬁanical royalties,” which sipce the early 1900's allowed the
mechanical license holder to record non-dramatic works on phono-
graph records upon payment of a statutorily-determined license
: fee, paid directly to the copyright owner. The Act modified the
mechanical license but retained its character as a compulsory
license. Tﬁe Act added three compulsory licenses for: re-
transmission of distant broadcast signals of non-network program-
ming by cable systems; the use of musical records in jukeboxes
for profit by jukebox owners; and the use of music and ofher
artistic creations by non-commercial broadcasters.

The Act set the initial rates of payment under three.of the
four compulsory licenses, provided criteria and timetables f&r
rate adjustments, and charged the Tribunal with the duty of

adjusting the rates. 1Initial non-commercial broadcast royalties

2/ H.R. Rep. No. 1476, 94th Cong. 2nd Sess. 89, regriﬁted in
L. 1976 D.S. Code, -Cong. & Ad. News 5659, 5704.
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were to be set by the Tribuﬁal shortly after it began operations.
The Act also charged the Tribunal with distribution of some of
the royalties. Mechanical license fees continue to be paid
directly to the copyright owners by the users, without Tribunal
participation. Non-commercial broadcast license royalties are
paid by the users to the owners pursuant to "terms and rates"3/
established by voluntary agreement or by the Tribunal, bué-
without active Tribunal participation in the distribution
process. The Tribunal distributes jukebox and cable royalties
pursuant both to voluntary agreements by the owners and to
allocations determined by the Tribunal after hearing.

The Act establishes a license fee of $8 per jukebox and
directs the Tribunal to hold hearings in 1980 to determine
whether the annual fee needed adjustment. The Tribunal held
hearings and published its final decision on January 5, 1981,
.raising the annual fee to $56 per jukebox to be phased in over
two years and allowing the rate to be adjusted for inflation in’
1987. The Act provides that; upon the petition of a person with
a significant interest, the rate can be adjusted in 1990 and
every ten years thereafter.ﬁ/ Thus, although the Tribunal was
specifically directed to hold hearings in 1980, subseguent
proceedings are to be held only on petition of an interested
party. The Tribunal is téséonsible for adjusting the rates under

the other three compulsory licenses also, in proceedings similar

3/- 17 U.s.C. § 118; 37 C.F.R., Part. 304.
4/ 17 U.S.C. § 804(a)(2)(C).
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to that for the jukebox rates. The Act sets forth the specific
dates or events when these rates cah or may be adjusted.

The -jukebox and cable royalties are paid periodically to the
Registrar of Copyrights. As of early December, 1984, jukebox
royalties for 1983 exceeded $2.8 million, and cable royalties for
1983 exceeded $69 million. .

As noted, the Tribunal is not directly involved in tﬁe
distribution of mechanical and non-commercial broadcast
royalties, but actively participates in the distribution of
jukebox and cable royalties, which, By statute,é/ are required to
be distributed annually.

The Act provides antitrust immunity for private
agreements.ﬁ/ If fhe claimants cannot agree voluntarily on the

distribution of the cable or jukebox royalty fees, the Tribunal
~ resolves the dispute.

In the jukebox proceedings, the number of claimants has been
small, and the Tribunal considgrs all claims in the same proceed-
ing. However, due to the number of claimants in the cable
royalty distribution proceediﬁg, the Tribunal considers the
claims in two phases. 1In Phase I, the Tribunal allocates the
fund among the various groups of claimants.. In Phase II, the
Tribunal determines the awards within each group. Partial
voluntary agreements are often achie?ed. For example, in the

1982 Phase I proceeding{ the Motion Picture Association of

5/ 17 U.S.C. § 804(e).
6/ 17 U.S.C. §§ 111(d) (5) (A), 116(c) (2), 118(b).
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America represented approximately six dozen claimants. Distribu-
tion of the Phase I award among these claimants was settled
voluntarily except for one claimant, Multimedia, which instituted
proceedings in Phase II to prove its entitlement to a larger
share of the Phase I award. -

It may be useflill to review the chronology of both a rate
adjustment proceeding and a royalty distribution ptoceediﬂé to
illustrate the competing claims of -the parties and the procedures
and decisions of the Tribunal in resolving those claims.

An example of a full-blown rate adjustment proceeding was
the Tribunal's adjustment of the cable royalty fees pursuant to-
the repeal by the FCC of its distant signal carriage and syndi-
cated program exclusivity restrictions on cable transmissions.
Congress specifically authorized the Tribunal, upon the reguest
of interested parties, to adiust the cable royalty fees if and
when those rules were zepealéd.l/ The proceeding developed as
follows: K -

1. Oon June 21, 1981, éhe United States Court of

Appeals for the.District of Columbia Circuit
affirmed the'PCC's'repeal of the rules and on
June 25, 1981, lifted its stay on°*the imple-
mentation of the repeal.

2. On August 11, 1981, the National Cable

Television Association (NCTA) petitioned the

7/ 17 U.S.C. §§ 801(b) (2) (B),(C).
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Tribunal to adjust the cable royalty rates to
reflect the repeal of. the rules.
On August 18, 1981, the Tribunal published a

Pederal Register notice directing interested

parties to submit comments on the NCTA
petition not later than September 24, 1981;
several parties complied.

On September 14, 1981, the Motion Picture
Association of America (MPAA) requested the
Tribunal to adopt interim fates and to set
the date on which any adjustments made would
be effective.

On September 18, 1981, the Tribunal published

a Federal Register notice requesting comments

by October 1 on the jurisdictional and
procedural gquestions raised by the MPAA
petition, with reply comments to the comments
submitted on both September 24 and October 1
due by October 7: . )

On October 7, the Tribunal published a

Federal Register notice of a meeting on

October 14 to consider the comments; at the
meeting the Tribunal approved the commence-
ment of a cable royalty fee adjustment
proceeding and resolved not to adopt interim

rates. -
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On October 19, 1981, MPAA filed with the
Tribunal a request for a ruling on the
effective date forrany adjusted cable royalty
fees. .

The announcement that cable royalty fee
adjustment proceedings were to be held was

published in the Federal Register on October

21.
On October 26, 1981, the T;ibunal published a

Federal Register notice reqguesting comments

on the MPAA proposal not later than November
5, 1981.

Pursuant to the October 21,>1981, notice the
Tribunal received jurisdictional and pro-
cedural motions and proposals on January 11,
1982, and reply coﬁments on February }0,
1982, : -

Oon March 25, 1982,Athe Tribunal published a

Federal Register notice of a meeting on March

31, 1982 to consider the jurisdictional and
procedural issues';aised in the comments.
On March 31, 1982, the Tribunal announced in

the Federal Register that a prehearing

conference would bé bheld on May 11 to con-
sider procedures for the cable royalty

adjustment proceedings.
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13. Royalty adjustment hearings were held by the
Tribunal, with the direct cases beginning on
June 15 and ending July 22, 1982; rebuttal
testimony was heard from August 3 through
Auqust 6.

14. Proposed éindings of ﬁact and conclusions of

‘ law were received by the Tribunalion Septem-
ber 1, 1982, ' .

15. The Tribunal, by oral request of September
14, 1982, directed the parties to submit
comments by September 16, 1982, concerning
the impac% on the- cable television industry
of the rate adjustment proposed by the
copyright owners. Reply comments were
received by the Tribunal on September 21,

1982.

16. At a public hearing on' October 20, 1982, the
Tribunal adopted the final rule for the
adjustment of cable royalty rates.

17. The final rule was appealed to the U.S. Court
of Appeals for the District of Coiumbia and,-

on December 30, 1983, was affirmed.8/

The 1982 cable royalty distribution proceeding provides an

example of the interplay of voluntary and mandatory distribution:

8/ National Cable Television Ass'n v. Copyrlght Roya;;x
“Pribunal, 724 F. Zd 176 (D.C. Cir. 1983).-‘-
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On August 8, 1983, the Tribunal published a

Pederal Register notice directing claimants

to royalties to notify the Tribunal by
September 20, 1983, whether a controversy
existed with regard to distribution of the
1982 cable royalty fees; several claimants
responded.

On October 12, 1983, the Tribunal published

in the Federal Register its finding that a
controversy existed; the Tribunal ordered a
partial distribution as of December l; 1983,
of 90 percent of the royalty fund, based on
the Tribunal's determination that this
portion was uncontested. =

Oon May 6, 1984, several claimants submitted
to the Tribunal an'agreement which resolved
most of the disputgs about allocation of the
1982 cable royalty.fees, leaving only the
Devotional Claimants as a Phase I claimant.
The Tribunal on Juhe 18, 1984, published a
notice stating thég, unlike previbua years,
it would hold hearings on Phase II prior to
completing Phase I and directing each Phase
claimant categoryAéo notify it of voluntary

agreements for distribution of the cable

(cont.)
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royalty fees by July 3, 1984. The notice
also stated that any claimant desiring to
present evidence during Phase II should
notify the Tribunal, not later than July 10,
of its intention and also of the Phase II
issues to‘be resolved. In the notice, the
Tribunal further directed the parties to file
with the Tribunal and exchange with other
parties their direct, written cases,’
including lists of witnesses, prehearing
s;atemenfs, any written statements and all
documgnﬁary evidence.
The Tribunal held hearings on Phase I and
Phase II on both direct cases and rebuttal
cases during late July and early August of

1984.

* The parties submitted proposed findings of

fact and conclusions of law to the Tribunal
on August 22, 1984.

Reply findings were due to be submitted to
the Tribunal by the parties on August 31,
1984.

The Tribunal published its decision in the
Federal Register on September 25, 1984.

The parties had thirty days to appeal the
decision of .the Tribunal to a United States

Court‘of Appeals.
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1I
PROCEDURES

Our review of the proceaures of the Tribunal and our
interviews with the Tribunal Commissioners and with members of
the Tribunal bar suggest to 'us- several areas where revised
- procedures should result in a definition of issues and claimants®
positions prior to hearing; more efficignt hearings; a more
relevant record; and Tribunal decisions which are fully
responsive to statutory and judicial standards. The
recommendations in each procedural area are summarized below and
then discussed in detail. The procedural discussion chooses as
its model a cable royalty distribution proceeding, since this
type of proceeding seems the most demanding procedurally. 1In
less~complex distribution proceedings, the procedures can be
simplified. In ratemaking pfoceedings, the Tribunal can adopt
the following procedures where appropriate,

(a) Initial Pederal Register notice. -"The initial FR notice

should require that claimants to royalty fees paid by cable
operators submit by a date certain the information summarized in

paragraph (b), below. . |

(b) Prehearing statement. Each claimdnt responding to the

initial Federal Register notice discussed in paragraph (a) above,

should be required to submit, individually or jointly, in writing
to the Tribunal by a date ceﬁtain the claimant's statement as to
whether a controversy exists within the meaning of 17 U.S.C.

S 111(d5£5)(B). The statement should include the results of any

agreement between the claimant and other claimants reached under
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"the provisions of 17 U.S.C. § 111(d)(5)(A). To the extent the
claimant believe; a controversy exists, it should be required to
submit in writing to the Tribunal by the same date: a statement
of the issues; an estimate of its percentage claims; a summary of
the basis of that estimate; recommended dates for the prehearing
subm;ssion and exchange of testimony and exhibits (as outlined in

parégréph (e), below) and‘for the hearing; and the number ;f

witnesses the claimant intends to present at the hearing. ,

{c) PFederal Register notice of the existence of a contro-

‘'versy. The Tribunal's Federal Register notice that a controversy

exists should also: identify as parties to the proceeding the

claimants who have responded to the initial Federal Register

notice; identify, for each party, the person on whom copies of
the submissions of other parties shall be served; require each

" party to serve upon all other parties by a date certain a copy of
&he party's prehearing statément; and set the date of a prehear-
ing conference. . -

{d) Prehearing conference. At the conference the Tribunal

should attempt to: simplify the issues; refine the claims of the

parties; identify actual or potentiai areas of agreement} estab-

lish procedures and dates for the prehearind exchange of written-
-testimony and exhibits; and set a date for the hearing. The
Tribunal should then issue a directive to all parties reflecﬁing
the procedures and dates established at the prehearing con-
ference.

(e) Prehearing submission and exchange of written testimony

and exhibits. The parties should be required to submit,
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individually or jointly, the direct testimony of their witnesses
in writing by a date certain. All supporting exhibits should be
submitted by that date. Aftgr a reasonable interval, all parties
should be required to submit rebuttal evidence and supporting
exhibits in writing by a date certain.

(f) Hearing. .At the hearing, each party, individually or
jointly, in the order established in the Tribunal's direcégve,
should present its case in chief, consisting of its primary
written evidence and written exhibits,. through a competent
witness present at the hearing. The Tribunal should rule upon
challenges to the witness's competency and upon motgons to strike
the evidence. The witness should be made available for cross-
examination. Upon completion of such examination, the evidence
should be admitted or excluded. Upon completion of the presenta-
) tion of all direct testimony, the Tribunal should hear rebuttal
testimony, subject to the précedures outlined for direct testi-
mony . ‘ e

(g) Posthearing submissions. The parties, individually or

~ jointly, should be required to submit: a brief fully summarizing
the facts and law and concluéions reached by applying the law to
the facts; recommended findihgs of fact; a araft Tribunal
décision; or a combination of these.

(h) Tribunal decision. The Tribunal's decision should make

findings of fact, state the issues, summarize the applicable law,
and apply the law to the facts to resolve the issues. The basis
of the conclusions should be concrete and explicit. The decision-

may necessarily be long and complex, but it must also be clear.
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1t should hew closely to the relevant statutory standards, to
judicial interpretation of these standards, and Tribunal prece-
dent.

A detailed discussion follows of the eight areas summarized

above.

A. Initial Federal Register Notice

The initial notice presently issued by the Tribunal ;;ks
claimants to royalty fees §aid by cable operators for secondary
transmissions during a given year to declare by a date certain

" whether a controversy exists with respect to distribution of
those fees. The notice also solicits the. claimants' views on
hearing schedules and procedures.2/

We recommend that the Tribﬁnal preserve this format but
expand it to require the parties to submit to the Tribunal a
detailed prehearing statement, setting forth: (1) the nature of
-the parties' claims and any'voluﬂtary resolutioﬁ of those claims;
and (2) recommendations which will allow the Tribunal fo schedule
a prehearing conference and, ultimately, the hearing.

B. Prehearing Statement

We note that the Tribunal has used prehearing statehents,
but for limited purposeé. We recommend that the statement be
expanded to include detailed information in two categorieﬁ, as
outlined in the above section on the "Initial Federal Registér

Notice."

9/ See, e.g., 49 F.R. 39360 (1984).
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We note, with respect to.the first category, that certain
claimants have recently objected to prehearing revelation of
their claims, on the groundsfthat the claims are not known with
precision until the positions of other parties are known and that
early revelation can lead to inflation of claims. We believe, on
the contrary, that legitimate claims can be presented with
precision at this stage and that the requirement that the—éarties
later support their claims with concrete evidence will deter
inflation of those claims. The earlier a formal declaratién of
claims is required the more likely the claimants are to determine
what level of claims they can legitimately defend.

As to the second category, we believe the Tribunal should
learn, as early as possible, the number of witnesses each party
intends to present to support its claims and the party's choice

of hearing dates. This information, together with what thé
Tribunal has learned about the size and nature of the clainms,
will allow the most intelligent planning of both the prehearing
conference and the hearing itself.

The task facing the Tribunal is complicated by the fact that
before and during the Tribunal's adjudication of the parties'
competing claims, the parties‘are attemptiny to reach a voluntary
resolution of those claims. The Tribunal should afford
sufficient time after the "initial notice to allow the parties: to
carefully formulate their ppéhearing statements. Although the
claims and estimates in the prehearing statements should not be
absoldtely binding on the pa}ties, the Tribunal should demand

that any departure from them be fully justified.
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' ¢. Federal Register Notice of the Existence of a Controversy

The Tribunal presently uses this notice to announce the
existence of a controversy and to make partial distributions. We
recommend these uses be coﬁtinued, but that the notice be
expanded to include: identification of the parties and their
representatives; the requirement that the prehearing subm{gsions
be served on those parties; and the date for the prehearing
conference. ‘

It is important that claimants. be specifically designated as
parties, thus establishing their right to participate in the
prehearing conference and the hearing and alerting each party to
the identity of all other partie;.

Once a controversy is declared by the Tribunal, time is a
critical element given the one-year deadline set by statute,lﬂ/

" and in the notice the Tribunal should set a date in the immediate
-future for a prehearing conference. The parties have alréady
prepared their preliminary statements, and no deaqline has yet
been set for submission of written_evidence and exhibits. There
is no reason to delay the préhearing conference.

Although the Tribunal may wish to consider includiné in the
notice a summary of the position of the parEies on the issues, we
recommend that the Tribunal not impose this burden on itselfﬂ

‘The parties will learn each other's position when the preliminary
statements are distributed. Purthermore, the Tribunal should

hear the evidence before attempting a summary.

10/ 17 U.S.C. 804(e).
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We note the argument of some claimants that the Tribunal
should not make preliminary distribution of the royalty fund,
reserving all of it as-a proé toward faster voluntary settle-
ments. We disagree. More precise and exacting procedures should
achieve this purpose without withholding the funds the fribunal
has decided may be distributed. Furthermore, preliminary distri-

bution is specifically allowed by statute.ll/

D. Prehearing Conference - -

We understand the Tribunal has held prehearing conferences
for limited purposes. We recognize these conferences are often
overused and overworked by'aéministzative agencies. However, we
believe the Tribunal's unique task makes the prehearing con-
ference a vital procedural step unless the parties' conflicts
have been largely resolved..

The prehearing conference has the dual function of: (a)
bringing the parties togethef for further voluntary resolution of
their cdmpeting claims (undef the canéid application of pressure
by the Tribunal):; and (b) to:the extent the claims are not
resolved, establishing guidelines and deadlines for the prehear-
ing submission of written evidence and exhibits and for the
hearing itself. The pzeheariﬁg conference will demand patience
and "political® skill on the Tribunal's part. Reconciliation of
competing claims is a subtle task,. and the second function
discussed above can often heip accomplish the first: the demand

for precise written evidence and the knowledge that that evidence

11/ 17 0.s.C. §§ 111(d)(5)(C), 116(c) (4) (C).
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" will be strictly tested at the hearing (see the discussion under
"Hearing,” below) can hasten settlement.
The Tribunal should adopt, after consultation with the
parties, deadlines for the exchange of written testimony and for
the hearing. These dates should@ be confirmed by the Tribunal in

.
a prehearing conference directive sent to -all parties.

-

E. Prehearing Submission and Exchange of Written Testimony and
Exhibits . N

We recommend Ehat—-through a directive ;ssued after the
_prehearing conference~-the Tribunalviequire each party, indi-
vidually or jointly with other parties, to submit in writing to

the Tribunal in advance of the hearing, with copies to all other
parties, the case in chief (testimony and exhibits) upon which
the party relies to support its claim. After a reasonable

. inte?val, the pérties should be required to submit to the

- «rribunal and io exchange written rébuttal evidence and accompany-
ing exhibits. _

This procedure appears to be a sharp departure from the
Tribunal's present policy of requ}ring only a summary of the évi-
dence before hearing. We Eonsidered alternatives, such as a more
complete summary, or the written presentation of part of the evi-
dence (e.g., the direct evidence) with the balance (e.g., the
rebuttal evidence) presented orally. Our conclusion is that pre-
sentation of both primary and rebuttal testimony in writing prior
to hearing will accomplish the following:

(a)‘Because the testimony and exhib}t; can be reviewed by
the claimant's counsel before submiséioh, they should be. well

organized and relevant;
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(b} The Tribunal can review the evidence before hearing and
can identify additional evidence which may be needed;

(c) Each party can review the case in chief of the other
parties and can prepare specific rebuttal evidence and motions to
strike (to be presented and.made at the hearing);

(d) As is disclssed below under “Hearing,® the evidence and
exhibits can be introduced rapidly at the hearing and motfans to
strike can be made and ruled upon promptly;

(e) The testimony should begin with an identification of the
witness who will present it and his qualifications. This will
allow challenges to the witness's compétence to be made promptly
at the start of the hearing and to be ruled on promptly.

In general, written testimony is more concise, more
relevant, and can be presented and ruled upon far more quickly

than oral testimony. It eliminates surprise. At the hearing,
Athe Tribunal can allow oral updating and other necessary
amendments to the written ‘evidence in the interest of a complete
record, while preserving the basic value of the written
presentation.

We do not recommend that the Tribunal prescribe the format
for the-written testimony. Each party's presentation will
necessarily be different. waever, the Tribunal should require a
complete identification of the witness who will provide the
testimony and/or exhibits. Primary evidence can properly reach
any issue relevant to the pfoceeding {see the discussion of

relevance, below). Rebuttal' evidence should be .confined to

51-527 0 - 85 - 9
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answering or challenging the evidence in chief (see the
discussion on scope of rebuttal, below).

We should add that our personal experience has been that
written evidence is a boon to the smaller parties. It gives them
time to prepare evidence properly. It assures that the less-

facile witness will present his facts relevantly and in a logical
order;‘ It impersonalizes the testimony. 1In the long run: it is
probably the cheaper form of presentation. Written evidence
seems especially suited to the.complei, technical subjects with
“which the Tribunal has to deal.

F. Hearing

The major change in the Tribunal's present hearing

procedures will occur if the testimony is presented in writing in
advance of the hearing, as discussed in Section E, above. The
_l following discussion is based on the assumption that the written
.format is adopted.

Afte:-identification of counsel, the heéaring should begin
with the presentation of the first witness for the party which
the Tribunal, in its preheafing conference directive, has
designated to begin. After he is sworn in, his written érimary
testimony should be identified by the witne;s and given an
exhibit number. Exhibits supporting the written testimony uhich
are physically part of the uritten_téstimony should be shown as
appendices to the exhibit. Exhibits which by their nature must
be physically separate from the written testimony should receive
their own exhibit nuﬁbe:s. When the witness has identified the -

testimony and exhibits he is sponsoring and identifying numbers
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have been assigned, the witness should be allowed to correct
inadvertent errors and update his presentation. On the one hand,
such changes should not be étvehicle for the introduction of
evidence which should have been part of the written presentation
and which would surprise and/or prejudice the opposing parties.
On the other hand, corrections and updating should be liberally
allowed in the interests of a complete record. The witness
should then be made available for cross—-examination.

Opposing parties, which have had the opportunity. to review
the testimony and exhibits, should tﬁen make those challenges
which are appropriate prior to cross-examination. These
challenges may be to the competency of the witness and to the
relevancy and admissibility of the evidence, and the Tribunal
should require that they be pade concisely and without delay.

After the Tribunal has ruled on these various challenges,
the opposing parties shbuld be required to begin cross-
examination without delay. _XSee the discussion of "Scope of
Cross-Examination® in Sectioﬁ IV, below.)The order in which the
parties cross-examine is not. critical--the opposing parties can
decide this among themselves—-but duplicative cross-examination
should not be alloﬁed, and égch party should be allowed only a
single opportunity to cross—examine each witness.

The Tribunal should not allow. abusive cross-examination, but
searching questions are app;bpziate. Objections to the witness's ]
competency and to the evidence's relevance and admissibility can
be maée, at counsel's dlséreiion, during cross-examination or

when cross-examination is complete., Cross-examination should be
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limited to matters contained in the witness's direct examination
(i.e., the written evidence, as amended orally). The reason for
such limitation is that each claimant has the burden of
supporting its claim by direct, probative evidence. To the
extent the claimant fails to do.this, its claim should be
disallowed. Cross—;xamination is the vehicle for testing Fhe
strength and validity of the direct evidence; it is not a vehicl
for introducing evidence to rebut the direct evidence. Failure
to limit cross-examination can lead to lengthy testimony on

" irrelevant subjects. '

Following cross-examination, counsel for the witness should
be allowed to conduct brief re-direct examination of the witness,
and such examination should be strictly limited to matters raised
on cross—-examination. (See the discussion on "Scope of Redirect
Examination® in Section Iv,-below.)

Examination of each witness should end after direct-, cross-
, and re-direct examination. We do.not recommend repeated rounds
of examination. As the proponent of the evidence, the witness's
counsel gets two bites at the apple (direct and redirect
examination), which is appropriate for the side bearing the
burden of going forward. ' »

The Tribunal has the right--and should feel free--to
interrupt counsel and examine the witness at any stage. The
PTribunal's motive should not be to supersede counsel but to
assure a complete record. Such intervention should be undertaken

sparingly but is often critical.



257

When examination of the witness is complete, his testimony
and exhibits should be received, subject to whatever motions to
strike have been granted by the Tribunal.

When all witnesses presenting evidence shpporting the cases
in chief have been examined 'and their evidence and exhibits have
been‘received, the Tribunal should hear the witnesses presenting
rebuttal evidence. (Even if the same witness is presenti;é
primary and rebuttal evidence, we recommend that” the latter be
deferred.) The same rules whidh-apply to the former witnesses

should apply to the latter.

G. Posthearing Submissions

The Tribunal regulations provide:

(a) Any party to the proceeding may file proposed
findings of fact and conclusions, briefs, or memoranda
of law, or may be directed by the Chairman so to file,
such filings to take place within 20 days after the
record has been closed, unless additional time is
granted.

(b) Failure to file when directed to so 4o may be
considered a waiver of the right to participate further
in the proceeding, unless good cause is shown.

(c) Proposed findings of fact shall be numbered by
paragraph and include all basic evidentiary facts
developed on the record used to support proposed conclu-
sions and cite appropriately the record for each evi-
dentiary fact. Proposed conclusions shall be stated
separately. Proposed findings submitt&d by someone
other than an applicant in a proceeding shall be
restricted t? those issues which specifically affect
that pezson._z/

Sémples of posthearing documents provided to us suggest that the
Tribunal does not require strict compliance with these

regulations. The current Tribunal practice for posthearing

12/ 37 C.F.R. 301.54 (1984).
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submissions appears to be to have the parties submit proposed
findings of fact and conclusions of law and later submit reply
findings. Discussions with members of the Tribunal's bar reveal
a general feeling that the findings and conclusions are too
adversarial in nature.

The Tribunal has a choice of posthearing submissions. Those
we fecomnend follow: (a) a brief, which traditionally summarizes
the gvidence and law and presents the position of the patt}eé in
an argumentative fashion; (b) findings of fact and/ot memoranda
. of law, which should contain'no atguﬁént; and (c) combinations of
(a) and (b). An example of (c) is a draft decision, in which
each party writes a decision in the proper form, based on the
assumption that the Tribunal has reached a conclusion favorable
to its case.

. The brief, as we envision it, should include a summary of
the facts, a‘summary of éhe law and Tribunal precedent, and
conclusions reached by applying the law to';he'facts, Because
the brief isjadversatial in nature, the Ttiﬁunal could require
the parties to go a step further and subnit recommended findings
of fact, which would provide a source of material for use in the
Tribunal's decision writing. )

As noted, the parties can be asked to submit a proposed
Tribunal decision. This provides an excellent source of material
to be used in writing the final décision;. Other agencies’

regulations provide for the submission of proposed decisions or

orders.13/

13/ See e.g. 29 C.F.R. § 102.42 (1984) (National Labor Relations
Board); 40 C.F.R. § 22.26 (1984) (Environmental Protection
Agency); and 7 C.F.R. § 1. 142(b) (1984) (Department of
Agrxculture).
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To avoid burdening a pa}ty, each party could be asked to
address only the issues relevant to its case. Thus, from.most
parties, the Tribunal might ;eceive findings of fact, conclusions
of law, briefs, or proposed decisions on limited aspects of the
entire case pending before the Tribunal. Not ihftequently,
administrative agenéies‘use part or all of these documents in
their decisions, even verbatim, in effect weaving thenm toééthet
to compose the final decision.

It should be stressed that a major factor in using post-

" hearing submissions to provide the T}ibunal with material that
can be used in writing decisions is to ensure that the
adversarial material can be separated from the material that
should be more objective in character. As under current
practice, parties that are in agreement on an issue can submit

“_joint post-hearing documents. This would help to alleviate some

of the effort involved in preparing expanded post-hearing

subnmissions. '

B. Tribunal Decisions

Almost all of the Tribunal's decisions have been subjected
to judicial review in varioué United States Courts of Appeal,
most oftén in the District of Columbia Circhit, and, with the -
exception of the remand of small parts of some of those
decisions, have been affirmgd by those courts. Nonetheless, the
District of Columbia court hés made it clear that the decisions
at times lacked clarity. The court has in certain instances
affi:ﬁed—unde: relaxed judicial standards adopted in recognition

of the Tribunal's limited staff and legal resources.
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In its 1981 decision,14/ reviewing the Tribunal's increase

of license royalty rates, the D.C. Court said:

We expect that in future years the staggering of the
Tribunal's workload will permit a fuller explanation
of the Tribunal's conclusions, more facilitative of
judicial review ...

In its 1982 decision,l5/ which reviewed the Tribunal‘'s first
royalty rate adjustment, the Court strove to ensure that the

Tribunal's decisions:
provide a basis for popular review by requiring that
the choices they reflect are informed by the views of
all interested parties and are fully disclosed ....
In particular, the Tribunal was not always explicit
when it rejected evidence proffered by the parties and
it left doubt in some instances whether a given
decision resulted from a considered policy choice or
an understanding of statutory authority. While we do
not sanction these lapses, we have regarded them
charitably in light of the Tribunal's lack of a
professional staff and the novelty of the proceeding.
We expect the quality of the Tribunal's decisionmaking
to improve with experience.

The Court's 1983 decision,lﬁ/ reviewing the Tribunal's

second royalty distribution, quoted its 1982 admonition and added:

"The time for improvement is now."11/

The task facing the Tribunal in writing its decisions is a

formidable one. The record is long and very technical. The

issues are complex. The controlling statute,  provides only some

14/ Recording Industry Ass'n v. Copyright Royalty Tribunal, 662

F.2d 1, 18 (D.C. Cir. 1981).

15/ National Cable Television Ass'n v. Copyright Royalty
Tribunal, 689 F.2d 1077, 1091 (D.C. Cir. 1982).

Christian Broadcasting Network, Inc. v. Copyright Royalt
Tribunal, 720 F.2d 1295 (D.C. Cir. 1983).

1d. at 1307.
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, guidance. The decisions of other agencies are not helpful because

_of the Tribunal's unique function. However, the Circuit Courts of
Appeal, in their opinions, héve supplied useful guidance. The
following analysis suggests approaches which may help meet the
Courts' concerns. '

1. Statutory Guidelines

P

Section 803(a) of 17 U.S.C. states that "the Tribunal shall
be subject to the provisions of the Administrative Procedure Act
of June 11, 1946, as amended."” Section 803(b) gives the following
guidance for the Tribunal's decisions:

Every final determination of the Tribunal shall be
published in the Federal Register. It shall state in
detail the criteria that the Tribunal determined to be
applicable to the particular proceeding, the various
facts that it found relevant to its determination in
that proceeding, and the specific reasons for its
determination.

Section 810 provides that judicial revieq shall be based on
éhapter 7 of Title 5 of the U;S;.ésée; THE Circhii Coﬁrtg have
held that the Tribunal's royaity detegminattbns will be set aside
if "arbitrary, capricious, an:abuse of discretion, or otherwise

not in accordance with law;'lg/ and that the-Tribunal's royalty

distributions are subject both to these criiteria and the require-

ment that they be supported hy substantial eVidence.l9/
The Seventh Circuit has held that the distinction between

the "arbitrary and capricious®™ sfandard, on the one hand, and the

18/ Recording Industry Ass'n v. Copyright Royalty Tribunal, 662
F.2d 1, 7-8-(D.C. Cir. 1981), quoting 5 U.S.C. § 7066(2) (A).

12/ National Ass'n of Broadcasters v. Cog!right Rozaltxl.
Tribunal, 675 F.2d 367,_374-75 (D.C. Cir. 1982).

51-527 0 - 85 - 10
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"substantial evidence" standard, on the other, is largely
‘semantic, and that "what is basic is the requirement that there be
support in the public record for what is done . "20/

The District of Columbia Circuit has held that Tribunal's
decisions are sufficiently clear if the court can discern the path

the Tribunal took from the facts of record to its final determina--
tion.2V/ : } )

The courts have recognized the deléqgtion S;VCo;gf;;;.taAtﬁé
Tribunal of broad discretion for the determination of distribution
gf cable royaltieszz/ and in fixing the zoyalties,zé/ and thus
have refrained from substituting their judgment if the Tribunal's
decisions fall within a zone of reasonablenessQZi/ Operating
within this broad discretionary range, the Tribunal has, with
couét approval, shied away from Eormulas,zé/ looking instead to

'marketplace equivalgnts, to the extent possible.Zﬁ/

20/ Amusement & Music Operators v. Copyright Royalty Tribunal,
676 F.2d 1144, 1150-~51 (7th Cir. 1982) cert. denied, 459 .
U.S. 907 (1982), quoting the opinion of Judge Leventhal in
American Pub. Gas Ass'n v, FPC, 567 F.2d 1016, 1028-29 (D.C.
Cir. 1977). ’

21/ Recording Industry Ass'n, supra at 14,.citing Bowman

Transp.; Inc. v. Arkansas-Best Freight Sys., 419 U.S. 281,
286 159735. )

22/ Christian Broadcasting, supra, 720 F.2d, at 1303.

23/ National Cable Television Ass'n v, Copyright Royalty
Tribunal, 724 F.2d 176, 181-82.

- 24/ Christian Broadcasting, supra, 720 F.2d, at 1304, 1308;
National Cable Television Ass'n, supra, 724 F.2d, at 189.
25/ National Aés'n-of Broadcasters, supra, 675 F.2d, at 373.
26/

Rational .Cable Television Ass'n, supra, 724 F.2d, at 183?84,

.
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wWhere the Courts have criticized the Tribunal's expressions,
they have failed to find the basic support-—in the Tribunal's
decision itself or in the underlying record--for the Tribunal's
conclusions. For example, in its review of the Tribunal's second
annual distribution 6f royalties, the District of Columbia Circuit
remanded the matter for further ‘explanation of the failure to
award any share to the devotional claimants,27/ Specificaiiy, the
Court found a dack of support in the record for the Tribunal’s
action and critacxzed the Trxbunal's faxlure to discuss both the
evidence supportxng some award and the contentxons of the
devotional claimants. The Court noted apparently uneven treatment
of similarly-situated parties. The court pointed out "the
Tribunal's obligation to.consider all legally-cognizable evidence
of economic harm placed Seforé it by the parties.”

It is, of course, imposéible to lay down a fixed rule for
.;riting decisions which_will gatisfy judicial standards. However,
a logical progression in identifying a discernible -path is: (1) ™
statement of relevant facts; (2) statement of the issues; (3)
summary of pertinent law; (4) application of the law to the facts
-to resolve the issues, ’

The facts should be preéented concisely and with sufficient
reference to the record to saﬁisfy the reviewing authority that
the statement accurately reflects the evidence. Great care should
be taken in determining the o#der in which the facts are pre-

sented. They may be summarized for each party, or with respect to

’

27/ cChristian Broadcasting , supra, 720 F.2d, at 1309 et seq.
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‘each issue, or with reference to the decisional criteria to be
applied, or chronologically, but in any event in a logical manner
that facilitates logical review. The decision-writer should
presume that the reviewing authoriéy is unfamiliar with the
subject matter. Following the reviewing authority'’s reading of
the facts, be.should*have a firm grasp of the ‘whp,'_‘wh;;,'
'wheﬁ,"'where,' and "why." ”

The statement of the issues $hould pléceiin55£ééiséifééusﬁﬁ:
the competing contentions of the par;@gs. Wﬁo is asking for what
and why? The court decisions reviewing the Tribunal decisions are
good models. For example, the portion of Judge Mikva's 1983
opinion under the heading "The Positions of the Claimants" is a
cogent statement of the issues wifh respect to each party.Zﬁ/

The summary of the pertinent law can include statutes, court
‘decisions, the Tribunal's own precedents, or other relevant

Héuides. These are the yardsticks by which the evidence will be
measured. Obviously, all criteria cannot be-used, and care should
be taken to choose those which are relevant to the issue, not just
those which support a predetermined conclusion.

1f the‘decision is carefully w}itten, the reader should be
able to predict the  resolution of the issues* from the discussion
of facts, issues, and law. The resolution of the issue should be
firmly rooted in the record and the governing criteria. The
court's criticism of the Tribunal's lack of any award to the

devotional claimants was not of the lack itself--which may have

28/ Christian Broadcaéting Network, supra, 720 F.2d, at 1301-03.
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been justified--but of the failure to explain and support that
lack.
III
. EVIDENCE

This portion of the memorandum will discuss various rules of
evidence and will slggest to the Tribunal ways in which to
evaluate evidence when it is presented to the Tribunal at-;atemak-
ing and royalty distribution hearings. Hopefully, the sugges-
tions will help the Tribunal rule on.moéions to disqualify a
witness or to exclude evidence.

We recognize that administrative agencies are not quick to
exclude evidence, and properly so. This liberal attitude is
based on two important considerations. First, the agency wishes
to have a complete record before it when reaching its decision.
The theory goes: better to aamit a questionable piece of evidence
'and later exclude it from the decision-making process than not to
admit it at all. - Second, the agency is composed of experts who
will not be prejudiced by improper evidence. Their expertise
allows them to identify the worthwhile facts. They are not a lay"
jury, susceptible to being swayed.

Although these important considerations clearly demand that
the agency admit evidence abbut which some doubt exists, they do
not require the agency to accept evidence which, under estab-
lished rules, is not admissible. The agency does itself and
those it administers a disservice by letting in clearly inadmis-
sible evidence. Such evidence makes the record unnecessarily

long and thus increases the agency's job of reviewing that
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" record. Inadmissible evidence can taint good evidence. The
agency, in reviewing the record, cannot with precision isolate
the bad evidence once it is in and therefore may give it credence
which it does not deserve. Inadmissible evidence prejudices the
interests of the party against whom it is directed. A party

should not be subjett to irrelevant mate;ial, to,gay;;hearsay, or

to evidence unsupported by a competent‘witneég; o o
. It should not be forgbtten that it iéulhe'rbib;ﬁéiééjdaéy'to

produce a decision which is not arbitrary or capricious and
which, if offered in distribution proceedings, is supported by
substantial evidence. These factors are discussed below in the
section of this memorandum entitled “Agency Decision.” Thé basic
rule is that, to withstand revieﬁ by an appellate court, the
decision must be supported by the record. It is therefore
" essential that the record be both complete--containing all the
.'facts the Triunal needs for.its decision--and sound-—comprised of
relevant, properly supported facts, uncluttered by inadmissible
evidence.

With this background in mind, a discussion of various rules
of evidence follows:
A. Admissibility C.

The rule regarding the admissibility of evidence in Trxbunal
proceedings is set forth at 37 C.F.R. § 301.51(a):
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Admissibility. 1In any public hearing before the
Tribunal, evidence which is not unduly repetitious or
cumulative and is relevant and material shall be
admissible. The test1mony of any witness will not be
considered evidence in a proceeding unless the witness
has been sworn.

The Administrative Procedure Act to which the Tribunal is
expressly made subjgctzg/ states with regard to the admission of
evidence: T : .-
Any oral or documentary evidence may be received,
but the agency as a matter of policy shall provide for
the exclusion of irrelevant, 1mmateria1, or unduly
repetitious: ev1dence B

pavis, in his Administrative Law Treatise,3l/ cites with

approval the standard set forth by the Federal Maritime
Commission for admission of evidence:
In any proceeding under the rules in this part,

all evidence which is relevant, material, reliable and

probative and not unduly repetitious shall be admis-

sible. All other evidence shall be excluded.32
- .-rhus, it appears that the CRT's rule regarding the admissibility
of evidence is consistent with the APA and those of other
agencies.

Courts tend to interpret admissibility standards for adminis-
trative agencies broadly. The *"residuum rule," which required a

reviewing court to set aside an administrative finding unless

that finding was supported by evidence that would be admissible

29/ 17 U.S.C. § 803(a).
30/ 5 U.S.C. § 556(d) (1977).

31/ 3 K. Davis, Administrative Law Treatise 236 (2d ed. 1980).

32/ 46 C.F.R. § 502.156.

SRR e raa e st
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" in a jury trial has essentially been abolished.33/ Notwithstand-
ing the soundness of the Tribunal's rule on admissibility, our
review of heariﬁg transcripts and our discussions with Tribunal
Commissioners reveal two problems: first, often irrelevant and
immaterial evidence was admitted; second, evidence was often
admitted without a proper foundation or proper supporting

witness. The following discussion will focus on these twé-

P - L

aspects of admissibility.

1. Relevancy and Materiality

In law, "relevancy" and.'materiality“ are often used in
conjunction with éach other; however, there is a distinction.
Evidence is immaterial if it "tends to establish a proposition
that has no legal significance;'.it is irrelevant if it is »
"insufficiently probative of a fact that, if established, does
" have legal significance.'_i/ Thus, the Tribunal should initially
.subject evidence to two tests. FPirst, does it have to do with a
matter of importance in the Tribunal's inqﬁiry {(materiality).
Second, eGen if it does, does it tend to establish the truth or
falsity of that matter (relevancy). The Ninth Circuit has

provided a useful definition of relevant evidence: "[E]vidence ’

which tends in any“ré;;onable degree to establish the probability

of a disputed fact ..."35/ And in upholding a federal district

33/ See Johnson v. United States, 628 F.2d 187, 190 (D.C. Cir.
1980). *This rule [the residuum rule) no longer controls."®

1 J. Wigmore, Wigmore on Evidence 18 (Tillers Rev. 1983).

Sears Q. Southern Pac. Co., 313 P.2d 498, 505 (9th Cir..
1963).

G
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Judge's decision to exclude ‘evidence in a jury trial, the
reviewing Circuit Court stated:
A lawyer with a weak case may throw in a lot of
evidence to confuse .the jury--a tactic sometimes called
"serving up the muddle.” As the federal courts become
even busier, the need for district judges to manage
trials with a firm hand becomes even greater. The
district judge is to be commended rather than criti-
cized for not taking the easy way out, which would have
been to let in all the minimally telegapt nonprivileged
evidence either party cared to offer.38
In another Circuit Court case, plaintiff sued for breach of
a contract to perform mailing services.. Defendant sought to
introduce evidence that fraud and illegality were involved in
obtaining plaintiff's non-profit mailing permit. The Circuit
Court affirmed the trial court's ruling that such evidence was
irrelevant and should be excluded, because the defendant could
perform the contract regardless of the separately calculated
. postal charges.él/

Federal administrative agencies, like federal courts, will,
and should, exclude clearly irrelevant evidence. For example, a
railroad which opposed a competing truck line's application to
serve additional points in the railroad's territory sought to
introduce evidence of the railroad's tax payments and employment.

The ICC properly excluded the evidence as irrelevant to the issue

of the railroad's ability to provide transportation service.38/

36/ Abernathy v. Superior Bardwoods, Inc., 704 P.2d 963, 968
(7th Cir. 1983).

37/ Contemporary Mission, Inc. v. Bonded Mailings, 671 F.2d 81
— (2nd Cir. 1982).

38/ Inter-City Trucking Co. Extension of Operations, 4 M.C.C.
L55, L58 (L938)1
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" similarly, the ICC excluded evidence on the property investment,
fixed charges, and net income of certain railroads as irrelevant
to the issue of the proper réte levels of compéting motor
carriers.3%/

2. Admissibility of Expert Testimonj

‘Because the Tribunal considers highly technical and couplex

matters, the ev1dence it bears is. often,presented by experts.

Determination of the admissxbility of expert'testxmony is a '
special challenge. . . -

In a recent case, 0/ a federal District Court was called
upon to rule on the admissibility of expert testimony in the form
of a written report on accounting procedures. In summarizing
Federal Rule of Evidence 702, the court stated:

[TI}he admissibility of expert testimony requires:

(1) that specialized knowledge be of assistance to the

trier of fact in understanding the evidence or determin-

ing factual issues; and (2) that a witness qualify as

an expert by virtue of his or her 'knowledge, skill,
experience, training or education.” Zenith Radio Corp.

v. Matsushita Electrical Industrig} Co., Ltd., 505 F.

Supp. 1313, 1334 (E.D. PA 1981). 545 F.2d 1372.
The issue was whether'the defendant accounting firm had complied
with generally accepted auditing standards in evaluating certain
transactions. The court ruled that the expert w}tnesses had met

the two criteria and admitted the report and testimony.

8

Pood Products from Pittsburgh, Pa., to Trenton, N.J., 19
M.C.C. 463, 465 (1939).

Pund of Punds, Ltd. v. Arthur Andersen & Co., 545 P. Supp.
1314 {(S.D. NY 1982). - - -

S

&

1d4. at 1372.



21

In a 1980 opinion,42/ a federal Circuit Court ruled that a
study conducted by an expert witness should not have been
'admittéd into evidence by tﬁé trial court because it was hearsay
and not independently admissible. Plaintiff had sued for damages
which he claimed were the result of blasting at a mine by the
defendant and offered a study to show damage to houses in the
vicinity of the mine. The appellate court stated: :

To qualify a study or opinion poll for admission 4
into evidence, there must be a substantial showing of
reliability. There must be some showing that the poll
is conducted in accordance with generally accepted
survey g:inciples and that thi esults are used in a
statistically correct manner.
in a 1982 caseﬁﬁ/ involving litigation over asbestos-related

product liability, the court was called upon to rule on whether

an environmental consultant qualified as an expert witness to
introduce a list he had compiled of articles relating to the
~-hazards of asbestos. These articles were published prior to
1940, and plaintiffs asserted that they shogld have put defendant
on notice of the hazards of asbestos at thé time of their publica-
tion. Plaintiffs conceded that the consultant was not qualified
to interpret or analyze the Eontents of tye articles but argued
that he was~theze-me;ely to establish that the defendants could

have located these articles and informed themselves as to the

hazards at a much earlier time.

42/ Baumholser v. Amax Coal Co., 630 P.2d 550 (7th Cir. 1980).

-
w
~

ig. at 552.. .. . -

S
(ad

. !
In re Asbestos Cases, 543 P. Supp. 1142 (N.D. CA 1982).
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The court held that the expert witness would not be allowed
to introduce the list of articles or to read excerpts because the
witness was not qualified to testify as to the reception the
articles received in the relevant scientific community at the
time they were published. The court allowed the expert to be a

foundat1on witness and testify that he 1nvest1gated art1c1es

e,

written on the subject of asbestos hazards, descr1be hxs research
methods, and 1dent1fy the art1c1es he located Bowever, the
articles would not be admitted into evidence unless:

[P}laintiff selicit from a qualified expert witness

what the content of each article is, whether the source

which published the article was well known or obscure,

and how each article was received by the medical
community.

3. Hearsay

The hearsay rule provides generally that testimony in court

" or written evidence of a statement made out of court, offered to
'show the truth of the matters asserted therein, should not be
admitted into evidence because it relies on'the credibility of

the out-of-court declarant, and thus the credibility of his asser-~
tion is not available for cross-examination to challenge the
accuracy of his declaration.46/ The abolition of the resxduum
rule, previously discussed, has allowed administrative agencies

to admit evidence, including hearsay, which would not be édmis-

sible in jury trials.

45/ 1d. at 1150.

.46/ See, generally, McCormick, Handbook of the Law of Evidence
S 225 (1954).




273

We recommend for the Tribunal's review the Ninth Circuit's
discussion of the admissibility of hearsay in administrative hear-

ings, set out in Calhoun v. Davis.41/ The Court began by noting

that strict rules of evidence do not apply in the administrative
context, citing the APA rule. that irrelevant, immaterial, or
unduly repetitious material should be excluded. The Court
pointed to hearsay as the type of evidence most often admitted in
administrative hearings under the more relaxed rules. The
important test of admissibility, the Court stated, was whether
" the evidence was probative and its use fundamentally fair. The
Court pointed out-that hearsay evidence can be substantial
evidence if it is of sufficient weight and reliability. The
Court listed the following tests:

— If the hearsay étatements are written, are they

sworn or attested to?

-=- Is the hearsay evideﬁce contradicted by firsthand

evidence? _ : -

-- Is ihe declarant available and if so why was he

not called?

The Court went on to discuss the import of the agency's
treatment of a motion to exclude or strike hearsay evidence. The
Court pointed out that the motion need not be made nor ruled upon
until the close of evidence; such delay allows the trier of fact
to consider the entire recoqé in deciding whether to admit the

testimony. The Court concluded:

47 / 626 ?.24 145 (9th Cir. 1980). cert. denied, 452 U.S. 906
., J,~.» o {ml’a e o "".',’v,, .
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Clearly, the more central the hearsay is to the
agency's case, the more serious the question of basic
fairness and the more critical the guestion of relia-
bility may become .... ([I)Jt is important that the
ftrier of fact) critically examine the issues of
fairness and reliability on the record so that review-
ing courts can determine from the record that the duty
has been discharged.4

4. Business Records

A common and valid exception ‘to the hearsaj rule concerns
business records. The exception. allows records kept in the
ordinary course of business to be édmitted into evidence witgout
_the testimony of the person who prehéfed them, as long as other
testimony or circumstantial_évidence_is provided that supports
their trustworthiness. The rationale for this rule is the
presumption that these records are accurate since they are relied
upon in the ordinary course of business.

An example of the type of foundation necessary to establish

.business records under the exception is set forth in Itel Capital

Corp. v. Cups Coal Co., Inc., 707 F.2d 1253 (1l1lth Cir. 1983). 1In
that case the court allowed leases and related documents into
evidence where there was testimony that these were the types of

documents kept in the ordinary course of business.

48/ 1d., at 150.
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2. Competency of Witness

Eviden;e should be presented by a competent witness.
Competency has been described as ;the witness' capacity to
observe, remembef, and narrate®™ which "also requires an assess-
ment of the potential prejudicial effects of allowing the jury to
hear the testimony.»48/

Expert testimony also must be presented by a:competeéé
witness, one who is familiar with the evidence and who can answer
questions.a§out it, in other words, withstand cross-examination

-~ about thé evidence. In proceedings of the type conducted by the
Tzibunal, it can be argued that virtually every witness is an
expert in his field and is testifying not only about what he bas
seen and heard but also about his conclusions as an expert. His
testimony, therefore, may be a mix of fact and opinion. An
expert witness should be givén far greater latitude in rendering
‘an opinion than a lay witness would be but, as an expert, should
be subject to a st{icter test of his competency than a lay
witness would be.

. The following distinction should be kept in mind: A witness
who qualifies as an expert may render an opinion about matters of
which he does not have first}hand knowledge: This is the
essential function of an expért witness and is the reason his
expert knowledge must be firmly es;ablished. The test was

clearly expressed by a federal Circuit Court as follows:

48/' United States v. Benn, 476 P.24 1127, 1130 (D.C. Cir. 1973).

-
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The principle to be distilled from the cases is plain:

if experience or training enables a proffered expert

witness to form an opinion which would aid the jury, in

the absence of some counterva}llng consideration, his

testimony will be received.49

On the other hand, the expertness of a witness does not
qualify him to testify to the truth or falsity of matters of
which he does not. have first-hand knowledge. 1In a .school segrega-
tion case, a federal District Judge ruled that an expert ;1tness
could not testify because she was not fam111ar with the spec1f1c
local situwation. Plaintiffs offered the witness as an expert on
the effect of residential housing patterns on school desegrega-
tion. Although the juége acknowledged that her testimony would.
have been helpful in resolving the complicated issues involved in
the case, he refused to qualify her. The expert had spent only
one day in the area before attempting to give her opinion. The
" court stated: “"General textbook theories may not be applied
.across-the—board in such a complicated matter."50/ -

In summary, the Tribunal should demand that testimony be
offered by a witness who has first-hand knowledge of the facts.
If the witness does not have such first-hand knowledge, the
Tribunal should convince itéelf that the testimony, altﬁough
hearsay, is reliable and that opposing partles may test it

through cross-examination. Exhibits should be sponsored by a

witness who knows and understands their preparation and content

49/ Jenkins v. United States, 307 FP.2d 637, 644 (D.C. Cir.
1962).

S0/ Andrews v. City of Monroe, 513 F. Supp. 375, 393 (W.D. La.
1980) .
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and who can answer guestions about them. For example, unless all
parties agree to admit a study not sponsored by the person who
prepared it or knows about it, the study is suspect because there
is no one to verify its reliability. If a party wishes to
introduce a fact, a study, technical data, or any other matter,
it should be reguired to produce a witness qualified to sub-
stantiate that evidence. Expert testimony should be offe;éd only
by a witness who is technically qualified.

3. Burden of Proof

The Tribunal's decisions, as reviewed by the Circuit Courts,.
have taken a common-sense approach to the question of burden of
proof. The Tribunal declined to accept as precedent the statu-
tory jukebox and cable royalties established by Congress.
Instead, the Tribunal religd on the record before it in its
initial ratemaking pioceedinés. However, the Tribunal has now
‘ruled that its initial cable‘royalty distribution formula will
rTepresent the status gquo, to be altered only upon a showing of
changed circumstances. Thisiapproach indicates a comprehension
on the fribunal's part of. the duty each party has of proving its
position. The following section will review the concept of
.burden of proof in the context of the position taken by the’
Tribunal in its various deci;ions.

The Tribunal's governing statute provides that chapter .5,
subchapter II, and chapter 7 of the APA are applicable to the

Tribunal's proceedings.§l/ Subchapter 1I of chapter 5 states in

51/ 17 U.S.C. § 803(a).
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" part: "Except as otherwise provided by statute, the proponent of
a rule or order has the burden of proof.'_z/ The application of
this rule to the‘Ttibunal's proceedings has been discussed in two
decisions by federal Circuit Courts.

In its 1982 decision reviewing the Tribunal's increase from
eight to fifty dollars of the jukebox royalty fee 22/ the Seventh
Circuit rejected the content1on of the fee payers that the-
royalty owners had the burden of ptoof in Just1fy1ng an increase.

The Court questioned the applicabiligy of section 556(d) of the

“APA and instead found that the statutory requirement for an
?

1nitiai'ratemaking proceeding to establish the rate gave neither

the payers nor the owners a‘greater burden than the other.éi/_
And in its 1982 decisioﬁ, reviewing the Tribunal's rate

adjustment following FCC repeal of rules affecting cable

; operators and copyright owners,éé/ the District of Columbia

“circuit affirmed the Tribunal's holding that neither side in the

controversy had the superior burden of proof, stating:

52/ 5 U.S.C. § 556(d).

53/ Amusement & Music Operators Ass'n v. Copyright Royalty
Tribunal, 676 F.2d 1144 (7th Cir. 1982), cert. denied 459
U.S. 907(1982).

54/ 1d. at 1154. .. ' .

55/ 17 U S C S 118(b)(2)' see also 37 C F. R. S 301 61
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Absent a presumption that the statutory rates were

reasonable, it was not inappropriate for the CRT to

refuse to place the burden of proving reasonableness on

ejither party. Especially in light of the significant ~

changes in the cable industry worked by the FCC's 1980

deregulation, the Tribunal's position on burden of

proof was eminently sensible.36

Cable and jukebox royalty distribution proceedings are to be
held annually if th; claimants fail to agree on the distribution
of the award among themselves. 1In its decision distributing
cable royalty fees for 1980, the Tribunal stated that the 1979
proceeding provided a reasonable basis for distribution of the

" fund and that to justify an increase or decrease from its

previous year's award, the proponent would have to prove changed
circumstances.3l/ An appeal of the decision is pending.§§/

The term *"burden of proof" should be distinguished from the

ultimate burden of persuasion. Courts have held that the term

. *burden of proof® as used in section 556(d) of the APA means the

burden of coming forward witﬁ'proof, not the ultimate burden of
persuasion.3%/ g
The terms were construed by the District of Columbia

Circuit, which held that if a party has the burden of proof, it

.

57/ 48 Ped. Reg. 9564 (1983).

8/ The discussion of changed circumstances contained in this
memorandum is limited to the doctrine as it affects the
burden of proof. A more-detailed consideration should await
judicial discussion of the concept.

59/ Environmental Defense Pimd, Inc. v. Environmental Protection
Agency, 548 F.2d 998 (D.C. Cir. 1976-) cert. denied, 431
0.S5. 925 (1977).
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‘must initially come forward with sufficient evidence to demon-
strate the reasonableness of its position. Once that threshold
is crossed, it is incumbent upon the opposing party to rebut the
showing.

As stated in the legislative history of the APA:
That the propohent of a rule or order has the burden of
- proof means not only that the party initiating the ..
proceeding has the general burden of coming forward
with a prima facie case but that other parties, who are
proponents of some different result, also for that
purpose have a burden to maintain. Similarly the
requirement .that no sanction be imposed or rule or
order be issued except upon evidence of the kind
specified means that the proponents of a denial of
relief must sustain such denial by that kind of evi-
dence. Por example, credible and credited evidence
submitted by the applicant for a license may not be
ignored. except upon the requisite kind and quality of
contrary evidence. No agency is authorized to stand
mute and arbitrarily disbelieve credible evidence .60/
In future proceedings, the Tribunal should continue its

" common-sense approach to determining burden of proof. The party

.desiring to change the status gquo has the burden of showing by a
preponderance of the evidence that the change is warranted. Each
party has the burden of establishing a prima facie case with
respect to its position.

Iv
MISCELLANEY hd

A. Scope of Cross-Examination

The Tribunal has requested guidance on the proper scope-of
cross—examination of witnesses at their hearings. Federal Rule

of Evidence 611 (b) provides:

gg/ S. Rep. No. 752, 79th Conr., lst Sess. 22-(1945){



281

Cross—-examination should be limited to the .subject
matter of the direct examination and matters affecting
the credibility of witnesses. The court may, in the
exercise of discretion, permit inquiry into additional
matters as if on direct examination.

Thus, generally, questions on cross-examination should only
relate to the subject matter of direct examination. Following
are some examples of the operation of this rule and its general

principles.

In Rose Hall, Ltd. v, Chase Manhattan .Overseas Banking,ﬁl/

the court affirmed a trial court decision limiting the scope of
cross—examinatign. A surveyor was called to authenticate a
survey of a tract of land. On direct examination, the surveyor
was not asked about the water system the property had which could
affect the value of the property, but the subject was raised on
cross—examination. The court disallowed the cross-examination

because it clearly exceeded éhe scope of direct examination. The
court noted‘that other witnesses could have been cross-examined
who had testified about the.ﬁater system, or any witness could
have been tendered it desired on the subject:

Having failed to seize the proper opportunity to
pursue this line of questioning, ([plaintiff) cannot be

permitted to cry foul at this late stage.

In Caisson Corp. v. Ingersoll-Rand Co.z_é/ a witness called

to testify about the performance of a drill bit was gqualified as

an expert on the basis of ‘experience and not technical education.

61/ 576 F. Supp. 107 (D. DE 1983).
62/ 1Id. at 158, .- a -

63/ 622 F.2d 672 {3rd Cir. 1980).
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The trial court ruled that cross-examination on technical matters
involving knowledge of physics and metallurgy would not be
proper, a ruling affirmed by the appellate court:

However, counsel for [defendant] was questioning him on

technical matters, involving knowledge of physics and

metallurgy, which were unrelated to the basis of his

expertise, which was experience. 64

" In Barris v. U.S.,ﬁé/ the trial court had limited the-

testimony of an expert witness to "ten more minutes®™ and was
affifmed by an appeals court. Opposing counsel objec;ed to the
“limitation but made no offer of pto@f'as to tﬁe nature of
.additional cross—exahination; The Court of Appeals, upholding
the trial court's effort to expedite the trial, looked at the
nature of the examination in chief and the length, duration, and

effectiveness of the cross—examination that was permitted.

Miller v. Universal City Studios, Inc.86/ involved a suit

"+ .for copyright infringement where the trial court allowed the

plaintiff to testify regarding the similarities between his work
and the allegedly infringing work. When tﬂ; plaintiff and his
expert witness were being cross-examined, the court refused to
allow questions regarding their haYing copied from previous works
in their own writing. The érial court, in Fuling that cross-—
examination on this matter would not be allowed, had held that

that line of questioning was not relevant to the central issue in

the case, the alleged copyright infringement.

B e
) U e
3 ~

Id. at 682. ’ -
350 F.2d 231 (9th Cir. 1965).
650 P.2d 1165 (5th Cir. 1981).
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B. Scope of Redirect

Generally, since the party that called the witness has the
opportunity during direct examination to obtain from that witness
all the facts relevant to the party's case, the scope of redirect
examination is limited, even.more so than the scope of cross-
examination. On redirect examination, the gquestions should be
limited to eliciting information necessary to explain, inFa more
favorable light,. facts brought out on cross-examination that tend
to discredit or weaken the party's case. Also, redirect may be

" used to elicit facts which cross-examination has developed
relevant to the party's case, As Wigmore states:
Honest misjudgments and inadvertent omission often
occur during the direct examination, and the repetition

of particular parts may be desirable; while, on the

other hand, the only danger to be guarded against is

the unfair misleading of the opponent by the reserva-

tion of important testimony until the redirect examina-

tion, when he may have d1smissed the needed witness in
opposition.$§ -

In Walker v. Pirestone Tire & Rubber Co.,fﬁ/ the appellate
court found that the trial ééu:t had erred in refusing to alldw
questions which would have served to explain an apparent incon-
sistency between the thness?§ statements'on direct examination
and.on cross-examinaéion. én direct examination, an expert
witness érojected a certain level of alcohol in a deceased's

blood at the time of an aqcident, based on the actual level fpund

(cont.)

67/ 6 J. Wigmore, Wigmore on Evidence (Chadbourn Ed. 1976), §
- 1896. ..

68/ 412 F.2d 60 (2nd Cir. 1§69).
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in a test made several hours later. On cross-examination, the
witness was asked whether he could say with any reasonable t
certainty whether the blood alcohol level when the patient
arrived at the hospital was higher than the test results, which
took place several hours later, indicated. The expert witness

replied that he could not. Counsel, on redirect, sought to ask

-

the expert whether it was pfobable that the decedant's blood
alcohol level was higher than the test showed several hours

later.

In Clayton Center Asso. -v. Schihdlgr Haugh;on Elevatot,éﬁ/
the trial court refused to allow questions on redirect
examination about an estimate the witness had made, stating that -
this would amount to improper summarization of the witness's
deposition. The appellate court disagreed because the questions
. related directly to estimates testified to by the witness on
.ctoss-examination.

In Ramsey v. Honeywell,lg/ the plaintiff's expert witness

had testified that he had been called upon to examiné and evalu-
ate a number of valves, inciuding those of the defendant. On
cross—-examination, the witness was asked to name the coﬁpany
whose valves caused the most trouble, and he named a company
other than the defendant. On redirect, the witness was petmitted
to testify that he had also encountered problems with the

defendant's valves because his testimony on cross-examination

69/ 731 F.2d 536 (8th Cir. 1984). .
70/ 540 F.2d 932 (8th Cir. 1976)

-
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left the impression that defendang‘s valves were safer than those
of other companies. Since the defendant had raised this issue,
it was clearly within the digcretion of the trial court to allow
the plaintiff to attempt to rebut that impression.

C. Subpoena and Discovery Power e

The Tribunal has asked us to examine the subject of subpoena
power and to recommend whether the Tribunal should seek ié:
Subpoena power is the power to require, under law, the appearance
of a witness or the production of documents. It may be useful to
examine subpoena power in conjunction with the process of
discovery, which is the mechanism one party in an adversarial
proceeding uses to obtain from another party information relevant
to the controversy. Discovery is widely used in court proceed-
ings, and, to a much lesser gxtent, in administrative proceed-

ings, to define, simplify, and reduce the issues at the trial -or
.-heazing, to allow proper prefaratiqy for the trial or hearing,
and to prevent surprise. ,; -

The Tribunal's enabling.statute does not grant it subpoena .
or discovery power, and it appears that where Congress wishes an
agency to have that power itAgrants it SPECifically.Zl/ The few
cases which bear on'the,subjgct suggest that absent a specific
legislative grant, an agency.like the Tribunal lacks subpoena
power and cannot read it into other enabling language. On the

other hand, it is probable ;ﬁat the Tribunal's broad enabling

71/ See, eg., 49 U.S.C. 55-10321(c), 11515; granting subpoena
. Ppower to the ICC.
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languageZZ/ gives it the power to promulgate regulations estab-
lishing discovery procedures.Zl/ However, absent the power to

subpoena, it is questionable whether the discovery regulations

would have the "teeth™ necessary to make them effective,

Although the tightened evidentiary procedures recommended in
this memorandum sholuld lessen the need for subpoena power, we
nonetheless recommend that the Tribunal petition Congress-for
such power and that, concurrently, the Tribunal promulgate
discovery procedures. Both subpoena and discovery powers should
prove useful toois. We have discovered at least one instance
from our conversations with members'of the Tribunal bar which
suggests the need for subpoena power: the lack of access to
information and witnesses frqm céble operators during the cable
royalty distribution proceedings. Since the cable operators are
the marketplace for thercopyright owners and the Tribunal's
mission is to determine the relative marketplace value in allocat-
ing the fund among the claimants, greater access to information
and witnesses in this proceeding is critical to the Tribunal's
mandated duties. Of course, during rate adjustment proceedings

that are scheduled to take place every five years, cable

- e e e [

72/ 17 U.S.C. § 803(a).

73/ See, contra, Federal Maritime Comm'n v. Anglo-Canadian
shipping Co., 335 F.2d 255 (9th Cir. 1964), a decision which
has received hostile criticism, e.g., K. Davis, ’
Administrative Law Treatise § 14.8 (1980 Ed.). For a
decision representative of the prevailing view, see Federal
Communication Comm'n v. Schreiber, 381 U.s. 279,. 290
(1969) , where the Supreme Court held that administrative
agencies should be free to fashion their own rules of
procedure and to pursue methods of inquiry capable of
permitting them to discharge their multitudinous duties.
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operators have interests adverse to those of the copyright owners
and may therefore object to revealing such information on an
annual basis to copyright owheis. Given such adversity, subpoena
power may be essential.

We have examined similarly-situated agencies with regard. to
subpoena power. The General Accounting Office's Reportlﬁ/ on the
Txisunal's operations examined seven similarly-situated adencies
Aand found that all possessed subpoena power. The report stated:

We have found thaé it is highly unusual for

a regulatory or rate setting organization

such ag_the Tribunal to lack subpoena

power .13
A 1974 report by the Administrative Conference of the United
statesl8/ confirms this assertion. That report found only a few
instances where agencies did not have subpoena power. In those
instances, the lack of subpoena power was confined to specific

- .types of hearings within the agency.

. A

Rice, Carpenter & Car;any

74/ The Operation of the Copyright Royalty Tribunal, Hearings
Before the Subcomm. on Courts, Civil Liberties and the
Administration of Justice of the House Comm. on the

Judiciary, 97th Cong., lst Sess. (1981) (testimony of Wilbur
D. Campbell). ] '

14. at 15.

75/

76/ R. Berg, Explanatory Memorandum in Support of
Recommendations 74-1, Subpoena Power in Formal Agency
Proceedings, 3 Recommendations and Reports of the
Administrative Conference (1973-74) 408.
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C. MAGAZINE AND NEWSPAPER ARTICLES
CRT: SmaLL “Cog,” Bic CrLog?
(By Hale Montogmery)

“We are just a small cog in a very big wheel involving the dissemination of enter-
tainment in this country.’

This modest assessment of the role of the Copyright Royalty Tribunal in the swirl-
}_rllgucontroversy over royalty fees is offered by its new chairman, Marianne Mele

all.

Even in a city where numerous small agencies often bloom unseen and unheard
in the bureaucratic bush (e.g., Foreign-Trade Zone Board American Battle Commis-
sion, Gorgas Memorial Institute of Tropical and Preventive Medicine, etc.), the
Copyright Royalty Tribunal (CRT) stands back as one of the more arcane Washing-
ton public bodies.

Operating from leased office space with linoleum tile floors and no hearing room
the agency has, by federal government standards, a small budget of about $725,000
per year, a tiny staff—and a large mandate from Congress. It will collect about $80
million in royalty fees from cable television operators for 1984.

Former Chairman Thomas Brennan, noting the absence of a conference room,
once cracked, “We haven’t had to meet in the park yet, but the day may come.” The
agency uses borrowed conference facilities at the Postal Rate Commission and else-
where around town to conduct hearings. It probably is one of the few agencies to
call off a hearing because of rain. This actually occurred one day in 1982, when
none of the staff had an umbrella and it was necessary to carry documents and
papers several blocks in a downpour.

The Tribunal on the average conducts about 60 days of hearings a year. This year
may be an exception. Despite its relative anonymity, it is expected to be an early
focal point of cable industry efforts to combat higher royalty fee payments.

What threatens the Tribunal’s year-in and year-out obscurity this year is the fact
that it must conduct hearings (every fifth year) to adjust the rates of congressional-
ly-mandated compulsory license fees to cost-of-living changes. 1985 is a COLA year.
But the real controversy centers in the 3.75 percent rate the Tribunal set in 1982 for
certain distant signals freed from the FCC regulation.

“Its obvious that we're going to have a full blown proceeding,” conceded Hall
during an interview in her office where the windows overlook a service alley.

At present the Tribunal has a trio of commissioners: chairman Hall, a Washing-
ton-area lawyer; Mario F. Aguero, an owner of the Havana East Restaurant in New
York City, both newly appointed in July of last year; and Edward W. Ray, a former
Capitol and MGM Records executive and vice president of Eddie Ray Music Enter-
prises, the only Reagan holdover appointee.

There are two vacancies; sources indicate that the White House has no plans to
fill them. Each commissioner has a personal assistant; there is no professional staff,
although chairman Hall is in the process of hiring the first full-time legal counsel in
the Tribunal’s history.

She would like a full-time staff economist too, “but it’s just not in the budget.”

Congress created the CRT in 1976 to oversee the rate structure of the Copyright
Act. Under the Act, the cable industry pays compulsory license fees for broadcast
programs it takes off the air and retransmits, rather than negotiating prices individ-
ually with every programmer or copyright owner.

WIDE DISCRETION

" The mandatory hearings by the CRT this year, which are to adjust the compulso-
ry license fee schedule, are considered to be fairly mechanical. The CRT may use
the Labor Department’s Consumer Price Index, or some other recognized index, to
adjust fees accordingly for the five-year review period.

However, the CRT has wide discretion over rate fixing “We can set rates however
w}'le determine them,” emphasizes Hall. Aud the Tribunal in the past has done just
that.

In 1980, the FCC withdarw prohibitions on the use by cable systems of signals
from distant independent TV stations. It opened the way for cable systems to import
signals from distant cities to add program variety, and ushered in superstations. But
the CRT then stepped in to establish rates for these “new’” signals not specifically
covered by the schedule of compulsory rates listed in the 1976 Act.
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In 1982, the Tribunal found that “a fair distant signal is 3.75 percent [of gross
revenues)].” This meant fees 15 to 20 times higher than the compulsory fees being
paid for other programming by the cable industry.

The result has been a furor in the cable industrv and in Congress, with com-
plaints over higher fees rising to shriller levels every year. The motion picture in-
dustry and other copyright owners, in contrast, complain that the fees are too low.

Rep. Robert W. Kastenmeier (D-Wis) chairman of a House Judiciary subcommit-
tee on copyright matters, thinks the CRT has overstepped its authority. He called
the 3.75 percent fees “arbitrary, capricious and an abuse of the discretion placed in
ther Tribunal by Congress.” At another point he accused the Tribunal of “trying to
set policy, not rates.”

The commissioner at the time disagreed. They responded that they used good
common sense in setting the rates for copyrighted distant programming, basing
their decision on marketplace values for creative materials.

Although the CRT cannot review its 3.75 percent decision unless petitioned to do
80, few believe it won’t be considered. And when that happens, many in the cable
industry are convinced that the Tribunal is predisposed to favor copyright owners.
Dr. John C. Malone, president of TCI and chairman of the NCTA copyright commit-
tee, predicted at the Western Cable Show in Anaheim that the 3.75 percent issue
will come up, that the Tribunal will hike it to 5 percent and that “there’s not a hell
of a lot we can do about it.”

The principal debate at the Western Show, however, centered not so much on the
CRT, but on how the industry might win copyright reforms through Congress, and
through the courts. The general congressional consensus: to concentrate efforts on a
bill narrowly aimed at correcting “inequities” in the current law, rather than push-
ing for a comprehensive rewrite of the Copyright Act.

In Anaheim, Jack Valenti, head of the Motion Picture Association of America
(MPAA), called for cable and programmers to cooperate, not fight over copyright.
The programming offered by the MPAA and others “is the key.”

“It, and it alone, unlocks the door to enduring success,” he exclaimed.

Cable operators, Valenti said, are paying only about 22 cents a month per sub-
scriber in royalty fees, less, for example, than their monthly mailing costs to subs.
And only 192 cable systems paid for any distant signals at the 3.75 percent rate, he
claimed. But, he warned, “if the cable mdustry determines it wants to start a war,
then we are prepared to defend ourselves.”

Copyrlght reform however, is not the Tribunal’s bag. ‘“The Tribunal i is just a hear-
ing body,” says Hall. “We have no regulation-writing functions. The Copyright
Ofﬁce (in the Library of Congress) does that. We so not have the staff to do that. We
are involved in setting rates.”

But it is this critical rate-making function that is expected to be the object of the
opening battle over copyright this year. And once the parties are marshalled in evi-
dentiary hearings before the little CRT, the game can get complicated. The ployers
include, among others, professional sports interests, cable television, motion picture
studios, consumer groups, broadcasters, networks and independent producers.

In previous hearings, pleadings have become intense. Opposing sides employ A.C.
Nf,elsen ratings, attitudinal surveys, market penetration data, economic sudies of di-
minishing returns, audience fragmentation reports and, of course, critiques of each
other’s data.

Among the players, there are potential conflicts within conflicts: Some broadcast
networks have cable holdings, some cable companies produce programming and re-
ceive copyright fees (seven of the 10 members of the NCTA copyright committee are
MSOs, most associated with some programming interests). Most of the major-league
sports organizations are not so much interested in receiving higher royalty fees, or
any fees at all, as they are in totally barring cable system carriage of out-of-town
sports events.

Broadcasters are more interested in protecting the mustcarry rules than in royal-
ty payments, which are not that large a source of income. Steve Effros, executive
director of CATA, estimated that individual TV stations receive an average of less
than $4,000 a year in cable royalty payments. But for the MPAA, which receives the
lion’s share (70 percent) of the approximately $80 million paid by cable annually,
the fees are a-significant number.

And the MPAA, which represents the big-seven movie studios, makes no secret of
its desire to eliminate compulsory fees entirely, and force cable to bargain for pro-
gramming in the marketplace. “We would just as soon eliminate compulsory license
fees altogether,” says MPAA attorney Fritz Attaway, reiterating his group’s ulti-
mate threat in the royalty wrangle.
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TO BE OR NOT

When the big players—the cable industry, MPAA and broadcasters—can compro-
mise their differences is not now known. Some deal makers have suggested cable
might accept higher royalty fees in a trade for elimination of the must-carry rules.
“It’s to early for details,” say Effros. “The industry is not yet united on what it
wants in copyright.”

Meanwhile, back at the Tribunal, civil servant Hall indicates she expects to earn
her pay (366,700 a year) this year. “We will give everyone a full, a fair hearing. 1
feel my only goal is to seek a balancing of the equities.”

Commissioner Ray says he expects 60 to 70 days of hearings.

As for the cable industry argument that the 3.75 percent rate has caused whole-
sale cancellation of distant signals by cable operators, thus defeating the Tribunal’s
objective of wider distribution and increased royalties to copyright owners, Hall
says, “That will be the centerpost of the testimony.”

Ray says the cable industry will need to substantiate that claim. “We don’t have
the staff to get those figures,” Ray declaims. “We welcome the testimony of MSOs
and other cable companies besides the NCTA.”

Chairman Hall acknowledges that entertainment is big business in this country,
and the copyright laws are intended in part to promote science and the arts “by
securing the exclusive use for a period of time of the creations” of various artists or
inventors.

“I am not looking to bolster or project one industry or one side.

“I look at the end result and I see a fine product coming out of Hollywood, out of
New York, our of Nashville and this whole great country. I see more opportunity for
young creators. . . and I see a more satisfied public than in any other country in
the world. There is simply no comparison.

“I could not jeopardize or interfere with the internal business policies of this busi-
ness,” says Hall, and repeats: }

“We are just a small cog in a very big wheel involving the dissemination of enter-
tainment in this country.”
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private school with a part-time program.
Catls to the school, which is not accredited
by the American Bar Association, are an-
swered by a recording describing the school
as “the weekend-only law school,” and of-
fering information through a post office box.
Rcrurmn a call left with his answering ser-

red Avins, the head of the school,
:aid Hall is an “instructor” at the school, but
declined further comment,

In the fall of 1981, she taught one semes-
ter of estates and wills at Antioch Law
School in Washington, where her conserva-
tive values often clashed with those of the
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LPTV grants. FCC has tentatively granted low-power television applications of Mountain TV
Network for channels 52 and 54, Hazen, N.D.; 45 and 47, Hamilton, Mont.; 64, Malta, Mort.;
§5, 33, 31, 63, 67, 61, 59 and 65, all Bonilla, S.0.; 60, 68, 62, 56, 64 and 58, all Chamberiain,
§.D.; 36, 44, 54 and 60, all Wishek, N.D.; 23, 25, 62, 64 and 31, afl Dubois, Wyo.; 82, Rugby,
N.D.; 20, 28 and 36, Wheatland, Wyo.; 68, Reva, 5.0.; 49, 51 and 53, Hyannis, Neb. It also has

ively granted ications of State of Ataska for ch, 24, Trapper Creek, Alaska; Douglas
Telwmmlnc ch. 2, Douglas, Ga.; Steven C. Nelson, ch. 8, Fairmont, N.D.; Harfan L
Jacobsen, ch. 12, Mitchel & Woonsocket, S.0.; Graphic Scanning Corp., ch. 69, Wichita,
Kan.; State Board of Directors for Educational Televis‘-on. ch. 9, Mitchell, S.D.; Baar Paw TV
Ctub, ch. 11, Uoyd, Mont.; John W. Smith St. and Mary L. Smith, ch. 5, Jeflersonville, Ind.; -
Regents of the University of New Mexico and Board of Educati

liberal smdcnts and fxulty Accordmg to
Actioch p Richard R who
hirad Ha.l she “did very wd] He remem-
bers that she would “pi her

.ezmseorw

ch. 32, Albuguerque, N.M.; Arapahoe County TV Club, ch. 30, Gallup, N.M.; NomTllamook
County Transtators Inc., channels 53, 44 end 57, deuway(arﬂv-enmy)ON Kented, ch,
47 Boiss, Idaho; North Sherman TV Co-op, ch. 67, Wasco, Ora.; World Out Reach For
- chﬁ)Keohnn.lowa,umFivaCany wammncaﬂunﬁqnu,dx

of the City of Alb.

o

nyl.u'- things she knew they would disagree

with.” And, he said, she was always pre-
pared to defend her views. “She talks back,”
be said. “She doesn’t take s... from any-
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trict of Columbia in the spring of 1981.
- Some of Hall’s conservative views are dis-
tilledina 7l-page booklet—"Foundations in
' Sand"—that she helped write and publish
with two others, Lawrence Hafstad and Joha
H. Morse, in 1982.

‘The booklet's most controversial cbaptcr
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disadvantage in Westem culture b of

work ¢ ic” would

Africa,” citing Idi Amin's reign of terror in
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d” the

the “10,000 years of selective breeding™ that
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Although “Foundations in Sand™ firmly
rejects “affirmative action” as 4 means of
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ities in business, Hall says she helped imple-
ment an Equal F.mploymmRtl Oppommx

EEs
Bank whe.u lhe worked for the bank between
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eight months,” she said. The
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ation of $214 million, With that, $108.3 million would go to noncommercial telsvision stations
in the form of commumity service grants (CSG's); $36.1 million for national television program
production, and $48.2 million for radios CSG program and national rwo program produc-
tior, CPB Chairman Sonia Landau told House Ag April

y (April 25), CPBLandau
‘can, and

hearing last
about GPBY priorities™ Pubic
Mphyammnmulrdsmoducmmukdﬂdrm CPB was cummadto

fees the CRT's 1982 rate in-
creases—3. 75% of gross revenues for dis-
tant sij added by cable systems sfter the
FCC its distant-signal rules and an

:noss—thcboudmkconnlldxmmusmh
to compensate copyright holders for the
FCC’s elimination of the syndicated exclu-
sivity rules.
At the same time, she said, the CRT will

opening up the banefits of public glothe + public
ng Mdmbeconnpraocwpuedwmmngl and noncommercial broadcasting
.m.dddo nmmthea:eaofpubhcaﬂmrs For the tast, she would lika to 38e “more
di programsdlemganhus:oncalpmspecwemn
Suamowamedtomracimore i y ° o ing 1o noncom-
mexcial broadcasting, she said. Among omer topics discussed during the hearings was
walazu-lshrpmr.mmmm-o Pfistar told the House subcommittes members.
g,ucﬂamu Jesty” olat with the radio nerwork.
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bab} hnvemlaunchapmceedmgmm—
view the 3.75% rate and the so-called
cated exclusivity surcharge. Turner and—
casting System, owner of superstation
WTBS(TV) Atanta, has already petitioned the
CRT to review the 3.75% rate for cable sys-
tems wishing to add the superstation. And,
she said, sheexpecuod:mmpeununfwu
broader review and trigger 2 “full-blown



zroceeding. ™
One task the CRT will not have to perform

“his vear is deciding on an adji

:apyright fees for inflation.

K agreed the rares
zearly 12%, obviating the need for the CRT
firg “The et il

E 3 is
sretty much laid to rest,” said.

Todo the job and do it right, Hall feels that
‘¢ CRT must have something it has never
~ad: s competent “professional staff™ to sup-
the work and decisions of the 2

. perxpective.” Moreover, Ray says that when

d:lmrmdm;mnﬁmmedm;mu
ill not paracipate if

sionets. She has already hired the CRTS first

sountant.

commsionen, S s e a |

ong with just three. In fact, the believes
te appoi of igsi

would “be u frightful waste™ She said the
slans %0 ask to allow ber to use
TIoney cammar for the absent commis- |

procesdings are wrapped up, Hall
sﬁdxh:wwldlikemupluelmwnnnﬂm
of the Copyright Act 1o “see if we can't offi-
Sally reorganize _@:[Cgﬂmm & more

make it more readable. That thing is just like
sud.”)

§ In prepanation for this year’s hearings,
€. Hall said she is also ip the process of reform-
the procedures “to give them more struc-

‘xith this year are going to be major.”
Despite ber conservative credentials, or

hat we are doing and why.”

The cable industry has loag maintained
“at the CRT has a bias in favor of the copy-
ight bolders. This bias, i

k . of inactivity. If [the previoos
:omunissioners) did more, studied more,
~erked harder toward {inding a better an-
swer then maybe some of discontent
=am all sides would have been ameliorted.

“I'm oot going 0 sit here and say I'm

51-527 O -

zeneral counsel—former storoey
:n Canler—and would like 10 hire at least
*wo more lawyers, an economist and n ac-| ,

85 -

can,” said Hall. “But [ do know that ] will  before the tribunal he
-wt.nltndulmmwymrmdbm dzpmicsfeelil‘xm%r
solutions. As for the size of the CRT, Ray agrees
Of the three commissioners, Ray pow has ~ with Hall that it should be reduced five
the most , baving amived at the | (o three commissioners. He says be has al-
CRTin 198; and having served a3 chainman ways taken that position. He also backed the
in 1983. He js the caly current decision to hire a chief counsel. During his
:77'?«?'”'1:&: et ‘ d.thdpof'hmb :
-13% rate ing. Ra: sioner , Ray was shle to
\ncrease. proveeting. Ray supponed . :elwdemhn"‘elchdcomsd‘ ﬁ
Like Aguero, Ray has syong ties with the ~ be failed to coavince the rest of his cob-
His carcer spans sev-  leagues. He's now “very happy™ they finally
gﬂdendumdzmxmrhmy i gt
in the 1950's when he worked for . However, that's as far a3 he will go. He
hwdsm.lmddimihmﬁrmmi doesn’t see sny need for more saff o & fafl-
Los Angeles. In 1955, he joined Imperial ! time economist. “U are additiona)

i
!
]
i
i

i
|
4

geles as ident of Califomia Multiple [o-
dustries ..nulmmdmn:’lﬂupmn-
company.

mm;ho‘yhdp.mnm;in.nm

11

becoming a lobbyist on the Hill.”
ll'ubl% ition the CKT o low-
er the 3.75% copyright rate, they will have
to deal with at ane com-
missioney, Mario what be
thought about the rate, said, “1don’t


file:///vash-
file:///would

wvear term. He says he received ¢ bachelor's
degree in science and letters from the Cama-
cuey Institute before leaving Cuba in 1960,
axd a degree in busi dministration from
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Aguero was particularly active in Presi-
dent Reagan’s 1980 presidential campaign
and in 1983 was pamed chairman of public

lations for the R lican Nati His-

Havana University.

Soon after arriviag in the U.S., Aguero
founded Enterprises Latinos, which dubbed
Spanish soundtzacks onto English movies,
and Artists in Radio, Television and ﬂ:ecu—
cles, a union for foreign performers. Neither
company Nor union exists today.

Aguero became involved in other show

* business jebs and ventures. Calling himself
3 “theawrical entreprencur,” Aguero says he
serverl as a talent consultant for several Lati
American television stations and says he
produced numerous concerts, stage and ra-
dio shows at Carnegie Hall and Lincoln Cen-
tr. He cites his production of “Roberto Igle-
sias Ballet Espanol,” which appeared on the

New York stage as well as the Ed Sullivan

Show and Bell Telephone Hour, as one of his
major accomplishments.

Aguero owned and operated a New York
restaurant, Havana East, for 10 years before
selling it in 1981. And at the beginning of
this year, he sold off his real estate interests,
mostly apartment buildings held by Amalia
Pealty Corp. As a CRT commissioner,
Aguero feels it's necessary to rid himself of
any possible conflicts of interest. “As long
as | am here | want to be in the best possible
shape with the tribunal.”

panic Assembly, a post be held until Feb. 24,
1985. .

Since his rodts are in show business, some
CRT watchers may feel Aguero will lean in
favor of the copyright holders. Not so, the
commissioner maintained. “We are here to
make decisions in the right manner. Ye don't
have any favorites. We make the most hon-
est decision we can affard. It's our job,” he
o puuupmti least "be hl;:ln;
read ich in at tril
hea:!n and has not shown an inclination
toward any certain entity. “I1 loved my career
as a producer, § love actors and performers,
bat this has nothing to do with the business
of the tribunal,” he gaid.

Aguero also deflects any criticism that all
the commissioners should have some-back-
ground in copyright law. “I think we com-
bine a good team bere. That team represents
people who know the law very well and very
deeply and people involved in business.” In
his opinion, it's combinations like that that
have made the “tribunal great in the last sev-
en years.”

Like Hall, Agucro wants to strengthen the
tribunal. However, he would go about that
differently. He favors filling the two vacant
commission sears ia give the CRTa full com-

plement. With cnly three commissioners,
Aguero fears there will be times the tribunal -
won't be able to assemble a quorum. More-
ovlchr.r'rwuég,dnCRTwiﬂhaveiuhamﬁxﬂ
wi hearings scheduled this .
Andbeexpeunhewatlmdmincmuﬁa:l
think the television industry is growing so
much that in the next three years we're going
to surpass the $100 million mark. The more
money we have the more troubles we're go-
ing to face.” (Aguero also thinks the tribunal
needs an economist.)

Although it's unclear whether Aguero is a
hard-line advocate of the compulsory license
scheme, be doesn’t scem anxicus to see it

composers
ulsory license?” he asked. What about
turning it over to the marketplace? “I never

thought of that, I don'tknow,” he ded.
“The compulsary license has helped a lot so
far o my knowledge.” .

Aguero isn 't the only member of his fam-

ily working for the government. His wife,
Lilia Lazo, an actress, has joined the Cuban
service of Voice of America (Radio Marti),
as an anchor.

The lawyers who deal with the CRT in
behalf of the various cable, ing and
programing lobbies privately question the
competence of the three commissioners. But
some are impressed with Hall's enthusiasm
and determination to reform the agency and
are hopeful that she can bring some order 1o
its procedures and some reason to its deci-
sions. Now, they are waiting to see if she can
deliver. o
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Hall assailed for tract called racist

CRTY chalrman who began week
credited with being co-author
of controversial booklet ends
week claiming to have had only
clerical role; she seeks to
disassociate from racist views;
Houu pane! skeptical, questions
gency is ; other

b4 q

The effectiveness of the Copyright Royalty
Tribunal and the competence of its commis-
sioners were called into question last week
by the House Copyright Subcommittee,
which challenged the abilities and qualifica-
tions of CRT Chairman Marianne Mele Hall
and Commissioners Edward W. Ray and
Mario F. Aguero during an oversight hear-
ing. Hall, who was the only commissioner to
appeubefmthepanel also came under
serious criticism for her role in the creation
of a controversial 71-page booklet called
*“Foundations of Sand"—an association first
disclosed in BROADCASTING's April 29 is-
sue.

Indeed, House Copyright Subcommittee
Chairman Robert Kastenmeier said the tribu-
nal is in “dire need of reform.” He said the
subcommitiee has a “classic case of a broken
agency on its hands.” And, he added, “I
don't know, at this time, whclhcr the agency
is broken beyond repair.™

Kastenmeier explained that the purpose of
the hearing was to inquire into whether “the
agency gencrally is cffective, whether the
commissioners’ relative lack of expertise in
copyright law has hurt the tribunal, whelhcr

, end

vealed later, however, that only Hall was
officially invited. Usuelly, the chairman is
accompanied by other tribunal members.
The subject of the other commissioners’
sbsenteeism was raised. “Do the other com-
missioners show up to work five days a week
on 8 9 10 5 basis?” asked Representative
Mike Synar (D-Okla.). “No, they do not,
Hall answered. Their artendance record, she
noted, has “no consistent schedule or pat-
tern.” Synar requested a record of their at-
d. at tribunal i

judicial review has been
whether the absence of clear guidance from
Congress on how the tribunal should make
rate decisions creates a statutory defect that
must be rectified.
“A recent article in BROADCASI’!NG raised
" the

“Am 1 correct that the background of the
other two commissioners is that one is of
Cuban descent who is a former Olympic bas-
ketball star and the other one is 2 Chuck
Berry road manager? s that correct?” Synar
i d. Hall replied, “No.™ “Do tither one

several of these
continucd. “The article also contained a dis-
cussion of a book, *Foundations of Sand,’
authored by Dr. Lawrence Hafstad with
Marianne Mele Hall and John Morse. Ad-
mirtedly, Chairman Hall authored (or edited)
the anticle prior to her appointment by Presi-
dent Reagan as a commissioner. 1 have sev-
eral questions about ‘Foundations of Sand’
that I will ask during this hearing,™ he said.
For the most part, the hearing focused on
Hall's association with the book. One chap-
ter—“The Minority Problem™—has drawn
the most fire. It holds that “Black male
youths have great difficulty overcoming
their millenia of breeding for short-sighted,
high-energy solutions 1o problems. Their
race has skipped centuries of training which
has produced in other races the discipline,
foresight and tolerance of drudgery, neces-
sary for success in the agriculrural and |n-
dustrial ages in the temperate zones.
However, some members, mcludmg Kas-
tenmeier, addresséd the subject of the overall
competence of the agency and its commis-
sioners. There was even some concemn €x-
pressed as to why the other commissioners
were not present af the hearing. It was re-

of them have background in the copyright
area?” Synar pressed on. Hall said they both
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had extensive experience in industry.

Synar also asked that the commissioners
submit written answers concerning their
views on the compulsory license and the
CRT's 3.75% d:smu ngrul rae hike deci-
sion. Hall, b lined to
on the the 3.75% decision because Tumer
Broadcasting has asked for a review of it and
she was reluctant to comment until the pro-
ceeding is completed.

Hall, Kestenmeier noted, had made a fa-
vorable first impression on the subcommit-
tee because of her “willingness to work™ and
her interest in reforming the agency. Since
the revelation of the booﬁ however, Kasten-
meier said the subcommittee’s concemn about
the tribunal and its effectivencss as well as
Hall's own “competence™ had become an is-
sue.

During the hesring Hall presented some of
the views thal have camed her a reputation
as a CRT reformer. “I believe there is more
need for legislative reform at this time,” she
said. Hall suggested that the chairmanship,
which rotates from one commissioner to an-
other each year, be made a permanent posi-
tion. She criticized the current system be-
cause it makes it difficult for the CRT to
“render a consistent intemal policy.” More-
over, Hall asserted the agency needs more
professional staff and an cconomist. The
CRT, she recommended, also needs subpoe-
na power.

In addition, she suggested that the agency
needs closer coordination with the licensing
division of the Copyright Office. “I believe
the licensing division should report to our
tribunal,” she said. “Do you think the tribu-
nal should be past of a larger agency; would
that help?” asked Representative Carlos
Moorhead (R-Calif.). “I don’t think that
would help; it could hurt. We need to be
independent,” she answered.

Hall also discussed the size of the agency.
Of the five commission seats, only three are
currently filled. (A fourth member was
nominated last week [see box, page 45].) “1 -
recommend three members. We don’t need
more decision-makers. We need more
professionals,” she said.

Despne Hall's testimony on the CRT the

was more in the
book and continued to raise serious doubu
about her ability to serve on the tribunal.
Kastenmeier noted that when a public offi-
cial in 2 federal position expresses “these
views,” it becomes an issue of whether or
not she could continue in her job and main-
tain the “confidence of those who are affect-
ed by your decisions.”

Kastenmeicr asked Hall what her role was
in writing the book. She denied she was any-
thing more than an editor. I was merely the
cditor in an extreme ministerial position.
Simply nouns, verbs, pronouns, dangling

ipl " she an-

swered. The book, published in 1982, cred-
its “Dr. Lawrence Hafstad with Marianne
Mele, John Morse™ 2s the lu!ho;; And ac-
cording to a certificate of t registra-
tion filed by Hall with lh:?upynghl Office




296

=

1 TOP OF THE WEEK [——

—

on Aug. 23, 1982, she is listed as one of
three authors and srgned ‘the document as the
“authorized agent™ of the book. Hall, who
was confirmed by the Senate on April 2, also
listed herse!f as a “co-author™ of the booklet
in a sworn statement submitted to that cham-
ber.

Kastenmeier asked Hall why she identi-
fied herself as an author if she were only the
editor. Hall contended she considered her-
self a ghost author. “I didn’t know what to
call it, 1 didn’t know how to express it and |
was much younger. However, I never did
any research or offered an opinion or drew
conclusions or indicated those views were
mine. They are not mine, they are Dr. Haf-
stad’s.™

But the chairman and others doubted her
assertions. “You were more than an editor, 1
take it. You were in fact a writer,” Kasten-
meier said. But Hall insisted she had only
acted “in the sense of a translator who writes
sentences in English from a foreigh lan-
guage.” The chairman wanted to know’ if she

agreed with the conclusions and why she had
not disassociated herself from the book. Hall
said she did not agree with the conclusions.

The CRT official argued that in the same
sense she had edited ““High Frontier: a New
National Strategy,” a study that propased the
“strategic defense initiative” that was later
adopted in pant by the Reagan administra-
tion. “Many of the hours 1 spent editing
‘High Frontier’ I didn’t understand what [
was writing.” And she claimed she didn’t
understand many parts of “Foundations of
Sand.”

Kastenmeier was also concemed about
Hall's affiliation with the High Frontier orga-
nization. He asked if she realized the organi-
zation is listed as a lobbyist. Hall explained
that she served as a director in the belief that
High Frontier had 1ax exempt charitable sta-
tus and did not lobby. “I am not aware of the
problem you've uncovered,” she told Kas-
tenmeier. On the whole, the congressmen
appeared dissatisfied with Hall’s answers.
“Were you that hungry?” remarked Patricia

Schroeder (D-Colo.), “to say, ‘Well, 1 did it
because it was my job; I thought it was still a
free country and we can pick and choose
jobs,'7” she added.

Later Schroeder asked Hall how she got
the job. The CRT official claimed she was
called in for an interview and hired. It was a
reply that generated laughter from the audi-
ence. Her name, she said, was in the White
House computer because of a resume she
sent in 1980. “Don’t you think your editing
of these works looked philosophically ap-
pealing to the White House?” Schroeder
asked. "I think probably my teaching cre-
dentials and copyright credentials were more
important,” Hall contended.

That prompted Kastenmeier 1o query Hall
about her copyright credentials. She told the
chairman she has taught copyright at North-
em Virginia Law School since 1979. “So
reelly your claim to copyright expertise at
least in terms of practice is pretty tenwous,”
the congressman said. “I've studied it a
great, great deal. I've done some copyright

Aroused Congress calls for Hall resignation; investigation launched

There were repeated calls on Capitol Hill last week for the resigna-
tion of Copyright Royalty Tribunal Chairman Marianne Mele Hall for

*This agency needs to know that well be looking with great
askance at their budget,” warned Representative Vic Fazio {O-Ca-

her association with “Foundations of Sand,” a book the
were calling “racist garbage” (see story, page 44). And as Hall spent
the week trying to distance herself from the book, House members
were mounting a campaign to_remove her from the chairmanship.
And at weeks end, Senator Charles Mathias (R-Md.), head of a
Senate Judiciary Committee unit charged to investigate the Hall
matter, had concluded that she should resign, and advised Presi-
dent Reagan to that eflect. “People who hold or have associated
themselves with the racist views expounded by this book do not
belong in public oflice. ...} personally request, and | oflicially ad-
vise, that you seek Ms. Hall's immediate resignation,” Mathias said. -
-The Senate Copyright Subcommittee kicked off an investigation
o( the maiter, and wh:le Hall was testifying before a House Copyright
. on V House werg making one-
minute speeches calling on the President to fire her. Representa-
tives Don Edwards (D-Calit.), Howard Wolpe (D-Mich.), Noman
Mineta (D-Calif.) and Thomas Downey (D-N.Y) all issued such a
request. They were responding to a Washington Post account
concerning Hall and the book in which she said—after being asked
why she hadnt ieft her name off the work—"1f { wash a floor real well,
1l take credil.” Remarked Mineta: "Ms. Hall didn wash a floor real

4.), of the House L
tee, which has |unsd|cnon over the CRT budgel “its xmponamdhal. .
this is not a long, d t affair. its imps that tl iv
tesign,” Fazio added. Mineta questioned-whether ma CFYT was a
necessary agency. ") donl even know in this day or age if we need &
tribunal. Maybe we better take a basic took at the situation, he said.

Meanwhile, in the Senate, Strom Thurmond (R-S8.C.), chairman of
the Senate Judiciary Committee, "which confirmed Hall, asked
Charles McC. Mathias Jr. (R-Md.), chairman of the Senate Copyright
Subcommittee, o look into the matter. The investigation will dater-
mine whether Hall authored or editad the book. “Hes cohcemed
that there appears lo be a discrepancy between what she testified
and wrote,”.a Thurmond aide said. They also want-io know ‘if Hall
“personally associates herself with those remarks.” -

in Hall's sworn statement to the Senate, she sald she was.a-co-
author. (A committee stafler noted that no one, at the time, -had
looked at the book, adding that there was “no reason tg,” Indeed,
many Senate nominees fist books they have written and the' stafl
doesn? check them all out unless there is. & reason. "No one had
heard of it,” he said. And the committee had been busy wnh the'
appomtments of several judges, sald another staffec) . s T

for ubx said the i i

well. She took part in a vile, baseless and racist piece of {i

Hall also told the Post: “For me to become defensive now will turn
this into a spat, and this whole experience doesnl deserve that kind
of dignity. If somebody calls you a whore, and you protest, what can
you say? Can | scream I'm not a whore?” -

Edwards, along with 56 other House members, sent ‘a letter 1o
President Reagan urging him 10 seek her resignation. “We were
appailed to learn ioday that Marianne Mele Hall, the newly con-
firmed chairperson of the Copyright Royalty Tribunal, is also the co-
author of a book which reeks with the stench of racism,” the letter
said. “Mr. President, we call upon you {0 provide the only eflective
remedy for this standerous insult to the American people by remov-
ing Ms. Hall from her privileged position of public service without
delay”

AWhite House spokesman said there would be "no reaction,” and
that Hall was an editor of the book, glammar and spelling onlx™ and
that she was “no scientist or anthropologist.” She was asked to “edit
it for grammar and punctuation—not for content,” he said.

in addition to congressiona! pressure, civil rights groups and
womens Organizations were also issuing statements seeking Halls
removal. Bifl Richardson (D-N.M.), chairman of the Congressional
Hispanic Caucus, also called for Halls resignation. The Congres-
sional Black Caucus Introduced a “Sense of the House" resolution”
C 19 Halls i ion. "It is our belief that her
invotvernent as co-author of Foundanons of Sand,” containing ab~
horrent racist philosophies, is an indiciment of her judgment and in
and of itself is grounds for dismissal,” stated CBC Chairman Mickey
Leland (D-Tex.) during a press conference in which he was joined
by Mineta, Woipe, Edwards and others.

was underway. He noted that although there may -also be some
discrepancies on her resume, the book remains the essential prob-
fem. “W's-pretfy clear that she consnstenlry calls herseli a\.nhor until
this week,” he noted.

But the question remains, he added, aﬁer she knaw whal was init,
“Why did she agree 0 put her name on it7" Moreaver, he noted that
Hall‘s (ole in publishing the book is even “more troubling.” *) dom

know what her role really was, but no one forced her:to put her.name
on it,” he said. Atthough Mathias has not called any heanngs the
spokesman noted it is a possibility. .

Meanwhile, last Tuesday (April 30), the White House nomma!ed
Rose Marie Monk for a seven-year term on the CAI, one.of iwo
vacancies on the tribunal. She is execulive assistant with Nofziger
Ci . the political fim sun by Lyn Nofziger,
former assistant !o the President for political affairs. She also served -
as executive assistant to Nofziger when he was at the White House
in 1981 and 1982 and when he was with the Reagan for President
Committee in 1950. She was with Nofziger at the Lyn Nofziger Co.'in
Los Angeles from 1979 to 1980. Monk also was_a special assistant
1o Mifan D. Bish, ambassador to Barbados and the'Eastern Canbbe
an from 1982 101983,

Hill reaction to the Monk nomination was onge of surprlseA Mathias,
an aide said, asked Thurmond to hold off on the Monk nomination
untit the Senate receives another candidate 10 fill the other vacancy
on the tribunal. Mathias prefers considering both nominations rather
than 1aking a “piecemeal” approach, he said. He noted that Monk,
whase background appears to have little to do with copynghL would
be in for @ *much more thorough investigation than Hall.*

Broadcasing May 6 1988
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work but no litigation,” she replied. i

“If these were your views do you think |
that would raise questions as to the appropri-
ateness of your service?” asked Representa-
tive Bruce Morrison (D-Conn.). Hall said
that what is relevant is her ability as a lawyer
and manager. and not those views. Morrison
was not satisfied with her reply. Finally, Hall
apreed: “A person who has those views
should not be serving in a job where exper-
tise in copyright is necessary.”

Morrison also asked why Hall, who listed
in her biographical sketch at the CRT that
she is “co-author and/or consultant to four
books," cited only “Foundations of Sand” to
the Senate. **You want us to believe that you
were just a ministerial player with respect to
each of these items, but one of these ministe-
rial functions was so important to you that
you listed yourself as co-author in this docu-
ment.” Morrison said. I think it’s perfectly
legitimate for members of the subcommittee
to look behind your self-serving statement to
discover whether it’s likely that these are
your views,” Morrison said. “I don’t think
you can have it both ways.”

Hall argued: ' think we’re getting tangled
in the semantic definition between ghost-
writing and writing.” Replied Morrison:
“Ma‘am, | am not tangled at all. I am trying
to find something out.”

Hall also told the Senate Judiciary Com-
mittee she is a director and secretary for .
HMM Inc.. “which s a privately held corpo-
ration for the purpose of producing and mar- |
keting our book."” She testified that the cor-
poration has since been dissolved. Hall
revealed that she was paid $1,000 for her
work on the book.

Morrison was equally interested in deter-
mining Hall'’s role in the selection of the
tribunal’s chief counsel. He asked her to pro- ,
vide data on the candidates, including the |
number of minorities and women who ap- |
plied for the post.

“I am very pleased to hear that those are
not your views." stated Representative Fred-
erick (Rick) Boucher (D-Va.). “But | really
wonder just how you feel about the views
that were expressed. They are very inappro-
priate from my point of view. Are they as
repugnant to you?" he asked.

“l understand your concern,” Hall re-
sponded. “'l agree with you. They are ex-
pressions which are very repugnant. They
are not my views and as a lay person they are
repugnant to me as well. | told Hafstad it
would be ill-advised to publish them. How-
ever, in my limited capacity that was all 1
could do. | was into the project, | completed
the job. I believe in finishing what you
stan.”

Hall maintained that any further fallout
should be directed toward Dr. Hafstad. “|
would like to go back 10 work and finish the
job.” Hall stated.

Hall also submitted for the hearing record
a letter by Hafstad that was delivered to
BROADCASTING last Monday moming (April
29): "Not being a professional writer myself,
Marianne Mele was emploved by me to edit
my material for the book ‘Foundations of
Sand." In addition to correcting my spelling

- and rearranging the material, she made

many helpful contributions. In no sense,
however, should she be held responsible for
any assertions of opinion. fact or logic in the
content of the book. As author, that responsi-
bility rests squarely on me,” Hafstad wrote.

On Thursday, Hall sought to put still more
distance between herself and the controver-
sial material in “Foundations of Sand.” In a
written statement delivered to the Copyrigh
Subcommittee she repeated her claims 1o
having performed only a clerical role in re.
viewing “‘grammer [sic], sentence structure
and punctuation” and said: “For the record, |
want to reiterate that | did not write the mate-
rial. I disavow it fully. I find it inflammatory,
explosive, repugnant and distasteful.” O

Broadcasting May € 1985
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CRT chairman resigns under fire

Marianne Hall tells President her
1f was undermined b

In her resignation to President Reagan,
Hall wrote that racism is “repugnant and un-
ble to me,” and that such views and

Yy over with
book termed raclst; both Senate
and House vow efforts for reform

The Copyright Royalty Tribunal may never
be the same. The resignation last week of
Chairman Marianne Mele Hall, as a result of
her association with the controversial book-
let, “Foundations of Sand,” has triggered
congressional interest in the tiny agency that
coutid result in its complete overhau] or even
elimination.

Hall, who was confirmed by the Senaie
April 2, came under fire after it was dis-
closed in BROADCASTING's April 29 issue
that she was Jistzd as co-author of a tract that
holds biack males “insist on preserving their
jungle freedoms, their women, their avoid-
ance of personal responsibility and their ab-
horrence of the work ethic.” Although Hall
stated in a Senate questionnaire that she was
the book’s “‘co-author,” she told a House
Copyright Subcommittee two weeks ago
that she was only an editor (BROADCASTING,
May 6). Later that week she issued a state-
ment claiming her role was only “clerical”
and saying the ideas in the booklet were “re-
pugnant and distasteful.”

But Hall could not escape the controversy.
More than 70 House members called for her
resignation. And Senator Charles McC.
Mathias (R-Md.). chairman of the Copy-
right Subcommittee, charged with investi-
gating the Hall manter, concluded she should
resign. In a letter to President Reagan, he
listed three reasons why she should siep
down, .

“First, Ms. Hall's name appears on the
book *Foundations of Sand as its co-author,
no(withslandinF her recent statements that
she was merely the editor. In any event,
there is no dispute that her name was listed in
this manner with her consent. The nature of
her association with this project may be
iudged from the fact that-she dedicated her
contribution 1o it to her parents and daugh-
ter.” Methias wrote. He also pointed out that
Hall played an active role in the book’s pub-
fication. She agreed, he said, to serve on the
board of a corporation “established 10 re-
. ceive the proceeds from the sale of the

book.”

anitudes “have never been a pan of my life.”
And therefore, she wrote, “I will not allow
my past technical work as an editor 10 taint
my life’s commitment to equal opportunity
for all.” Hall noted that the issue had become
“so overwhelming” that it may have totalty
undermined my effectiveness as a force for
the change that is so desperately needed
within the Copyright Royalty Tribunal.”
And there is work, she continued, that “criti-
cally needs to be done there.” She also urged
the President to move quickly to “find indi-
viduals who can and will carry out that very
important mission.”

Hall, according to White House Assistant

CASTING, May 6). Monk was most recently
executive assistant with Nofziger Communi-
cations, the political consulting firm run by
Lyn Nofziger, former assisiant to the Presi-
dent for political affairs. A Senate source
said the administration has not tried to push
Monk’s nomination through. Another name
to surface as a possible CRT candidate is that
of Ralph Oman, counsel to Mathias's Copy-
right Sub i an subminted his
name to the White House almost a year ago
for a seat on the CRT and has been called in
for several interviews. Nonetheless, his
name is still pending at the White House. In
the meantime, he has not involved himself in
CRT maners.

Stil), it may be a2 while before the CRT has
its full 1 Indeed, Mathias wants

Press Secretary Dale Petroskey, had been in
touch with administration officials over the
past week to “determine what was best for
everybody involved—herself, the White
House and the tribunal.” She decided. he
said, that the best thing to do was to resign
and “the White House concurred with her
wishes.” Petroskey denied reports that the
White House forced her out. “It was her
decision,” he stated.

The White House, Petroskey added,
would be “moving soon” on the other vacan-
cies. Only two weeks ago (April 30) the
administration nominated Rose Marie Monk
10 a seven-year term on the CRT (BROAD-

to hold off on Monk’s nomination and re-
view all the candidates at once. Mathias, an
aide said, wants to know “what the whole
picture is.”

In any event, the subcommittee’s inquiry
will continue. “The American Ll;:eople de-
serve an explanation as to how this episode
was permitied (0 occur and a statement of
what will be done to prevent a recurrence.”
Mathias said. The investigation, he coniin-
ued, will not focus on Hall but will examine
the nomination and confirmation process
that “served the nation so poorly in this
‘case.”

Hall’s departure raises some serious ques-
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tions concerning the tribunal’s future. With
only two of the CRT’s five seats filled—by
Commissioners Edward W. Ray and Mario
F. Aguero—the tribunal may be unable to
operate. Ray will serve as acting chairman
until December when Aguero assumes the
post. “It’s obviously not an ideal situation,”
said a Senate Copyright Subcommittee
source. and the subcommittee will be look-
ing at the matter.

Howzver, according to the tribunal’s gen-
eral counsel, Robert Cassler, the tribunal
will still be able to carry out its business. “It
is the opinion of the tribuna] that a quorum
for tribunal action is based on a majority of
sitting commissioners, not a majority of au-
thorized commissioners. It takes two com-
missioners to constitute a quorum and they
would have to agree for tribunal action,”
Cassler explained. He noted that the com-
missioners will make every effort to reach an
agreement and avoid any deadlocks. “We're
going full steam ahead,” Ray said.

Currently, there are three issues pending
before the tribunal. One is the 1983 cable
rovalty fund distribution proceeding in
which the CRT will divide $79 mllion
among the Motion Picture Association of
America, joint sports claimants, the Nation-
al Assoctation of Broadcasters, National
Public Radio, Public Broadcasting Service,
Canadian claimants, American Society of
Composers, Authors and Publishers, Broad-
cast Music Inc., SESAC, and religous pro-
gramers. Also under review is the CRT’s
distribution of the 1983 jukebox royalty
fund. The distribution of 95% of the fund
has been settled, but the remaining 5% is
stilt being contested. And the tribunal has
been petitioned by Turner Broadcasting to
review its 1982 3.75% rate increase for dis-
tant signals. No action has been taken on that
matter.

To House Copyright Subcommittee Chair-
man Robert Kastenmeier (D-Wis.) Hall's
resignation raises two larger issue: “'the qual-
ity of the nominating process and the future
of the CRT.” Kastenmeier, during a CRT

oversight hearing just two days after Hall's
association with the book was revealed, stat-
ed that the tribunal is in “dire need of re-
form.” But his concerns are not new; in the
last Congress he offered legislation calling
for minimum reform of the tribunal. It
would have reduced the size of the tribunal
from five to three and would require the CRT
to hire a general counsel and economist. But
now the chairman is considering making ma-
jor revisions.

In any event, Kastenmeier told BROAD-
CASTING that discussions are now in the pre-
liminary stages and are “‘exploratory in terms
of CRT reform or even possibly elimination,
in which case there would have to be a sub-
stitute for it....I am not sure that's neces-
sary, but that will be seriously considered.”
He expects the subcommittee will be able to
devote more attention to the subject in an-
other two weeks.

Kastenmeier noted that appointments to
the tribunal have not been taken seriously by
both the Carter and Reagan administrations.
“That is not to say that every person is un-
qualified. Indeed, that’s not the case. But
many of them appear to be primarily politi-
cal appointments. And I think that is in pan
what has frustrated the work of the tribunal
and probably resulted in it being underfund-
ed and not recognized for the mission that it
has. And we may have to deal with that
realization. ' -

Kastenmeier believes Congress should try
to encourage Presidents to carefully select
highly qualified people as commissioners.
One way to do that, he said, is to include
some kind of qualifying language in the leg-
islation. “I know Ms. Hall is an attorney and
she claims some copyright knowledge prior
to her appointment, but that's an unusual
case and even Ms. Hall seems to have prob-
lems.” There is nothing in the Copyright Act
that requires the commissioners to have any
copyright experience. Only the bill’s legisla-
tive history suggests they have some “pro-
fessional competence in the field of copy-
right policy.” a]
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II. MATERIALS RELATING TO FOUNDATIONS OF SAND

A Hard Look
atthe
SQf’r Sciences

Lawrence Hafstad, Ph.D.
with .
Marianne Mele, J.D. John Morse, M. A.

Introduction by Elbridge Dubrow,
US.Ambassador (Ret)
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. Thisbook proves the need for the acceptance of obllgaﬂons and personal responsibil-
ity by the citizens of o democrocy.

Aq!mlrcl Arlelgh Burke, [USN, Ret.)

‘n\e experience of decades of attempls by “social engineers” to make a utopic out of
America has demonstrated a desperme need for some thinking based on common sense.
We now hove on example. ..

Ste_ve M. Antosh )
Executive Director, The Center
on National Labor Policy.

A hard scientist uses the discipline of his field to measure the performance of the soft .
sclences. Hafstad, Mele and Morse expose the real “softness” of the soft sciences with
grecat clarity and style. .

Martha Rountree

TV Producer and Journcllst
Foundet President,
Leadership Foundation

" . Anyone seriously interested in the impact of "pseudo” science or social science fiction
masquerading as scholarship, on the basic value systems and therefore the national wiil
and purpose of America, must read and discuss with his friends and-préfessional col-
leogues, this enormously-powerful book.

Frank R. Barnett
President, National Strategy
Information Centet Inc.

This is clear-headed work by clear-hecded authors and should be must reading for all
Americon policy makers—and this certainly includes military men.

L.Gen. Daniel O. Graham, (USA, Ret)
Project Director, High Frontier




This analysis of the present deficlencies inthe Amerlccn systemandin its Ieodershlp Is
Iellung and timely. The prescription for correcting these deficlencles is strcnghfforwcrd and
urgent. This is must reading for all concerned Americans.

. Pro!essor Raymond §. Sleeper
Unlversity of Tennessee
Spoce institute, (Rel.)

This book presents a penetrating analysis of the causes creating our {ailing economy.
‘Adhering 1o the authors’ sensible precepts could surely relieve human unrest and cidin re-
‘storing America to its previous, high, world stotus. . -

Dt Gordon Volkenant
Research Director, (Ret.)
Honeywell Corp.

it requires couroge to question the underlying reasons of myths that have been ele-
vated to holy, immutable dogma. To do so effectively dermands perception, Intelligence
and knowledge. The authors have demonstrated they have these abilities in abundance.

They hove more—the rare copobllity of presenting their views in a persucsive and -
compelling manner that forces one to look at our society as it is and 1o ask what it will be.

. This anclysis challenges us to face reality, to think, 1o question, to seriously consider
where we are and where we are going—and why. Butmore importantly, it asks if this is what
we wont for oursetves and our children. If not. do we hove the courage tomake the needled
changes that will enable our nation to once more redfize its true directions nd goals.

More than onything else, it stresses the importance of personal dignity and responsibil-
fty. and in so doing. it recognizes the importance of the individual.

Lastly, it carries @ messoge of faith in our people ond their ability to meet the chal-
lenges of fomorrow regardless of the obstacles and inspite of the mlsdlrechon and confu-
sion of recent times.

it has been said that man is judged by the magnitude of the chc!lenge he is called

upon to meel—the greater the challenge overcome, the greater the man. The authors
have given us a mognificent chcllenge Are we capable of meeting it?

Raymond M. Mombaoisse
Attorney, Author
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THE MINORITY
PROBLEM

Vil

" “Sooner or lafer Blacks will have to get their
hands out of the White man’s pocket.”

Adam Clayton Powell*

Most people will probably agree that the .

minority situation in this country haos improved
.- - Iittle in the lost thirty years. This is another socio-
" logical problem that demands rectification for
the survival of our society. To correct it, we must
first understond it. Let us fry another "Gedonken
experiment” ta think through to the roots of the
problemn. '

Suppose that ten thousand years ago we
ploced o group of two thousand people in
Uganda ond in Scotlond to see how they would
adopt and evolve. The groups would be as ho-
mogeneous as possible; young. vigorous and
equally intelligent, notinthe slondord 1L.Q. sense,
but in the true test of intelligence, the abiiity fo
survive. They would be ploced in eoch of the
above countries without 100is or provisions and
left for ten thousand years.

After o year in Uganda the men have
lecrned to hunt ond trap for the gomne that is
plentiful. The women have fecrned which plents
are sofe to eat ond have begun gardening. All

*Forfnet Congressmon from Horlem, New Yeork

S6 FOUNDATIORS OF SAND

fhe women are prégnantor have children. Pop-
ulation is increasing.” Afier a year in Scotland -
mosi of the people have died from the cold win-
tet The few that have survived in caves have
borely avoided starvation by leaming fo fish
ond hunt for what little gome there is. A few edi-
ble vegelobles have been discovered.

A few thousand yeor later, the population
in Africa has grown enormously. There ore many
women and children so they do the menial
chores of gardening and housekeeping. They
ore cheopond ebsily reploced. Men are ot @
premium, especially the healthy, young ond
vigorous. Most men are occomplished hunters
ond warriorsaccordingto the Territoriol Impero-
tive of Robert Ardrey. A mon’s siature is meos-
ured by the number of possessions and wives he

" hos Obloined by raiding neighboring fribes.
Steating ond killing is @ way of life. Allotherwork
is considered menic! ‘end fo be done by fe-
males who ore relegaied fo exclusively subserv-
ient roles. The young males have complete jun-
gle freedomin all oreos, including sex, except in
fime of wat They beor no responsibilities except

The Minoriy Prebiem
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1o hunt or fight when called upon. Naturally they
practice fighting, hold war councils to plan at-
tacks. elc. They have structured their life goals
craund combat and enjoying the spoils of
victory.

In Scotland the population has increcsed
slowly. Life gools are carefully structured cround
storing and rationing food for survival, Stout hab-

- fiations and store houses are necessary to pro-

vide warmth for winter survival. Food and fuel
‘must be callected and preserved. Both sexes
bear the responsibilities for planning to assure
mere survival, Pecple have learned thot there
are more fish in the ocean and with village
scale cooperdation, they build large and mo-
newerable boats. Town meetings to plcn such
cooperative projects are called.

Nine thousand yeors later both sysfems
have survived. because both groups were
equally infelligent and adaptable. Both have
adaopted but each o its own environment. Mille-

" nia of odoptation has produced two totally dif-
ferent societiés and cultures from the same orig-
inal stock.
~In Africa, the males are superb physu:cl
specimens, bred by natural selectionto excelin
hand to hand combat and os hunters of big
game. They are good at solving short-term
problems, but have no need to develop long-
{erm problem solving obility. They are effeclive
for short bursts of very high energy and
equipped with high iolerance levels for the
boredom that characterizes the “hurry-up and
wait” aspects of both warfare and hunting.
These virile male specimens are bred for heroic
deeds. They are intolerant of routine or menial
work since that can be done by the expendo-
ble women. Since life is comforiable in this envi-
ronment for 100 watt man, they need few crofts-
men; only those to make crude hand weapons.
Their leaders tend fo be ruthless, militory heroes
withdictatoriol powers, because the societyfol-
lows the slrongest power. Constant challenges
to the existing powers assure the evoluhon of
stronger dictatorships.

In Scotland, the population is small but sta-
ble and relotively homogeneous. The moles

FOUNDATIONS OF SAND .

cannot match the Africans in virility and phys-
ical strength because they are biologically dis-
advantaged. They volue foresight highly, be-
cause many of their problems are long-tem.
Their need for tools to augment production, has

" required craftsmanship and an understanding

of the lows of noture. The work ethic and o “time
is money” philcsophy has emerged. There is o
firm conviction that teisure fime should be uli-
lized to prepare for future problems, The work
ethic becomes religious dogma. Restrictions
have evolved to limit the right to marry and pro-
duce offspring. The development of personal
and. social responsibility has become mando-
tory for acceptance within this society. Sodiety
values and promotes cooperation, technologi-
cal advancement ond responsible progress to-
wards atiainable goals.

~ Nine thousand, eight hundred yeors later,
the descendonts of the long-term problem solv-
ers have learned to navigate the oceons. They
reach the shores of Africa, bringing their fech-
nology to amplify the productivity of the native
100 watt man. The. clash of jungle freedom and
the work ethic begins. Noting the availability of
siaves for purchase, they ocquire many and dis-
tribute them around the world. For a time slav-
ery seems profitable, but it is proven eventually
to be inefficient for the reason that slavery in-
creases productivily only by addition. Each
slave could add one hundred watts of energy fo
any activity but probobly adds only fifty waits o
fess because he is unmotivated. Technology on
the other hand increases productivity by multi-
plication. Accordingly, aofter some years of ex-
perimentation, the world dropped the Afiican
trodition of slavery' in favor of the Europecn in-
vention of technology.

1 There seem (o be two thedries os 10 the origin of sicvery The
more PODUIST one s 1o white Ewcopean 1o copicins fwadad the
intericx of @ peacetul, ogricuhued! Klico ond coptued ond corried
owoy the hard working ond highty autfured biocks, inco siovery and
degrodation. The ofhet theory is that Africo hod for miieniz. been
engoged in titbal worlare, that femaole prisonern 1ocen throwgh wor-
{ore pecome odditional wives for the victon ond thet mole prsonen
were eliher killad, since lile wes cheap. Or € buyen cauid be found.

The Winority Problemn 57
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Affer fen thousand years both groups are
“highly successful, each In its own environment,
but the two groups are fotally different in goails,
volues, optitudes, mores, life styles and cultures.
Race horses and draft horses have similarities
and differences. for the same reasons. They may
be equal in price but not in utility. The bottom
line Is that othough both cultures are viable and
valuable, this equality extends only in their
respective environments. The problems crise
~ when you disploce the jungle-freedom-types
Into the Scolland-type enviranment which is

America, or when you disploce the work-ethic-

types'to South Africa? Herein fies the conflict.
“Survival laws require species to adapt to their
new environment. Sociologists overtly encour-
age disobedience of this low.

Inthe United States we ore forfuncﬂe in 1h01
Martin Luther King and others of the nonviolent
movement have induced a large percentoge
of American blacks fo adopt the work ethic and

mwummmmms mcamowmchem 1]
frue that e wos cheap ond B so why?
hLM\gsim‘xlepoﬂonhhseadHa'heonqhdiheNﬂeM
he relcies his experience as the fist white mon to vis Ugonda. He
showed his gun fo the then ruler and tokd him what o deodly weopon
1 woxs. The ruler hondled & odmiringly ond then gove I 1o © servant
ond told the servard 10 go out and shoot someons 1o see If the gun
reqilly worked. It did. That [ife is sill cheap in Africa is suggesied by
the behavior of Idi Amin, olso of Ugonao infecent years. .

Plgio specks of noturat sloves. i e in the Alricon interior has not
chonged significontly in the turbutent yecrs of the iasl century or two,
t seems safe o assume thot it hod been constont for millenso before
that. According 1o this theory, siavery was on Africon trodiiion ond
has existed thete for thousands of yeon. Buopeans experimented
with this Africon inverdion for on inston! of geologic time ond dis-
carded it of ther own fiee will. #f is hord 10 see why while Americaors
should be colled on for reparctions for hoving lesied on Alricon
trociion.

Nevertheles mony blocks ond sociologists ool for such reparo”
fions. | would moke on interesting study 10 estimate the folof sum of
money that whites have given o bocks in reporations and whether
the Gitts have proven to be investiments or outright chority. It would
also be ineresting to maoke o seque! 10 “Roal™ portraying the refo-
1ive siondord of lving of the descendants who sioyedin Alrico venus
those who were brought 1o the Unlted Sictes.

Now both of the cbove theories on slovery conncl be true. in
due course our distinguished sociol scholon moy be cbleto pick one
or the othet .

2Mawd|ruemaummemmnovecm
orlicte, Richard Crischtield, ’wrduGov\ngwnNreoTWﬁ&l-
INGTON POST (4u. 8, 1982). p. C1.
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other American values. They are moving to the
suburbs, learning the problems of homa mainte-
nance, endorsing education and the American
dream, welcoming police protection. efc. They
are merging into the American metting pot os
other ethnic groups have. However, in our ghet-
{os, there remain many blocks who still hold 1o
their African traditions. These troditions include
lauding supremacy over those whom one can
defeatin hand weapons combal ond other dis-
plays of physical power. There is biller resent-
ment that their physical inferiors have more
money and live better than they. There is reserd-
ment for police and all outhority figures. They in-
sist on preserving their juigle freedoms, their
women, their avoldance of personal responsi-
bllity ond their obhorrence of the work ethic.
They look down upon blacks who have
odopted American values as “Uncle Toms” it is
these-African blacks who fill our jails and -

~ emerge more bilter and more defemined o
pursue their careers of viclence:

“This misplaced set of values is obvious even
to blacks as reported by WASHINGTON POST
columnist William Rospberry:
€€ ...soitis with a number of assumptions
black youngsters make about whatitis fobe a
‘man’, physical aggressiveness, sexual prowess,
the refusal fo submit to authority. The prisons cre
full of people who, by this perverted definition;
are unmistakably men.3

Further untraditional values hcve arisen
from the American siavery era os reported by
economist Thomas Sowell. He states:

" €6 With lirtlg incentive fo work any more than
necessary fo escape punishment, sicves devel-
oped foot dragging. woik evoding patterns
that were fo remain as a cuttuial legacy long
affer stavery itsetf disoppeared. Duplicity ond
theft were also pervasive patte:ns among anti-
bellum siaves, and they foo remoinedlong oﬁer
slavery ended™*

3 Wiliom Raspberry, "Block bv Definfior.” WAS=NGTON POST
{Jon. 6, 1982). Sec. A

- 4 Dx Thomgss Sowell, “Sowell on the Firing Line.” T8 MAGAZINE
(Aug. 24, 1981), p. 25. .

The Minoriy Prodlem
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No one Is disputing that this effect is real.
but why is # so long lasting? In the 1860s, aboll-
tionists argued that all that was needed was op-
portunity. Black colleges were founded and
black leaders like Booker T Washington and
G. W Carver friedto interest their people Inedu-
cotion. Leagues of northern ladies tried as well.
Thelr efforts are enshrined In llerature by schol-
* ars such as Dt Kelley Miller of John Hopkins ond
‘Howard Universities, who described thess fe-

gions as:
111
Nodhern Armies fo do a worthier cause. .. These
are they who sowed the seeds of intelligence in
the soil of ignorance. . . As long os the human
heart bedts in gratetul response to benefits re-
ceived, these women sholi not wont @ monu-
ment in living ebony ond bronze.®

This type of fribute specks to the dedication
and obility of these educators. They should have
fnspired a chain reaction in the production of

" black scholars. They did not. The block colleges
produced reverends and political activists.
Where were the businessmen, the engineers,
the scientists who could have planted the seeds
for black business activities and academic
achlevéements? For example, Mom and Pop
stores in black communities would have been
tolergted by southern whites. it was not the
blocks. but the Jews who copitalized on this op-
portunity. Why?

Except for a few blacks like Dt Sowell and
Jesse Jockson, most who have succeeded by
accepting the American ethic fend to evade
their African-oriented counterparts.” They ore
contentfo meit into the American scene and to
Insulate themselves from the problems that re-
main behind them in the black ghetto. These
successful blocks should be encouraged to
reoch bock to the ghetio to set the example
and show the proofs which would inspire others
tofollow their lead.

Thirty million black slove descendants live
among 200 million whites in the United States.

5 Jsic Soublitz Morgan, “DrKeliey Mer” DMHOPKINSMAG-
AZTNE (.u\wau.nm

FOUNDATIONS OF SAND

” band(s) of heroes who followed the

vl oar a

Conditioned by 10,000 or more yeas of selec-
five breeding for perscnal combat and the anti-
work ethic of jungie freedoms, it seems unlikely
that the explosion which black columnists have
onticipated can be far off. In the end thirty mil-
lion blocks inthe United States must odapto the
vaolues and wishes of fwo hundred mifion whites.
This is the Amerlcan legacy and has worked for
scores of other ethnic groups. Likewise, four mii-
lion whites who are Immersed among 400 mi+
llon blocks in Africa must cdopi fo their envuon-
ment as well.

Such facts have long been obvious, but
confident in the Supreme Court’s Inferpretation
that oll men are created equoi, our sociclogists
have insisted that school busing for o few years
will solve these problems. Could the differences
between race horses and draft horses be elimi-
nated by thelr living and fraining together? The
only way to influence free people to adopt is by
manipulating their Incentives. To become usefut

-members.of the American: sociely, the black

must believe that it Is in his interest fo odopt the
work ethic, os It truly is. So how do our sociclo-
gists go about it? What incendives do they use?

. They put blocks on welfare sothat they cancon-

tinue their jungle freedoms of leiswe time and -
subsidized procreation. The child Ichor lows as-
sure that no young people willhavemorketable
skills at that critical point around cge sdeen.
Furthermore, minimum wage laws assure that
no young people con find work in which they
can learn by doing. except as on outright gift
from the employer, ot the inflated minimum
wage.

The unions recognized that both the child
labor restriction, and the minimum woge law
would reduce effective job competition, so
they promoted the passoge of these laws with
the resuttont windfall reaped mosily by young
whites who are usually ot an adventage cuttur-
ally and therefore can compete betler for the
few jobs that are avoilable. However, these in-
fiated woges are damaging even to whites in
that they promote a false sense o the value of
their work and develop false expsciations that
lead to Iater disillusionmnent ond czpression.

The Minority Preblem 59
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"We have stated that little real progress for
minorities has occurred in 30 years. Thisis frue re-
gardless of the mony opparent changes. Those
of us old enough fo have been in Washington,
DC in the twenties and thirties remember it as o
pleasant, sleepy. white, southern town. The few
blacks worked primarily at menial jobs. Most
considered their condition hopeless and mode
the best of it. Nothing hod really changed in
nearly o hundred years since the Civil Wot

In the 1950s and 1960s, Martin Luther King
opened a window of apportunity for blacks
with his nonviolent, supportive philosophy.
Within a decade after the Equal Rights Voting
Act, visitors to Washington noted that block fe-
moles had suddenly become extremely attioc-
tive. They were well-dressed, spoke good Eng-
lish, walked with vigor and moved ahead into
the fiaditionally femole jobs. However, black

males had not changed noticeably, This puz-

2led casual, outside observers. There were re-
ports that the emancipated, black females
were beginning to prefer white males which

black males resented. They obviously felt the -

pressure fo shape up and some did. Those who
were willing 1o “play by Americon free enfer-
prise rules,” as Dr. Sowell describes it, are now
the accepted black successes in the white busi-
ness community, but where are the black busi-
ness successes in the black community? This is
where they ore needed, o hire without discrimi-
nation and fo discipline, train and test young
blacks. If whites frain-and therefore discipline
blacks, it is racism, so blocks must do it
themselves.

As Dr Sowell has stressed in his writing, the
American systemn has worked for every ethnic
group that plays by its rules. The normal proce-
dure is for the ethnic group to start in a com-
pound or ghetto for languoge reasons. Their
economy starts with a local grocery store and
develops stepwise 1o one parallefing that of the
majority. The children become bilingual. They
oain work experience in local stores and facio-
ries, efc. The more gifted young people move
ropidly inthe local economy which is their minor
leogue. The better ones emerge info the estob-
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lished economy, the major leagues. As they
earnthe respectof mojor leogue membersthey
lift the reputation of their entire ethnic group,
As an example the following excerpt from
0 circa 1900, Ecu Claire, Wisconsin newspaper
reports on what life was like in o Norwegian
ghetio: ’ .
£6 Aninfant would be delivered athome by o
Norwegian doctor or a midwife, boptized and
confirmed in Norwegian. If one did not attend
public school one went to the Norwegian
school where reoding, geography, arithmetic
and Bible History and Catechism were taught.
Getting married one appeared before o Nor-
wegian County Clerk for a license, went to o
Norwegian Church or Parsonage for the wed-
ding, ond then visited a Norwegion Photogro-
phet. One would frade ot a Norwegian Grocery
Store, search out a Norwegian clerk in the Dry
Goods Store and belong to a mutual Aid Soci-
ety with all business done in Norwegian. One
wouldkeep informed by o Norwegion newspa-
per. When ill one would go fo o Norwegian Doc-
for who wiote out a prescription in Norwegian
for a Norwegian Pharmacist. Eventually one
would be brought fo a Norwegian Morfuary
after which there was a funeral service in Nor-
wegioninthe home or the church and the burial
in the Norwegion cemelary, os distinct from the
other cemeteries — The Swedish Lutheran, Ger-
man Catholic, Irish Catholic or Jewish.
Waldemar Ager

This exomple of the development of the bi-
lingual communiiies, businesses and leoders
and the corwersion of the second generationto
American values is typical of the many ethnic
groups that have been absorbed in the Ameri-
can melting pot. Tobe accepied the immigrant
must adopt and become committed to the
work ethic and American volues and lifestyle. tt
is the responsibility of the immigrant and his off-
spring to eorn this occeptance. Becoming flu-
ent in the English Janguage is the first step in this
process.

Those of us of the World Warl eracon recall
that there was much soul searching by minority
groups at that fime. The conclusion in all cases
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was that “the hyphen must go”. Now we hear
the opposite demand for black English and bl-
lingual Spanish in our schools. This is evidence of
the weak ambition and dedication of these mi-
nority groups to pursue the first steps in adopling
the American culture. In addition, look ot the
present ghettos. Where are the repair shops, the
second hond stares, the furniture shops, the
handymen and the gordeners training their
own? There are few and they are resented by
the young who feel discriminated against when
working for whites, but do not wont to work for
their own either
The United States has absorbed immigrants
from all overthe world for many years. Nearly alf
have merged effectively into the melting pot.
Therefore, it would seem difficult fo argue that
U.S. citizens are prejudiced against any group. If
anything, the U.S. tradition is to favor the under-
dog. The Chinese coolies who worked the mines
and the railioads of the early west faced great
resistance. Now there are Chinese successes
ond innumerable Chinese businesses in parity
with all other groups in America. The essential
requirement for occeptance in the pioneering
society of the 1880s and 1890s was areputation
- for honesty and hard work. The ubiquitous Chi-
nese laundries and restourants established that
reputation for this minority group. There must be
something other than skin color involved for the
blacks. It is important fo determine what and
why that is. . ’
Not long ago there was a newspaper re-
port in Washington DC, that four block awned
banks were giving up, because they found
“they were not needed.” No new private enter-
prise is “needed” when i is started. s tosk is to
make itself needed. If a block bank fails in
black community it must be because it could
not give service good enough to compete with
the existing banks, or that the predomindtely
black customers were bad business risks. That is
not discrimination. it is plain failure to parform.
Observation also suggests that black fe-
males are more easily absorbed thon males,
which is onother puzzle. Alsc about holf of the
while, career temales seem to feel that they ioo
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are discriminated ogainst and here skin coler is
certoinly not invalved. What is it thet block
males and white females hove in common?
The female problem is complicated by ihe
sex and child-bearing role. However, R ishard to

- see howthe black male problemshouldbe cny

difterent fromthat of the Chinese male. The out-
standingly attractive ond successful blacks on
television attest to the foct that the colorof skinis
notthe issue so this excuse for failute byblods is
questionable. The problem stems from different
life styles, volues and work ethics, bul faw seam
to understand this reqlity.

Allimmigrant minorities mustovercome dis-
crimingation to some extent, or more accuraisly,
prove their responsibility and compsetence in
their minor league. Blacks ond interestingly
enough, the women’s movement are frying to
skip this essential ‘minor league quclificaion.
They feel discriminated against when not ousto-
matically accepted in the maijor leazues. The
ones so sure that they ore undernutilized should
be the outsfanding stars in their minor league,
one level below. - -

Note the rapid successes of fhe recent influx
of Korean and Vietnomese in Mom and Pop
stores and repair businesses. Boih these oppor-
tunities have been ovailoble to blccks ond
women for decades, but not coptialized upon.
Skills and knowledge con be.leained ond
measured, but responsibility, integrity and judg-
ment can be demonstrated only by past per-

‘formance in the real world,

Minor league experience is essantia! for
ony minority, but especially so forblocks andfe-
mole whites. if they find their advancemnent siow
in the majority dominated organizciion, iney
blome it on discrimination, but if they worked in
their own environments they could not rely on
this excuse. They would have to occept compe-
tition as the brutal test of abilily, which is how
competition produces excellence in perormy
ance. Without real competition, the Peter Princi-
ple takes ovet People tend to b2 promoiecio o
position @ notch above their compeience and
stay there. Thot may be comforicbie but itis also
infictionary and defeats the survival ¢t the Titest
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low which assures the odvcncemem of a
‘sociely.

Blacks and women will be cccepied but
only when the major league companies pick
the promising, future stars from the minor
leagues based on their good judgment of ihe
performance they observe and not under politi-
cal and bureaucratic pressure.

Wwith the background, now consider the fol-
fowing generalizations that seem obvious fo

hard scientists but have been evaded by the
- soft saences g

1) Bright blacks cre as smart as bright
whites.

2) Blacks have inherited a differentset of
aptitudes, values, mores, goals ond life-
styles over ¢ peried of 10,000 years.

3) Species adapt ona geologic time scale
but behavior in local time is lorgely de-
termined by genes.

4) Biock males are not lozy when high re-
wards are ot stake, but g hero complex
makes them resent rouline and tedious
tasks, which for them is women's work. .

S

)

It is no accident that so many black
males choose the Moslem religion. The
African ottitude toward women and
multiple wives is almost identical with
that of the Arabs.

Blacks resent aftending American
schools for many reasons. First; they con-
siderthe curriculum irrelevont, which in-
deed it is for them. Second, they find it
humilioting that female teachers should
instruct black males. Third, they find dis-
cipline by any females but especially
white females, 1o be insulting for @ self-
respecting block male.

6

-

Such @ formulation of the problem makes
clear why the separate but equal education
theory can not work and why the current inte-
gration system with forced busing can only re-
duce standdrds, What we need is a seporale
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but superior system for blacks, tailored to their
special needs. Precisely, this concept wos ex-
pressed by ¢ group of successful block busi-
nessmen on Washington, DC’s channe! 9 “Morn-
ing Break™ program on August 19, 1982,

We should enhonce this superior sysiem, not
with busing, but with laxi rides and similor honors
for those blacks who accept the work ethic and
qudlify for integrationin the mgjority schools. Se-
rious attention might weli be given to amossive
vocational training program, perhaps similar to
that carried out in South Korea dffer the 1950s
war?® This notionol school system must have
male teachers and it probably would be wise fo
have retired star cihletes as principals. Such
support would be on investment rather than
charity. As Congressman Adam Claylon Powell
said years ago, “Sooner or later blacks will have

_ togettheirhonds outof the white man’s pocket.™

As biologists are fond of quoting. “The on- -
togeny of the individual recapitulates the phy- .

- logeny of the species.” Black male youths have

great difficully overcoming their millenio of
breeding for short-sighted, high energy solutions
1o problems: Their race hos skipped the centu-
ries of troining which has produced in other
races, the discipline, foresight, ond tolerance of
drudgery. necessary for success in the ogricul-
tural and industrial oges in the tempetrate zones
and the chain reaction for continued success.
Because of this many young blocks will con-
tinue to resent bltterly any efforts tg enfarce

. adoptation and discipline by whites either as

teachers, police, etc. because this encroaches
on their traditions of jungle freedom. :

The minofity problem in the United States ur-
gently needs o raticnal solution, not only for our
sake but as o pilot mode! for solving the much
larger problem in Africa. Fortunately, o large
fraction of the black popuiation in this country
hos clready. accepied the work ethic and the
American values fo prove that it can be done
and that it is worthwhile to do. High 1.Q. blocks

6 Oral Report by AGm=c' Arleigh Burke of projec Dy Ge=erol
Sun Yup Polk now Presicent ¢ Xoreo Generg! Chemico: Sorporson,
CPO.. Box 1214, Seod, Koree
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will continue 1o adapt readily 1o Americon
_mores and values, while the low 1.Q. blocks will
continue to look upon them as Uncle Toms.
Americon black leaders must bear the heavy
responsibility for solving this African black
problem. ) :
. Lastly, hard science has always been open
-fo ol nationalities regardless of race or creed. It

is basically International in scope. Much the -

same is frue in high technology. This being so,
one would think that those who feel discrimi-
nated against would flock towards the sciences
and engineering.

- Likewise, science is also a highly demo-
crotic environment. Any graduate student can
challenge an Einstein. At the same time. sci-
ence is exiremely aristocratic. The garden vari-
ety scientists learn quickly that they are not in
the same league with the genlouses. While

“there is perfect equality of opportunity in sci-
ence, there is ond can be no equality of
ochievemnents. The best outperfarm the medio-
cre, but that is what produces resutts.

In the hard sciences and technology, there .
is not nor hos there ever been, discrimination’

_ because of race. color, religion or sex Herels an
opportunity thot should be foken advantoge of.

FOUNDEATIONS OF _SGND/

The Minority Problam

&3



312

CERTIFICATE OF COPYRIGHT REGISTRATION FO
- UNITED STATES COPYRIGHT OFFICE
This certlficats, Issued under the seal of the Copyright REGISTRATION NUMBER

Office in accordance with the provisions of section 410{a)
of title 17, United States Code, attests that copyright reg-
istration has been made for the work identified below. The TX 1'074‘699
information in this certificate has been made a pan of the

Copyright Office records.

D st & Loprims

ACTING REGISTER OF COPYRIGHTS
OFFICIAL SEAL . United States of America

DO NOT WRITE ABOVE THIS LINE. [F YOU NEED MORE SPACE, USE A S8EPARATE CONTINUATION SHEET.
1 TITLE OF THIS WORK ¥

Foundations of Sandl

PREVIOUS OR ALTERNATIVE TITLES ¥V

nere
FUBLICATION AS A CONTRIBUTION I s woek wis publsned ar s coniribusion b periodic, sera, o ciecion, i bnfrmation ot the
allective work bn which the contribution appesred. m;':'ﬂhdn v o - o e
hW/o
Ewh.m«:dﬂw“—' Number ¥ Tarne Date ¥ On Pages V
amm:onlmml . Lawrenc-e, (5 authorsd movhmmnom-—' )
£ A } : 190% & ol alie
. Vs Bis conttbution t the AUTHORS NALITY OR DOMT WAS THIS AUTHOR'S CONTRIBUTION 1O
rveork made b hiry?  Mamea A e swer 0 urer
{ Cltizen of ‘ O Yo R No ut—m-
NOTE "Wh. URA OYsENo g s o
ORSHIP Mydumhmmdmwumdyﬁtmﬂunwhd\wawv
< 1bies @SA.
NAME OF AUTHOR ¥ DATES OF DIXTH AND DEATH
b Year Bomn V' ‘Year Died ¥ .
Mele . Maciavine - 1950 alee
Vs this conuribution t the work s AUTHOR'S NATTON, OR DOMICILE WAS THIS AUTHOW S CONTRIBUTION 10
Owe workoudeforhin™?  Peme2 Sy UwUS A THE WORK ¥ e srower o oww
Citizen of . O Yes i No o sews cimmscrn v
RLNo G{Whh US A P Ot fhno et e maes
NATURE OF AUTHORSHIP mmmamn-umwm.mhmwmw v
SSo e 1<y O0od 1C
NAME OF AUTHOR ¥ DATES OF BIKTH AND DEATH
c Year Bom ¥ Year Died ¥
orse @Vw\ ' 199% akee
Veas tes con tothe works  AUTHOR'S NATIONALITY OR DOMICILE VA3 THIS AUTHOR'S CONTAIBUTION T0
“seork made for hire™?  Neme of Courwy <A 1 srower 0 orws
OYs ) onf Gtz b, O Y [FNo o femamesoma
No Domiciled inp___ LS [Pr P Dwfne oo
NATURE OF AUTHORSHIF _Briehy describe ratize of the material creaed by th suthar n why ight b airmed. ¥
el v polddcs m“‘F\,
YEAR N WHICH CREATION OF THIS DATE AND NATION OF FIRST FUBLICATION OF THIS PARTIC Y
WORK WAS COMPLETED Th boraten oy tbormaten e 1D O C Dy p Your B =k 1982+
o Year ---—. g o gatriahe, 1S A o MEon
COPYRIGHT CLAIMANTIS) Natoeanc ddess s be iven even i o ian & the 'APPLICATION RECEIVED
vame a5 the author given in space 2.V 01FEB 1983 23&5{41
HmM, Tinc ﬁgonsusmsnnzcewm
Sa0 rezuctons L¥30 LoODLAND DR
mmaes epcs chuecw | vA “ﬁ‘f‘ﬁ’i ;Mg
TRANSFER If the Caimant(s) namd here in spece ¢ are difierent from the author(s) named r
hwljwlwwdb-hddmm(l)mwdh:p’m.v RE%CE%MBERMDDA
——t e O
e ———————
. m BACK » .:u-wu-mm$lphm:m:ﬂhm I . DO MOT WRTS MRl
P 5 ) Page 177 ersiom



http://ecanorn.es
http://lMa.-ia.Cm-p

i

313

-c.mcted by C.O. autherity telephone cenversatien e———e———

2 1/6/83 with HMarianne Meles EXAMINED 8Y
e 74 romu™
W

DO NOT WRITE ABOVE THIS LINE. [F YOU NEED MORE SPACE, USE A SEPARATE CONTINUATION SHEET.
PREVIOUS REGISTRATION Has registration for this work, or for an earlier version of this work. atady been made in the Copyright Office? 5

O e PKNe U yout eswer bs “Yos.” why la another reglammation being soaght? (Check sppropriste bax) ¥
() Thia s the first pblished edition of « work previously registered in anpobiished for.

(O This ks the st spplication submitted by this author a3 copyight daiman.

©) This is a changed version of the work, as shown by space ¢ on this spplication.

1 yOur answer is “Yes,” give: Previews Reglotrstion Number ¥ Year of Registration ¥V
DERIVATIVE WORK OR COMPILATION Complets both specs & & 6b ior « dertvative work; comphets only & for 2 compilation.
o. Procxisting Msterial [dentify arry preexisting work or works that this work is based on or incorporates. ¥ 6
Lo
5. Maserial Added o This Wark  Give & brief, grnenal strtement of the Cterial thet has been sddad 0 this work and b which copyright b caimed. ¥ fardimiieiond
s wace.
[ 2 W o N N,

CrUlEISAN'DLOCAHONs 1f this is a published work mmgmnuy m&wmhmmh—m
wmhwﬂuhmm Unnadsnmu(hmdah prowction. If so, the names of the manuiacturers who performed 7
jrocesses, and the places where these processes were performed must ymSah-mmhM
Numes of Manafactonns ¥

T/ DEUATESR. D/&ESs M ERBE I g, #Mb
REPRODUCTION FOR USE OF BLIND OR PHYSICALLY HANDICAPPED INDIVIDUALS Awumcnd\hhnnrp-:m anda —
check in ane of the baxes b i space 8, m-mwmmdmnMWdemm solely for the blind
1d|’unpphadmhm(:mwmtamanhhd-mdhn-mt.-(!)hem.
Copies and Phonorscords » O Copies Only < 3 Phonorecneds Qaly Son inmnciong.
DEPOSIT ACCOUNT  If the registration fee is to be charged to 4 Deposis Account established in the Copyright Office, give name and namber of Accoant.
Nama ¥ Account N v
h/a - 9
CORRESPONDENCE Glve nace and address to which about this shoctkd be sent. v
L ANNE MELE.
(LEDD 1 oODLAND DR Sann
FALS _ CHUBCH, A 2 20%4 T e
Ares Code & Telephone Number B . @ ruros
R
CERTIFICATION® |, the undensigned, hereby certlfy that | am the E-wa
mew
Check one » gmdt’d\-‘" %1_06 10
of the work idenified in this application and that the statements made [~ i /d/tcza/ﬂ(’
by o in this application &re cormact to the best of my knowledge. - mu-damww-mummu.

Typed or printed name and date ¥ U this is & publizhed work, this duse must be the same a3 o1 laser than the date of publication given in space .

WM(DV\WL// CM

date p

P youc
MAL * Corotend aa cacensay 11
s A £ . accicmon n eace
cATETO W#n-’-i-zmﬁae/‘/ = }%é‘é -awmamw
Cortcats 30 WOODLALYD D Goorgray 2
will be T drv * Encioned your Gepcmt mesenal
malied tn FallsS HUECH, A 220 Y6 o 70 e Coegres
;Iz-va:’cﬂv—m
*17USC 4 30U Ay par a & matene it 6 o £ Dy beckon 400 o N By =Cen satwrand e 0
CONMACcEon wilh the apoicmton. shell B frmd nar more han £2.500.

1 UL GOVERMMENT PRONTING OFFICE: 1991; 335303 - . L Nov. 1981-133.000




314

II. FURTHER MATERIALS RELATING TO THE
COPYRIGHT OFFICE

LAW OFriCES

Paskus, GORDON & MANDEL
2003 MASSACHUSETTS AVENUE, N. W.
WASHINGTON, D. C, 20038

i202) 838-1930 NEW YORK OFFICE

48 ROCKEFELLER PLAZA
NEW YORK, NEW YORK 10111
(212) 84)-0200
TELECOPY: (212) 757-80768
CABLE: PACOLADO

Hay 1 5 R 1 985 TELEX: 148325

The Honorable Robert W, Kastenmeier
Chairman, Subcommittee on Courts,

Civil Liberties and the Administration

of Justice of the House Judiciary Committee
United States House of Representatives
wWashington, D.C. 20515

Dear Chairman Kastenmeier:

At the Subcommittee's May 1, 1985 oversight hearings on the
Copyright Office and the Copyright Royalty Tribunal, the
Copyright Office submitted a statement which included a
discussion of criminal copyright proceedings. As a supplement to
the material presented by the Copyright Office in this regard, I
enclose copies of two recent opinions rejecting challenges to
indictments handed down under 18 U.S.C. §§2314, 2319(b) and for
conspiracy to violate 17 U,.S.C. §506(a) with respect to allegedly
infringing electronic video games. Of note in these cases is the
fact that the allegedly infringing copies were apparently not
exact copies; that the court held probable cause may be found by
applying the so-called "ordinary observer" test for substantial
similarity; and that one charge of the indictment possibly
alleges an infringing criminal performance, although it is
unclear if this charge is actually a part of an allegedly
infringing distribution charge.

I am also aware of the pending criminal proceeding involving
copyrighted software. United Stakes v. Teh Yi Huang, CR 84-2093
RPA (N.D, Cal. San Jose Division}.

Sincerely yours,

Wlliun ¥

William P. Patry

Enclosures
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UNITED STATES OF AMERICA V. STEERWELL LEISURE CoRP., INC., BURT STEIR, LARRY
SHAPIRO, PETER SCATTOLINI AND MICHAEL SANDERS

United States of America v. Larry Shapiro.

In the United States District Court for the Western District of New York. CR-84-
51C and CR-84-52C. Dated November 16, 1984.

CrIMINAL OFFENSES—DISTRIBUTION—INDICTMENT.—The defendants’ motion to dis-
miss an indictment against them for criminal copyright infringement and conspira-
cy to infringe on the grounds that their public performance and display of infring-
ing video games did not constitute distribution, as required to support the indict-
ment, was premature. In the indictment, the government alleged distribution and
was entitled to the opportunity to prove it.

CriMINAL OFFENSES—VIDEO GAMES—NOTICE.—It was not necessary that the co-
pyrightability of video games be clearly settled under the law when criminal copy-
right violations allegedly committed by the defendants occurred because the law
was sufficiently clear to inform the defendants that their actions came close to
being illegal.

CRIMINAL OFFENSES—INTERSTATE TRANSPORTATION OF STOLEN GooDS—VIDEO
Games.—Despite a conflict of authorities, intangible copyright rights embodied in
tangible video games were goods, wares, or merchandise subject to prosecution
under the law prohibiting interstate transportation of stolen goods.

CRIMINAL OFFENSES—SEARCH WARRANTS—PROBABLE Cause.—The conclusions of
investigators for firms whose copyrights were allegedly infringed and conclusions of
federal agents that infringing games were located on the premises were sufficient to
support search warrants. Althought the possibility of bias in the conclusions of the
investigators for the copyright owners might reduct their credibility before a jury,
their conclusions justified the issuance of the warrants.

Salvatore R. Martoche, U.S. Attorney, Cathleen M. Mehltretter, Assistant U.S.
Attorney, Buffalo, N.Y. for the plaintiff Albert F. Cullen, Jr., and Robert V. Carr of
Cullen & Wall, Boston, Mass., and Patrick J. Baker of Boreanaz, Baker & Humann,
Buffalo, N.Y., for the defendants.

OPINION IN FULL TEXT

CurTIN, District Judge. This case concerns the alleged distribution of video games
which the government contends infringe upon valid copyrights. Several motions are
pending. The crimes charged in the indictment are conspiracy to violate 17 U.S.C.
§ 506(a) and 18 U.S.C. § 2319(bX2)B), relating to copyright infringement (Count I)
substantive copyright infringement offenses (Counts II-VI); and interstate transpor-
tation of stolen goods (Counts VII-IX).

The defendants essentially claim that Counts I-VI of the indictment fail to prop-
erly allege violations of 17 U.S.C. §506(a) and 18 U.S.C. §2319(bX2XB).! Section
2319(bX2XB) provides for a maximum penalty of two years imprisonment and a
$250,000.00 fine for violations of section 506(a) if the offense “involves the reproduc-
tion for distribution, during any one-hundred and eighty-day period, of more than
seven but less than sixty-five copies infringing the copyright in one or more . . .
audiovisual works.”

Defendant Steir also argues that prior to January 20, 1982, 17 U.S.C. § 506(a) did
not give adequate notice that video games could be the subject of a copyright in-
fringement offense. This is the date of the Second Circuit’s decision in Stern Elec-
tronics v. Kaufman, 669 F.2d 852 (2d Cir. 1982). Steir also attacks each count of the
indictment because a “first sale” is not alleged.

Counts VII-IX allege violations of 18 U.S.C. § 2314, concerning interstate trans-
portation of stolen items worth $5,000.00 or more. Defendants contend that infring-
ing video games are not “‘goods, wares, mechandise,” etc., which can be the subject
of a prosecution under the statute.

The defendants have also filed a motion to suppress evidence seized pursuant to
several search warrants issued by United States Magistrates.

Finally, defendant Shapiro has moved to dismiss the indictment due to certain
expert testimony considered by the grand jury.

For the reasons stated below, these motions are denied.

117 U.S.C. § 506(a) provides as follows:
Any person who infringes a copyright willfully and for purposes of commercial advantage of
private financial gains shall be punished as provided in section 2319 of title 18.
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I

With respect to Counts I-VI, the defendants contend that dismissal is required be-
cause the indictment fails to charge “distribution” of infringing items. In Stern v.
Kaufman, supra, the Second Circuit held that video games are “audiovisual works”
subject to copyright protection. The indictment specifically alleges that “the defend-
ants did willfully and unlawfully . . . distribute to the public” infringing video
games (Indictment CR-84-51, at p. 4). .

Reproduction and distribution of copyrighted works are among the exclusive
rights of copyright owners 17 U.S.C. § 106. The present indictment does not charge
reproduction. It does allege distribution. The defendants attack this allegation by fo-
cusing upon other language in the indictment which charges the defendants with
publicly performing and displaying the video games (Indictment, CR-84-51, at p.4).

The argument is that public performances and displays do not constitute distribu-
tion and that the business arrangements of the defendants did not amount to distri-
bution. It is not necessary at this time to reach a legal conclusion upon the effect of
the charges of performance and display. In American Lithograph, Inc. v. Levy, 659
F.2d 1023, 1027 (9th Cir. 1981), the court stated that mere performance does not
amount to publication or distribution. However, the case does not stand for the
proposition that performance and display are immaterial to the question of distribu-
tion.

More significantly, the court cannot, on a motion to dismiss, accept the defend-
ants’ way of characterizing the various transactions involved in this case. The in-
dictment has charged distribution, and the government must now be given the op-
portunity to prove it. The motion to dismiss for failure to properly allege distribu-
tion is denied.

11

The motion to dismiss for lack of notice is also denied. The dates upon which the
alleged violations took place all occurred before the date of the decision in Stern v.
Kaufman. Before Stern, the question of whether video games qualified for copyright
protection was not definitively settled.

However, it is not necessary that the law be absolutely settled. A defendant is on
sufficient notice as long as the law is clear enough so that he is informed that the
course of conduct he contemplates may fall perilously close to the line which sepa-
rates what is legal from that which is not. Copyrightability of intangibles is hardly
a novel idea. United States v. Bottone, 365 F.2d 389 (2d Cir. 1966). The defendants in
this case were on sufficient notice that the conduct alleged in the indictment was
illegal. The motion to dismiss for lack of notice is denied.

I

The absence of an explicit allegation concerning a “first sale” is also not grounds
for dismissal of this indictment. The first sale doctrine is the principle that a copy-
right owner loses his exclusive right to sell a particular copy of his work after he
parts with title to that particular copy. United States v. Moore, 604 F.2d 1228 (9th
Cir. 1979). However, this doctrine applies only to copies that are lawfully made.
United States v. Drum, 733 F.2d 1503, 1507 (11th Cir. 1984).

The present indictment contains allegations which, if true, preclude the possibili-
ty of a first sale. Specifically, the defendants are charged with distributing “unlaw-
fully manufactured and unauthorized copies” of certain audiovisual works. The in-
dictment is therefore sufficient.

v

The defendants next attack the legal sufficiency of Counts VII-IX, which charge
them with interstate transportation of stolen goods. See, 18 U.S.C. § 2314. Primary
reliance is placed upon the Fifth Circuit’s decision in United States v. Smith, 686
F.2d 234 (1982). Smith held that the words, ‘‘goods, wares [or] merchandise,” as used
in 18 U.S.C. § 2314, were not meant to describe such incorporeal privileges as copy-
rights, 686 F.2d at 241.

However, Smith is not the law in this circuit. Judge Friendly’s opinion for the
Second Circuit in United States v. Bottone, 365 F.2d 389, stated in no uncertain
terms that intangible rights, embodied in tangible objects which are not themselves
stolen, can be the basis of a prosecution under 18 U.S.C. §2314. Accord, United
States v. Drum, 733 F.2d 1503; United States v. Gallant, 570 F.Supp. 303 (S.D. N.Y.
1983). The motion to dismiss Counts VII-IX is therefore denied.
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Defendant Shapiro’s motion to dismiss the indictment due to what he calls im-
proper testimony by a grand jury witness is also denied. Shapiro argues that an
expert witness’s grand jury testimony, in which he stated his opinion that the video
games at issue here infringed certain copyrights, usurped the function of the grand
Jury. This argument is not persuasive. The grand jury was free to accept or reject
this testimony concerning infringement. The grand jury also could have rejected one
expert’s testimony on the ground of bias. (The witness was an employee of the man-
ufacturer of the infringed games.) The defendants have failed-to overcome the pre-
sumption that the grand jury proceedings were conducted according to law.

VI

Finally, the defendants have moved to suppress physical evidence seized pursuant
to warrants signed by United States Magistrates in Buffalo New York and Newark,
New Jersey. This motion is also denied.

As a preliminary matter, the court notes that the government’s response to the
motion relies primarily upon the recent decision of the Supreme Court in United
States v. Leon—U.S.—52 U.S.L.W. 5155 (July 5, 1984). In that case, the Court modi-
fied the exclusionary rule, holding that it would not be applied to suppress evidence
seized in good faith reliance upon a search warrant. However, this does not mean
that trial courts ought to neglect making a determination of the probable cause
issue. In a case such as this one, involving a difficult criminal statute, the govern-
ment should have directed more of its energy toward the sufficiency of the affidavits
upon which the warrants were based.

The affidavit of Special Agent John D. Culhane was the basis for 30 warrants au-
thorizing searches of a Steerwell location in Cheektowaga, New York, and 29 busi-
nesses in the Buffalo area where allegedly infringing games leased by Steerwell
were located. An affidavit by Special Agent John F. Campanella was the basis of the
Yarrant authorizing the search of a Steerwell location in North Bergen, New

ersey.

The objects of both warrants were audiovisual works computer programs, and
business records relating to video games which were substantially similar or identi-
cal to video games which are protected by valid copyrights. Particular attention was
directed at games which were thought to infringe the following video games and
their respective copyright holders:

Video game Copyright holder
Galaxian Midway Manufacturing Co.
Pac Man Midway Manufacturing Co.
Rally X Midway Manufacturing Co.
Dankey Kong Niintendo of America Inc.
Amidar, Konami Industry Co., Ltd.
Frogger Gremlin industries, Inc., a/k/a

Sega Enterprises, Inc.

See Culhane affidavit [hereafter “Culhane.”] p. 4.

The Culhane and Campanella affidavits relied heavily upon investigators em-
ployed by the firms whose copyrights were allegedly infringed. For example, Robert
Landry of the Midway Company went to the City Lights bar in Buffalo and exam-
ined what he thought to be an infringement of the Pac-Man video game. The game
at the City Lights had the words “Pac Man” on it and was enclosed in a white cabi-
net. Landry concluded it as an infringing game, because real Pac-Man games are in
yellow cabinets with red Pac-Man figures. The electronic figures used in the game
at City Lights were identical to real Pac-Man figures (Culhane, app. 11-12.{ 29).

Jon Pederson is Technical Services Manager for Nintendo, Inc., holder of the Don-
key-Kong copyright. In January of 1983, he examined a game called “Congorilla” at
Masullo’s restaurant in Buffalo. He concluded that “the play of the game” was ex-
actly like Donkey-Kong, “‘except that the play sequences were out of order” (Cul-
hane, p. 9. ] 25).

Approximately one month earlier, Agent Culhane had posed as a person opening
a video arcade and spoke to Michael Sanders of Steerwell, Inc. Sanders told Culhane
that one had to be careful of copyright violations and that one could get into trouble
with “bad” games. Later, Culhane spoke with Peter Scattolini, a Steerwell manager.
Scattolini told Culhane that “ ‘Congorilla’ was supposedly an infringement on a
copyright and the Justice Department would normally investigate that type of viola-
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tion.” (Culhane, pp. 5-6, {1 12, 14, 17.) Culhane subsequently learned that in July,
1982, a federal court had issued a temporary restraining order preventing Steerwell
from infringing upon Donkey-Kong through the use of games called “Congorilla.”
“Crazy-Kong” and “Donkey-Kong” (Culhane, p. 5. { 12). )

Mr. Landry, Midway's expert, examined a game called “Galaxy” and concluded
that it infringed upon Midway’s copyright for Galazian. The game had been pur-
chased from Steerwell and had no copyright information on its electronic board.
Landry said that “the play of the game is exactly the same as . . . “Galaxian.’ ”
(Culhane, pp. 9, 10. { 26).

Landry reached a similar conclusion with respect to “Gobbler,” a video game also
purchased from Steerwell. He examined this game and noted that the figures were
different from those on Midway’s Pac-Man but that “the play” of the two games
wzﬁ iﬁlggtica.l. Landry’s opinion was that Gobbler was an infringing game (Culhane,
p.1l1, )~

In the same way, Mr. Landry made a determination that a game called “Bull
Frog” infringed Midway’s copyright for Frogger. Landry examined a “Bull Frog”
game at a Buffalo restaurant and saw that its electronic board had no copyright
information. He concluded that it was an infringing game (Culhane, p. 10, {27).
Moreover, Agent Campanella described the play of “Bull Frog” during a telephone
conversation with an attorney for Frogger’s copyright holder (Sega Enterprises). The
zﬁ%rney indicated that “Bull Frog” plays exactly as Frogger does (Culhane, p. 10,
A game called “Amigo” was described by Agent Campanella to Special Agent
Warren Flagg. Agent Flagg had done extensive work investigating infringements
upon a game called Amidar, whose copyright was held by Konami Industry Co., Ltd.
%taﬁg’s opinion was that “Amigo” infringed the Amidar copyright (Culhane, p. 12.

Agent Campanella examined an unnamed game at Millie and Dave’s bar in Buffa-
lo, New York. The game had no copyright information on it and had a play se-
quence similar to that of the Rally-X game. Midway holds the copyright for Rally-X.
Campanella described the untitled game to a Midway investigator. Based upon Cam-
panella’s description and the absence of copyright information, the investigator con-
cl:%utigd "t;at the game was an infringement of the Rally-X copyright (Culhane, pp.

-13. 31).

During the course of their investigation, the agents learned that “circuit boards”
which determine the play of a particular video game can be copied “relatively easily
and at minimal expense.” They also became aware that illegdl games usually can be
identified by the absence of a copyright notice or the presence of a false copyright
notice, logo, or label. Illegal circuit boards can be identified in the same way (Cul-
hane, pp. 3, 19, 34-35. 63).

The burden of proof in a criminal copyright case is particularly onerous. Works
which are very similar to a protected work may still be found not to infringe that
work. The nature of the offense is such that questions of probable cause must be
addressed most carefully, because it is not illegal to possess works which come close
to being infringements. If follows that it is, and should be, relatively difficult to es-
tablish the probability that criminal infringement has occurred. United States v.
Bily, 406 F. Supp. 726 (E.D. Pa. 1975).

The government’s theory, as revealed by the affidavits, is that Steerwell leased
video games to various businesses and that these games were substantially similar
to games protected by copyrights. Substantial similarity is established “when an av-
erage lay observer would recognize the alleged copy as having been appropriated
from the copyrighted work.” Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1021, 1022 (2d
Cir. 1966). TE is shown when the questioned work is so similar to the protected
work that “the ordinary observer, unless he set out to detect the disparities, would
be disposed to overlook them, and regard their aesthetic appeal as the same. “Peter
Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960). Further,
copyrights do not protect ideas, but only the expression of ideas. Atari, Inc. v. North
American Consumer Electronics Corp., 672 F.2d 607, 615 (Tth Cir. 1982). In a criminal
case, the elements of willfulness, and the purpose of commercial gain are added. 17
U.S.C. § 506(a); 18 U.S.C. § 2319. :

With these principles in mind. I find that there was probable cause to believe that
the video games called “Congorilla,” “Galaxy,” ‘“Gobbler,” “Bull Frog,” and
“Amigo,” were, respectively, infringements upon the copyrights for Donkey Kong,
Galaxian, Pac-Man, Frogger, and Amidar. I also find that there was probable cause
to believe that the untitled game at Millie and Dave’s bar infringed the copyright
for Rally-X and that the “Pac-Man” game examined by Mr. Landry at the City
Lights bar infringed the Pac-Man copyright.
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In the cases of “Congorilla.” “Galaxy,” “Bull Frog,” the untitled game, and the
“Pac-Man” game at the City Lights bar, persons employed by various copyright
holders viewed the games (or had them described to them) and concluded that they
were illegal games. The possible bias on the part of these persons may reduce their
credibility as witnesses before a jury, but the magistrate was entitled to accept their
conclusions, absent any indication of deliberate falsification. With respect to
“Amigo,” an agent experienced with investigating infringments of the Amidar copy-
right believed that Amidar was infringed.

However, a note of caution should be sounded. A magistrate’s determination of
probable cause would be facilitated if the agents affidavits contained more details
concerning the comparison between protected games and infringing games. The de-
tails would not need to be technical. The finding of substantial similarity is one that
is based upon the view of a lay person. See, Ideal Toy Corp. v. FAb-Lu Ltd., 360 F.2d
at 1022. Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d at 489. Accordingly,
probable cause could be established by a lay person’s description of the shape of a
game’s ‘figure, the pattern of play, the sounds that accompany the play of the
games, the scoring and other factors.

The lack of such detail in the affidavits accompanying the warrants in this case
does not prevent a finding of probable cause. The magistrates were informed that
copying circuit boards is rather easy. Several games had no copyright information
which is, as it were, a trademark of illegal games. Agent Culhane’s conversations
with Sanders and Scattolini at Steerwell’s store in the Buffalo area gave further in-
dication that the various games were illegal. Therefore, there was probable cause to
search Steerwell’s Buffalo area location for infringing games, circuit boards, and re-
lated business records.

There was also probable cause to search the 29 other Buffalo area locations.
Agents observed “Congorilla” games at twelve of these places,? “Bull Frog” at
four,® “Galaxy”’ at four,* “Gobbler” at six,5 bogus “Pac-Man” games at four,® an
untitled game similar to “Gobbler” at one,” untitled games similar to RALLY-X at
two,8 and a game called “Rally-Z" at one location.® Each location named in the war-
rants was a business to which agents had observed at least one video game which
they had reason to believe was illegal.

The warrant for the search of Steerwell’s location in North Bergen, New Jersey,
was also supported by probable cause. This warrant was issued on January 22, 1983,
two days after the execution of the warrant authorizing the search of Steerwell’s
Buffalo location. This warrant was based upon an affidavit by Agent Campanella.

The Campanella affidavit closely parallels the Culhane affidavit. However, it also
contains statements taken from Scattolini and Sanders shortly after they were ar-
rested during the search of Steerwell’s Buffalo area location.!® (Campanella affida-
vit, pp. 14-16.) Sanders and Scattolini admitted that Steerwell frequently handled
illegal, or “brown bag,” video games.

They also stated that these games were shipped from Buffalo to New Jersey every
month. Sanders said that Steerwell’s books at the Buffalo location were altered to
conceal the fact that Steerwell dealt with illegal games. Finally, Scattolini said that
Steerwell’s headquarters were at the North Bergen location. Thus, there was ample
probable cause to search this location for infringing games and related items.

’é‘ge xgoti%ns to suppress the evidence seized pursuant to the warrants are denied.

ordered.

2 e, Art's Deli, Alma’s Fun Shop, Barnaby’s, City Lights, Gem Soul City, Keith’s Deli,
Lloyd’s Lounge, The Maple Leaf, Masullo’s, McCompton’s, Miller’s Pub, and the Pollex Deli
(Culhane, pp. 17-30, 11134-36; 40-43; 45-47; 49-51, 55).

3 At Alma's, Barnaby's, Cameron’s, and Reid Superette (Culhane pp. 17-20, 31, §§34, 36, 39,

57).

4 6At5§21ub 1218, The Cracker Box Lounge, The Palladium, The Cavern (Culhane, pp. 22, 29, 33,
1140, 53, 60).

5 At Alma’s, Ciano’s, Kar-Cyn’s Straw Hat, Unnamed Bar, Squeezer Floyd's and The Gate
(Culhane, pp.17, 21, 23, 32-33, {134, 39, 44, 58, 59, 61).
40‘ABt)Alma's, Barnes’ Door, City Lights, and the Malamate (Culhane, pp. 17, 19, 21, 26, 1134, 37,

, 438).

"This game was seen at Pete's Pizzeria. Licensing records indicated that a PAC-MAN game
was at this location but no PAC-MAN game was observed there (Culane, p. 30, 154(b)).

8 At Millie and Dave's and at the Thruway Inn (Culhane, pp. 28, 34, {152, 62).

? At Barnes’ Door (Culhane, p. 20, {37).

19 Since the search of Steerwell’s Buffalo area location was supported by probable cause, so
too were the arrests of Sanders and Scattolini. Therefore, their statements were properly taken
after they were advised of their rights. No deficiency in the Miranda warnings is alleged here.
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United States of America v.Carmen Gallo and Alfred Melchiorre.

v the United States Distnet Court for the Western District of New York ©CR-24 50C.
‘Dated Decemtbrer 10, 19384,

Criminal Offenses—Distribution—Indictment.—An indictment for criminal
copyright infringement and conspiracy to infringe could not be dismissed on the grounds

John Patrick Pieri of Lorenzo & Pieri‘. Buffalo. N.Y ., for the defendant Gallo. Pagrick J.
Baker of Bureanaz, Baker & Humann. Buffalo, N.Y.. for the defendant Melchiorre, Salva-

tore R. Martoche, U.S. Atiurney, Kathleen M.
United States of America.

[Opinion in Full Text)

CURTIN. District Judge: The alleged distri-
bution of video games said to infringe upon
valid copyrights is at issue in this case. Sev-
eral motions are pending, many of which
parallel motions made in another video case,
United States v. Steerwell Corp.. et al.,
CR-84-51C. A decision and order denying
the motions in that case was issued Nov-
ember 16, 1984, There are, however, signifi-
cant differences between the two cases.

In the instant case, defendants are charged
with conspiracy to violate 17 U.S.C. § 506(a)
and 18 U.S.C. §2319(bX2)XB). relating to
copynight infringment (Count ] of the indict-
ment); substantive copyright infringment
(Counts 11—V); importation of merchandise
by means of false statements in violation of
18 U.S.C. §542 (Counts V1—V1HI); and smug-’
gling goods into the United States in viola
tion of 18 U.S.C. § 545 (Counts 1X and X).

Defendants have moved to dismiss all
. opunts of the indi tment and to suppress evi-
dence sciced pursuant 16 8 warrant. For the
reasuns discussed below, the motions are

denied.

I Motion to Dismiss Coumes I -V
D-foidants «laim that Counts 1V of the
indictinent do not properly allege violations
of 17 LU .S.C. §506(a) and 18 U.SC.
§2219%h¥2xB). Section 506 sets forth the
«rime of - copyright infringement; section

Mehltretier. Assistant U.S. Attorney, for the

2319(bX2XB) provides for a maximum pen-
alty of two vears’ imprisonment and a
$250.000 fine for violations of section 506(a)
if the offense
involves the reproduction or distribution,
during any one-hundred-and eighty-day
period, of more than seven but less than
sixty-five copies infringing the copyright
in one of more . . . audiovisual works.
(Emphasis added.)

Counts 11—V clearly charge that defend-
ants did “distribute to the public for sale,
perform publicly and display publicly ...
more than seven but less than sixty-five cop-
ies infringing the copyrights ..." (Indict-
ment. p. 4). Count | charges a conspiracy to
do this. Defendants argue that public per-
formance or display does not constitute dis-
tribution. They claim that only three
incidents of distribution are charged in the
indictment (paragraph 8 of the overt acts
alleges three sales of infringing boards). not
the statutorily required nunimum of seven.

As was stated by this court in Steerwell. it
is NOt Nnecessary to reach a legal conclusion at
this tine 4s to the effect of (he charges of
performance and display. Although the
Unitéd States Court of Appeals for the
Ninth Cirouit has concluded that mere per-
formanee 1~ not the equivalent of publica-
tion of distribution. that court did not huid
that performance ond display are immate
rial to the question of distnbution. Amen-
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- can Lithograph. Inc. v. Levy, 669 F.24 1023
{9th Cir. 1981,

The indicument has properly charged dis-
tribution. Whether the government can
prove that distrihution occurred and that it
imolved the requisite number of copies is a
question for trial. The motion to dismiss
Counts -V is denied.

11. Motion to Dismiss Counts VI—VIII

Defendants attack Counts VI—VII} on
1wo theories. The first is disposed of readilv.
Defendants allege that there was insuffi-
cient evidence before the grand jury to sup-
purt a charge of introducing goods into the
United States by means of a false statement
118 US.C. §542). They fail, however. to offer
any support for this allegation and so do not
overcome the presumption of regularity
which attaches to a grand jury indictment.
U'nited States v. Morano, 697 F.2d 923 (5th
Cir. 1983).

Defendants’ second ground of attack on
Counts VI—VIII meriis closer consideration.
Defendants maintain that. under section
542, the goods must have entered the county
“by means ol the false stalement; that
without the statement. the goods would not
have heen admitted. Defendants rely on
United States v. Teraoka. 669 F.2d 577 (9th
Cir. 19821, for this proposition.

The government asserts that, under sec-
tion 542, materiality to the irnportation pro-
cess s all that is required. 1t cites United
States v. Ven-Fuel, Inc., 602 F.2d 747 (5th
Cir. 1979). noting that the court in that case
read 3 matenality requirement into the stai
ute. However, that court seemed to read sec-
tion 542 in the same light as did the court in
Teraoka. 669 F.2d 577. The Ven-Fuel court
concluded that there must be a “logical

nexus” hetween the false statement and the
“actual importation.” Id. at 753 iemphasis
added).

In a recent Second Circuit dedision, the
court briefly disussed section 542, United
States v. Meldish, 722 F 2d 26 (1983), cert.
denied. _ U.S. _ 104 S.CL 1597 (1984). The
iourt nited that, under section 542, the at-
tempt o import goods must be *“by means
ol the false statement. Citing Teraoka, the
Court stated: “Section 542 concerns itself
only with whether a false statement was
made te effect or attempt to effect the entry
of the goods in question.” Id. at 28 (¢ mphdsls
added).

In this case, defendants are specificaily
i« harzed with three counts of imporing mer-
ta. {ise by means of a faise consumption
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entry form. The question in this case is
whether the merchandise would have been
admitied in any event. thereby showing that
the lalse stalemienits were not material lo
the entry of the games.

At oral arpument. the government admit-
ted that the game boards probably would
have been admitied even if defendants had
given the correct answers, Yet, it claims to
have evidence showing that, had defendams
been truthful about the value and purpose of
the goods. further investigation would have
ensued, eventually revealing the allegedly
infringing nature of the boards. This is an
issue for trial.

It should be remembered, however, that
the question of materiality, while resting on
a factual showing, is ultimately a legal issue.
Defendants’ motion to dismiss is denied for
the present. but defendants may raise it
again at trial.

1. Motion to Dismiss Counts IX and X*

Defendant Melchiorre seeks dismissal of
Counis IX and X, charging him with a viola-
tion of 18 L.S.C. §545. His theory is that
since section 545 speaks in terms of smug-
gling “goods™ or “merchandise.” it does not
apply to the facts of this case. Defendant
relies on United States v. Smith. 686 F.2d
1234 (5th (ir. 1982). in which the court held
that the words, “goods. wares or merchan-
dise,” as used in 18 U.S.C. §2314, were not
meant Lo describe incorporeal privileges,
such as copyrights. Section 2314 deals with
interstate transportation of stolen goods.

The law of this circuit is that intangible
rights can be the basis of a prosecution under
18 U1.S.CC. § 2314, United States v. Bottone.
365 F.2d 389 (2d (r. 1965). In similar fash-
ion, intangble rights can be the basis of a
prosecution under section 545, The motion
to dismiss Counts IX and X is denied.

IV Maotion to Dismiss for Lack of Notice

Defendant Gallo moves (o disnuss the in-
dictment for lack of sufficient notice that
video games could be suhject to the copy-
right laws. Defendant claims that this insuf-
ficient notice makes it “improbable” that he
was willful, a requisite element of all erimes
charged in the indictment.

As defendant Gallo points out. the S ond
Circunt first eaplicitly held 1hat the se-
yuence of sounds andoimages of 8 ides game
codd qualily for copynight predectm an
Stern Electronus, Inc. v Kaufman, 6i- F.2d
852. The case was decided January 20, 1982,
The indictment covers evenls oceurring af
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ter that date. between approximately June
1982 and January 1983.

Moreover as war noted by this court 1in

the Steerwell decisian, the law need not be
absolutely settled 10 put a defendant on no
tice. The fact that intangibles could be copy-
righted has been known since the decision in
United States v. Botivne, 365 F 2d 3K9. in
1966.
Defendants were on notice that video games
were capable of being copyrighted. The ques-
tion of their willfulness is a matter for trial ?
Defendant’s motion to dismiss the indict-
ment is denied.

V. Motion for Suppressiun of Evidence
Seized Pursuant to a Warrant

Defendants move to suppress evidence
seized pursuant to four search warrants.
Three authorized the searches ol 67--69 Al-
len Street. 79 Allen Street, and 177 Lancas-
ter Avenue and were issued Januarv 200
1983. The warrant authorizing the search of
the garage at 177 Lancaster Avenue was is-
sued February 16. 1983. Defendants claim
that the issuance of these warrants was not
based on probable cause and that the war-
rants did not describe with particularity
what was to be seized.

All warrants issued on the strength of 1two
affidavits by John P. Culhane, Jr., a special
agent of the Federal Bureau of Investiga-
tion. The first. covering three of the four
sites, was signed on January 20, 1983: the
sevond was signed February 16, 1983. The
objects of the warrants resulting from these
affidavits were audiovisual games, kevs to
these games, computer programs, and busi-
ness records covering games substantially
similar or identical to copyrighted video
games. The warrant focused on games be-
lieved to infringe on the following copy-
righted games. PAC-MAN, MS. PAC-MAN,
SUPER PAC-MAN, DONKEY.-KONG,
DONKEY-KONG JUNIOR. PENGO, and
FROGGER (January affidavit, p. 15).

The government srgues that the recently
decided upinion of the Supreme Court con-
trols. United States v Leon, U8 . 52

USLW 3155 J..'v 5 1S There. the
Court hinited the ~..px o1 the exclusionary
rule h.dding that i1 does not apply 10 sup.
press evidence seized in good faith reliance
on a =search warrant. However, as this court
stated in Steerwell. trial courts should not
avord making 8 determination on probable
cause befare turning to the question of good
faith reliance on a search warrant.

In this case. as in Sreerwell, the affidavits
relied partially on the opinions of investiga-
tors employed by the firms whose copyrights
were allegedly infringed. A game with
“Superstar” on the marquee was examined
by Jon Pederson. Technical Services Man-
ager {rom Nintendo of America, Inc., which
holds the DONKEY-KONG and the DON-
KEY-KONG JUNIOR copyvrights. Pederson
indicated that the “electronics” of the game
were exactly the same as the electronics of
DONKEY-KONG JUNIOR (January atfida-
vit, p. 9).

Robert Landy examined anotHer game
with “Superstar” on the marquee. Landy is
an investigator for Bally-Midway, Inc.,
holder of the PAC-MAN series of copy-
rights. He concluded merely that the “audio-
visual display of this video game was a copy-
right infringement on Bally-Midway's
‘SUPER PAC-MAN." " (January affidavit, p.
10).

Finally. agents contacted a Robert Crane,
an attorney representing Sega Enterprises,
Inc., which owns the coparight on PENGO.
Mr. Crane did not even examine the game,
He heard the “'play” of the game described
over the telephone by agents and cuncluded
that it infringed on PENGOQ (January affida-
vit, p. 10).

As we noted in Steerwell. the possible bias
on the part of these employ ees of firms hold-
ing copyrights mayv hurt their credibility
before a jury. but the magistrate was enti-
tled Lo acvept their conclusions. However,
the government is again reminded that the
magistrate’s inguiry into probable cause
would be significantly arded it the agents’
affidavits contained more detaited compari-
sons of protected games and infringing

Vin ats brel at puge 7. the 1 nited States Attor
ney noted that copynights alleped 16 have been
violated were duly reqpistered on the dates histed 1n
Counts T through V. However, the court notes
that v ol the games, PENGO wlioch furms the
bast= of Count V. was not duls registered until
Novembaer 2. 1982 (Regiatration ramtat 152 53Y,
Sers Enterprives). The anfnngetent chaned an
fe.unts M~V was sard 10 have hegun on (xtober 6,
1952, and continued unti) January 20, 1983. The
Ai~trittion charged m Counts 11—V was aaid to

have wccurred for a 180 day peread. ending Januan
20, 1983 Of curse there can be no indningetnent
orallegal distrhution unti! a game s pretecied by
copyripht In the : 2w of PENGQL the goversment
must prone cnough instanves ol distriblion oceur
nog atier its November 2. 1982 repi-tration daste
10 {ulill the statutory requirenients Evidence as
1o activitues involving PENGU before the registra-
tion date could perhaps be relevant to other mat-
ten. bul not Lo show copyright infringement or
wrongfu) dstribution of PENGO.
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Fane~ The dewails need not be technical: 8
finding of suh<tantial similarity is hased on
the view ol a lay person Ideal Tuy (urp v
Fah.-Lu Ltd.. 360 F.2d 1121 (2d Cir 1966).

Fortunatels. in this case. Agent Culhane’s
alfidas it did proside more details for two of
the games. DONKEY.KONG and PAC.
MAN. While at 69 Allen Street. Agent
Culhane plaved a game “identical in sound
and video™ 10 each of these games which he
states he has plaved in the past (January
affidavit, p. 5).

Additionally, Agent Culhane observed ap-
groximately 25 games with the label “Super
Star” on the front. Small pieces of masking
tape were attached to several machines with
names such as “Puck-man.” *“Donky-Kong™
and *‘Pengo” written on them. Agent
Culhane also saw stickers reading “"Made in
Taiwan" on these machines. At a later date,
Agent Culhane observed boxes large enough
to hold video games at 79 Allen Street.
These hores were stamped “Made in Tai-
wan.” An employee of defendant Gallo told
Agent Culhane that games are siored there
(January affidavit, p. 81. Defendant Gallo
also told Agent Culhane that he had a game
at his home. which is at 177 Lancaster Ave-
nue vJanuary affidavit, p. 11).

Finally. delendant Gallo made statements
which serve to bolster the magistrate's find-
ing uof probable cause. He advised Agent
Culhane sbout how to avoid having ma-
chines he might purchase confiscated by the
authorities (January affidavit, pp. 6-7).

Defendant Gallo told Cuthane he has 65
games. 10 of which are protected by copy-
rights. These are the newer games, such as
St PER PAC-MAN. Culhane was warned
that if he put one of these “patented’ games
into his arcade irmnmediatély, it would be
confiscated. He was advised to first buy a
garme not subject to sny copyrights and
therefure available lor evervone's use. This
wayr. defendant Galle <aid. he would avoid
being cheched by the authorities. Later,
Culhane could then substitute a “patented™
game.

It is difficult 1o establish probable cause
that 8 criminal copyright violation occurred,
because it is not illegal to possess something
which comes close to being a copyright in-
fringement. United States v. Bily, 406
F.Supp. 726 (E.D. Pa. 19750 The games in
this rase must be substantially similar to
games protected by copyrights. Substantial
similarity is established “when an average
lay observer would recognize the alleged
copy &8 having been appropristed from the

copvrighted work.” Ideal Toy Corp v. Fab
Lu. Ltd , 360 F 2d a1 1022,

The court finds there was probable cause
to believe delendants possessed and sold
video games which infringed on the cops-
rights of the games listed in the indictment.
Therefore. the court finds that there was
probable cause for the issuance of the three
warrants based on the January 20. 1983, affi-
davit of Agent Culhane. There was also
probable cause for the warrant authorizing
the search of the garage at 177 Lancaster,
based on Culhane’s February 16. 1983. affi-
davit. That later affidavit encompassed the
facts put forth in the January affidavit. It
also stated that only 17 suspect machines
were found in the first search, leaving 23
unaccounted for. A named informant told
agents more were stored in the garage at 177
g‘;ncsasler Avenue (February aftfidavit. pp.

-15).

Before moving to defendants’ next claim,
it should be noted that they also urge there
was no probable cause to believe the games
were infringing. because the affidavits failed
to state that there was no ““first sale.” Under
the first sale doctine. a copyright owner
loses his protection as to a particular copy
once he gives up title to that copy. No subee-
quent purchases of that particular copy will
infringe the copyright. But this doctrine
only applies 1o copies lawfully obtained.
United States v. Moore. 604 F.2d 1228 (9th
Cir. 1979). The affidavits never explicitly
state that defendants are not bona fide dis-
trihutors, but the whole theory of the affida-
vits is clearly that the copies were
unauthorized.

Defendant’s motion to suppress evidence
seized pursuant to the search warrants s
denied.

VI Motion to Suppress Evidence Found in
Detendant Gallo's Wallet

Defendant Gallo thoses 1o suppress items
taken from his wallet 4t the time of his
arrest. At the ime the ~carth warrants is-
sued on January 20. 1983 an arrest warrant
was issued for delevdant Gallo, The search
of his wallet was au'boerized as a result of
the arrest Umited Statex v McEachern, 675
F.2d 618 14th Cir 19%2) The maotion is
denied.

D!.‘f&‘ndanL\'. taatons fo d'\"ll.\\ ‘hl‘ llldiﬂ-
ment and for suppressom of evidence are

denied.
So ordered.
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