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COPYRIGHT ROYALTY TRIBUNAL AND U.S. 
COPYRIGHT OFFICE 

WEDNESDAY, MAY 1, 1985 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to call, at 2:15 p.m., in room 

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier, Synar, Schroeder, Morri­
son, Boucher, Moorhead, and Swindall. 

Staff present: Michael Remington, chief counsel; Deborah Leavy, 
counsel; Thomas E. Mooney, associate counsel; Audrey Marcus, 
clerk. 

Mr. KASTENMEIER. The committee will come to order. 
Without objection, the subcommittee will permit, today, the 

meeting to be covered, in whole or in part, by television broadcast 
and/or still photography, pursuant to rule V of the committee 
rules. 

Also, pursuant to a standing request of my chairman, both wit­
nesses this afternoon will be sworn in, in terms of testimony. 

I would like to make this opening statement. This afternoon, the 
subcommittee is pleased to continue its oversight of various agen­
cies that fall within our jurisdiction. Today's hearing will be on the 
two entities within the legislative branch of government: The Copy­
right Royalty Tribunal and the Copyright Office. 

The Copyright Royalty Tribunal was created by the Copyright 
Act of 1976. The Tribunal is composed of five Commissioners ap­
pointed by the President, with the advice and consent of the 
Senate. It presently has two vacancies, probably more a finding of 
benign neglect by the administration than a conclusion that the 
agency and its authority are unimportant. 

The Tribunal is important. It has general statutory authority to 
make determinations concerning copyright royalty rates in the 
area of cable television, phonograph records, jukeboxes, and non­
commercial broadcasting; and further, to distribute cable and juke­
box royalties deposited with the Register of Copyrights. 

To set the tone for this hearing, I would like to state that I have 
little doubt that the Tribunal is in dire need of reform. The sub­
committee has had a classic case of a broken agency on its hands. I 
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do not know whether the agency is broken beyond repair. I certain­
ly hope not. 

The purpose of the hearing, therefore, is to inquire as to whether 
the agency generally is effective and whether the Commissioners' 
relative lack of expertise, and I say this historically, in copyright 
law has hur t the Tribunal in terms of its deliberations; whether ju­
dicial review has been meaningful; whether the absence of clear 
guidance from Congress on how the Tribunal shall make rate deci­
sions creates a statutory defect that ought to be rectified. 

Now, I ought to point out, and I regret to do so, a recent article 
in Broadcasting Magazine raised several of these questions, and it 
also, of course, contained a discussion of a book, Foundations in 
Sand, authored by a Dr. Lawrence Hafstad with Marianne Mele 
Hall and John Morse. I have several questions about this publica­
tion that I will ask Ms. Hall during the course of the hearing. 

It is, of course, constitutionally the assigned job of the Senate to 
analyze and assess all factors in a person's record prior to confir­
mation. I have strong feelings that the House should not attempt 
to replicate tha t function. I will state, however, tha t this subcom­
mittee has an exceedingly high interest in whether public officials, 
particularly those appointed by the President of the United States, 
satisfy the public confidence conferred upon them. 

Presidential appointees are expected to uphold the Constitution, 
obey the laws of the land, and satisfy high ethical standards; they 
should, in exchange for relatively high salaries, work hard; and, fi­
nally, should be balanced and fair in the exercising of their judg­
ment. This was once aptly observed more than a century ago by a 
Member of the House of Representatives, Henry Clay: "Govern­
ment is a trust, the officers of the Government are trustees; and 
both the trust and trustees are created for the benefit of the 
people." 

Parenthetically, I would also address these comments to the em­
ployees of the Copyright Office, including the Register of Copy­
rights who is to be appointed in the near future. 

Now, I, at this point, would like to call upon the Chairman of the 
Copyright Royalty Tribunal to come forth. I am not clear whether 
the other Commissioners—Commissioner Ray and Commissioner 
Aguero—also desire to come forward with the Chair. 

Ms. HALL. They are not in attendance. 
Mr. KASTENMEIER. All right. 
Mr. SYNAR. Mr. Chairman, were the other two Commissioners in­

vited? 
Mr. KASTENMEIER. I don't recall specifically. It is the custom for 

Commissioners to come. I think technically they probably were all 
invited. 

Mr. SYNAR. Could we receive notice on why they are not with us 
today? 

Mr. KASTENMEIER. No; if they are not here—and I inquire again, 
are Commissioner Aguero and Commissioner Ray present today? 

They were not, I would say to the gentleman from Oklahoma, 
listed as witnesses, but it is customary for them to be here. 

Mr. SYNAR. Mr. Chairman, I would ask unanimous consent that 
the subcommittee, in writing, request an answer on why the two 
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Commissioners are not with us, so that we could have that for the 
record. 

Mr. KASTENMEIER. We can determine that. 
Mr. SYNAR. Thank you. 
Mr. KASTENMEIER. We have an independent communication from 

Commissioner Ray. 
Ms. Hall, would you stand, please, so I can administer the oath? 
[Witness sworn.] 
[Subcommittee and GPO staff have made necessary grammatical, 

spelling, and technical corrections to the official transcript. A copy 
of the original transcript is on file with the subcommittee.] 

Mr. KASTENMEIER. Ms. Hall, we have your statement, which is 
submitted I take it on behalf of yourself, Commissioner Ray, and 
Commissioner Aguero. I notice you have noted in your statement 
where one or another of you may have differed from the conclu­
sions therein. 

Ms. HALL. Correct. 
Mr. KASTENMEIER. We will accept the statement for the record 

together with the one-page statement of your new general counsel, 
Robert Cassler, as appendix E, together with other appendixes, and 
you may summarize your statement as you care to. 

TESTIMONY OF MARIANNE HALL, CHAIRMAN, COPYRIGHT ROY­
ALTY TRIBUNAL, ACCOMPANIED BY ROBERT CASSLER, GENER­
AL COUNSEL 
Ms. HALL. Thank you, Mr. Chairman. 
It is an honor to appear before this committee to report on the 

operations and functioning of the Copyright Royalty Tribunal. 
As you have stated, Mr. Chairman, we are a five-person Commis­

sion. Presently, there are three Commissioners onboard. We have 
had two vacancies since September 26 of this year. 

Our statutory responsibilities, as you have stated, in rulemaking 
are to set the rates in four areas of copyright compulsory licensing. 
We are also involved in adjudication; that is, in the distribution of 
royalties for cables' retransmission of copyrighted works and for 
the use of copyrighted works by jukeboxes. 

Our adjudication, or distribution, occurs yearly in both those 
areas. Our rate setting occurs yearly for PBS and occurs at varying 
intervals for the other three areas. This year we will be reviewing 
rates for the cable retransmissions and for Public Broadcasting. 

Our agency is small and our budget is small. We operate on ap­
proximately $758,000 for fiscal year 1986. That is up approximately 
$36,000 from fiscal year 1985, and $32,000 of that $36,000 increase 
is due to statutory increases in salary and benefits over which we 
have no control. 

The general administration of the agency is the next topic I 
would like to address. We have recently worked very hard at cen­
tralizing all of our files and automating our offices. It was particu­
larly important to centralize the administrative files and to cen­
tralize and organize our accounting records. 

In utilizing the newly purchased computer, we have been able to 
do a complete accounting review of all of our distributions. And we 
have found some errors in those distributions from the past. We 
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have corrected them to assure that all claimants receive equal pro 
rata shares of the moneys that are due to them as they become 
due. 

The next topic in my statement deals with the office personnel 
and support. We have recently hired a general counsel. And I 
would like to introduce Mr. Robert Cassler, our general counsel. 
We hired the general counsel under the strong recommendations of 
this body and the Budget Subcommittee. We were aware that here­
tofore those recommendations had been tendered and, in fact, ' 
money had been appropriated, and yet a general counsel was not 
hired until this year. We are very pleased to have Mr. Cassler on­
board, and we hope that he will help us in our pursuit of a more \ 
professional product from this agency. 

Mr. KASTENMEIER. I dislike interrupting at this point, but it is 
clear that we have a vote on, a very important vote. The vote is to 
consider the proposition to seat Mr. McCloskey from the State of 
Indiana. The four of us, accordingly, must go to the House floor. I 
would assume, following this vote, the House will entertain the 
whole proposition at some length and we will be undisturbed. We 
can, therefore, return I think in probably greater numbers. The mi­
nority will be fully represented when we return. 

That being the case, I think it is best to recess now. You may 
resume your testimony upon return. 

The committee stands in recess for 10 minutes. 
[Recess.] 
Mr. KASTENMEIER. The committee will come to order. 
When the committee recessed, 10 minutes ago or so, for a vote, 

Commissioner Hall was in the middle of her presentation, so we 
again will yield to you, Ms. Hall. 

Ms. HALL. Thank you. 
I believe I had just introduced our general counsel, which is the 

legal support we have brought onboard recently. It is my opinion 
that we firmly need some support in the area of economics, and I 
have so stated in my statement to the committee. This is my per­
sonal view. But much of what we deal with is very legal and very 
economic, and we need help in those areas. 

Our current calendar for this year will involve the distribution of 
the 1983 cable royalty fund, approximately $80 to $100 million by 
the time it is distributed, and the 1983 jukebox royalty fund, which 
will approach $6 million at the time it is distributed. Both of these 
adjudications have been commenced, a controversy has been de­
clared, and we have had pretrial conferences in those areas. 

In addition to the adjudication for this year, we will do rulemak­
ing. We have just completed the inflationary increase on the cable 
rates, which is mandated by the statute. We will, at the end of the 
year, adjust public broadcasting's rates as applied to their use of 
copyrighted works. That will involve a simple mathematical adjust­
ment at the end of the year. 

We anticipate one other major rulemaking proceeding, and that 
will be in response to a petition filed by Mr. Turner regarding an 
adjustment of the rates in 1985 of those signals which were recent­
ly deregulated, in 1980, by the FCC; 1985 is the window year in 
which rates set in 1982 due to the regulation in 1980 can be re­
viewed. To date, we have one petition filed, parties have until De-
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cember 31 to file their petitions to require the review of those 
rates. That as of the present time Mr. Turner's petition is the only 
one filed, and we will wait until we hear from all of the parties or 
until December 31 to begin review of those rates. 

We have two matters before the appellate Courts at this time. 
The 1979, 1980, 1981 and 1982 distributions of cable royalty funds, 
representing approximately $150 million, have been consolidated 
for a final appellate review. Oral argument will be heard on May 6, 
of this year. We are hopeful that the appellate court will again 
affirm those distributions. The 1982 jukebox distribution is on 
appeal in the Second Circuit. Oral argument was held in February. 
We hope that the decision will be rendered within the next 3 
months. Both of these appellate cases deal with rather complex 
legal issues, which I will be glad to address at the request of the 
committee. 

The last part of my report is simply to state that I agree with 
Congressman Kastenmeier that the agency does need some reform. 
I also agree that the agency is very important, especially as the 
cable industry is growing and the other industries that we regulate 
continue to grow. I believe that this agency can function and do 
what it was set to do by Congress, which is to examine and study 
in detail all the intricate technical and economic concerns in com­
pulsory licensing schemes. I believe that this is the best way to 
deal with compulsory licensing schemes. 

I believe with professional support, with our legal counsel, and 
possibly support for him, with the hiring of an economist, if the 
committee will advise me as to how best to proceed in that area, 
with the hiring of some additional support we can do what Con­
gress wants us to do in this area. I believe that possible legislation 
will be necessary to effectively carry out what Congress wants us to 
do in compulsory licensing, and I will answer questions in regard 
to how best to reform this agency. 

Once again, I believe the Copyright Royalty Tribunal is neces­
sary. The United States has always led the world in the production 
of entertainment. Our Copyright Royalty Tribunal can lead in the 
resolution of the many problems that are incumbent in the deliv­
ery of that entertainment to the people. With professional help and 
with the continued support of this congressional body, I believe we 
can do the job that Congress wants us to do. 

That is the close of my summary statement, and I request that 
my full statement be admitted as given. 

Mr. KASTENMEIER. Without objection, your statement in its en­
tirety together with the appendices attached thereto shall be made 
part of the record. 

[The statement of Ms. Hall follows:] 
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EXECUTIVE SUMMARY 
OF PROPOSED TESTIMONY 

OF CHAIRMAN MARIANNE MELB BALL 

The Copyright Royalty Tribunal is composed of three Reagan 
appointees. Chairman Marianne Mele Hall, Commissioner Edward W. 
Ray and Commissioner Mario F. Aguero, one general counsel, Robert 

( Cassler and three confidential aides who provide support serv­
ices. 

Our statutory responsibilities include rulemaking and adju­
dication. Our rulemaking involves setting royalty rates for the 

i four compulsory licenses in the Copyright Act which are for the 
use of copyrighted works by cable television, jukebox, public 
broadcasting, and phonorecords. Our adjudication involves the 
distribution of the fees collected pursuant to these licenses, 
for cable television and jukeboxes. 

Our FY 86 budget request is for $758,000, an increase of 
$36,000 over FY 85. $531,000 will be reimbursed from the royalty 
fund. 

We have recently automated our office and centralized our 
files to: 

1) maximize the use our limited staff, 
2) ameliorate our recordkeeping and storage problems, 
3) eliminate duplication of staff effort, 
4) institute an agency memory, 
5) provide better access to our master case files, 
6) review, analyze and correct our accounting procedures 
and records regarding distributions. 

We have recently hired a general counsel and have used out­
side counsel to study and reform our hearing procedures. With 
the aid of the Administrative Conference of the U.S., our general 
counsel is reviewing all the laws that pertain to this legisla­
tive branch agency for the purposes of rewriting our rules and 
instituting internal policy that better adheres to those other 
agency laws which, although not directly applicable, offer great 
guidance for internal Tribunal policy. 

It is the opinion of Chairman Hall that the Tribunal should 
hire a full-time economist under the statutory authority of 
$805(a). Commissioner Ray is in favor of utilizing the services 
of a part-time or outside economist, as needed. 

We have recently collected and enhanced our reference, re­
search and archive materials. 

We are adjudicating distributions for 1983 cable and jukebox 
funds. We are in the process of completing an informal rulemaking 
(rate-setting) for cost of living adjustment for the statutory 
cable rates. We anticipate a full-blown revisitation of the 
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controversial 3.75% marketplace rate which was set in 1982 due to 
the FCC deregulation of distant signals and syndicated exclusiv­
ity. We will adjust the rate for noncommercial broadcasting in 
December 1985. 

We are awaiting appellate decisions on the 1979-82 cable 
distribution determinations and the 1982 jukebox determinations. 

We are interacting actively with the public. Congress, other 
federal agencies, trade associations and prominent copyright and 
communications counsel. 

We are consulting on foreign application of compulsory li­
cense, on domestic studies and on possible legislation. 

I believe that the Copyright Royalty Tribunal is a vital 
organization with the clear purpose of relieving Congress of the 
intricate, technical details embodied in compulsory licensing 
schemes. With the acquisition of some professional staff and the 
establishment of a permanent chairmanship with authority to set 
internal policy, I believe this Tribunal can so relieve the Con­
gress. This will benefit Congress, the industries involved, the 
courts, the public, and can serve as an example to other coun­
tries. 

The United States has always led the world in the production 
of entertainment. We should lead the world in the resolution of 
the very difficult legal and economic problems incumbent in the 
delivery of that entertainment to the people. 

Respectfully submitted, 

Marianne Mele Hall 
Chairman 
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COPYRIGHT ROYALTY TRIBUNAL 

1. CREATION, HISTORY, MEMBERSHIP 

The Copyright Royalty Tribunal (Tribunal) was created by 
5801(a) of the Public Law 94-553, the General Revision of Copy­
right Law of 1976, (Title 17 of the United States Code). It 
commenced operations in November 1977 with five Commissioners 
appointed by President Carter with the advice and consent of 
Senate: Thomas Brennan, Douglas Coulter, Mary Lou Burg, 
Clarence James, Frances Garcia. 

Thomas Brennan and Douglas Coulter served their full seven 
year terras until September 26, 1984. Mary Lou Burg served until 
her death in May 1983. Frances Garcia served her full five year 
term until September 1982. Clarence James resigned in May of 
1981. The chairmanship rotates by seniority. 

Katherine Ortega was appointed by President Reagan to 
succeed Francis Garcia. She resigned in September 1983 to 
become the Treasurer of the United States. Edward w. Ray was 
appointed by President Reagan to succeed Clarence James. 

Effective September 26, 1984, the present Tribunal consists 
of three President Reagan appointees: Edward W. Ray, as of Feb­
ruary 1982, Mario F. Aguero, as of May 1984 and Marianne Mele 
Hall, as of July 1984. Edward W. Ray and Marianne Mele Hall will 
serve until September 1989. Mario F. Aguero will serve until 
September 1991. Mrs. Hall is serving as chairman from December 
1, 1984 to December 1, 1985. Biographical sketches of the 
Commissioners are at appendix A. 

Two seats remain vacant since the expiration of the terms 
of Commissioners Brennan and Coulter on September 26, 1984. 

2. STATUTORY RESPONSIBILITIES 

The Tribunal's statutory responsibilities are detailed in 
sections 111, 115, 116 and 118 of Title 17 U.S.C. The Tribunal 
is involved in rulemaking and in adjudication. Our rulemaking 
proceedings involve setting royalty rates for the four compul­
sory licenses authorized under Title 17. The compulsory li­
censes are for: 

1) secondary transmissions of copyrighted works by cable 
television ($111), 

2)'production and distribution of phonorecords (S115), 

3) public performances of musical works by coin-operated 
phonorecord players (jukeboxes) ($116), 

4) the use of copyrighted works in connection with 
noncommercial broadcasting ($118). 
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The Tribunal's adjudication proceedings involve distribu­
tion of cable television and jukebox royalties collected, as per 
the foregoing, to the copyright owners. The Tribunal does not 
distribute royalties for phonorecords (S115) or noncommercial 
broadcasting ($118). This is handled privately by the parties 
involved. 

3. BUDGET 

Our budget request for FY 86 is $758,000 of which $531,000 
will be reimbursed from the royalty funds. 

The FY 86 budget request shows a net increase of $36,000 
over FY 85. $31,700 of this increase is due to cost of living 
salary increases, and increases , in benefits for new hires as 
mandated by P.L. 98-21. 

The remaining $4,300 increase is due primarily to infla­
tionary increases in the costs of office supplies and services. 
We have also reallocated some of the FY 85 requests to more 
realistically reflect our needs. Our budget request is at 
appendix B. 

4. GENERAL ADMINISTRATION 

A. OFFICE AUTOMATION - CENTRALIZATION OF FILES 

In keeping with the legislative history and mandate, the 
Copyright Royalty Tribunal has remained a small, independent, 
legislative agency. It is currently staffed with one general 
counsel and three confidential assistants who provide support 
services for the three commissioners. 

We have recently acquired a Corapucorp Omega 785 word proc­
essing system which has increased the efficiency of this limited 
staff. It is anticipated that this computer will ameliorate the 
growing concern with the storage and retrieval of approximately 
700 cable royalty claims yearly. We are currently utilizing 
this computer to centralize and organize our administrative 
files, our master case files and our accounting records. 

The centralization of the administrative files will maxi­
mize the use of our limited staff, will minimize our 
recordkeeping and storage problems, wi41 eliminate duplication 
of staff effort and will institute an agency memory. 

The organization and centralization of our master case 
files will inure the benefits above as well as provide better 
access to hearing records, actions, determinations, etc. for 
reference in our present hearing calendar and for our appellate 
proceedings. 

Lastly, our computer was invaluable in the compilation, 
centralization and organization of our accounting records. We 
have just completed a review of all past distributions for cable 

3 



12 

and jukebox. This review revealed that we have distributed 
$140,109,714 in cable royalties for the years 1978 through 1982. 
The total cable royalties collected from 1978 through 1984 is 
approximately $309,179,344 as of April 8, 1985. This review also 
revealed that we have distributed $11,073,560 in jukebox royal­
ties for the years 1978 through 1983. The total jukebox royal­
ties collected for 1978 through 1984 are approximately 
$17,173,852 as of September 30, 1985. 

In the course of this review we determined that some par­
ties had not received equal pro rata shares of their allocation 
which meant that expenses and earnings on the remaining fund 
were not being distributed equitably among all claimants. We 
corrected this situation. We also equalized pro-rata distribu­
tions to those claimants whose awards had been altered by appel­
late decisions. 

Lastly, we determined that the percentage methodology that 
had heretofore been used to distribute fees was illusive in that 
the percentages as distributed, diminish in numerical size as the 
remaining fund continues to grow. In light of that realization, 
we reworked our partial distributions for 1979 - 1982 cable 
royalty fees against real dollar figures and were therefore 
able to distribute more of the funds while still preserving 
sufficient funds to protect all claims currently on appeal. 

The results of this review and subsequent activities is 
summarized in the chart in appendix C. Detailed charts of the 
distributions to each claimant group as per each partial distri­
bution over the seven year history are available to the Judici­
ary Committee upon request. 

B. PROFESSIONAL SUPPORT 

1. Legal 

House of Representatives Report No. 94-1476 (94th Congress, 
2nd Session, 1976) had indicated legislative intent that all 
professional responsibilities be performed by the commissioners 
"except where it is necessary to employ outside experts on a 
consulting basis." However, recent legislative hearings and 
proposed legislation has indicated strong recommendations by 
Congress that the Tribunal hire some professional staff. Pursu­
ant thereto and in accordance with 5805(a) of Title 17, the 
Tribunal hired a general counsel, Robert Cassler on March 4, 
1985. 

Mr. Cassler has served the FCC for eight years in the 
Private Radio Bureau doing rulemaking proceedings, in the Mass 
Media Bureau as a supervisor of a legal staff, and in the Office 
of Administrative Law Judges assisting the judges in the conduct 

Section 805. Staff of the Tribunal 
(a) The Tribunal is authorized to appoint and fix the 
compensation of such employees as may be necessary to carry 
out the provisions of this chapter, and to prescribe their 
functions and duties. 

4 
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of cellular radio comparative hearings. His biographical sketch 
can be found in appendix D. 

Section 805(b)'' of Title 17 allows the Tribunal to procure 
"temporary or intermittent services" of professionals as needed. 
Pursuant thereto, the Tribunal commissioned a review of its 
administrative and hearing procedures by the law firm of Rice, 
Carpenter and Carraway, Arlington, VA. This memorandum, which 
incorporates the 1981 GAO study, provides an excellent history, 
summation of procedures, comparison with other similarly situ­
ated agencies, and recommendations for internal and possible 
legislative reforms for the Tribunal. It is available to the 
Judiciary Committee upon request. 

This study is being used to reform our hearing procedures 
for both our adjudication (distribution) and rulemaking (rate 
setting). Earlier we had solicited public comment on procedural 
reforms. These comments and this Rice, Carraway & Carpenter 
study were made available to all interested parties in the 1983 
cable distribution which commenced April 15, 1985. The parties 
have subsequently negotiated a stipulated agreement of proce­
dural reforms and a calendar for this upcoming proceeding. We 
have accepted their agreement and calendar and will test these 
reforms in this distribution hearing. We will again solicit 
public comments on procedural reform for our rulemaking proce­
dures and hopefully achieve a similar synthesis and agreement. 
We will then codify both sets of procedural reforms in a revi­
sion of 37 C.F.R. 

Our General Counsel is currently reviewing all other as­
pects of 37 C.F.R. and the laws which impact on our agency. With 
the aid of the Administrative Conference , we hope to rewrite 37 
C.F.R. to achieve closer conformance with the letter of the laws 
which govern the conduct of our agency such as the Administra­
tive Procedure Act, and the spirit of acts such as Executive 
Order 12291 which do not govern this agency because it is a 
legislative branch agency. 

2. Economics 

There has been some Congressional concern for the hiring of 
a chief economist. It is the opinion of Chairman Hall that an 
economist is vital to our rulemaking (rate-setting) and would be 
helpful to our adjudication (distribution). 

The intent of Title 17 O.S.C. SS801(b)(l)3 and (b)(2)(A)(B) 

•'Section 805. Staff of the Tribunal 
(b) The Tribunal may procure temporary and intermittent 
services to the same extent as is authorized by section 
3109 of Title 5. 

3Section 801(b)(1) 
"(b) Subject to the provisions of this chapter, the purposes 
of the Tribunal shall be— 

(1) to make determinations concerning the adjustment 
of reasonable copyright royalty rates as provided in 
sections 115 and 116, and to make determinations as to 

s 
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and (D)* is to require economic considerations in our rulemaking 
function. This function has grown to impact on approximately 
550-600 million dollars that will pass from the users of copy­
righted works to the owners in 1985. The Tribunal will collect 
and distribute approximately 120-150 million dollars for cable 
retransmissions and approximately 6 million dollars for jukebox. 
Private societies will collect and distribute approximately 4 
million dollars for public broadcasting and 380-400 million 
dollars for phonorecords based on the rates which the Tribunal I 
set. Chairman Hall believes an economist would greatly enhance 
this royalty rate setting that concerns so much of the U.S. 
economy. 

Chairman Hall also believes that the Tribunal could use 
an economist in its distribution of 80 - 100 million dollars in 
1985 which represents the 1983 royalty funds. This distribution 
will have an impact on the industry recipients. Further, our 
allocation of this money is often dependent upon our understand­
ing of the economic bases of the owner's industries and the 
economic benefit or harm that accrues to broadcasters or cable 
operators based on their respective use of copyrighted works. 

reasonable terms and rates of royalty payments as pro­
vided in section 118. The rates applicable under sec­
tions 115 and 116 shall be calculated to achieve the 
following objectives: 

(A) To maximize the availability of creative works 
to the public; 
(B) To afford the copyright owner a fair return 
for his creative work and the copyright user a 
fair income under existing economic conditions; 
(C) To reflect the relative roles of the copyright 
owner and the copyright user in the product made 
available to the public with respect to relative 
creative contribution, technological contribu­
tion, capital investment, cost, risk, and contri­
bution to the opening of new markets for creative 
expression and media for their communication; 
(D) To minimize any disruptive impact on the 
structure of the industries involved and on gener­
ally prevailing industry practices. 

'Section 801(b)(2)(A) requires consideration of: 
"(i) national monetary inflation or deflation, 
(ii) changes in the average rates charged cable subscrib­
ers... to maintain the real constant dollar level... 

Section 801(b)(2)(B) requires the Tribunal to "...con­
sider... the economic impact on copyright owners and users." 

Section 801(b)(2)(D) requires consideration of "national 
monetary inflation or deflation...to maintain real constant dol­
lar value of the exemption." There are many more such examples 
of economic concerns throughout Title 17 dealing with cable 
(111), phonorecords (115), jukeboxes (116), and public broadcast­
ing (118). 
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It is the opinion of Commissioner Edward Ray that the 
Tribunal should utilize the services of a part-time or outside 
economist, only as needed. Commissioner Ray supports the recent 
Tribunal opinion in its FY 86 Budget request that there is 
currently an insufficient need for a permanent full-time econo­
mist. He believes the Tribunal's employment of a general coun­
sel and its utilization of a part-time economist will be 
responsive to Congress's concern for improved Tribunal determi­
nations as well as to its concern for a substantial reduction in 
the current budget deficit. 

C. REFERENCE, RESEARCH AND ARCHIVE MATERIALS 

We have recently updated our library reference books and 
trade periodicals file. We have increased our number of trade 
periodicals with 5-10 free subscriptions. We have approached 
those 10 periodicals for which we pay and asked for gratis 
subscriptions. Most have complied. 

We have compiled an archive of our legislative, budget and 
oversight hearings, we hope to compile law review articles 
concerning our Tribunal and similar foreign tribunals for re­
search and reference. 

We hope to reorganize and systematize our master case 
files. We have instituted a program of utilizing legal externs 
(students on a voluntary basis) to assist in these projects. 
They should begin this June. 

We have recently collected all our cable distribution and 
rate determinations and the appellate decisions for publication 
by Shepard-McGraw-Hill as an appendix to a comprehensive work on 
cable TV, by Ira Stein of Falcon Cable, Inc. He has asked 
Chairman Hall to write the preface. 

We have provided the general counsel of the Copyright 
Office with a complete and indexed book of all our 
determinations and appellate decisions with the hope that they 
will be incorporated in their series, Copyright Decisions. 

5. STATUS OF PROCEEDINGS 

A. CURRENT CALENDAR - ADJUDICATION (DISTRIBUTION) 

The Tribunal's adjudication proceedings consist of the 
yearly distribution of cable television and jukebox royalties 
which are deposited with the Licensing Division of the Copyright 
Office. Full fees for any given year are deposited after the 
close of that year. Copyright owner's claims for these fees are 
filed with the Tribunal during the following year, therefore, 
the Tribunal's distribution proceedings run approximately two 
years behind. In FY 85, the Tribunal will determine distribu­
tion on 1983 cable royalty fees and 1983 jukebox royalty fees. 
A controversy has been declared in both and pretrial conferences 
have been held. We anticipate 20-30 hearing days collectively. 



16 

The major issue in the 1983 cable distribution of approxi­
mately $80 million dollars will be the distribution of those 
funds collected through the syndicated exclusivity surcharge. 
This is the first year of said collection. The major issue in 
the 1983 jukebox distribution will be the Tribunal's precedent 
for burden of proof requirements of the non-settling petitioner. 
This issue is currently on appeal in the 2nd Circuit for the 
1982 jukebox distribution. 

B. CURRENT CALENDAR - RULEMAKING (RATE-SETTING) 

On a yearly basis, and pursuant to S118 of Title 17, the 
Tribunal announces a cost of living adjustment to be applied to 
compulsory royalty rates paid by non-commercial broadcasting 
entities licensed to colleges and universities for the perform­
ance of musical compositions. The adjustment for FY 85 was 
determined on December 1984 to be 6.1% effective January 1, 
1985. In 1987, the terms and rates for all public broadcasting 
entities will be reconsidered. 

In 1985 the Tribunal can be petitioned to reconsider its 
royalty rates for cable retransmissions. The Tribunal was 
petitioned to make a cost of living adjustment for statutory 
distant signals. The proceeding was commenced by the Tribunal 
through informal rulemaking in March, 1985. The interested 
parties negotiated a settlement which the Tribunal put forth 
for public comment. A final rulemaking order will be published 
in the Federal Register in April or May, 1985. 

The Tribunal was petitioned in March, 1985 by Turner Broad­
casting Systems, Inc. to review the rate for distant signals 
which were deregulated by the FCC in 1980, as it applies to 
WTBS. The Tribunal expects to.be petitioned by other parties 
and to commence a hearing later this year. We anticipate 20 - 30 
days of hearings, extending into FY 86. 

In FY 86, The Tribunal is not required to make any other 
adjustments in the rates except for the yearly PBS rate 
discussed above. In FY 87, the Tribunal can be petitioned to 
reconsider the rates for making and distributing phonorecords. 

C. APPELLATE PROCEEDING 

The Tribunal had published a final determination for 1979 
cable royalty fees in March 1982, which determination was ap­
pealed in the U.S. Court of Appeals for the D.C. Circuit. 
[Christian Broadcasting Network v. CRT, 720 F.2d 1295 (1983)]. A 
decision was rendered on October 25, 1983. This decision af­
firmed the Tribunal's determination in all respects but three. 
The Appellate Court remanded the following issues: 

1) National Association of Broadcasters (NAB) claim of 
part of the Joint Sports share, 

2) Devotional claimant's zero award in the Phase I pro­
ceeding , 

3) Commercial radio's zero award in the Phase I proceed-

8 
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ing. 

The Tribunal accepted a voluntary agreement in lieu of 
reconsidering the NAB claim and accepted evidence on the other 
two remand issues. Upon reconsideration, the Tribunal granted 
the Devotionals .35% of the Phase I fund. This was a result 
of reevaluating some of the evidence and apportioning different 
weight to the criteria of benefit and harm. 

The Tribunal reconsidered and again denied an award to 
commercial radio, but offered a clearer explanation. The Tribu­
nal acknowledged that the claim was justified but asserted it 
was unquantifiable. The Tribunal stated it was unable to dis­
cern a marketplace value for the (|£ minimis input of the non-
music portion, of commercial radio. 

The determination of these remand issues was published on 
January 20, 1984. It has been appealed. The Justice Department 
is representing the Tribunal. 

On March 7, 1983, the Tribunal rendered a final determina­
tion on the 1980 cable royalty fees which was also appealed in 
U.S. Court of Appeals for the D.C. Circuit. On February 9, 
1984, upon receiving the 1979 remand decision, the Tribunal 
moved the court to remand the 1980 case consistent with the 1979 
opinion. The motion was granted. 

Upon reconsideration, the 1979 remand decision was adopted 
for the 1980 cable royalty determination with the exception that 
the distribution of the Devotionals' share be pro rata shared 
among all Phase I claimants as opposed to the MPAA absorbing the 
full impact of the Devotionals' share as was done in the 1979 
remand. This reconsideration is likewise on appeal. 

In FY 83, the Tribunal accepted a negotiated agreement on 
the 1981 cable royalty distribution. The determination was 
rendered on February 28, 1984. Said determination also adopts 
the 1979 determination and is likewise awaiting the decision on 
the appeal of the remand. 

In FY 84, the Tribunal declared a controversy and conducted 
hearings on the 1982 cable royalty distribution. A determina­
tion was rendered in September 25, 1984. This determination has 
been appealed and has heen consolidated with the 1979-81 remand 
appeals. Oral argument is set for May 6, 1985. 

In FY 84, the Tribunal accepted a negotiated agreement on 
the 1982 jukebox distribution. This has been appealed in the 
2nd Circuit Court of Appeals. The oral argument was heard in 
February, 1985. We are awaiting a decision. 

6. PUBLIC RELATIONS 

We anticipate major substantive, procedural and possibly 
legislative reforms of the Tribunal during FY85-86. We are and 
will continue to solicit public comment on all aspects. In 
addition we hope to keep the public informed through press re-
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leases and the public information office of the Licensing Divi­
sion of the Copyright Office, who have been most supportive and 
helpful. We intend to work with them to produce a brochure on 
the Tribunal to supplement our public inquiry letters. 

We have recently met with prominent personalities, Congress 
and other federal agencies such as FCC, Justice, OTA, CSR, and 
Copyright Office and many emminent copyright attorneys and trade 
representatives for the purpose of introducing this new Tribunal 
and establishing liaisons, including being placed on many mailing 
lists. Almost all visits resulted in support and encouragement 
for the initiatives this Tribunal has undertaken. 

7. CONSULTATIONS 

A. INTERNATIONAL - CHINA, CANADA 

The Tribunal has conferred with Dr. Yang, a member of the 
Copyright Law Revision Committee, Ministry of Interior, Republic 
of China as to the feasibility of a Tribunal for his country. The 
Tribunal is currently consulting with Richard Beaird of NTIA with 
regard to possible legislative or negotiated solutions to 
Canada's lack of cable copyright reimbursement to U.S. copyright 
owners. We expect to be called on again as the cable copyright 
problem reaches more countries. That is why we hope to compile 
the research materials explained earlier. 

The United States has always led the world in the production 
of entertainment. The U.S. Copyright Royalty Tribunal should 
lead the world in the resolution of the very difficult legal and 
economic problems incumbent in the delivery of entertainment to 
the people. 

B. DOMESTIC - OTA, LEGISLATION 

We have consulted on several occasions with the Office of 
Technology Assessment on their study of intellectual property 
requested by Congressmen Rodino, Kastenmeier, Moorhead, Fish and 
Senator Mathias. We remain available and await the results. 

Chairman Hall has recently sent possible draft legislation 
for a reintroduction of H.R. 6164 to House Counsel Mike 
Remington. Chairman Hall's submission is intended to provide 
only her opinion with the hope that the subcommittee will apply 
its vast wisdom and experience in this area, to correct and 
conform this draft to the policy objectives of our Congress. 

Commissioner Ray and Commissioner Aguero will be sending his 
opinions to the subcommittee at a later date. 

10 
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APPENDIX A. 

BIOGRAPHICAL SKETCHES OF COMMISSIONERS 

MARIANNE MELE HALL 
Chairman 

MARIANNE MELE HALL was born in N.Y., N.Y., and raised in 
suburban New Jersey. She received her J.D. degree from Rutger's 
School of Law, Newark, in 1978. She is admitted to practice in 
New Jersey, District of Columbia, U.S. Claims Court and U.S. 
Supreme Court. 

Mrs. Hall studied copyright at Rutgers Law School and served 
as a summer intern on the General Counsel's Staff, Copyright 
Office, during the implementation of the 1976 Revision in 1977. 
Among other projects, she assisted in the compilation of a 20 
year legislative history on the 1976 Act. 

Mrs. Hall has taught law at several local schools including 
Northern Virginia Law School since 1978, Antioch School of Law, 
and the University of D.C. She has taught Copyright Law as well 
as Commercial Law, Contracts, Federal Procurement Law, Conflicts 
of Law, Wills and Trusts and Law in the Business Environment. In 
addition she has maintained a limited corporate practice. 

Formerly, Mrs. Hall was employed by Eastern Airlines, Riggs 
National Bank, NS&T Bank, High Frontier, Inc., and ISS Energy 
Systems, A/S. 

She is co-author and/or consultant to four books in the 
fields of politics, economics and national defense. 

Mrs. Hall is married to Dennis B. Hall, M.D. They reside 
in Falls Church, VA with their daughter. Rose Anne. 

EDWARD W. RAY 
Commissioner 

EDWARD W. RAY was born in Franklin, North Carolina and has 
lived in Los Angeles, California for most of his life. He re­
ceived an AA degree in business administration from Los Angeles 
City College and a bachelor of professional studies (major in 
commercial music and media communications) from Memphis State 
University. He completed advanced real estate studies in ap­
praisals, marketing, finance and taxation from UCLA and Los 
Angeles City College. 

He has had a long successful professional career as a mu­
sic/entertainment executive in Hollywood, California and Memphis, 
Tennessee. During his career he served as vice president of 
Capitol Records, Inc., MGM Records, Inc., Pierre Cassette/Burt 
Sugarman Television Production Company and was president of Eddie 
Ray Music Enterprises. 

12 
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He has been involved in the development of successful re­
cording careers for many artists including Fats Domino, Rick 
Nelson, The Osmonds, Sammy Davis, Jr., Mel Tillis and Kenny 
Rogers. 

As a division of Eddie Ray Music Enterprises, he founded and 
operated a commercial music school, The Tennessee College for 
Recording Arts. 

He was appointed by President Ronald W. Reagan as a commis­
sioner of the Copyright Royalty Tribunal in 1982 and served as 
chairman from December 1, 1982 to December' 1, 1983. 

MARIO F. AGUERO 
Commissioner 

Mario F. Aguero was born in Cuba. He came to the United 
States in 1960 and resides in New York, New York. 

Mr. Aguero has had a successful career in the entertainment 
field as a producer in television, motion pictures, stage shows, 
concerts, etc. He was founder and president of the organization 
A.R.T.E. (Artists in Radio Television and Spectacles). Mr. 
Aguero is also a strong businessman and entrepreneur. He has 
served as the president-owner of Caribe Artists Corporation, 
Havana East Restaurant Corporation, Mario Aguero Productions 
Inc., and Amalia Realty Corporation; as well as, vice-president 
owner of Enterprises Latinos L.T.D. and Mariomar Inc. 

Mr. Aguero has had a successful political career as a cam­
paign organizer. He specializes in fundraiser activities and 
Spanish campaign medias. 

Mr. Aguero was nominated by President Ronald Reagan as a 
Commissioner of the Copyright Royalty Tribunal for a term of 
seven years from September 1984. 

\ 
He is married to Lilia Lazo, an actress and a painter. They 

have one son, Mario Alexander. 

13 
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APPENDIX B. 

FY 86 BUDGET REQUEST 

11.1 Salaries & Compensation 
12.1 Personnel Benefits 
21 Travel & Transportation 
23A Postage 
23B Local Telephone 
23C Long Distance Telephone 
23E Rental of Equipment 
23F Rental of Space 
24F Printing, Forms 
25D Services of Other Agencies 
25G Maintenance & Equipment Repair 
25K Cost of Hearings 
26A Office Supplies 
31 Books & Library Materials 
31H Equipment 

Total Funds Requested 
Rounding 
Total Royalty Transfer 
Total regular bill appropriation 

FY 85 
Allocation 

$512,000 
52,000 

500 
1,000 
2,500 
1,500 

400 
73,000 
20,000 
20,000 

lir 2,400 
34,000 
1,500 
1,200 

0 

$722,000 

$505,000 
$217,000 

FY 86 
Request 

$524,200 
71,500 
2,000 
1,000 
3,500 
1,500 

400 
73,000 
18,000 
20,000 
3,100 

32,500 
2,000 
2,000 
3,600 

$758,300 
(300 

531,000 
$227,000 

14 
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APPENDIX C. 
COPYRIGHT ROYALTY TRIBUNAL 

HISTORY OF DISTRIBUTIONS 

CABLE ROYALTY FEE FUND 

Calendar 
Year of 
Collection 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

( 

Approximate 
Value 
of Fund 
as of 
3/7/85 

$ -0-

946,736. 

3,881,539. 

1,411,262. 

1,750,635. 

77,223,000. 
(3/28/85) 

83,856,488. 
as of 4/8/85) 

Amount 
Distributed 
as of 3/7/85 

517,659,021.81 

22,721,645. 

23,843,552. 

33,870,267. 

42,015,229. 

-0-

-0-

Aproximate 
Total Value 
of Fund 

517,659,021.81 

23,668,381. 

27,725,061 

35,281,529. 

43,765,864. 

77,223,000. 
(3/28/85) 

83,856,488. 
(4/8/85) 

Percentage 
Distributed 
as of 
3/7/85 

100. 

96. 

86. 

96. 

96. 

-0-

-0-

JUKEBOX ROYALTY FEE FUND 

Percentage 
Calendar Approximate 
Year of Value 
Collection of Fund 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

5 -0-

-0-

-0-

-0-

172,944. 
(7/18/85) 

100,628. 
(3/21/85) 

5,826,720. 
(9/30/85) 

Amount 
Distributed 
as of 3/7/85 

51,124,326.39 

1,359,869.45 

1,227,575.32 

1,183,229.97 

3,109,981. 

3,068,580. 

-0-

Approximate 
Total Value 
of Fund 

51,124,326.39 

1,359,869.45 

1,227,575.32 

1,183,229.97 

3,282,925. 
(7/18/85) 

3,169,208. 
(3/21/85) 

5,826,720. 
(9/30/85) 

Distributed 
as of 
3/7/85 

100. 

100. 

100. 

100. 

94.7320 
(approx.) 

96.8248 
(approx.) 

-0-

Nota-Bene: The percentage figures applied to the respective 
distributions will diminish as the fund continues to grow. 

Values are approximate as per the date on the column heading, except 
where parenthetical dates appear below a value. In those cases the 
value is approximate as per the parenthetical date, which date re­
presents the maturity date for liquidation of the securities. 

15 
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APPENDIX D. 

ROBERT CASSLER 

ROBERT CASSLER was born in Queens, New York. He was gradu­
ated from Brandeis University in 1972 where he majored in his­
tory. He received his J.D. degree from Georgetown University-Law 
Center in 197 5. He is a member of the Bar of the State of New 
York and the District of Columbia. 

Mr. Cassler studied copyright law at Georgetown University 
Law Center with Dorothy Schrader, General Counsel of the U. S. 
Copyright Office. In 1975, he was awarded First Prize for 
Georgetown University Law Center in the Nathan Burkan Memorial 
Copyright Writing Competition sponsored by ASCAP for a paper he 
wrote on copyright law. 

After a year in private practice in New York, Mr. Cassler 
joined government service with the Federal Communications Commis­
sion. His first assignment at the FCC was conducting rulemaking 
proceedings in the Private Radio Bureau. In 1979, he transferred 
to the Mass Media Bureau where he rose to the level of supervi­
sory attorney in the AM Branch. In 1983, he joined the support 
staff in the Office of the Administrative Law Judges which was 
created especially to assist the judges in determining which 
communications companies would receive cellular radio licenses in 
the top 30 markets of the country. 

Mr. Cassler enjoys theater, and has written a full-length 
historical drama which received a production from the Unitarian 
Universalist Chapter of Manassas, Virginia. He also contributes-
original songs and sketches each year to the musical revue pro­
duced by the Young Lawyers' Section of the Bar Association of the 
District of Columbia. 

Mr. Cassler joined the Copyright Royalty Tribunal as General 
Counsel March 4, 1985. 

16 
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Appendix E 

STATEMENT OF THE GENERAL COUNSEL 

Thank you for this opportunity to present a prepared state­
ment before the Subcommittee on Courts, Civil Liberties, and the 
Administration of Justice. 

I was hired by the Tribunal to be General Counsel in February, 
and I began work on March 4, 1985. I believe I am especially suited 
to assist the Tribunal in reaching its regulatory goals. I 
attended Georgetown University Law Center where I studied copyright 
law under Dorothy Schrader, General Counsel of the Copyright 
Office. While I was at Georgetown, I received an award from ASCAP 
for a paper I wrote on copyright law. For eight years prior to 
being hired by the Tribunal,- I worked at the Federal Communications 
Commission. In the Private Radio Bureau, I conducted informal 
rulemaking proceedings, and took a course in draftsmanship at 
the Federal Register. In the Mass Media Bureau, I supervised a legal 
staff whose function was to authorize new broadcast stations, and 
changes in existing stations. In the Office of the Administrative 
Law Judges, I assisted the judges in the conduct of the cellular 
radio comparative hearings. Of particular relevance to the Tribunal, 
I assisted the FCC judges in the receipt and analysis of statistical 
evidence relating to cellular radio. 

I believe I can be of service to the Tribunal in the 
following respects: I can conduct research into legal matters 
as directed by the Tribunal especially in regard to the conduct 
of the Tribunal's ratemaking and distribution proceedings. I 
can assist the Commissioners in the legal expression of their 
decisions, so that any review of their decisions will reveal the 
evidence on which the Commissioners based their decisions, and 
the rationale for their decisions. I can interpret Tribunal 
rules and make recommendations upon review of those rules to 
revise or change them. I can interpret the statutes affecting the 
Tribunal, such as the Administrative Procedure Act, the Sunshine 
Act, etc., to formalize the Tribunal's compliance with those acts. 
I can coordinate with the Copyright Office, the Justice Department 
and other Federal agencies for the smooth functioning of our 
common goals. I can advise and make recommendations to the Tribunal 
with respect to proposed legislation. I hope in the future to 
represent the Tribunal in appellate proceedings. 

Overall, I see my function for the Commissioners as helping 
them in all procedural matters so that they can concentrate on 
the substantive decision-making which the President and the 
Congress entrusted to them to perform. 

Respectfully submitted. 

Robert Cassler 
General Counsel 
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Mr. KASTENMEIER. Thank you for your presentation. 
In answer to the question raised by the gentleman from Oklaho­

ma, is there any particular reason why the other two Commission­
ers are not here today? 

Ms. HALL. I believe that they have indicated that they would be 
glad to respond to written submissions from this body. I am not 
sure that they were fully aware that they were supposed to be 
here. 

Mr. KASTENMEIER. Well, it is customary. They were not mandat­
ed to be here. 

Mr. SYNAR. Mr. Chairman, was the letter of invitation to all 
three Commissioners? 

Mr. KASTENMEIER. I understand that the letter, in fact, was ad­
dressed to the Chairman. 

Mr. SYNAR. Then I would renew my request that they, in writing, 
respond to why they are not present today. 

Mr. KASTENMEIER. Ms. Hall, I have two questions. They are in 
two categories. Let me first say at the outset that when you were 
first appointed, which was quite recently—you were confirmed 
when by the Senate? 

Ms. HALL. I was recess appointed in July. I was confirmed on 
April 2. 

Mr. KASTENMEIER. April 2. 
Ms. HALL. Of this year. 
Mr. KASTENMEIER. So we are talking about 1 month ago. I heard 

you had made a favorable first impression on the committee. You 
had called on a number of the members indicating your interest in 
the problems of the Tribunal and possible reforms. You have indi­
cated a willingness to work at that. And I think members of the 
committee were impressed. 

But, as you so well know, during the past few days, there has 
been a lot of press dealing with your authorship of a book, "Foun­
dations of Sand." I know you are familiar with it. It is a book 
which I must say offends many people, particularly the part deal­
ing with racial matters. It appears to many people to be a racial 
tract, a rather radical tract. 

Of course this is a free country. One is entitled to think wh at one 
will about other people. This is a free country, and, indeed, one can 
also express oneself in written form, in books and otherwise. But 
when one is a public official in a Federal position such as you, and 
expressed the views you have, it is a different situation. It then be­
comes an issue of whether you are able to serve, to have the confi­
dence of those who are affected by your decisions and, perhaps, 
even of those with whom you work. 

Let me ask you what was your role in writing this particular 
book, "Foundations of Sand"? 

Ms. HALL. I was merely the editor, in an extremely ministerial 
position; simply verbs, nouns, pronouns, dangling participles, sen­
tence structure. 

Mr. KASTENMEIER. If you were the editor, why did you then iden­
tify yourself as an author on your copyright registration, which is 
on black and white? You say here that you are an author of this 
tract. 
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Ms. HALL. At best, a ghost author. A person who puts ideas into 
words. Dr. Hafstad is a scientist. He tends to write in very techni­
cal scientific terms. Part of my job was to, in essence, translate. So, 
in that sense I considered myself a ghost author. I didn't know 
what to call it, and I didn't know how to express it, and I was 
much younger, and chose the term coauthor. 

However, I never did any research, or any writing, or offered 
opinions, or drew conclusions, or indicated that those views are 
mine. They are not mine. They are Dr. Hafstad's views. 

Mr. KASTENMEIER. I take it that, as has been indicated, Dr. Haf­
stad may have had the ideas. You were more than an editor. You 
were, in fact, a writer of the book. At least I think Mr. Morse gives 
you credit for writing the book. 

Ms. HALL. He gave me credit for expressing the ideas in the 
sense that a translator writes sentences in English from a foreign 
language. I guess that is the closest I will come to a proper analogy 
of the relationship. 

Once again, I did no research, did not draw conclusions, did not 
offer opinions, and simply served in a ministerial task. 

Mr. KASTENMEIER. Let me ask you this. Do you agree with the 
conclusions in the book? 

Ms. HALL. NO, I do not. 
Mr. KASTENMEIER. Why did you not disassociate yourself, then, 

from the project? You have had years to do so. It was copyrighted 
in 1982. Now, that it has become a sort of public matter you do 
appear to disassociate yourself at least from the conclusions, but 
you did not do so earlier. 

Ms. HALL. In the same sense that I edited "High Frontier," often­
times editing is truly a function of a facility with language. Many 
of the hours I spent editing "High Frontier" I didn't understand 
what I was reading. I don't understand many parts of this book. It 
is not in my field of expertise by any means. It is Dr. Hafstad's 
field. And I take credit for the editing, and in that sense I 
didn't 

Mr. KASTENMEIER. Well, let me ask you this. In your biographical 
sketch you state that you were coauthor and/or consultant to four 
books in the fields of politics, economics, and national defense. 
Now, we know one of these. What are the titles of the other books 
that you are coauthor of? 

Ms. HALL. One is entitled "High Frontier: A New National Strat­
egy." It is a book compiled by LTG Daniel Graham. It is the work 
of a panel of physicists and economists from around the country, 
and it is the prototype for the Star Wars defense. For that book I 
was the legal counsel. I set up the corporation, I took care of the 
legal matters, and I did an editing of the entire work several times 
for the same types of things I edited for Dr. Hafstad, which was 
grammar, sentence structure, dangling participles, conjunctions, 
agreement of pronouns, and the like, and making the book read­
able to nonscientists. This is where I met Dr. Hafstad. He was on 
the team of High Frontier. 

A second book on which I consulted in a legal capacity and in a 
copyright capacity is called the Marxist-Leninist Lexicon. It is a 
book written by Col. Raymond Sleeper. It is a dictionary that draws 
from the literature of the world on Marxist-Leninist terminology. 
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Clearly I am not an expert in Marxist-Leninism, either. My job, 
again, was ministerial. 

Mr. KASTENMEIER. Many people who write on it aren't . [Laugh­
ter.] 

Most, I guess. 
Ms. HALL. The fourth book was, I was called upon by a black law 

firm in Georgetown, whose name I would rather not disclose be­
cause I don't want to hur t their project. If, in fact, this can be 
deemed to hur t anyone. It was a manual that was put together 
under contract for the SBA, which manual is designed to provide 
preventive legal assistance for minority businesses under the 8(a) 
Program of the Small Business Administration. 

In this manual I wrote three out of four—out of eight chapters, 
and in that sense I am a coauthor. However, I don't know if the 
manual has been printed yet. I do know that several seminars were 
held, and that I was asked to speak at those seminars. 

The area of expertise in which I wrote for this manual was per­
sonnel relations, Government contracts, and collections. That is the 
one book of the four in which I wrote substantive material because 
it was in my field. It was in law. It was in corporate law. And for 
that book I provided more than ministerial work. 

Mr. KASTENMEIER. Now, in your biographical information form 
you gave the Senate, you were asked to list all organizations to 
which you belong that are active in lobbying before public bodies. 
You responded, None. Yet, you listed yourself as a director of High 
Frontier, and you are also a lawyer. You are still a director of High 
Frontier, are you not? 

Ms. HALL. I became a director of High Frontier just a few 
months ago. And again, that is a ministerial position. I do not pro­
vide legal counsel to High Frontier any longer. I am not practicing 
law as of assuming my position on the Copyright Royalty Tribunal. 

Mr. KASTENMEIER. Well, are you now aware—you certainly 
should have been at the time—that High Frontier is registered 
with the Clerk of the House of Representatives as a lobbying orga­
nization and that it also lobbies before public bodies? Do you not 
know this? 

Ms. HALL. High Frontier has both a 501(c)(3) and 501(c)(4) organi­
zation. The work that I did for High Frontier was for the 501(c)(3) 
organization, the tax-exempt, charitable, and educational founda­
tion. If they have changed their status, if the original body for 
whom I was a direct—am a director has changed its status to a 
(c)(4), no, I am not aware of that. 

My position with General Graham is only with his charitable 
nonlobbying organization, the 501(c)(3), for which I did the legal 
work. 

Mr. KASTENMEIER. Therefore, in a technical sense, you assert 
that your answer was truthful; is that correct? 

Ms. HALL. It is truthful. 
Mr. KASTENMEIER. Well, the organization known as High Fron­

tier does lobby, you know that? 
Ms. HALL. There is an organization known as High Frontier 

which does lobby. It is not one on which I am a board member. I 
am on the board of the charitable, of the 501(c)(3) tax-exempt, char­
itable foundation. 
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If, in fact, my name has been transferred over to the other orga­
nization, I will quickly rectify that. My position with High Fron­
tier, as a member of their board of directors, is, again—you know, 
when you are in private practice of law, you are often asked to sit 
on boards. Especially of corporations that you form, which I have 
done for several corporations that I formed. 

However, if that presents a problem in any way, if the technical 
explanation which I have given fails, I will readily resign that posi­
tion. That is not a problem. I am not aware of the problem that 
you have uncovered. 

Mr. KASTENMEIER. AS a matter of fact, out of, I suppose, coinci­
dence on Sunday night in my own district—2 nights ago—I had a 
debate on television, with a retired naval captain named John 
Morse. Mr. Morse happens to be, and I did not know so at the time, 
your coauthor in this enterprise and, of course, a public advocate of 
High Frontier. 

At this point I want to yield to my colleagues. I have some other 
questions, but they will be in other areas. So I will yield to the gen­
tleman from California, Mr. Moorhead. 

Mr. MOORHEAD. YOU have been with the Copyright Royalty Tri­
bunal now for several months. What recommendations do you have 
to make to us at this time concerning the making of this Tribunal 
into a more workable structure? 

Ms. HALL. Thank you. I believe that we do need some legislative 
reform at this time. The Copyright Royalty Tribunal is an organi­
zation which was set up with minimal guidelines as to structure. 
We have a rotating chairmanship and a very segmented office. I 
have begun centralizing the office and setting in systems which 
should be permanent, such as master filing systems for our cases 
and the like. 

But I fear that when the chairmanship rotates these permanent 
systems will again become subject to the whim of another chair­
man's idea. And that does not render consistent internal policy in 
the agency nor does it give new Commissioners coming onboard a 
clear understanding of the legal policy of the agency, the case 
precedent and things of that nature. 

So, I feel one thing that should be done immediately is that a 
permanent chairman should be appointed to organize the files, set 
in permanent systems, not only for our administrative in-house 
work, but for our casework, so that we can follow our case prece­
dent more easily. The permanent chairman should be able to set 
internal policy for the agency as well. 

Second, I think the agency desperately needs professional staff. 
We now have a general counsel. We probably could use an assist­
ant general counsel. We need a secretary for our general counsel. 
And we need an economist. We cannot begin our rate hearings this 
year without the help of an economist. The statutory mandates are 
replete with references to economic indices and to economic con­
cerns both in our rulemaking, our rate-setting function and in our 
distribution function. I believe we need an economist. 

I believe we need subpoena power because our hearings are the 
result of the generosity of our claimants. It is very difficult to 
make decisions based on the impact on our claimants without the 
aid of some claimant data which we cannot subpoena. 

5 1 - 5 2 7 0 - 8 5 - 2 
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I believe that the agency needs a closer coordination with its Li­
censing Division. The Licensing Division of the Copyright Office 
collects the fees for which we set rates on also those fees which we 
distribute. This Licensing Division invests that money for us, and 
segregates it into separate funds for each year. They roll over the 
investments. They are constantly working on making distributions 
for us. We need a closer working relationship with them. They are 
totally funded out of the royalty pool. They presently report to the 
Registrar of Copyrights, and they have nothing to do with the Reg­
istrar of Copyrights. They only serve our Tribunal. 

So I believe that the Licensing Division should report to our Tri­
bunal. That would give our Tribunal the ability to write and inter­
pret our own regulations with regards to the collecting of the fees 
tha t we deal with, and with regards to the disbursements of those 
fees. It would give us a much closer working relationship. It would 
relieve our internal staff of duplicative recordkeeping, and it would 
allow us the use of the Licensing Division's very able accounting 
staff. Right now, we do our own accounting, and it is a very large 
task for someone like myself who is not an accountant. 

Mr. MOORHEAD. Would it help if the Copyright Royalty Tribunal 
were a part of a larger agency? 

Ms. HALL. I don't think that would help, and I think it might 
hur t because one of the most important aspects of our judicial— 
quasi-judicial process is our independence. I don't know what 
agency it could belong to and not sacrifice tha t independence. 

Mr. MOORHEAD. For example, the Copyright Office? 
Ms. HALL. Absolutely not. The Copyright Office, as I understand 

it, and has been reported in the trade press lately, often presents 
itself as the vanguard of the copyright owner. David Ladd I think 
said something to that effect in a recent interview. We must look 
fairly at both the owners and the users. And so to present ourself 
even in close proximity to the Copyright Office might influence our 
neutrality because we "have to be able to deal equitably with both 
owners and users. 

Mr. MOORHEAD. HOW about the Department of Commerce? 
Ms. HALL. I don't know for sure. I could research that some. I 

still question the loss of neutrality, the loss of our independence. 
Mr. MOORHEAD. Should the division of the Copyright Office that 

collects the statutory royalties which you distribute be a part of the 
Copyright Royalty Tribunal r a part of the Copyright Office? 

Ms. HALL. That is the Licensing Division, and I believe they 
should be a part of the Copyright Royalty Tribunal. They serve no 
function of the Copyright Office. 

Mr. MOORHEAD. And directly under your Commission? 
Ms. HALL. I believe so. We have to communicate with them con­

tinually on the status of the investments and the time schedules 
for making disbursements without suffering a loss of interest for 
immature liquidation of securities and things of that nature. We 
continually correspond with them, and it serves no function to 
have them report to the Copyright Office. 

Mr. MOORHEAD. YOU have three active Tribunal members at the 
present time, but I understand the law provided for five. Mr. Kas-
tenmeier had a bill that he introduced during the last Congress 
that would have reduced that number to three, and I don't know 
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whether it has been put in again this year, but I presume it will be 
if it hasn' t been. Which do you recommend, three or five members? 

Ms. HALL. I recommend three members very strongly. We don't 
need more decision-makers on this Tribunal. We need professional 
people to do the research to give us the information so we can 
make the decisions. We need an economist, we need general coun­
sel, we need an assistant general counsel, we need some staff to 
support them. 

Mr. MOORHEAD. Thank you very much. 
Ms. HALL. Thank you, Mr. Moorhead. 
Mr. KASTENMEIER. In order of seniority, is it the gentleman from 

Oklahoma? 
Mr. SYNAR. Thank you, Mr. Chairman. And welcome, Ms. Hall; 

we appreciate your coming down today. And before I start my ques­
tions, let me remind you that you are under oath. 

Ms. Hall, do the other Commissioners on the Copyright Tribunal 
show up to work on a five-day-a-week basis, 9 to 5? 

Ms. HALL. Can I ask you to address that question to the Commis­
sioners? 

Mr. SYNAR. Do the other two Commissioners, who are not with 
us today, do they show up on a regular basis 9 to 5, 5 days a week? 

Ms. HALL. NO. No, they do not. 
Mr. SYNAR. How often do they show up? 
Ms. HALL. There is no consistent schedule or pattern, sir. 
Mr. SYNAR. Would it be a fair statement to say they show up 

very irregularly if at all? 
Ms. HALL. They show up on a timetable every day, but 
Mr. SYNAR. Have there been weeks where the Commissioners 

have not shown up at all? 
Ms. HALL. Not weeks, no, sir. 
Mr. SYNAR. A couple of days in a row; 2 or 3 days in a row? 
Ms. HALL. Perhaps 1 day. 
Mr. SYNAR. Would you provide for the subcommittee a record of 

the attendance of the Commissioners since their appointments? 
And I would ask unanimous consent that that would be made 

part of the record. 
[The information submitted by the Copyright Royalty Tribunal 

follows:] 

RECORD OF ATTENDANCE OF COMMISSIONERS 

In 1978, Congress amended the Annual and Sick Leave Act to clarify questions in 
its application to the Commissioners of the Tribunal among other Legislative 
Branch officials. With the passage of S. 1676, the Commissioners of the Tribunal 
were given equality of leave time, and not subject to the formulas of the Leave Act. 
As a result, with the exception of the very early months of operation and during the 
conduct of formal meetings and hearings, daily attendance records of the Commis­
sioners are not maintained. 

From a historical perspective, the nine Commissioners who have served at the 
CRT have often differed in their individual daily schedules and office agenda sepa­
rate from the conduct of formal meetings and hearings. It has not been the excep­
tion for Commissioners to individually require isolated and uninterrupted study/ 
work time. Similarly, each Commissioner also individually determines and sched­
ules his/her own participation in outside meethings, conferences, seminars, etc. In­
dividual Commissioner daily business schedules are not commonly exchanged 
among their colleagues but, every Commissioner has been accessible at all times. 
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Mr. SYNAR. MS. Hall, do you have control over the hiring and 
firing of your staff? 

Ms. HALL. I am sorry, sir? 
Mr. SYNAR. DO you have control over the hiring and firing of 

your staff? 
Ms. HALL. NO, I do not. 
Mr. SYNAR. Who does? 
Ms. HALL. The office is segmented. I have one person who reports 

to me, which is my secretary. The other secretaries report to the 
other Commissioners. I do not have any authority over the other 
secretaries. > 

Mr. SYNAR. Am I correct, in reading the Broadcast Magazine, the 
background of the other two Commissioners is one of Cuban de­
scent who is a former Olympic basketball star, and the other one's 
background is he was Chuck Berry's road manager? Is that correct? 

Ms. HALL. No, sir. 
Mr. SYNAR. What is the background of the two Commissioners? 
Ms. HALL. I believe the biographical sketches are included in the 

statement, Mr. Synar. 
Mr. SYNAR. Did either one of them have background in the copy­

right area, such as in law or having dealt with copyright in any 
manner? 

Ms. HALL. I believe they both have had extensive experience in 
industry. 

Mr. SYNAR. In industry? 
Ms. HALL. The industry that deals with entertainment and, 

therefore, copyright. 
Mr. SYNAR. M S . Hall, I would ask you these questions, and ask 

you to submit these answers—as well as the other Commission­
ers—to the following questions. 

I would like the views of all three Commissioners with respect to 
compulsory license, including why they feel it exist and whether it 
is working; and the original reasons for the enactment, whether or 
not they have changed. That is the first question I would like all 
three Commissioners to respond to the subcommittee for. 

Second, I would like their opinions with respect to the 3.75 per­
cent on gross revenues and what their views are on that rate, and 
whether or not it has affected the availability and other policies 
with respect to the CRT's mandate. 

[Information submitted by Ms. Hall follows:] 
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COMPULSORY LICENSING 

There are four types of compulsory licenses iindex the 1978 Copy~; 
.-right Act. They are in the areas of mechanicals, (primarily 
phonorecords), cable secondary retransmissions, jukebox and 
public broadcasting. 

Compulsory licensing for mechanicals was created by the 1909 
Copyright Act, sections ICe). and 101 (el to overcome the effects 
of the 1908 Supreme Court decision," WhifevSmitft.; Music Publishing 
Co. v. Apollo Co. , 209" US 1, 28 S.Ct 319 C19Q8I. In this case, 
the Supreme Court dismissed th#e plaintiff's- action to enjoin the 
infringement of copyrighted sheet music in its transcription onto 
piano rolls. The 1909 Act reversed this decision by granting 
the owner control and compensation for the -use of his work by 
mechanical devices, hence the term "mechanicals"'. The 1909 
compulsory license also prevented the divestiture of the work 
to the public domain by virtue of wide dissemination through 
the mechanical devices, which dissemination would have constituted 
publication and therefore divestiture under the common law. 

Compulsory licensing for mechanicals remains comparatively un­
changed in the 1978 Copyright Act, section 115. 

Compulsory licensing for cable, jukebox and public broadcasting 
was created by the 1978 "Copyright Act to allow control and com­
pensation for the use of copyrighted works that had heretofore 
been uncompensated -until this act was passed. 

I believe Congressman Synar's questions were meant to concern 
compulsory licensing for cable so I shall confine further ex­
planation accordingly. 

Under the decisions rendered by the Supreme Ct. in Fortnightly 
Corp, v. United Artists Television, Inc., 393 US 390, 88 S.Ct. 
2084, Rehearing denied, 393 US 902, 89 S.Ct 65 (1968) and Col­
umbia Broadcasting System, Inc. v. Teleprompter Corp., 415 US 
394, 94 S.Ct 1129 (1974) cable operators could retransmit broad­
cast signals for free. This was based on the reasoning that 
cable operators were simply boosting signals which would have 
bsen received under, normal conditions but needed boosting to 
overcome a natural obstacle such as a mountain range. The typical 
cable operator was a community antenna operation, erected to 
overcome natural obstacles that interferred with normal broadcast 
reception. Therefore the retransmission was not considered a 
copyright use. 
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As the cable industry grew to provide signals which, would 
not normally have been received, the issue of infringement 
arose and become a major obstacle in the passage of the 
1978 Copyright Act, 

This 1978 Copyright Revision, which, was long overdue, was the 
result of a 20 year effort, concluded with, thfi strong leadership 
of Senator McClellan and Congressman KastenmAieXt The. revision, 
had failed to pass four sessions of Congress and was threatening 
to fail again, in 197S for want of the resbl-ution of this cable 
copyright problem. In the last weeks of the! 94th session of 
Congress, the competing interests of the. owners and the cable . 
users were compromised by the compulsory- licensing provisions 
of section 111 and the creation of the Copyright Royalty Tribunalf 
by section 801 et. seq. 

I believe that this compromise was the only- ready answer that 
could solve the problems to allow the. passage, of the badly needed 
revision. At the time the relegation of these problems to the 
vicissitudes of the free market would have been harmful to all 
industries involved. Today's world is considerably different 
and relegation to the free market is much more feasible and 
probably desirable. 

Today, approximately 70.0. copyright claimants have by voluntary 
agreement, consolidated into 7 - 10 copyright representative 
groups. The &60.0-800Q cable operators have also consolidated 
into 2-4 major cable representative groups. Free market nego­
tiations between these parties is quite possible now. 

The jukebox interes-ts have recently proven that they can resolve 
their differences without the need for CRT intervention. 

Public Broadcasting has likewise functioned without CRT intervention 
for many years, except for a yearly CPI adjustment of the rates 
for approximately 500 college radio stations. This simple mathe­
matical determination can be easily computed and implemented by 
the Licensing Division. 

Lastly, the mechanical compulsory licensing collections have been 
amply served for decades by the performing rights societies, (ASCAP, 
BMI, SESAC1 under a consent decree from the Jus-tice Dept. 

Free negotiations could probably function better to resolve all 
the concerns that the CRT was created to resolve. Breakdown in 
negotiations could be resolved by a three person panel of the 
American Arbitration Assoc as originally envisioned by the Senate 
version of the 1978 Copyright Act. 
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The Licensing Division should continue to collect the fees for 
cable and jukebox until private societies (if ever created) could 
take over :those functions. The present CRT general counsel could 
be employed by Licensing to interface with the American Arbitra­
tion Association for the impanelling of boards when negotiations 
break down. He could also be responsible to implement agreements 
for partial distributions etc. He could report to the head of 
the Licensing Division and fully support that staff.with regards 
to interpreting regulations etc. and relieve the Copyright Office 
General Counsel's staff of those responsibilities. 

As Chairman of the CRT, I had hoped to reform the agency in 1985 
by cleaning up its history and archives for permanent storage. I 
had hoped to render final, highly professional determinations in 
cable distribution and cable ratesetting during this pivotal window 
year. Jukebox, public broadcasting and mechanicals concerns have 
been and continue to be best served by the marketplace. I believe 
cable can be best served by- the free -market as well. The only 
fallback structure necessary would be the ability to impanel a 
hearing board from the American Arbitration Association. I have 
compiled extensive historical material which I have provided the 
Judiciary Committees for.the House and the Senate. These materials 
detail the historical and present problems with the CRT. It is my 
strong recommendation that the agency be disbanded immediately for 
the reasons given in this testimony and supported by the above-
mentioned documentation. I believe it is urgent that action be 
taken before the present 1983 cable distribution hearing process 
commences in June and before the cable rate review is begun. 

The Copyright-Royalty Tribunal is not functioning as it was en­
visioned to function. That is damaging to the copyright owners, 
the users and the American public who deserve more performance 
for their hard-earned tax dollar. 
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Submission o f Marianne Hele Hal l t o questions ra ised dur ing 
May 1 , 1985, Oversight Hearing: 

I n s e r t a t page 30, Hne 692: 
Answer t o questions ra ised a t l i nes 674-677 p a j 

__^ 

The 3.75J ra te set by the Copyright Royalty Tribunal 1n 1982 was an 
over ly s i m p l i s t i c , h igh ly inadequate answer to a very complex problem. In order 
to a r r i v e a t a more adequate reso lu t i on , t he problem should be analyzed from the 
legal and economic perspect ives. The fo l l ow ing schematic may he lp . 

FREE MARKET 

CONSIDERATIONS 

negotiates $ 
Pr ice i s negct iated 
in a f ree market, 
which is an owner 
market because of 
pauci ty o f programs, 
which i s an i n f l a t e d 
market because of . 
adver t i se r support ; 

which reflects supply 
and demand but does 
not reflect linear . 
value for value -

cable fees col­
lected by Lie. 
Div. go back to 
Copyright owner 
through CRT distr ibu-^ 
tion proceedings. 

There is minimal Congress.' 
guidance as how to d is t r ib . 
Distribution is based in part 
on use of work in advertiser-
supported free market which is 
questionable. 

REGULATED MARKET 

Subscriber 
Supported 

Cable Oper^ 
taken from _ — 
airwaves 

1.statutory rates indi­
cate Congress intent 
to compromise between 
free use as per Sup. 
Ct. decisions and 
expanded cable use, 

2. 3.751 is attempted 
market rate in market 
without advertiser 
support, without paucity 
of programs and different 
6upply and demand real i t ies, "' 

3. 3.75% i s appl ied inequ i tab ly 
to obsolete FCC 1972 markets 
which needs immediate reform 

4. syndicated exclusivity sur­
charges are likewise Invalid. 

.^regulated fees 
/fimm cable operators 

/ / g o through CRT and back 
(to copyright owners. 
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The simple f l a t fee, as applied by the CRT in the 1982 determination 
ignores the economic concerns of the schematic, supra. I t ignores the i n ­
equity in the market application of the statutory and distant signal rates. 
I t ignores the recent problems as evidenced in the FCC Melbourne/Cocoa 
Beach Rule (Final Rule MM Docket #84-111, RM4557, 50 Fed. Reg. 2565 (1985)), 
which problem should be resolved by the CRT, not the FCC or the Copyright 
Office as is occurring. Further the simple decision offers no guidance 
on the dist r ibut ion of the syndicated exclusivity surcharge which i t created 
(which w i l l be distr ibuted for the f i r s t time, this year in the 1983 cable 
d i s t r i bu t ion , ) . 

The problems incumbent in the cable retransmissions of distant signals 
require intensive study and resolution by experts. The past and present 
Tribunal has managed to avert this undertaking by providing the simplist ic 
1982 determination. This is unfair to the owners and users who consistently 
present highly professional cases at great cost, in thei r e f for t to seek 
jus t ice . I t is unfair to the American public who have trusted the govern­
ment, in the guise of the CRT,to resolve these highly complex and technical 
problems incumbent in the delivery of the world's f inest entertainment. 

I do not have the answers to these problems. I had hoped to staf f 
the CRT with the professional support that could study and help the Commissioners 
f ind the answers. I now suggest the Congress seek the professionals, conduct 
the study and f ind the answers as soon as possible. 
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Mr. SYNAR. Finally, I would ask this, if I could. When was the 
last time the CRT met? 

Ms. HALL. In a staff meeting? 
Mr. SYNAR. NO, the three Commissioners. 
Ms. HALL. The three Commissioners, it was April 25. 
Mr. SYNAR. And what were the items discussed? 
Ms. HALL. We discussed several procedural problems with recent 

filings. 
We have minutes of that meeting we will be glad to provide. 
Mr. SYNAR. YOU would provide those for the committee. 
[The information follows:] 

STAFF MEETING MINUTES 

As requested, the minutes of the Commissioner's April 25, 1985 staff meeting are 
attached. 
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MINUTES 

A staff meeting was called by Chairman Marianne Hall for Thursday, 
April 25, 1985. It was convened at 10:15 A.M. and it lasted until 
11:00 A.M. In attendance were Marianne Hall, Chairman, Edward Ray, 
Commissioner, Mario Aguero, Commissioner, and Robert Cassler, 
General Counsel. 

The first topic which was discussed was the request by Latin American 
Music for copies of certain documents in the files of the Tribunal 
relating to earlier determinations by the Tribunal. Mr. Cassler 
reported that the minimum obligations of the Tribunal under the 
Freedom of Information Act were (1) to ascertain whether the Tribunal 
possessed the documents in question, (2) to locate those documents; 
(3) to replace those documents if it could not loc.ate them if they 
are documents which should be ordinarily kept by the Tribunal; and 
(A) to make the documents available to Latin American Music for 
inspection or copying during regular business hours. It was agreed 
that this was what should be done, and Barbara was assigned the 
project of locating the documents in question before any letter 
would be sent to the requesters. 

The second topic was the notice of proposed rulemaking issued by 
the Copyright Office regarding the Melbourne, Florida case. It 
was discussed whether the Tribunal should comment in the proceeding, 
and/or file reply comments. Chairman Hall stated that she would 
research the notice and propose to the Tribunal appropriate comments. 

The third topic regarding a reply to Senator Mathias' request 
for testimony was raised. Each Commissioner stated that he or she 
would choose whether to respond to the request individually, and 
that circulation of each Commissioner's response to the letter 
was not necessary. 

The fourth topic concerned the petition by MPAA to publish the 
Turner Broadcasting petition in the Federal Register and to invite 
comments. Mr. Cassler was assigned the task of researching the 
petition and proposing a draft notice for publication in the 
Federal Register. 

Among miscellaneous topics, Mr. Cassler informed the Tribunal that 
two law students accepted the Tribunal's offer to work voluntarily 
for twenty hours a week during the summer. Commissioner Aguero raised 
the issue of helping the students out with expensesvsuch as lunch 
and transportation. Each Commissioner and the General Counsel stated 
that they would consider whether to help the students' -personally. 
No Tribunal funds were allocated for student expenses. 

In addition, the late filings of NPR and MPAA in the 1983 cable 
distribution proceeding were discussed. Mr. Cassler was assigned 
the task of drafting proposed orders for the Tribunal's consideration 
disposing of the late 'filings. 
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VIEWS OF COMMISSIONER RAY 
ON COMPULSORY LICENSE 

The Subcommittee is well acquainted with the role of compul­
sory license in the Copyright Act of 1976 therefore, I will not 
burden the record with a description of the compulsory licenses. 

Under the 1976 statute there are four areas of the (utiliz­
ing) compulsory licenses: Phonorecords, jukeboxes, public broad­
casting and cable television. The compulsory license for 
phonorecords was also included in the earlier 1909 Copyright Act. 
The statute (P.L.94-553) created the Copyright Royalty Tribunal 
to perform certain adjudication and ratemaking functions under 
the compulsory license scheme. 

Prior to the enactment of the 1976 Copyright Act, in most 
traditional business transactions involving copyrighted proper­
ties in the free market, buyers and sellers were able to bargain 
for and reach prices which were acceptable to all concerned. In 
1976, because of the unique character and role of certain 
copyright users and because there were no effective "in place" 
copyright clearance procedures for these unique users, the tradi­
tional business transactions could not be applied. In 1976, 
Congress found that "It would be impractical and unduly burden­
some to require cable operators to negotiate with copyright 
owners whose works are retransmitted by cable systems." Also, 
cognizant of the fact that copyright is a property right that an 
owner cannot be deprived of without due process of law nor can 
the right be taken for public use without just compensation. 
Congress established the compulsory licensing system under the 
1976 statute. 

The Tribunal has not conducted any specific proceedings or 
studies concerning the justification or effectiveness of the 
compulsory licenses therefore, I limit my opinion to an informal 
assessment of information reported in the trade press. Based on 
this data, it is my view that there have been mixed reactions as 
to the effectiveness of the compulsory licenses. Generally 
speaking. Copyright owners seem to favor the elimination of com­
pulsory licenses, while reactions from users seem to vary 
according to the impact a particular Tribunal determination has 
upon their operation. I have no knowledge of any impartial study 
that assesses the impact of compulsory licenses on the general 
public. 

The Tribunal's record does reflect a modest success with 
owners and users towards industry settlements; particularly con­
cerning public broadcasting rate regulation and jukebox royalty 
distributions. The recent agreement between the performing 
rights societies and the jukebox industry is further evidence 
that there is some progress being made in private negotiations. 
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Based on this record, it is my assessment that copyright 
owners, at least in public broadcasting and jukeboxes, are demon­
strating a reasonable showing for the legitimate needs of the 
copyright users without disrupting their functions. 

As to whether the need for compulsory licenses has changed, 
I am not aware of any impartial, scientific studies that reflect 
a lesser need for compulsory licenses today than in 1976, 
especially in the cable area. 

To my knowledge, there has not been any significant changes 
in copyright clearance procedures that would substantially alter 
the 1976 judgment of Congress. In fact, in reference to the 
cable compulsory license, I believe, the tremendous growth in the 
cable industry since 1976 and the impact of the FCC deregulation 
of distant signals have added to the complexity of the compulsory 
license issue. However, the current private negotiations between 
copyright owners and cable copyright users seem encouraging. 

VIEWS OF COMMISSIONER AGUERO 
ON COMPULSORY LICENSE 

The concept of the Copyright Royalty Tribunal was perceived 
as a device to relieve Congress from the continuing task of rate 
review and adjustment under the four compulsory license areas of 
the Copyright Act of 1976. The Tribunal's function was 
originally limited to reviewing and adjusting the royalty rates 
paid by record manufacturers for the use of non-dramatic musical 
compositions, rates payable by jukebox operators, rates for 
the public performance of non-dramatic musical compositions for 
public broadcasting stations, and rates for certain secondary 
retransmission of broadcast signals by cable tv systems under the 
compulsory licenses established by the 1976 statute. The 
Tribunal's initial function was expanded to cover administering 
the distribution of compulsory license fees paid under the 
jukebox and cable compulsory license areas. 

Since the creation of the 1976 Copyright Act, it appears to 
me that the copyright owners and the users differ in their 
opinions on the effectiveness of the compulsory license or 
perhaps in the elimination or not of such controversial 
licenses. 

I feel that the system of compulsory licensing is working in 
regard to the distribution of fees and the Tribunal adhering to 
its responsibilities under the Act to hold proceedings and to 
make determinations based on the evidentiary record of 
proceedings. 
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As to whether or not the concept of compulsory license has 
changed from its original intent, it's difficult to answer. If 
all the parties involved agree to the elimination of the compul­
sory license, Congress would have to pass a law changing those 
sections in the Copyright Act. If it is finally approved by the 
President all the copyright properties will be available in the 
free market and the short existence of the Copyright Royalty 
Tribunal would have an end. 

VIEWS OF COMMISSIONER RAY 
ON 3.75% CABLE RATE 

I participated in the 1982 Cable Rate Adjustment Proceeding 
and voted in support of the 3.75 percent rate. My determination 
was based entirely on the record evidence presented in the 
proceeding. "The final opinion of the proceeding details our 
justification for the determination. 

The Subcommittee has on file a copy of the opinion (47 FR 
52146-59) therefore, I will not burden the record with an item­
ized recital of those justifications which were also included in 
my testimony before you in 1983. 

The Tribunal has not conducted a specific hearing or special 
study on the effects of the 3.75 percent rate. I also have no 
knowledge of any impartial scientific study on the effect the 
rate has had on cable operators, availability of programming to 
the general public, or its impact on the copyright owners. 
Obviously, I have reviewed many biased reports in the trade 
press often with conflicting analyses contending that the rate 
has severely (negatively or postively) impacted the general 
public, copyright users or copyright owners. 

The 3.75 rate will possibly be reviewed by the Tribunal this 
year therefore, with my responsibility of impartiality in mind, I 
would like to decline any expression of predisposition that would 
be based on "hearsay" evidence prior to the conduct of that 
proceeding. 

VIEWS OF COMMISSIONER AGUERO 
ON 3.75% CABLE RATE 

I did not participate in the 1982 cable rate adjustment 
proceeding. I was appointed to my position as a Commissioner to 
the Copyright Royalty Tribunal in May 1984. 

Since my appointment, the Tribunal has not undertaken an 
independent study concerning the pros and cons of the 3.75 
percent rate. However, we have been petitioned to review the 
rate for cable carriage of WTBS, Atlanta, Georgia, and may be 
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petitioned for a general review of the rate later this year. I 
feel to make any statement now would be unfair to all parties 
involved, and would be only tentative, at best. 

My opinion of the 3.75 rate will be based on the evidence 
presented at future proceedings. 
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Mr. SYNAR. And when is the next scheduled meeting? 
Ms. HALL. It has not been scheduled; however, it probably will 

occur next week. 
Mr. SYNAR. And what will the agenda items be on that meeting? 
Ms. HALL. We have to resolve issues with regard to the recent 

filing of Mr. Turner and a motion to clarify files by MPAA. We 
will probably at tha t point in time discuss some of the concerns 
with proceeding in our ratemaking. We have recently received, I 
believe today or yesterday, a motion by MPAA dealing with the 
1983 cable distribution, which is again a procedural matter which 
we will address. 

We are in the process now of doing the 1983 cable distribution, 
and we will be discussing the next calendar items. We have just 
issued two orders which are dealing with procedural matters on 
1983 cable distribution, and we will have to get approval of the 
Commissioners on that. 

We have oral argument on May 6, on our Court of Appeals cases, 
and we will be discussing the results. We will be discussing that 
oral argument and how we think we fared. We have some issues to 
resolve in our jukebox distribution which we will address in that 
meeting. 

Congressman Synar, in your second question to us, second sub­
mission, you asked the Commissioners to offer their opinion on the 
3.75. We have received a petition on that matter, and I think that 
making our opinions public on the 3.75 is probably ill-advised in 
that we are going to begin a proceeding on it. By making our opin­
ions public at this point in time, it may influence whether or not 
other petitioners care to petition, and it will clearly indicate a pre­
disposition on a matter when we have not yet heard evidence on 
the matter. 

Mr. SYNAR. Well, what do you 
Ms. HALL. SO, I think that will be a difficult thing. 
Mr. SYNAR. The question I have is what do you think about the 

existing 3.75? 
Ms. HALL. I don't know how we could answer that, Mr. Synar, 

without 
Mr. SYNAR. Well, do you think it is fair? 
Ms. HALL [continuing]. Showing a predisposition with a hearing 

imminent. 
Mr. SYNAR. DO you think it is fair? Do you think it is enough? I 

mean obviously you can report on what you think about it. 
Ms. HALL. I obviously can report on what I think about it, Mr. 

Synar, but that would show prejudice. I haven't heard the testimo­
ny yet on it. We will be hearing testimony on that. Evidencing my 
opinion now will definitely affect that testimony, so I have a prob­
lem with it. 

Mr. SYNAR. What do you think about the existing law as it is 
today? The 3.75 for distant signals, do you think that is fair? 

Ms. HALL. I think it is far too intricate a problem to discuss right 
now, here and now; and furthermore, I think it would gravely show 
my hand at this point in time when we do have a hearing immi­
nent. 
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Mr. SYNAR. Thank you, Mr. Chairman. And I would ask unani­
mous consent that the record be held open for all those questions 
as well as those attendance records, et cetera. 

Ms. HALL. Attendance records are not kept, Mr. Synar. 
Mr. KASTENMEIER. The gentlewoman from Colorado. 
Mrs. SCHROEDER. Well, maybe I should ask why aren' t attend­

ance records kept? 
Ms. HALL. They are not kept, madam. 
Mrs. SCHROEDER. Why? I mean what is the reason? 
Ms. HALL. The Commissioners are not subject to the annual 

leave or sick leave act, whatever. I am not—I am new to Govern­
ment, forgive me. 

I do not keep records. Attendance records are kept for the staff 
but not for the Commissioners. 

Mrs. SCHROEDER. Are attendance records kept, though, for the 
Commissioners at the different Commission meetings, surely? 

Ms. HALL. Oh, absolutely. 
Mrs. SCHROEDER. OK, so we could at least get those I assume. 
I don't have a lot to add, except that again I was very, very dis­

tressed by the morning paper. And I really don't understand quite 
what I think I heard you say. I think I heard you say that Dr. Haf-
stad was very scientific and you are trying to put the book into lan­
guage that people would understand? 

Ms. HALL. I said that Dr. Hafstad is a scientist. And Dr. Hafstad 
is a scientist, and that is all I meant by that. Now, whether that 
work is scientific or not, I am not qualified to judge. My personal 
opinion is my personal opinion. But Dr. Hafstad is a scientist. He is 
a physicist. 

Mrs. SCHROEDER. Did that mean that when you saw the book it 
had lots of technical terms and you put it into things that you 
thought people could interpet? Is that, I think that is 

Ms. HALL. NO; it is more like when I first saw the book it was 
many miscellaneous sheets of paper. Oftentimes very technical 
people tend to write and skip sentences, leave gaps in reasoning, 
and the like. It is the same kind of work I did on High Frontier, 
connecting sentences and use of conjunctions, and things of that 
nature. 

Editing is a very ministerial task. You don't need to understand 
what you are doing, and you don't need to understand what you 
are reading. Editing is a very ministerial task if you do it as such. 

Mrs. SCHROEDER. Let us take a quote. I mean this doesn't sound 
like it was written by a scientist. It says: 

Within a decade after the Equal Rights Voting Act visitors to Washington noted 
that black females suddenly became extremely active. They were attractive, well-
dressed, spoke good English, walked with vigor, and moved ahead in the traditional­
ly female jobs. However, black males had not changed notably. 

Ms. HALL. I did not say that Dr. Hafstad's work was or wasn't 
scientific. I said that Dr. Hafstad is a scientist. Dr. Hafstad is a sci­
entist. Those are his views. Those are not my views. What Dr. Haf­
stad said, what he believes is in a book. What more can I say on 
that? 

I realize tha t some of those views are offensive. I wish that I 
could respond to them for you, but they are not my views. 
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Mrs. SCHROEDER. I guess my next question has to be were you 
that hungry? I mean I would think a young woman with your 
background, I guess that is what I am saying. A young woman with 
your background, which is, you know, a very distinguished back­
ground. I hope this country has more opportunities for young 
women than that. And I guess that, I mean that is all I have to 
say. I just find reading the book very, very distressing. And just 
saying, well, I did it because it was my job—maybe you had to do it 
because it was your job, but I thought it was still a free country 
and we could pick and choose jobs. And this was a job I think a lot 
of us wish had not been done. 

Ms. HALL. I understand your feeling. 
Mrs. SCHROEDER. This does not represent America as we like to 

think of it? 
Thank you, Mr. Chairman. 
Mr. KASTENMEIER. The gentleman from Connecticut. 
Mr. MORRISON. Thank you, Mr. Chairman. 
You are assuring us now, Ms. Hall, tha t this is something that is 

not your views, this book that we are obviously focusing on. Do you 
think that this book, if it were your views, if this was a statement 
of your views, do you think that would raise questions of the appro­
priateness of your service in the position tha t you now hold? Do 
you think somebody with those views ought to occupy that posi­
tion? 

Ms. HALL. Somebody with those views does not occupy that posi­
tion. 

Mr. MORRISON. Well, I would like to know whether you think— 
this goes to the question of whether it is appropriate at all for us to 
be asking about all of this. Maybe this is not relevant. 

Is it relevant? If these were your views, should you continue 
Ms. HALL. I think that what is relevant is my ability as a lawyer, 

my ability as a copyright lawyer, my ability as a manager—not 
those views. We have a lot of problems at the Copyright Royalty 
Tribunal which I am trying very hard, with the aid of my cocom-
missioners, to correct. I am up to my ears in reform of the Copy­
right Royalty Tribunal. 

You are asking for an expert opinion on a piece of material on 
which many years ago I performed a ministerial task. 

Mr. MORRISON. I am not asking for an expert opinion. I am 
asking you whether you think tha t if these are your views you 
should be in that position. I think that could be answered yes or 
no. 

Ms. HALL. OK. 
Mr. MORRISON. Can I have an answer? 
Ms. HALL. Yes. No. A person who has those views should not be 

an expert, should not be serving in a job here an expertise in copy­
right is necessary. 

Mr. MORRISON. SO somebody shouldn't be in that job. So it is im­
portant for us to find out whether these really are your views. 

Ms. HALL. NO, it is important to find out whether I am qualified 
to serve as the Commissioner on the Copyright Royalty Tribunal. 
Whether my legal qualifications and my 

Mr. MORRISON. OK. 
Ms. HALL. But I—in my mind that is an issue that 's unfair. 



47 

Mr. MORRISON. Let me then ask some questions about this. You 
said that you have written four books? 

Ms. HALL. NO. I said I have edited and/or consulted on four 
books. 

Mr. MORRISON. And were all those books completed before you 
filed your biographical statement with the Senate? 

Ms. HALL. NO, they were not. The SBA manual for minority busi­
nesses may still be in manuscript form as far as I know. 

Mr. MORRISON. Nothing published, but had been finished, your 
writing or your editing was—in fact, you said you wrote that one, 
or a good part of tha t one. So your writing was done on that? 

Ms. HALL. Yes. I haven't done any other work except work for 
the Copyright Royalty Tribunal since July 5, of this year. 

Mr. MORRISON. SO the other three—the Foundations of Sand, 
High Frontier, and this Marxist-Leninist dictionary—those were all 
done and published before you submitted this biography? 

Ms. HALL. AS far as I can recall. I am not sure of exact publica­
tion dates, but clearly my contributions were well completed before 
I became a Commissioner. 

Mr. MORRISON. Why is it, then, tha t the only one of these works 
that you cited in your biographical information is the Foundations 
of Sand? You want us to believe that you were just a ministerial 
player with respect to each of these items, but one of the ministeri­
al functions apparently was so important to you tha t you listed 
yourself as coauthor in this document. That raises questions to me. 

Could you explain that? 
Ms. HALL. I am not sure when the Marxist-Leninist Lexicon was 

published. It was completed at the time, but I don't think it was 
published then. 

Mr. MORRISON. Well, how about High Frontier? That was com­
pleted, wasn't it? That was completed a long time ago. 

Ms. HALL. Yes, I believe so. I don't think the question—I can't 
recall the question on that. 

Mr. MORRISON. The question was: "List the titles, publishers and 
dates of books, articles, reports, or other published materials you 
have written." 

Now, either—you say you didn't write it, so I wonder why you 
listed it. And if writing it includes what you have described, then I 
don't know why you didn't list the other things. I don't think you 
can have it both ways. 

Ms. HALL. I think we are getting tangled in the semantic defini­
tions between ghostwriting, writing, consulting, editing 

Mr. MORRISON. Madam, I am not tangled at all. I am trying to 
find something out. You said in your testimony just a few minutes 
ago that if these really are your views then you oughtn't to be in 
your current position. 

Now, you have made a self-serving statement that they are not 
your views. 

Ms. HALL. That I - — 
Mr. MORRISON. Excuse me. When I pose the question you will 

have time to answer it. 
I think it is perfectly legitimate for members of this committee 

to look behind your self-serving statement to discover whether it is 
likely that these are your views. And if you don't want to assist us 
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in that , we will have to look to secondary sources I suppose. But I 
don't think it is at all inappropriate to follow that line of question­
ing. 

And I would like to ask you what the compensation arrange­
ments were with respect to this book? 

Ms. HALL. Let me say again these are not my views. 
Mr. MORRISON. That wasn't the question. 
Ms. HALL. Period. And I think that addresses your first assertion. 
Mr. MORRISON. Could you answer my question, please? What 

were the compensation arrangements with respect to this book? 
Ms. HALL. I was paid I believe the figure was $1,000. 
Mr. MORRISON. For the editing? 
Ms. HALL. Yes. 
Mr. MORRISON. And you are also an officer and director of the 

corporation established to receive the profits on this book? 
Ms. HALL. I am not a shareholder, and I don't receive any profits, 

and I don't receive any royalties. When you are in the private prac­
tice of law, you are often asked to set up corporations. Most States 
require three persons on a corporate board. Again, it is a ministeri­
al position. I served as secretary because I had the legal expertise 
to know how to do the kinds of filings that are necessary. 

The corporation is dissolved. I have served on corporate boards of 
several small corporations which I have formed, including a minor­
ity corporation which I had formed. The position of a lawyer in a 
small practice is often to name themselves as a director of a corpo­
ration. 

Mr. MORRISON. SO, this board, this corporation is dissolved? 
Ms. HALL. Yes, sir. 
Mr. MORRISON. Let me ask you about one other area. With re­

spect to the general counsel, what was your role in the hiring of 
the general counsel? Your general counsel who is with you? 

Ms. HALL. The hiring of the general counsel was done with the 
majority consent of the Commissioners, as is everything at the 
Commission presently. 

Mr. MORRISON. What role did you play in the advertising, the 
search, in finding this person? How did he get hired? What role did 
you play? 

Ms. HALL. We put an ad in several publications, and we inter­
viewed quite a number of people, and then the Commissioners, as a 
body, sat down and chose between the people tha t we had inter­
viewed. 

Mr. MORRISON. Were you in charge of that process? Did you over­
see that process? 

Ms. HALL. The Chairman at the Copyright Royalty Tribunal is 
not in charge of anything. The Tribunal works as a majority com­
mission. 

Mr. MORRISON. But I assume there is a day-to-day process that 
was involved in this hiring. You didn't have three people with­
out 

Ms. HALL. AS a matter of fact, Commissioner Aguero was primar­
ily in charge of the hiring. 

Mr. MORRISON. Were there any minority candidates for the posi­
tion? 

Ms. HALL. Absolutely. 
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Mr. MORRISON. DO you have a record of the affirmative action 
processes that were employed in this hiring? 

Ms. HALL. We have extensive records. I would be glad to provide 
them. 

Mr. MORRISON. Would you please summarize where this was ad­
vertised, how it was advertised, what kind of applications you had, 
and what the sex and race of those who 

Ms. HALL. OK. Having been the EEO specialist at Riggs National 
Bank and having worked in EEO for several years, I can assure 
you we complied 100 percent. 

We put two ads in the newspaper. The Washington Post, because 
it is the biggest and we felt it had good general appeal. We put an 
ad in the Washington Times because it is the other local newspa­
per. 

We received about 50 applications. We answered no telephone 
calls, we took no applicant flow data because we did not entertain 
any preselection. We simply responded to the resumes received by 
our general publication advertisement. 

We three Commissioners sat down and we determined by re­
sumes, by experience and by salary qualifications which persons we 
would interview. 

I can give you the breakdown of their races and sex. I could give 
it to you readily from the office or I could give it to you off the top 
of my head right now. 

Mr. MORRISON. Well, don't give it to me off the top of your head. 
Just , if you would—with the chairman's permission, if you would 
submit in writing what I have asked for; tha t is, you have de­
scribed the process, if you would describe it again and the data 
on—obviously, I don't want to know by individual what the race 
and sex is—that is summary data on race and sex at each stage of 
the process, who was interviewed and who were your applicant 
pool. 

Ms. HALL. Um hum. Um hum. 
Mr. MORRISON. And et cetera. If you could provide that , I would 

appreciate it. 
Ms. HALL. That is standard applicant flow data. 
[The information submitted by the Copyright Royalty Tribunal 

follows:] 
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Hiring of General Counsel 

On November 29, 1984 the Tribunal placed ads in the 
Washington Post (appeared December 2, 1984) and the Washington 
Times (appeared December 3-9, 1984) for the position of General 
Counsel and received over 50 resumes. These resumes are on file 
in the Tribunal office. After reviewing all the resumes, the 
Tribunal selected 10 applicants from those submitted and began 
interviewing on January 3, 1985 and subsequently narrowed the 
list to 5 applicants. By majority vote of the commissioners on 
February 5, 1985, the Tribunal selected Mr. Robert Cassler as its 
General Counsel. Mr. Cassler's technical legal adice has already 
improved the quality of the Tribunal's responsibilitiess under 
the Copyright Act. Attached, for the record, are the newspaper 
ads placed for the position. 
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HELP WANTED 
A C C O U N T A N T - P / T accoun­
tant needed immed. Must be 
familiar with government acctg. 
and automated systems with al 
least 3 years experience. 
Send resumes to: C&M Systems 
8401 Corporate Drive 
Suite 180 Landover, Md. 207B5 

Asst. Account Rep. 
Up to account executive at 
nation's premier tundraising 
f i rm. Political experience and 
writingexperience helpful. Write 
copy, client relalions, manage all 
aspects of direct mail and tele­
phone c a m p a i g n s . E x c e l , 
growth. Complete benef i ts, 
Wash.,.D.C. suburb. Salary com­
mensurate w/experience. 
Send letter and resume to: 

COPYWRITING TEST 
E W E i A , Dept. RD 

8330 Old Court House Rd. 
Suite 700. Vienna. Va. 22180. 

NO CALLS PLEASE 

ATTORNEY 
The Copyright Royalty Tribunal 
an independent Federal Agency 
is seeking a General Counsel. 
Attorney must have communica-
tions. copyright, regulatory 
agency, and/or legislative (Hill) 
experience. Send resume & sal­
ary requirements to: 
SUITE 450. 1111 20TH ST., N.W. 

WASHINGTON. D.C. 20036 
By December 14,1984 

PLEASE DO NOT CALL! 
E.O.E7MF/HV 
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Mr. MORRISON. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. The gentleman from Georgia. 
Mr. SWINDALL. Yes. I just have one question, Ms. Hall. On page 

14 of your testimony there appears a fiscal year 1986 budget re­
quest. I would just like an itemization of the individual components 
comprising the "Personnel Benefits" section. 

Ms. HALL. There is the breakdown of the budget on appendix B 
of the appendices. Is that adequate, Mr. Swindall, or do you need 
more? 

Mr. SWINDALL. I don't have that. 
Ms. HALL. I believe I see it, sir. Appendix B is page 14. Is that to 

what you are referring to? 
Mr. SWINDALL. No, that is not adequate. That is specifically what 

I am asking you about. 
Ms. HALL. OK. Could you tell me again exactly what you need? 
Mr. SWINDALL. All right. On line item "Personnel Benefits," 

$71,500 for the fiscal year 1986 request. 
Ms. HALL. Yes. 
Mr. SWINDALL. My question is, What are the individual compo­

nents comprising those personnel benefits? 
Ms. HALL. May I respond to you in writing on that, sir? 
Mr. SWINDALL. Sure. 
Ms. HALL. It represents the Social Security contributions, and 

FICA, and the like, but I don't have it readily in my head. 
Mr. SWINDALL. What in addition to Federal retirement and FICA 

would there be there? 
Ms. HALL. That I will have to check for you, sir. I will be glad to 

provide that for you. I have to verify it. 
[The information submitted by the Copyright Royalty Tribunal 

follows:] 

PERSONNEL BENEFITS RATES 

After consultation with the Library of Congress Budget Office, the Personnel Ben­
efit FY 86 request amount ($71,500) was calculated for each employee as follows: 

1. Current employees: 
a. 11.45% of salaries up to $40,500. This rate applies to one Commissioner (Ray), 

the General Counsel, and two staff assistants. 
b. 10.00% of salaries over $40,500. This rate applies to one Commissioner and the 

General Counsel. 
2. New employees to the Federal Government (as defined by P.L. 98-21): 
a. 17.15% of salaries up to $40,500. This rate applies to two sitting commissioners 

(Aguero & Hall), the two commissioner vacancies, one staff assistant, and two staff 
assistant vacancies. 

b. 10.00% of salaries over $40,500. This rate applies to four commissioner posi­
tions. 

Personnel Benefits include only the employer costs for Civil Service Retirement, 
FICA, life insurance, and health insurance. 

Mr. SWINDALL. I yield. 
Mr. KASTENMEIER. The gentleman from Virginia, Mr. Boucher, is 

recognized. 
Mr. BOUCHER. Thank you, Mr. Chairman. 
Ms. Hall, I think the appropriateness of this subcommittee in­

quiring into your views, or what may not be your views, but the 
views as expressed in Foundations of Sand has already been estab­
lished. And I was very pleased to hear you say that those, in fact, 
were not your views. But I really wonder just how you feel about 
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the views that were expressed. They are very inappropriate from 
my point of view. And are they repugnant to you, or do you strong­
ly disassociate yourself from these expressions? 

Ms. HALL. I understand your concern, and I agree with you they 
are expressions which are very repugnant. They are not my views 
and, as a layperson, they are repugnant to me as well. However, 
Dr. Hafstad had indicated that he wished to express them. I had 
indicated at the time that I felt it would probably be ill-advised to 
publish them. However, in my limited capacity, tha t was all I could 
do. 

I was into the project; I completed the job. I believe in finishing 
what you start. I expressed my opinions, and he proceeded to pub­
lish, as is his right as a citizen of America to publish his views. 

Mr. BOUCHER. So you are saying that you told him prior to publi­
cation and prior to your participation with him in the project 

Ms. HALL. NO, not prior to my participation in the project, as we 
were into the project. I was well into the project before many of 
these ideas surfaced. 

Mr. BOUCHER. Well, at what point did you express to him your 
difference with the views that he was expressing? 

Ms. HALL. At the point where we were trying—he was trying to 
decide whether or not to publish it. 

Mr. BOUCHER. And you did tell him that you disagreed with his 
opinions? 

Ms. HALL. Yes; I told him I thought it would be ill-advised to 
publish it. 

Mr. BOUCHER. And if I understand you correctly, you are saying 
that these views to you are repugnant. Is that the term you used? 

Ms. HALL. It is—yes. 
Mr. BOUCHER. Quite a bit of furor has been raised with regard to 

your participation in the effort to publish Foundations of Sand, and 
some of that furor quite well might continue. That being the case, 
do you feel that you are in a position to effectively administer the 
Copyright Royalty Tribunal, and can you implement the reforms 
that you have said are so badly needed? 

Ms. HALL. I have been working very hard toward that end. That 
is why it is clearly my feeling that, that the sentiments over Foun­
dations of Sand should be directed toward Dr. Hafstad. He has indi­
cated very strongly that, in his letter which he has sent to Mr. 
West, if I might take a minute to read it. 

Mr. BOUCHER. Well, let me defer you from that. My primary con­
cern is whether or not, given the furor that has been expressed 
over your participation in the project, you have the confidence of 
your Commissioners and the confidence of your staff, and the abili­
ty to effectively lead the agency. What is your response to that? 

Ms. HALL. I wish I had the responsibility to lead the agency. The 
way the agency is presently structured I am not leading it, because 
the chairman does not lead. The chairman is just another Commis­
sioner. I feel very confident that I can carry out the reforms that 
are necessary for this agency. I am studying very hard to that end, 
and I will continue to do so. 

I don't think that this situation should be distracting me from 
my job. I have made my statements very clear to the public that 
my position was an editor, tha t my job was ministerial, that Dr. 
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Hafstad is the author and he will bear all the responsibility for the 
fallout from this work. Hopefully having made that clear here 
today, and with the fairness that I hope you people will t reat me in 
having heard my feelings on that, which are very strong, I hope 
that we can properly direct any further fallout towards Dr. Haf­
stad, who has said he will gladly bear that responsibility for his 
work. 

Mr. BOUCHER. Well, I appreciate your 
Ms. HALL. And therefore, I would like to go back to work and 

finish the job that I started, which is to reform the CRT. 
Mr. BOUCHER. Well, I appreciate your statement very much, but 

in all due respect, I am not sure it answers the question. The ques­
tion is do you feel that you have the confidence of the other Com­
missioners and of the staff at the Copyright Royalty Tribunal, and 
do you think you can continue effectively in the role to which you 
are assigned? 

Ms. HALL. I hope I do. I haven't asked them pointblank. I know I 
have the confidence in myself. I know that I have the confidence of 
a good part of the staff and the confidence of the Commissioners. I 
will proceed to do my job. I am working very hard at it. I have put 
in 10 to 12 hours a day for the last 10 months. There is a great deal 
of work that needs to be done, and the sooner we lay this issue 
where it properly belongs, on the shoulders of Dr. Hafstad, the 
sooner we can get back to the very important work that is neces­
sary at the Copyright Royalty Tribunal now. I am anxious to go 
back to that work. It is the job that I truly enjoy and want to 
pursue to a very successful point. 

Mr. BOUCHER. All right. Thank you very much, Ms. Hall. 
Mr. KASTENMEIER. Are there other questions by members of the 

committee? 
Mrs. SCHROEDER. Mr. Chairman. 
Mr. KASTENMEIER. The gentlewoman from Colorado. 
Mrs. SCHROEDER. I heard that. It almost sounds to me like that is 

a tad sexist. I mean, you weren't a secretary, and you wrote down 
that you were a coauthor, and it wasn't ancient history. The book 
was published in 1983. 

Ms. HALL. 1982. 
Mrs. SCHROEDER. In 1982. And you put it down for your Senate 

confirmation, so you must have been proud of it. You say in the 
paper that you are proud of it. So, I don't know that you can 

Ms. HALL. NO, I didn't totally. 
Mrs. SCHROEDER [continuing]. Say that the man must answer and 

I was just ministerial. I mean, you are a lawyer, you are not a sec­
retary. 

But what I really wanted to ask, Mr. Chairman, was how did you 
find out about the job that you now hold? 

Ms. HALL. I, I was called in for an interview and, and hired. 
Mrs. SCHROEDER. Well. 
Ms. HALL. Evidently, my name was in the White House computer 

having applied in 1980 when President Reagan was first elected. 
However, I had not worked any campaigns and I did not have any 
political connections, and therefore was not brought onboard in the 
1980 setup of the administration. 
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In 1983—I can't remember—1983, evidently, my name came up 
on a computer roster, and my copyright credentials were noticed, 
and I was called in for an interview—it was totally unexpected. My 
credentials appeared satisfactory, and they began the investigation 
and subsequent hiring of me for this position. 

I firmly believe that I was hired because of my copyright creden­
tials, because of my legal credentials, because of my teaching of 
copyright. I clearly was not hired for any political connections. I 
don't have any. I just entered my resume in 1980 along with the 
other hundreds of thousands that were submitted to the White 
House. 

I haven't worked a campaign in 10 years. 
Mrs. SCHROEDER. You don t think, though, that maybe the edit­

ing of some of this stuff maybe made you look philosophically OK? 
I mean I know lots of people who are very competent attorneys and 
who know about all these issues, and somehow their name never 
got into the computer and no one just called them and said, "Hey, 
have we got a job for you? Come over and apply." 

Ms. HALL. I think probably my teaching credentials and my copy­
right credentials were more important, clearly. Because the resume 
that I was called in on was still in my other married name, so it 
was clearly my 1980 resume. And the press release that was issued 
when I was first nominated was from the 1980 resume. So, clearly 
the White House was not privy to any of this work because they 
were still working on a 1980 resume. 

Mrs. SCHROEDER. Except that I do think that they know a lot of 
the people that you have worked with, especially in the High Fron­
tiers thing. I think that at least part of that has become very, very 
political, as the chairman pointed out. And so you may have had 
some people there helping. 

But, anyway, your testimony is in 1980 your resume went into 
the file? 

Ms. HALL. Um hum. 
Mrs. SCHROEDER. And in 19 
Ms. HALL. 1983. 
Mrs. SCHROEDER [continuing]. 1983 they found you? 
Ms. HALL. They said that—yes. They said that they were going 

through the computer file and they noticed the credentials, and 
they called me in for an interview. I do not have the kind of politi­
cal connections that most people have had heretofore on this Com­
mission. They are clearly not there. 

Mrs. SCHROEDER. OK. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. Are there other questions? 
Let me just follow-up on Mrs. Schroeder's question because it has 

been raised a number of times here. Although this may have been 
more properly a matter for the Senate at an earlier point in time. 
Precisely, what copyright credentials do you have? 

Ms. HALL. I have taught the subject, and I worked as 
Mr. KASTENMEIER. Taught the subject where? 
Ms. HALL. I taught copyright at Northern Virginia Law School, 

which is a small school, an independent school, in Alexandria, Vir­
ginia, which operates a part-time program. It is just a night school. 

Mr. KASTENMEIER. A night school? 
Ms. HALL. Um hum. 
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Mr. KASTENMEIER. You taught there how many semesters? 
Ms. HALL. I have taught there since 1979, I believe. 
Mr. KASTENMEIER. 1979. Is this an accredited law school? 
Ms. HALL. No, it is not yet accredited. It does have Virginia li­

censing authority to grant degrees. 
Mr. KASTENMEIER. YOU taught there since 1979? 
Ms. HALL. Um hum. 
Mr. KASTENMEIER. For how many years? 
Ms. HALL. We are on a trimester system, and I usually teach one, 

or two, or possibly three trimesters. I can't recall which years I 
have taught more or less. But I do teach there every year. 

Mr. KASTENMEIER. Have you held yourself out in the practice of 
law as a copyright expert? 

Ms. HALL. NO; unfortunately, if you want to practice copyright 
law, you are pretty much limited to New York and Los Angeles for 
any kind of a real booming practice. I was more of a corporate con­
sulting type. And my law practice was a very short period of time 
and, in fact, a very limited practice. 

Mr. KASTENMEIER. So, your claims to copyright expertise, at least 
in terms of practice, are pretty tenuous; would that be fair to say? 

Ms. HALL. I have studied it a great, great deal. I have done some 
copyright work, but no litigation in copyright. 

Mr. KASTENMEIER. Well, I would like to put into the record the 
comments, the opening statement of the gentleman from California 
and, since the matter has been raised, Mr. Hafstad's letter in your 
behalf to Mr. West 

Ms. HALL. Thank you, sir. 
Mr. KASTENMEIER [continuing]. Should be made part of the 

record together with certain other materials relating to this 
matter. 

[The information follows:] 
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May 1, 1S85 

STATEMENT OF THE HONORABLF CARLOS J. MOORHEAD 

MR- CHAIRMAN: 

THIS AFTERNOON WE ARE GOING TO HEAR TESTIMONY FROM THE 

ACTING REGISTER OF THE COPYRIGHT OFFICE AND THE CHAIRMAN OF THE 

COPYRIGHT ROYALTY TRIBUNAL- BOTH REPRESENT SMALL AGENCIES, 

BUT BOTH ARE VERY SIGNIFICANT TO THE PROTECTION AND DISSEMINA­

TION OF INTELLECTUAL PROPERTY-

THE COPYRIGHT ROYALTY TRIBUNAL IS AN AGENCY THAT HAS ENDURED 

MUCH CRITICISM SINCE ITS INCEPTION IN THE 1976 COPYRIGHT REVISION 

ACT- IT SERVES AN IMPORTANT FUNCTION AND I BELIEVE THIS SUB­

COMMITTEE HAS AN OBLIGATION TO TRY AND PROVIDE ANY HELP IT CAN 

TO IMPROVE ITS EFFICIENCY AND EFFECTIVENESS- THIS SUBCOMMITTEE COULD 

MAKE WHAT WOULD AMOUNT TO MINOR CHANGES IN ITS STATUTORY STRUCTURE 

WHICH ARE NOT IN OF THEMSELVES CONTROVERSIAL, BUT SIGNIFICANT TO 

THE OPERATION OF THE TRIBUNAL- FOR EXAMPLE, REDUCING THE SIZE OF 

THE COMMISSION FROM FIVE MEMBERS TO THREE; POSSIBLY SETTING SOME 

QUALIFICATION STANDARDS FOR FUTURE COMMISSIONERS; PROVIDE THAT THE 

PRESIDENT APPOINT THE CHAIRMAN RATHER THAN HAVING IT ROTATE YEARLY; 

AND PROVIDE IT WITH THE NECESSARY SUPPORT PERSONNEL TO GET THE 

JOB DONE- I DON'T BELIEVE ANY OF THOSE ITEMS ARE CONTROVERSIAL-

HOWEVER, IF WE START PROVIDING GUIDELINES FOR THE TRIBUNAL 

TO FOLLOW IN MAKING ITS DECISION WHICH MAY BE IMPORTANT OR IF WE 

TRY AND REDUCE THE 3-75 RATE RECENTLY SET BY THE TRIBUNAL, WHICH 

ALSO IS IMPORTANT TO SOME MEMBERS, BUT REGARDLESS OF THE JUSTIFICA­

TION OF EITHER OF THOSE ITEMS, THESE ISSUES WILL BE BOGGED DOWN IN 

DEBATE AND CONTROVERSY FOR SOME TIME- I HOPE WE TAKE THIS OPPORTUNITY 

TO TRY AND COME UP WITH A MECHANISM TO ASSIST THE TRIBUNAL IN ITS 

OPERATION AS SOON AS POSSIBLE-

THANK YOU, MR- CHAIRMAN- I AM LOOKING FORWARD TO THE TESTIMONY 

THIS AFTERNOON-
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Dr. L. Hafstad 
Rt. 1, Box 319 
Chester, MD 21619 
April 29, 1985 

Mr. West, Editor 
Broadcasting 
1735 De Sales Street 
Washington, DC 20036 

Dear Mr. West: 

Not being a professional writer myself, Marianne Mele was 
employed by me to edit ray material for the book Foundations of 
Sand. In addition to correcting my spelling and rearranging the 
material, she made many helpful contributions. In no sense, 
however, should she be held responsible for any assertions of 
opinion, fact or logic in the content of the book. As author that 
responsibility rests squarely on me. 

Yours truly, 

L.R. Hafsta 
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Mr. KASTENMEIER. If there are no other questions, we thank you 
for your appearance. I know it has been rather difficult. I don't 
know whether it is the end of it. I share the gentleman from Vir­
ginia's concern about credibility here because there are a number 
of important duties you will have. I can only wonder whether you 
can discharge them as you think you may be able to. But in any 
event, this committee is concerned about the future of the Tribu­
nal, and if this matter is reconciled we will, I presume, be working 
with you, Ms. Hall. 

Ms. HALL. Thank you. 
Mr. KASTENMEIER. Thank you for your appearance here today. 
Next, the Chair would like to call, representing the Copyright 

Office as Acting Register, Mr. Donald Curran. Mr. Curran joined 
the staff of the Library of Congress in 1961, has worked in a varie­
ty of positions, including Associate Librarian of Congress, a title he 
presently holds concurrently with tha t of Acting Register. 

So, Mr. Curran, we are very pleased to have you here this after­
noon. Your 36-page statement will, without objection, be made part 
of the record, and you may proceed as you wish. But prior to doing 
so, as I indicated at the outset, I would like to be able to swear you 
in as a witness. 

[Witnesses sworn.] 
[Subcommittee and GPO staff have made necessary grammatical 

and technical changes to the text of the following testimony. A 
copy of the original testimony is on file with the subcommittee.] 

Mr. KASTENMEIER. YOU may wish to identify your colleagues for 
us as well. 

TESTIMONY OF DONALD C. CURRAN, ACTING REGISTER, COPY­
RIGHT OFFICE, LIBRARY OF CONGRESS, ACCOMPANIED BY 
DOROTHY SCHRADER, ASSOCIATE REGISTER OF COPYRIGHTS 
FOR LEGAL AFFAIRS, AND GRACE REED, EXECUTIVE OFFICER 

Mr. CURRAN. Thank you, Mr. Chairman. And thank you for 
having us here today. On my right is Dorothy Schrader, the Associ­
ate Register for Legal Affairs, who has been a frequent witness, of 
course, before this subcommittee; and on my left is Grace Reed, the 
executive officer in the Copyright Office. 

We do have a lengthy statement, and I have a much briefer one 
which I would like to read. It will take, perhaps, 5 or 6 minutes, if I 
may do so. 

Mr. KASTENMEIER. We have been interrupted at this very 
moment by a vote on the floor. So we will have another 10-minute 
recess, after which time we will return to hear you. 

[Recess.] 
Mr. KASTENMEIER. The committee will resume its sitting. And 

the Chair would, again, like to yield to Mr. Curran for his state­
ment. 

Mr. CURRAN. Thank you, Mr. Chairman. 
I will review briefly the administrative developments and gener­

al conditions in the Copyright Office, as well as other major legisla­
tive and international copyright issues that may have been brought 
to your attention earlier. 
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First of all, the Copyright Office is one of seven departments in 
the Library with a staff of 500 employees and a current-year 
budget of $17 million. We annually examine more than 500,000 
claims to copyright for books, music, motion pictures, sound record­
ings, dramatic works, and works of art, and make determinations 
regarding the legal sufficiency of the claims presented. 

A significant aspect of our role is contributing to the collections 
of the Library of Congress. Under the Copyright Act of 1976, copies 
of all works published in the United States with a notice of copy­
right are required to be deposited with the Copyright Office. These 
deposits are the primary acquisition sources upon which the Li­
brary and the Congress builds its collections. 

In 1984, for the first time in its history, the Copyright Office reg­
istered over one-half million claims during the fiscal year; 502,628 
claims were registered. That represented 14,372 claims higher than 
the previous year. Throughout the year we issued certificates of 
registration for routine claims; that is, those that did not require 
any correspondence, within the Office's goal of 3 to 4 weeks with­
out an increase in staff. During the first half of the current year 
we have experienced a surge in receipts, and during the October-
March period we registered 20,000 more claims than in the previ­
ous year. This represents an increase of 7 percent in the workload. 
In previous years during the first 6 months, the workload increase 
was in the order of 3 percent. 

I should add that since then we have noticed that receipts are 
continuing to come in at a higher rate, and this, although our pro­
ductivity from 1984 has been maintained, the increased receipts at 
this time has caused our normal processing time to increase from 4 
weeks to approximately 7 weeks to issue a certificate. We are look­
ing for ways and means of handling the backlog that is building 
up. This includes streamlined procedures, use of temporary stu­
dents, summer employees, and judicious application of overtime 
and compensatory time. However, I would note that it is a matter 
of some concern to us if this trend continues. 

I would also like to make a few comments about the mask works 
bill, which, of course, became effective here in January of this year 
and legislation which concerned this committee last year. The 
mask work unit, which is located in the examining division, has re­
ceived 71 claims for protection of mask works embodied in a semi-
conduct chip as of April 15, 1985. All those claims have been exam­
ined and 17 have been registered; 14 were refused registration be­
cause they were first commercially exploited prior to July 1, 1983; 
the other 40 are in correspondence, including 15 that contest the 
validity of that portion of the interim regulations governing mask 
works fixed in an intermediate form of a chip. We expect some sub­
stantial increase in our receipts as the deadline for registration of 
mask works first commercially exploited between July 1, 1983, and 
November 7, 1984, approaches. 

I would like to say a few words about automation. The second 
stage of COINS III, the on-line tracking of deposit account registra­
tion system, went into effect last year on February 23, 1984. Thus, 
about 55 percent of the registration workload is now being tracked 
online in the computer system. As early as May 1983, it was recog­
nized that the Data General minicomputers being used in the 

5 1 - 5 2 7 0 - 8 5 - 3 
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COINS production would not be able to handle the 63 work stations 
which were being planned for the full system's operation. 

The automated systems office completed a study to determine re­
placement for the aging Data General mini-computers and decided 
on the new Data General 10000. This machine can support 192 
work stations and has the added benefit of being able to run 
COIN's III software with minimal conversion. It was delivered to 
the Library in February 1985 and is now undergoing acceptance 
testing, and we estimate that the process will be completed in ap­
proximately 4 months. And we are therefore looking forward to im­
plementation of COINS later in this summer. 

There are a number of legislative issues which we have devel­
oped and presented in our full statement, and for the sake of brevi­
ty, I would like to bring two to your attention which are of con­
cern, or which are maybe of special concern. I would like to then 
close with some remarks about the role of the Library and the 
Copyright Office, and the relationships, some of those relationships. 

As far as legislative issues go, the first I would like to talk about 
is the status of low-power television signals under the cable com­
pulsory license. For larger cable systems, the classification of a re­
transmitted broadcast station signal as local or distant markedly 
affects the calculation of copyright royalties. Larger cable systems 
pay royalties under a formula of which one factor is the number of 
distant signals retransmittedy. 

Although the Federal Communications Commission does not 
regard low-power television stations as must carries for purpose of 
the communications law, the Copyright Office decided, after public 
hearings last October, that the Copyright Act is ambiguous con­
cerning the status of low-power stations. The Office recommends 
amendment of the definition of local service area of a primary 
transmitter to make clear whether Congress intends low-power sig­
nals to be classified as local or distant for the purposes of comput­
ing royalties under the compulsory license. 

Finally, for consideration of the U.S. adherence to the Berne 
Convention. Mr. Chairman, as you know, there are two worldwide 
multilateral treaties regulating copyright relationships among na­
tions. The Universal Copyright Convention, of which the United 
States has been a member since 1955, and the Berne Convention 
for the Protection of Literary and Artistic Works. The United 
States is not a member. The Berne Convention has existed since 
1886. 

Simply stated, we have not joined the Berne Convention in the 
past largely because our domestic copyright law has never satisfied 
the minimum obligations of the convention at its various stages of 
development. It is not my purpose at this hearing to comment on 
the pros and cons of the U.S. adherence to Berne. 

We at the Copyright Office are in the process of developing a po­
sition which we will recommend to the Librarian of Congress. I do 
want to call your attention to the revival of interest in the Berne 
Convention issue, to the study efforts now underway in the private 
sector and in Government circles, and to the likelihood that the 
Senate may hold public hearings on this question. The Copyright 
Office urges the subcommittee to engage itself fully in the issues 
surrounding adherence to Berne, and, as the chairman and mem-
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bers deem appropriate, to coordinate with your counterparts in the 
Senate on a program for thorough analysis of the benefits and the 
disadvantages of adherence and the nature and scope of possible 
implementing legislation. 

At various times in the recent past, questions have arisen con­
cerning the place of the Copyright Office in the Library of Congress 
and, of course, most recently here today, as to the proper role of 
the register in carrying out the law. I would like to make a few 
brief remarks concerning our position in these matters. And I 
would add that the remarks I have here are shared by the Librari­
an of Congress, Dan Boorstin. 

The Library of Congress, through law and historical develop­
ment, has become in its 185-year history a custodian of the largest 
collection of intellectual property gathered in any one place. It is 
no accident that the Congress in 1870 gave the Library of Congress 
responsibility for administering the U.S. Copyright Law. It is the 
one place in the U.S. Government where the creator of intellectual 
property and the user of that property come together promoting 
the progress of science and the useful arts. 

We have a somewhat biased view, but we believe that the Nation 
has been well served by the Library and its Copyright Office, and 
will continue to be so in the future. The benefits that are flowing 
to the national library and to the world of learning as a result of 
the deposit system are both tangible and intangible. It brings to 
the Nation in one place a vast body of intellectual property, pub­
lished and unpublished, created by our citizens in all formats, 
shapes, and sizes. Much of what is obtained through deposit is not 
readily available or, indeed, available at all through conventional 
purchases or through other order arrangements. 

Of course the Library obtains many thousands of items world­
wide through purchase, through gift, through exchange, but copy­
right deposit continues to be a key element of our total acquisitions 
effort. Our collections are replete with unique materials acquired 
through the deposit process. 

Substantial benefits also flow to the copyright system in the rela­
tionship of a major U.S. cultural institution with the copyright 
process. We believe that the Library has an intellectually stimulat­
ing working environment which is both attractive and supportive 
of the Copyright Office. We are able to attract and keep people who 
understand the importance of protecting intellectual property. 

In a like manner, Library management is sensitive to the signifi­
cance and importance of an activity whose function is to examine, 
catalog, record, process intellectual property pursuant to the copy­
right laws of the United States. These are not qualities always 
found in a large Government bureaucracy. The Library of Congress 
and its Copyright Office are compatible and mutually supportive. 

The responsibilities of the Copyright Office are plainly set forth 
in title XVII. The Register directs all administrative functions and 
duties under title XVII not otherwise specified. Section 702 author­
izes the Register to establish regulations for the administration of 
copyright law with the approval of the Librarian of Congress. The 
Register is appointed by the Librarian and carries out the duties of 
office made under his general direction and supervision. 



64 

The copyright law is sometimes characterized as arcane or even 
metaphysical. Perhaps so. However, the functions of the Office and 
the Register need not be so. Our purpose is to administer the law 
as it exists in a fair and equitable manner, and to assist the Con­
gress and the Nation in development of copyright policy responsive 
to the public interest. We serve the Congress and the Nation, and 
it is our intention to do so in as evenhanded a fashion as possible. 
The duties of the Register are succinctly stated in the position de­
scription certified by the Librarian, which, very briefly, states: 

The Register of Copyrights is responsible for administering the copyright law and 
to the public interest accepting or rejecting claims to copyright, operating the Copy­
right Office in such a manner as to give maximum service to the creators and users 
of literary and artistic property and their attorneys and representatives. The Regis­
ter of Copyright has the responsibility of serving as a principal technical adviser to 
the United States Government on national and international matters, advising the 
Congress concerning the provisions of the Constitution vesting the power in Con­
gress to "promote the progress of science and the useful arts." 

My colleagues and I are, of course, here to answer all your ques­
tions, sir. 

[The statement of Mr. Curran follows:] 
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STATEMENT OF DONALD C. CURRAN 
THE ASSOCIATE LIBRARIAN OF CONGRESS AND 

ACTING REGISTER OF COPYRIGHTS 
COPYRIGHT OFFICE 

Before the Subcommittee on Courts, Civil Liberties, 
and the Administration of Justice 
House Committee on the Judiciary 
99th Congress, First Session 

April 23, 1985 

Mr. Chairman and members of the Subcommittee, I am Donald C. Curran, 

The Associate Librarian of Congress and Acting Register of Copyrights in the 

Copyright Office of the Library of Congress. I thank you and the Subcommittee 

staff for giving me the opportunity to appear at this oversight hearing. The 

Copyright Office welcomes your counsel' and guidance with respect to 

administrative, legislative, and international copyright policy issues, and 

we are prepared to assist the Subcommittee by providing technical information, 

background studies, and draft legislative proposals, at your direction. 

At this hearing, I will review briefly administrative developments 

and the general condition of the Copyright Office, as well as major 

legislative and international copyright issues that may be, or have already 

been, brought to your attention. I will begin with administrative 

developments and the functions of the Copyright Office under the Copyright Act 

of 1976 and the Semiconductor Chip Protection Act of 1984. 
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I. ADMINISTRATION OF THE COPYRIGHT OFFICE 

A. Functions of the Copyright Office 

The Copyright Office is one of seven departments in the Library of 

Congress, which itself, of course, lies within the Legislative Branch. The 

Office is responsible for the administration of the Copyright Act (since 

1897), and of the Semiconductor Chip Protection Act of 1984 (since January of 

this year). A central function of the Office is the examination and 

registration of claims to original and renewal copyrights filed by authors and 

other copyright owners. The Examining Division of the Office annually 

examines more than 500,000 claims to copyright in an enormous variety of 

books, music, motion pictures, sound recordings, dramatic works, and works of 

art, and makes determinations regarding the legal sufficiency of the claims 

presented. The Division corresponds with applicants to clarify the scope of 

the claim and to develop an accurate public record. 

The Copyright Office performs several other functions related to 

registration and recordation: our Cataloging Division prepares and 

distributes bibliographic descriptions of all registered works; the Division 

records documents pertaining to copyight and mask works, and provides basic 

cataloging for many of the Library's special collections. 

Our Information and Reference Division searches and reports, upon 

request, the copyright facts contained in our records, provides certified 

copies of certificates of registration, and assists the public in using our 

files. It also maintains a public information office to answer mail, 

telephone, and personal-visit inquiries about the copyright law and 
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registration procedures. Unlike some other federal agencies, we often deal 

directly with individual authors and users who are not generally sophisticated 

in copyright and the legal aspects of registration. Finally, the Division has 

an active publication program for the distribution, free-of-charge, of 

circulars and similar materials on copyright. 

A significant aspect of the Copyright Office operations is its role 

in contributing to the collections of the Library of Congress. Under the 

Copyright Act of 1976 (as well as under the predecessor statute), copies of 

all works published in the United States with a notice of copyright are 

required to be deposited with the Copyright Office. Those copies are made 

available, also by law, to the Library of Congress for its collections. 

Copyright deposits are thus a principal base upon which the Library of 

Congress builds its collections of books, periodicals, music, maps, prints, 

photographs, and motion pictures. Last year, the value of those Copyright 

Office-derived acquisitions, was about $7 million — an interesting figure 

when compared to our annual budget of about $17 million with some $6 million 

further offset by collected fees. In many of these areas, copyright deposits 

form the greatest part of the Library's acquisitions. 

In addition to the functions described above, the Copyright Act of 

1976 gave additional responsibilities to the Copyright Office with respect to 

administration of the four compulsory licenses provided for in the Act. Our 

Licensing Division now licenses jukeboxes to perform copyrighted music and 

collects the statutory royalties under these licenses. The Licensing Division 

also collects the royalties psid under the statutory compulsory license for 

secondary transmissions by cable television systems. These royalties, after 

deduction of reasonable administrative expenses, are deposited with the 

Treasury Department for investment in interest-bearing U.S. securities and are 
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later disbursed to copyright owners in accordance with distribution 

determinations by the Copyright Royalty Tribunal, which is not a part of the 

Copyright Office. We record notices pertaining to the recording of musical 

works, and to voluntary agreements regarding public broadcasting's use of 

copyrighted works. 

The Copyright Office regularly assists both houses of Congress and 

their staffs in preparing and commenting on legislative proposals, responding 

to constituent inquiries, and assisting in the further implementation of the 

copyright law. As required by the Copyright Act and at the request of members 

of Congress, the Office conducts studies and submits reports to Congress on 

specific subjects. For example, within the past year, the Office has 

submitted studies on the size of copyright industries and the adequacy of 

protection abroad for United States copyrighted works. 

B. Administrative Developments 

1. Copyright registration process 

In 1984, for the first time in its history, the Copyright Office 

registered over one-half million claims during a fiscal year. The 502,628 

claims registered represented an increase of 14,372 claims over the 488,256 

registered in fiscal 1983. Workload figures, detailed in the chart of 

Copyright Office Key Indicators appended to this statement, show a steady 

decrease in staffing amounting to 198! from fiscal year 1979 to 1984 (or, 121 

fewer staff). During the same period, the annual rate of receipts has steadily 

increased, up 245! from FY 1979 to FY 1984; during the same period the amount 

of work completed has increased 16SS and the physical inventory of work on hand 

has decreased by 3S. In fiscal 1984 the Office continued to issue 

certificates of registration for routine claims (those requiring no 

correspondence) within the Office goal of three to four weeks. 
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The registration workload was handled with no increase in staff. A number 

of work improvements made the increased output possible. Among these were: 

cros3 training and redistribution of staff resources to heavy workload areas; 

a 3 percent reduction in the correspondence rate from 20 percent to 17 percent 

(two sections achieved an all time low of 10 percent); office-wide 

streamlining of procedures, including examining practices and cataloging 

rules, and installation of new and more efficient cataloging terminals. 

During the first half of FY 1985, the Office experienced a surge in 

receipts; during October-March 1985, 20,000 more claims were received for 

processing than in the same time period in FY 1984; this represents a 7S 

increase in workload. The normal rate of increase for this time period over 

the last 5 years has been 3S. The timing of this increase was most 

unfortunate, since it is during these months that a number of holidays and 

holiday-related leave occur, which each year causes the Office to develop 

backlogs of work to be processed. In addition, during October-March '85, the 

divisions most involved in the registration process, experienced a 14S vacancy 

rate. These vacancies are currently posted; we hope to fill them within the 

next 2-4 months. Even with the increase in receipts, the 1984 productivity 

rate was maintained (work completed during October-March FY '84: 261,000; 

completed October-March FY '85: 262,000). However, because of the increase 

in receipts, the holiday season and the unusually high vacancy rate, the time 

period for issuance of a certificate without correspondence has slipped from 

the normal 4 weeks to a present 7 week timeframe. 

We are looking at means, other than massive use of overtime, for handling 

the backlogs to be processed. These include streamlined procedures, use of 

temporary/student summer employees, and judicious application of overtime and 

compensatory time. In addition, we are now in an advanced stage of 

application form redesign. We hope that clearer more simplified forms will 
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hsve a positive effect on correspondence rates and public inquiries. If the 

present trend of increaaed receipts continues, we may have to develop more 

dramatic strategies for coping with our workload within reasonable timeframes. 

We will continue to monitor these trends to enable the Office to respond in s 

timely manner. 

In addition to the accomplishments in the registration process, the 

Copyright Office's two other major mission areas continued to experience 

significant increases in work completed. 

2. Licensing 

In our 1986 budget request to the Congress we are seeking authority 

to use fees collected for licensing activities in lieu of direct 

appropriations. Under present law $6,000,000 collected for registration and 

search fees is used in lieu of direct appropriations; however the expenses of 

the office for licensing jukeboxes and cable television fees sre returned to 

miscellaneous receipts of the Treasury. Under the proposal made to the House 

Appropriations Committee, the usable fee for fiscal year 1986 would be 

increased from $6,000,000 to $6,750,000. 

The licensing function continued to maintain currency in the 

processing of cable Statements of Account despite increased workload. This 

area has shown a 57 percent increase in work completed over the paat 4 years; 

from 8,000 Statements and 20 million dollars received in fiscal 1980 to 12,526 

Statements and 84 million dollars received in fiscal 1984. 
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Cable Royalty Fees Received 2/ 

1978 $ 12,937,455.66 

1979 15,912,441.36 

1980 20,068,359.56 

1981 30,811,276.40 

1982 ' 40,913,002.72 

1983 70,831,146.07 

1984 84,028,393.52 2/ 

Total as of 4-12/85 275,502,075.29 

3. Public service 

In the public service area, high levels of responsiveness were 

maintained and in some cases improved upon. In one area phone calls were made 

in lieu of correspondence, resulting in more timely and personal service to 

the public. Work continues on improving our capacity to answer inquiries from 

the public, and we have high hopes for the new automatic call distribution 

system that wa9 installed in January of 1985. While it is still too early to 

measure the impact that the new system has had on our level of service, the 

public has commented favorably about the fact that their calls no longer 

result in a busy signal. The new system allows the callers to enter a queue, 

and while waiting, to receive taped information about hours of service, 

details about registration requirements, etc. Early indications are that the 

number of calls handled has increased sharply, while there has been a dramatic 

drop in the number of complaints. 

2/ Interest earned and deductions for refunds, and operating costs not 
included. 

2/ Nearly complete; additional fees will be received. 
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4. Mask works registrations 

The Office has taken on an additional workload since January 7, 1985, 

as a result of new legislation to protect semiconductor chips (mask works). 

The Mask Work Unit, located administratively in the Examining Division, has 

received 71 claims for protection of mask works embodied in semiconductor chip 

products as of April 15, 1985. All of the claims have been examined, and 17 

have been registered. Fourteen claims have been refused registration because 

they were first commercially exploited before the date of retroactive 

protection under the statute (July 1, 1983). The other 40 are in 

correspondence, including 15 that contest the validity of that portion of the 

interim regulations governing mask works fixed in intermediate forms of a chip 

product. 

We are unable at this point to anticipate the volume of work this 

unit will receive. At present, though the registration system is a world-wide 

one, no other nations have become eligible under either Section 902(3) or 

Section 914 of the Act. We do expect a substantial increase in our receipts 

as the deadline for registration of mask works first commercially exploited 

between July 1, 1983 and November 7, 1984 approaches. 

Our correspondence rate has been over 80S. As the semiconductor 

industry grows accustomed to using the form, and the Copyright Office develops 

standardized practices, we project that the rate should diminish to 50S or 

below. 

Interim regulations to implement the mask work law were issued 

January 3, 1985, 50 Fed. Reg. 263. The Office is now evaluating and 

considering public comment before issuing final regulations. 
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5. Automation 

The second stage of COINS III, the on-line tracking of deposit 

account registrations also known as DA-RIP, went into operation on February 

23, 1984. Thus, about 55S of the registration workload is now being tracked 

on-line. As early as May, 1983, it was recognized that the Data General 

mini-computer being used for COINS production would not be able to handle the 

63 workstations initially anticipated for the full COINS III system. 

Therefore, plans were made to divide COINS between the current production 

machine and a smaller machine now used for systems development; so that 39 

workstations could access one machine and 24 workstations the other. This 

necessitated upgrading the communications and magnetic disk capacity of both 

machines, which in turn required upgrading the operating system software. 

Unforeseen problems arose with both the hardware upgrading and system software 

installations during the summer of 1984; and because the staff developing 

COINS III were needed to help resolve these problems, very little progress was 

made during that time toward completing COINS III. The implementation date 

was then re-estimated to be September 1984. However, as a result of these 

delays, the size of the data base was fast approaching the maximum machine 

capacity, and a data purge had to be undertaken. This took several months and 

the estimated completion date wa3 revised once again to early 1985. The 

on-line software has now been completed and thoroughly tested. 

In the meantime, the Automated Systems Office completed its study to 

determine a replacement for the aging Data General mini-computers, deciding on 

the new Data General MV 10000. This machine can support up to 192 

workstations and has the added benefit of being able to run the COINS III 

software with minimal conversion. Accordingly, a joint decision of ASO and 

the Copyright Office was made that, rather than incur the operational problems 

of running COINS III on the two older, low-capacity machines, the full system 
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will be installed on the larger Data General MV 10000, which was delivered to 

the Library on February 13, 1985 and is now undergoing acceptance testing. 

The Copyright Office will be training the staff on the completed COINS III 

software using the development machine while the Data General MV 10000 is 

being installed and tested along with the re-compiled COINS III software. It 

is estimated that this process will be completed in the next four months. 

Although implementation of the COINS III system in the summer of 1985 

will undoubtedly benefit the Office, we expect to experience some productivity 

decline at the outset. Once the period of training and adjustment caused by 

conversion from manual to automated modes is overcome however, we expect to 

begin to see gains in both efficiency and effectiveness. 
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II. LEGISLATIVE ISSUES 

In this section, the Copyright Office briefly reviews some of the 

major legislative issues in the field of copyright that are likely to be 

brought to the attention of this Congress. The question of United States 

adherence to the Berne Convention is mentioned in the next section, but we 

note here that adherence requires changes in our domestic copyright law. 

A. Cable Television 

1. Recent legislative proposals 

On June 15, 1984, at the second session of the 98th Congress, 

Representative Kastenmeier introduced H.R. 5878, a bill to amend the Copyright 

Act of 1976 with respect to the structure and operation of the Copyright 

Royalty Tribunal (CRT) and the implementation of the cable compulsory license. 

The bill would have changed the Tribunal's membership from five to three 

commissioners, and would have authorized professional staff (one economist and 

one general counsel). It would have established additional criteria for the 

Tribunal to consider in determining the reasonableness of rates and rate 

adjustments pursuant to section 801(b)(2)(B) of the Copyright Act, including 

the impact of the rates on cable subscribers both as to the availability and 

cost of receiving copyrighted materials. It would have excluded from the 1982 

royalty rate adjustment distant signal equivalents represented by three 

distant independent broadcast signals in the case of any cable system which 

does not carry any local independent television broadcast signals, or two 

distant independent broadcast signals in the case of any cable system which 
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carries any local independent television broadcast signal. It would have 

clarified the existing section relating to judicial review of final decisions 

of the Tribunal by providing that review shall be had on the same standards 

and bases as any executive branch or independent regulatory agency, finally, 

it would have defined the concept of "gross receipts" under section 

111(d)(2)(B) of the Copyright Act so as to allow cable systems to pay 

copyright royalties based upon the receipts of cable systems only from 

subscriber groups receiving particular "tiers" of service containing secondary 

transmissions. V This bill was approved by this Subcommittee, but it was 

not reported by the full Judiciary Committee. 

Some of the features of H.R. 5878 may be given further consideration in 

this Congress. 

2. Low power television 

On October 12, 1984, the Copyright Office held a public hearing concerning 

the status of low power television stations under the cable compulsory 

license. Having reviewed the statute and legislative history in connection 

with an examination of the divergent views presented at the hearing and during 

the comment period, the Copyright Office concluded that the Copyright Act is 

ambiguous on the issue of whether, when a cable system retransmits a low power 

2/ In Copyright Office Final Regulations issued at 49 Fed. Reg. 13029, 
13035 (April 2, 1984), the Copyright Office determined that the Copyright Act 
does not presently permit any proration or other allocation of either distant 
signal equivalents or gross receipts by subscriber groups where any secondary 
transmission service is combined with nonbroadcast services in program tiers. 
The Office accordingly, clarified its definition of gross receipts for the 
"basic service of providing secondary transmissions of primary broadcast 
transmitters." 37 C.F.R. §201.17(b)(1) (1984). These regulations are under 
review in court in National Cable Television Assoc, v. Columbia Pictures 
Industries, Inc., et.al., Civil Action No. 83-2785 (D.D.C., filed September 
21, 1983). 
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television signal, the signal should be characterized as "local" or "distant" 

for purposes of applying the DSE value formula. Consequently,in collecting 

cable copyrighted royalties, the Copyright Office will take a neutral position 

on this specific issue. The-Office recommends legislative clarification of 

this issue 

In the same proceeding, the Office concluded that if Copyright owners and 

cable systems uniformly agree that negotiated retransmission consents 

supercede the cable compulsory license requirements of section 111 cable 

systems, in paying royalties pursuant to that section, need not take account 

of the signal of a low power television station for which voluntary licenses 

have been obtained. This is so provided that the negotiated license covers 

all cable-retransmitted works carried by a particular broadcasting station for 

the entire broadcast day for each day for the entire accounting period. This 

decision is published at 49 Fed. Reg. 39174-39175 (October 4, 1984). 

3. Administration of the cable compulsory license 

a. Nonproration of the distant signal equivalent value (DSE): The 

Copyright Office recently issued final regulations, published at 50 Fed. Reg. 

9270-73 (March 7, 1985), affirming without modification the Office's interim 

regulations (published at 47 Fed. Reg. 21786 [May 20, 1982]) concerning the 

calculation of DSE's after the FCC's June 25, 1981 deregulation of cable 

television. The final regulations provide that proration of the OSE is 

possible only as specifically legislated by Congress in the DSE definition of 

section 111(f). 

In summary: (1) The permissive substitution referred to in section 

111(f) is governed by the FCC's former local content substitution rule, which 

remains effective for purposes of the Copyright Act, and proration is 

possible; (2) proration is also possible in the case of part time carriage 
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for lack of activated channel capacity since these FCC rules remain in effect; 

(3) substitution of distant signals newly authorized by the FCC deregulation 

must be calculated at the full DSE value of the signal carried because 

Congress did not establish an open-ended policy of permitting the reduction of 

DSE values to correspond to actual signal carriage; (.it) after June 30, 1981, 

proration of DSE's based upon part-time carriage pursuant to the FCC's 

late-night and specialty programming rules is no longer possible since the 

FCC, by eliminating those rules, removed the justification for proration; and 

(5) cable systems can no longer avail themselves of the syndicated program 

exclusivity rules as a basis for substitution without calculation of a DSE for 

such carriage. They may, however, continue to substitute other programming in 

place of programming deleted pursuant to the FCC's sport exclusivity rule 

without calculation of a DSE since those rules remain in effect. 

b. Notice of inquiry regarding FCC's amendment of the Major 

Television Markets List: The FCC recently published a final rule amending the 

list of major television markets in section 76.51 of its rules to include 

Melbourne and Cocoa, Florida within the Orlando-Daytona Beach hyphenated 

market. 50 Fed. Reg. 2565-70 (January 17, 1985). In response to a petition 

from cable system representatives, the Copyright Office published a Notice of 

Inquiry [at 50 Fed. Reg. 14725, (April 15, 1985)] inviting public comment, 

views and information on the impact on the copyright law of a change by the 

FCC in the major television market list, which has the effect for FCC purposes 

of making a formerly "distant" signal a "local" must-carry signal, and related 

issues. 

c. The CRT's 19B5 Cable Royalty Inflation Adjustment Proceeding: 

Pursuant to section 801(b)(2)(A) and (0) of the Copyright Act of 1976 the 

Copyright Royalty Tribunal (CRT) is authorized to adjust the cable television 
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royalty rates and gross receipts limitations for inflation, upon the petition 

of parties with a "significant interest" in the royalty rates. On March 8, 

1985, the CRT received a joint submission from various parties representing 

interested copyright owners and cable television 9ystems whereby the parties 

' advised that they had entered into an "Agreement of Settlement Concerning 1985 

Cable Royalty Inflation Adjustment." This Settlement Agreement would, if 

effectuated, resolve ail issues that would be raised in the adjustment 

proceeding by these parties. Pursuant to the joint submission, the CRT 

commenced an informal 1985 cable inflation adjustment proceeding and proposed 

adopting the adjustment of royalty rates V and gross receipts limitations ^J 

suggested in the Settlement Agreement, to become effective with the first 

accounting period of 1985. The CRT also requested comments concerning its 

adoption of the Settlement Agreement in lieu of holding more formal, 

evidentiary hearings. See Notice Commencing 1985 Cable Royalty Inflation 

Adjustment Proceeding and Setting Procedural Dates, 50 Fed. Reg. 10989-91 

(March 19, 1985). 

d. Turner Broadcasting System Rate Adjustment Petition: On March 

25, 1985, Turner Broadcasting System Inc. petitioned the CRT to consider its 

superstation WTBS a "national distant signal" and remove the 3.75 percent 

V .893 (instead of the current .799) of 1 per centum for the fir3t DSE, 
.563 (instead of the current .503) of 1 per centum each for the second, third 
and fourth DSE's, and .265 (instead of the current .237) of 1 per centum for 
the fifth DSE and each additional DSE thereafter. Se£ 17 U.S.C. 
§111(d)(2)(B)(1984); 37 C.F.R. §308.2(a)(1984). 

/ The current $107,000 limitation would be raised to $146,000 and the 
$2147000 limitation would be raised to $292,000. See 17 U.S.C. 
§111(d)(2)(C)-(D) (1984); 37 C.F.R. §308.2(b) (1984). 
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royalty rate 6/ applicable to many of the large cable systems that carry the 

satellite-delivered station. The Turner petition argues that since WTBS pays 

copyright owners licensing fees that reflect the expanded audience WTBS 

reaches nationally, WTBS creates, in effect, a superstation submarket of the 

current syndication market. The petition further argues that when copyright 

owners receive the 3.75 percent of gross revenues of cable systems which carry 

WTBS in addition to licensing fees from WTBS, they receive a windfall double 

payment. The petition requests that the CRT adjust the rate cable systems pay 

for carrying WTBS from the current 3.75 fee to statutory rates for carriage of 

other DSE's. 

B. Works Made For Hire 

In the 98th Congress Senator Cochran and Congressman Frank introduced 

identical bills (S. 2138 and H.R. 5911) which proposed significant changes in 

the work for hire provisions of the law. No action was taken on either bill, 

and the issues raised may again be presented to the 99th Congress. 

£/ Pursuant to the final rule in CRT Docket No. 81-2, Cable Television 
Royalty Fee Adjustment Proceeding, published at 47 Fed. Reg. 52146-59 
(November 19, 1982), cable systems must pay 3.75 percent of their gross 
receipts per additional distant signal equivalent resulting from carriage of 
distant signals not generally permitted to be carried under the FCC's distant 
signal rules prior to June 25, 1981. This rate adjustment was established, 
along with a surcharge on certain distant signals to compensate copyright 
owners for the carriage of syndicated programming, in reaction to the FCC's 
elimination of its distant signal rules and its syndicated exclusivity rules 
in Report and Order in Docket nos. 20988 and 21284, 79 F.C.C. 2d 663 (1980). 
[upheld in Halrite T.V. of New York v. FCC, 652 F. 2d 1140 (2d Cir. 1981), 
cert, denied 454 U.S. 1143 (19B2)J-, The CRT adjustment was upheld in NCTA v. 
Copyright Royalty Tribunal, 724 F. 2d 176 (D.C. Cir. 1983). The Copyright 
urrice issued interim and later final regulations interpreting the Copyright 
Act in light of the rate adjustment at 49 Fed. Reg. 14944 (April 16, 1984) and 
49 Fed. Reg. 26722 (Oune 29, 1984). 
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Under the present copyright law, works prepared by employees within the 

scope of their employment are works made for hire. With regard to 

commissioned works, i.e., those prepared by independent contractors, only 

certain categories of works may be considered works made for hire and then 

only if the parties so agree in a writing signed by them. Whether or not a 

work is made for hire can be important. The law provides that in the case of 

such a work, the employer or other person for whom the work was prepared is 

considered the author and will own all of the rights unless the parties 

expressly agree in writing that this is not to be the case. Section 201 (b). 

The work made for hire provisions of the law were subject to much debate 

during the long revision effort; these provisions have been described in the 

1965 Supplementary Report of the Register of Copyrights and in both the House 

and Senate Reports as "the result of a carefully balanced compromise" that met 

the objectives of the Copyright Act while recognizing the legitimate needs of 

all interests involved. Some have questioned whether this delicate compromise 

has been upset by the recent holding in Aldon Accessories, Ltd. v. Spiegel, 

Inc., 738 F.2d 548 (2d Cir. 1984). In that case the court found that the 

active supervision and control of one of the principals of Aldon made the work 

a work made for hire; this was so even though the contractor was not a formal 

or regular employee of Aldon. The second circuit found that in enacting the 

present copyright law, Congress did not intend to substitute a more narrow 

definition of "employee." 

Almost immediately following the effective date of the present law, groups 

representing graphic artists, photographers, and free lance writers expressed 

dissatisfaction with the way the work for hire provisions of the law were 

being applied. They complained that publishers were forcing artists and 
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authors to give up their rights at bargain prices through the work made for 

hire doctrine. They aver that the publisher gets the "best of both worlds" — 

the work is considered a work made for hire for the purposes of vesting the 

copyright in the employer yet the creator gets no benefits typical of an 

employment relationship, e.g., vacation, unemployment insurance, medical 

coverage, etc. 

Publishers, on the other hand, argue that there has not generally been an 

abuse of the work for hire doctrine, although some publishers admit that in 

individual instances there may have been some abuses. They believe that the 

present law has ample safeguards to protect creators from being dealt with 

unfairly. Additionally, they claim that many forms of essential publications 

would be impossible without work for hire agreements. 

There are a number of issues thst graphic artists, photographers, and free 

lance writers have raised. Four major issues are discussed here. First, in 

the case of a commissioned work, when should a work made for hire agreement be 

signed. The present law does not specify a precise time. Freelancers have 

stated that publishers often demand work for hire agreements after the work is 

completed or well under way. Some have complained that in certain instances 

the agreement takes the form of a restrictive endorsement on the back of a 

check sent in payment for the work. They would like the law amended to 

provide that a work for hire agreement must be signed before any work on the 

project is begun. Publishers, on the other hand, believe that this is 

impractical and in certain instances, e.g., where time is of the essence, 

impossible. 

Another issue concerns which categories of works should qualify as works 

made for hire. Freelancers would like the doctrine narrowed by deleting a 

large number of categories from the second part of the work for hire 

definition; these types of works are used primarily by the print publishing 
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and graphic industries. Publishers point out that Congress carefully reviewed 

publisher's problems in creating these categories. They also state that with 

regard to some of the categories, such as encyclopedias and instructional 

texts, the right of authors to terminate previously granted rights would be 

unfair. Finally, they believe that any change in the categories would upset 

existing business practices and would complicate the administration of rights. 

Freelancers also recognize that deleting categories may not be enough 

since they believe that publishers will then demand an assignment of all 

rights for the same price. Therefore, some freelancers may seek to have the 

law amended to provide that where there has been an assignment of exclusive 

rights, those rights must be exercised within two years. After that period 

the unexercised right would become nonexclusive. Also, they may want any 

contract to spell out the price paid for each right. 

Third, some freelancers believe that a work should not be considered a 

work made for hire unless the actual creator gets certain employee benefits. 

Publishers state that determination of an employment relationship has never 

hinged on compensation or benefits; they point out that the issue is 

determined by whether or not the employer or commissioning party had the right 

to direct and supervise the manner in which the work was prepared. 

The last issue concerns the unequal bargaining power between publishers 

and freelancers and what some freelancers characterize as "unconscionable 

transfers." They want the ability to have the contract reformed if the 

publisher is "unjustly enriched." Publishers argue that this proposal is 

almost identical to one considered in 1963; that proposal, they point out, 

was dismissed because of vague standards and a belief that it would lead to 

unnecessary litigation. Publishers state that work for hire agreements are 

not per se unfair; employees may bargain for and receive control of certain 

rights. Additionally, publishers believe there are adequate safeguards for 

any abuses. 
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C. Home Recording for Private or Educational Use 

The Supreme Court's long-awaited Betamax 7/ decision may not settle 

all questions concerning off-air taping since it is primarily directed to 

private, noncommercial time-shifting in the home. ^/ The Court explicitly 

approved the district court's finding that time-shifting for private home use 

must be characterized as a noncommercial, nonprofit activity. In concluding 

that such time-shifting was a fair use, the Court emphasized that since the 

television audience had been invited to watch the entire program earlier, 

reproduction of the entire work does not have its "ordinary effect of 

militating against a finding of fair use." jty The opinion does not directly 

address off-air taping of cable transmissions and subscription television, nor 

the case of taping for purposes of "librarying." ̂ 0/ 

The Supreme Court's approval of time-shifting for private use also does 

not resolve the question of off-air taping for educational uses. The 

Guidelines for Off-Air Recording of Broadcast Programming for Educational 

Purposes '^J continue to provide an answer for some of these questions, but 

other issues remain unresolved. Can a teacher make a "fair use" copy at home 

for performance at school? 

In the most recent litigation, the same court that had enjoined a school 

district from the massive and systematic copying and retention of videotapes 

of copyrighted works denied the school district the right to any future 

2/ Sony Corporation of America v. Universal City Studios, Inc., 104 S. 
Ct. 774 (1984), rev'g, Universal City Studios, Inc. v. Sony Corporation of 
America, 659 F.2d 963 (9th Cir. 1981) rev'g 480 F. Supp. 429 (CD. Cal. 1979). 

£/ 104 S. Ct. 774., 778-79. 

1/ _Id, at 792-93. 

0/ The only reference to librarying is found at note 39. 

1 V H.R. Rep. No. 495, 97th Cong., 2d Sess. 8 (1982). 
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temporary off-the-air videotaping of plaintiffs' copyrighted works. 1£/ The 

Court mentioned the Guidelines and noted that one plaintiff had not permitted 

temporary off-the-air videotape use and two would not permit Boces to 

videotape their works in the future for temporary use. Instead of discussing 

whether the Guidelines should be applicable, the court looked at the fair use 

factors and held that "[I]t is not reasonable to permit defendants to engage 

in copying and using plaintiffs' works for a limited period of time when these 

same copyrighted works are readily available from the plaintiffs for a limited 

period of time." 1£/ 

Other questions concerning off-air taping for use outside the home still 

arise and have not been answered by either the reported cases or the 

Guidelines; however, the use of rented videocassettes in9ide and outside the 

home will probably be a more pressing issue in the 99th Congress. 

D. Commercial Lending of Sound Recording and Audiovisual Works (Video) 

1. Sound recordings 

The President signed the Record Rental Amendment on October 4, 1984, and 

it became effective on that date. It has no retroactive effect, and it 

automatically expires on October 5, 1989. 1ty This amendment adds a new 

section to the First Sale Doctrine (17 U.S.C. §109) giving the owners of 

copyright in the sound recording and in the musical works embodied therein the 

authority to decide how to market their property — through sale, rental or 

both; they do not have to authorize rentals. ^V 

^2/ Encyclopaedia Britannica Educational Corporation v. Crooks, 558 F. 
Supp. 1247 (W.D.N.Y. 1983). See also 542 F. Supp. 1156 (W.D.N.Y. 1982). 

1ty 558 F. Supp 1247, 1250, 1251. 

1 V §4 Pub. L. No. 89-450, 98 Stat 1727 (1984). 

1 V See H. Rep. No. 987, 98th Cong., 2d Sess. 4 (1984); S. Rep. No. 162, 
98th Cong., 1st Sess. 6 (1983). 
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A compulsory licensing system for rental of recorded musical works is 

added to 17 U.S.C. §115. 16/ But this system "is not intended to impose any 

obligation on the owner of copyright in a sound recording to rent or authorize 

rentals of that sound recording." \y Should these copyright owners decide to 

authorize record rentals, amended section 115 provides for the payment of 

royalties and also directs the Register of Copyrights to issue the necessary 

regulations. 

At the time this amendment was enacted, there were approximately 250 

record rental stores in the United States. It was felt, however, that the 

development of the more expensive and longer lasting compact disc could 

magnify this problem in the future. 

2. Video rental 

It is estimated that there are now over 11,000 video specialty 

stores 18/ in the United States. However, there are many other outlets for 

video rentals — grocery stores, drug stores, gasoline stations, and even 

private homes. Video rental legislation was not enacted in the last Congress, 

and questions concerning royalties and/or the legitimate use of rented 

cassettes outside the home will probably continue to recur this session. 

The public performance issue has been raised in several cases where a 

videocassette was exhibited outside the home situation. In Columbia Picture 

Industries, Inc. v. Redd Home Inc., the Third Circuit affirmed the lower 

1f/ S. Rep. No. 162 at 7. 

1Z/ I!-

jty This figure is based on a projection made by Video Store Magazine 
(Sept. 1984) 52. A video specialty store is defined as a retail store which 
derives more than 51S of its gross revenues from sale or rental of video 
products. Id. 



87 

court's decision that the showing of video tapes in private screening rooms 

was a public performance that infringed plaintiffs' copyrights. |£/ Members of 

the Motion Picture Association of America have also filed suit against prison 

systems which were showing rented videocassettes to prisoners. Recently, the 

Wisconsin Health and Social Services Department has entered into a stipulation 

with HPAA members agreeing to a permanent injunction from all unauthorized 

transmissions or other public performance of the plaintiff's copyrighted 

works. 20/ 

E. 3ukebox Compulsory License 

1. Administration of 17 U.S.C. §116 

. Section 116 of the Copyright Act establishes a compulsory 

license for public performance of nondramatic music on coin-operated 

phonorecord players ("jukeboxes"). To obtain the compulsory license, a 

jukebox operator must record each jukebox annually with the Copyright Office, 

pay the annual royalty fee per jukebox to the Copyright Office, and affix the 

certificate of recordation issued by the Copyright Office at an appropriate 

place on the jukebox so recorded. The fees are deposited with the United 

States Treasury for later distribution by the Copyright Royalty Tribunal to 

1?/ Slip opinion, Civ. No. 83-5786 (3d Cir. Nov. 23, 1984) aff'g 568 F. 
Supp. 494 (W.D.PA. 1983). 

20/ In several other states the Attorney General ha3 issued an opinion on 
whether such a use is a fair use. California: public performance of rented 
cassettes violates copyright law, OP 81-803, 567 PTCJ A-1; Florida: all 
institutions under the jurisdiction of the State should purchase or rent 
cassettes only from the copyright owners or their authorized non-theatrical 
distributors; Item 4, MPAA 1984 Composite Antipiracy Newsletter; Louisiana: 
occasional showing of rented videocassettes to 20-30 incarcerated1 persons 
would be a permissible "fair use." 29 PTCJ 480-81 (1985). 
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copyright owners and the performing rights societies, such as the American 

Society of Composers, Authors and Publishers, Broadcast Music, Inc., and 

SESAC, Inc. 

In its last rate adjustment, the Copyright Royalty Tribunal determined 

that the original statutory royalty of $8 per jukebox should be raised to $25 

per jukebox effective January 1, 1982, and $50 per jukebox on January 1, 1984, 

with a cost of living adjustment effective on January 1, 1987. Fifty dollars 

per box is the current rate. 

The number of boxes recorded with the Copyright Office has declined each 

year since 1978, as the following statistics show. 

Year 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

1985 23/ 

Number of 
Certificates 

Issued 21/ 

144,493 

138,158 

137,167 

135,338 

126,400 

114,326 

103,798 

72,041 

Rate 

$ 8.00 

8.00 

8.00 

25.00 

25.00 

25.00 

50.00 

50.00 

Royalty Fees 
Received 22/ 

$1,149,160.00 

1,100,909.00 

1,095,520.00 

1,076,019.00 

2,902,980.00 

2,862,478.00 

5,188,423.00 

3,968,330.00 

2_V The number of certificates issued includes both full-year and half-year 
certificates. Also note that the figures for the earlier years may not agree 
with those given out in the past. A recent review of the statistics has 
resulted in a slight readjustment of some of these figures. 

22/ The royalty fee figures have been rounded and do not include: interest 

accrued nor deductions for operating costs, refunds or distributions. 

/ Note that the 1985 license'year has not ended and these figures can be 
expected to increase by the end of the year. 
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While estimates of the U.S. jukebox population vary from the high of 

400,000 (performing rights societies' estimate) to a low of 250,000 (Amusement 

and Music Operators Association's estimate), very substantial noncompliance 

with this compulsory license is evident. (This may be contrasted with a 97S 

average filing rate by cable systems pursuant to 17 U.S.C. §111.) Recent 

developments, however, create hope that negotiations between the private 

sector interests, initiated last year at the behest of this Subcommittee, will 

lead to increased compliance. 

2. Legislative proposals 

Intense dissatisfaction by jukebox operators with the royalty 

rates established by the CRT resulted in proposals in the 98th Congress (H.R. 

3858; H.R. 4010; S. 1734) to establish a one-time royalty payment mechanism in 

lieu of annual recordation of boxes and royalty payments. 

At your request, Mr. Chairman, representatives of jukebox operators, 

jukebox manufacturers, and performing rights societies began meeting last year 

in an attempt to reach an agreement, which would resolve their respective 

concerns. 

The Copyright Office understands that an agreement in principle has been 

reached as a result of these negotiations. The parties continue to negotiate 

about details, but there is every reason to hope that the Chairman's 

initiative will lead to an agreement that may resolve this issue without 

legislation and will ultimately increase the level of compliance with section 

116. 

The agreement apparently involves proposals for rulemaking by the 

Copyright Office, with respect to recordation of boxes and the issuance of 

certificates. In due course, the parties will formally petition the Office to 

open a public rulemaking proceeding. The Office will respond as positively to 

the proposals as is consistent with our rulemaking authority and the public 

interest. 
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F. Computer Software 

There are two specific issues concerning copyright protection for software 

which may arise during this Congress. In addition, of course, one must 

observe the continued activity in the courts, the Office of Technology 

Assessment, and elsewhere in attempting to define the scope of copyright in 

software, its propriety and other "big" guestions. 

Under the present law, the owner of an authorized copy of a computer 

program is entitled to make a further copy of the program "for archival 

purposes only." This is the result of the codification of the proposal of the 

National Commission on New Technological Uses of Copyrighted Works (CONTU) 

that the law provide clearly that software is copyrightable subject matter and 

that rightful users not be impeded in their use by copyright restrictions. 

Thus, to guard against the possibility that theft, erasure, or electrical or 

physical damage to the media in which programs are stored would seriously 

adversely affect the operations of rightful users, Congress has clearly 

authorized them to prepare archival copies. These copies are not to be 

proliferated or used on multiple machines; they are simply to provide 

insurance against the unavailability of the copy which the user owns. 

As part of a wide-ranging effort to safeguard their works against piracy, 

several publishers of software have employed a variety of technological means 

to prevent their software from being copied. Chief among these, and the one 

with some potential copyright ramifications, is "copy protection." By various 

means, software may be stored on a floppy diskette in such a manner that it 

can be "read" into a computer's memory for use, but can not be copied onto 

another diskette. While no such scheme is absolutely foolproof, copy 

protection may be effective in preventing a majority of users from making 

unauthorized copies. 
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To circumvent such systems, a number of programs have been written and ' 

distributed, sometimes openly, sometimes not, which permit the ordinary user 

(as distinct from the computer professional or industrious "hacker" to whom 

copy protection schemes may pose only a trivial delay rather than an 

insurmountable barrier) to copy "protected" software. There have been no 

court cases to date precisely testing the legality of such "de-encryption" or 

"code-breaking" programs, although one District Court has granted a 

preliminary injunction against the sale of a "PROM blaster" (a device used to 

duplicate video game software stored in game cartridges). Atari, Inc. v. 3S 

4 A Inc., 597 F.Supp 5 (N.O. 111. 1983). It is possible, but not clear, that 

such works might be held to infringe the copyright owner's rights in the 

copied program. There may be an attempt by software copyright owners to obtain 

this result in the legislature. To the extent that some software copyright 

owners use encryption methods which prevent the making of the one archival 

copy to which users are clearly entitled under the law, such initiatives 

should be cautiously evaluated. On the other hand, it appears that some copy 

protectionisystems permit the user to make one or two (uncopiable) copies of 

the software before "switching on" to prevent further copying. It seems 

appropriate that a balance be struck between the rights of copyright owners 

for protection against copying and the rights of users to be able to use that 

which they have paid for, but the Copyright Office is not now prepared to 

recommend any legislation. 

Another private initiative about which you may hear is the desire of many 

software proprietors to add software to the list of works (now limited to 

sound recordings, motion pictures, and other audiovisual works) in 18 U.S.C 

Sec. 2319(b) for whose criminal infringement the penalties are enhanced. 

Proponents state two reasons why this should occur: enhanced penalties make 

potential criminal cases more attractive to the Department of Justice and U.S. 
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Attorneys with whom prosecutorial discretion lies, and, under the present law, 

the criminal infringement of software which "drives" such audiovisual video 

games as Pac-Man or Space Invaders may be subject to the enhanced penalties 

applying to audiovisual works, while the criminal infringement of business or 

scientific software, which result in no audiovisual performances or displays, 

is clearly not. 

The Copyright Office is unaware of any criminal copyright infringement 

cases concerning software. It seems somewhat premature to say that this is 

due entirely to the lower criminal penalties applicable to infringements of 

this type of work, although this can not be completely ruled out. As to the 

inconsistency between video-game and other software, an anomaly may exist. 

The Office is not aware, however, of any litigation involving the application 

of any criminal copyright sanctions against video-game pirates. If an attempt 

were made to treat such games as audiovisual works for purposes of applying 

criminal penalties appropriate for audiovisual works, it is not clear that the 

effort would succeed; strict construction of criminal laws might result in the 

imposition of the standard penal provisions rather than those for sound 

recordings, motion pictures, and other audiovisual works. 

G. Satellite Issues 

1. U. S. Ratification of the Brussels Satellite Convention 

An important step toward world-wide cooperation in the 

international protection of copyrighted programming carried by satellites was 

taken on October 12, 1984, as the United States Senate ratified the Convention 

Relating to the Distribution of Programme-Carrying Signals Transmitted by 

Satellite (the Brussels Satellite Convention). 
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Only 20 years ago the Telstar satellite carried the first live television 

signals across the Atlantic Ocean. Since then satellite transmission has 

become a powerful force in the delivery of television signals of nearly 

perfect quality all across the world. But the unauthorized reception and 

distribution of those signals ("poaching") has deprived copyright owners of 

the revenues they could obtain by licensing their works. 

The unauthorized interception and distribution of American programming 

transmitted via satellite has occurred throughout the Western Hemisphere, but 

most particularly in the countries where the natural "footprint" of those 

signals extends, in part of Canada, Latin America, the Caribbean, and Mexico. 

As more powerful satellites are launched into space, the problems of satellite 

poaching may extend beyond the Hemisphere and take on global proportions. 

The Convention was ratified by the United States Senate without any 

amendment of domestic law. The United States ratified the Convention on the 

basis that the obligations of the Convention were satisfied by provisions of 

the existing communications and copyright laws. Congress subsequently amended 

the communications law and established civil and criminal penalties for 

satellite piracy in certain cases. Section 705 of P.L. 98-549. 

The Convention, developed in Brussels in 1974 and now consisting of nine 

member states, obligates contracting states to take adequate measures to 

prevent the unauthorized distribution of programming carried by satellite on 

or from their territories. The Convention leaves each state free to choose 

its own method of implementation including designation of the specific 

beneficiaries of protection. The Convention, however, exempts signals which 

51-527 0 - 8 5 - 4 
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are intended for direct reception from satellite by the general public; these 

broadcast satellite signals are generally already regulated under the 

copyright or neighboring rights regimes of most states. Nor does the 

Convention apply to individual reception of satellite signals for purposes of 

private viewing (the "back-yard" satellite dishes). 

Ratification by the United States of the Brussels Satellite Convention 

will not in itself stop unauthorized retransmissions of satellite-borne 

signals. Ratification will confirm, however, that foreign program-originating 

organizations, are protected against unauthorized distribution in the United 

States: moreover, it will serve both as a model to other nations which look 

to the United States for guidance in resolving questions raised by new 

technologies and as a bench-mark of fairness from which the United States can 

seek similar treatment in the markets of our trading partners. 

2. "Back-yard" satellite dishes 

The 98th Congress enacted a major reform of cable communications 

law by passing Public Law 98-549 (hereafter the Cable Communications Policy 

Act of 1984). The law provides for the first time a comprehensive framework 

for cable industry operations in this country. Although the law at more than 

one point states that it does not affect rights and liabilities under the 

Copyright Act, the law deals with certain issues that have copyright policy 

implications. One is the treatment of direct reception of satellite signals 

by "back-yard" satellite dishes (discussed in the next paragraph) and the 

other is theft of cable service (discussed in the next subsection.) 

New section 705 of title 47 replaces section 605 of the Communications Act 

of 1934. Section 705(b) requires owners of rights in "satellite cable 

programming" to develop marketing systems to authorize private viewing at home 

where the signals have not been encrypted. If the signals are encrypted, then 

unauthorized reception is prohibited and rightsholders have been given new 

remedies and penalties. 
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3. Theft of cable service 

Section 633(a)(1) of the Cable Communications Policy Act 

prohibits any person, without proper authorization, from intercepting or 

receiving any communications service offered over a cable system, or from 

assisting in such activities. Penalties in the nature of fines and/or 

imprisonment are imposed for violation of the law. 

The federal government has now joined with many states who have enacted 

cable service theft laws; the new federal law specifically does not preempt 

state laws. According to Cable/Vi3ion (April 1, 1985) at 37, all but 17 

states have toughened their laws in recent years. Cable operators sue 

individual violators and distributors of illegal equipment. 

In a major development, an ad hoc group was organized last fall (the 

Coalition Opposing Signal Theft), whose members include representatives from 

program suppliers (the motion picture industry and professional sports), 

equipment makers, cable networks and cable operators. The group will stress 

that cable service theft is a crime, will serve as a resource center for 

combatting cable service theft, and will assist the member industries in 

lobbying the remaining 17 states for stricter theft-of-service laws. 
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III. INTERNATIONAL COPYRIGHT ACTIVITIES 

Protection abroad for works of United States authorship has become a major 

concern to American industry. The quality of foreign copyright laws has 

sometimes been criticized. The adequacy of the treaty bases upon which the 

international recognition of authors' rights rests has been questioned by 

some. 

Business men and women have been pressing their government to use its 

power and influence to reshape the network of international copyright 

arrangements; yet, where this may lead us is not entirely clear. 

It is not the purpose of this hearing to explore in depth the many 

proposals for improving the global protection of copyright, or the 

implications of such efforts for our own domestic copyright policies. But, 

the Copyright Office wishes to note certain key developments as of possible 

interest to the Subcommittee. 

Asian Meetings 

The Copyright Office has participated in a number of international 

meetings and missions whose substance may briefly be noted. 

In April and May of 1984, the Copyright Office was represented on a United 

States delegation to Taiwan and Singapore, to discuss ways in which the piracy 

of United States works in those places could be reduced through the 

improvement of local copyright laws. We worked closely with the International 
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Trade Administration, the United State3 Trade Representative and the 

Department of State, providing technical support based upon our familiarity 

with foreign copyright laws and practices, international conventions and the 

overall problems of building balanced copyright systems in developing 

countries. 

In November 1984, we provided similar support to a United States 

delegation to South Korea. 

Most interestingly, we participated in a series of copyright seminars 

organized in three ASEAN states, Malaysia, Thailand and Indonesia, in January, 

1985. These seminars were jointly proposed by the Office of the Pacific Basin 

of the ITA and the Copyright Office. The idea was warmly supported by the 

concerned United States embassies and the Department of State. Our feeling 

was that the gradual development of modern copyright systems in the region 

characterized as the Pacific Basin called for the United States to listen to 

local needs and fears as much as to insist flatly upon an end to piracy of our 

works. These seminars brought a small group of United States specialists into 

open discussions with local experts and interests. The frank exchange of 

viewpoints, concerns and options was, we believe, every bit as valuable in 

building for the future as are trade-based exhortations. 

Copyright Office Report On Protection of U.S. Works Abroad 

Many of the attitudes of the Copyright Office on the problems of 

protecting authorship throughout the world are reflected in a report we 

published at the close of 1984. Our objective in writing the report, which 

was reguested by Sentor Patrick Leahy and Representative Michael Barnes, was 

to provoke thought and discussion within the Congress on the relationship 
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between bilateral trade incentives to promote better protection of copyrighted 

works abroad and multilateral copyright treaties. In short, to examine the 

utility and fairness of ultimately coercive trade incentives and to compare 

these devices with the gradual consensus-building process of the Universal and . 

Berne copyright conventions. 

UNESCO-WIPO Copyright Meetings on Private Copying, Video and Audio Rental, > 

and Computer Software 

There were a number of meetings held under the auspices of the World 

Intellectual Property Organization (WIPO) and UNESCO, exploring contemporary 

copyright problems which are all too familiar to this Subcommittee and the 

Congress as a whole: protection of computer software, rental rights for audio 

and video recordings, private copying, and copyright aspects of direct 

satellite broadcasting. We believe it is fair to say that the questions asked 

by the Chairman and members of this Subcommittee when these subjects have 

arisen are similar to those raised in Paris and Geneva. 

The Copyright Office believes that developments in foreign countries with 

respect to private copying and rental rights could usefully be examined by the 

Congress, if these issues are given consideration by the Subcommittee. It is 

not simply a matter of whether we 3hould have such rights because foreign 

countries do or vice versa. It is a practical matter of evolution of a global 

marketplace. If major foreign markets for United States audio and video works 

adopt relatively similar approaches to rental rights, then, if only as a trade 

matter, we may come under pressure to reciprocate; and, such pressure need not 

involve either copyright convention. 

In February WIPO and UNESCO held the first meeting to consider 

specifically copyright protection for computer software. It was a most 

interesting beginning to a study program which will doubtlessly continue for 

the next several years. 
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At the risk of oversimplifying a complex question, we feel that two trends 

were revealed at this meeting: 1) most industrialized countries seem to 

prefer the protection of computer software under copyright and approve of the 

applicability of existing copyright conventions to this new category of works; 

and, 2) few seem to know in what manner traditional copyright doctrines should 

be applied to determine rights, infringement and permissible uses of 

softwsre. Put another way, most industrialized countries have found software 

copyrightable subject matter, but lack the experience of litigation or 

specific legislation to be sure about the precise extent of copyrightability 

in any given piece of software. 

The dispute between Japan and the United States over industrial property 

protection versus copyright protection for software appears to have been 

resolved initially in favor of copyright. But, the essentials of this debate 

may have shifted to a "North-South" disagreement (that is, western developed 

countries and Japan versus many developing countries and some socialist 

countries). 

The emerging consensus of industrialized countries in favor of copyright 

in principle should not be taken to mean agreement on the kind or level of 

copyright protection for software which may be appropriate as time passes. 

Subjecting software to copyright protection does not mean that all software or 

all parts of software are copyrightable; presumably, it does mean that basic 

rights to control reproduction, adaptation, performance or display, and 

distribution depend upon the extent to which creative authorship is found to 

exist. 

United States Adherence to Berne 

Finally, the Copyright Office would like to call attention to 

consideration of United States adherence to the Berne Convention for the 

Protection of Literary and Artistic Pr°pertv- Private sector and governmental 
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groups are studying the pros and cons of United States adherence to Berne with 

principal reference to today's realities and the perceived challenges of 

tomorrow, rather than as a theoretical exercise in the "philosophy" of 

authors' rights. For example, the Authors' League of America has formed a 

small group to study problems of implementing legislation. All of this is 

tentative and exploratory — the possible beginnings of a difficult and 

time-consuming process. 

This hearing is of course not the place to explore the many issues which 

adherence to Berne must necessarily raise. But the Copyright Office urges the 

Subcommittee to engage itself fully in the matter of Berne adherence and, 

ideally, to coordinate with its Senate counterpart a program for thorough 

analysis of the impact of adherence upon our present copyright law as well as 

certain important areas for possible future development. 

Thank you for the opportunity to report on the condition of the Copyright 

Office and on some of the major copyright policy issues. My colleagues and I 

would be pleased to respond to your questions, either now or at a later time 

for the record. 
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AppendjLx A 

COPYRIGHT OFFICE KEY INDICATORS 

SEPTEMBER*, 1984 

525.000 

f 522.000 

STAFFING—19% DECREASE FY 1979 TO FY 1984 (00) 

(121 LESS ACTUAL STAFF) 

WOHK COMPLETED—16% INCREASE FY 1979 TO FY 1984 (000) 

(74.000 ADDITIONAL CLAIMS COMPLETED PER YEAR) 

RECEIPTS—24% INCREASE FY 1979 TO FY 1984 (000) 

(96.000 ADDITIONAL CLAIMS RECEIVED PER YEAR) 

INVENTORY—3% OECREASE FY 1979 TO FY 1984 (000) 
(4.200 LESS CLAIMS ON HAND) 
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Mr. KASTENMEIER. Thank you, Mr. Curran. I would also hope to 
have your second appended statement, which you have just deliv­
ered, in writing. 

Mr. CURRAN. I will supply it for the record, sir. 
[The summary statement of Mr. Curran follows:] 
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STATEMENT OF DONALD C. CURRAN 
THE ASSOCIATE LIBRARIAN OF CONGRESS AND 

ACTING REGISTER OF COPYRIGHTS 
COPYRIGHT OFFICE 

Before the Subcommittee on Courts, Civil Liberties, 
and the Administration of Justice 
House Committee on the Judiciary 
99th Congress, First Session 

Msy 1, 1985 • 

The Place and Role of the Copyright Office 
of the Library of Congress 

The Library of Congress through law and historical development has 

become in its 185-year history the custodian of the largest collection of 

intellectual property gathered in any one place. It is no accident that the 

Congress in 1870 gave the Library of Congress responsibility for administering 

the U.S. copyright lew. It is the one place in the U. S. Government where the 

creator of intellectual property and the user of the property come together, 

promoting "the progress of science and useful arts." 

I would like to share with you our thoughts on the place and role of 

the Copyright Office. The Copyright Office became a separate department of 

the Library by statute in 1897. 

We have a somewhat biased view but we believe that the Nation has 

been well served by the Library and its Copyright Office, and that it will 

continue to be so in the future. 
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The benefits flowing to the national library and the world of 

learning as a result of the deposit system sre both tsngible and intangible. 

It brings to the nation in one place a vast body of intellectual property, 

published and unpublished, created by our citizens in all formats, shapes and 

sizes. Much of what is obtained through deposit is not readily available, nor 

indeed available at all through conventional purchase order arrangements. Of 

course the Library obtains many thousands of items world-wide through 

purchase, gift, and exchange, but copyright deposit continues to be a key 

element of our total acquisitions effort. Our collections are replete with 

unique materials acquired through the deposit process. 

Substsntisi benefits also flow to the copyright system in the 

relationship of a major U. S. cultural institution with the copyright process. 

We believe the Library hss an intellectually stimulating working environment 

which is both attractive and supportive of the Copyright Office. We are able 

to attract and keep people who understand the importance of protecting 

intellectual property. In like manner, Library management is sensitive to the 

significance and importance of an activity whose function is to examine, 

catalog, record, and process intellectual property pursuant to the copyright 

law of the United States. These are not qualities always found in a large 

government bureaucracy. The Library of Congress and its Copyright Office are 

compatible and mutually supportive. 

The responsibilities of the Copyright Office are plainly set forth in 

Title 17. The Register directs sll administrative functions and duties under 

Title 17 not otherwise specified. Section 702 authorizes the Register to 
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establish regulations for the sdministration of the copyright law with the 

approval of the Librarian of Congress. The Register is appointed by the 

Librarian and carries out the duties of the Office under his general direction 

and supervision. Copyright law is sometimes characterized as arcane or even 

metaphysical. Perhaps so; however the functions of the Office and the 

Register need not be. Our purpose is to administer the law as it exists in a 

fair and equitable manner and to assist the Congress and the Nation in the 

development of copyright policy responsive to the public interest. We serve 

the Congress and the Nation, and it is our intention to do so in as evenhanded 

a fashion as possible. The duties of the Register are most succinctly stated 

in the position description certified by the Library. 

"The Register of Copyrights is responsible for 
administering the copyright law in the public interest, 
accepting or rejecting claims to copyright, and operating 
the Copyright Office in such s manner as to give maximum 
service to creators and users of literary and artistic 
property and their attorneys and representatives. The 
Register of Copyrights hss the responsibility of serving as 
principal technical adviser to the United States Government 
on national and international copyright matters and advising 
Congress concerning the provision of the Constitution 
vesting the power in Congress to "promote the progress of 
Science and uaeful Arts ..." 
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Mr. KASTENMEIER. With respect to the value of the Library of 
Congress and its collections and copyright deposits, with which I 
concur, doesn't the Berne Convention adherence affect that func­
tion, prospectively, in this country? 

Mr. CURRAN. We understand that is one of the issues which, of 
course, would need to be carefully considered and thought out. 
When we talk about adherence, there are many, of which, obvious­
ly, I am not competent to go into today. But there is a significant 
point of view that suggests that the deposit laws can be—that you 
can have deposit laws and still be in adherence to Berne. Many 
countries, presumably, as I understand it, do that. And that would 
be precisely our point, to ensure that the kinds of things which we 
think are critical and important in the American copyright system 
are preserved in any Berne adherence. Considerations that might 
be made here. 

Mr. KASTENMEIER. Well, I note your urging this subcommittee to 
engage itself fully in the matter of Berne adherence and you fur­
ther instruct us to coordinate with the other body, with the Senate 
counterpart, I gather. 

Mr. CURRAN. Our remarks there, and I hope they are not misin­
terpreted, are simply to suggest that any consideration of Berne ad­
herence necessarily involves both the House and the Senate, and 
certainly that is true with regard to any changes in legislation that 
might be required in that process. 

Mr. KASTENMEIER. Mr. Ladd, for whom I have great personal af­
fection—I have known him for many, many years—gave 3 months' 
notice before his departure. Now, it's 3 months, maybe 4 months 
have gone by and, even though you are doing a splendid job, Mr. 
Curran, we don't have a permanent Register. Can you tell us why 
the selection process is taking so long? 

Now, I know it is the Librarian's function and not yours, but still 
I think you must be close enough to it to give us some advice on 
what is transpiring. 

Mr. CURRAN. I share your concern. And I would only—if I may 
take just a couple of minutes to take you through the process, but I 
will speak to the end first. The best qualified list is in the hands of 
the Librarian. I understand they are making appointments for 
interviews now, and then, hopefully, they will be interviewing in 
the immediate future. To set up appropriate interviews, and that 
decision will be forthcoming in the near future. 

The worst is behind us as far as I know. The process is, however, 
unfortunately long and tedious, and I share your concern. I am 
sure the Librarian shares your concern. And perhaps we need to do 
something about that. But the process in this case was in the first 
instance to organize a search committee, since it was considered a 
matter of some importance, to find people who might not otherwise 
come forth through an advertising process, and that consisted of 
Dan Lacey, a vice president of McGraw-Hill, Bob Wedgworth, the 
executive director of the American Library Association, and Stan­
ley Gortikoff, president of Recording Industry Association of Amer­
ica and, I believe, chairman of the board of the Copyright Council 
as well. 

That group did make some effort at trying to search about and 
find people who would be willing to take the job and might be in-
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terested in doing it. And they did their thing and that took some 
time. At the same time, we were advertising in accordance with 
our own rules and regulations in appropriate newspapers, and I am 
not sure which ones, but there were a list of papers where we were 
advertising. And then there is a process of going through the list 
and determining those who are qualified. This is in accordance 
with the Librarian's regulations and systems. 

That having been done, then there is a panel of senior manag­
ers—I was not one of them—who looked at these people who were 
determined to be qualified, and from that, weeded it down to a best 
qualified list. And that is the group the Librarian now has, and he 
is setting up interviews and appointments. 

I share your concern, sir. I think it is intolerable and it is too 
long. 

Mr. KASTENMEIER. If you will permit an aside, I hope they are 
not using the same computer the White House is. [Laughter.] 

Mr. CURRAN. We are in the legislative branch, sir. I don't think 
we do that. 

Mr. KASTENMEIER. Maybe at this point I should yield to my col­
league, Mr. Boucher, for any questions he may have. Obviously, we 
are going to be running off here in a moment or two. 

Mr. BOUCHER. Thank you, Mr. Chairman. I really just have one 
question. 

We have heard some testimony today from the Chairman of the 
Copyright Royalty Tribunal, during the course of which she has 
suggested that additional staff be provided for that agency. It is my 
understanding that the agency relies today on the Copyright Office 
for its technical and research support. 

Do you believe that that relationship should continue in that 
manner, or do you think that the Copyright Royalty Tribunal 
should be given that staff on its own? 

Mr. CURRAN. I think it is a fair question, and I think it is one 
that I don't believe I can accurately summarize or characterize 
very briefly here. The background of the 1976 act is one that I, per­
sonally, am not familiar with. I am going to ask Dorothy Scrader, 
our counsel, who is much more knowledgeable about this than I, to 
add her comments. 

But we run the Licensing Division as provided by the law; and, 
frankly, I think that works rather well. As far as I know, it works 
rather well, and my experience might be not shared by others. But 
the process of—there are 25 people who are doing this: The process 
of carrying out the law, of collecting the money, issuing the li­
censes, doing all the things—investing the money—works as far as 
I know as smoothly as that sort of thing can work. And the Library 
supports it rather heavily; that is, the division itself, with the re­
sources of the Copyright Office, which are not charged back I 
should add, the space which is not charged back, an assortment of 
things that we do to see that they get their job done. And as far as 
I know, they do precisely that: They get their job done. 

Now, the kinds of things that the Tribunal wants some assist­
ance in doing are decisions that the Congress is going to have to 
decide. I mean, what do you want the Tribunal to be? Do you want 
it to be a judiciary kind of thing, a tribunal that makes certain de­
cisions among competing parties? Do you want it to have a differ-
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ent kind of responsibility and a different kind of role? This is 
where I think you have to go back to the act of 1976 and start over, 
and say, well, and if you want them to do certain kinds of things, 
then I guess you are going to have to give them the staff to do that . 

Mr. BOUCHER. Thank you. We do need to depart now. Thank you 
very much for the answer. 

Mr. KASTENMEIER. Certainly. Otherwise, we miss the vote. 
Does the gentleman wish to pursue this? 
Mr. BOUCHER. It would be helpful, perhaps, if you could make 

some written response. I wouldn't want to put you to a lot of trou­
ble. 

Mr. KASTENMEIER. I would make the same request. I have a 
couple of questions as well, but I think we should adjourn in view 
of the hour, and the fact we have to go vote again. So we will put 
our further questions to you in writing. And we thank you very 
much for your appearance today. 

Mr. CURRAN. Thank you, sir. 
Mr. KASTENMEIER. This terminates our hearing today. 
[Whereupon, at 3:52 p.m., the subcommittee was adjourned, to re­

convene subject to the call of the Chair.] 
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ADDITIONAL STATEMENTS 

National Cable Television Association James R Mooney 
President & 
Chief Executive Officer 

1724 Massachusetts Avenue. Nonrnvesl 
Washington, D.C. 20036 
202 775-3655 

Kay 8, 1985 

The Honorable Robert W. Kastenmeier 
Chairman 
Subcommittee on Courts, Civil L iber t ies , 
and the Administration of Jus t ice 
Committee of^the Judiciary 
U.S. House of Representatives 
Washington, D.C. ^0515 

Dear Mr. Chairman: 

On behalf of the National Cable Television Association, I am pleased to 
transmit our statement concerning administration of the Copyright Act of 
1976. 

NCTA respectfully requests that th i s statement be made part of the 
record of the Subcommittee's oversight of the Copyright Royalty Tribunal and 
the Copyright Office in the administration of t h i s Act. 

Sincerely 

JFH/cfg 
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STATEMENT 

OF 

THE NATIONAL CABLE TELEVISIOIl ASSOCIATION 

BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE 

COMMITTEE ON THE JUDICIARY 

U . S . HOUSE OF REPRESENTATIVES 

CONCERNING OVERSIGHT OF THE ADMINISTRATION OF THE 

COPYRIGHT ACT OF 1976 

May 1 , 1985 



I l l 

The National Cable Television Association-appreciates th i3 opportunity 

to provide the subcommittee with i t s views on the adminstration of cable-

re la ted copyright law. 

' NCTA i s the principal trade associat ion of the cable te levis ion 

Industry. I t s members include over 2,000 cable te lev is ion systecs operating 

throughout the United Sta tes , serving approximately 28.5 million banes. 

Cable t e l ev i s ion exercises one of the four compulsory l icenses granted 

by Congress i n i t s 1976 overhaul of the federal copyright laws. Cable thus 

has extensive experience with the Copyright Royalty Tribunal and with- the 

Copyright Office of the Library of Congress. Last year, cable operators 

paid 87 mil l ion do l l a r s for the use of the i r compulsory license in the 

retransmission of programming from d is tan t communities. NCTA an t i c ipa tes 

tha t payments for 1985 will exceed 100 million dol la rs . . ] / Ultimately, of 

course, i t i s cable consumers who bear the cost of these copyright fees . 

1/ Neither of these f igures r e f l e c t s the separate copyright compensation 

paid by cable operators d i rec t ly to s a t e l l i t e video programmers, such as 

Home Box Office or Nickelodeon, whose programming i s carried on cable 

systems through independent contractual arrangements. 
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The CRT-established royal ty r a t e s for d is tant s ignals and the Copyright 

Office accounting ru l e s used to compute l i a b i l i t y under these royalty rates 

have a substant ia l , composite ef fect : they r e s t r a in the number of 

programming a l t e r n a t i v e s avai lable to consumers over cable systems by 

a r t i f i c i a l l y in f la t ing the price of those d is tant s ignals . 

The Copyright Act of 1976 has been used, in effect , to do exactly what 

Congress intended tha t i t should not do. I t has been used to cross the 

threshold that has divided copyright problems from communications policy. 

The consumer has paid the price for t h i s expansive appl icat ion of the 

Copyright Act through l e s s choice in programming a t higher cost . 

In order to be t te r appreciate, the dimensions of t h i s problem, • i t may be 

helpful to review events which have led us to t h i s s i tua t ion . 

Prior to the adoption of the Copyright Act in 1976, the Supreme Court 

had held clearly and unequivocally that under the then-exis t ing copyright 

law, cable was subject t o no l i a b i l i t y for retransmission of program 

s igna ls . All of that changed with the 1976 Act. As the House Judiciary 

Committee s tated: 

"In general, the Committee believes that cable systems are commercial 

enterpr ises whose basic retransmission operations are based on carriage 

of copyrighted material and that copyright r oya l t i e s should be paid by 

cable operators to the creators of such programs. The Committee 
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recognizes, however, tha t i t would be impractical and unduly burdensome 

to require every cable system to negotiate with every copyright owner 

whose work was retransmit ted by a cable system. "2/ 

Accordingly, Congress granted a compulsory license to cable for the 

retransmission of broadcast s ignals and required i t to pay royalty fees for 

the retransmission of d i s t an t , nonnetwork programming. 

In 1976, the Federal Communications Commission had an elaborate ser ies 

of ru l e s in effect which r e s t r i c t e d the number of distant s ignals 

(general ly , a signal whose primary transmit ter was located 35 miles or more 

from the cable system) which could be imported by a cable operator. 

Congress was well aware in 1976 both of the tension between communications-

policy and the copyright laws and of the fact that the FCC's d i s tan t signal 

ru l e s were under review. 

"While the Committee has carefully avoided including in the b i l l any 

provision which would i n t e r f e r e with the FCC's ru les , or which might be 

characterized as affect ing 'communications pol icy ' , the Committee has 

been cognizant of the interplay between the copyright and the 

communications elements of the l eg i s l a t ion . . . . Specif ical ly, we 

2 / H.R. Rpt. 1H76, olub Cong., 2nd Sess. 89 (1976). 
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would urge the Federal Communications Commission to understand that i t 

was not the in ten t of t h i s b i l l to touch on i ssues such as pay cable 

regulat ions or the increased use of imported d i s t an t signal a. "V 

(emphasis added) 

On July 22, 1980, the FCC af ter years of review repealed the rules 

l imi t ing d i s tan t signal carriage by cable systems, finding tha t they 

had caused "s ignif icant sac r i f i ces i n consumer welfare. "Jl/ The Commission 

went on t o note: "The cos ts of our current regula t ions f a l l on exist ing and 

potent ia l cable subscr ibers , each of whom i s denied some increase in freedom 

of choice. The cos t s . . . also f a l l on society as a whole, to the extent 

we have inadvertently s t i f l e d some par t ic ipants i n the system of freedom of 

expression. "5 / 

By eliminating the ru l e s r e s t r i c t i n g dis tant signal carriage, i t was the 

in t en t of the FCC to further federal communications policy which promotes 

the ava i l ab i l i ty to cable subscribers of the broadest possible diversity of 

programming sources. As FCC Chairaan Fer r i s noted: "By today's action, the 

3 / Id . , a t 89. 

4/ Report and Order in Docket Nos. 20988, and 21284, 79 FCC 2d 673 (1980). 

5/ Id., at 671. 
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FCC has removed the regulatory debris of a previous decade; we have thus 

expanded the choices that consumers w i l l have In the future. "£/ 

Unfortunately for consumers, a mere two years later the Copyright 

Royalty Tribunal took action to undo that expansion of choloe. 

The 1976 Act established statutory rates for the importation of distant 

signals, but also provided that the CRT could adjust those rates i f the FCC 

changed i t s signal carriage rules . Following the elimination of the distant 

signal carriage restrict ions by the FCC, the CRT in 1982 issued a ruling 

which raised the copyright royalty fees for distant signals added as a 

result of the deletion of the FCC's rules. The new rates for these added 

signals were almost tOOJ over the average rate, and as much as 1500J over 

the lowest rate, paid by cable operators prior to the CRT ruling. The 

result of this draeonian increase was predictable: consumers were hurt. 

After the CRT decision, subscribers in many markets were unwilling or 

unable to finance the huge cost increase, so signals such as Ted Turner's 

WTBS superstatlon and the Chicago Cubs' station WGN were dropped from cable 

£/ Id . , Separate Statement of Chairman Chanles Ferris, at 890. 



116 

systems. A study by NCTA revealed that , in a l l , 76 percent of the systems 

affected by the CRT decision were forced to drop dis tant s ignals . Over 10 

mill ion hores across the country lost the ava i l ab i l i t y of a l t e rna t ive 

programming. 

Even worse, t h i s CRT ra t e adjustment was more than simply a one-time 

d isas ter for cable consumers. The economic ce i l ing imposed in 1982 by the 

CRT s t i l l acts today as an a r t i f i c i a l , regulatory barr ier to providing more 

programming on cable t e l ev i s ion . 

While the provision of d is tant signals over cable systems i s of value to 

consumers in terms of d ivers i ty and freedom of choice, the economics of 

these signals h i s to r i ca l ly have been marginal to cable operators. Cable 

consumers frequently have indicated a desire to receive these d is tant , 

commercial te levis ion s ignals , but they have not generally been wil l ing to 

pay the kind of premium pr ices paid for ad-free programming such as Home Box 

Office and Showtime. The imposition of the CRT copyright royalty rate has 

severely impacted t h i s marginal s i tua t ion and made carrying these additional 

s igna ls simply too costly for many consumers. Accordingly, these consumers 

are denied the expanded choice in programming tha t federal communications 

policy has sought to provide. 

In 1982, when the CRT handed down i t s decision, there were approximately 

29 million cable homes across the country. Now there are over 38 million. 

Most of the c i t i e s which were unwired in 1982 have since completed the 
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franchise process and e i ther now have, or soon wi l l have, cable te levis ion . 

ava i lab le to t he i r consumers. Perhaps more Important, where cable systems 

have been in operation for several years , there ex is t s a pat tern in the 

industry for systems to upgrade the f a c i l i t i e s and services ava i lab le to 

t h e i r consumers. There i s technical capacity in cable systems a l l around 

the country to bring consumers addi t ional programming through importation of 

d i s tan t s ignals , but carriage of these signals i s effectively prohibited by 

the copyright royalty rates es tabl ished by the CRT. 

Some fine-tuning of the CRT and Copyright Office rules also may be 

necessary in order to re l ieve t h i s anachronist ic , anti-consumer impact and 

allow consumers access to the greatest possible choice in programming. 

Here are basic pr inc ip les tha t should be followed to ensure a f a i r and 

balanced copyright policy for consumers: 

o Consumers should not pay copyright roya l t i e s on programming thev 

do not receive. Consumers today are forced in three different 

ways to pay copyright roya l t i e s for programming they do not even 

receive. 

The Copyright Office currently t r ea t s contiguous systems under 

common ownership and operating out of the same headend as a 

single cable system for copyright royalty purposes, regardless of 

the programming carried by each system. Yet these systeas are 

generally programmed independently of each other and frequently 
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do not provide a l l of the same programming. Under Copyright 

Office ru l e s on contiguous systems, consumers are charged 

copyright r o y a l t i e s for d is tant s ignals imported in to a 

neighboring system, even i f the i r system does not even carry 

those s igna l s . 

A dramatic i l l u s t r a t i o n of t h i s inequity recently occurred in 

Pit tsburgh. A cable company, which owned cable systems in . 

several suburbs of Pittsburgh, acquired the franchise for the 

city i t s e l f . A to ta l of s ix d is tant s ignals were provided over 

a l l the systems; but the most any s ingle system carr ied was two, 

and which two varied from system to system. With the acquisi t ion 

of the franchise for the city of Pittsburgh, these independent 

systems became one giant , contiguous system for copyright royalty 

purposes. Onder the Copyright Office 's ru l e s , royalty would be 

charged against the revenues for a l l cable subscribers for a l l 

s ix d i f fe ren t s igna ls , even though the t o t a l number of distant 

s ignals received by any individual cable subscriber was only two. 

Because the copyright rules consider Pittsburgh and i t s suburbs 

now to be a s ingle systen, local consumers would be forced to pay 

more than $2,000,000 a year extra for copyright roya l t i e s without 

receiving any addit ional programming. 

Where cable systems are operated as independent, franchised 

e n t i t i e s , they should be t reated as separate e n t i t i e s for 

copyright purposes. 
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In addition to the problem of contiguous, commonly-owned systems, 

consumers are required in another way to pay for programming they 

don't receive. Because of the accounting mechanisms established 

by the Copyright Office under the Act, consumers must pay 

copyright royalt ies on distant signals based on the system's 

subscriber revenues for a six-month period, even i f the signal 

was not provided throughout that six-month period. 

A major component of the Cable Communications Policy Act of 1984 

provides cable operators with greater f l ex ib i l i ty to change their 

programming line-up offered to consumers. When consumers act 

through the marketplace to reject a particular programming 

service, operators w i l l remove that service from the system and 

switch to another. l e t under the current copyright law, 

consumers would continue to pay royalties for the service they do 

not want — and do not get — throughout the fu l l six-month 

period. This problem could be mitigated by substantially 

shortening the accounting period to reduce consumer l i a b i l i t y . 

Finally, the Act currently forces payment of a minimum copyright 

fee by consumers through their cable systems even i f the system 

carries no distant signals at a l l . This problem could be solved 

by eliminating the minimum payment provision, allowing consumers 

to pay only for those signals they actually receive. 
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o finnsimera should pay copyright roya l t i e s based on the programming 

they receive, not the s i r e of the town they l ive In. Currently 

consumers in small communities must pay a greater ra te for the 

second and t h i r d d is tant te levis ion s ignals than consumers i n 

large metropoli tan areas . In other words, cable consumers must 

pay more dearly for divers i ty if they happen to l i v e in small 

c i t i e s . Consumers should be treated equally, regardless of the 

s ize of the i r communities. 

o Consumers should not over-pav copyright r o y a l t i e s . Currently, 

consumers must pay royalty fees for d is tant s ignals based on the 

revenues from the t i e r of programming services which includes 

those s ignals . Yet, typical ly , these t i e r s include many made-

for-cable programming services.such as C-SPAJJ, Cable Hews 

Network, and ESPN. Cable operators offering these services do so 

through individual contracts with the program suppliers which 

include copyright compensation. Distant signal roya l t ies based 

on t i e r revenue ~ rather than revenue a t t r i bu tab le only to the 

d is tant s ignals — force consumers to overpay the fa i r rate of 

compensation for those signals and provide windfall money to 

copyright holders for the programming carr ied on distant signals. 

Consumers should pay a f a i r rate for each service they purchase. 

0 Consumers should net again be victimized bv an ungulded Copyright 

Rovaltv Tribunal — Congress should es tabl i sh standards and 

procedures to be followed by the CHT in a ra te adjustment 



121 

oronee<H ng. In s e t t i n g the level of cable copyright l i a b i l i t y , 

the CRT performs an essent ia l ly l e g i s l a t i v e function; but does so 

with very l i t t l e substantive guidance from Congress. In 1982, 

the only time tha t the CRT has conducted a major ra te adjustment 

proceeding, the pub l ic ' s in te res t in access to a diversi ty of 

programming a t reasonable ra tes was subjugated almost ent i rely to 

the i n t e r e s t s of the movie studios and other program creators . 

Congress should ins t ruc t the CRT as to the methods to be used i n 

' any ra te adjustment proceeding so that the i n t e r e s t s of cable 

consumers a re given appropriate consideration and weight. The 

CRT should protect the legitimate i n t e r e s t s of copyright holders, 

cable systems, and the public. 

Congress should also insure that tbe CRT has funding and staff 

adequate to accomplish these important goals . 

As the members of the Subcommittee know, we are a t a c r i t i c a l juncture 

i n tbe administration of the Act. The CRT may again t h i s year consider the 

r a t e s charged for cable retransmission of d i s t an t ' t e l ev i s ion signals. If 

consumers are to benefit from the broadest possible diversi ty in programming 

cboices, some changes c lear ly must be made. !>CTA stands ready to work with 

the Subcommittee, the CRT, and the Copyright Office to bring the system back 

in to balance in order to protect the l eg i t i c a t e i n t e r e s t s of cable systezs, 

copyright holders, and — most important — consumers. 
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OLIVER BERLINER 

POST OFFICE BOX »Zt • BEVERLY MILLS. CALIFORNIA 90X13 

SEN. CHARLES HATHIAS (R-HD) "': & Hon. ROBERT KAGTKNMEIER (?f-WI) 
SENATE OFFICE BLDG " HOUSE OFFICE BLDG. 
WASHINGTON 20510 D.C D.C 20515 

Re: COPYRIGHT ROYALTY TRIBUNAL 1985 Hay 11* 

Gentlemen, 

With the abrupt departure of Marianne Helec Hall ao chairman of the 
Copyright Royalty Tribunal , the e n t i r e s t a t ue of the Tribunal has come 
in to focus. I espec ia l ly chare your concern because, you see , I have 
been under considerat ion by the President for appointment as a Commis­
sioner of the Tribunal , for qui te nunc.t ime. 

The t ruly scary onp»ctc of the Tribunal*3 r;Latur. are (1) that no prir -
idvnt h:i." ever appointed to the Tribunal anyone with copyrir':.t c*:«-ri-
ri ic:; and (2) The President , in a commendable des i re to reduce govern­
ment spending, has attempted to l imi t the number of "oramissioncr:- to } 
when i t desperate ly neede the ful l complement of 5 . After a l l , vr> are 
ta lk ing about the d i spos i t ion of b i l l i o n s of d o l l a r s of r oya l t i e s e-
ver the y e a r s . . . a d ivis ion not only among fact ions of opposing goaiis 
but among r ec ip i en t s envious :of what other r e c i p i e n t s rece ive . 

(To the best of my knowledge T*m the only person under consideration as 
a Commissioner who has had d i rec t music and l i t e r a r y copyright exper­
ience (I operated publishing -enterpr ises for morn than a quarter-cen­
tury) and I understand tha t Senator Wilson and Congressman T'-idham have 
both urged the President to consider me upon the aforesaid bas i s , anions-
o the r s . 

T 6hould be del ighted to come to Washington a t ray expense to t e s t i fy 
in connection with, the need for the Tribunal, and for experienced Com­
mission ern a t . any time you find th<" need for such commentary. 

nwy *' T 1935 
215/276-2726 

Sincerely , 
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Disney stockholder p ^ o f FlIltl Commissioners meets in Chicago 
win in L.A. court re 
Steinberg injunction 

• t I»AV|I» JAMIA 
(IWACn - The Iflth annual cm-

scniion of ihr Avsn, of Film Corunii*-
skmm {ot under way scstcrday with 
some IMcommissioners from across 
the Untied State*. Puerto Rico, the 
Virgin Island* and Cauda. Su/y Ket-

•) fAl'l. Iltl KNM 
Disney stockholders won another 

round Wednesday in the Saul Sicin-
!?etg "greenmail" court case when a 

S X T S f f i ; 'Gimme a Break's'. • 
^i^"£i"i2StL5; Sweet dies at age 65 
of Wall Disney I'rods. IMpb Sweet. 65. died May*, alia 

Stating thai the stockholders have a km* fllneu. Bom in New York Coy. 
a "reasonable chance" 10 prove that he grew up in Northpost. Long Island 
©btty's board of 4tttaot\ violated •ndwm.cdsjcatDa at trie Univ. of Ah-
a fidfewr ufewmdv. Second Dvw * * • » »>d. nTApuhja Cotl^r. at . 

. trirt Trnwe-Cbrl >{9tarat and two ^'Am^pjrr,, vita* he anted m, 
<»*ner jaden«fctfctj«nc4 tct siaod a U.A ^ S ^ U A , - « n d « « n | « e t M , 

oar y Snjnnctkn' bated lag inly that a f t « World War t l 'as '*• Iiogbsh 
' «eojnkei Steinberg to hold 17) million • tencher. coach and director of plays 

•hjtnm penfin« thy Mieomr of the « Barwwd College of Columbia 
•^IBV. HHHvhl bj-4be aaocttwObcn UmV. he<**yed ^ U f o n , " * 
^ t a s T Sicinfcerr'twd fhe Dbncy ^ » y heewwnfhead^thecofteje' 
Soaid <4 dirocturi./' drama division. 

"»Vthmt it's a-'faodmark decision w**h «sore lhan 50 theatre rolci» 
in ibal ii h. the first of its kind to de- *>*** credii, the Broadway shows en-
oUrc arrrnniail Illegal." stockholder compassed '•Rhinoceros," "Stream-
attomes Michael I lam if an said: "*••" '''n»e P™"V * * • " " T ^ Sip" 

Itenmgan said bethought thecoon "> Sidney llrustcin'i Window." and 
the musical •"BiHy." His feature fHm> 
include "You're a Big Boy Now." 
"I leaven fan Wait." "Which Way K 
Up?" and "The New Ccnturiom." 

Sweet's most recent role was that of 
Cart kanisky, police chief on "Gimme 
a Break." Additionally, he had made 
more lhan 70 appearances on prime-
time TV productions- Me aho nor-
tra'yed Gil on the daytime scries 
"Another World" for four yean. 

A memorial service will be held on 
May 1 l.ai 2:30p.m. at St. Bridget of 
Sweden Church. 7100 Whitakcr Ave. 
in Van Nuys. Hti costar from 
"Gimme a Break," NeO Carter; will 
deliver the eulogy. He n sunned by 
his wife, actress Iris Braun. In lieu of 
flowers, donations can be made to [he 
American Cancer Society. 

kit. Illinois fiho comrnisskncT and batik is over." 
host of Cincppsium *B5. is pleased Joe O'Kane. Sin Jo* Him tommi* 
wiih this scat's record turnout, MOOCJ.noted. " 1 herei> no «ch.wl. m> 

Joe Glass, dirccior of the film office book, thai leaches ho* lo be a filii-
m Arkansas — the slate (hat put itself commissioner. You hasc to be arnht 
on the map by offering a SH nroduc- desirous. You must hate trie tottryim 
lion rebate — announced plant for yet 
another effort by his state in promote 
production. 

Class told The I loUywood Reporter 
thai a comrnitiec of major Arkansas 
bankers. investment counselors. 
CTAs and lawyers will meet June 32 
to discuss funding independent pro-
dacikm. He foresees a 12 to 3 million 
financial pool m l * used by local nro-
dweerv for fim^aailej- or (wsi-half 
tnoneV' on luw-hudcci mdcpcndcni 
leafutn^ (W ewttmet thai four or 
Ore fdou a year could be gcneraicd 

'ht Ajt3«sa\ in this manner. 
Ffrsi-day wnrtshops, pemeh and 

snnimrrs coaornt ratal tin how film 
COPMWKSMWCIS could cui (Intntsh 
bureaucracy and work with their 

Locy Salcnfcr. Illtnois Fihn OTfice 
oansultant. said. "Dollan talk. Once 
your state tcaitlaiure or ctlv nolilical 
body rccoEni/cs how much money can 
be broutht into a state and how many 
extra jobs and services can he eencr-
Med hynn-livaiinn filitiinr, h.ill >i«ir 

Bj TIIKKKSA MrMASIKHS 
tt'AMllNdlON . - With the depar­

ture of Marianne Mde I lall as chair­
man of the troubled Conyriaht RovaJ-

decision t«oold ha«c a chilline effect 
on hrts* li- ukcoscr Btionpts. "I think 
tbei'^i-i sow a mcw îreihat h'* coinr 
to be Duiph in California to enfape in 
(he pr.ii,iite of | recti mail. . . . If 
you'"- c «t:f to take out a ownnany. 
siiu tad Kmr coihii"ut*h with it he-
cause >>w are not point to vefl your 
.«hares out at a premium." he said.-

In the opinion of the three justices. 
Disney manafemcu was acting to 
protect itidf, not the shareholders., 
wbea ii paid a total of S77 a share (or 
SJ25 million) to bay back Steinberg's 
12% interest hi the company. Ai the 
santr lime the judges decided Stein­
berg, a« the major stockholder, vio­
lated his duty to the other ftO.000 
shareholders. 

Disney spokesman Ben Chester 
said. *'Th» is a long-term thing. The 
Siriabcrp group may decide lo appeal. W O I D C T t O P I X H l U C e 
We're still waiting for this ca*e to be r r - « » * » - « . . « * . M ^ , S « 
Jcctdcs'tnlhrhMercuurtandoodate YOVU D l O i O r A B C MTV"mmtract a young.nop 

i sci." At press fa, a l . oriented audience. 

tkilhof a politictan. be J budget dncv-
tor and tour guide." 

Coiling ihrouf h all the buteactao 
and red tape it the hardest part •-• 
being a commissioner, according u» 
Axvma'i Bill MacCalhm. "It b a 2-*-
hour job." 

Once the red tape has been cut.-
workhvg with k«cal raercbans and 
restdenuhax usown problems, koi 
fcirti-»•!>. town canapr of imrencr. 
An?— -fCBSed̂ M Dsfaopp) siiuaiua his 
row»^«hcniTVprodiKtk«aitn 
parry asked lo dm do«a Main Sttcn 
durmg the height of (he Christmas 
selling icaxon. Merchants s a t lokl 
the street «oaU be ci^ai for about 
15 mmuics of fibn time. That look 
over a week. ' 

Buchanan said the town teamed in' 
a hurry arid now h more sophist, 
calcd. The recent shooting of "fclui-
phy*s Romance" in ITorcrwc has gc» 
eraied more than \2 orillion and S; 

million in nearby-Mesa. "The resid­
uals outweigh the incomenieTke," tw 
saHJ. 

Copyright Tribunal under close scrutiny 

hat yet been s 
torarys Un SKiubetg bad m4 ictuined 
phone ca lb. 

ABC taps Burned 
NEW-Yiitti: — Carol Our net t will 

c jr in her first cometh' spcsial for 
A0Ctr*a>r<hnintthe l<M5-XAscason. 

Tht'-prdal win showcase the 
HJiQae range wf O w l Aarocti s per* 

,fcc i l iBi i . fnea.stars (to be an-
injtfcid shortly), in a stylish and 
i iiiwi I'tfn ii) onc-hnor^progrjui. 

l)a*iU | . . Wnlper will produce a 
thrce-bouf idcfcalurc for ABC* based . 
on "Times of My I ife." the autobio­
graphy of former Mrsi I jdt Detir 
Ford. The film will be prosmcrd m 
isuxiation with Warner Rros. TV. 

Karen Hall will adapt "Times or 
My Life** for TV. 

Wotper noted that he had bees 
trying for five years so convince Bcny 
Ford to allow a TV version of bo 
book, and he was "delighted" thai she 
has finally aprrcd lo d*i it. 

'Twilight Zone' TV 
Excnc Ccrscnka, vocalist and ryri-

ctst foracctaimedl..A. rock act Xand 
its ofTiboot country-folk band I he 
Knitlers, will star in a William Fried-
km-dtrtcled segment on ihc upcoming 
CBS "Twilight Zone" TV series. Ac­
cording to executive producer I'hil 
IMiucre, however, the casting coup 
doesn'i mean the, program will be 
''front-haded with names you see on 

music-
oriented audience. 

Nevertheless, wliik* IM'uae saj-% 
the resived "Twilight Zone" is "not 
like 'Miami Vice.' " he has commis­
sioned the Grateful Dead lo do ihc 

Uead 

scribes as "essentially abstract, and 
not a pop tunc." UcGucic pis-ked the 

cause "they're wnrld-rc-
cxperts in the Twilight 

Zone." 
In the Fricdkrn-drrccicd segment. 

J -

ly Tribunal there are ROW- only i*<-
members kU ai trw fiw-mcmbCT nam-i 
that makes decisions on how lo pared 
out tome SIOO nafbon a year it collect* 

V C r V C I l l U l IIIIC* I U F Hall resigned from iheCRTWc. 
nesday under pressure from ihc Whii-
Home after a congressional uprw 
ova her rote in editing > booklet tb-> 
wu derogatory to blacks and afln 
several monben of t he I louse Judk: 
ary nibcomraiitce quedioned not onl.< 
her ability lo do a fair job but whethei 
ihc CRT was able lo function at all. 
given i he lack of expertise its roembo • 
have in copyright laws. 

Her resignation prorrrpicd Rep. BnK 
Kaaenmeier (D-WKk, chairman of tk 
House tubcommitiee with jurisdiction 
over copyright matters, lo question 
While House nnpnintrornts and tin 
qualification ol those made lo thi-
CRT. He said, "We need to considv' 
whether the tribunal can discharge lhc 

show's theme musk-, whkh he dc- duties imposed on it and whether it 
should he reformed or ebmirtaied. 11-.. 
subcommitice intends to look into it 
in the near future." 

HaD's depantrre leases only 13d 
ward Kay and Mario Agucro out o: 
what is supposed to be a five-memhei 

- s^jitf • my/M%f^*jrn**^+'fiv*?^ 

ihtad "Night Crawlers." Ccrsenka commission. Ray. who has been* ith 
prvlrays a waitress lumnl t "beiyl wl»i iheCRTsime l"»"2. ii a Iiwmci nximl 

ihe "gmtsts nf Virtoam prudnver and disiirhumt. Arnrro 
back to life." according lo who joined Ihe tirhunal one >ear ago. 

ihjCacrr. «fcusiuu the rocker's act- •* » Cuban immieiant and former pro-
. mg is "llni-rate. eacdkiil" and may ducer of TV and concerts. 
«wa dchm the «rie> ihb fall. Sen. Charles Mathias (R-Md.: 

Thccaeeuttw iwudwuj swrvsed that chairman of the Senate o^n right snh-
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I. FURTHER MATERIALS RELATING TO THE COPYRIGHT 
ROYALTY TRIBUNAL 

A. CORRESPONDENCE AND MEMORANDA 

C M M JL uoOMAft. CAW. 

KlAVMlias* 

W.&. $ou& of jRtpreitntatibEK !SB£33f 
Committtt on tfjc Jubioat? 

tHaSfiuifftbn, B.C. 20515 

MOUJMtl.MAQeU.KT. CUM UWMM. CAt*. 
WRUWAMUCHU.MJL '.MWU l [ n H M W m n . A . M L 

Sc"S£S£5..«~ ' Stkp&imt: 202-225-3951. 
outua i SCHUWU. M.V. 
IMKI J. MOMMSON. CO**. 

- O W I J O r. n K t w t OHO 
tAWWWf J. SMOX HX 

SS£££S££& ' December 18, 1984 

Mrs. Marianne Hall, Chairman 
Copyright Royalty Tribunal 
1111 20th Street 
Washington, D.C. 20036 . 

Dear Mrs. Hall: 

As you know during the 98th Congress, our Subcomulttee devoted much time 
and attention to examining the operations of the Copyright Royalty Tribunal. 
Hearings were held and ultimately a bill was favorably reported (H.R. 6164) 
that, 1n large part, was designed to Improve the functioning of the CRT. In -
brief, H.R. 6164 authorizes the Tribunal to hire an economist and a general 
counsel, reduces the number of commissioners from 5 to 3, sets forth objective 
criteria that the Tribunal shall consider in setting copyright royalty rates 
for retransmission of distant signals by cable television, and modifies the 
current law relating to judicial review of final Tribunal decisions.. 

We would like to solicit Tribunal comment on the sections, of H.R. 6164 as 
they relate directly to your agency. You need not take'a position on Title II 
of the bil l , which sets forth provisions concerning retransmission of distant 
signals and tiering. 

As regards the staffing needs of the Tribunal, we are cognizant of the 
fact that funds have been legislatively appropriated for the past two years. 
We fully expect the Tribunal to respect the will of the policy-making branch 1n 
this regard, and to hire a general counsel and an economist. 

In our capacity as ranking members on your oversight Subcommittee, we will 
persist 1n our efforts to focus on the staff needs of the CRT through legis­
lative hearings and oversight. However, since you already have the funds 
available to take action, 1t Is our opinion that additional legislative author­
ization is not necessary prior to your hiring a staff. 

In conclusion, the Copyright Royalty Tribunal is already six years old: a 
relatively mature age for government agencies. The days are long since pist 
when arguments could be presented to courts or Congress that the youth of the 
CRT meant that i t was entitled to more deference, to be less responsive to the 
tax dollar and the public Interest, and to render a less than satisfactory work 
product. 

http://MOUJMtl.MAQeU.KT
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Please accept these comments as being constructively, made. We look forward 
to working with you and Conmlssloners Edward Ray and Harlo Aguero during the 
99th Congress. 

In advance, thank you for your time and cooperation. 

and the Administration of Justice 

5 1 - 5 2 7 0 - 8 5 - 5 
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1111 20th Street, N.W. 
Suite 450 

Wuhinron . D C . 20036 
(202) 653-5175 

January 29, 1985 

The Honorable Robert W. Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice , 

D.S. House oC Representatives 
Washington, D.C. 20515 

Dear Congressman Kastenmeier: 

On behalf of the Tribunal, I would like to thank you for your 
time and interest as displayed in your joint letter with 
Congressman Moorhead of December 18, 1984. 

You will be pleased to know that we are actively in the process 
of hiring a General Counsel, which selection should be completed 
shortly. Unfortunately, there is not enough money in the budget 
to hire a full time economist, however, we hope to have some 
funds available for economic studies, as needed this year. If 
a bill such as H.R. 6164 is passed we presume additional funds 
will be allocated to cover a full time economist. 

He shall be glad to offer comments on any legislation which 
impacts on the Copyright Royalty Tribunal. We await your 
solicitations. 

Lastly, Commissioners Ray, Aguero and myself are very dedicated 
to serving the copyright owners, the industry users and the 
general public whose collective rights and claims have been 
entrusted to us. With the continued support of your committee 
and other federal agencies who have helped us during our 
transition, we hope to deliver a more than satisfactory work 
product. 

We thank you again for your time, concern and interest. 

Sincerely, 

Marianne Mele Hall 
Chairman 

MMH/cc 
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MEMORANDUM FOR THE RECORD 

INTRODUCTION 

This memo has been generated to provide information on the 
operations of the Copyright Royalty Tribunal (Tribunal). It 
does not address the substantative aspects of our hearings or 
determinations. It discusses the following administrative 

• concerns: 

1) Master Case Files 
2) Accounting Records 
3) Administrative Office Files 

. 1) Reference Materials 
5) Legal Counsel 
6) Office Staff 
7) Public Image 

The Copyright Royalty Tribunal commenced operations in 
November 1977 with five Carter appointees: Thomas Brennan, 
Douglas Coulter, Mary Lou Burg, Clarence James, Frances Garcia. 

Thomas Brennan and Douglas Coulter served their full seven 
year terms until September 26, 1981. Mary Lou Burg served until 
her death in May 1983. Frances Garcia served her full five year 
terra until September 1982. Clarence James resigned in Hay of 
1981. The Chairmanship rotated by seniority. The senior-most 
commissioner (Thomas Brennan) served whenever there was a de­
fault in the chairmanship. 

The present Tribunal consists of three Reagan appointees; 
Edward Ray, February 1982, Mario Aguero, May 1981 and Marianne 
Mele Hall, July 1981. Edward Ray and Marianne Mele Hall will 
serve until September 1989. Mario Aguero will serve until 
September 1991. 

The Chairmanship history is as follows: 

Brennan(D) 
Coulter(D) 
Burg(D) 
James(D) 
Brennan(D) 
Garcia(D) 
Ray(R) 
Brennan(D) 
Ray(R) 
Hall(R) 

Nov. 
Dec. 
Dec. 
Dec. 
May 
Dec. 
Dec. 
Dec. 
Sep. 
Dec. 

77 -
78 -
79 -
80 -
81 -
81 -
82 -
83 -
81 -
81 -

Dec. 
Dec. 
Dec. 
May 
Dec. 
Dec. 
Dec. 
Sep. 
Dec. 

78 
79 
80 
81 
81 
82 
83 
81 
81 
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Upon arriving at the Tribunal in July, 1981 I was immedi­
ately impressed with the lack of organization and the paucity of 
administrative, reference and archive materials. The following 
represents some of that which I have discovered and some of the 
actions I have taken. 

1) HASTER CASE FILES. 

Since 1977, the Tribunal has determined the distribution of 
over 130 million dollars representing years 1978 - 1982. There 
will be approximately 150 million dollars to be distributed for 
years 1983 and 1981 and the amount will continue to grow accord­
ingly. It has also conducted several major rate proceedings, 
which impact on the record and cable industries, representing 
150 million dollars and 80-100 million dollars yearly, respec­
tively. 

These hearings are contained in approximately 22 file 
drawers. These ease files are the only official archives on this 
agency's proceedings. They should contain all correspondence, 
pleadings, motions, orders, transcripts, copies of evidence, de­
terminations etc. There are numerous documents missing from 
these 22 drawers. 

A cursory review of one file drawer representing the 1982 
cable distribution (compiled under Chairman Thomas Brennan in 
1981) revealed that the following documents were missing. 

1) Exhibits 8-21 for Devotional claimants, Phase 
I proceeding, 
2) Exhibits 2, 1A, IB, 1C, 5A, 5B, 5C, 7 and 8 
for Joint Sports claimants, Phase II proceeding, 
3) Exhibits 1-12 for MPAA, Phase II proceeding 
1) Exhibits 12-11 for Multimedia, Phase II 
proceeding, 
5) Pre-hearing statement for Joint Sports claim­
ants, Phase II proceeding, 
6) Pre-hearing statement for MPAA, Phase II 
proceeding. 

I have approached counsel and the other commissioners and 
have located and replaced all of these missing documents. 

Further examination of this file, in preparation for the 
appeal now taken in the D.C. Circuit Court reveals that the 
dispositions of motions before the Tribunal have not been effec­
tively recorded and filed. (See the charts below). 

CRT 83-1 - 1982 Cable Royalty Distribution - Motions 

PHASE I 

Date Motion Disposition 

9/15/83 NAB Request For Extension of Time 
9/19/83 Reply Comments for NAB 9/15 Petition 
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9/19/83 
11/1/83 
11/14/83 
11/18/83 
11/18/83 
11/23/83 

5/22/81 

6/13/81 

7/30/81 
7/31/81 

PHASE II 

7/16/81 

7/17/81 
7/17/81 

7/20/81 

7/20/81 

8/31/81 

9/6/81 
9/7/81 
9/11/81 

CRT Order for NAB Petition 
NAB Mution for Stay 

Denied 
Denied 

Petition for Review 
Reply comments Re: NAB Motion for Stay 
CRT Order for NAB Motion for Stay 
NAB Moves To Withdraw Petition 
to Review Partial Distribution 
Devotlonals Request for Extension 
of Time (verbal) 
Settling Parties Request Extension 
of time 
Devotional Motion To Strike 
Opposition to Motion To Strike 
Settling Parties 

Motion For Phase II Allocation to 
NAB of 0.8 Percent of Syndicated 
Program Royalties 
CRT Order of NAB 7/16 Motion 
Motion to Dismiss sports Claim 
of SIN 

Response of Program Suppliers 
to Motion to Dismiss 
Opposition of SIN to Joint Sports 
Claimants Motion to Dismiss 
Turner Broadcasting/Motion For 
Leave to Intervene 
CRT Order Turner Motion 
Multimedia/Motion to Strike 
Opposition to Motion to Strike/ 
Program Suppliers 

Denied 

Granted 
until 6/11/84 

Granted 

Granted 

For those motions with a question mark, there appears to be 
no written order of disposition. It is possible that the dispo­
sition was relayed orally in the hearing or over the telephone 
to interested counsel. Verification of that can possibly be 
obtained by rereading the transcripts, which should be done. A 
record of all orders to all motions should be generated, for 
reference during the appeal and to preserve the precedent. 

It should be noted that I was able to easily spot the above 
deficiencies in this file drawer because I sat in on these hear­
ings. Review of the other 21 drawers of case files will be more 
difficult since all deficiencies must be deduced by reading the 
transcripts and through legal reasoning. 

In daily operations I have noticed other file deficiencies. 
For example, in conjunction with an inquiry I discovered that 
all the original Pre-hearing Statements for the 1980 cable rate 
determination were missing. I have made copies of the copies in 
the public information file, as the originals appear lost. 
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S have also,discovered that the Proposed Findings of Fact, 
e 1982 cable rate determination is missing. Likewise, the 

Consumer Price Index file and computations for the PBS yearly 
adjustment for the years 1979 - 1983 is missing. I have not 
verified if these two files have been located subsequently. 

This week I have discovered that a November 17, 1983 plead­
ing, served on us for the 1982 jukebox appeal, taken in the 2nd 
Circuit, is missing. Also in that file there is an Order to a 
motion (granting extension of time for submission of justifica­
tion of evidence), but there is no motion in the file. Appar­
ently the motion is missing or was never filed, however we have 
no way of knowing which occurred. 

These discoveries, which were made in the course of daily 
operations and not upon systematic review, have cast serious 
doubt on the recordkeeping over the past seven years. Extensive 
systematic review of all 22 file drawers should be conducted. 

On November 19, I brought these concerns to the attention 
of the other two commissioners and suggested that we employ the 
voluntary services of a law student as a 1985 spring semester 
extern to review and organize all case files. I was asked to 
write a memorandum justifying the use of volunteer law students, 
in government. My memorandum could not be completed in time for 
the December 1 deadline so I shall present it in time for the 
1985 fall semester. (It should be noted that a student from 
UCLA Communications Law department was willing to pay his own 
airfare and expenses to be here in January for this externship. 
His undergraduate major was economics. His law work concen­
trated in Communications law and new technologies such as DBS -
Direct Broadcast Satellite). 

In addition, all the public information files which are the 
only duplicates of our case archives are disordered and need a 
thorough review. 

2) ACCOUNTING RECORDS 

In trying to make further partial distributions on 1979, 
1980, 1981, and 1982 cable distribution determinations, I have 
discovered that the history on the distribution of close to 120 
million dollars has never been compiled or preserved in the 
central files. Apparently Commissioner Douglas Coulter made all 
the mathematical computations and he left no central record. I 
am now collecting and compiling past orders and sketchy account­
ing files to generate a comprehensive central file. It has 
taken over two weeks and is not yet completed. 

Further, since we are dealing with tens of millions of 
dollars, we calculate to 5 figures beyond the decimal point. 
This means that we are actively working in numbers that can 
include 13 places. We should have an accountant to handle these 
types of computations. In the interim I am trying to get access 
to an accountant at the Library of Congress to verify my compu-
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tations. Further,,since we are still distributing 1978 funds, 
precise operational recordkeeping for at least ten years Is 
probably necessary, 
accountant. 

The Tribunal should consider hiring an 

3) ADMINISTRATIVE OFFICE FILES 

A. Testimony before Congress 

A cursory review of the administrative office files of our 
hearings revealed that we did not have copies of all of our 
budget or oversight hearings inhouse. I have now collected 
either official testimony or photocopies of all. (See charts 
below). I have not had time to review if we have any legisla­
tive hearings in testimony or draft form inhouse. Hy limited un­
derstanding indicates that there is very little here. This 
should be researched, collected and filed for the Commissioner's 
use and for preservation in our archive. I am establishing a 
relationship with Gilbert Gude of the Congressional Research 
Service. I believe hi3 organization may be able to assist in 
this search and compilation. 

BUDGET HEARINGS - HOUSE OF REPRESENTATIVES 

2/8/77 
2/22/78 
2/11/79 
2/21/80 
3/2/81 
3/1/82 
3/1/83 
2/8/84 

FY 78 
' FY 79 

FY 80 
FY 81 
FY 82 
FY 83 
FY 81 
FY 85 

Brennan 
Coulter 
Burg 
James 
Garcia 
Ray 
Brennan 

Not : in 
house 
upon 
arri' 

X 
X 
X 
X 
X 

my 
val 

Archive 
Printed 

X 

X 
X 

Archive 
Photocopy 

X 
X 
X 
X 
X 

Draft 
in 

File 

X 
X 
X 

X 

BUDGET HEARINGS - SENATE 

3/1/77 
3/20/78 
2/21/79 
3/1/80 
3/11/81 
5/11/82 
3/10/83 
3/81 

OVERSIGHT 

1/9/79 
6/11/81 
3/3/83 

FY 78 
FY 79 
FY 80 
FY 81 
FY 82 
FY 83 
FY 81 
FY 85 

HEARINGS -

Brennan 
Coulter 
Burg 
James 
Garcia 
Ray 
Brennan 

HOUSE 

96th Sess 
97th Se3S 
98th Sess 

X 
X 

X 

X 
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OVERSIGHT HEARINGS - SENATE 

"4/29/81 Brennan. 97th Sess X 
3/10/83 Ray 98th Sess X X 

B) Correspondence files 

I have just completed collecting all the chronological 
files of the chairman and placing same in a central research 
corner. They appear complete. 

The central correspondence files for the Tribunal including 
correspondence with the. legislative bodies, other agencies, 
interested parties and counsel, public inquiries and general 
office business correspondence are extremely sketchy after 1980. 
There appears to be no way to determine what is missing. My 
concern now is to try and collect all that is available and 
place it in one central file for the use and history of the 
Tribunal. 

4) REFERENCE MATERIALS 

Our library contains very limited reference materials. Upon 
arriving I ordered the 198M pocketpart for Title 17, USC, the 
Copyright Act, as our only copy had a 1979 pocketpart. 

I ordered the current 37 CFR which contains our rules of 
procedure. The version inhouse and being distributed to the 
public had been superceded. 

I ordered Title 17, USC, the Communications Act and the 
current pocketpart as the only copy inhouse is the 1970 USCA, 
(superceded). It has not arrived. 

There was one law review article on the Tribunal, inhouse. 
I have determined that over thirty have been written and I will 
strive to purchase these. 

I have purchased the last two volumes (1977 & 1978) of 
Copyright decisions printed by the Copyright Office, to update 
our series. I have compiled our determinations into one note­
book for the General Counsel's staff of the Copyright Office so 
they may include our determinations in their series. 

We read approximately 15 trade journals on a periodic 
basis. Files used to be kept of the articles of interest to the 
Tribunal in these periodicals. I have discovered that this 
collection became rather sketchy after about 1982. I had the 
files repaired and organized and have re-instituted the practice 
of clipping and preserving relevant articles for use, research 
and archival purposes. 
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I have researched our legislative history and collected 
several copies each of the House Report 91-1476, Senate Report 
9H—U73 and Conference Report 91-1733 for the Commissioners use 
and for our archives. 

I have reviewed the miscellaneous materials in the library 
and filed it into categorical files, two of which were abstract­
ed by a volunteer law student. He reviewed the Australian and 
British Copyright Royalty Tribunal materials but found that our 
files contained information only as current as 1980. There are 
several more such files which need to be abstracted and updated 
for basic information. 

There is enough library work to employ a voluntary legal 
extern on a permanent basis. I strongly recommend this. 

5) LEGAL COUNSEL 

We have retained outside counsel to do a review of our 
internal policies and of our hearing procedures. We expect this 
report in January. Meanwhile we have solicited comments on our 
procedure from interested parties and we shall analyze those 
comments along with our commissioned report to possibly restruc­
ture our rules of procedure and our internal policy practices. 

I have discovered in my visits with legislators that both 
House and Senate Judiciary Committees have strongly advised that 
the Tribunal hire counsel and have appropriated funds for the FY 
81 and FY 85 specifically for that purpose. Apparently the 
earlier Commissioners felt that a General Counsel was not neces­
sary. 

I became chairman on December 1 and on December 2 we began 
advertising to hire a General Counsel. We closed receipt of 
resumes on December It. Needless to say we were deluged with 
approximately fifty extremely impressive resumes. I had hoped 
to start interviews on December 17 so that we might have counsel 
inhouse by January, however, the other commissioners felt that 
we should not begin interviews until January 3. Interviews have 
been set up in accordance with their wishes. I am hopeful that 
we will make our choice by January 11. 

6) OFFICE STAFF 

In 1977 the Tribunal determined that "each commissioner 
shall have one confidential aide. We are presently staffed with 
three confidential aides. I hired my aide in August 1981. The 
other two aides were hired in 1977 and 1980 and have been re­
hired when their respective original commissioners retired. In 
1977 the Tribunal also determined that each aide shall report 
only to their respective Commissioner despite the legislative 
mandate and history that states the aides shall work for the 
Tribunal. This segmentation of staff probably contributed to 
the incomplete central files. Each aide kept files for their 
respective Commissioner and it is apparent that much of these 
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files were taken with each commissioner as he and his aide 
departed. No one in particular was charged with maintaining a 
central file for the Tribunal. Therefore, it was done haphaz­
ardly if at all. 

The Chairman's aide was charged with maintaining the cen­
tral case files however that person changed each year. Appar­
ently none had any paralegal training, therefore the case files 
for each year are organized differently. This makes retrieval 
of information for precedent-following purposes extremely diffi­
cult. 

The budget function has remained with one aide for several 
years, however she reports only to her Commissioner, so requests 
for budget information must go through that Commissioner. Noth­
ing is automatically circulated. 

An incoming Commissioner who brings his own aide, as I did, 
is greatly disadvantaged by the state of the central files and 
the segmentation of staff. If material is not obvious in the 
central file, the new Commissioner must ask a more senior Com­
missioner to ask his aide to retrieve the information. The new 
Commissioner must then generate his own file. I have been 
working 3ince Sept 26 (when Commissioner Coulter and Brennan 
left) on generating central files. The two senior aides have 
been resistant. Hy aide has been more successful in locating 
missing documents (such as testimony, etc.) by going to outside 
sources such as outside counsel, legislators' staffs, agency 
staffs, etc. The process is slow and solely dependent on the 
time and graciousness of outside sources. There is still a 
great deal of work to be done to reconstruct seven years of 
agency practice, policy and record-keeping. 

Hy efforts to organize the central files and the staff into 
areas of expertise to maximize efficiency and communication have 
been resisted by two of the three aides. However, I feel that 
such a small agency must be organized around central files and 
clear delegation of work per staff member, to maximize the use 
of personnel and minimize recordkeeping and storage. I shall 
continue working towards these goals despite the inertia. 

7) PUBLIC IMAGE 

Lastly I have discovered that this Tribunal has had a poor 
image within the Congress, within Federal agencies, before the 
industry, the copyright owners and the public. Part of the 
problem has been an isolationist attitude. I have made courtesy 
calls to the following offices for the purpose of introducing 
myself, explaining our functions, and eliciting support, part­
icularly of legislators and federal agencies. 

1) Counsel Staff to the Judiciary, U.S. Senate, 
2) Counsel Staff to the Judiciary, U.S. House of Representa­
tives, 
3) Several Congressmen who oversee our Tribunal, 
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t) I am awaiting return calls from several Senators who oversee 
our Tribunal, 
5) Chairman, FCC, 
6) OTA Project Director of Intellectual Property Fights study 
($620,000 study commissioned by Congress), 
7) Gilbert Gude, Director of Congressional Research Service, 
8) General Counsel, Copyright Office and other Copyright Office 
Counsel, 
9) Library of Congress, administrative officers (who handle our 
administrative functions), 
10) Counsel, Justice Department (who represent us), 
11) Many distinguished Copyright and Communications Counsel, 
(when not involved in hearings). 

I am overwhelmed by the positive and supportive responses I 
have received from all whom I have visited. Thi3 encourages me 
to believe we can make the changes that are necessary to make 
this Tribunal more effective and successful. 

Respectfully submitted, 

Marianne Mele Hall 
Chairman 
Copyright Royalty Tribunal , 

December 31, 1981 
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1111 20th Street, N.W. 
Suite 450 

Wajhinrton. D.C. 20036 
(202)653-5175 

April 16, 1985 

The Honorable Robert W. Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice 

U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Kastenmeier: 

In further response to your joint letter with Congressman 
Moorhead of December 28, 1984, enclosed find draft language for 
Title I of H.R. 6164. Some of the language reflects the consen­
sus of the Tribunal. Other examples are the individual views of 
the Chairman. Further individual views may be forthcoming from 
the other Commissioners. We hope this documentation will serve 
as guidance for future legislative proposals regarding the Copy­
right Royalty Tribunal. 

Thank you for your time and interest in the CRT. If there is 
anything more that you need, please call on us. As always, it is 
a pleasure to deal with you and your very competent staff. 

Sincerely, 

Marianne Mele Hall 
Chairman 

Xe^f 

MMH/cc 
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?££M?y 

*i«ISC« 

1111 20th Street. N.W. 
Suite 450 

Washineton. D.C. 20036 
(202)653-5175 

April 16, 1985 

The Honorable Carlos Moorhead 
Ranking Minority Member 
Subcommittee on Courts, Civil Liberties 

and the Administration of Justice 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman' Moorhead: 

In further response to your joint letter with Congressman 
Kastenmeier of December 28, 1984, enclosed find draft language 
for Title I of H.R. 6164. Some of the language reflects the 
consensus of the Tribunal. Other examples are the individual 
views of the Chairman. Further individual views may be forthcom 
ing from the other Commissioners. We hope this documentation 
will serve as guidance for future legislative proposals regardin 
the Copyright Royalty Tribunal. 

Thank yon for your time and interest in the CRT. 
anything' more that you need, please call on us. 

If there is 

Sincerely, 

^p£^& S^<__ 
Marianne Mele Hall 
Chairman 

MMH/cc 
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This possible draft legislation reflects the opinion of the 
Chairman only. Commissioner Ray does not concur and will 
subsequently submit his comments on these issues. 

Membership of the Tribunal 

Sec. 101 (a) The first sentence of section 802(a) of Title 

17, United States Code, is amended to read as follows: "The 

Tribunal shall be composed of three Commissioners appointed by 

the President, by and with the advice and consent of the Senate, 

for a terra of seven years each; each Commissioner shall be either 

a member of the bar of any of the fifty states, the District of 

Columbia, U.S. territory, or the Commonwealth of Puerto Rico, 

or a person considered by the President and Senate to be an 

expert on copyright and/or communications law. 

(b) The amendment made by subsection (a) of this section 

shall take effect on , but shall not affect the 

terms of office of the Commissioners of the Copyright Royalty 

Tribunal remaining on such effective date. At that time the 

Tribunal should be composed of five Commissioners. Three of the 

terras shall expire in 1991 and two in 1989. Section 802(b) shall 

be deleted and replaced with the following 802(b), "Of the five 

Commissioner positions, one 1989 position shall be perpetuated 

with a five year extension to 1994. Two of the 1991 positions 

shall be perpetuated, one to 1996 and one to 1998. One 1989 

position and one 1991 position shall be eliminated. Subsequent 



139 

terms shall be seven years each.". 

(c) Section 802(c) of title 17, United States Code, is 

deleted and replaced with the following section 802(c). "The 

Chairman shall be appointed by the President, from among the 

members of the Tribunal. The Chairman shall be a member of the 

bar of any of the fifty states, the District of Columbia, any 

U.S. territory or the Commonwealth of Puerto Rico. An individual 

may be appointed as a member of the Tribunal and as Chairman at 

the same time. 

(d) Section 802(d) of title 17, United States Code, shall 

be added to state "No vacancy in the Tribunal shall impair the 

right of the remaining Commissioners to exercise all the powers 

of the Tribunal but two. members of the Tribunal shall 

constitute a quorum for the transaction of business. 

(e) The following Sections 802(e)(f) and (g) shall be ad­

ded: 

(e) The Chairman of the Tribunal shall be the principal 

executive officer of the Tribunal, and he shall exercise all of 

the executive and administrative functions of the Tribunal, 

including functions of the Tribunal with respect to (A) the 

appointment and supervision of personnel employed under the 

Tribunal (B) the distribution of business among personnel ap­

pointed and supervised by the Chairman and among administrative 

units of the Tribunal, and (C) the use and expenditure of 

funds. 
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(f) In carrying out any of his functions under the provi­

sions of this subsection the Chairman shall be governed by gen­

eral policies of the Tribunal and by such regulatory decisions, 

findings and determinations as the Tribunal may by law be 

authorized to make. 

(g) The Chairman may employ such other officers and employ­

ees as are necessary in the execution of the Tribunal's func­

tions. 
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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L STREET. N.W_ SUITE 500 

WASHINGTON. DC. 20037 

(2021 254-7020 

April 8, 1985 

OFFICE OF 
THE CHAIRMAN 

Honorable Marianne M. Hall 
Chairman 
Copyright Royalty Tribunal 
1111 20th Street, N.W. -Suite 450 
Washington, D.C. 20036 

Dear Chairman Hall: 

You have asked what are the usual arrangements in agencies headed by a 
collegium of advice-and-consent appointees for the allocation of responsibilities between 
the chairman and the members of the agency. You point out that although the statute 
establishing the Copyright Royalty Tribunal, P.L. 94-553, S101, 17 U.S.C. S802, provides 
for a rotating one-year chairmanship, nothing is said regarding the powers and 
responsibilities of the chairman vis-a^vis the other members of the Tribunal. 

While the arrangements vary somewhat among the agencies, it is almost the 
universal practice to delegate by law the principal administrative responsibilities to the 
chairman, subject to the right of the members to set general policy. Fairly typical is the 
arrangement in the Federal Trade Commission, as prescribed by Reorganization Plan No. 
8 of 1950, 15 U.S.C. S41 note: 

SI. Transfer of Functions to the Chairman 

(a) Subject to the provisions of subsection (b) of this section, 
there are hereby transferred from the Federal Trade Commission, 
hereinafter referred to as the Commission, to the Chairman of 
the Commission, hereinafter referred to as the Chairman, the 
executive and administrative functions of the Commission, 
including functions of the Commission with respect to (1) the 
appointment and supervision of personnel employed under the 
Commission, (2) the distribution of business among such personnel 
and among administrative units of the Commission, and (3) the 
use and expenditure of funds. 

(b)(1) In carrying out any of his functions under the provisions 
of this section the Chairman shall be governed by general policies 
of the Commission and by such regulatory decisions, findings, and 
determinations as the Commission may by law be authorized to 
make. 

^ ' ^ - i S v 
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(2) The appointment by the Chairman of the heads of major 
administrative units under the Commission shall be subject to the 
approval of the Commission. 

(3) Personnel employed regularly and full time in the 
immediate offices of members of the Commission other than the 
Chairman shall not be affected by the provisions of this 
reorganization plan. 

(4) There are hereby reserved to the Commission its functions 
with respect to revising budget estimates and with respect to 
determining upon the distribution of appropriated funds according 
to major programs and purposes. 

This reorganization plan was adopted in response to the recommendations of the 
First Hoover Commission. Very similar provisions have been adopted for other major 
independent regulatory commissions, either by reorganization plan, see 15 U.S.C. S78d 
note (SEC); or by statute, see.49 U.S.C. S10301(f) (ICC). Furthermore, recent statutes 
establishing new commissions, while deviating somewhat from the 1950 model, have 
specifically vested administrative responsibilities in the chairman. See 15 U.S.C. S2053 
(CPSC); 7 U.S.C. S4a (CFTC); 49 U.S.C. App. S 1902(b) (NatL Transportation Safety 
Board). 

The only collegial agency I know of where the chairman is not delegated broad 
administrative powers is the Federal Election Commission, 2 U.S.C. S437c. The FEC also 
has a one-year rotating chairmanship. However, to provide for continuity in 
administration the Federal Election Campaign Act provides for a staff director and a 
general counsel who perform most of the administrative functions. 

In 1980 hearings were held by the Committee on House Administration of the 
House of Representatives to consider certain questions relating to the structure and 
operation of the Federal Election Commission. At this hearing 1 testified, as did 
Professor David Welborn, who had done a study for the Conference on chairman/member 
relations at the major regulatory commissions. 1 enclose copies of our testimony. (The 
last page of my testimony deals with Commission structure.) You will note that in 
arguing for a "strong chairmanship" Professor Welbom pointed to the following 
advantages: 

(1) [Tjhe time of members for important substantive matters and 
larger administrative questions is conserved, because routine 
business is handled by the chairman; (2) the provision of a central 
point of access and responsibility at the commission level enables 
staff to more efficaciously raise administrative problems and 
secure their resolution; (3) a chairman with clear responsibility 
and tenure beyond a year is more inclined and able to tackle 
complex administrative dilemmas and plan and develop improved 
management systems in association with the staff; (4) a strong 
chairmanship serves as a means -for linking commission-level 
policy activity and day-to-day operations to the benefit of both; 
(5) as spokesman for the commission, a strong chairman can . 
provide priorities and clear policy direction for the staff; (6) as a 
natural outgrowth of their central place in agency administration, 
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chairmen tend to perform important functions in policy planning 
and management, such as identifying problems, setting priorities, 
and moving processes along, which otherwise are likely to fall 
into the crack separating commission and staff; and (6) Isic] as 
the principal voice of the agency, the external liaison activities in 
which strong chairmen typically engage facilitate 
communications between the agency and its constitutencies, 
which in turn generally has positive effects on regulatory policy 
and operations. 

As you know, I am not sufficiently familiar with the work of the Copyright 
Royalty Tribunal to judge to what extent the foregoing discussion is relevant to ,the 
experience in your agency. However, there seems to be sufficient similarity to the 
problems addressed in the 1980 hearing to warrant my bringing the enclosed materials to 
your attention. 

Sincerely, 

Richard K. Berg fl 
General Counsel 

Enclosures 
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S t a t e m e n t of D a v i d M. W e l b o r n 

D e p a r t n i e n t of P o l i t i c a l S c i e n c e 

U n i v e r s i t y o f T e n n e s s e e 

K n o x v i l l e , TN 

THE CHAIRMANSHIP OF THE 

FEDERAL ELECTION COMMISSION 

T a s k F o r c e on A d m i n i s t r a t i o n 
and C l e a r i n g h o u s e 

C o m m i t t e e on House A d m i n i s t r a t i o n 
U . S . House of R e p r e s e n t a t i v e s 

May 1 4 , 1 9 8 0 
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e x e r c i s e i t s broader a d m i n i s t r a t i v e r e s p o n s i b i l i t i e s , and avoid compromising 

i t s p o s i t i o n as the c e n t e r fo r s u b s t a n t i v e dec i s ion -mak ing . 

SPECIFICATIONS 

In conc lus ion , i t seems t o me t h a t a l t e r i n g t h e n a t u r e of t h e FEC 

chairmanship i s a n e c e s s a r y and d e s i r a b l e f i r s t s t e p i n i n c r e a s i n g t h e 

commission's a d m i n i s t r a t i v e and p o l i c y c a p a c i t i e s . P r e s i d e n t i a l appointment 

i s t h e prefer red means o f s e l e c t i o n . The t enure q u e s t i o n i s a t r o u b l e ­

some one . The Harvard recommendation i s for a four y e a r t e rm. On 

b a l a n c e I would p r e f e r s e r v i c e as chairman a t t h e p l e a s u r e of t h e 

P r e s i d e n t . For r easons s t a t e d above, I t h ink i t h i g h l y u n l i k e l y t h a t such 

an arrangement vould i t s e l f encourage p o l i t i c a l misch ie f o r t h r e a t e n to • 

compromise or skew commission implementat ion of t h e l aw . F u r t h e r m o r e , 

appointment for a f ixed -term l e s s e n s a c c o u n t a b i l i t y and makes i t d i f f i c u l t . 

t o c o r r e c t problem s i t u a t i o n s . Under such c o n d i t i o n s , d e f i c i e n c i e s in 

performance, whether from p r e s i d e n t i a l , c o n g r e s s i o n a l o r o t h e r p e r s p e c t i v e , 

vould be most d i f f i c u l t t o remedy. Given t h e impor tance of t h e commission 

and i t s e f f ec t s on t h e p o l i t i c a l system, t h i s would be a most u n f o r t u n a t e 

s i t u a t i o n . 

There remains s p e c i f i c a t i o n of the cha i rman ' s a u t h o r i t y and t h e l i m i t s 

t o b e placed upon i t . A number of s t a t u t e s employ s i m i l a r l a n g u a g e which 

has served q u i t e v e i l o v e r t h e y e a r s and covers t h e n e c e s s a r y p o i n t s . That 

found i n the r e o r g a n i z a t i o n p l a n for the I n t e r s t a t e Commerce Commission i s 

i l l u s t r a t i v e . There i s v e s t e d in t h e chairman 

the execut ive and a d m i n i s t r a t i v e func t i ons of t h e Commission, i n c l u d i n g 
funct ions of the Commission wi th r e s p e c t t o (1) the appoin tment and 
superv i s ion of pe rsonne l" employed under t h e Commission, (2) t h e d i s ­
t r i b u t i o n of b u s i n e s s among such pe r sonne l and among a d m i n i s t r a t i v e 
u n i t s of t h e Commission, and (3) the use and e x p e n d i t u r e of f u n d s . 
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In carrying out. any of his functions under the provisions of th i s 
section the Chairman shall be governed by general pol ic ies of the 
Commission and by such regulatory decisions, findings, and de te r ­
minations as the Commission may by law be authorized to make. 

The appointment by the Chairman of the heads of major administrative 
units under the Commission shall be subject to the approval of the 
Commission. 

" Personnel employed regularly and full time in the immediate offices, 
of commissioners other than the Chairman shal l not be affected b y . . . 
(these) provisions. 

Requests for regular , supplemental or deficiency appropriations for 
the Conoission. . .shall require the approval of the Commission.... 

Such provisions es tabl ish a basic and workable framework for agency ad­

ministration which cen t ra l izes authority, allows commission involvement 

in c r i t i c a l determinations, yet i s sufficiently f lexible to allow for • 

future adaptation in the conduct of agency affa i rs as circumstances change. 
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HEARINGS BEFORE THE 
COMMITTEE ON HOUSE ADMINISTRATION'S TASK FORCE 

ON ENFORCEMENT 

June 18, 1980 

Testimony of Stephen L. Babcock, Executive Direc tor , 
and Richard K. Berg, Executive Secretary, Office of the Chairman 

of the Administrative Conference of the United S t a t e s 
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Of course, it is fair to ask another question: What is wrong with the Commission 

proceeding by way of advisory opinion rather than by rule? Obviously, one disadvantage 

from Congress' point of view is that the Congressional review process provided for rules 

is avoided. But for critics of statutory provisions for "legislative veto" of agency rules— 

and the Administrative Conference has criticized such provisions, Recommendation 77-1, 

1 C.F.R. S 305.77-1—avoidance of Congressional review is hardly a calamity, and, of 

course, Congress is free to overturn by legislation any advisory opinion with which it 

disagrees. 

But there are disadvantages where the advisory opinion process is unduly emphasized 

at the expense of the rulemaking process, and my previous testimony has suggested some 

of them. First, concentration on the facts of one or a few specific cases may skew the 

agency's perception of the overall problem. The advisory opinion process.is likely to 

encourage a cautious, narrow and incremental approach in which each case decides as 

little as possible. Sometimes this is desirable, but usually an agency would be better 

advised to deal with a problem comprehensively, in the interests both of organizing its 

own thinking and of providing maximum guidance to the regulated community. 

Second, the rulemaking process is more open. Comprehensive rules adopted after the 

full notice-and-comment process of 5 U.S.C. S 553 are likely to reflect a wider and more 

considered range of information and comments from interested persons than can be 

obtained in the notice-and-comment process provided in section 437f. 
Finally, rulemaking is a means whereby the agency can seize control of its agenda. 

and address those problems which it believes need resolution. 

For these reasons the Commission should be encouraged to use its rulemaking 

authority, and Congress should carefully evaluate those features of the statutory scheme 

which appear to provide disincentives to rulemaking. ' 
Let me close with a few words on the subject of the organization of the Commission-

vigorous in pursuing finite matters where its mandate is clear .while allowing difficult 
policy questions to languish" (p.135). • • 
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j have read with great interest the testimony submitted to the Task Force by Professor 

Dave Welborn and found it persuasive. As you know, a few years ago Dave did an 

especially valuable study for the Administrative Conference on the subject of the 

structure and management of the collegia! regulatory agencies and I commend that study 

to your attention. 

. Of course, revising the structure of the FEC to provide for a strong chairman, 

whether with a fixed term or serving at the pleasure of the President, is an obvious 

prescription for a more activist, more effectively run Commission. In a sense, this begs 

the major question, which is, What kind of Commission does Congress want? The Federal 

Election Campaign Act reflects an obvious and an understandable concern that the Act 

not be administered in such a manner as to serve-the interests of one political party over 

another. Therefore, Congress provided, quite deliberately, one must conclude, for a-

"weak" Commission, in which every action of any significance commands a substantial 

consensus among the members. There are certain inescapable costs of such a governing 

structure in an agency. At a minimum there is a substantial risk that the attention of 

the members will be diverted from long term planning and the resolution of hard policy 

questions. They will get involved, and probably bogged down, in routine matters and 

administrative details that could better be handled by the chairman individually or even 

delegated to staff. 1 cannot say that this has in fact occurred at the FEC, merely that 

the statutory structure, and, particularly, the provisions of section 437c(c) make it very 

likely. 

If the Federal Election Commission can be analogized to an automobile, any 

consideration of the Election Campaign Act must conclude that more legislative 

attention was lavished on the brakes than on the engine. Without endorsing any 

particular design change, we suggest that if the Task Force determines that performance 

has been inadequate, adding more power to the engine is the way to go. 
We are grateful.for the opportunity to appear today and will be very glad to attempt 

to answer your questions. 



151 

This possible draft legislation reflects the opinion of the 
Chairman only. Commissioner Ray does not concur and will 
subsequently submit his comments on these issues. 

Staff of the Tribunal 

SEG. 102. (a) Section 805 of title 17, United States Code, 

is to be amended by deleting section 805(a) and replacing it with 

the following new subsections: 

"(a) The Chairman, subject to the approval of the Commis­

sion shall appoint and fix appropriate compensation for a general 

counsel and a chief economist and sufficient staff to carry out 

the functions of said offices." 

(b) The appointments required by section 805(a) of 

title 17, Dnited States Code, as amended by subsection (a) of this 

section, shall be effective no earlier than .' 

SEC. 102(b) Section(b) of 805 of Title 17 is redesignated as 

section (c). 
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This possible draft legislation reflects the opinion of the 
Chairman only. Commissioner Ray concurs with sections (a) & (b) 
but may submit subsequent comments. 

Judicial Review of Tribunal Decisions 

SEC. 103. (a) Section 810 of Title 17, United States Code, 

is amended by inserting after the second sentence the following: 

"Such judicial review shall not be affected by the creation of 

the Tribunal in the legislative branch.". 

(b) The amendment made by subsection (a) of this- section 

shall not apply to appeals filed before the date of the enactment 

of this Act. 
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This possible draft legislation reflects the opinion of the 
Chairman only. Commissioner Ray does not concur and will subse­
quently submit his comments on these' issues. 

Language in Section 104(b) may be superfluous. It serves to 
reinforce the language in Section 201(a) which the Chairman 
endorses. 

Tribunal Guidelines 

SEC. 104 (a) Section 801(b)(B) of title 17, United States 

Code, is amended in the second sentence by striking out "In" and 

all that follows through "users:" and inserting in lieu thereof 

the following: "In determining the reasonableness of rates pro­

posed following an amendment of Federal Communications Commis­

sion rules and regulations, and any subsequent adjustment to 

those rates pursuant to section 804(b), The Copyright Royalty 

Tribunal shall consider the broad policy objectives set forth in 

clause (1) of subsection 801(b) and shall apply said policy by 

considering, among other factors, (1) the extent to which 

television broadcast stations compensate copyright owners for 

the secondary transmission of their signals by. pable systems 

located outside their respective local service areas, (2) the 

extent to which television broadcast stations are compensated by * 

advertisers for the secondary transmission of their signals by 

cable systems, (3) the competitive harm to television broadcast 

stations by the importation of distant television signals into 

their markets, (4) the extent to which the value to cable systems 

of additional distant signals decreases or increases as such 

signals are carried, (5) the impact of the rates on cable 

subscribers both as to the availability and as to cost of receiving 

copyrighted materials, (6) the impact of the rates on 
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competition between cable and television broadcast stations, and 

(7) the impact of rates on the economies of industries, with 

regard to availability, marketability and cost of delivery of 

copyrighted works to viewers.". 

SEC. 104(b). Section 801(2)(B) shall be amended by adding 

the following language at the end thereof: 

"However the protection embodied in the aforementioned pro­

viso shall not be used to mandate adjustment for those sig­

nals not specifically exempted by the Federal Communication 

Commission as described under (i) and (ii) of this subsec­

tion.". 

(c) Section 801(b)(2)(C) of title 17, United States Code, is 

amended by adding at the end thereof the following new sentence: 

"In determining the reasonableness of such rates, and any subse­

quent adjustment to those rates pursuant to section 804(b), the 

Copyright Royalty Tribunal shall consider the broad policy objec­

tives set forth in clause (1) of this subsection-801 (b) and the 

factors set forth in subclause (B) of this clause.". 
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The Tribunal feels that the subpoena power is necessary to' 
our hearing procedures. It should probably be included between 
Section 804 and 805, 17 USC. Possible draft language appears 
below: 

Subpoena Power of the Tribunal 

(a) For the purposes of any proceeding conducted pursuant 

to Section 801 of this Act, the Tribunal shall have the 

power to require by subpoena the production of all books, 

papers, schedules of charges, contracts, agreements, and 

documents relating to any matter under investigation. 

(b) Motions to limit or quash any subpoena shall' be filed 

with the Tribunal within ten (10) days after service 

of the subpoena. The Tribunal will consider and act 

upon compulsory process under this section with due 

regard for the public interest, and the established 

legal standards for determining whether justification 

exists for the disclosure of information which may 

constitute trade secrets or privileged or confidential 

commercial or financial' information. 

(c) The production of such documentary evidence may be 

• required from any place in the United States at any 

designated place of hearing. In the case of disobedience 

to a subpoena, the Tribunal, or any party to a proceeding 

before the Tribunal, may invoke the aid of any court 

of the United States in requiring the production of 

- documents under the provisions of this section. 
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(d) Any of the district courts of the United States within 

the jurisdiction of which such inquiry is carried on 

may, in case of contumacy or refusal to obey a subpoena 

issued to any party to a proceeding before the Tribunal, 

issue an order requiring such party to produce such 

documents, and any failure to obey such order of the 

court may be punished by such court as a contempt 

thereof. 
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The Chairman feels that the Licensing Division of the Copy­
right Office should be transferred to the Copyright Royalty Tri­
bunal to facilitate the functioning of this office and to 
minimize or eliminate questionable communications between the 
Copyright Office and the CRT. This is the opinion of the Chair­
man and does not reflect the views of the Tribunal. Commissioner 
Ray does not concur and will subsequently submit his comments on 
this issue. Possible draft language appears below. Also note 
that changes in sections 111, 115, 116, 118 and 801 will be nec­
essary to conform Title 17 to this amendment. See attached mark­
up of relevant Title 17 provisions. 

Licensing Division of the Tribunal 

(a) As of , there shall be established in 

the Copyright Royalty Tribunal a Licensing Division. The 

Licensing Division shall perform all the functions assigned to it 

under Sections 111, 115, 116, and 118 including: 

(1) receiving the royalty fees and statements of accounts 

required by Section 111; 

(2) receiving the royalty fees and applications for 

certificates required by Section 116; 

(3) examining the statements of account and the applica­

tions for certificates, and after deducting the rea­

sonable operating costs pursuant to Sections 111 and 

116, depositing the balance of the fees in an inter­

est-bearing account with the Treasury of the United 

States for later distribution to copyright owners by 

the Tribunal; 

(4) recording the original notice of intention to obtain a 

compulsory license for making and distributing phono-

records as required by_Se.ction 115; 

(5) .assessing and collecting fees for the recordation of 

51-527 0 - 8 5 - 6 
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notices in subsection (4) above; 

(6) recordation of voluntary license agreements between 

copyright owners and public broadcasting entities as 

required by Section 118. 

(7) assessing and collecting fees for the recordation of 

agreements in subsection (6) above. 

(b) The Tribunal shall have the authority to adopt such regula­

tions as necessary to carry out the functions of the Licens­

ing Division, including the imposition of reasonable 

surcharges or interest on those persons who fail to deposit 

timely, or accurately the royalty fees required by Sections 

111 and 116. 

(c) Consultation between the CRT, and the Copyright Office, 

shall be limited to that consultation which is authorized by 

statute. Minutes or other written record of such consulta­

tion shall be readily available to the public and interested 

parties during business hours. 
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(d) COMPULSORY LICENSE ron SECONDARY TRANFMIRSIOKS BY CABLE 
SYSTEMS.— 

(1) For any secondary transmission to be subject to compul- Notice, 
sory licensing under subsection (c) , the cable system shal£ at 
least one month before the date of the commencement of opera­
tions of the cable system or within one hundred and eighty days 
after the enactment of this Act, whichever is later, and there- ^ 
after within thirty days after each occasion on which the owner- jjtC£rS*r*j ^"tl"J'*2+-
ship or control or the signal carriage complement of the cable^ „f- •+*** ^°t 1T"> , 
system changes, record in the Copyright Qmcfe"a nonce including ROH0.)+- Tntt"»tt» 
a statement of the identity and address of the person who owns ' ' 
or operates the secondary transmission service or has power to 
exercise primary control over it, together with the name and 
location of the primary transmitter or primary transmitters 
whose signals are regularly carried by the cable system, and there­
after, from time to time, such further information as trie TU^i-dir 
nf Piijiyi'jiQil'j, after rnnoultotion with the Copyright Royalty 
Tribunal ftf <u*d whon thg-Jr-ibuwal has been eonrtiimladfr, shall 
prescribe by regulation to carry out the purpose of this clause. 

(2) A cable system whose secondary transmissions have been % ry ,>. 
subject to compulsory licensing under subsection (c) shall, <m___JLtc*s*s*r\<) ' ' *" 

. a semiannual basis, deposit with the Register of CopyrightsT^S" 
JK accordance with requirements that the itcgister eh all, after con" 

qiltntian with the Copyright Royalty Tribunal (if nnrl ahrp 
-U» Tribunal has bean conctrtutodj, prescribe by regulation— 

(A) a statement of account, covering the six months next Sutemeoi of 
preceding, specifying the number of channels on which the •ccounL 
cable system made secondary transmissions to its subscribers, 
the names and locations of all primary transmitters whose 
transmissions were further transmitted by the cable system, 
the total number of subscribers, the gross amounts paid to 
the cable system for the basic service of providing secondary 
transmissions of primary broadcast transmitters, and such 
other data as the Itegiotop of Copyrightc mayj aftar consult* 
tiQn with I he Copyright Royalty Tribunal (if nnil -rhnii 4\u_ 
f̂ '*î 1l̂ "', *""* *"rn •nmfitnlrrt), from time to time prescribe 
by regulation. Such statement shall also include a special Nonnetwork 
statement of account covering any nonnetwork television »elcvi»ion 
programming that was carried by the cable system in whole P">Br»mimng. 

-. or in part beyond the local service area of the primary 
' transmitter, under rules, regulations, or authorizations of 

the Federal Communications Commission permitting the 
substitution or addition of signals under certain circum­
stances, together with logs showing the times, dates, stations, 
and programs involved in such substituted or added carriage; 
and * 

(B) except in the case of a cable system whose royalty is Toul royalty fee. 
specified in subclause (C) or (T>), a total royalty fee-for the 
period covered by the statement, computed on the basis of 
specified percentages of the gross receipts from subscribers 
to the cable service during said period for the basic service 
of providing secondary transmissions of primary broadcast 
transmitters, as follows: 

(i) 0.675 of 1 per centum of such gross receipts for 
the privilege of further transmitting any nonnetwork 
programing of a primary transmitter in whole or in part 
beyond the local service area of such primary trans­
mitter, such amount to be applied against the fee, if 
any, payable pursuant to paragraphs (ii) through (iv) ; 
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(ii) 0.675 of 1 per centum of such gross receipts for 
the first distant signal equivalent; 

(iii) 0.425 of 1 per centum of such gross receipts for 
each of the second, third, and fourth distant signal 
equivalents; 

(iv) 0.2 of 1 per centum of such gross receipts for the 
fifth distant signal equivalent and each additional 
distant signal equivalent thereafter; and 

in computing the amounts payable under paragraph (ii) 
through ( iv) , above, any fraction of a distant signal equiv­
alent shall be computed at its fractional value and, in the 
case of any cable system located partly within and partly 
without the local service area oi a primary transmitter, 
gross receipts shall be limited to those gross- receipts derived 
from subscribers located without the local service area of 
such primary transmitter; and 

(C) if the actual gross receipts paid by subscribers to a 
cable system for the period covered oy the statement for the 
basic service of providing secondary transmissions of pri­
mary broadcast transmitters total $80,000 or less, gross 
receipts of the cable system for the purpose of this subclause 
shall be computed by subtracting from such actual gross 
receipts the amount by which $80,000 exceeds such actual 

., gross receipts, except tha t in no case shall a cable system's 
gross receipts be reduced to less than $3,000. The royalty fee 
payable under this subclause shall be 0.5 of 1 per centum, 
regardless of the number of distant signal equivalents, if 
any; and ; • 

-*-... (D) if the actual gross receipts paid by subscribers to a 
cable system for the period covered by the statement, for the 
basic service of providing secondary transmissions of primary 
broadcast transmitters, are more than $80,000 but less than 
$160,000, the royalty fee payable under this subclause shall 
be (i) 0.5 of 1 per centum of any gross receipts up to $80,000: 
and (ii) 1 per centum of any gross receipts in excess oi 

p ^ t « y » $80,000 but less than $160,000, regardless of the number of 
JjC£M^trs°\ r distant signal equivalents, if any. 

(3) Thr "Pnpjr^ar of fTnprri~hfn ~hnll receive all fees deposited 
' \. t under this section and, after deducting the reasonable costs 

A.tC^^S'fn^D'^^*0^' incurred by tEe^Copyright Office under this section, shall deposit 
' the balance in the Treasury of the United States, in such manner 

as the Secretary of the Treasury directs. All funds held by the 
Secretary of the Treasury shall be invested in interest-bearing 
United States securities for later distribution with interest by the 

Statement* of Copyright Royalty Tribunal as provided by this title. -Tin. Ileg-

submittal to annual bnnia, n u:inifii1ntion of all stateumitA uf aeeoimt oororing 
R TryT b «1 thr rrlavnnt l i t month pnriml |iiiiiidnl lay nlnurr (g) of i 1 • l• 'mli 

y ty n .cacti an.— 
Royalty fee*, (4) The royalty fees thus deposited shall, in accordance with 
distribution. the procrdures provided by clause (5), be distributed to those 

among the following copyright owners who claim tha t tbeir 
works were the subject of secondary transmissions by cable 
systems during the relevant semiannual period : 

(A) any such owner whose work was included in a sec­
ondary transmission made by a cable system of a nonnet-
work television program in whole or in part beyond the 
local service area of the primary transmitter; and 
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(B) any such owner whose work was included in a second­
ary transmission identified in a special statement of account 
deposited under clause (2) ( A ) ; and 

(C) any such owner whose work was included in nonnet-
work programing consisting exclusively of aural signals 
carried by a cable system in whole or in part beyond the 
local service area of the primary transmitter of such 
programs. 

(5) The royalty fees thus deposited shall be distributed in Distribution 
accordance with the following procedures: procedure*. 

(A) During the month of July in each year, every person 
claiming to be entitled to compulsory license fees for second­
ary transmissions shall file a claim with the Copyright 
Royalty Tribunal, in accordance with requirements tnat the 
Tribunal shall prescribe by regulation. Notwithstanding any 
provisions of the antitrust laws, for purposes of this clause 
any claimants may agree among themselves as to the propor­
tionate division of compulsory licensing fees among them, 
may lump their claims together and file them jointly or as 
a single claim, or may designate a common agent to receive 

' payment on their behalf. 
(B) After the first day of August of each year, the Copy­

right Royalty Tribunal shall determine whether there exists 
a controversy concerning the distribution of royalty fees. 
If the Tribunal determines that no,such controversy exists, 
it shall, after deducting its reasonable administrative costs 
under this section, distribute such fees to the copyright 

' owners entitled, or to their designated agents. If the Tribunal 
finds the existence of a controversy, it shall, pursuant to 
chapter 8 of this title, conduct a proceeding to determine the 
distribution of royalty fees. 

(C) During the pendency of any proceeding under this 
subsection, the Copyright Royalty Tribunal shall withhold 
from distribution an amount sufficient to satisfy all claims 
with respect to which a controversy exists, but shall havo 
discretion to proceed to distribute any amounts that are not 
in controversy. 

(e) NoNsnnjLTANEous SECONDARY TRANSMISSIONS BY CABLE SYS-
TKMS. 

(1) Notwithstanding those provisions of the second paragraph 
of subsection (f) relating to nonsimultaneous secondary trans­
missions by a cable system, any such transmissions are nctionnblo 
as nn act of infringement under section 501, and are fully subject. 
to the remedies provided by sections 502 through 506 and sections 
509 and 510, unless— 

(A) the program on the videotape is transmitted no more 
than one time to the cnble system's subscribers; and 

(B) the copyrighted program, episode, or motion picture 
videotape, including the commercials contained within such 
program, episode, or picture, is transmitted without deletion 
or editing; and 

(C) an owner or officer of the cnble system (i) prevents 
the duplication of the videotape while in the possession of 
the system, (ii) prevents unauthorized duplication while in 
the possession of the facility making the videotape for the 
system if the system owns or controls the fncility. or takes 
reasonable precautions to prevent such duplication if it does 
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copyrighted material any performance rights in such material. The f 
report should describe the status of such rights in foreign countries, 
the views of major interested parties, and specific legislative or other 
recommendations, if any. 
§115. Scope of exclusive rights in nondramatic musical works: 17USC115. 

Compulsory license for making and distributing phono-
records 

In the case of nondramatic musical works, the exclusive rights pro­
vided by clauses (1) and (3) of section 106, to make and to distribute 
phonorecords of such works, are subject to compulsory licensing under 
the conditions specified by this section. 

( a ) AvAlLABILTTT AND SCOPE OP C0MPUL6ORT LICENSE. 
(1) When phonorecords of a nondramatic musical work have 

been distributed to the public in the United States under the 
authority of the copyright owner, any other person may, by com­
plying with the provisions of this section, obtain a compulsory 
license to make and distribute phonorecords of the work. A 
person may obtain a compulsory license only if his or her pri­
mary purpose in making phonorecords is to distribute them to 
the public for private use. A person may not obtain a compulsory 
license for use of the work in the making of phonorecords dupli­
cating a sound recording fixed by another, unless: (i) such sound 
recording was fixed lawiully; and (ii) the making of the phono-

. records was authorized by the owner of copyright in the sound 
recording or, if the sound recording was .fixed Defore February 15, 

- 1972, by any person who fixed the sound recording pursuant 
to an express license from the owner of the copyright in the 
musical work or pursuant to a vnlid compulsory license for use 
of such work in a sound recording. 

(2) A compulsory license includes the privilege of making a 
musical arrangement of the work to the extent necessary to con­
form it to the style or manner of interpretation of the perform­
ance involved, but the arrangement shall not change the basic 

... melody or fundamental character of the work, and shall not be 
subject to protection as a derivative work under this title, except 
with the express consent of the copyright owner. 

(b) NOTICE OP INTENTION TO OBTAIN COILPCLSORY LICENSE.— 
(1) Any person who wishes to obtain a compulsory license 

under this-section shall, before or—within-.thirty days, after mak-
ing, and before distributing any phonoi-ecorils of the work, serve 
notice of intention to do so on the copyright owner. If the regis­
tration or other public records of the Copyright Office do not d v ' * ^ 
identify the copyright owner and include an address at which jJt£»£s*iA ^^tA 
notice can be served, it shall heniffirient tn file the notice of inlen- „(- ^J^'^fij 
tion in tht Qupjii^hl OKia/The notice shall comply, in form, /?oyo fiy '"° 

/? I (Jf content, and manner of service, with requirements that the Regie 
Lpff^"} tei uf-Cupyrhjhtt shall prescribe by regulation. 
' 0 A | fy (2) Failure to serve or file the notice required by clause (1) Feilure to >enre 
!!?' UlA°" forecloses the possibility of a compulsorj' license and, in the or file notice, 
*ffi& absence of a negotiated license, renders the making and distribu- p«">«hy. 

tion of phonorecords actionable as acts of infringement under 
section 501 and fullv subject to the remedies provided by sections 
502 through 506 and 509. • 

(c) KOTALTT PATABLE UNDER CoicpmsoRT LICENSE.— 
(1) To be entitled to receive royalties under a compulsory 

license, the copyright owner must be identified in the registration 
or other public records of the Copyright Office. The owner is 
entitled to royalties for phonorecords made and distributed after 

,v 
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Royalty 
payment*. 
Regulations. 

£>f" f"^ 

being so identified, but is not entitled to recover for any phono-
records previously made and distributed. 

(2) Except as provided by clause (1), the royalty under a 
compulsory license shall be payable for every phonorecord made 
and distributed in accordance with the license. For this purpose, 
a phonorecord is considered "distributed" if the person exercising 
the compulsory license has voluntarily and permanently parted 
with its possession. With respect to each work embodied in the 
phonorecord, the royalty shall be either two and three-fourths 
cents, or one-half of one cent per minute of playing time or frac­
tion thereof, whichever amount is larger. 

(3) Royalty payments shall be made on or before the twentieth 
day of each month and shall include all royalties for the month 
next preceding.-Each monthly payment shall be made under oath 
and shall comply with requirements that the Ilu^iblu af Cepy 

~iiHh*« ljujJLjr^r''1t-J^_r'C'' l°>'n" "Lj^- T f a -"^ i r s n R " a ' s o 

ilations under which detailed cumulativ cumulative annual 
r i 'V statements of account, certified by a certified public .accountant, 

l|rw»'*v* shall be filed for every compulsory license under this section. The 
regulations covering Doth the monthly and the annual statements 
ofaccount shall prescribe the form, content, and manner of cer­
tification with respect to tha number of records made and the 
number of records distributed. 
• (4) If the copyright owner does not receive the monthly pay­

ment and the monthly and annual statements of account when 
due, the owner may give written notice to the licensee that, unless 

. the default is remedied within thirty days from the date of the 
notice, the compulsory license will be automatically terminated. 
Such termination renders either the making or the distribution, 
or both, of all phonorecords for which the royalty has not been 

?aid, actionable as acts of infringement under section 501 and 
ully subject to the remedies provided by sections 502 through 

506 and 509. 
17 USC 116. §116. Scope of exclusive rights in nondramatic musical works: 

Public performances by means of coin-operated phono­
record players 

(a) LIMITATION ON EXCLUSIVE RIGHT.—In the case of a nondra­
matic musical work embodied in a phonorecord, the exclusive right 
under clause (4) of section 106 to perform the work publicly by means 
of a coin-operated phonorecord player is limited as follows: 

(1) The proprietor of the establishment in which the public 
performance takes place is not liable for infringement with, 
respect to such public performance unless— 

(A.) such proprietor is the operator of the phonorecord 
player; or 

(B) such proprietor refuses or fails, within one month 
after receipt by registered or certified mail of a request, at a 
time during which the certificate required by clause (1) (C) 
of subsection (b) is not affixed to the phonorecord player, 
by the copyright owner, to make full disclosure, by registered 
or certified mail, of the identity of the operator of the phono­
record player. 

(2) The operator of the coin-operated phonorecord player may 
obtain a compulsory license to perform the work publicly on that 
phonorecord player by filing the application, affixing the certifi­
cate, and paying the royalties provided by subsection (b). 

(b) RECORDATION or COIN-OPERATED PHONORECORD PLATES, ACTUA­
TION or CERTIFICATE, AND ROTALTT PAYABLE UNDER COXTOXSOBT 
LICENSE.— 
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(1) Any operator who wishes to obtain a compulsory license 
for the public performance of works on a coin-operated phono-
record player shall fulfill the following requirements: 

(A) Before or within one month after such performances 
are made available on a particular phonorecord player, and 
during the month of January in 'each succeeding year that 
such performances are made available on that particular/lcC~.sifi-t~b,y4*'vp 
phonorecord player, the operator shall file in the Pniiniglil cf He C^v."Ok, 
Office in accordance with requirements that Hit IU.ii«U.i ef A^o'h ir--tJ"'k 

•Copypighto, after tmaultatiou wilih the Copyright Royalty 
Tribunal (if ami wdreir the Tribunal 4ia> Ui-ii iinnrtitiilmi)) 
shall prescribe by regulation, an application containing the 
name and address of the operator of the phonorecord player 
and the manufacturer and. serial number or other explicit 

I , \ __identification of the phonorecord player, and deposit with 
l_(teM>' 7 tEe^Iiitfcijtu uf Copyrights a royalty fee for the current 

t)^}Si'"1 calendar year of $8 for that particular phonorecord player. 
If such performances are made available on a particular 
phonorecord player for the first time after July 1 of any year, 
the royalty fee to be deposited for the remainder of that year 
shall be $4. 

(B) Within twenty days of receipt of an application and 
a royalty fee pursuant to subclause ( A ) , the Jtqjiufaji'Tlf- ^-"?f *"*/ 
Pppjiii^lil i hull issue to the applicant a certificate for the P'ti/W&n 
phonorecord player. 

(C) On or before March 1 of the year in which the certifi­
cate prescribed by subclause (B) of this clause is issued, or 
within ten days after the date of issue of the certificate, the 
operator shall affix to the particular phonorecord player, in a 
position where it can be readily examined by the public the />...», t tn* 
certificate, issued by the ftngirtor if C(ipy»fiht3"under sub- Dtrisio* 
clause (B) , of the latest application made by such operator 
under subclause (A) of this clause with respect to that 
phonorecord player. 

(2) Failure to file the application, to affix the certificate, or to 
pay the royalty required by clause (1) of this subsection renders 
the public performance actionable as an act of infringement 
under section 501 and fully subject to the remedies provided by . / 
sections 502 through 506 and 509. v "» J.M, &u>v^f^^°1^ 7 

(c) DisTnnurnoK or ROYALTIES.—Atis*.r.v>j Pi-tUo~ T " t u f ' fabu**! 
(1) The ffngirtnr nf Onpjlights shall receive all fees deposited 

nntW thjs wrfinn and, after deducting the reasonable costs 
/to«f''*5 incurred byTKe Cufiyiiglil Offiu. under this section, shall deposit 
fhfMt**- *"e balance in the Treasury of tiiR United States, in such manner 
y as the Secretary of the Treasury directs. All funds held by the 

Secretary of the Treasury shall be invested in interest-bearing 
United States securities for later distribution with interest by 
the Copyright Royalty Tribunal as provided by this title. ¥be- Sutemenu. of 
ffngistpp glial! ciihinit to tin Copyright Ruyglly Tfftuual, Ul^mi—«count, 
»"—"•1 '"-J- fl fl-fil—1 - I . . . . . . . - 1 . f HI «A.— ^ II I aubmituj to 
i-pfpiuoH f~T n . . —If-nnt [iriinil • n 111 llll ll llj mil » i I inn (li) R St T b aL 

(2) During the month of January in each year, every person n^mj " 
claiming to be entitled to compulsory license fees under this sec­
tion for performances during the preceding twelve-month period 
shall file a claim with the Copyright Royalty Tribunal, in accord­
ance with requirements that the Tribunal shall prescribe by regu­
lation. Such claim shall include an agreement to accept as final, 
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except as provided in section 810 of this title, the determination 
of the Copyright Royalty Tribunal in any controversy concerning 
the distribution of royalty fees deposited under subclause (A) of 
subsection (b) (1) of this section to which the claimant is a party. 
Notwithstanding any provisions of the antitrust laws, for pur­
poses of this subsection any claimants may agree among them­
selves as to the proportionate division of compulsory licensing 
fees among them, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent to 
receive payment on their behalf. 

(3) After the first day of October of each year, the Copyright 
Royalty Tribunal shall determine whether there exists a con­
troversy concerning the distribution of royalty fees deposited 
under subclause (A) of subsection (b) (1) . If the Tribunal deter­
mines that no such controversy exists, it shall, after deducting its 
reasonable administrative costs under this section, distribute such 
fees to the copyright owners entitled, or to their designated agents. 
If it finds that such a controversy exists, it shalL pursuant to 
chapter 8 of this title, conduct a proceeding to determine the 
distribution of royalty fees. 

Distribution (4) The fees to be distributed shall be divided as follows: 
procedures. ( ^ fa every copyright owner' not affiliated with a per­

forming rights society, the pro rata share of the fees to be 
distributed to which such copyright owner proves entitlement. 

(B) to the performing rights societies, the remainder of 
the fees to be distributed in such pro rata shares as they shall 
by agreement stipulate among themselves, or, if they fail to 
agree, the pro rata share to which such performing rights 

. societies prove entitlement. 
(C) during the pendency of any proceeding under this 

section, the Copyright Royalty Tribunal shall withhold from 
distribution an amount sufficient to satisfy all claims with 
respect to which a controversy exists, but shall have discre­
tion to proceed to distribute any amounts that are not in 
controversy. 

Regulations, (5) The Copyright Royalty Tribunal shall promulgate regula­
tions under which persons who can reasonably be expected toliave 
claims may, during the year in which performances take place, 
without expense to or harassment of operators or proprietors of 
establishments in which phonorecord players are located, have 
such access to such establishments and to the phonorecord players 
located therein and such opportunity to obtain information with 
respect thereto as may be reasonably necessary to determine, by 
sampling procedures or otherwise, the proportion of contribution 
of the musical works of each such person to the earnings of the 
phonorecord players for which fees shall have been deposited. 

GW1 Bction. Any person who alleges that he or she has been denied the access 
permitted under the regulations prescribed by the Copyright 
Royalty Tribunal may bring an action in the United States Dis­
trict Court for the District of Columbia for the cancellation of 
the compulsory license of the phonorecord player to which such 
access has been denied, and the court shall have the power to 
declare the compulsory license thereof invalid from the date of 
issue thereof, 

(d) CRIMINAL PENALTIES.—Any person who knowingly makes a 
false representation of a material fact in an application hied under 
clause (1) (A) of subsection (b), or who knowingly alters a certificate 
issued under clause (1 ) (B) of subsection (b) or knowingly affixes 
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such a certificate, to a phonorecord player other than the one it covers, 
shall be fined not more than $-2,500. 

(e) DEFINITIONS.—As used in this section, the following terms and 
their variant forms mean the following: 

(1) A "coin-operated phonorecord player" is a machine or 
device that— 

(A) is employed solely for the performance of non-
dramatic musical works by means of phonorecords upon 
being activated by insertion of coins, currency, tokens, or 
other monetary units or their equivalent-; 

(B) is located in an establishment making no direct or 
indirect charge for admission; 

(C) is accompanied by a list of the titles of all the musical 
works available for performance on it, which list is affixed 
to the phonorecord player or posted in the establishment in 
a prominent position where it can be readily examined by 
the public; and 

(D) affords a choice of works available for performance 
and permits the choice to be made by the patrons of the 
establishment in which it is located. 

(2) An "operator" is any person who, alone or jointly with 
others: 

(A) owns a coin-operated phonorecord player; or 
(B) has the power to make a coin-operated phonorecord 

player available for placement in an "establishment for pur­
poses of public performance; or 

(C) has the power to exercise primary control over the 
selection of the musical works made available for public 
performance on a coin-operated phonorecord player. 

(3) A "performing rights society" is an association or corpora­
tion that licenses the public performance of nondramatic musical 
works on behalf of the copyright owners, such as the American 
Society of Composers, Authors and Publishers, Broadcast Music, 
Inc., and SESAC, Inc. 

§117. Scope of exclusive rights: Use in conjunction with com- 17USC117. 
puters and similar information systems 

Notwithstanding the provisions of sections 106 through 116 and 
118, this title does not afford to the owner of copyright in a work any 
greater or lesser rights with respect to the use of the work in con-
}unction with automatic systems capable of storing, processing, 
retrieving, or transferring information, or in conjunction with any 
similar device, machine, or process, than those afforded to works under 
the law, whether title 17 or the common law or statutes of a State, in 
effect on December 31, 1977, as held applicable and construed by a 
court in an action brought under this title. 

§118. Scope of exclusive rights: Use of certain works in con- 17USC11B. 
nection with noncommercial broadcasting 

(a) The exclusive rights provided by section 106 shall, with respect 
to the works specified by subsection (b) and the activities specified by 
subsection (d) , be subject to the conditions and limitations prescribed 
by this, section. 

(b) Not later than thirty days after the Copyright Royalty Tri- Notice, 
bunal has been constituted in accordance with section 802, the Chair- p»Mic«iion in 
man of the Tribunal sliall cause notice to be published in the Federal "d"*1 BegMter. 
Register of the initiation of proceedings for the purpose of determin­
ing reasonable terms and rales of royalty payments for the activities 
specified by subsection (d) with respect to published nondramatic 

»4t-«l» O - 'T7 - 4 
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musical works and published pictorial, graphic, and sculptural works 
during a period beginning as provided in clause (3) of this sub­
section and ending on December 31, 1982. Copyright owners and 
public bronriensting entities shall negotiate in good faith and coojKjr-
ata fully with the Tribunal in an effort to reach reasonable nnd 
expeditious results. Notwithstanding any provision of the antitrust 
laws, any owners of copyright in works specified by this subsection 
and.any public broadcasting entities, respectively, may negotiate and 
agree upon the terms and rates of royalty payments and the propor­
tionate division of fees paid among various copyright owners, nnd 
may designate common agents to negotiate, agree to, pay, or receive 
payments. 

(1) Any owner of copyright in a work specified in this sub­
section or any public broadcasting entity may, within one hundred 
and twenty days after publication of the notice specified in this 
subsection, submit to the Copyright Royalty Tribunal proposed 
licenses covering such activities with respect to such works. The 
Copyright Royalty Tribunal shall proceed on the basis of the 
proposals submitted to it as well as any other relevant informa­
tion. The Copyright Royalty Tribunal shall permit any interested 
party to submit information relevant to sucn proceeaings. 

(2) License agreements voluntarily negotiated at any time 
TW^'0"* between one or more copyright owners and one or more public 

• J >£M&,*% ict^f broad castingenti ties shall be given effect in lieu of any determina-
Cz y4& ^ffl'J ' ^ o n by t n e Tribunal t Provided, That copies of such agreements 
A JA "fc*1"'*''*" -̂"^—&EP filed fa the>Cppyrighl Offiec. within thirty days of execution 
K0f*f?y »Taccordunce"\vith regulations that the Tbigislur uf,,0ugi ri&hto 

shall prescribe. C^n^d O*^ T?^.~.J 
R«tes and terms, (3) Within six months, but not earlier than one hundred and 

fublicatioD in twenty days, from the date of publication of the notice specified 
ederal Register. j n t n j s subsection the Copyright Royalty Tribunal shall make a 

determination and publish in the Federal Register a schedule of 
rates and terms which, subject to clause (2) of this subsection, 
shall be binding on all owners of copyright in works specified by 
this subsection and public broadcasting entities, regnrdless of 
whether or not such copyright owners and public broadcasting 
entities have submitted proposals to the Tribunal. In establishing 
such rates and terms the Copyright Royalty Tribunal may con­
sider the rates for comparable circumstances under voluntary 
license agreements negotiated, as provided in clause (2) of this 
subsection. The Copyright Royalty Tribunal shall also establish 
requirements by which copyright owners may receive reasonable 
notice of the use of their works under this section, and under 
which records of such use shall be kept by public broadcasting 
entities. 

(4) With respect to the period beginning on the effective date 
of this title and ending on the date of publication of such rates 
and terms, this title shall not afford to owners of copyright or 
public broadcasting entities any greater or lesser rights with 
respect to the activities specified in subsection (d) as applied to 
works specified in this subsection than those afforded under the 
law in effect on December 31, 1977. as held applicable and con­
strued by a court in an action brought under this title, 

(c) The initial procedure specified in subsection (b) shall be repeated 
and concluded between June 30 and December 31^ 1982, and at five-
year intervals thereafter, in accordance with regulations that the Copy­
right Royalty Tribunal shall prescribe. 
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(d) Subject to tin* transitional provisions of subsection (b) (4),and 
to the. terms of any voluntary license agreements that have been nego­
tiated as provided by subsection (b) (2), a public broadcasting entity 
ma}', upon compliance with the provisions of this section, including the 
rates and terms established by the Copyright Itoyalty Tribunal under 
subsection (b ) (3 ) , engage in the following activities with respect to 
published nondramatic musical works and published pictorial, 
graphic, and sculptural works: 

(1) performance or display of a work by or in the course of a 
transmission made by a noncommercial educational broadcast sta­
tion referred to in subsection (g) ; and 

(2) production of a transmission program, reproduction of 
copies or phonorecords of such a transmission program, and dis­
tribution of such copies or pliunoiscords, where such production, 
reproduction, or distribution is made by a nonprofit institution 
or organization solely for the purpose of transmissions specified 
in chaise (1 ) ; and 

(3) the making of reproductions by a governmental body or a 
nonprofit institution of a transmission program simultaneously 
with its transmission as specified in clause (1), and the perform­
ance or display of the contents of such program under the condi­
tions specified by. clause (1) of section 110, but only if the 
reproductions are used for performances or displays for a period 
of no more than seven days from the date of the transmission 
specified in clause (1), and are destroyed before or at the end of 
such period. No person supplying, in accordance with clause (2) , 
a reproduction of a transmission program to governmental bodies 
or nonprofit institutions under this clause shall have any liability 
as a result of failure of such body or institution to destroy such 
reproduction: Provided^ That it shall have notified such body or 
institution of the requirement for such destruction pursuant to 
this clause: And provided, further^ That if such body or institu­
tion itself fails to destroy such reproduction it shall be deemed to 
have infringed. 

(e) Except as expressly provided in this subsection, this section 
shall have no applicability to works other than those specified in 
subsection (b) . 

(1) Owners of copyright in nondramatic literary works and 
public broadcasting entities may, during the course of voluntary IXvls/**-* 

7 „""'_"* 
.yments s effective upon filing in the-Copyright Officer in accordance with . i 

regulations that the'Rrgirtar af CnpyrighttLBhall prescribe. ^^^K-jlfrfeW''V'*'*' ; '*' t ' 
* (2) On January 3,1980, the Register of Copyrights, aftcrcon- Report to 
Bulting with authors and other owners of copyright in non- Congres*. 
dramatic literary works and their representatives, and with public 
broadcasting entities and their representatives, shall submit to the 
Congress a report setting forth the extent to which voluntary 
licensing arrangements have been reached with respect to the 
use of nondramatic literary works by such broadcast stations. The 
report should also describe any problems that may have arisen, 
and.present legislative or other recommendations, if warranted. 

(f) Nothing in this section shall be construed to permit, beyond the 
limits of fair use as provided by section 107, the unauthorized drama­
tization of a nondramatic musical work, the production of a transmis­
sion program drawn to any substantial extent from a published 
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compilation of pictorial, graphic or sculptural works, or the unau­
thorized use of nnv portion of an audiovisual work. 

(g) As used in this section, the term "public broadcasting entity" 
means a noncommercial educational broadcast station as defined in 
section 397 of title 47 and any nonprofit institution or organization 
engaged in the activities described in clause (2) of subsection (d). 

Chapter 2.—COPYRIGHT OWNERSHIP AND TRANSFER 
Sec 
2UL Ownership of copyright. 
202. Own era hip of copyright as distinct from ownership of material object. 
203. TeroiluatioD of transfers sod licenses granted bj the author. 
204. Execution of transfers of copjrigbt ownership. 
200. Recordation of transfers and other documents. 

17 USC 201. § 201. Ownership of copyright 
(a) INITIAL OWNERSHIP.—Copyright in a work protected under this 

title vests initially in the author or authors of the work. The authors 
of a joint work are coowners of copyright in the work. 

(b) "WORKS MADE FOR HIRE.—in the case of a work made for hire, 
the employer or other person for whom the work was prepared is 
considered the author for purposes of this title, and, unless the parties 
have expressly agreed otherwise in a written instrument signed by 
them, owns all of the rights comprised in the copyright 

(c) CoNiTuuunoNS TO COLLECTIVE AVORKS.—Copyright in each 
separate contribution to a collective work is distinct from copyright 
in the collective work as a-whole, and vests initially in the author of 
the contribution. In the. absence oi an express transfer of the copyright 

.or of any rights under it, the owner of copyright in the collective work 
is presumed to have acquired only the privilege of reproducing and 
distributing the contribution as part of that particular collective work, 
any revision of that collective work, and any later collective work 
in the same series. 

(d) TRANSFER OF OWNERSHIP.— 
(1) The ownership of a copyright may be transferred in whole 

or m part by any means of conveyance or by operation of law, 
and may be bequeathed by will or pass as personal property by 
the applicable laws of intestate succession. 

(2) Any of the exclusive rights comprised in a copyright, 
including any subdivision of any of the rights specified by section 
106, may be transferred as provided by clause (1) and owned 
separately. The owner of any particular exclusive right is enti­
tled, to the extent of that right, to .all of the protection and 
remedies accorded to the copyright owner by this title. 

(e) INVOLUNTARY TRANSFER.—When an individual author's owner­
ship of a copyright, or of any of the exclusive rights under a copy-
riglitj has not previously been transferred voluntarily by that 
individual author, no action by any governmental body or other 
official or organization purporting to seize, expropriate, transfer, or 
exercise rights of ownership with respect to the copyright, or any of 
the exclusive rights under a copyright, shall be given effect under this 
title. 

17 USC 202. § 202. Ownership of copyright as distinct from ownership of mate­
rial object 

Ownership of a copyright, or of any of the exclusive rights under a 
copyright, is distinct from ownership of any materia] object in which 
the work is embodied. Transfer of ownership of any material object, 
including the copy or phonorecord in which the work is first fixed, 
does not of itself convey any rights in the copyrighted work embodied 
in the object; nor, in the absence of an agreement, does transfer of 

"Public 
broadcasting 
entity." 
47 USC 397. 
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individual waiver of the rules and regulations of the Federal 
Communications Commission, as such rules and regulations 
were in effect on April 15,197G. 

(C) In the event of any change in the rules and regulations 
of the Federal Communications Commission with respect to 
syndicated and sports program exclusivity after April 15, 
1976, the rates established by section 111(d) (2) (B) may be 
adjusted to assure that such rates are reasonable in light of 
the changes to such rules and regulations, but any such 
adjustment shall apply only to the affected television broad­
cast signals carried on those systems affected by the change. 

(])) The gross receipts limitations established by section 
111(d) (2) (C) and (D) shall be adjusted to reflect national 
monetary inflation or deflation or changes in the average 
rates charged cable system subscribers for the basic service 
of providing secondary transmissions to maintain the real 
constant dollar \*alue of the exemption provided by such 
section; and the royalty rate specified therein shall not be 
subject to adjustment; and jLfce—it~) rwT'"'"^ 

f 1] P • Lf P vfct W to distribute royalty fees deposited with the liigiitm nf 
pr ^t{Jff^'!r *f? 'Copy righto under sections 111 and 116, and to determine, in cases 

" T?v»'''*k * where controversy exists, the distribution of such fees; 
Notice. (c) As soon as possible after iiie date of enactment of this Act, and 

no later than six months following such dnte, the President shall 
publish a notice announcing the initial appointments provided in sec­
tion 802, and shall designate an order of seniority among the initially- . 
appointed commissioners for purposes of section 802(b). 

17 USC 802. § 802. Membership of the Tribunal 

(a) The Tribunal shall be composed of five commissioners appointed 
by the President with the advice and consent of the Senate for a term 
of seven years each; of the first five members appointed, three shall be 
designated to serve for seven years from the date of the notice specified 
in section 801 (c), and two shall be designated to serve for five years 
from such date, respectively. Commissioners shall be compensated at 
the highest rate now or hereafter prescribe for grade 18 of the General 
Schedule pay rates (5 U.S.C 5332). 

(b) Upon convening the commissioners shall elect a chairman from 
among the commissioners appointed for a full seven-year term. Such 
chairman shall serve for a term of-one year. Thereafter, the most senior, 
commissioner who has not previously served as chairman shall serve 
as chairman for a period of one year, except that, if all commissioners 
have serx-ed a full term as chairman, the most senior commissioner who 
has served the least number of terms as chairman shall be designated 
as chninnnn. 

(c) Any vacancy in the Tribunal shall not affect itsjpowers and shall 
be filled, for the unexpired term of the appointment, in the same man­
ner as the original appointment was made. 

17 USC 803. § 803. Procedures of the Tribunal 
(a) The-Tribunal shall adopt regulations, not inconsistent with law, 

governing its procedure and methods of operation. Except as otherwise 
provided in thi6 chapter, the Tribunal shall be subject to the provisions 
of the Administrative Procedure Act of June 11,1946. as amended ( c 
324, 60 Stat. 237, title 5, United States Code, chapter 5, subchapter I I 

5 USC 551. 701. and chapter 7) . 
Publication in (b) Every final determination of the Tribunal shall be published in 
Fedenl Register, (he Federal Register. It shall state in detail the criteria that, the Tri­

bunal determined to be applicable to the particular proceeding, the 
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1111 20th Street, N.W. 
Suite 450 

Wuhlngion, D.C. 200)6 
(202) 653-5175 

Apri l 18 , 1985 

The Honorable Peter W. Rodino, Jr. 
Chairman, Committee on the Judiciary 
Washington, D.C. 20515 

Dear Mr. Rodino: 

Thank you for your letter of April 9, 1985. 

The Tribunal is pleased to accept your invitation to appear and 
testify before the Subcommittee on Courts, Civil Liberties, and 
the Administration of Justice. Chairman Marianne Mele Hall will 
appear as the Tribunal's designated witness. The Tribunal would 
also like to introduce its General Counsel to the Subcommittee, 
Mr. Robert Cassler. Commissioners Edward W. Ray and Mario F. 
Aguero have indicated that they will be pleased to answer any 
questions the Subcommittee may have by written response. 
Commissioner Aguero will be present at the hearing, but will not 
testify. 

Enclosed please find 75 copies of our prepared statement. Included 
in the testimony is an Executive Summary of Chairman Hall's 
proposed testimony and biographical sketches of all three 
Commissioners and the General Counsel. 

We look forward to appearing before the Subcommittee on April 23. 

Sincerely, 

Marianne Mele Hall 
Chairman 
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1111 20th Sercct, N.W. 
Suite 450 

Wmhiojton, D.C. 20036 . 
(202) 653-5175 

COPYRIGHT ROYALTY TRIBUNAL 

1. CREATION, HISTORY, MEMBERSHIP 

The Copyright Royalty Tribunal (Tribunal) was created by 
5801(a) of the Public Law 94-553, the General Revision of Copy­
right Law of 1976, (Title 17 of the United States Code). It 
commenced operations in November 1977 with five Commissioners 
appointed by President Carter and confirmed by Senate: Thomas 
Brennan, Douglas Coulter, Mary Lou Burg, Clarence James, Frances 
Garcia. 

Thomas Brennan and Douglas Coulter served their full seven 
year terms until September 26, 1984. Mary Lou Burg served until 
her death in May 1983. Frances Garcia served her full five year 
term until September 1982. Clarence James resigned in May of 
1981. The chairmanship rotates by seniority. 

Ratherine Ortega was appointed by President Reagan to 
succeed Francis Garcia. She resigned in September 1983 to 
become the Treasurer of the United States. Edward W. Ray was 
appointed by President Reagan to succeed Clarence James. 

Effective September 26, 1984, the present Tribunal consists 
of three President Reagan appointees: Edward W. Ray, as of Feb­
ruary 1982, Mario F. Aguero, as of May 1984 and Marianne Mele 
Hall, as of July 1984. Edward W. Ray and Marianne Mele Hall will 
serve until September 1989. Mario F. Aguero will serve until 
September 1991. Mrs. Hall is serving as chairman from December 
1, 1984 to December 1, 1985. 

Two seats remain vacant since the expiration of the terms 
of Commissioners Brennan and Coulter on September 26, 1984. 

2. STATUTORY RESPONSIBILITIES 

The Tribunal's statutory responsibilities are detailed in 
sections 111, 115, 116 and 118 of Title 17 U.S.C. The Tribunal 
is involved in rulemaking and in adjudication. Their rulemaking 
proceedings consist of setting royalty rates for the four com­
pulsory licenses authorized under Title 17. The compulsory 
licenses are for: 

1) secondary transmissions of copyrighted works by cable 
television (SHI), 
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2) production and distribution of phonorecords ($115), 

3) public performances of musical works by coin-operated 
phonorecord players (jukeboxes) (S116), 

4) the use of copyrighted works in connection with 
non-commercial broadcasting ($118). 

The Tribunal's adjudication proceedings are to distribute 
the cable television and jukebox royalties collected, as per the 
foregoing, to the copyright owners. The Tribunal does not dis­
tribute royalties for phonorecords ($115) or non-commercial 
broadcasting ($118). This Is handled privately by the parties 
involved. 

3. GENERAL ADMINISTRATION 

In keeping with the legislative history and mandate, the 
Copyright Royalty Tribunal has remained a small, independent, 
legislative agency. It is presently staffed with three confi­
dential assistants who provide support services for the three 
commissioners. The recent acquisition of a Compucorp Omega 785 
word processing system has increased the efficiency of this 
limited staff. It is anticipated that this computer will ame­
liorate the growing concern with the storage and retrieval of 
approximately 700 cable royalty claims yearly. He also hope to 
fully utilize this computer to centralize, organize and store 
much of the administrative and case files. This will relieve 
concerns of space limitations in our rented offices. 

House of Representatives Report No. 94-1476 (94th Congress, 
2nd Session, 1976) had indicated legislative Intent that all 
professional responsibilities be performed by the commissioners 
"except where it is necessary to employ outside experts on a 
consulting basis." However, recent legislative hearings and 
proposed legislation has indicated strong recommendations by 
Congress that the Tribunal hire some professional staff. Pursu­
ant thereto and in accordance with $805(a) of Title 17, the 
Tribunal has begun the selection process for hiring a General 
Counsel, which selection should be completed shortly. 

Section 805(b) of Title 17 allows the Tribunal to procure 
"temporary or intermittent services" of professionals as needed. 
Pursuant thereto, the Tribunal commissioned a review of its ad­
ministrative and hearing procedures by the law firm of Rice, 
Carpenter and Carraway, Arlington, VA. This memorandum provides 
an excellent history, summation of procedures, comparison with 
other similarly situated agencies, and recommendations for in­
ternal and possible legislative reforms for the Tribunal. 

There has been some Congressional concern for the hiring of 
a chief economist. Economic studies were not needed in FY 84, 
as there was limited rate-setting activities. In FY 85, the 
Tribunal hopes to be able to commission independent economic 
studies as needed as per $805 (b), until such time as an econo­
mist is mandated by legislation and so provided for. 
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4. INTRODOCTION 

The major activities for the Copyright Royalty Tribunal in 
FY 84 concerned distribution and disbursement of cable royalty 
fees. Determinations for the 1981 and 1982 cable royalties were 
rendered this year. Both have been appealed. 

The appellate decision for the 1979 cable royalty deter­
mination was rendered. The U.S. Court of Appeals for the D.C. 
Circuit affirmed the Tribunal in almost all respects, remanding 
on three issues. The Tribunal reconsidered the three issues, 
which determination is on appeal, awaiting a decision. The 1980 
and 1981 cable royalty determinations will adopt the results of 
this appeal of the 1979 remand. 

Heanwhile, the Tribunal actively disbursed cable royalty 
funds for several past years, which funds were deemed to not be 
in controversy. 

In addition. The Tribunal rendered a determination and 
disbursed some royalties on the 1982 jukebox distribution. The 
determination has been appealed in the Second Circuit. 

Lastly, the Tribunal announced a cost of living adjustment 
for public broadcasting entities licensed to colleges and uni­
versities. 

5. ADJUDICATION (DISTRIBDTION) 

The Tribunal's adjudication proceedings consist of the 
yearly distribution of cable television and jukebox royalties 
which are deposited with the Licensing Division of the Copyright 
Office. Full fees for any given year are deposited after the 
close of that year. Copyright owner's claims for these fees are. 
filed with the Tribunal during the following year, therefore, 
the Tribunal's distribution proceedings run approximately two 
years behind, in PY 84, the Tribunal determined distribution on 
1982 cable royalty fees and 1982 jukebox royalty fees. 

A. 1982 Cable Royalty Distribution 

In FY 84, approximately 635 copyright owners filed claims 
for approximately $50 million in cable television royalties 
deposite'd with the Licensing Division of the Copyright Office 
for 1982. Voluntary agreements resolved all but three claims. 
The Devotional claimants sought more of the Phase I distribu­
tions. Spanish International Network (SIN) sought a share of 
the Joint Sports allotment for its World Cup soccer broadcasts, 
(Phase II). Multimedia Entertainment Inc. (Multimedia) sought 
to defend its share of the Program Syndlcators' award since it 
discontinued satellite transmission of some of its works, (Phase 
II). 

A controversy was declared on October 6, 1983. Hearings 
were held through July and August 1984. A determination was 
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rendered on September 20, 1984. The Tribunal increased the 
Devotional share, granted a small share of the Joint Sports 
award to SIN and decreased the Multimedia share. Appeal has 
been taken by several parties, in the U.S. Court of Appeals for 
the D.C. Circuit. The Department of Justice is representing the 
Tribunal. 

B. 1982 Jukebox Distribution 

Seven claims were filed in January 1983 for approximately 
$3,676,000 in jukebox royalty fees deposited with the Licensing 
Division of the Copyright Office for 1982. A controversy was 
declared on December 8, 1983. Voluntary agreement by four 
claimants was reached. Subsequently, the Tribunal determined to 
award the full fund to these four claimants, ASCAP, BHI, SESAC, 
and the Italian Book Company on August 28, 1984. Of the other 
three claimants: Sammie Belcher offered no evidence, Michael W. 
Walsh's claim was determined to be de minimus and A.C.E.M.L.A.*s 
claim was denied for failure of proof. 

On January 19, 1984, and before the determination above, 
the Tribunal distributed about 90% of the fund to these four 
claimants based on the history of past jukebox determinations 
and on the conclusion that approximately 10% of the fund re­
mained in controversy. 

Appeal has been taken by A.C.E.M.L.A. in the Second Cir­
cuit. The Justice Department is representing the Tribunal. 

C. 1979, 1980, 1981 Appellate Proceedings 

The Tribunal had published a final determination for 1979 
cable royalty fees in March 1982, which determination was ap­
pealed in the U.S. Court of Appeals for the D.C. Circuit. 
[Christian Broadcasting Network v. CRT, 720 F.2d 1295 (1983)]. A 
decision was rendered on October 25, 1983. ' This decision af­
firmed the Tribunal's determination in all respects but three. 
The Appellate Court remanded the following issues: 

1) National Association of Broadcasters (NAB) claim of 
part of the Joint Sports share, 

2) Devotional claimant's zero award in the Phase I pro­
ceeding, 

3) Commercial radio's zero award in the Phase I proceed­
ing. 

The Tribunal accepted a voluntary agreement in lieu of 
reconsidering the NAB claim. The Tribunal accepted evidence on 
the other two remand issues. Upon reconsideration, the Tribunal 
granted the Devotionals .35% of the Phase I fund. This was a 
result of reevaluating some of the evidence and apportioning 
different weight to the criteria of benefit and harm. 
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The Tribunal reconsidered and again denied an award to 
commercial radio, but offered a clearer explanation. The Tribu­
nal acknowledged that the claim was justified but unquantlfi-
able. It reasserted that it was unable to discern a mar­
ket-place value for the (Je minimus input of the non-music 
portion of commercial radio. 

The determination of these remand issues was published on 
January 20, 1984. It has been appealed. The Justice Department 
has represented the CRT. We are awaiting a decision. 

On March 7, 1983, the Tribunal had rendered a final deter-
termination on the 1980 cable royalty fees which was also ap­
pealed in U.S. Court of Appeals for the D.C. Circuit. On 
February 9, 1984, upon receiving the 1979 remand decision, the 
Tribunal moved the court to remand the 1980 case consistent with 
the 1979 opinion. The motion was granted. 

Upon reconsideration, the 1979 remand decision was adopted 
for the 1980 cable royalty determination with the exception that 
the distribution of the Devotionals' share be pro rata shared 
among all Phase I claimants as opposed to the MPAA absorbing the 
full impact of the Devotionals' share as was done in the 1979 
remand. This reconsideration is likewise on appeal. 

In PV 83, the Tribunal had declared a controversy and 
conducted hearings on the 1981 cable royalty distribution. The 
determination was rendered on February 28, 1984. Said determi­
nation also adopts the 1979 determination and is likewise await­
ing the decision on the appeal of the remand. 

D. 1978, 1979, 1980, 1981, 1982 Disbursement of Cable Royalty 
Fees 

Pursuant to $111(d)(5) (c) of Title 17 and in keeping with 
policy strongly promoted by Commissioner Ray during his tenancy 
as chairman, the Tribunal has actively disbursed fees which were 
deemed to not be in controversy. 

On October 6, 1983, the 1978 fund which had received late 
fees was again totally distributed. in January and March 1984, 
41% of the 1979 fund was disbursed to bring its total distri­
bution to 91%. The 1980 fund which was 80% disbursed, was not 
further disbursed in FY 84. In November 1983 and August 1984, 
an additional 11.5% of the 1981 fund was disbursed to bring its 
total distribution to 96.5%. Lastly, in December 1983, 90% of 
the 1982 fund was disbursed. 

6. RDLEMAKIHG (RATE-SETTING) 

On a yearly basis, and pursuant to $118 of Title 17, the 
Copyright Royalty Tribunal announces a cost of living adjustment 
to be applied to compulsory royalty rates paid by public broad­
casting entities licensed to colleges and universities for the 



178 

performance of musical composition. The adjustment for FY 84 
was determined on November 28, 1983 to be 5.4% effective January 
1, 1984. 

Fiscal Statement of Account 

11.1 Salaries & Compensation 
12.1 Personnel Benefits 
13.5 Unemployment Compensation 
21 Travel & Transportation 
23A Postage 
23B Local Telephone 
23C Long Distance Telephone 
23E Rental of Equipment 
23F Rental of Space 
24F Printing, Forms 
25D Services of Other Agencies 
25F Professional & Consultant (Legal) 
25G Maintenance & Repair to Equipment 
25K Cost of Hearings 
26A Office Supplies 
31 Books & Library Materials 
31H Equipment 

Less: Royalty Fee Fund Transfer 

TOTAL REGULAR BILL 

1984 Actual 

$ 326,322 
34,699 
3,117 

354 
1,029 
3,463 

824 
417 

55,570 
10,462 
15,000 

) 5,000 
it 2,331 

7,865 
937 

1,559 
11,114 

$ 480,063 
- 336,044 

$ 144,019 

1984 

S 

$ 
-

s 

Authority 

497,700 
50,300 

0 
0 

500 
2,500 
1,500 

300 
56,000 
25,000 
15,000 

0 
2,200 

46,000 
1,000 
1,000 

700,000 
490,000 

210,000 

8. Conclusion 

The Copyright Royalty Tribunal benefitted in FY 84 with the 
acquisition of a word processor/computer system and with the 
temporary employment of outside counsel. Distribution and 
disbursement of cable television and jukebox royalty fees were 
the primary focus, as well as the remand and reconsideration of 
past cable and jukebox royalty distributions. The coming year 
shall include statutory cable and non-commercial broadcasting 
rate reviews, possible reevaluation on petition, of the cable 
rates that were set in 1982 (due to FCC deregulation), yearly 
cable and jukebox royalty distribution, and hopefully the final-
ization of several years of appellate review in both cable and 
jukebox distribution cases. 
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M i l 20th Street. N.W. 
Suite 450 

Washington. D.C. 20036 
(202)653-5175 

April 22, 1984 

The Honorable 
Robert W. Kastenmeier, Chairman 
Subcommittee on Courts, Civil Liberties 

and the Administration of Justice 
Committee on the Judiciary 
Washington, D.C. 20515 

Dear Mr. Chairman: 

In response to your joint letter of December 18, 1984 with 
Congressman Moorhead to Chairman Marianne Hall, enclosed are my 
comments on Title I of HR 6164. These comments reflect my indi­
vidual views and may not represent the consensus of the Tribunal. 

•Thank you for providing the Tribunal an opportunity to sub­
mit its views on this bill. 

1 ^ 

JI 
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The following comments reflect only the opinion of Commissioner 
Edward H.Ray. 

Membership of the Tribunal Sec. 101(a) 802(a) and 802 (b) of Title 17. 

I am in support of the amendment to reduce the size of the 
Tribunal membership from five to three commissioners. I believe 
that with more precedents established by the Courts, an increase 
in private settlements among the parties, and the appointment of 
professional staff will lessen the Tribunal's future workload. I 
am not persuaded that a reduction in the size of the Tribunal 
will adversely impact on the quality of its determinations. 

Staff of the Tribunal Sec. 102(a) Section 805(c). 

General Counsel 
The Tribunal record will reflect my consistent support for 

the employment of legal counsel. The G.A.O., in a June 11, 1981 
report on the operations of the Copyright Royalty Tribunal, rec­
ommended the use of expert legal counsel by the Tribunal. 

I believe that presently the Tribunal has an even greater 
need for expert legal assistance. The technical legal advice of 
a General Counsel, in my opinion, will substantially improve the 
quality of the Tribunal's determinations. 

Chief Economist 
I am in support of the Tribunal's employment of an econo­

mist, as needed. Many of the issues raised in the Tribunal's 
hearings are based on economic analysis and, the Tribunal should 
have access to the expert opinion of an economist. I do not 
believe, however, that there is presently a sufficient need for a 
permanent, full-time economist. 

The satisfactory performance of the Tribunal's functions, in 
my opinion, can be achieved by the appointment of a General 
Counsel and the employment of a part-time economist without 
incurring a substantive budget increase. 

Judicial Review of Tribunal Decisions Sec. 103(a) Section 810 of 
Title 17. 

I support the amendment and believe it will be helpful to 
the Tribunal in its rulemaking and will assist the Courts in 
their review of Tribunal determinations. 

Adjustment of Copyright Royalty Rates by the Tribunal Sec. 
104(a) Sections 801(b) (2)(B) and 801(b)(2)(C) of Title 17. 

The GAO, in its June 11, 1981 report on the operation of the 
Copyright Royalty Tribunal, determined that the Tribunal had not 
been given a clear legislative criteria for its distribution and 
rate setting determinations. The Courts, on occasions, have also 
commented on the lack of clear legislative guidance to the 
Tribunal in its rulemaking. The amendments, in my opinion, will 
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be of invaluable assistance to the Tribunal in subsequent cable 
rate adjustment determinations. 

Subpoena Power. 

Although this subject is not currently addressed in HR 6164, 
I recommend that the Tribunal be given limited subpoena power. 
The Tribunal's decisions have significant financial impact on 
interested parties but, it is dependent solely on the information 
provided by those parties. The Tribunal has been denied access 
to data it considers essential for a rational and informed 
decision. As an example, during the 1982 Cable Rate Adjustment 
hearings, it would have been helpful if the record could have 
reflected the actual purchase prices paid by "Superstations" for 
syndicated programming. However, neither the copyright owners 
nor users would voluntarily submit this data for the record. 
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STATEMENT OF MARIANNE HALL 

May 2, 1985 

I was working as an editing clerk at High Frontier where I 

met Dr. Hafstad and Mr. Morse, who were working on that project. 

Dr. Hafstad asked me to review a short manuscript to consider edit­

ing it for grammer, sentence structure and punctuation only. This 

piece contained none of the controversial material. I reviewed the 

piece and accepted the task. The controversial material appeared 

at the end of the project, as it appears at the end of the book. 

I advised Dr. Hafstad not to print it because I felt that it was 

"inflamatory, explosive, repugnant and distasteful." In my limited 

capacity, I voiced my sentiments as strongly as I could. Dr. Hafstad, 

the author, decided to publish it regardless. I finished the clerical 

task which I began. 

For the record, I want to reiterate that I did not write the 

material. I disavow it fully. I find it inflammatory, explosive, 

repugnant and distasteful as I have testified. 

^h, 
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1111 20th Street, N.W. 
Suite 450 

Waihlnilon. D C 20036 
(202) 653-5175 

May 6, 1985 

The Honorable Robert W. Kastenmeier 
Chairman 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice 

U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Kastenmeier: 

In further response to your questions concerning the status of 
the Copyright Royalty Tribunal, enclosed find two of my recent 
work products which address some of your concerns. 

Sincerely, 

Marianne Mele Hall 
Chairman 

MMH/cc 
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On December 31, 1984, I wrote a memorandum detailing some 
of ray concerns involving the procedural aspects of the Copyright 
Royalty Tribunal. This memo is an update (in boldface type) of 
the December 31 memo (in regular type) included herin. 

April 30, 1985 UPDATE ON: 
MEMORANDUM FOR THE RECORD 
Written December 31, 1984 

INTRODUCTION 

This memo has been generated to provide information on the 
operations of the Copyright Royalty Tribunal (Tribunal). It 
does not address the substantive aspects of our hearings or 
determinations. It discusses the following administrative 
concerns: 

1) Master Case Files 
2) Accounting Records 
3) Administrative Office Files 
4) Reference Materials 
5) Legal Counsel 
6) Office Staff 
7) Public Image 

4/30/85 - Several substantive legal problems have subsequently 
arisen concerning our past 1979-1982 cable distributions 
totaling approximately $140,000,000. Case records and 
administrative files to resolve these problems appear 
disorganized and inadequate. An-indepth analysis of sub­
stantive concerns appears necessary now. These issues, if 
pursued to unacceptable conclusions, can invalidate four 
years of cable distribution which have been consolidated 
and will be argued in the Court of Appeals for the D.C. 
Circuit on May 6, 1985. A lessor concern is violation of 
the Government in the Sunshine Act. Greater concerns may 
reveal arbitrary and capricious conduct. 

The Copyright Royalty Tribunal commenced operations in 
November 1977 with five Carter appointees: Thomas Brennan, 
Douglas Coulter, Mary Lou Burg, Clarence James, Frances Garcia. 

Thomas Brennan and Douglas Coulter served their full seven 
year terms until September 26, 1984. Mary Lou Burg served until 
her death in May 1983. Frances Garcia served her full five year 
term until September 1982. Clarence James resigned in May of 
1981. The Chairmanship rotated by seniority. The senior-most 
commissioner (Thomas Brennan) served whenever there was a de­
fault in the chairmanship. 
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The present Tribunal consists of three Reagan appointees; 
Edward Ray, February 1982, Mario Aguero, May 1984 and Marianne 
Mele Hall, July 1984. Edward Ray and Marianne Mele Hall will 
serve until September 1989. Mario Aguero will serve until 
September 1991. 

The Chairmanship history is as follows: 

Brennan (D) 
Coulter(D) 
Burg(D) 
James(D) 
Brennan(D) 
Garcia(D) 
Ray(R) 
Brennan(D) 
Ray(R) 
Hall(R) 

Nov. 
Dec. 
Dec. 
Dec. 
May 
Dec. 
Dec. 
Dec. 
Sep. 
Dec. 

77 -
78 -
79 -
80 -
81 -
81 -
82 -
83 -
84 -
84 -

Dec. 
Dec. 
Dec. 
May 
Dec. 
Dec. 
Dec. 
Sep. 
Dec. 

78 
79 
80 
81 
81 
82 
83 
84 
84 

Upon arriving at the Tribunal in July, 1984 I was immedi­
ately impressed with the lack of organization and the paucity of 
administrative, reference and archive materials. The following 
represents some of that which I have discovered and some of the 
actions I have taken. 

1) MASTER CASE FILES. 

Since 1977, the Tribunal has determined the distribution of 
over 130 million dollars representing years 1978 - 1982. There 
will be approximately 150 million dollars to be distributed for 
years 1983 and 1984 and the amount will continue to grow accord­
ingly. It has also conducted several major rate proceedings, 
which impact on the record and cable industries, representing 
450 million dollars and 80-100 million dollars yearly, respec­
tively. 

These hearings are contained in approximately 22 file 
drawers. These case files are the only official archives on this 
agency*s proceedings. They should contain all correspondence, 
pleadings, motions, orders, transcripts, copies of evidence, de­
terminations etc. There are numerous documents missing from 
these 22 drawers. 

A cursory review of one file drawer representing the 1982 
cable distribution (compiled under Chairman Thomas Brennan in 
1984) revealed that the following documents were missing. 

1) Exhibits 8-24 for Devotional claimants. Phase 
I proceeding, 
2) Exhibits 2, 4A, 4B, 4C, 5A, 5B, 5C, 7 and 8 
for Joint Sports claimants, Phase II proceeding, 
3) Exhibits 1-12 for MPAA, Phase II proceeding 
4) Exhibits 12-14 for Multimedia, Phase II 
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proceeding, 
5) Pre-hearing statement for Joint Sports claim­
ants. Phase II proceeding, 
6) Pre-hearing statement for MPAA, Phase II 
proceeding. 

I have approached counsel and the other commissioners and 
have located and replaced all of these missing documents. 

Further examination of this file, in preparation for the 
appeal now taken in the D.C. Circuit Court reveals that the 
dispositions of motions before the Tribunal have not been effec­
tively recorded and filed. (See the charts below). 

CRT 83-1 - 1982 Cable Royalty Distribution - Motions 

PHASE I 

Date 

9/15/83 
9/19/83 
9/19/83 
11/4/83 
11/14/83 
11/18/83 
11/18/83 
11/23/83 

5/22/84 

6/13/84 

7/30/84 
7/31/84 

Motion Disposition 

NAB Request For Extension of Time 
Reply Comments for NAB 9/15 Petition 
CRT Order for NAB Petition 
NAB Motion for Stay 
Petition for Review 
Reply comments Re: NAB Motion for Stay 
CRT Order for NAB Motion for Stay 
NAB Moves To Withdraw Petition 
to Review Partial Distribution 
Devotionals Request for Extension 
of Time (verbal) 
Settling Parties Request Extension 
of time 
Devotional Motion To Strike 
Opposition to Motion To Strike 
Settling Parties 

Denied 
Denied 

Denied 

Granted 
until 6/11/84 

PHASE II 

7/16/84 Motion For Phase II Allocation to , 
NAB of 0.8 Percent of Syndicated 
Program Royalties 

7/17/84 CRT Order of NAB 7/16 Motion 
7/17/84 Motion to Dismiss sports Claim 

of SIN 
7/20/84 Response of Program Suppliers 

to Motion to Dismiss 
7/20/84 Opposition of SIN to Joint Sports 

Claimants Motion to Dismiss 
8/31/84 Turner Broadcasting/Motion For 

Leave to Intervene 
9/6/84 CRT Order Turner Motion 
9/7/84 Multimedia/Motion to Strike 
9/14/84 Opposition to Motion to Strike/ 

Program Suppliers 

Granted 

Granted 
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For those motions with a question mark, there appears to be 
no written order of disposition. It is possible that the dispo­
sition was relayed orally in the hearing or over the telephone 
to interested counsel. Verification of that can possibly be 
obtained by rereading the transcripts, which should be done. A 
record of all orders to all motions should be generated, for 
reference during the appeal and to preserve the precedent. 

4/25/85 - Nothing further has been done concerning these 
problems. 

It should be noted that I was able to easily spot the above 
deficiencies in this file drawer because I sat in on these hear­
ings. Review of the other 21 drawers of case files will be more 
difficult since all deficiencies must be deduced by reading the 
transcripts and through legal reasoning. 

In daily operations I have noticed other file deficiencies. 
For example, in conjunction with an inquiry I discovered that 
all the original Pre-hearing Statements for the 1980 cable rate 
determination were missing. I have made copies of the copies in 
the public information file, as the originals appear lost. 

I have also discovered that the Proposed Findings of Fact 
for the 1982 cable rate determination is missing. Likewise, the 
Consumer Price Index file and computations for the PBS yearly 
adjustment for the years 1979 - 1983 is missing. I have not 
verified if these two files have been located subsequently. 

4/15/85 - These files have not been located yet. 

This week I have discovered that a November 17, 1983 plead­
ing, served on us for the 1982 jukebox appeal, taken in the 2nd 
Circuit, is missing. Also in that file there is an Order to a 
motion (granting extension of time for submission of justifica­
tion of evidence), but there is no motion in the file. Appar­
ently the motion is missing or was never filed, however we have 
no way of knowing which occurred. 

4/15/85 - The November 17, 1983 pleading has been admitted in 
the 2nd Circuit Court of Appeals by stipulation of the 
parties. The concern over the motion has not been resolved 
yet. 

These discoveries, which were made in the course of daily 
operations and not upon systematic review, have cast serious 
doubt on the recordkeeping over the past seven years. Extensive 
systematic review of all 22 file drawers should be conducted. 

On November 19, I brought these concerns to the attention 
of the other two commissioners and suggested that we employ the 
voluntary services of a law.student as a 1985 spring semester 
extern to review and organize all case files. I was asked to 
write a memorandum justifying the use of volunteer law students. 
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in government. My memorandum could not be completed in time for 
the December 1 deadline so I shall present it in time for the 
1985 fall semester. (It should be noted that a student from 
UCLA Communications Law department was willing to pay his own 
air fare and expenses to be here in January for this externship. 
His undergraduate major was economics. His law work concen­
trated in Communications law and new technologies such as DBS -
Direct Broadcast Satellite). < 

4/25/85 - After the preparation of a 5 page memo and consider­
able discourse , the Tribunal has instituted a program of 
utilizing legal externs (law students on a volunteer ba­
sis) to review and reorganize these files. Under normal 
circumstances, based on my work on the 1982 drawer, this 
project should take in excess of six months. We hope to 
have externs begin this summer. 

In addition, all the public information files which are the 
only duplicates of our case archives are disordered and need a 
thorough review. 

4/25/85 - This should take another 4-6 months after the master 
files are completed. 

2) ACCOUNTING RECORDS 

In trying to make further partial distributions on 1979, 
1980, 1981, and 1982 cable distribution determinations, I have 
discovered that the history on the distribution of close to 128 
million dollars has never been compiled or preserved in the 
central files. Apparently Commissioner Douglas Coulter made all 
the mathematical computations and he left no central record. I 
am now collecting and compiling past orders and sketchy account­
ing files to generate a comprehensive central file. It has 
taken over two weeks and is not yet completed. 

Further, since we are dealing with tens of millions of 
dollars, we calculate to 5 figures beyond the decimal point. 
This means that we are actively working in numbers that can 
include 13 places. We should have an accountant to handle these 
types of computations. In the interim I am trying to get access 
to an accountant at the Library of Congress to verify my compu­
tations. Further, since we are still distributing 1978 funds, 
precise operational recordkeeping for at least ten years is 
probably necessary. The Tribunal should consider hiring an 
accountant. 

4/25/85 - It took 3 months but I have just completed an inten­
sive compilation, centralization and analysis of all dis­
tributions of all royalties since the inception of this 
agency. This review revealed that the Tribunal has distrib­
uted $148,189,714 in cable royalties collected from 1978 
through 1984. The total of cable royalties collected from 
1978-1984 is approximately $309,179,344 as of April 8, 
1985. This review also revealed that we have distributed 



189 

$11,073,568 in jukebox royalties for the years 1978 through 
1983. The total of jukebox royalties collected for 1978 
through 1984 is approximately $17,173,852 as of September 
30, 1985. 

In the course of this review I determined that some 
parties had not received equal pro rata shares of their 
allocation which meant that expenses and earnings on 
the remaining fund were not being distributed equitably 
among all claimants. I corrected this situation. I also 
equalized pro-rata distributions to those claimants whose 
awards had been altered by appellate decisions. 

Lastly, I determined that the percentage methodology 
that had heretofore been used to distribute fees was illu­
sory in that the percentages as distributed, diminish in 
numerical size as the remaining fund continues to grow. 
In light of that realization, I reworked our partial dis­
tributions for 1979 - 1982 cable royalty fees against real 
dollar figures and was therefore able to distribute more 
of the funds while still preserving sufficient funds to 
protect all claims currently on appeal. Earlier I urged 
that the Tribunal consider hiring an accountant. I have 
recently written draft legislation to suggest that the 
Licensing Division of the Copyright Office, who collects, 
invests and disburses these, fees, should report to the 
Tribunal instead of to the Register of Copyright. The only 
function of the Licensing Division is to collect, invest 
and disburse copyright royalty fees for us. They should 
report to us to eliminate our duplicative recordkeeping, to 
eliminate the superfluous reporting to and through the 
Copyright Register's office, to relieve the General Coun­
sel s staff of the Copyright Office of writing and inter­
preting our regulations and to allow us greater access, 
availability and coordination with this staff that serves 
our Tribunal. We would not then need an accountant. 

3) ADMINISTRATIVE OFFICE FILES 

A. Testimony before Congress 

A cursory review of the administrative office files of our 
hearings revealed that we did not have copies of all of our 
budget or oversight hearings in-house. I have now collected 
either official testimony or photocopies of all. (See charts 
below). I have not had time to review if we have any legisla­
tive hearings in testimony or draft form in-house. My limited 
understanding indicates that there is very little here. This, 
should be researched, collected and filed for the Commissioner's 
use and for preservation in our archive. I am establishing a 
relationship with Gilbert Gude of the Congressional Research 
Service. I believe his organization may be able to assist in 
this search and compilation. 

51-527 0 - 8 5 - 7 
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BUDGET HEARINGS - HOUSE OF REPRESENTATIVES 

Not in 
house 
upon my Archive 
arrival Printed 

2/8/77 
2/22/78 
2/14/79 
2/21/80 
3/2/81 
3/4/82 
3/1/83 
2/8/84 

FY 
FY 
FY 
FY 
FY 
FY 
FY 
FY 

BUDGET HEARINGS -

3/1/77 
3/20/78 
2/21/79 
3/4/80 
3/11/81 
5/14/82 
3/10/83 
3/84 

FY 
FY 
FY 
FY 
FY 
FY 
FY 
FY 

78 
79 
80 
81 
82 
83 
84 
85 

Brennan 
Coulter 
Burg 
James 
Garcia 
Ray 
Brennan 

SENATE 

78 
79 
80 
81 
82 
83 
84 
85 

Brennan 
Coulter 
Burg 
James 
Garcia 
Ray 
Brennan 

X 
X 
X 
X 
X 

X 
X 

Archive 
Photocopy 

X 
X 
X 
X 
X 

Draft 
in 

File 

X 
X 
X 

X 

OVERSIGHT HEARINGS - HOUSE 

4/9/79 
6/11/81 
3/3/83 

96th Sess 
97th Sess 
98 th Sess 

OVERSIGHT HEARINGS 

4/29/81 
3/10/83 

Brennan 97th Sess 
Ray 98th Sess 

4/25/85 - It took 6 weeks to collect our testimony before the 
Senate and House Budget and Oversight Committees. The 
Congressional Research Service has sent over some of our 
Legislative Hearing testimony. I believe there are more 
hearings to be located and hope to have an extern research 
that and any other deficiencies. I am trying to collect 
Budget, House, Senate and Conference Reports, which I hope 
to have in 2 months. 

B) Correspondence files 

I have just completed collecting all the chronological 
files of the chairman and placing same in a central research 
corner. They appear complete. 
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4/25/85 - Commissioner Ray*s files are absent. 

The central correspondence files for the Tribunal including 
correspondence with the legislative bodies, other agencies, 
interested parties and counsel, public inquiries and general 
office business correspondence are extremely sketchy after 1980. 
There appears to be no way to determine what is missing. My 
concern now is to try and collect all that is available and 
place it in one central file for the use and history of the 
Tribunal. 

4/25/85 - I consider the collection and centralization of the 
available resources completed. 

4) REFERENCE MATERIALS 

Our library contains very limited reference materials. Upon 
arriving I ordered the 1984 pocketpart for Title 17, OSC, the 
Copyright Act, as our only copy had a 1979 pocketpart. 

I ordered the current 37 CFR which contains our rules of 
procedure. The version inhouse and being distributed to the 
public had been superceded. 

I ordered Title 47, USC, the Communications Act and the 
current pocketpart as the only copy inhouse is the 1970 USCA, 
(superceded). It has not arrived. 

4/25/85 - Title 47 and Title 5 have been received. 

There was one law review article on the Tribunal, inhouse. 
I have determined that over thirty have been written and I will 
strive to purchase these. 

4/25/85 - I hope to have a student extern research these arti­
cles and approach the publishers for gratis copies or we 
shall purchase them. 

I have purchased the last two volumes (1977.& 1978) of 
Copyright decisions printed by the Copyright Office, to update 
our series. I have compiled our determinations into one note­
book for the General Counsel's staff of the Copyright Office so 
they may include our determinations in their series. 

4/25/85 - It appears that the Copyright Office cannot include 
our determinations in their 1979 volume. I hope they will 
reconsider for the 1980 volume. 

4/25/85 - Our determinations are not published by any reporter 
except the Federal Register which makes it very difficult 
for new petitioners before us to retain adequate counsel. 
I am going to approach several private publishers and the 
GPO to get all of our determinations (and their appeals) 
published. Meanwhile Shepard-McGraw Hill has decided to 
publish all of our cable determinations in a comprehensive 
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manual on cable television. They have asked me to write 
the preface. I am pleased at their decision and honored to 
write for them. 

We read approximately 15 trade journals on a periodic 
basis. Files used to be kept of the articles of interest to the 
Tribunal in these periodicals. I have discovered that this 
collection became rather sketchy after about 1982. I had the 
files repaired and organized and have re-instituted the practice 
of clipping and preserving relevant articles for use, research 
and archival purposes. 

4/25/85 - I have approached these trade periodicals and approxi­
mately ten others for gratis subscriptions. Most are 
complying. 

I have researched our legislative history and collected 
several copies each of the House Report 94-1476, Senate Report 
94-473 and Conference Report 94-1733 for the Commissioners* use 
and for our archives. 

4/25/85 - I have obtained extensive resource materials and 
reports form the Copyright Office, .the Judiciary Commit­
tees, the FCC, and the Administrative Conference. 

I have reviewed the miscellaneous materials in the library 
and filed it into categorical files, two of which were abstract­
ed by a volunteer law student. He reviewed the Australian and 
British Copyright Royalty Tribunal materials but found that our 
files contained information only as current as 1980. There are 
several more such files which need to be abstracted and updated 
for basic information. 

There is enough library work to employ a voluntary legal 
extern on a permanent basis. I strongly recommend this. 

5) LEGAL COUNSEL 

We have retained outside counsel to do a review of our 
internal policies and of our hearing procedures. We expect this 
report in January. Meanwhile we have solicited comments on our 
procedure from interested parties and we shall analyze those 
comments along with our commissioned report to possibly restruc­
ture our rules of procedure and our internal policy practices. 

4/25/85 - We have analyzed these comments and reports and with a 
stipulated agreement by the parties to the 1983 cable 
distribution we are implementing procedural reforms. We 
will test these reforms in this 1983 cable distribution and 
in our rate hearing this year and hopefully codify them 
when we review and rewrite all of our rules in 37 C.F.R. 
We have found that most of our rules need reformation to 
fully comply with the spirit or letter of the laws that 
govern most federal agencies. 
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I have discovered in my visits with legislators that both 
House and Senate Judiciary Committees have strongly advised that 
the Tribunal hire counsel and have appropriated funds for the FY 
84 and FY 85 specifically for that purpose. Apparently the 
earlier Commissioners felt that a General Counsel was not neces­
sary. 

I became chairman on December 1 and on December 2 we began 
advertising to hire a General Counsel. We closed receipt of 
resumes on December 14. Needless to say we were deluged with 
approximately fifty extremely impressive resumes. I had hoped 
to start interviews on December 17 so that we might have counsel 
inhouse by January, however, the other commissioners felt that 
we should not begin interviews until January 3. Interviews have 
been set up in accordance with their wishes. I am hopeful that 
we will make our choice by January 11. 

4/25/85 - He hired a general counsel on March 4, 1985. I am 
going to ask for a chief economist and a secretary in our 
Oversight Hearing on May 1. 

6) OFFICE STAFF 

In 1977 the Tribunal determined that each commissioner 
shall have one confidential aide. We are presently staffed with 
three confidential aides. I hired my aide in August 1984. The 
other two aides were hired in 1977 and 1980 and have been re­
hired when their respective original commissioners retired. In 
1977 the Tribunal also determined that each aide shall report 
only to their respective Commissioner despite the legislative 
mandate and history that states the aides shall work for the 
Tribunal. This segmentation of staff probably contributed to 
the incomplete central files. Each aide kept files for their 
respective Commissioner and it is apparent that much of these 
files were taken with each commissioner as he and his aide 
departed. No one in particular was charged with maintaining a 
central file for the Tribunal. Therefore, it was done haphaz­
ardly if at all. 

4/25/85 - I have reconstructed as much of the central agency fil 
as is possible. 

The Chairman's aide was charged with maintaining the cen­
tral case files however that person changed each year. Appar­
ently none had any paralegal training, therefore the case files 
for each year are organized differently. This makes retrieval 
of information for precedent-following purposes extremely diffi­
cult. 

4/25/85 - This should be completely reorganized as expressed 
earlier. We hope to have legal externs begin this on June 
1. A permanent system and person to maintain it should be 
set in place. 
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The budget function has remained with one aide for several 
years, however she reports only to her Commissioner, so requests 
for budget information must go through that Commissioner. Noth­
ing is automatically circulated. 

4/25/85 - All budget correspondence now goes through the 
Chairman"s office and is circulated to all commissioners. 

An incoming Commissioner who brings his own aide, as I did, 
is greatly disadvantaged by the state of the central files and 
the segmentation of staff. If material is not obvious in the 
central file, the new Commissioner must ask a more senior Com­
missioner to ask his aide to retrieve the information. The new 
Commissioner must then generate his own file. I have been 
working since Sept 26 (when Commissioner Coulter and Brennan 
left) on generating central files. The two senior aides have 
been resistant. My aide has been more successful in locating 
missing documents (such as testimony, etc.) by going to outside 
sources such as outside counsel, legislators* staffs, agency 
staffs, etc. The process is slow and solely dependent on the 
time and graciousness of outside sources. There is still a 
great deal of work to be done to reconstruct seven years of 
agency practice, policy and recordkeeping. 

My efforts to organize the central files and the staff into 
areas of expertise to maximize efficiency and communication have 
been resisted by two of the three aides. However, I feel that 
such a small agency must be organized around central files and 
clear delegation of work per staff member, to maximize the use 
of personnel and minimize recordkeeping and storage. I shall 
continue working towards these goals despite the inertia. 

4/25/85 - I have written draft legislation and shall approach 
the Oversight Committee for the authority to implement 
management reforms that I feel are necessary. I will also 
approach the Oversight Committee to hire more professional 
staff and support staff that serve the Tribunal, not just 
private commissioners. 

7) PUBLIC IMAGE 

Lastly I have discovered that this Tribunal has had a poor 
image within the Congress, within Federal agencies, before the 
industry, the copyright owners and the public. Part of the 
problem has been an- isolationist attitude. I have made courtesy . 
calls to the following offices for the purpose of introducing 
myself, explaining our functions, and eliciting support, part­
icularly of legislators and federal agencies. 

1) Counsel Staff to the' Judiciary, U.S. Senate, 
2) Counsel Staff to the Judiciary, U.S. House of Representa­
tives, 
3) Several Congressmen who oversee our Tribunal, 
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1111 20lh Sired. N.W. 
Suite 450 

Wishinfion. D.C. 20036 
(202)653-5175 

April 30, 1985 

Senator Charles McC. Mathias 
Chairman 
Subcommittee on Patents, Copyrights 

& Trademarks 
Room 387 SROB 
Washington, DC 20510 

Dear Senator Mathias: 

Thank you for your kind words of congratulations. I am honored 
to work with you and your staff and shall strive to fulfill your 
expectations. 

Thank you for your invitation to the Copyright Royalty Tribunal 
(Tribunal) to submit written testimony for the April 17 hearings 
on civil and criminal enforcement of the Copyright Act. I heart­
ily commend the Judiciary Committee's efforts to explore and 
resolve some of the problems in the enforcement of the Copyright 
Act. As you well know, piracy causes daily losses in revenues to 
the creators and producers of intellectual property. The losses 
in the audio industry predict what will happen in the video in­
dustry and the software/information industries, as piracy pro­
gressively encroaches upon each industry. A frightening aspect 
of this increasing piracy is that the daily losses on yesterday's 
intellectual property will take its toll on our creators' inspi­
ration and desire to create tomorrow's works. That is why your 
work today is so important. 

In my private capacity, I accept your invitation to submit writ­
ten testimony on a statutory change that may improve collections 
of the royalty payments that this Tribunal distributes. The 
other Commissioners may wish to add their comments at a Tater 
time. It is my opinion that the Tribunal should be empowered to 
assess fair market interest and/or a surcharge on royalty pay­
ments which are not timely filed. 

The Copyright Royalty Tribunal is responsible 
royalties collected for the retransmission of 

for distributing 
copyrighted works 
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by cable television and for the use of copyrighted works by juke­
boxes, (17 U.S.C. Section 111 & 116), among other responsibili­
ties. 

The Licensing Division of the Copyright Office collects these 
royalties from approximately 7,000 cable systems and from ap­
proximately 3,000 jukebox operators representing approximately 
100,000 jukeboxes. These royalties are segregated into funds by 
year and invested in interest-bearing. United States securities by 
the Licensing Division. 

To date approximately $309,179,344 have been collected for cable 
and $17,173,852 have been collected for jukebox, approximately 
$140,109,714 of the cable collections and 11,073,560 of the juke­
box collections have been distributed to respective claimants. 

The only enforcement in the collection of these fees is the 
threat of a suit for infringement that may be brought by the copy­
right owner. While this enforcement capability is very important 
and should be preserved at all costs, often it is not very effec­
tive. The result is that the users may file late or not at all 
with minimal actual or apparent sanctions. Further, if an in­
fringement action is brought, the user can practically moot the 
action by a prompt late payment, veritably rendering the damage's 
de minimis, (leaving attorneys fees and costs). 

These late payments play havoc with the Licensing Division's 
accounting procedures and with our distribution process. Often 
late sums are less than $10,000 so they cannot be immediately in­
vested, causing loss of interest to owners. Often late payments 
are to funds that have been fully distributed, requiring further 
Tribunal determinations, publications, and disbursements. The 
1978 cable fund has been zeroed out three times, the latest being 
March, 1985. We recently received an $8.00 jukebox fee on the 
1979 fund, which has been closed for years. 

Lastly, the present system practically encourages late payments 
in that the tardy payer has greater use of his money for longer 
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periods without cost. This is neither the intent nor the spirit 
of the Copyright Act. 

It should be noted that most copyright users are prompt and accu­
rate in the payments of royalty fees. The tardy payments problem 
for cable barely approaches 3%. It is harder to determine com­
pliance in jukebox and it should be noted that the performing 
rights societies do actively enforce compliance. The Licensing 
Division would be able to provide more accurate accounting of the 
late payments problem upon request. 

Even though the tardy payments problem is small, clearly it 
refutes the intent of the legislation, and there is no reason to 
not strive towards 100% compliance. The threat of the assessment 
of fair market interest may help achieve that. Again, I feel 
strongly that the suit for infringement remedy (including attor­
ney fees) is one of the greatest reforms to come from the 1976 
Copyright Act and I believe it must be preserved at all costs. 
This suggestion would only supplement the greater remedy and 
would do so at no cost to the copyright owner, also in keeping 
with the intent of the Copyright Act. 

I have recently submitted draft legislation to Congressman 
Kastenmeier and Moorehead, upon their request, to suggest empow­
ering the Tribunal to assess and collect interest for late pay­
ments. This draft also suggests establishing the Licensing 
Division under the Tribunal rather than the Copyright Office to 
facilitate the management of the funds, and eliminate some of the 
communications between the Copyright Office and the Copyright 
Royalty Tribunal. Part of this draft legislation is attached for 
your information. 

If you need any further information or assistance please 
do not hesitate to contact me. 

Sincerely, 

T ^ ^ S ^ M ? " / ? ^ /̂ 2<L__ 
Marianne Mele Hall 
Chairman 

MMH/cc 
Enclosure 
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1111 20lh Siren. N.W. 
•" Suite 450 

Wuhinfion. D.C. 20036 
(202) 653-5175 

! 
TO: Members of the Bar who practice before the Tribunal; 

Administrative Conference of the United States 

The Copyright Royalty Tribunal was created by the Copyright 
Act of 1976 to be composed of five commissioners, but currently 
consists of two sitting commissioners. Several procedural 
questions have been raised because of this situation. The pur­
pose of this letter is to inform you of conclusions reached by 
the Tribunal and to solicit your comments on these conclusions. 

First, Section 802(c) of the Copyright Act of 1976 (Act) 
states, "Any vacancy in the Tribunal shall not affect its powers 
. .'." Section 301.7(b) of the Tribunal's rules states, "A ma­
jority of the members of the Tribunal constitutes a quorum." 37 
U.S.C. 301.7(b). It is the conclusion of the Tribunal that a 
quorum consists of a majority of sitting Commissioners, whatever 
its number. We find support for our conclusion in FTC v. Flotill 
Products, /inc. 389 U.S. 179 (1967), and Assure Competitive Trans­
portation, Inc. v. United States, 629 F. 2d 467 (1980). There­
fore, the Tribunal believes_ it has legal .authority to carry out 
the functions conferred on it by the Act so long as both sitting 
Commissioners concur in the action. • 

Secondly, the Tribunal has also researched the question of 
whether a Commissioner appointed during or after the course of an 
on-the-record proceeding ,. whether adjudication or rulemaking,, may 
participate in the decision'. The Tribunal believes that a decid­
ing officer, in this case a Commissioner, does not have to be 
present to hear the testimony, except when the demeanor and 
credibility of the witness is of such a substantial factor that 
the absence of the deciding officer would be a denial of a fair 
hearing. The Tribunal belie"ves that it is enough if the deciding 
officer considers and appraises the written record. The Tribunal 
has drawn upon the Administrative Law Text by Kenneth Culp Davis 
for this conclusion. 
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The Tribunal solicits comments as to 
Administrative Conference of the United S 
conclusions. The Tribunal is especially 
any party believes that the demeanor and 
witness is of a substantial factor in the 
proceedings. Although the Tribunal does 
Commissioners will be appointed and confi 
important to resolve this question at thi 
Tribunal conclusions must be filed by Jun 
will be discussed in our pre-hearing conf 
for June 7. 

whether the Bar and the 
tates agree with our 
interested in whether 
credibility of any 
forthcoming 

not know when future 
rmed, it believes it is 
s time. Comments, on the 
e 4, 1985. The comments 
erence already schedule 

Thank you for your cooperation. 

Edward W. •'Ray 
Acting Chairman 

Dated: May 12, 1985 
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DEVOTIONALS 

W. Thad Adams, III, Esq. 
1401 City National Center 
Charlotte, North Carolina 28202 704 375-9249 

John H. Midlen, Jr., Esq. 
1050 Wisconsin Ave., NW 
Washington, DC 20007 333-3333 

Clifford Harrington, Esq. 
Fisher, Wayland, Cooper & Leader 
1255 23rd Street, NW 
Washington, DC 20037 659-3494 

JOINT SPORTS 

Robert W. Coll, Esq. 
McKenna, Wilkinson & Kittner 
1150 17th Streeet, NW 
Washington, DC 20036 861-2600 

Philip R. Hochberg, Esq. 
Baraff, Koerner, Olender & Hochberg 
2033 M Street, NW 
Suite 203 
Washington, DC 20036 452-8200 

Ritchie T. Thomas, Esq. 
Judy Jurin Semo, Esq. 
Squire, Sanders & Dempsey 
1201 Pennsylvania Avenue, NW, 
Washington, DC 20004 554-3694 

Michael Scott 
Squire, Sanders & Dempsey. 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004 

David H. Lloyd, Esq. 
Robert Alan Garrett, Esq. 
Arnold and Porter 
1200 New Hampshire Ave., NW 
Washington, DC 20036 872-6700 

PUBLIC 

Gene A. Bechtel, Esq! 
Bechtel & Cole 
2101 L Street, NW 
Suite 502 
Washington, DC 20036 833-4190 
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Jamie S. Gorelick, Esq. 
David 0. Stewart, Esq. 
Miller, Cassidy, Larroca & Lewin 
2555 M Street, NW 
Suite 500 
Washington, DC 20037 293-6400 

Carol R. Whitehorn, Esq. 
Senior Attorney 
National Public jRadio 
2025 M Street, NW 
Washington, DC 20036 822-2040 

Jacquelline Weiss, Esq. 
Public Broadcasting Serice 
475 1'Enfant Plaza West, SW 
Washington, DC 20024 488-5000 

SIN 

Edwina Dowel1, Esq. 
Spanish International Network 
460 West 42nd Street 
New York, New York 10036 212 953-7500 

Meredith Senter, Esq. ( 
Norman P. Levanthal, Esq. 
1001 22nd Street, NW 
Washington, DC 20037 429-8970 

MDSIC 

Charles T. Duncan, Esq. 
Reid & Priest 
Suite 1100 
1111 19th Street, NW 
Washington, DC 20036 828-0100 

I. Fred Koenigsberg, Esq. 
Office of Bernard Korman, Esq. 
ASCAP 
One Lincoln Plaza 
New York, New York 10023 212 870-7513 

Nicholas Arcomano, Esq. 
Vice President & Counsel 
10 Columbus Circle 
New York, New York 10019 212 586-3450 

Frank Tudisco, President 
Italian Book Company 
1119 Shore Parkway 
Brooklyn, New York 11214 212 236-5803 



202 

Jose Luis Torres, Esq. 
Torres & Leonard, PC 
250 West 57th Street 
Suite 2015 
New York, New York 10107 212 246-5820 

Lawrence Bernstein, Esq. 
Shrinsky, Weitzman & Eisen, PC 
1120 Connecticut Avenue, NW 
Washington, DC 20036 

Edward W. Chapin, Esq. 
3MI 
320 West 57th Street, NW 

New York, New York 10019 212 586-2000 

CABLE 

Peter H. Feinberg, Esq. 
Pepper & Corazzini 
1776 K Street, NW 
Suite 700 
Washington, DC 20006 296-0600 
Robert W. Ross, Esq. 
Vice President & General Counsel 
Turner Broadcasting System, Inc. 
1140 Connecticut Avenue, NW J 

Suite 1006 
Washington, DC 20036 293-0780 

PROGRAM SUPPLIERS 

Arnold P. Lutzker, Esq. 
Carolyn Wimbly, Esq. 
Dow, Lohnes & Albertson 
1255 23rd Street, NW 
Washington, DC 20037 857-2500 

Arthur Scheiner, Esq. 
Wilner & Scheiner 
1200 New Hampshire Avenue, NW 
Suite 300 
Washington, DC 20036 861-7800 

CANADIAN 

Douglas G. Thompson, Jr., Esq. 
Finkelstein, Thompson & Levenson 
2828 Pennsylvania Ave;, NW, 200 
Washington, DC 20007 337-8000 
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NAB 

Victor E. Ferrall, Jr., Esq. 
Crowell & Moring 
1100 Connecticut Ave., NW 
Washington, DC 20036 452-5992 

Henry L. Baumann, Esq. 
Michael D. Berg, Esq. 
Senior Associate General Counsel 
National Association of Broadcasters 
1771 N Street, NW 
Washington, DC 20036 429-5430 

NMPA 

Leonard Feist, President 
National Music Publishers Assn. 
110 East 59th Street 
New York, New York 10022 212 PL 1-1930 

Miscellaneous 

Bruce D. Sokler, Esq. 
Mintz, Levin, Cohn, Ferris, Glovsky & Popep, PC < 
1825 Eye St., NW 
Washington, D.C. 20006 

Robert St. John Roper, Esq. 
LeBoeuf, Lamb, Liby & MacRae 
1333 New Hampshire Ave., NW 
Washington, D.C. 20036 

Stephen R. Effros 
Community Antenna Television Assn. 
.3977 Chain Bridge Rd. 
Fairfax, VA 22030 



204 

CHAPTER III—COPYRIGHT ROYALTY 

TRIBUNAL 
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303 Access to phonorecord players (jukeboxes).........-'.3$;. 
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fees ; 
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307 Adjustment of royalty payable under compulsory* 

license for making and distributing phonore# 
cords ......... ,..;,.; 

308 Adjustment of royalty fee for compulsory license 
for secondary transmission by cable system ..,.<„;; 



205 

§ 301.1 THI» 37—Patents, Trademarks, and Cepyrighti 

PART 301—COPYRIGHT ROYALTY 
TRIBUNAL RULES OF PROCEDURE 

Subpart A—Organisation 

Sec. 
301.1 Purpose. 
301.3 Address (or Information. 
301.3 Composition of the Tribunal. 
301.4 The Chairman. 
301.5 Standing committee. 
301.6 Administration of the Tribunal. 
301.7 Proceedings. 

Subpart 6—Public Access la Tribunal Meetings 

301.11 Open meetings. 
301.12 Conduct of open meetings. 
301.13 Closed meetings. 
301.14 Procedure for closing meetings. 
301.16 Transcripts of closed meetings. 
301.16 Requests to open or close meetings. 
301.17 Ex parte communication. 

Subpart C—Public Ac:eis to and Inspection of 
(•cards 

301.21 Public records. 
301.22 Public access. 
301.23 Freedom of Information Act. 
301.24 Privacy Act. 

Subpart D—Equal Employment Opportunity 

301.31 Purpose. 
301.32 Recruitment and hiring. 
301.33 Complaint procedures. 
301.34 Third party allegation of discrimi­

nation. 
301.36 Business relations. 

Subpart E—Procedures and Regulation! 

301.40 Scope. 
301.41 Formal hearings. 
301.42 Suspension, amendment, or waiver • 

of rules. 
301.43 Notice of proposed rulemaking. 
301.44 Conduct of proceedings. 
301.45 Declaratory rulings. 
301.46 Testimony under oath or affirma­

tion. 
301.47 Transcript and record. 
301.48 Closing the hearing. 
301.40 Documents. 
301.60 Reopening of proceedings, modifica­

tion or setting. 
301.61 Rules of evidence. 
301.52 Participation In any proceeding. 
301.63 Examination, cross-examination, 

and rebuttal. 
301.64 Proposed findings and conclusions. 
30l.'6ft PromulunHiM) of rulrn or m-drra. 
301.66 Public suggestions and comments. 

Sec. 
. Subpart f—late Adjustment Proceedings 

301.80 Scope. 
301.fi! Commencement of adjustment pro­

ceedings. 
301.02 Content of petition. 
301.6.3 Consideration of petition. 
301.64 Disposition of petition. 
301.6a Rate adjustment proceedings. 
301.68 Publication of proposed rate deter­

mination. 
301.67 Final determination. 
301.68 Reopening of proceedings. 
301.69. Effective date of final determina­

tion. 

Subpart G—Royalty Fees Distribution 
» Proceedings 

301.70 Scope. 
301.71 Commencement proceedings. 
301.72 Determination of controversy. 
301.73 Royalty distribution proceedings. 
301.74 Publication of proposed royalty dis­

tribution determination. 
301.75 Final determination. 
301.76 Reopening of proceedings. 
301.77 Effective date of final determina­

tion. 
AUTHORITY: 17 TJ.S.C. 803(a). 
SOURCE: 43 FR 63719, Nov. 17, 1978; unless 

otherwise noted. 

Subpart A—Organization 

S 301.1 Purpose. 
The Copyright Royalty Tribunal 

(Tribunal) is an Independent agency In 
the Legislative Branch, created by 
Pub. L. 94-553 of October 10.1976. 

The Tribunal's statutory responsibil­
ities are: 

(a) To make determinations concern­
ing copyright royalty rates in the 
areas of cable television covered by 17 
U.S.C. 111. 

(b) To make determinations concern­
ing copyright royalty rates for phon-
orecords (17 U.S.C. 115) and for coin-
operated phonorecord players (Juke­
boxes) (17 U.S.C. 116). 

(c) To establish and later make de­
terminations concerning royalty rates 
and terms for non-commercial broad­
casting (17 U.S.C. 118). 

(d) To distribute cable television and 
Jukebox royalties under 17 U.S.C. I l l 
nnd 17 U.S.C. 110 deposited with the 
Register of Copyrights. 

288 

http://301.fi
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Chapter III—Copyright Royalty Tribunal 

6 301.2 Address for Information. * 
The official address of the Copy­

right Royalty Tribunal is 1111 20th 
Street NW.. Washington, DC 20036, 
until March 31. 1070. Office hours are 
Monday through Friday, 8:30 a.m. to 
5:30 p.m., excluding legal holidays. 

§ 301.3 Composition of the Tribunal. 
The Tribunal Is composed of five 

members appointed by the President 
with the advice and consent of the 
Senate. 

8 301.4 The Chairman. 
(a) On December 1st of each year 

the Chairman will be designated for a 
term of 1 year from the most senior 
Commissioner who has not yet previ­
ously served as Chairman, or, if all the 
Commissioners have served, the most 
senior Commissioner who has served 
the least number of terms will be des­
ignated Chairman. 

(b) The responsibilities of the Chair­
man are, first, to preside at meetings 
and hearings of the Tribunal, and 
second, to represent the Tribunal offi­
cially in all external matters. In mat­
ters of legislation and legislative re­
ports, the Chairman will represent the 
majority opinion of the Tribunal; how­
ever, any Commissioner with a minori­
ty or supplemental opinion may have 
that opinion represented also. The 
Chairman Is the initial authority for 
all communications with other govern­
ment officials or agencies and is the 
contracting officer; however, another 
Commissioner or subordinate official 
may be designated to act in his stead. 
The Chairman shall convene a meet­
ing of the Tribunal upon the request 
of a majority of the Commissioners. 

§ 301.5 Standing committee. 
The Tribunal may establish standing 

or temporary committees to act in 
whatever capacity the Tribunal feels Is 
appropriate. Said committees are au­
thorized, in the areas of their Jurisdic­
tion, to conduct hearings, meetings, 
and other proceedings, but no such 
subdivision shall be authorized to act 
on behalf of the agency as a whole 
within the official mcctlnit of 6 U.S.C. 
552(a)(1). 

§301. i l 

8 301.6 Administration of the Tribunal. 
The administration of (.ho Tribunal 

denotes chiefly the maliili'nnjiicfi of 
the Tribunal records and i ho fuwiodi-
anship of Tribunal prw-ji.vv The 
records to be maintained inr,!u<)e l<nal 
and public records, a current iridex of 
opinions, orders, policy siale'ments, 
procedures, and rules ol practice*, and 
instructions that affect the public. 
Also, announcements of Tribunal ac­
tions must be published In I lie PFUEH-
AL REGISTER as required, and the ob­
servance by- the Tribunal of appropri­
ate administrative procedure must be 
supervised, as well as the disposition 
of Tribunal correspondence. From 
time to time other administrative re­
sponsibilities may cmcrse. To manage 
the above, the Tribunal may choose to 
install an Administrative Officer: how­
ever, if not, It will be the Chairman's 
duty to see that these responsibilities 
are met. 

8 301.7 Proceedings. 
(a) Location. The Tribunal will nor­

mally hold all proceedings at its prin­
cipal office, except under exceptional 
circumstances, in which case the Tri­
bunal may perform Its duties any­
where in the United States. The Tri­
bunal's proceedings will all be public, 
except as exempted in 9 301.15. 

(b) Quorum. A majority of the mem­
bers of the Tribunal constitutes a 
quorum. 

(c) Voting. Each Commissioner's 
vote shall be recorded separately, and 
the votes of the Commissioners shall 
be taken In order of their seniority, 
except that the Chairman shall vote 
last. No proxy votes will be recorded. 

Subpart B—Public Accets to Tribunal 
Mooting* 

8 301.11 Open meeting*. 
(a) The purpose of this chapter Is to 

comply with the Government in the 
Sunshine Act, Pub. L. 94-409; 90 Stat. 
1241 et seq., 5 U.S.C. 522(b). and Insure 
that all Tribunal meetlnRS shall be 
open to the public. The conditions 
under which meetings, as an excep­
tion, may bn cloned, nre H.iiril In 
i 301.13 
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§?01.12 Till* 3 

(b) Each meeting announcement by 
the Tribunal shall be made at least 7 
calendar days in advance in the FEDER­
AL REGISTER and shall state the time 
and place of the meeting, the subject 
to be discussed, whether the meeting 
Is to be open or closed, and the name 
and telephone number of the person 
to contact for further Information. 

(c) If amendments are made to the 
original announcement, they must be 
placed in' the FEDEHAL RKOISTED as 
soon as practicable. Changes in time 
and place may be made simply by 
making such an announcement, but a 
change in subject matter requires a re­
corded vote by Commissioners, with 
the results of that vote appearing In 
the announcement of the amendment. 

(d) If it is decided that a meeting 
must be held on shorter notice than 7 
days, that decision must be made by 
recorded vote of Commissioners and 
Included in the announcement. 

S 301.12 Conduct of open meetings. 
(a) Meetings of the Tribunal will be 

conducted in a manner to Insure both 
the public's right to observe and the 
ability of the Tribunal to conduct its 
business properly. The Chairman or 
presiding .officer will take whatever 
measures he feels necessary to achieve 
this. 

(b) The right of the public to be 
present does not Include the right to 
participate or make comments. 

(c) Reasonable access for news media 
will be provided at all public sessions 
provided that it does not Interfere 
with the comfort of Commissioners, 
staff, or witnesses. Cameras will be ad­
mitted only on the authorization of 
the Chairman, and no witness may be 
photographed or have his testimony 
recorded for broadcast if he objects. 

0 301.13 Cloned meetings. 
In the following circumstances (as 

per 5 U.S.C. 552(c). 1-10) the Tribunal 
may close Its meetings or withhold In­
formation from the public: 

(a) If the matter to be discussed has 
been specifically authorized to be kept 
secret by Executive order. In the Inter­
ests of national defense or foreign 
policy; 

'—Patents, Trademarks, and Copyrights 

(b) If the matter relates solely to the 
Internal personnel rules and practices 
of the Tribunal; 

(c) If the matter has been specifical­
ly exempted from disclosure by statute 
(other than 5 U.8.C. 552) and there Is 
no discretion on the issue; 

(d) If the matter involves privileged 
or confidential trade secrets or finan­
cial Information; 

(e) If.the result might be to accuse 
any person of a crime or formally cen­
sure him; 

It) If there would be a clearly unwar­
ranted Invasion of personal privacy; 

(g) if {here would be disclosure of in­
vestigatory records compiled for law 
enforcerbent, or Information which if 
written would be contained In such 
records, and to the extent disclosure 
would (1) Interfere with enforcement 
proceedings, (2) deprive a person of 
the right to a fair trial or impartial ad­
judication, (3) constitute an unwar­
ranted invasion of personal privacy, 
(4) disclosure the' identify of a confi­
dential ' source or, in the case of a 
criminal investigation or a national se­
curity intelligence investigation, confi­
dential information furnished only by 
a confidential source, (5) disclosure In­
vestigative techniques and procedures, 
or (6) endanger the life or safety of 
law enforcement personnel. 

(h) If premature disclosure of the in­
formation would frustrate the Tribu­
nal's action, unless the Tribunal has 
already disclosed the concept or 
nature of the proposed action, or is re­
quired by law to make disclosure 
before taking final action. 

(I) If the matter concerns the Tribu­
nal's participation in a civil action or 
proceeding or in an action in a foreign 
court or International tribunal, or an 
arbitration, or a particular case of 
formal agency adjudication pursuant 
to 5 U.S.C. 554. or otherwise involving 
a determination on the record after 
opportunity for a hearing. 

§ 301.14 Procedure for closing meetings. y 

(a) Meetings may be closed, or infor­
mation withheld from the public, only 
by a recorded vote of a majority of the 
Commissioners. Each question, either 
to close a meeting or withhold Infor­
mation, must be voted on separately. 
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unless a series of meetings Is Involved, 
in which case the Tribunal may vote 
to keep the discussions closed for 30 
days, starting from the first meetings. 
If the Tribunal feels that information 
about a closed meeting must be with­
held, the decision to do so must also be 
the subject of a recorded vote. 

(b) Before a discussion to close a 
meeting or withhold Information, the 
Chairman must certify that, in his 
opinion, such a step is permissible, and 
he shall cite the appropriate exemp­
tion under 5 301.13. This certification 
shall be included in the announcement 
of the meeting and be maintained as 
part of the Tribunal's records. 

(c) Following such a vote, and by the 
end of the working day, the Chairman 
must transmit the following informa­
tion to the FEDERAL REGISTER for pub­
lication: 

(1) The vote of each Commissioner; 
(2) The appropriate exemption 

under } 301.13; 
(3) A list of all persons expected to 

attend the meeting and their affili­
ation. 

§ 301.16 Transcripts of closed meetings. 
(a) All meetings closed to the public 

shall be subject to either a complete 
transcript or, in the case of § 301.13(1) 
and at the Tribunal's discretion, de­
tailed minutes. Detailed minutes shall 
describe all matters discussed, Identify 
all documents considered, summarize 
action taken as well as the reasons for 
It, and record all rollcall votes as well 
as any views expressed. 

(b) Such transcripts or minutes shall 
be kept by the Tribunal for 2 years or 
1 year after the conclusion of the pro­
ceedings, whichever Is later. Any por­
tion of transcripts of meetings which 
the Chairman does not feel Is exempt 
from disclosure under \ 301.13 will or­
dinarily be available to the public 
within 20 working days of the meeting. 
Transcripts or minutes of closed meet­
ings will be reviewed by the Chairman 
at the end of each calendar year and if 
he feels they may at that time be dis­
closed, he will resubmit the question 
to the Tribunal to gain authorization 
for their disclosure. 

8 301.16 Requests to open or close tneet-
•ng»- \"s" 

(a) Any person may request the Tri­
bunal to open or close a meeting' or 
disclose or withhold Information. Siich 
a request must be captioned "Ri;qycst 
to Open" or "Close" a meeting..an' a 
specific date concerning a specific jSwb-
ject. The requester must state Ijis or 
her reasons, and include name and ad­
dress, and desirably, telephone 
number. ' ::.' •.> 

(b) In the case of a request to tippii a 
meeting the Tribunal has proj/jouisly 
voted closed,' the Tribyuial musil-jo-
ceive the request within 3 working 
days of the meeting's announcement. 
If not, it will not be heeded. an<}'.}hc 
requester will be so notified. Requests 
are desired In seven copies. ,. *~~ 

(c) For the Tribunal to act. ori, a'.re-
quest to open or close a mrriing,i,£he 
question must be brought to aVvbte 
before the Tribunal by one of the 
Commissioners. If the request is grant­
ed, an amended meeting announce­
ment will be issued immediately'a'hd 
the requester notified! If a vote' 1§"hot 
taken, or If after a vote the requesj is 
denied, the requester will also b | noti­
fied promptly. «',": " 

§301.17 Ex parte communication. "., 
(a) No person not employed by the 

Tribunal and no employee of the.jrl-
bunal who performs any lnvesl|g$tlve 
function In connection with.a >Tru-
bunal proceeding shall communicate, 
directly or Indirectly, with 'any . 
member of the Tribunal or with any i 
employee Involved In the decisions of ( 
the proceeding, with respect to the I 
merits of any proceeding before the 
Tribunal or of a factually related" pro­
ceeding. 

(b) No member of the Trlbunaj and 
no employee Involved in the decision 
of a proceeding shall communicate, dl- ,' 
rectly or Indirectly,' with any person j 
not employed by the Tribunal or with] 
any employee of the Tribunal who I 
performs an Investigative function In 
connection with the proceeding, with I 
respect to the merit of any procerdlng 
before the Trlbnal or of a factually re­

lated proceeding. 
(c) If an ex parte communication Is 

made to or by any mcjiibcr of the Trl-
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bunal or employee Involved in the de­
cision of the proceeding, in violation 
of paragraph (a) or (b) of this section, 
such member or employee shall 
promptly inform the Tribunal of the 
substance of such communciatlon and 
of the circumstance surrounding It. 
The Tribunal shall then take such 
action it considers appropriate; provid­
ed that any written ex parte communi­
cation and a summary of any oral ex 
parte communication shall be made 
part of the public records of the Tri­
bunal, but shall not be considered part 
of the record for the purposes of deci­
sion unless Introduced into evidence 
by one of the parties. 

(d) A request for Information with 
respect to the status of proceeding 
shall not be considered an ex parte 
communication prohibited by this sec­
tion. 

Subpart C—Public Access To and 
Inspection of Records 

The following is the manner In 
which Tribunal opinions, recommend­
ed decisions, orders, public reports and 
records shall be made available to the 
public. 

§ 301.21 Public records. 
(a) Final official determinations of 

the Tribunal will be published in the 
FEDERAL REGISTER and Include the rel­
evant facts and the reasons for those 
determinations. 

(b) An annual report, required of the 
Tribunal to be presented to the Presi­
dent and Congress each fiscal year, 
along with a detailed fiscal statement 
of account, will be available both for 
Inspection at the Tribunal and for pur­
chase from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402. 

(c) All other Tribunal records are 
available, for Inspection or copying at 
the Tribunal, except: 

(1) Records that relate solely to the 
Internal personnel rules and practices 
of the Tribunal; 

(2) Records exempted by statute 
from disclosure; 

(3) Interoffice memoranda or corre­
spondence not available by law except 
to a party In litigation with the Tribu­
nal; 

'—Patent!, Trademarks, and Copyright* 

(4) Personnel, medical, or similar 
files whose disclosure would be an in­
vasion of personal privacy; 

(5) Communications among Commis­
sioners concerning the drafting of de­
cisions, opinions, reports, and findings 
on any Tribunal matter or proceeding; 

(6) Offers of settlement which have 
not been -accepted unless they have 
been made public by the offerer; 

(7) Records not herein listed but 
which may be withheld as "exempted" 
If the Tribunal finds compelling rea­
sons exist. . 

§301,22 Public access. 
(a) Information may be requested 

from the Tribunal In person, by tele­
phone, or by mall. 

(b) If the material sought Is not a 
Tribunal record, is exempted, or for 
some reason Is unavailable, the person 
requesting it will be so Informed and, 
In the case of an "exempted record," 
will be explained the reason for. the 
exemption and the procedure for 
appeal under the Freedom of Informa­
tion Act. t 301.13.' 

(c) Fees for copies of Tribunal 
records are: $.15 per page; $10 for each 
hour or fraction thereof spent search­
ing for records; $4 for certification of 
each document; and the actual cost to 
the Tribunal for any other costs in­
curred. 

[43 FR 63718, Nov. 11. 1978. as amended at 
44 FR 53161, Sept. 13, 19791 

301.23 Freedom of Information Act. 
(a) If a request is made under the 

Freedom of Information Act (5 U.S.C. 
552), It must be In writing, be cap­
tioned "Freedom of Information Act 
Request," and identify as accurately 
as possible, the information desired. 

(b) Within 10 working days after the 
Tribunal has received such a request, 
the Chairman shall Inform the re­
quester how the records may be In­
spected or copied and the cost (as 
under J 301.22) of copying. The chair­
man may, however, extend this time 
limit up to 10 working days If: 

(1) Records must be located or trans­
ferred; 

(2) Voluminous material must be ex­
amined: 
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(3) Other agencies with substantial 
interest in the matter must be consult­
ed or other elements of the Tribunal 
must be consulted. 
In this case the requester shall be no­
tified in accordance with 5 U.S.C. 552 
(a)(6)(B). 

(c) If the request is denied, the 
Chairman shall so Inform the request­
er in writing, citing the exemption au­
thorizing the denial and Informing the 
requester that he or she may appeal 
the denial to the Tribunal within 20 
working days. Appeals must be in writ­
ing and must be acted on by the Tribu­
nal within 20 working days of their re­
ceipt. If the appeal Is rejected, the re­
quester must be so notified immediate­
ly and informed of the provisions for 

. Judicial review under 5 U.S.Ci 
552(a)(4). t 

6 301.24 Privacy Act 
(a) The Privacy Act of 1974 (Pub. L. 

93-579) 6 U.S.C. 552(a), concerns only 
requests which contain personal infor­
mation retrievable by a personal iden­
tified. This section does not apply to 
personnel records located in Govern­
ment-wide systems elsewhere. 

The purpose of the Privacy Act is to 
enable individuals to: 

(1) Learn if the Tribunal maintains 
records concerning them; 

(2) Have access to such records; 
(3) Learn if and to whom the Tribu­

nal has disclosed such records; and 
(4) Amend such records. 

The Tribunal, in compliance with 
paragraph (a)(4) of this section, will 
record the disclosures of all records, 
their dates, the material disclosed, and 
to whom the material has been dis­
closed. 

(b) A request made under the Priva­
cy Act must be In writing, captioned 
"Privacy Act Request," and identify as 
accurately as possible the records in 
question and the nature of the infor­
mation desired. This section Is not to 
be construed as allowing an Individual 

^access to information compiled in rea­
sonable anticipation of a civil action or 
proceeding. 

(c) The request must be signed by 
the person making it, and such signa­
ture will be considered certification 
that the person signing is either the 

individual Involved or thai person's 
guardian. If the Chairman considers it 
necessary, he may require additional 
verification. Section S52(a)(f)(3) of tjie 
Privacy Act; 5 U.S.C. 552caKij(3), 
states the penalties for false represen­
tation. * ,V,,C 

(d)--If a medical record is Involved 
and the chairman feels that Its disclo­
sure might adversely affect the indi­
vidual, he shall require that person to 
designate a medical doctor to whom 
the record will be transmitted. 

(e) Within 10 working days nftectlie 
Tribunal has ;received such a request, 
the Chairman shall acknowledge lis 
receipt to the requester and within.30 
days shall Inform the requester how 
the records may be Inspected and the 
cost for copying, unless the records are 
exempted under i 301.21(c). 

(f) If an individual who has obtained 
access to personal records wishes to 
have those records amended, lie or she 
must make such a request in writing, 
state the nature of the information^ 4e-
sired amended, and cite the reasons. 
Within 10 working days after the Tri­
bunal has received such a request, the 
Chairman shall acknowledge its re­
ceipt and Inform the requester wheth­
er or not the request has been grant­
ed. If the request is denied, the Chair­
man shall explain why and inform the 
requester of the right to appeal the 
denial to the Tribunal. All appeals 
must be in writing, with the caption 
"Privacy Act Appeal," and the' Chair­
man will Inform the requester of their 
disposition within 30 working days, 
unless there is good cause for the time 
to be extended. If the appeal is denied 
the requester will be notified of the 
provision for Judicial review under 5 
U.S.C. 552(b). 

(g) Exempt from this section Is all 
investigatory material complied for 
law enforcement purposes as stipulat­
ed in 5 U.S.C. 552(k)(2). 

Subpart D—Equal Employment 
Opportunity 

S 301.31 Purpose. 
(a) This section sets forth the Tribu­

nal's policy concerning Equal Employ­
ment Opportunity and the complaint 
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procedures In the case of discrimina­
tion. 

(b) The policy of the Tribunal Is to 
oppose discrimination in all areas of 
Job application, employment, and pro­
motion on the basis of race, religion, 
sex, national origin, age, or physical 
handicap; this is because such a policy 
is right and any other would be moral­
ly Indefensible. This policy will be pur­
sued actively and affirmatively. 

S 301.32 Recruitment and hiring. 
(a) Except in the cose of the person­

al staffs of Commissioners, responsibil­
ity for equal employment opportunity 
Is the Tribunal's as a whole; however, 
the authority to execute this policy 
may be delegated to a Personnel Com­
mittee. 

(b) All hiring will be done on the 
basis of Indlvldtml qualifications, with­
out discrimination. The criteria of who 
Is best qualified to fill a vacancy rests 
with the Tribunal, but there will be no 
criteria which discriminates In the 

& areas covered by \ 301.31(b). 
(c) In soliciting Job applicants, sys­

tematic efforts will be made to locate 
and encourage qualified minority and 
women candidates. Where appropri­
ate, the positions will be advertised In 
publications with primarily minority 
and women readership and announced 

'through organizations or groups with 
high minority and women representa­
tion. 

(d) Applicants for the same position 
will be required to have the same skills 
and to provide the same background 
information. The total number of ap­
plicants considered must reflect the 
proportion of minorities and women 
reasonably available for such a posi­
tion. The criteria by which applicants 
are screened and selected shall be Job 
related. 

8 301.33 Complaint procedures. 
(a) Any person who believes that he 

or she has been discriminated against 
on the basis of race, religion, sex. na­
tional origin, age, or physical handi­
cap, must first resolve such a com­
plaint through the following proce­
dure before taking civil action. Before 
a complaint may be presented formal­
ly the procedures for resolving It Infor­
mally must be exhausted. 

(1) Informal complaint procedures. 
(1) Within 30 days of an alleged dis­
criminatory act, or in the case of a 
personnel action, within 30 days of its 
effective date, the complainant must 
contact the Chairman of the Person­
nel Committee and explain the case 
for the "complaint. In case the com­
plaint if against the Chairman of the 
Personnel Committee, It will be made 
to the ph'alrman'pf the Tribunal. The 
complainant may be accompanied or 
represented by any person of his or 
her choosing. " 

(If) The chairman of the Personnel 
Committee, or the Chairman of the 
Tribunal, or a Commissioner designat­
ed by the Chairman, shall then make 
whatever inquiry seems necessary Into 
the- circumstances surrounding the 
complaint and shall attempt to resolve 
It,' informally through counseling. 
Such counseling shnll be completed 
within twenty-one (21) days of the 
dale, on which the complaint was first 
brought, and written record will be 
kept. If an Informal resolution is 
reached. Its terms will be In writing. 
The Identity of . the complainant at 
this stage, however, will at no time be 
revealed unless he or she specifically 
authorizes It. 

(Ill) If an Informal resolution is not 
reached, the complainant will be ad­
vised that he or she may then file a 
fprmal complaint. 

(3) Formal complaint procedure. (I) 
Within 15 days of the final counseling 
session under the informal procedure 
above, and If no resolution has been 
reached, the complainant may file a 
formal written complaint addressed to 
the Chairman of the Tribunal, signed 
by the complainant, and specifying all 
the details surrounding the complaint. 

(II) On receipt of the complaint, the 
Chairman shall request an Investiga­
tion by the Chairman of the Personnel 
Committee and two Commissioners 
not on the Committee. This Investiga­
tion will review thoroughly all the cir­
cumstances surrounding the alleged 
discrimination and analyze the treat­
ment of the complainant as compared 
with others In the same situation. The 
results shall be in writing and a copy 
sent to the complainant. The com­
plainant shall then be given the op­
portunity to meet with the Commis-
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sioners who prepared this report, to try 
to reach an adjustment of the com­
plaint. The complainant may be ac­
companied or represented by a person 
of his or her own choosing. If the com­
plainant Is an employee of the Tribu­
nal, he or she shall be allowed suffi­
cient official time to present the com­
plaint. If the complainant has desig­
nated another Tribunal employee to 
advise or represent him, that person 
shall be allowed sufficient official time 
to perform the appropriate duties. 

(til) If an adjustment is reached at 
this point, it must be signed by the 
complainant and shall serve to termi­
nate the matter. If an adjustment Is 
not reached, the investigative report 
will be transmitted to the Chairman of 
the Tribunal, and the Tribunal shall 
make a disposition of the complaint to 
take affect within 15 days. This dispo-
slUon will be relayed to the complain­
ant In writing immediately. The com­
plainant shall also be advised of his or 
her right to file a civil action, or In the 
case of an employee of the Tribunal to 
demand a hearing. 

(Iv) Within 15 days of the announce­
ment of the Tribunal's proposed dispo­
sition, a complainant who is an em­
ployee of the Tribunal may request a 
hearing. Upon receipt of such a re­
quest, the Chairman shall request 
from another Federal agency, a quali­
fied Hearing Examiner who has been 
certified to hear Equal Employment 
Opportunity complaints. 

(v) The Hearing Examiner, within 21 
days, shall conduct a hearing. Wit­
nesses will be allowed to testify, but 
their testimony must relate only to 
the complaint; Information will be ad­
mitted Into evidence, but only Infor­
mation having a direct bearing on the 
complaint. Both parties to the com­
plaint shall have the opportunity to 
cross-examine. The hearing shall be 
recorded, and the transcript as well as 
the findings and recommendations of 
the Hearing Examiner shall be trans­
mitted to the Tribunal for a final deci­
sion. 

(vi) The Tribunal will give special 
consideration to the recommendations 
of the Hearing Examiner, and if he 
wishes to reject or modify those rec­
ommendations, the Tribunal must ac­
company such a decision with a letter 

ft #1.40 
detailing his reasons. T h e Tribunal's 
final decision will be accompanied fcy a 
copy of the Hearing Examiner's find­
ings and recommendations and $ tran­
script of the hearing- '%•V-'-

(vii) After the decision h:w'.been 
issued, the complainant shal l pef ad-
vise'fl Immediately that he or she has 
the right t o file a civil action tjj the 
appropriate District . Court wjtb')n/' 30 
days. \?'"ir.-

(viii) If within one .tyundred eighty 
(180) days from the dale ' the coiiipjaln-
ant first brought the complaint, the 
Tribunal has failed to Issue a decision, 
the complainant will also liBvef^he 
right to file a civil action. ' >'"„*'"' 

( lx) Where discrimination is,' found, 
the Tribunal shall review the'fii$t(,pr 
which Kavc rise to the conipl i i int^nd 
determine whether or riijt 'discjjjtyjjfiry 
action Is necessary. T h e basis 'toflfjii Is 
action shall be In writ ing but, p i ^ l n -
eluded In the complaint file. .'"_£•. 

§ 301.34 Third party allegation of dl«:rlin. 
lnatlun. , ; ;.,.. 

Organizations or third panics may 
bring allegations of discrimination 
against the Tribunal In areas unrelat­
ed to individual complaints, but such 
allegations must be in writing, and in 
sufficient detail for the Tribunal to In­
vestigate them. The Tribunal ;.*nay 
order an investigation, and the party 
bringing the allegations will be in­
formed of Its results as well as o£ any 
decision by the Tribunal and correc­
tive action. •'}"•.:'t" 

§301.35 Business relation*. 
Business contracts entered intp by 

the Tribunal shall stipulate that all 
contractors, subcontractors, an<J sup­
pliers to the Tribunal conform in (heir 
own policies with the substance of the 
Tribunal's Equal Employment Oppor­
tunity Policy. 

Subpart E—Procedures and . 
Regulation* 

S 301.40 Scope. 
All Tribunal proceedings will be gov-. 

erned by the procedures of this sub­
part. This subpart does not apply to 
general statements of policy or to 
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rules of agency organization, proce­
dure, or practice. 

§301.41 Kormnl hearings. 
(a) The formal hearings which will 

be conducted pursuant to the rules of 
this subpart are rate adjustment pro­
ceedings, royalty fee distribution pro­
ceedings, and all rulemaking proceed­
ing in which it has been determined to 
conduct a hearing. The Tribunal may 
also, on its own motion or on the peti­
tion of an inlcrcsted party, hold other 
proceedings it deems necessary on any 
matter it has the authority to investi­
gate, in order to obtain information In 
determining its policies, in exercising 
Its duties, or in formulating or amend­
ing its rules and regulations. Such pro­
ceedings also will be subject to the 
rules of this subpart. 

(b) Studies or conferences the Tribu­
nal may hold In carrying out its statu­
tory responsibilities may be conducted 
in whole or In part under the provi­
sions of this subpart, depending upon 
the discretion of the Tribunal. 

6 301.42 Suspension, amendment, or 
waiver of rules, 

(a) The provisions of this subpart 
may be suspended, revoked, amended, 
or waived. In whole or In part, at any 
time by the Tribunal for good cause 
shown, subject to the provisions of the 
Administrative Procedure Act. Where 
procedures have not been specifically 
prescribed in this subpart, the Tribu­
nal shall follow those which In Its 
opinion will best serve the purposes of 
a proceeding. 

6 301.43 Notice of proposed rulemaking. 
(a) General notice. Public notice for 

rate adjustment and royalty distribu­
tion proceedings Is covered in Sub­
parts F and G of this part. Before the 
adoption of nny rule of general appli­
cability, or the commencement of any 
hearing on any proposed rulemaking, 
the Tribunal slinll publish a Kcncral 
notice In the FEDERAL REGISTER, such 
notice to be published not less than 30 
days prior to the date on which the 
proposed rules may be considered by 
the Tribunal, or the date of any hear­
ing on such proposed rules. However, 
where the Tribunal, for Rood cause, 
finds It Impracticable, unnecessary, or 

contrary to the public interest to give 
such notice. It may adopt the rules 
without notice by incorporating a find­
ing to such effect and a concise state­
ment of the reasons therefor In the 
notice. 

(b) Notice. A rule proceeding shall 
commence with a notice of proposed 
rulemaking. Such notice shall be pub­
lished in the FEDERAL REGISTER, and to 
the extent practicable, otherwise made 
availably to interested persons. The 
notice shall Include: <1) The terms or 
substance of the proposed rule or a de­
scription of the subjects and issues in­
volved; (2) reference to the legal au­
thority under which the rule is pro­
posed; (3) a statement describing the 
particular reason for the rule; and (4) 
an invitation to all interested persons 
to comment. 

(c) Hearing notice. A hearing notice 
of proposed rulemaking shall be pub­
lished In the FEDERAL REGISTER, and to 
the extent practicable, otherwise made 
available to Interested persons. The 
hearing notice shall Include: (1) Desig­
nated issues which are to be consid­
ered; (2) the time and place of hearing, 
and (3) instructions to interested per­
sons seeking to make oral presenta­
tion. 

6 301.44 Conduct of proceedings. 
(a) At the opening of the proceeding 

the Chairman shall announce the sub­
ject under consideration. 

(b) Only Commissioners of the Tri­
bunal, authorized Tribunal staff, or 
counsel as provided in this chapter 
shall question witnesses. 

(c) Subject to the approval of the 
Tribunal, the Chairman will have the 
responsibility for: 

(1) Setting the order of presentation 
of evidence and appearance of wit­
nesses; 

(2) Ruling on objections and mo­
tions; 

(3) Administering oaths and affirma­
tions to all witnesses: 

(4) Making all rulings with respect 
to Introducing or excluding documen­
tary or other evidence; 

(0) Regulating the course of the pro­
ceedings and the decorum of the par­
ties and their counsel, and Insuring 

296 



214 

Chapter III—Copyright Royalty Tribum 

that the proceedings are fair 'and im­
partial; 

(6) Announcing the schedule of sub­
sequent hearing; 

(7) Taking any other action which is 
consistent with this chapter and 
which has been authorized by the Tri­
bunal. 

(d) With all due regard for the con­
venience of witnesses, proceedings 
shall be conducted as expeditiously as 
possible. 

(e) Following the opening statement, 
the Tribunal may convene first in ex­
ecutive session if such Is the require­
ment of a statute or rule. 

§ 301.46 Declaratory rulings. 
In accordance with 5 U.S.C. 554(e), 

the Tribunal may on motion of its 
own, or on motion of an interested 
party, issue a declaratory ruling in 
order to terminate a controversy or 
remove uncertainty. 

§ 301.46 Testimony under oath or affirma­
tion. 

All witnesses at Tribunal proceed­
ings shall be required to take an oath 
or affirmation before testifying; how­
ever, attorneys who do not appear as 
witnesses shall not be required to do 
so. 

S 301.47 Transcript and record. 

(a) An official reporter for the re­
cording and transcribing of hearings 
will be designated by the Tribunal 
from time to time. Anyone wishing to 
inspect the transcript of any hearing 
may do so at the Tribunal; however, 
anyone wishing a copy must purchase 
it from the official reporter. 

(b) After the close of the hearing, 
the complete transcript of testimony 
together with all exhibits shall be cer­
tified as to Identity by the Chairman 
and filed In the offices of the Tribu­
nal. 

(c) The transcript of testimony and 
rail exhibits, papers, and requests filed 
in the proceeding, shall constitute the 
exclusive record or decision. Any deci­
sion resting on official notice of a ma­
terial fact not appearing In the record 
shall automatically afford any party, 
on timely request, to have an opportu­
nity to show the contrary. 

I §301.49 

§ 301.48 Closing the hearing. 

To close the record of hearing, the 
Chairman shall make an announce­
ment that the taking of testimony has 
concluded. In Its discretion I In; Tribu­
nal may close the record as of a future 
specified date, and allow time for ex­
hibits yet to be prepared to b(; admit­
ted: Provided, That the parlies 16 the 
proceeding stipulate on the record 
that they waive the opportunity to 
cross-examine or present evidence 
with respect to such exhibits. The 
record in ahy hearing whirh lias been 
recessed may not be closed by the 
Chairman prior to the day on which 
the hearing is to resume, except upon 
10 days' notice to all parties. 

§ 301.49 Documents. 

(a) Copies of documents. The origi­
nal and 15 copies of every document 
filed and served in proceedings before 
the Tribunal shall be furnished for 
the Tribunal's use, except exhibits 
made a part of the record. 

(b) Subscription and verification. 
(1) The original of all documents filed 
by any party represented by counsel, 
shall be signed by at least one attor­
ney of record and list his address and 
telephone number. All copies shall be 
confirmed. Except when otherwise 
specifically provided, documents 
signed by the attorney for a party 
need not be verified or accompanied 
by an affidavit. The signature of an at­
torney constitutes certification by him 
that he has read the document, that 
to the best of his knowledge and belief 
there is good ground to support it, and 
that it has not been Interposed for 
delay. 

(2) The original of all documents 
filed by a party not represented by 
counsel shall be bof.li signed and veri­
fied by that party and list that parly's 
address and telephone number. 

(3) The original of a document that , 
Is not signed, or is signed with Intent 
to defeat the purpose of this section, 
may be stricken as sham and false and , 
the matter proceed as though the doc-

"ument had not been filed. 
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8 301.50 Itropcnini; of proceedinK". modifi­
cation or KctliiiK-

(a) Condition /or reopening. (1) 
Except in the case of rate ndjiistment 
proceedings and distribution proceed-
InKS the Tribunal may. upon petition 
or Its own motion, reopen any proceed­
ing, after reasonable notice, for the 
purpose of rehearing arguments or re­
consideration. 

(2) After granting an opportunity to 
be heard, the Tribunal may alter, 
modify or set aside In whole or in part, 
the report of its finding or order If It 
finds such action required by changed 
conditions, by material mistake of fact 
jr law. or by the public interest 

(b) Petition for reopening. A petition 
'or reopening shall be made in writing 
ind shall state Its grounds. If it is a pe­
tition to take further evidence, the 
nature and purpose of the new evl-
ience to be adduced shall be stated 
Drlefly, and an explanation given for 
vhy such evidence was not available at 
he time of the prior hearing. If it Is a 
letltion for rearmament or reconsider­
ation, the matter that Is claimed to 
lave been erroneously decided shall be 
peclfled and the alleged errors out-
ined briefly. Copies of the petition 
hall be furnished to all participants 
ir their counsel. 

(c) Stay of rule or order. No petition 
or reopening nor permission for re-
ipening shall constitute a stay of any 
Tribunal rule or order; except that the 
Tribunal may postpone the effective 
late of any action taken by it pending 
udlcial review and If, In the Tribunal's 
iplnlon. Justice so requires. 

' 301.51 Rules of evidence. 
(a) Admissibility. In any public hear-

ng before the Tribunal, evidence 
vhlch Is not unduly repetitious or cu-
nulatlve and Is relevant and material 
hall be admissible. The testimony of 
.ny witness will not be considered cvl-
lenec In a proceeding unless the wit­
less has been sworn. 
(ID Documentary evidence. l'Jvldcncc 

vhlch Is submitted in the form of doc-
iments or detailed data and lnforma-
Ion shall be presented as exhibits. 
Iclcvanl and material matter em-
iraccd In a document containing other 
natter not material or relevant or not 
nlendcd as evidence must be plainly 

designated as the matter offered in 
evidence, and the Immaterial or Irrele­
vant parts shall be marked clearly so 
as to show they are not Intended as 
evidence. A document In which materi­
al and relevant matter occurs which is 
of such bulk that it would unnecessar­
ily encumber the record, may instead 
be marked for identification, and the 
relevant and material parts, once prop­
erly authenticated, may be read Into 
the record. If the Tribunal desires, a 
true copy of the material and relevant 
matter may be presented In extract 
and submitted as evidence. Anyone 
presenting documents as evidence 
must present copies of all other par­
ticipants at the hearing or their attor­
neys, and afford them an opportunity 
to examine the documents In their en­
tirety and offer any other portion In 
evidence which may be felt material 
and relevant. 

(c) Documents filed with the Tribu­
nal If the matter offered In evidence 
is contained in documents already on 
file with the Tribunal, the documents 
themselves need not be produced, but 
may Instead be referred to according 
to how they have been filed with the 
Tribunal. 

(d) Public documents. If a public 
document Is offered In evidence cither 
in whole or in part, such as an official 
report, decision, opinion or published 
scientific or economic data, and the 
document has been Issued by an Exec­
utive Department, a legislative agency 
or committee, or a Federal administra­
tive agency (Government-owned cor­
porations included), and is proved by 
the party offering It to be reasonably 
available to the public, the document 
need not be produced physically, but 
may be offered instead by identifying 
the document and signaling the rele­
vant parts. 

(e) Copies to participants. Copies of 
all prepared testimony and exhibits 
must, be distributed to the Tribunal 
and to other participants or their 
counsel nt a hearing, unless the Chair­
man directs otherwise. For its use the 
number of copies the Tribunal re­
quires Is seven. 

(f) Reception and rvlino. Any ruling 
on the admissibility of evidence will be 
made by the Chairman, and he shall 
control the reception of evidence and 
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Insure that it confines itself to the 
issues of the proceeding. 

<g) Offers of proof. If the Chairman 
rejects or excludes proposed oral testi­
mony and an offer of proof is made, 
the offer of proof shall consist of a 
statement of the substance of the evi­
dence which it is contended would 
have been adduced. In the case of doc­
umentary or written evidence, a copy 
of such evidence shall be marked for 
Identification and shall constitute the 
offer of proof. 

(h) Introduction of studies and anal­
ysis. If studies or analysis are offered 
In evidence, they shall state clearly 
the study plan, all relevant assump­
tions, the techniques of data collec­
tion, and the techniques of estimation 
and testing. The facts and judgments 
upon which conclusions are based 
shall be stated clearly, together with 
any alternative courses of action con­
sidered. If requested, tabulations of 
input data shall be made available to 
the Tribunal. 

(1) Statistical studies. Statistical 
studies offered in evidence shall be ac­
companied by a summary of their as­
sumptions, their study plans, and their 
procedures. Supplementary details 
shall be added In appendices. For each 
of the following types of statistical 
studies the following should be fur­
nished: 

(1) Sample surveys. ( D A clear de­
scription of the survey design, the def­
inition of the universe under consider­
ation, the sampling frame and units, 
the validity and confidence limits on 
major estimates; and 

(11) An explanation of the method of 
selecting the sample and of which 
characteristics were measured or 
counted. 

(2) Econometric investigations. (1) A 
complete description of the economet­
ric model, the reasons for each as­
sumption, and the reasons for the sta­
tistical specification; 

(II) A clear statement of how any 
changes In the assumptions might 
affect the final result; and 

(ill) Any available alternative stud­
ies, if requested, which employ alter­
native models and variables. 

(3) Experimental analysis. (1) A com­
plete description of the design, the 

controlled conditions, and I ho imple­
mentation of controls; and 

(II) A complete description of the 
methods of observation anil adjust­
ment of observation. 

(4) Studies involving statistical 
methodology. (1) The formula used for 
statistical estimates; 

(ii) The standard error for each com­
ponent; 

(ill) The test statistics, the descrip­
tion of how the tests were conducted, 
related computations, computer pro­
grams, and all final results: and 

(lv) Summarized descriptions of 
input data and, If requested, the input 
data itself. 

(j) Cumulative evidence. Cumulative 
evidence will be discouraged by Xhe 
Tribunal and the Tribunal may limit 
the number of witnesses that, may be 
heard in behalf of any one party on 
any one issue. 

(k) Further evidence. At any state.'of 
a hearing the Chairman may rail upon 
any party to furnish further evidence 
upon any issue. 

(1) Rights of parties as to presenta­
tion of evidence. Every paiiiclpknt 
shall have the right to present his case 
by oral or documentary evidence, to 
submit rebuttal evidence, and to con­
duct such cross-examination as may be 
necessary to disclose the facts fully 
and truthfully. The Chairman, howev­
er, may limit introduction of evidence, 
examination, and cross-examination If 
in his judgment this evidence or exam­
ination would be cumulative or cause 
undue delay. 

§ 301.52 Participation in any proceeding. 
Interested persons will be afforded 

an opportunity to participate In any 
proceeding and submit written data, 
views, or arguments, with or without" 
the opportunity to present the same 
orally. If proposed rules are required 
by statute to be made on the record 
after opportunity for a hearing, such a 
hearing shall be conducted pursuant 
to 5 U.S.C., Subchapter II, and 7 
U.S.C., and the procedure will be the 
same as In { 301.55 herein. 
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301.5.1 Kxiimlnnlion, cross-examination, 
and reltuttnl. 

(a) Each Commissioner may examine 
ny witness at any time. 
(b) Examination, cross-examination, 

iid rebuttals relevant to the issues 
nder consideration, shall be allowed 
y the Chairman, but only to the 
xlent they are necessary for a full 
nd true disclosure of the facls. 
(c) Selection of representatives for 

ross-examination. The Tribunal will 
ncourage Individuals or groups with 
he same or similar interests in a pro-
eeding to select a single representa-
ive to conduct their examination and 
ross-examination for them. However, 
" there is no agreement on the selec-
lon of a representative, then each ln-
ividual or group will be allowed to 
onduct his own examination and 
ross-examination. but only on issues 
ffecting his particular interest. 

301.54 Proposed findings and conclu­
sions. 

(a) Any party to the proceeding may 
ile proposed findings of fact and con­
tusions, briefs, or memoranda of law, 
r may be directed by the Chairman 
o to flic, sucli filings to lake place 
/ithin 20 days after the record has 
con closed, unless additional time Is 
ranted. 
(b) Failure to file when directed to 

o do may be considered a waiver of 
he right to participate further in the 
irocecdlng, unless good cause Is 
hown. 
(c) Proposed findings of fact shall be 

mmbered by paragraph and include 
.11 basic evidentiary facts developed 
•n the record used to support pro-
iosed conclusions and cite appropri-
.lely the record for each evidentiary 
act. Proposed conclusions shall be 
tated separately. Proposed findings 
ubmittcd by someone other than an 
.ppllrnnl. In a proceeding slinll be re-
trlctcd to those issues which spcclfl-
:ally affect that person. 

(U) J'rouf of service upon nil oilier 
:ounsel or parlies In a proceeding 
nust accompany pleadings and all 
>ther papers filed under this section. 

i 301.65 I'mmulKiition of rules or orders. 

(a) In adoplini: a rule or order the 
Tribunal will consider all relevant 

matters of fact, law, and policy, and all 
relevant matters which have been pre­
sented by interested persons, and will 
exercise due discretion. Together with 
a concise general statement of its basis 
and purpose and any necessary find­
ings, the rule or order will be pub­
lished In the FEDERAL REGISTER, and if 
any other public notice Is necessary 
llml will be made also. 

(b) The effective date of any rule, or 
its amendment, suspension, or repeal, 
will be at least 30 days after It is pub­
lished in the FEDERAL REGISTER, unless 
good cause has been shown and Is pub­
lished with the rule. 

§ 301.56 Public suggestions and comments. 
(a) The Tribunal encourages the 

public, not just those persons subject 
to its regulations, to submit sugges­
tions and proposals concerning any 
substantial question before It, when 
that question will have subtantlal 
Impact either upon those directly reg­
ulated by the Tribunal or upon others. 
It is In the best interests of both the 
Tribunal and the public at large that 
the Tribunal be advised on Issues and 
problems that are potentially signifi­
cant to It. This will permit the Tribu­
nal to consider policy questions and 
administrative reforms early enough 
so that they may be viewed In a gener­
al context and not in the detailed ap­
plication of a particular proceeding. 

(b) Upon receiving such suggestions 
or proposals, the Tribunal shall review 
them and take whatever action seems 
necessary. Further information may 
be requested from the party submit­
ting the suggestion or proposals, and 
the Tribunal staff may be asked to 
make a study, or an informal public 
conference may be held. Conferences 
or procedures undertaken pursuant to 
this section shall not be deemed sub­
ject to the Administrative Procedure 
Act with respect to notice of rulemak­
ing. Tliry are intended by the Tribu­
nal simply as a means of determining 
the need for Tribunal action, prior to 
Issuing a notice of proposed rulemak­
ing. 

(c) Such suggestions or proposals, 
however, shall be filed In accordance 
with the Tribunal's rules. 
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(d) This policy may not be used to 
advocate ex parte a position in a pend­
ing proceeding. Suggestions or propos­
als offered must relate to general con­
ditions, such as conditions In industry, 
the public Interest, or the policies of 
the Tribunal. 

Subpart F—Rat* Adjustment 
Proceeding* 

8 301.60 Scope. 
This chapter governs only those pro­

ceedings dealing with royalty rate ad­
justments affecting cable television 
(17 U.S.C. 111), the production of 
phonorecords (17 U.S.C. 115), coin-op­
erated phonorecord players (Juke­
boxes) (17 U.S.C. 116), and non-com­
mercial broadcasting (17 U.S.C. 118). 
It does not govern unrelated rulemak­
ing proceedings. Those provisions of 
Subpart E generally regulating the 
conduct of proceedings shall apply to 
rate adjustment proceedings, unless 
they are inconsistent with the specific 
provisions of this subpart. 

S 301.61 Commencement of adjustment 
proceedings. 

(a) In the case of cable television, 
phonorecords, and coin-operated pho­
norecord players (Jukeboxes) rate ad­
justment proceedings will commence 
by the publication of a notice to that 
effect in the FEDERAL REGISTER on Jan­
uary 1, 1980, pursuant to 17 U.S.C. 
804(a)(1). In the case of non-commer­
cial broadcasting the notice will be 
published on June 30, 1982 and at 5-
year intervals thereafter, pursuant 10 
U.S.C. 118(c). The notice shall, to the 
extent feasible, describe the general 
structure and schedule of the proceed­
ing. 

(b) Initially, as outlined in para­
graph (a) of this section a petition 
from an interested party is not neces­
sary to commence proceedings. There­
after, however, for rate adjustment 
proceedings to commerce, a petition 
must be filed by an interested party 
according to the following schedule: 

(1) Cable Television: During 1985 
and each subsequent fifth calendar 
year. 

(2) Phonorecords: During 1987 and 
each subsequent 10th calendar year. 

(3) Coin-operated phonorecord play­
ers (Jukeboxes): During 1990 ami each 
subsequent 10th calendar year. 

(c) Cable television rate adjustment 
proceedings may also be commenced 
by the filing of a petition, according to 
17 U.S.C.. 801(b)(2) (B) and <C). jf the 
Federal Communications Commission 
amends certain of Its rules concerning 
the carriage by cable of broadcast sig­
nals, or with respect to syndicated and 
sports program exclusivity. 

(d) In the case of non-commercial 
broadcasting, A petition is not neces­
sary for the commencement of pro­
ceedings. They commence automati­
cally according to paragraph (a) of 
this section. 

§301.62 Content of petition. 

(a) The petition shall detail the peti­
tioner's interest in the roy-Rlly rate 
sufficiently to permit the Tribunal to 
determine whether the petitioner has 
"significant Interest" in the matter. 
The petition must also identify the 
extent to which the petitioner's Inter­
est is shared by other owners or users, 
and owners or users with similar inter­
ests may file a petition Jointly. 

(b) In the case of a petition for rate 
adjustment as the result of a Federal 
Communications Commission rule 
change, the petition shall also set 
forth the action of the Federal Com­
munications Commission which the 
party filing the petition feels author­
izes a rate adjustment proceeding. 

9 301.63 Consideration of petition. 
The Tribunal shall not start to con­

sider any petition before the expira­
tion of 90 days from the start of the 
calendar year specified in I 301.61(b) 
or 90 days from the effective date of 
the Federal Communications Commis­
sion action mentioned in {301.62(c). 
Similar petitions may be Joined to­
gether by the Tribunal fur the pur­
pose of determining "significant inter­
est", and the Tribunal may permit 
written comments or a hearing on 
pending petitions. 

B 301.64 Disposition or petition. 
At the end of the 90-day period, tlie 

Tribunal shall determine as expedi­
tiously as possible if one or more peti-
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oner's Interest is "significant"; and 
l.ill publish In the FEDERAL REGISTER 
notice of its determination and the 

:asons therefor, together with a 
otlce of the commencement of pro-
?cdings if it lias been determined to 
Dmmcncc a proceeding. Any com-
icncemcnt notice shall, to the extent 
•nslblc, describe the general structure 
nd schedule of the proceeding. 

301.65 Rnte adjuHlment proceeding". 
In any rate adjustment proceeding, 

II interested persons shall have the 
pportunity to present written com-
tents and oral testimony, subject to 
le general provisions of Subpart E. 

301.66 Publication of proposed rate de­
termination. 

(a) Following the conclusion of the 
carlngs, the Tribunal shall publish as 
)on as possible in the FEDERAL REGIS-

**e.n. a notice of its proposed findings 
nd conclusions In the rate adjustment 
roceedlng. The Tribunal shall afford 
II parties a reasonable opportunity to 
ibmlt written comments on the pro-
osed determination. The Tribunal 
lay, if necessary, conduct additional 
carlngs. 
"(b) A proposed determination will 
ot be published if. In the Tribunal's 
idgment, a final determination 
innot feasibly be rendered before the 
ear's end as required by 17 U.S.C. 
18(c) and 17 U.S.C. 804(e) concerning 
ic termination of proceedings. 

301.67 Final determination. 
Upon the conclusion of the proce-

ures for proposed determinations de-
:ribed In § 301.66. or upon the conclu-
on of the rate adjustment proceed-
IRS provided In 5 301.65, If the publl-
itlon of a proposed rate dctcrmina-
on Is not feasible becuuse of the re­
tirements to reach a final detcrmlna-
on before the end of the year (17 
.S.C. 118(c) and 17 U.S.C. 804(e)). the 
rlbiinnl .shall publish In tin: I'KOKHAL 
KGISTEH a written opinion stating In 
etall the criteria It found applicable, 
ic facts found relevant, and the spe-
if Ic reasons for Its determination. 

.'lOl.fiH Reopening of proceeding. 
FollowltiK the publication of a final 

'•termination in the FEDEIIAI. REGIS­

TER the Tribunal shall not reopen or 
conduct any further proceedings. 

S 301.69 Effective date of final determina­
tion. 

A final determination by the Tribu­
nal shall become effective thirty days 
following Its publication In the FEDER­
AL HrcisTKn, unless an appeal has been 
filed prior to that time pursuant to 17 
U.S.C. 810 to vacate, modify or correct 
a determination, and notice of the 
appeal has been served on all parties 
who appeared in the proceeding. 

Subpart G—Royalty Feet Distribution 
Proceedings 

8 301.70 Scope. 
This subpart governs only those pro­

ceedings dealing with the distribution 
of compulsory cable television and 
coin-operated phonorecprd player 
(Jukebox) royalties desposited with 
the Register of Copyrights, according 
to the terms of 17 U.S.C. 111(d)(5) 
and 116(c). It does not govern unrelat­
ed rulemaking proceedings. Those pro­
visions of Subpart E generally regulat­
ing the conduct of proceedings shall 
apply to royalty fee distribution pro­
ceedings, unless they are Inconsistent 
with the specific provisions of this 
subpart. 

6 301.71 Commencement proceeding. 
(a) Cable television. In the case of 

compulsory royalty fees for secondary 
transmissions by cable television, any 
person claiming to be entitled to such 
fees must file a claim with the Tribu­
nal during the month of July each 
year In accordance with Tribunal regu­
lations. 

(b) Coin-operated phonorecord play­
ers. In the case of compulsory royalty 
fees for the use of nonclramatlc musi­
cal works by coin-operated phonorec­
ord players (jukeboxes) any person 
clulinlny to be entitled to such fees 
must file a claim with the Tribunal 
during the month of January each 
year in accordance with Tribunal regu­
lations. 

S 301.72 Determination of controvert. 
(a) Cable television. After the first 

day of August each year, the Tribunal 
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shall determine whether a controversy 
exists among the claimants of cable 
television compulsory royalty fees. In 
order to determine whether a contro­
versy exists, the Tribunal may conduct 
whatever proceedings it feels neces­
sary, subject to the procedures and 
regulations of Subpart E. The results 
of this determination shall be an­
nounced in the FEDERAL REGISTER. If 
the Tribunal decides that a controver­
sy exists, the FEDERAL REGISTER notice 
shall also announce the commence­
ment of the royalty distribution pro­
ceeding, and shall, to the extent feasi­
ble, describe the general structure and 
schedule of the proceeding. 

(b) Coin-operated phonorecord play­
ers. After the first day of October each 
year, the Tribunal shall determine 
whether a controversy exists among 
the claimants of coin-operated phono-
record player (Jukebox) compulsory 
royalty fees. In order to determine 
whether a controversy exists the Tri­
bunal may conduct whatever proceed­
ings It feels necessary, subject to the 
procedures and regulations of Subpart 
E. The results of this determination 
shall be announced in the FEDERAL 
REGISTER. If the Tribunal decides that 
a controversy exists, the FEDERAL REG­
ISTER notice shall also announce the 
commencement of • the royalty distri­
bution proceeding, and shall, to the 
extent feasible, describe (he general 
structure and schedule of the proceed­
ing. 

9 301.73 Royalty distribution proceedings. 
In any royalty distribution proceed­

ing all interested claimants shall have 
the opportunity to present written 
comments and oral testimony, subject 
to the general provisions of Subpart E. 

S 301.74 Publication of proposed royalty 
distribution determination, 

(a) Following the conclusion of the 
hearings, the Tribunal shall publish, 
as soon as possible, In the FEDERAL 
REGISTER, a notice of its proposed flnd-
IIIKS and conclusions In the royalty dis­
tribution proceeding. The Tribunal 
shall afford all claimants a reasonable 
opportunity to submit written com­
ments on the proposed determination. 
The Tribunal may, if necessary, con­
duct additional hearings. 

(b) A proposed determination will 
not be published If, in the Tribunal's 
judgment, a final determination 
cannot feasibly be rendered before the 
year's end, as required by 11 U.S.p. 
804(e) concerning the termination of 
proceedings. 

§ 301.75 Final delerniinntinn. . V 

Upon the conclusion of the profp-
dures for proposed determination de­
scribed in 5 301.74, or upon the conclu­
sion of the royalty distribution pro­
ceedings provided in §301.73. if t\ie 
publication of'a proposed royalty, ijls-
tribution determination Is not lei>ijf>j*? 
because of the requirements to react) a 
final determination before the end ;pf 
the year (17 U.S.C. 804(e)). the 'l/iffpu-
nal shall publish in the FEDERAL REGIS­
TER a written opinion stating In detail 
the criteria it found applicable, the 
facts found relevant,' and the specific 
reasons for its determination. "r'! 

S 301.76 Reopening of proceeding. ,..;'. 
Following the publication of a final 

determination In the FEDERAL REGIS­
TER, the Tribunal shall not reopefi or 
conduct any further proceedings. 

fi 3Q1.77 Effective dale of finul determina­
tion. '..'• 

A final determination by the Tjij?u 

nal shall become effective thirty cta^s 
following its publication in the FEDJE'R-
AL REGISTER, unless an appeal has been 
filed prior to that time pursuant ( o i l 
U.S.C. 810 to vacate, modify, or correct 
a determination, and notice of the 
appeal has been served on all parties 
who appeared in the proceeding.' 

PART 302—FILING OF CLAIMS TO 
CABLE ROYALTY FEES 

Sec. 
302.1 General. 
302.2 Filing of claims lo cable royally (res 

for secondary transmissions durliiK the 
period January 1 through June 30. 1979. 

302.3 Content of claims. 
302.4 Forms. '•'. 
302.6 FllinK of claims to cable royally fees 

for secondary transmissions diiilnn the 
period July 1 through December 31. 
1978. 
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Sec. 
302.7 KlilnK of claims to cable royally fees 

for secondary transmissions during cal-
••ndnr year 1H70 nud aiib.sr(|\ii>nl. calrn-
dur ycurs. 

302.H Compliance with statutory dates. 
302.9 Proof of fixation of works. 
302.10 Deduction of costs of distribution 

proceedings. 
AuTiioniTv: 17 U.S.C. 111(d)(5)(A). 
Souncc: 43 Fit 24528. June 6, 1978, unless 

otherwise noted. 

6 302.1 General. 

This regulation prescribes proce­
dures pursuant to 17 U.S.C. 
111(d)(5)(A), whereby persons claim­
ing to be entitled to compulsory li­
cense fees for secondary transmissions 
by cable systems shall file claims with 
the Copyright Royalty Tribunal 
:CRT). 

(302.2 Filing of clnims to cable royally 
fees for secondary transmissions 
during the period January 1 through 
June 30, 1979. 

Every person claiming to be entitled 
o compulsory license fees for second­
l y transmissions by cable systems 
luring the period January 1 through 
'une 30, 1978, shall file In the office of 
he Copyright Royalty Tribunal a 
laim to such fee during the calendar 
nonth of July 1978 or July 1979. Any 
laimant so filing shall be considered 
s having filed a claim for the period 
anuary 1 through June 30. 1978. For 
•urposes of this clause claimants may 
lie claims Jointly or as a single claim, 
i Joint claim shall Include a concise 
tatcment of the authorizations for 
he filing of the Joint claim. 

14 PR 60727. Oct. 22. 1979] 

302.3 Content of claims. 
The claims filed pursuant to 5 302.2 
lall Include the following Informa-
on: 
(a) The full legal name of the person 
r entity claiming compulsory license 
:cs. 
(b) The full address. Including a spe-
flc number and street name or rural 
mte. of the place of business of the 
;rson or entity. 
(c) A Kcnernl statement of the 
iture of the copyrighted works, 

whose secondary ' transmission pro­
vides the basis of the claim. 

(d) Identification of at least one sec­
ondary transmission establishing a 
basis for the claim. 

6 .102.1 Funiu. 
The Copyright Royalty Tribunal 

dors not provide printed forms for the 
filing of claims. 

§302.6 Filing of claims to cable royalty 
fees for secondury transmissions 
during the period July 1 through De­
cember 31, 1978. 

(a) During the month of July 1979. 
every person claiming to be entitled to 
compulsory license fees for secondary 
transmissions during the period July 1 
through December 31, 1978, shall file 
in the offices of the Copyright Royal­
ty Tribunal a claim to such fees. Any 
claimant so filing shall be considered 
as having filed a claim for the period 
July 1 through December 31, 1978. 

(b) Every person who filed in the 
office of the Copyright Royalty Tribu­
nal during the calendar month of 
July. 1979. claiming to be entitled to 
compulsory license fees for secondary 
transmissions by cable systems during 
the period July 1 through December 
31, 1978. but who did not file a claim 
for the period January 1 through June 
30. 1978, shall be considered as having 
filed a claim for the period of January 
1 through June 30,1978. 

(c) For the purpose of this clause 
claimants may file claims jointly or as 
a single claim. 

(44 FR 60727. Oct. 22. 1979]' 

§302.7 Filing of claims to cable royally 
fees for secondary transmissions 
during calendar year 1979 and subse­
quent calendar years, 

(a) During the month of July 1980 
and In July of each succeeding year, 
every person claiming to be entitled to 
compulsory license fees for secondary 
transmissions during the preceding 
calendar year shall file a claim to such 
fees In the office of the Copyright 
Royalty Tribunal. No royalty fees 
shall be distributed to copyright 
owners for secondary transmissions 
during the specified period unless such 
owner has filed a claim to such fees 

304 
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during the following calendar month 
of July. For purposes of this clause 
claimants may file claims Jointly or us 
a single claim. Such filing shall in­
clude such information as the Copy­
right Royalty Tribunnl may require. A 
Joint claim shall Include a concise 
statement of the authorization for the 
filing of the Joint claim. 

(b) Claims filed during the month of 
July 1980 shall include the following 
information: 

(1) The full legal name of the person 
or entity claiming compulsory license 
fees. 

(2) The full address, including a spe­
cific number and street name or rural 
route, of the place of business of the 
person or entity. 

(3) A general statement of the 
'nature of the copyrighted works. 
whose secondary transmission pro­
vides the basis of the claim. 

(4) Identification of at least one sec­
ondary transmission establishing a 
basis for the claim. 
[45 FR 26950. Apr. 22, 1980) 

6 302.8 Compllunce with statutory dates. 
For purposes of 17 U.S.C. (d)(5)(A). 

. claims required to be filed with the 
Copyright Royalty Tribunal during 
the month of July shall be considered 
as timely filed if: (a) They are ad­
dressed to the Copyright Royalty Tri­
bunal. 1111 20th Street NW., Washing­
ton, D.C. 20036, and deposited with 
the U.S. Postal Service with sufficient 
postage as first class mail prior to the 
expiration of the statutory period, and 
(b) they are accompanied by a certifi­
cate stating the date of deposit. The 
persons signing the certificate should 
have reasonable basis to expect that 
the correspondence would be mailed 
on or before the date indicated. 

6 302.9 Proof of nxatlon of works. 
The Copyright Royalty Tribunal 

shall not require in any proceeding for 
the distribution of cable royalty fees 
the filing by claimants of tangible fix­
ations of works in whole or In part. In 
the event of a controversy concerning 
the actual fixation of a work In a tan­
gible medium as required by the Copy­
right Act, the Copyright Royally Tri­
bunal shall resolve such controversy 
for purposes of the distribution pro-

:i 

I §303.1 

cecdlng solely on the basis of nlfida-
vits by appropriate operational IMIKMII-
ncl and other appropriate: (Incumrnl.v 
ry evidence, and such <•• ni testimony 
as the Copyrlnht Royalty Tribunal 
may deem necessary. Affidavits sub­
mitted by claimants should establish 
that the work for which the claim Is 
submitted was fixed In its entirety, 
and should state the nature of the 
work, the title of the program, the du­
ration of the program, and the date of 
fixation. No such affidavits need be 
filed with the; Copyright Royalty Tri­
bunal unless requested by the Tribu­
nal. 

[43 FR 40225. Sept. 11. 1978] 

§ 302.10 Deduction of costs of disti ibution 
proceedings. 

In compliance with 17 U.S.C. 
111(d)(5)(c) and 17 U.S.C. 807. before 
any distributions are made pursuant 
to 17 U.S.C. I l l , the Copyright Royal­
ty Tribunal will deduct all costs which 
would not have been incurred by the 
Tribunal but for the distribution pro­
ceeding. 
[44 FR 29894. May 23, 19791 

PART 303—ACCESS TO 
PHONORECORD PLAYERS 

(JUKEBOXES) 

Sec. 
303.1 General. 
303.2 Access to establishments and phono-

record players. 

g 303.1 General. 
This regulation prescribes the proce­

dures pursuant to 17 U.S.C. 116 by 
which persons who can reasonably be 
expected to have claims to royalty fpes 
paid by the operators of coin-operated 
phonorecord players under the com­
pulsory license established by 17 
U.S.C. 116 may have access to the es­
tablishments In which such phonorec* 
ord players are located and to the pho­
norecord players located therein to 
obtain information which may be rea­
sonably necessary to determine the 
proportion of contribution of the mu­
sical'works of each such person to the 
earnings of the phonorecord players 
for which fees shall have been depK.it-

http://depK.it-
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ed. The terms "operator" and "coin-
operated plionorccord player" have 
the meanings given to them by para­
graph (3) of section 11G of Title 17. 

(17 U.S.C. 116(c)(5); 17 U.S.C. 801(b)) 
[43 FTl 40500. Knit. 12. 1070) 

8 30.1.2 Access to establishments and pho-
norccortl players. 

A person, or authorized representa­
tives of such person, who can reason­
ably be expected to have claims to roy­
alty fees paid by the operators of pho-
norecord players shall have access to 
the establishments In which such pho-
norecord players are located during 
customary business hours on regular 
business days. Such access shall be 
only for the purpose of obtaining in­
formation concerning the performance 
of musical works by the phonorecord 
players. The right of access shall be 
exercised in such a manner as not to 
cause any significant interference with 
the normal functioning of an estab­
lishment. 

(17 U.S.C. 118(c)(5); 17 U.S.C. 801(b)) 
[43 PR 40500. Sept. 12. 1078] 

PART 304—USE OF CERTAIN COPY­
RIGHTED WORKS IN CONNECTION 
WITH NONCOMMERCIAL BROAD­
CASTING 

Sec. 
304.1 General. 
304.2 Definition of public broadcasting 

entity. 
304.3 [Reserved] 
304.4 Performance of musclal compositions 

by Pns. NI'R and other public broad­
casting entities encaged In the activities 
set forth In 17 U.S.C. 118(d). 

304.5 Performance of muslclal composi­
tions by public broadcasting enlltlcs li­
censed lo colleges or universities. 

304.0 Performance of musical compositions 
by other public broadcostiiiK entitles. 

304.7 Recording rights, rates and terms. 
304.B Terms and rates of royalty payments 

for the use of published pictorial, graph­
ic, and sculptural works. 

304.9 Unknown copyright owners. 
304.10 Cost of living adjustment. 
304.11 Notice of restrictions on use of re­

productions of transmission programs. 
304.12 Amendment of certain regulations. 
304.13 Issuance of Interpretative regula­

tions. 

AUTHORITY: Pub. L. 94-553, unless other­
wise noted. 

Sounce: 47 PR 57925. Dec. 29, 1982, unless 
otherwise noted. 

§ 304.1 General. 
This Part 304 establishes terms and 

rates of royalty payments for certain 
activities using published nondramalic 
musical works and published pictorial, 
graphic, and sculptural works during a 
period beginning on January 1, 1983 
and ending on December 31, 1987. 
Upon compliance with 17 U.S.C. 118. 
and the terms and rates of this part, a 
public broadcasting entity may engage 
in the activities with respect to such 
works set forth in 17 U.S.C. 118(d). 

f 304.2 Definition of public broadcasting 
entity. 

As used in this part, the term 
"public broadcasting entity" means a 
noncommercial educational broadcast 
station as defined in section 397 of 
Title 47 and any nonprofit institution 
or organization engaged in the activi­
ties described In 17 U.S.C. 118(d)(2). 

6 304.3 [Reserved] 

§ 304.4 Performance of musical composi­
tions by PUS, NI'K and other public 
broadcasting entities engaged in the ac­
tivities set forth in 17 U.S.C. 118(d). 

The following schedule of rates and 
terms shall apply to the performance 
by PBS. NPR and other public broad­
casting entities (other than those cov­
ered by §5 304.5 and 304.6) engaged in 
the activities set forth in 17 U.S.C. 
118(d), of. copyrighted published non-
dramatic musical compositions, other 
than such compositions subject to the 
provisions of 17 U.S.C. 118(b)(2). 

(a) Determination of royalty rate. 
For the performance of such a work 

In a feature presentation of PBS: 

1983-1984 1985-1088 1887 

$140.00 $148.00 1157.00 

For the performance of such a work 
as background or theme music in a 
PBS program: 

30G 
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1863-1984 1985-1986 1887 

$35 00 $37.30 $39.65 

For the performance of such a work 
in a feature presentation of a station 
of PBS: 

1983-1984 1985-1988 1987 

$10.00 $12.00 $13.00 

For the performance of such a work 
as background or theme music in a 
program of a station of PBS: 

1983-1984 

$2.50 

1985-1888 

$2.70 

1987, 

$2.85 

For the performance of such a work 
in a feature presentation of NPR: 

1983-1884 

$14.00 

1985-1888 

$14.90 

1987 

$15.85 

For the performance of such a work 
as background or theme music in an 
NPR program: 

1983-1884 1985-1986 1987 

$3.50 $3.70 $3.90 

For the performance of such a work 
in a feature presentation of a station 
of NPR: 

1883-1884 1985-1886 1887 

$1.00 $1.10 $1.15 

For the performance of such a work 
as background or theme music in a 
program of a station of NPR: 

1983-1884 1885-1988 . 1087 

$0.25 $0.30 $0.35 

§304.4, 

For the purpose of this schedule the 
rate for the performance uf theme 
music in an entire series shall be 
double the single program I heme rate. 
In the event the work is first per­
formed in a program of :i station of 
PBS or NPR, and such.program is sub­
sequently distributed by PBS or NPR, 
an additional royalty payment shall be 
made equal to the difference between 
the rate specified in this section for a 
program of a station of PBS or NPR, 
respectively and the rate specified In 
this section for a PBS or NPR pro­
gram, respectively. 

(b) Payment of royalty rate. Tl\c re­
quired royalty rate shall be paid to 
each known copyright owner not later 
than July 31 of each calendar year for 
uses during the first six month? of 
that calendar year, and not Inter than 
January 31 for uses during the Ijiist"six 
months of the preceding calendar 
year. ., ". T 

(c) Records of use. PBS and 'NPR 
shall, upon the request of a copyright 
owner of a published musical wbrk 
who believes a musical composition of 
such owner has been performed under 
the terms of this schedule, permit 
such copyright owner a reasonablc\op-
portunity to examine their standard 
cue sheets listing the nondramatic per­
formances of musical compositions, on 
PBS and NPR programs. Any local 
PBS and NPR station that is required 
by paragraph 4b of the PBS/NPR/ 
ASCAP license agreement diited Octo­
ber 28, 1982 to prepare a music use 
report shall, upon request of a copy, 
right owner who believes a musical 
composition of such owner has been 
performed under the terms of thjs 
schedule, permit such copyrlnlit owner 
to examine the report. 

(d) Terms of use. Tile applicable fee 
in this schedule shall be the fee for 
the time period during which the first 
performance in a program occurred, 
and shall cover performances of such 
work in such program for a period of 
three years following the first per­
formance. 

:iov 
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. § 30-1.5 - Performance of municnl competi­
tion* by pulilic broudriiNtinK entitles li­
censed lo colleges or universities. 

(a) Scope. This section applies to tin-
performance of copyrighted published 
nondramallc musical compositions by 
nonprofit radio .stations which are li­
censed to colleges, universities, or 
other nonprofit educational Institu­
tions and which are not affiliated with 
National Public Radio. 

(b) Voluntary license agreements. 
Notwithstanding the schedule of rates 
and terms established by this section, 
the rates and terms of any license 
agreements entered into by copyright 
owners and colleges, universities, and 
other nonprofit educational institu­
tions concerning the performance of 
copyrighted musical compositions, in­
cluding performances by nonprofit 
radio stations, shall apply in lieu of 
the rales and terms of this section. 

(c) Royalty rate. A public broadcast­
ing entity within the scope of this sec­
tion may perform published nondra-
matic music compositions subject to 
the following schedule of royalty 
rales: 

For all such compositions In the repertory ot ASCAP 
annually $140 

For ell such compositions in the repertory of BMI 
annually 140 

For all such compositions In the repertory of SESAC 
annually 31 

For the performances ol any other such composition*.... 1 

(d) Payment of royalty rate. The 
public broadcasting entity shall pay 
the required royally rate to ASCAP. 
BMI and SESAC, not later than Janu­
ary :»1 of eacli year. 

(e) Records of use. A public broad­
casting entity subject to this section 
shall furnish to ASCAP. BMI, and 
SESAC upon request, a music-use 
report during one week of each calen­
dar year. ASCAP. BMI and SESAC 
shall not in any one calendar year re­
quest more than 10 stations to furnish 
such reports. 

(47 PR 57025. Doc. 20. 1082. as amended al 
48 FR 54224, Dec. 1. 1983] 

S 304.6 Performance of musical composi­
tions by other public broadcasting enti­
ties. 

(a) Scope. This section applies lo the 
performance of copyrighted published 
nondramatic musical compositions by 
radio stations not licensed to college, 
universities or other nonprofit educa­
tional institutions. 

(b) Voluntary license agreements. 
Notwithstanding the schedule of rates 
and terms established in this section, 
the rates and terms of any license 
agreements entered Into by copyright 
owners and nonprofit radio stations 
within the scope of this section con­
cerning the performance of copyright­
ed musical compositions, including 
performances by nonprofit radio sta­
tions, shall apply in lieu of the rates 
and terms of this section. 

(c) Royally rate. A public broadcast­
ing entity within the scope of this sec­
tion may perform published nondra­
matic musical compositions subject to 
the following schedule of royalty 
rates: 
For nil such compositions In the repertory 

of ASCAP, 
in 19B3, $180; 
In 1084,$190; 
In 1085, $200; 
In 1086. $210: 
In 1987. $220 

For all such compositions In the repertory 
of BMI. 
In 19H3. $180; 
In 1084. $190: 
In 1085. $200: 
in 1986. $210: 
In 1987, $220 

For nil Bitch compositions In the repertory 
or SESAC, 
in 1083. $40; 
In 1984. $42; 
In 1985, $44; 
In 1986. $46; 
In 1987. $48 

For the performance of any other such com­
position. In 1983 through 1987. $1. 
(d) Payment of royalty rate. The 

public broadcasting entity shall pay 
the required royalty rate to ASCAP, 
BMI. and SESAC not later than July 
31, 1983, for the calendar year 1983, 
and not later than January 31 for each 
calendar year thereafter. 

(e) 'Records of use. A public broad-
eastiiiK entity subjerl to tills section 

308 
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shall furnish to ASCAP. BMI. and 
SESAC, upon request, a music use 
report during one week of each calen­
dar year. ASCAP, BMI, and SESAC 
each shall not in any one calendar 
year request more than 5 stations to 
furnish such reports. 

[47 FR 57925, Dec. 29, 1982, as amended at 
48 FR 22716, May 20, 1983 

6 304.7 Recording rights, rates and terms. 
(a) Scope. This section establishes • 

rates and terms for the recording of 
nondramatic performances and dis­
plays of musical works on and for the 
radio and television programs of 
public broadcasting entities, whether 
or not in synchronization or timed re­
lationship with the visual or aural«con-
tent, and for the making, reproduc­
tion, and distribution of copies and 
phonorecords of public broadcasting 
programs containing such recorded 
nondramatic performances and dis­
plays of musical works solely for the 
purpose of transmission by public 
broadcasting entities, as defined in 17 
U.S.C. 118(g). The rates and terms es­
tablished in this schedule include the 
making of the reproductions described 
In 17 U.S.C. 118(d)(3). 

(b) Royalty rate. (1) For uses de­
scribed In subsection (a) of a musical 
work in a PBS-distrlbuted program: 

§ 304.7 

Concert feature (per 

Theme: 
Single program or 

lint series 
program. „ 

Other aeries 
program 

1883-1884 

175.00 

22.25 
37.50 

37.60 

15.25 

1885-1086 

880.00 

23.75 
40.00 

40.00 

10.25 

1887 

885.00 

25.25 
42.50 

42.50 

17.25 

For such use other than in a PBS-
distrlbuted television program: 

Feature , 
Concert feature \pn 

minute) 
Background 

1883-1884 1885-1888 

85.00 

1.80 
2.50 

85.35 

1.00 
2.70 

1887 

Thente: 
Single program or 

first seriea 
prnumm..... 

. Other series 
"program 

1085-1088 

1 10 

1 10 

285 

1.15 

In the event the work is first recorded 
other than in a PBS-dlstributed pro­
gram, and such program l.s subse­
quently distributed by PUS. nn addi­
tional royalty payment shall be mnde 
equal to the difference between the 
rate specified in this section Tor other 
than a PBS-distrlbuted program and 
the rate specified in this section for a 
PBS-distributed program. 

(2) For uses licensed herein of a mu­
sical work in a NPR program, the roy­
alty fees shall be calculated by multi­
plying the following per-composltlon 
rates by the number of different com­
positions in any NPR program distrib­
uted by NPR. For purposes of this 
schedule "National Public lladio" pro­
grams Includes all programs produced 
In whole or in part by NPR. or by any 
NPR station or organization under 
contract with NPR. 

Feature 
Concert feature (per 

hall hour) 
Background 
Theme: 

Single program or 
lirst series 
program 

Other series 
program 

jeoo 

t i 00 
•4 0 0 

400 

160 

teso 

12.00 
4 25 

4.25 

1.70 

(3) For the purposes of this sched­
ule, a "Concert Feature" shall be 
deemed to be the nondramatic presen­
tation of all or part'of a symphony, 
concerto, or other serious work origi­
nally written for concert or opera per­
formance. 

(4) For such uses other than In a 
NPR produced radio program: 

18.00 F . , I U „ .'. 8 50 
Feature (concert) (per «• hour) 8100 

1 ' 0 Background 8 25 
2.85 - — 
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(5) The schedule of fees covers 
broadcast use for a period of three 
years following the first broadcast. 
Succeeding broadcast use periods will 
require the following additional pay­
ment: second three-year period—50 
percent; each three-year period there­
after—25 percent; provided that a 100 
percent additional payment prior to 
the expiration of the first three-year 
period will cover broadcast use during 
all subsequent broadcast use periods 
without limitation. Such succeeding 
uses which are subsequent to Decem­
ber 31, 1987 shall be subject to the 
rates established in this schedule. 

(c) Payment of royalty rales. PBS, 
NPR, or other television public broad­
casting entity shall pay the required 
royalty fees to each copyright owner 
not later than July 31 of each calen­
dar year for uses during the first six 
months of that calendar year, and not 
later then January 31 for uses during 

^j.he last six months of the preceding 
calendar year. 

(d) Records of use. (1) Maintenance 
>f cue sheets. PBS and its stations, 
VPR or other television public broad-
:astlng entity shall maintain and fur-
lish to copyright owners whose musi-
:al works are recorded pursuant to 

_hls schedule copies of their standard 
:ue sheets qr summaries of same list-
ng the recording of the musical works 
if such copyright owners. Such cue 
heets or summaries shall be fur-
llshed not later than July 31 of each 
alendar year for recording the first 
Ix months of the calendar year, and 
lot later than January 31 of each cal-
ndar year for recordings during the 
ccond six months of the preceding 
alendar year. 
(2) Content of cue sheets or summa-

Ics. Such cue sheets or summaries 
hall include: 
(I) The title, composer and author to 

he extent such information Is reason-
bly obtainable. 
(il) The type of use and manner of 
erformnnce thereof In each case. 
(Ill) For Concert Feature music, the 

ctual recorded time period on the 
rogram. plus all distribution and 
roadcast information available to the 
ublic broadcasting entity. 
<c) Filing of use. reports with Die 

'opyright Royalty Tribunal (CRT). (1) 

'—Patents, Trademark*, and Copyrights 

Deposit of cue sheets or summaries. 
PBS and its stations, NPR, or other 
television public broadcasting entity 
shall deposit with the CRT copies of 
their standard music cue sheets or 
summaries of same (which may be in 
the form of hard copy of computerized 
reports) listing the recording pursuant 
to this schedule of the musical works 
of copyright owners. Such cue sheets 
or summaries shall be deposited not 
later than July 31 of each calendar 
year for recordings during the first six 
months of the calendar year, and not 
later than January 31 of each calendar 
year for recordings during the second 
six months of the preceding calendar 
year. PBS and NPR shall maintain at 
their offices copies of all standard 
music sheets from which such music 
use reports are prepared. Such music 
cue sheets shall be furnished to the 
Copyright Royalty Tribunal upon Its 
request arid also shall be available 
during regular business hours at the 
offices of PBS or NPR for examina­
tion by a copyright owner who be­
lieves a musical composition of such 
owner has been recorded pursuant to 
this schedule. 

8 304.8 Terms and rates of royalty pay-
menu for the use of published pictori­
al, graphic, and sculptural works. 

(a) Scope. This section establishes 
rates and terms for the use of pub­
lished pictorial, graphic, and sculptur­
al works by public broadcasting enti­
ties for the activities described In 17 
U.S.C. 118. The rates and terms estab­
lished In this schedule Include the 
making of the reproductions described 
in 17 U.S.C. 118(d)(3). 

(b) Royalty rate. (1) The following 
schedule of rates shall apply to the 
use of works within the scope of this 
section: 

For such uses in a PBS-distributed 
program: 

For a featured display of a work. 

1983-1984 1985-1986 1987 

(45.75 S49.00 $52.00 

For background and montage dis­
play. 
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$22.25 $23.75 

For use of a work for program iden­
tification or for thematic use. 

$90.25 $96.25 

For the display of an art reproduc­
tion copyrighted separately from the 
work of fine art from which the work 
was reproduced, irrespective of wheth­
er the reproduced work of fine art Is 
copyrighted so as to be subject also to 
payment of a display fee under the 

' terms of this schedule. , 

$28.50 

For such uses in other than PBS-dls-
trtbuted programs: 

For a featured display of a work. 

1985-1988 

$29.50 $31.50 $33.50 

For background and montage dis­
play. 

For use of a work for program iden­
tification or for thematic use. 

$64.75 

1887 

$68.75 

For the display of an art reproduc­
tion copyrighted separately from the 
work of fine art from which the work 
was reproduced, Irrespective of. wheth­
er the reproduced work of fine art is 
copyrighted so as to be subject also to 

payment of a display fee under the 
terms of this schedule. 

1863-1984 1867 

»I7 25 

For the purposes of this schedule 
the rate for the thematic use of a 
work in an entire series shall be 
double the single program theme rate. 

In the event the work is first used 
other than In a PBS-distributed pro­
gram, and such program is subse­
quently distributed by PBS, an addi­
tional royalty payment shall be made 
equal to the difference between the 
rate specified in this section for other 
than a PBS-distributed program arid 
the rate specified in this section for.a 
PBS-distributed program. 

(2) "Featured display" for purposes 
of this schedule means a full-srrcuVvqr 
substantially full-screen display ap­
pearing on the screen for more than 
three seconds. Any display less than 
full-screen or substantially fullscreen, 
or fullscreen for Uiree seconds or less, 
is deemed to be a "background or mon­
tage display". 

(3) "Thematic use" Is the utilization 
of the work of one or more artists 
where the works constitute the central 
theme of the program or convey a 
storyline. 

(4) "Display of an art reproduction 
copyrighted separately from the work 
of fine art from which the work was 
reproduced" means a transparency or 
other reproduction of an underlying 
work of fine art. 

(c) Payment of royalty rate. PBS or 
other public broadcasting entity shall 
pay the required royalty fees to each 
copyright owner not later than July 31 
of each calendar year for uses during 
the first six months of that calendar 
year, and not later than January 31 
for uses during the last six months of 
the preceding calendar year. 

(d) Records of use. (1) PBS and its 
stations or other public broadcasting 
entity shall maintain and furnish 
either to copyright owners, or to the 
offices of generally recognized organi­
zations representing the copyright 
owners of pictorial, graphic, and sculp-
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tural works, copies of their standard 
lists containing the pictorial, graphic, 
and sculptural works displayed on 
their programs. Such notice shall In­
clude the name of the copyright 
owner, If known, the specific source 
from which the work was taken, a de­
scription of the work used, the title of 
the program on which the work was 
used, and the date of the original 
broadcast of the program. 

(2) Such listings shall be furnished 
not later than July 31 of each calen­
dar year for displays during the first 
six months of the calendar year, and 
not later than January 31 of each cal­
endar year for displays during the 
second six months of the preceding 
calendar year. 

(e) Filing of use reports with the 
CRT. (1) PBS and its stations or other 
public broadcasting entity shall depos­
it with the CRT copies of their stand­
ard lists containing the pictorial, 
graphic, and sculptural works dis­
played on their programs. Such notice 
shall include the name of the copy­
right owner, if known, the specific 
source from which the work was 
taken, a description of the work used, 
the title of the program on which the 
work was used, and the date of the 
original broadcast of the program. 

(2) Such listings shall be furnished 
not later than July 31 of each calen­
dar year for displays during the first 
six months of the calendar year, and 
not later than January 31 of each cal­
endar year for displays during the 
second six months of the preceding 
calendar year. 

(f) Terms of use. (1) The rates of this 
schedule are for unlimited broadcast 
use for a period of three years from 
the date of the first broadcast use of 
the work under this schedule. Suc­
ceeding broadcast use periods will re­
quire the following additional pay­
ment: second three-year period—50 
percent; each three-year period there­
after—25 percent; provided that a 100 
percent additional payment prior to 
the expiration of the first three-year 
period will cover broadcast use during 
all subsequent broadcast use periods 
without limitation. Such succeeding 
uses which arc subsequent to Decem­
ber 31, 1987 shall be subject to the 
rates established in this schedule. 

(2) Pursuant to the provisions of 17 
U.S.C. 118(f), nothing In this schedule 
shall be construed to permit, beyond 
the limits of fair use as provided in 17 
U.S.C. 107, the production of a trans­
mission program drnwn to any sub­
stantial extent from a published com­
pilation of pictorial, graphic, or sculp­
tural works. 

S 304.9 Unknown copyright owners. 
If PBS and its stations, NPR and its 

stations, or other public broadcasting 
entity is not aware of the identity of, 
or unable to locate, a copyright owner 
who is entitled,to receive a royalty 
payment under this Part, they shall 
retain the required fee in a segregated 
trust account for a period of three 
years from the date of the required 
payment No claim to such royalty 
fees shall be valid after the expiration 
of the three year period. Public broad­
casting entities may establish a Joint 
trust fund for the purposes of this sec­
tion. Public broadcasting entities shall 
make available to the CRT, upon re­
quest, information concerning fees de­
posited in trust funds. 

8 304.10 Cost of living acquitment. 
(a) On December 1,1983 the CRT 

shall publish in the FKDIRAL RKOISTKII 
a notice of the change in the cost of 
living as determined by the Consumer 
Price Index (all urban consumers, all 
items) from the May, 1082 to the lost 
Index published prior to December 1, 
1983. On each December 1 thereafter 
the CRT shall publish a notice of the 
change in the cost of living during the 
period from the first Index published 
subsequent to the previous notice, to 
the last index published prior to De­
cember 1 of that year. 

(b) On the same date of the notices 
published pursuant to paragraph (a) 
of this section, the CRT shall publish 
in the FEDERAL REGISTER a revised 
schedule of rates for g 304.5, alone, 
which shall adjust those royalty 
amounts established In dollar amounts 
according to the change In the cost of 
living determined as provided in para­
graph (a) of this section. Such royalty 
rates shall be fixed at the nearest 
dollar. 
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(c) The adjusted schedule of rates 
for % 304.5, alone, shall become effec­
tive thirty days after publication in 
the FEDERAL REGISTER. 

§304.11 Notice of restriction!) on use of 
reproductions of transmission pro­
grams. 

Any public broadcasting entity 
which, pursuant to 17 U.S.C. 118. sup­
plies a reproduction of a transmission 
program to governmental bodies or 
nonprofit institutions shall include 
with each copy of the reproduction a 
warning notice stating in substance 
that the reproductions may be used 
for a period of no more then seven 
days from the specified date of trans­
mission, that the reproductions must 
be destroyed by the user before or^t 
the end of such period, and that a fail­
ure to fully comply with these terms 
shall subject the body or institution to 
the remedies for infringement of copy­
right. 

6 304.12 Amendment of certain regula­
tions. 

Subject to 17 U.S.C. 118, the Admin­
istrative Procedure Act and the Rules 
of Procedure of the Copyright Royal­
ty Tribunal, the CRT may at any time 
amend, modify or repeal regulations In 
this part adopted pursuant to 17 
U.S.C. 118(b)(3) by which "copyright 
owners may receive reasonable notice 
of the use of their works" and "under 
which records of such use shall be 
kept by public broadcasting entities". 

§ 304.13 Issuance of interpretative regula­
tions. 

Subject to 17 U.S.C. 118, the Admin­
istrative Procedure Act and the Rules 
of Procedure of the Copyright Royal­
ty Tribunal, the CRT may at any time, 
either on Its own motion or the motion 
of a person having a significant Inter­
est in the subject matter, issue such 
interpretative regulations as may be 
necessary or useful th<; implementa­
tion of this part. Such regulations may 
not prior to January 1, 1988, alter the 
schedule of rates and terms of royalty 
payments by this part. 

3 

§ 305.3 

PART 305—CLAIMS TO PHONOREC-
ORD PLAYER (JUKEBOX) ROYALTY 
FEES 

Sec. -
305.1 General. 
305.3. Time of filing. 
305.3 Content of clnlms. 
305.4 Justification of claims. 
305.5 Forms. 

AUTHORITY: 17 U.S.C. 116(c)(2). 
SOURCE: 43 FR 40501, Sept. 12, 1978. 

unless otherwise noted. 

§ 305.1 General. 
This regulation prescribes proce­

dures pursuant to 17 U.S.C. llli(r)(2). 
whereby persons claiming to be enti­
tled to compulsory license fees for 
public performances of nondramatlc 
musical works by means of coin-oper­
ated phonorecord players shall file 
claims with the Copyright Royalty 
Tribunal. 

8 305.2 Time of Tiling. 
During the month of January In 

each year every person claiming to be 
entitled to phonorecord player fees for 
performances of nondramatic musical 
works during the preceding calendar 
year shall file a claim with the Copy­
right Royalty Tribunal. Claimants 
may flic Jointly or as a slnclc claim. A 
performing rights society slinll not be 
required to obtain from its members 
or affiliates separate authorisations, 
apart from their standard membership 
or affiliation agreements, for purposes 
of this filing and fee distribution. 

S 305.3 Content or claims. 
The claims filed shall include the 

following information: 
(a) The full legal name of the person 

or entity claiming compulsory license 
fees. Performing rights societies are 
not required to include lists or mem­
bers or affiliates to whom distribu­
tions would be made by such societies. 

(b) The full address. Including a spe­
cific number and street name or rural 
route, of the place of business of the 
person or entity. 

(c) A specific agreement to accept as 
final the determination of the Copy­
right Royalty Tribunal In any cmil'rc-
versy concerning the distribution of 
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royalty fees, except for the Judicial 
review provided in 17 U.S.C. 116. 

§305.4 Justification of claims. 
(a) Not later than the first day of 

November of each year, every person 
or entity which tins filed n claim pur­
suant to i 305.2 shall file with the 
Copyright Royalty Tribunal a state­
ment claiming the proportionate share 
of compulsory license fees to which 
such person or entity believes it is en­
titled. The statement shall Include a 
detailed Justification for the requested 
entitlement and shall also include 
such specific information as the Copy­
right Royalty Tribunal may require by 
regulation or order. 

(b) The entitlement Justification 
statement required by paragraph (a) 
need not be filed with the Copyright 
Royalty Tribunal If it has been deter­
mined by the Tribunal that there is no 
controversy as to the distribution of 
royalty fees. 

§ 305.S Forms. 
The Copyright Royalty Tribunal 

does not provide printed forms for the 
filing of claims. 

PART 306—ADJUSTMENT OF ROYAL­
TY RATE FOR COIN OPERATED 
PHONORECORO PLAYERS 

Sec. 
305.1 General. 
308.2 Definition of coin-operated phono-

record player. 
306.3 Compulsory license fees for coin-op­

erated phonorecord players. 
306.4 Cost of living adjustment. 

AUTHORITY: 17 U.S.C. 801(b)(1) and 804(e). 
SOURCE 46 FR 890. Jan. 6.1981 unless oth­

erwise noted. 

§ 306.1 General. 
This Part 306 establishes the com-

plusory license fees for coin-operated 
phonorecord players beginning on 
January 1. 1082, In accordance with 
the provisions of 17 U.S.C. 116 and 
804(a). 

§ 306.2 Definition of coin-operated phono­
record player. 

As used In this part, the term "coin-
operated phonorecord player" shall 

have the same meaning as set forth In 
17 U.S.C. 116(e)(1). 

§ 306.3 Compulsory license fees for coin-
operuted phonorecord players. 

(a) Commencing on January 1, 1982 
the annual compulsory license fee for 
a coin-operated phonorecord player, as 
set forth in 17 U.S.C. 116(b)(1)(A), 
shall be $25. 

(b) Commencing on January 1, 1984 
the annual compulsory license fee for 
a coin-operated phonorecord player, as 
set forth In 17 U.S.C. 116(b)(1)(A), 
shall be $50, subject to adjustment In 
accordance with j 306.4 hereof. 

(c) In accordance with 17 U.S.C. 
116(b)(1)(A), If performances are made 
available on a particular phonorecord 
player for the first time after July 1 of 
any year, the compulsory license fee 
for the remainder of that year shall be 
one half of the annual rate of (a) or 
(b) of this section, subject to adjust­
ment In accordance with J 306.4 
hereof. 

§ 306.4 Cost of living adjustment. 
(a) On August 1, 1986 the Copyright 

Royalty Tribunal (CRT) shall publish 
In the FEDERAL REGISTER a notice of 
the change In the cost of living as de­
termined by the Consumer Price 
Index (all urban consumers, all items) 
from the first Index published subse­
quent to February 1, 1981 to the last 
Index published prior to August 1, 
1080. 

(b) On the same date as the notices 
published pursuant to paragraph (a), 
the CRT shall publish in the FEDERAL 
RECISTER a revised schedule of the 
compulsory license fee which shall 
adjust the dollar amount set forth In 
(306.3(b) according to the change in 
the cost of living determined as pro­
vided in paragraph (a). Such compul­
sory license fee shall be fixed at the 
nearest dollar. 

(c) The adjusted schedule for the 
compulsory license fee shall become 
effective on January 1,1987. 
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PART 307—ADJUSTMENT OF ROYAL­
TY PAYABLE UNDER COMPULSORY 
LICENSE FOR MAKING AND DIS­
TRIBUTING PHONORECORDS 

Sec. 
307.1 General. 
307.2 Royalty payable under compulsory li­

cense. 
307.3 Adjustment of royalty rate. 

AUTHORITY: 17 U.S.C. 801(b)(1) and 804. 

S 307.1 General. 
This Part 307 adjusts the rates of 

royalty payable under compulsory li­
cense for making and distributing 
phonorecords embodying nondramatlc 
musical works, under.17 U.S.C. 115. 
148 PR 891. Jan. 6. 1981] 

'§ 307.2 Royalty payable under compulsory 
license. * 

With respect to each work embodied 
In the phonorecord, the royalty pay­
able shall be either four cents, or 
three-quarters of one cent per minute 
of playing time or fraction thereof, 
whichever amount is larger, for every 
phonorecord made and distributed on 
or after July 1, 1981, subject to adjust­
ment pursuant to i 307.3. 
[46 FR 891, Jan. S, 1981, as amended at 46 
FR 62268, Dec. 23. 19811 

§ 307.3 Adjustment of royalty rale 
(a) For every phonorecord made and 

distributed on or after January 1, 
1983, the royalty payable with respect 
to each work embodied in the phono­
record shall be either 4.25 cents, or .8 
cent per minute of playing time or 
fraction thereof, whichever amount is 
larger, subject to further adjustment 
pursuant to paragraphs (b) and (c) of 
this section. 

(b) For every phonorecord made and 
distributed on or after July 1, 1984, 
the royalty payable with respect to 
each work embodied in the phonorec­
ord shall be either 4.5 cents, or .85 
cent per minute of playing time or 
fraction thereof, whichever amount is 
larger, subject to further adjustment 
pursuant to paragraph (c) of this sec­
tion. 

(c) For every phonorecord made and 
distributed on or after January 1, 
1986, the royalty payable with respect 

3 

§ 308.2 " 

to each work embodied in the phono­
record shall be either 5 cents, or .95 
cent per minute of playing time or 
fraction thereof, whichever amount Is 
larger. 

[48 FR 62268, Dec. 23. 19811 

PART'308—ADJUSTMENT OF ROYAL­
TY FEE FOR COMPULSORY LICENSE 
FOR SECONDARY TRANSMISSION 
BY CABLE SYSTEM 

Sec. 
308.1 General. ,' 
308.2 Royalty fee for compulsory license 

for secondary transmission by cable sys­
tems. 

S 30K.1 General. 

This part establishes adjusted terms 
and rates or royalty payments in ac­
cordance with the provisions of 17 
U.S.C. 111 and 801(b)(2)(A). (11). (C). 
and (D). Upon compliance with 17 
U.S.C 111 and the terms and rates of 
this part, a cable system entity may 
engage in the activities set forth In 17 
U.S.C. 111. 

(17 U.S.C. 801(b)(2) (A) and <D)> 
[47 FR 52159. Nov. 19, 1982] 

.§308.2 Itoyalty fee for compulsory license, 
for secondary transmission by cable 
systems. 

(a) Commencing with the first semi­
annual accounting period of 19H1 nnd 
for each semiannual accountim: period 
thereafter, the royalty rates estab­
lished by 17 U.S.C. lll(d)<2)(B> shall 
be as follows: 

(1) .799 of 1 per centum of such 
gross receipts for the privilege of fur­
ther transmitting any nonnetwork 
programming of a primary transmitter 
In whole or in part beyond the local 
service area of such primary transmit­
ter, such amount to be applied against 
the fee, If any, payable pursuant to 
paragraphs (a) (2) through (4); 

(2) .799 of 1 per centum of such 
gross receipts for the first distant 
signal equivalent; 

(3) .503. of 1 per centum of such 
gross receipts for each of the second. 
third and fourth distant signal equiva­
lents; and 
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. (4) -.237* O'I 1 per centum of such 
cross receipts for the fifth distant 
slRiial equivalent and each additional 
distant signal equivalent thereafter. 

(b) Commencing with the first semi­
annual accounting period of 1081 and 
for each .semiannual accounting period 
thereafter, the gross receipts limita­
tions established by 17 U.S.C. 
111(d)(2) (C) and (D) shall be adjusted 
as follows: 

(1) If the actual gross receipts paid 
by subscribers to a cable system for 
the period covered by the statement 
for the basic service of providing sec­
ondary transmission of primary broad­
cast transmitters total $107,000 or less, 
gross receipts of the cable system for 
the purpose of this paragraph shall be 
computed by subtracting from such 
actual gross receipts the amount by 
which $107,000 exceeds such actual 
gross receipts, except that in no case 
shall a cable system's gross receipts be 
reduced to les than $4,000. The royal­
ty fee payable under this paragraph 
shall be 0.5 of 1 per centum regardless 
of the number of distant signal equiva­
lents. If any; and 

(2) If the actual gross receipts paid 
by subscribers to a cable system for 
the period covered by the statement, 
for the basic service of providing sec­
ondary transmissions of primary 
broadcast transmitters, arc more than 
$107,000 but less than $214,000, the 
royalty fee payable under this para­
graph shall be: (1) 0.5 of 1 per centum 
of any gross receipts up to $107,000 
and (11) 1 per centum of any gross re­
ceipts in excess of $107,000 but less 
than $214,000. regardless of the 
number of distant signal equivalents, 
If any. 

(c) Notwithstanding paragraphs (a) 
and (d) of this section, commencing 
with the first accounting period of 
1983 and for each semiannual account­
ing period thereafter, for each distant 
signal equivalent or fraction thereof 
not represented by the carriage of: 

(1) Any signal which was permitted 
(or, in the cose of cable systems com­
mencing operations after June 24, 
1981, which would have been permit­
ted) under the rules and regulations of 
the Federal. Communications Commis­
sion In effect on June 24, 1981. or 

(2) A signal of the same type (that 
Is, Independent, network, or non-com­
mercial educational) substituted for 
such permitted signal, or 

(3) A signal which was carried pursu­
ant to an Individual waiver of the rules 
and regulations of the Federal Com­
munications Commission, as such rules 
were in effect on June 24,1981; 
the royalty rate shall be, in lieu of the 
royalty rates specified in paragraphs 
(a) and (d) of this section, 3.75 per 
centum of the gross receipts of the 
cable systems for each distant signal 
equivalent; any fraction of a distant 
signal equivalent shall be computed at 
Its fractional value. 

(d) Commencing with the first ac­
counting period of 1083 and for each 
semiannual accounting period thereaf­
ter, for each distant signal equivalent 
or fraction thereof represented by the 
carriage of any signal which was sub­
ject (or. In the case of cable systems 
commencing operations after June 24, 
1981, which would have been subject) 
to the FCC's syndicated exclusivity 
rules In effect on June 24, 1981 
(former 47 CFR 76.151 3et acq.), the 
royalty rate shall be. In addition to the 
amount specified in paragraph (a)' of 
this section, 

(1) For cable systems located wholly 
or In part within a top 50 television 
market, 

(i) .599 per centum of such gross for 
the first distant signal equivalent; 

(11) .377 per centum of such gross re­
ceipts for each of the second, third, 
and fourth distant signal equivalents; 

(Hi) .178 of 1 per centum for the 
fifth distant signal equivalent and 
each additional distant signal equiva­
lent thereafter; 

(2) For cable systems located wholly 
or in part within a second 60 television 
market; 

(I) .300 per centum of such gross re­
ceipts for the first distant signal equiv­
alent; 

(II) .189 of 1 per centum of such 
gross receipts for each of the second, 
third, and fourth distant signal 
equivalents; and 

(lii) .089 of 1 per centum for the 
fifth distant signal equivalent and 
each additional distant signal equiva­
lent thereafter; 
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(3) For purposes of this section "top <17 U.S.C. 801(b)(2)(A) niul (D» 
50 television markets" and "second 50 [46 PR 897. Jan. 5, ID81, as amr-mim »i 47 
television markcls" shall be defined as PR 44728. Oct. 12. 1982; 47 FK 02159. N»V. 
the comparable terms tiro defined or IS, 1003] 
interpreted in accordance with 47 CFR 
76.51, as effective June 24,1081. 
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MEMORANDUM TO THE COPYRIGHT ROYALTY TRIBUNAL 
CONCERNING PROCEDUREj EVIDENCE AND RELATED SUBJECTS 

By letter of August 20, 1984, the Copyright Royalty Tribunal 

has asked this firm to prepare a memorandum of law which will 

review and analyze the Tribunal's hearing procedures and will 

comment on evidentiary matters and the Tribunal's lack of sub­

poena power. This memorandum responds to the Tribunal's letter. 

We hope that the memorandum is clear and complete. He 

welcome the Tribunal's critical comments. It seems logical to us 

to begin the memorandum with a review of the Tribunal's enabling 

legislation and then proceed to a section on procedures. He have 

included recommendations for procedures from the initial Federal 

Register notice through the writing of the Tribunal's decision. 

The third section of the memorandum covers evidence, and the 

fourth groups subjects that did not seem to belong in the first 

three groups, including cross- and redirect-examination and sub­

poena and discovery powers. 

I 

ENABLING LEGISLATION 

The Copyright Royalty Tribunal (Tribunal) was created by the 

Copyright Act of 19 761/ (the Act) .. Congress directed the 

Tribunal to set or revise the rates paid by users of copyrighted 

1/ 17 U.S.C. SS 101-810. 
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materials and to distribute the payments among the copyright 

owners. The function of the Tribunal as a ratemaker and distribu­

tor was based on Congress's decision that it was impractical to 

allow each copyright owner to deal directly in the marketplace 

with each copyright user .2/ Instead, the users are charged with 

obtaining compulsory licenses and with payment of license fees 

(also referred to as "rates" or "royalties"). The licenses allow 

'the users to record, replay, or retransmit copyrighted material 

for compensation without the holders', express permission. The 

license royalties compensate the owners. 

Prior to the Act, there was only one compulsory license, for 

"mechanical royalties," which since the early 1900's allowed the 

mechanical license holder to record non-dramatic works on phono­

graph records upon payment of a statutorily-determined license 

fee, paid directly to the copyright owner. The Act modified the 

mechanical license but retained its character as a compulsory 

license. The Act added three compulsory licenses for: re­

transmission of distant broadcast signals of non-network program­

ming by cable systems; the use of musical records in jukeboxes 

for profit by jukebox owners; and the use of music and other 

artistic creations by non-commercial broadcasters. 

The Act set the initial rates of payment under three of the 

four compulsory licenses, provided, criteria and timetables for 

rate adjustments, and charged the Tribunal with the duty of 

adjusting the rates. Initial non-commercial broadcast royalties 

2/ H.R. Rep. No. 1476, 94th Cong. 2nd Sess. 89, reprinted in 
1976 O.S„ Code, Cong, s Ad. News 56S9« 5704. 
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were to be set by the Tribunal shortly after it began operations. 

The Act also charged the Tribunal with distribution of some of 

the royalties. Mechanical license fees continue to be paid 

directly to the copyright owners by the users, without Tribunal 

participation. Non-commercial broadcast license royalties are 

paid by the users to the owners pursuant to "terms and rates'^/ 

established by voluntary agreement or by the Tribunal, but 

without active Tribunal participation in the distribution 

process. The Tribunal distributes jukebox and cable royalties 

pursuant both to voluntary agreements by the owners and to 

allocations determined by the Tribunal after hearing. 

The Act establishes a license fee of $8 per jukebox and 

directs the Tribunal to hold hearings in 1980 to determine 

whether the annual fee needed adjustment. The Tribunal held 

hearings and published its final decision on January 5, 1981, 

raising the annual fee to $50 per jukebox to be phased in over 

two years and allowing the rate to be adjusted for inflation in ' 

1987. The Act provides that, upon the petition of a person with 

a significant interest, the rate can be adjusted in 1990 and 

every ten years thereafter.1/ Thus, although the Tribunal was 

specifically directed to hold hearings in 1980, subsequent 

proceedings are to be held only on petition of an interested 

party. The Tribunal is responsible for adjusting the rates under 

the other three compulsory licenses also, in proceedings similar 

3/" 17 U.S.C. S 118; 37 C.F.R., Part. 304. 

y 17 U.S.C. S 804(a)(2)(C). 
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to that for the jukebox rates. The Act sets forth the specific 

dates or events when these rates can or may be adjusted. 

The jukebox and cable royalties are paid periodically to the 

Registrar of Copyrights. As of early December, 1984, jukebox 

royalties for 1983 exceeded $2.8 million, and cable royalties for 

1983 exceeded $69 million. 

As noted, the Tribunal is not directly involved in the 

distribution of mechanical and non-commercial broadcast 

royalties, but actively participates in the distribution of 

jukebox and cable royalties, which, by statute, are required to 

be distributed annually. 

The Act provides antitrust immunity for private 

agreements. 6/ If the claimants cannot agree voluntarily on the 

distribution of the cable or jukebox royalty fees, the Tribunal 

resolves the dispute. 

In the jukebox proceedings, the number of claimants has been 

small, and the Tribunal considers all claims in the same proceed­

ing . However, due to the number of claimants in the cable 

royalty distribution proceeding, the Tribunal considers the 

claims in two phases. In Phase I, the Tribunal allocates the 

fund among the various groups of claimants. In Phase II, the 

Tribunal determines the awards within each group. Partial 

voluntary agreements are often achieved. For example, in the 

1982 Phase I proceeding, the Motion Picture Association of 

5/ 17 O.S.C. S 804(e) . 

6/ 17 U.S.C. SS 111(d)(5)(A), 116(c)(2), 118(b). 
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America represented approximately six dozen claimants. Distribu­

tion of the Phase I award among these claimants was settled 

voluntarily except for one claimant. Multimedia, which instituted 

proceedings in Phase II to prove its entitlement to a larger 

share of the Phase I award. -

It may be useful to review the chronology of both a rate 

adjustment proceeding and a royalty distribution proceeding to 

illustrate the competing claims of-the parties and the procedures 

and decisions of the Tribunal in resolving those claims. 

An example of a full-blown rate adjustment proceeding was 

the Tribunal's adjustment of the cable royalty fees pursuant to 

the repeal by the FCC of its distant signal carriage and syndi­

cated program exclusivity restrictions on cable transmissions. 

Congress specifically authorized the Tribunal, upon the request 

of interested parties, to adjust the cable royalty fees if and 

when those rules were repealed. 2/ The proceeding developed as 

follows: -* 

1. On June 21, 1981, the United States Court of 

Appeals for the.District of Columbia Circuit 

affirmed the FCCs repeal of the rules and on 

June 25, 1981, lifted its stay on'the imple­

mentation of the repeal. 

2. On August 11, 1981, the National Cable 

Television Association (NCTA) petitioned the 

7/ 17 D.S.C. SS 801(b) (2) <B),(C). 
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Tribunal to adjust the cable royalty rates to 

reflect the repeal of the rules. 

3. On August 18, 1981, the Tribunal published a 

Federal Register notice directing interested 

parties to submit comments on the NCTA 

petition not later than September 24, 1981; 

several parties complied. 

4. On September 14, 1981, the Motion Picture 

Association of America (KPAA) requested the 

Tribunal to adopt interim rates and to set 

the date on which any adjustments made would 

be effective. 

5. On September 18, 1981, the Tribunal published 

a Federal Register notice requesting comments 

by October 1 on the jurisdictional and 

procedural questions raised by the KPAA 

petition, with reply comments to the comments 

submitted on both September 24 and October 1 

due by October 7: 

6. On October 7, the Tribunal published a 

Federal Register notice of a' meeting on 

October 14 to consider the comments; at the 

meeting the Tribunal approved the commence­

ment of a cable royalty fee adjustment 

proceeding and resolved not to adopt interim 

rates. - • 



241 

On October 19, 1981, MPAA filed with the 

Tribunal a request for a ruling on the 

effective date for any adjusted cable royalty 

fees. 

The announcement that cable royalty fee 

adjustment proceedings were to be held was 

published in the Federal Register on October 

21. 

On October 26, 1981, the Tribunal published a 

Federal Register notice requesting comments 

on the MPAA proposal not later than November 

5, 1981. 

Pursuant to the October 21, 1981, notice the 

Tribunal received jurisdictional and pro­

cedural motions and proposals on January 11, 

1982, and reply comments on February 10, 

1982. 

On March 25, 1982, the Tribunal published a 

Federal Register notice of a meeting on March 

31, 1982 to consider the jurisdictional and 

procedural issues raised in the comments. 

On March 31, 1982, the Tribunal announced in 

the Federal Register that a prehearing 

conference would be held on May 11 to con­

sider procedures for the cable royalty 

adjustment proceedings. 
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13. Royalty adjustment hearings were held by the 

Tribunal, with the direct cases beginning on 

June 15 and ending July 22, 1982; rebuttal 

testimony was heard from August 3 through 

August 6. 

14. Proposed findings of fact and conclusions of 

law were received by the Tribunal on Septem­

ber 1, 1982. 

15. The Tribunal, by oral request of September 

14, 1982, directed the parties to submit 

comments by September 16, 1982, concerning 

the impact on the-cable television industry 

of the rate adjustment proposed by the 

copyright owners. Reply comments were 

received by the Tribunal on September 21, 

1982. 

16. At a public hearing on October 20, 1982, the 

Tribunal adopted the final rule for the 

adjustment of cable royalty rates. 

17. The final rule was appealed to the D.S. Court 

of Appeals for the District of Columbia and, 

on December 30, 1983, was affirmed.!/ 

The 1982 cable royalty distribution proceeding provides an 

example of the interplay of voluntary and mandatory distribution: 

8/ National Cable Television Ass'n v. Copyright Royalty 
Tribunal, 724 F.2d 176 (D.C. Cir. 1983) . 
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On August 8, 1983, the Tribunal published a 

Federal Register notice directing claimants 

to royalties to notify the Tribunal by 

September 20, 1983, whether a controversy 

existed with regard to distribution of the 

1982 cable royalty fees; several claimants 

responded. 

On October 12, 1983, the Tribunal published 

in the Federal Register its finding that a 

controversy existed; the Tribunal ordered a 

partial distribution as of December 1, 1983, 

of 90 percent of the royalty fund, based on 

the Tribunal's determination that this 

portion was uncontested. 

On May 6, 1984, several claimants submitted 

to the Tribunal an agreement which resolved 

most of the disputes about allocation of the 

1982 cable royalty fees, leaving only the 

Devotional Claimants as a Phase I claimant. 

The Tribunal on June 18, 1984, published a 

notice stating that, unlike previous years, 

it would hold hearings on Phase II prior to 

completing Phase I and directing each Phase I 

claimant category to notify it of voluntary 

agreements for distribution of the cable 
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royalty fees by July 3, 1984. The notice 

also stated that any claimant desiring to 

present evidence during Phase II should 

notify the Tribunal, not later than July 10, 

of its intention and also of the Phase II 

issues to'be resolved. In the notice, the 

Tribunal further directed the parties to file 

with the Tribunal and exchange with other 

parties their direct, written cases, 

including lists of witnesses, prehearing 

statements, any written statements and all 

documentary evidence. 

The Tribunal held hearings on Phase I and 

Phase II on both direct cases and rebuttal 

cases during late July and early August of 

1984. 

The parties submitted proposed findings of 

fact and conclusions of law to the Tribunal 

on August 22, 1984. 

Reply findings were due to be submitted to 

the Tribunal by the parties on August 31, 

1984. 

The Tribunal published its decision in the 

Federal Register on September 25, 1984. 

The parties had thirty days to appeal the 

decision of ,the Tribunal to a United States 

Court of Appeals. 
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II 

PROCEDURES 

Our review of the procedures of the Tribunal and our 

interviews with the Tribunal Commissioners and with members of 

the Tribunal bar suggest to us-several areas where revised 

procedures should result in a definition of issues and claimants' 

positions prior to hearing; more efficient hearings; a more 

relevant record; and Tribunal decisions which are fully 

responsive to statutory and judicial standards. The 

recommendations in each procedural area are summarized below and 

then discussed in detail. The procedural discussion chooses as 

its model a cable royalty distribution proceeding, since this 

type of proceeding seems the most demanding procedurally. In 

less-complex distribution proceedings, the procedures can be 

simplified. In ratemaking proceedings, the Tribunal can adopt 

the following procedures where appropriate. 

(a) Initial Federal Register notice. -The initial FR notice 

should require that claimants to royalty fees paid by cable 

operators submit by a date certain the information' summarized in 

paragraph (b), below, 

(b) Prehearing statement. Each claimant responding to the 

initial Federal Register notice discussed in paragraph (a) above, 

should be required to submit, individually or jointly, in writing 

to the Tribunal by a date certain the claimant's statement as to 

whether a controversy exists within the meaning of 17 D.S.C. 

S 111(d)(5)(B). .The statement should include the results of any 

agreement between the claimant and other claimants reached under 
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the provisions of 17 U.S.C. S 111(d)(5)(A). To the extent the 

claimant believes a controversy exists, it should be required to 

submit in writing to the Tribunal by the same date: a statement 

of the issues; an estimate of its percentage claims; a summary of 

the basis of that estimate; recommended dates for the prehearing 

submission and exchange of testimony and exhibits (as outlined in 

paragraph (e), below) and for the hearing; and the number of 

witnesses the claimant intends to present at the hearing. 

(c) Federal Register notice of the existence of a contro­

versy. The Tribunal's Federal Register notice that a controversy 

exists should also: identify as parties to the proceeding the 

claimants who have responded to the initial Federal Register 

notice; identify, for each party, the person on whom copies of 

the submissions of other parties shall be served; require each 

party to serve upon all other parties by a date certain a copy of 

the party's prehearing statement; and set the date of a prehear­

ing conference. -" 

(d) Prehearing conference. At the conference the Tribunal 

should attempt to: simplify the issues; refine the claims of the 

parties; identify actual or potential areas of agreement; estab­

lish procedures and dates for the prehearing" exchange of written---

testimony and exhibits; and set a date for the hearing. The 

Tribunal should then issue a directive to all parties reflecting 

the procedures and dates established at the prehearing con­

ference. 

(e) Prehearing submission and exchange of written testimony 

and exhibits. The parties should be required to submit. 
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individually or jointly, the direct testimony of their witnesses 

in writing by a date certain. All supporting exhibits should be 

submitted by that date. After a reasonable interval, all parties 

should be required to submit rebuttal evidence and supporting 

exhibits in writing by a date certain. 

(f) Hearing. At the hearing, each party, individually or 

jointly, in the order established in the Tribunal's directive, 

should present its case in chief, consisting of its primary 

written evidence and written exhibits,.through a competent 

witness present at the hearing. The Tribunal should rule upon 

challenges to the witness's competency and upon motions to strike 

the evidence. The witness should be made available for cross-

examination. Upon completion of such examination, the evidence 

should be admitted or excluded. Upon completion of the presenta­

tion of all direct testimony,, the Tribunal should hear rebuttal 

testimony, subject to the procedures outlined for direct testi­

mony . 

(g) Posthearing submissions. The parties, individually or 

jointly, should be required to submit: a brief fully summarizing 

the facts and law and conclusions reached'by applying the law to 

the facts'; recommended findings of fact; a draft Tribunal 

decision; or a combination of these. 

(h) Tribunal decision.- The Tribunal's decision should make 

findings of fact, state the issues, summarize the applicable law, 

and apply the law to the facts to resolve the issues. The basis 

of the conclusions should be concrete and explicit. The decision 

may necessarily be long and complex, but it must also be clear. 
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It should hew closely to the relevant statutory standards, to 

judicial interpretation of these standards, and Tribunal prece­

dent. 

A detailed discussion follows of the eight areas summarized 

above. 

A. Initial Federal' Register Notice 

The initial notice presently issued by the Tribunal asks 

claimants to royalty fees paid by cable operators for secondary 

transmissions during a given year to declare by a date certain 

whether a controversy exists with respect to distribution of 

those fees. The notice also solicits the claimants' views on 

hearing schedules and procedures. 

We recommend that the Tribunal preserve this format but 

expand it to require the parties to submit to the Tribunal a 

detailed prehearing statement, setting forth: (1) the nature of 

the parties' claims and any voluntary resolution of those claims; 

and (2) recommendations which will allow the Tribunal to schedule 

a prehearing conference and, ultimately, the hearing. 

B. Prehearing Statement 

We note that the Tribunal has used prehearing statements, 

but for limited purposes. We recommend thai the statement be 

expanded to include detailed information in two categories, as 

outlined in the above section on the "Initial Federal Register 

Notice.* 

9/ See, e.g., 49 F.R. 39360 (1984). 
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We note, with respect to the first category, that certain 

claimants have recently objected to prehearing revelation of 

their claims, on the grounds' that the claims are not known with 

precision until the positions of other parties are known and that 

early revelation can lead to.inflation of claims. We believe, on 

the contrary, that legitimate claims can be presented with 

precision at this stage and that the requirement that the parties 

later support their claims with concrete evidence will deter 

inflation of those claims. The earlier a formal declaration of 

claims is required the more likely the claimants are to determine 

what level of claims they can legitimately defend. 

As to the second category, we believe the Tribunal should 

learn, as early as possible, the number of witnesses each party 

intends to present to support its claims and the party's choice 

of hearing dates. This information, together with what the 

Tribunal has learned about the size and nature of the claims, 

will allow the most intelligent planning of"'both the prehearing 

conference and the hearing itself. 

The task facing the Tribunal is complicated by the fact that 

before and during the Tribunal's adjudication of the parties' 

competing claims, the parties are attempting to reach a voluntary 

resolution of those claims. The Tribunal should afford 

sufficient time after the initial .notice to allow the parties to 

carefully formulate their prehearing statements. Although the 

claims and estimates in the prehearing statements should not be 

absolutely binding on the patties, the Tribunal should demand 

that any departure from them be fully justified. 
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C. Federal Register Notice of the Existence of a Controversy 

The Tribunal presently uses this notice to announce the 

existence of a controversy and to make partial distributions. He 

recommend these uses be continued, but that the notice be 

expanded to include: identification of the parties and their 

representatives; the requirement that the prehearing submissions 

be served on those parties; and the date for the prehearing 

conference. 

It is important that claimants be specifically designated as 

parties, thus establishing their right to participate in the 

prehearing conference and the hearing and alerting each party to 

the identity of all other parties. 

Once a controversy is declared by the Tribunal, time is a 

critical element given the one-year deadline set by statute ,iP_/ 

and in the notice the Tribunal, should set a date in the immediate 

future for a prehearing conference. The parties have already 

prepared their preliminary statements, and ho deadline has yet 

been set for submission of written evidence and exhibits. There 

is no reason to delay the prehearing conference. 

Although the Tribunal may wish to consider including in the 

notice a summary of the position of the parties on the issues, we 

recommend that the Tribunal not impose this burden on itself. 

The parties will learn each other's position when the preliminary 

statements are distributed. Furthermore, the Tribunal should 

hear the evidence before attempting a summary. 

10/ 17 O.S.C. 804(e). 
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We note the argument of some claimants that the Tribunal 

should not make preliminary distribution of the royalty fund, 

reserving all of it as a prod toward faster voluntary settle­

ments. We disagree. More precise and exacting procedures should 

achieve this purpose without.withholding the funds the Tribunal 

has decided may be distributed. Furthermore, preliminary distri­

bution is specifically allowed by statute. 
11/ 

D. Prehearing Conference 

We understand the Tribunal has held prehearing conferences 

for limited purposes. We recognize these conferences are often 

overused and overworked by administrative agencies. However, we 

believe the Tribunal's unique task makes the prehearing con­

ference a vital procedural step unless the parties' conflicts 

have been largely resolved. 

The prehearing conference has the dual function of: (a) 

bringing the parties together for further voluntary resolution of 

their competing claims (under the candid application of pressure 

by the Tribunal); and (b) to the extent the claims are not 

resolved, establishing guidelines and deadlines for the prehear­

ing submission of written evidence and exhibits and for the 

hearing itself. The prehearing conference will demand patience 

and "political" skill on the Tribunal's part. Reconciliation of 

competing claims is a subtle task,, and the second function 

discussed above can often help accomplish the first: the demand 

for precise written evidence and the knowledge that that evidence 

11./ 17 O.S.C. SS 111(d)(5)(C), 116(c)(4)(C). 
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will be strictly tested at the hearing (see the discussion under 

"Hearing," below) can hasten settlement. 

The Tribunal should adopt, after consultation with the 

parties, deadlines for the exchange of written testimony and for 

the hearing. These dates should be confirmed by the Tribunal in 

a prehearing conference directive sent to all parties. 

E. Prehearing Submission and Exchange of Written Testimony and 
Exhibits 

We recommend that—through a directive issued after the 

prehearing conference—the Tribunal require each party, indi­

vidually or jointly with other parties, to submit in writing to 

the Tribunal in advance of the hearing, with copies to all other 

parties, the case in chief (testimony and exhibits) upon which 

the party relies to support its claim. After a reasonable 

interval, the parties should be required to submit to the 

Tribunal and to exchange written rebuttal evidence and accompany­

ing exhibits. 

This procedure appears to be a sharp departure from the 

Tribunal's present policy of requiring only a summary of the evi­

dence before hearing. We considered alternatives, such as a more 

complete summary, or the written presentation of part of the evi­

dence (e.g., the direct evidence) with the balance (e.g., the 

rebuttal evidence) presented orally. Our conclusion is that pre­

sentation of both primary and rebuttal testimony in writing prior 

to hearing will accomplish the following: 

(a) Because the testimony and exhibits can be reviewed by 

the claimant's counsel before submission, they should be well 

organized and relevant; 
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(b) The Tribunal can review the evidence before hearing and 

can identify additional evidence which may be needed; 

(c) Each party can review the case in chief of the other 

parties and can prepare specific rebuttal evidence and motions to 

strike (to be presented and. made at the hearing) ; 

(d) As is discussed below under "Hearing,* the evidence and 

exhibits can be introduced rapidly at the hearing and motions to 

strike can be made and ruled upon promptly; 

(e) The testimony should begin with an identification of the 

witness who will present it and his qualifications. This will 

allow challenges to the witness's competence to be made promptly 

at the start of the hearing and to be ruled on promptly. 

In general, written testimony is more concise, more 

relevant, and can be presented and ruled upon far more quickly 

than oral testimony. It eliminates surprise. At the hearing, 

the Tribunal can allow oral updating and other necessary 

amendments to the written evidence in the interest of a complete 

record, while preserving the basic value of the written 

presentation. 

We do not recommend that the Tribunal prescribe the format 

for the-written testimony. Each party's presentation will 

necessarily be different. However, the Tribunal should require a 

complete identification of the witness who will provide the 

testimony and/or exhibits. Primary evidence can properly reach 

any issue relevant to the proceeding (see the discussion of 

relevance, below). Rebuttal'evidence should be.confined to 

51-527 0 - 8 5 - 9 
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answering or challenging the evidence in chief (see the 

discussion on scope of rebuttal, below). 

He should add that our personal experience has been that 

written evidence is a boon to the smaller parties. It gives them 

time to prepare evidence properly. It assures that the less-

facile witness will present his facts relevantly and in a logical 

order. It impersonalizes the testimony. In the long run, it is 

probably the cheaper form of presentation. Written evidence 

seems especially suited to the complex, technical subjects with 

which the Tribunal has to deal. 

F. Hearing 

The major change in the Tribunal's present hearing 

procedures will occur if the testimony is presented in writing in 

advance of the hearing, as discussed in Section E, above. The 

following discussion is based on the assumption that the written 

format is adopted. 

After identification of counsel, the hearing should begin 

with the presentation of the first witness for the party which 

the Tribunal, in its prehearing conference directive, has 

designated to begin. After he is sworn in, his written primary 

testimony should be identified by the witness and given an 

exhibit number. Exhibits supporting the written testimony which 

are physically part of the written, testimony should be shown as 

appendices to the exhibit. Exhibits which by their nature must 

be physically separate from the written testimony should receive 

their own exhibit numbers. When the witness has identified the ' 

testimony and exhibits he is sponsoring and identifying numbers 
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have been assigned, the witness should be allowed to correct 

inadvertent errors and update his presentation. On the one hand, 

such changes should not be a vehicle for the introduction of 

evidence which should have been part of the written presentation 

and which would surprise and/or prejudice the opposing parties. 

On the other hand, corrections and updating should be liberally 

allowed in the interests of a complete record. The witness 

should then be made available for cross-examination. 

Opposing parties, which have had the opportunity, to review 

the testimony and exhibits, should then make those challenges 

which are appropriate prior to cross-examination. These 

challenges may be to the competency of the witness and to the 

relevancy and admissibility of the evidence, and the Tribunal 

should require that they be made concisely and without delay. 

After the Tribunal has ruled on these various challenges, 

the opposing parties shbuld be required to begin cross-

examination without delay. (See the discussion of "Scope of 

Cross-Examination" in Section IV, below.)The order in which the 

parties cross-examine is not critical—the opposing parties can 

decide this among themselves—but duplicative cross-examination 

should not be allowed, arid each party should be allowed only a 

single opportunity to cross-examine each witness. 

The Tribunal should not allow, abusive cross-examination,' but 

searching questions are appropriate. Objections to the witness's 

competency and to the evidence's relevance and admissibility can 

be made, at counsel's discretion, during cross-examination or 

when cross-examination is complete. Cross-examination should be 
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limited to matters contained in the witness's direct examination 

(i.e., the written evidence, as amended orally). The reason for 

such limitation is that each claimant has the burden of 

supporting its claim by direct, probative evidence. To the 

extent the claimant fails to do.this, its claim should be 

disallowed. Cross-examination is the vehicle for testing the 

strength and validity of the direct evidence; it is not a vehicle 

for introducing evidence to rebut the' direct evidence. Failure S 

to limit cross-examination can lead to lengthy testimony on / 

irrelevant subjects. / 

Following cross-examination, counsel for the witness should 

be allowed to conduct brief re-direct examination of the witness, 

and such examination should be strictly limited to matters raised 

on cross-examination. (See the discussion on "Scope of Redirect 

Examination" in Section IV, below.) 

Examination of each witness should end after direct-, cross-

, and re-direct examination. He do not recommend repeated rounds 

of examination. As the proponent of the evidence, the witness's 

counsel gets two bites at the apple (direct and redirect 

examination), which is appropriate for the side bearing the 

burden of going forward. 

The Tribunal has the right—and should feel free—to 

interrupt counsel and examine the witness at any stage. The 

Tribunal's motive should not be to supersede counsel but to 

assure a complete record. Such intervention should be undertaken 

sparingly but is often critical. 
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When examination of the witness is complete, his testimony 

and exhibits should be received, subject to whatever motions to 

strike have been granted by the Tribunal. 

When all witnesses presenting evidence supporting the cases 

in chief have been examined and their evidence and exhibits have 

been received, the Tribunal should hear the witnesses presenting 

rebuttal evidence. (Even if the same witness is presenting 

primary and rebuttal evidence, we recommend that'the latter be 

deferred.) The same rules which apply to the former witnesses 

should apply to the latter. 

G. Posthearing Submissions 

The Tribunal regulations provide: 

(a) Any party to the proceeding may file proposed 
findings of fact and conclusions, briefs, or memoranda 
of law, or may be directed by the Chairman so to file, 
such filings to take place within 20 days after the 
record has been closed, unless additional time is 
granted. 

(b) Failure to file when directed to so do may be 
considered a waiver of the right to participate further 
in the proceeding, unless good cause is shown. 

(c) Proposed findings of fact shall be numbered by 
paragraph and include all basic evidentiary facts 
developed on the record used to support proposed conclu­
sions and cite appropriately the record for each evi­
dentiary fact. Proposed conclusions shall be stated 
separately. Proposed findings submitted by someone 
other than an applicant in a proceeding shall be 
restricted to those issues which specifically affect 
that person .12/ 

Samples of posthearing documents provided to us suggest that the 

Tribunal does not require strict compliance with these 

regulations. The current Tribunal practice for posthearing 

XT./ 37 C.F.R. 301.54 (1984). 
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submissions appears to be to have the parties submit proposed 

findings of fact and conclusions of law and later submit reply 

findings. Discussions with members of the Tribunal's bar reveal 

a general feeling that the findings and conclusions are too 

adversarial in nature. 

The Tribunal has a choice of posthearing submissions. Those 

we recommend follow: (a) a brief, which traditionally summarizes 

the evidence and law and presents the position of the parties in 

an argumentative fashion; (b) findings of fact and/or memoranda 

of law, which should contain no argument; and (c) combinations of 

(a) and (b). An example of (c) is a draft decision, in which 

each party writes a decision in the proper form, based on the 

assumption that the Tribunal has reached a conclusion favorable 

to its case. 

The brief, as we envision it, should include a summary of 

the facts, a'summary of the law and Tribunal precedent, and 

conclusions reached by applying the law to the facts.. Because 

the brief is. adversarial in nature, the Tribunal could require 

the parties to go a step further and" submit recommended findings 

of fact, which would provide a source of material for use in the 

Tribunal's decision writing. 

As noted, the parties can be asked to submit a proposed 

Tribunal decision. This provides an excellent source of material 

to be used in writing the final decisions. Other agencies' 

regulations provide for the submission of proposed decisions or 

orders.13/ 

13/ See e.g. 29 C.F.R. S 102.42 (1984) (National Labor Relations 
Board); 40 C.F.R. S 22.26 (1984) (Environmental "Protection 
Agency); and 7 C.F.R. 5 1.142(b) (1984) (Department of 
Agriculture). 
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To avoid burdening a party, each party could be asked to 

address only the issues relevant to its case. Thus, from most 

parties, the Tribunal might receive findings of fact, conclusions 

of law, briefs, or proposed decisions on limited aspects of the 

entire case pending before the Tribunal. Not infrequently, 

administrative agencies use part or all of these documents in 

their decisions, even verbatim, in effect weaving them together 

to compose the final decision. 

It should be stressed that" a major factor in using post-

hearing submissions to provide the Tribunal with material that 

can be used in writing decisions is to ensure that the 

adversarial material can be separated from the material that 

should be more objective in character. As under current 

practice, parties that are in agreement on an issue can submit 

joint post-hearing documents. This would help to alleviate some 

of the effort involved in preparing expanded post-hearing 

submissions. 

H. Tribunal Decisions 

Almost all of the Tribunal's decisions have been subjected 

to judicial review in various United States Courts of Appeal, 

most often in the District of Columbia Circuit, and, with the ' 

exception of the remand of small parts of some of those 

decisions, have been affirmed by those courts. Nonetheless, the 

District of Columbia court has made it clear that the decisions 

at times lacked clarity. The court has in certain instances 

affirmed-under relaxed judicial standards adopted in recognition 

of the Tribunal's limited staff and legal resources. 
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In its 1981 decision.il/ reviewing the Tribunal's increase 

of license royalty rates, the D.C. Court said: 

We expect that in future years the staggering of the 
Tribunal's workload will permit a fuller explanation 
of the Tribunal's conclusions, more facilitative of 
judicial review ... 

In its 1982 decision,15/ which reviewed the Tribunal's first 

royalty rate adjustment, the Court strove to ensure that the 

Tribunal's decisions: 

provide a basis for popular review by requiring that 
the choices they reflect are informed' by the views of 
all interested parties and are fully disclosed .... 
In particular, the Tribunal was not always explicit 
when it rejected evidence proffered by the parties and 
it left doubt in some instances whether a given 
decision resulted from a considered policy choice or 
an understanding of statutory authority. While we do 
not sanction these lapses, we have regarded them 
charitably in light of the Tribunal's lack of a 
professional staff and the novelty of the proceeding. 
We expect the quality of the Tribunal's decisionmaking 
to improve with experience. 

The Court's 1983 decision,!^/ reviewing the Tribunal's 

second royalty distribution, quoted its 1982 admonition and added: 

"The time for improvement is now."22/ 

The task facing the Tribunal in writing its decisions is a 

formidable one. The record is long and very technical. The 

issues are complex. The controlling statute.provides only some 

14/ Recording Industry Ass'n v. Copyright Royalty Tribunal, 662 
F.2d 1, 18 (D.C. Cir. 1981) . . 

15/ National Cable Television Ass'n v. Copyright Royalty 
Tribunal, 689 F.2d 1077, 1091 (D.C. Cir. 1982). 

16/' Christian Broadcasting Network, Inc. v. Copyright Royalty 
Tribunal, 720 F.2d 1295 (D.C. Cir. 1983). 

17/ 16. at 1307. 

http://decision.il/
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guidance. The decisions of other agencies are not helpful because 

of the Tribunal's unique function. However, the Circuit Courts of 

Appeal, in their opinions, have supplied useful guidance. The 

following analysis suggests approaches which may help meet the 

Courts' concerns. 

1. Statutory Guidelines 

Section 803(a) of 17 O.S.C. states that "the Tribunal shall 

be subject to the provisions of the Administrative Procedure Act-

of June 11, 1946, as amended." Section 803(b) gives the following 

guidance for the Tribunal's decisions: 

Every final determination of the Tribunal shall be 
published in the Federal Register. It shall state in 
detail the criteria that the Tribunal determined to be 
applicable to the particular proceeding, the various 
facts that it found relevant to its determination in 
that proceeding, and the specific reasons for its 
determination. 

Section 810 provides that judicial review shall be based on 

chapter 7 of Title 5 of the U.S. Code. The Circuit Courts have 

held that the Tribunal's royalty determinations will be set aside 

if "arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law, 
.18/ 

and that the Tribunal's royalty 

distributions are subject both to these criteria and the require­

ment that they be supported by substantial evidence .A2' 

The Seventh Circuit has held that the distinction between 

the "arbitrary and capricious" standard, on the one hand, and the 
18/ Recording Industry Ass'n v. Copyright Royalty Tribunal. 662 

E.2d 1, 7-8 (D.C. Cir. 1981), quoting 5 O.S.C. S 7066(2)(A). 

19/ National Ass'n of Broadcasters v. Copyright Royalty 
Tribunal, 675 F.2d 367, 374-75 (D.C. Cir. 1982). 

51-527 0 - 8 5 - 1 0 
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"substantial evidence" standard, on the other, is largely 

semantic, and that "what is basic is the requirement that there be 

support in the public record for what is done."20/ 

The District of Columbia Circuit has held that Tribunal's 

decisions are sufficiently clear if the court can discern the path 

the Tribunal took from the facts of record to its final determina--

tion.21/ 

The courts .have recognized the delegation by Congress to the 

Tribunal of broad discretion for the determination of distribution 

of cable royalties^?/ and in fixing the royalties, 

2 3 / 

and thus 

have refrained from subst i tut ing their judgment i f the Tribunal's 

decisions f a l l within a zone of reasonableness. 
24 / 

Operating 

within th i s broad discret ionary range, the Tribunal has, with 

court approval, shied away from formulas,25/ looking instead to 
marketplace e q u i v a l e n t s , to the extent p o s s i b l e . 

26/ 

20/ Amusement & Music Operators v. Copyright Royalty Tribunal, 
676 P.2d 1144, 1150-51 (7th Cir. 1982) cert, denied, 459 
U.S. 907 (1982), quoting the opinion of Judge Leventhal in 
American Pub. Gas Ass'n v. FPC, 567 F.2d 1016, 1028-29 (D.C. 
Cir. 1977) . 

21/ Recording Industry Ass'n, supra at 14,.citing Bowman 
Transp., Inc. v. Arkansas-Best Freight Sys., 419 O.S 
286 (1974). 

22/ Christian Broadcasting, supra, 720 F.2d, at 1303. 

23/ National Cable Television Ass'n v. Copyright Royalty 
Tribunal, 724 F.2d 176, 181-82. 

24/ Christian Broadcasting, supra, 720 F.2d, at 1304, 1308; 
National Cable Television Ass'n, supra, 724 F.'2d, at 189. 

25/ National Ass'n of Broadcasters, supra, 675 F.2d, at 373. 

26/ National Cable Television Ass'n, supra, 724 F.2d, ..at 1S3-84. 
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Where the Courts have criticized the Tribunal's expressions, 

they have failed to find the basic support—in the Tribunal's 

decision itself or in the underlying record—for the Tribunal's 

conclusions. For example, in its review of the Tribunal's second 

annual distribution of royalties, the District of Columbia Circuit 

remanded the matter for further explanation of the failure to 

award any share to the devotional claimants .UJ Specifically, the 

Court found .a -lack of support in t*ie record 'for the Tribunal's 

action and criticized the Tribunal's failure to discuss both the 

evidence supporting some award and the contentions of the 

devotional claimants. The Court noted apparently uneven treatment 

of similarly-situated parties. The court pointed out "the 

Tribunal's obligation to consider all legally-cognizable evidence 

of economic harm placed before it by the parties." 

It is, of course, impossible to lay down a fixed rule for 

writing decisions which will satisfy judicial standards. However, 

a logical progression in identifying a discernible path is: (1)~~ 

statement of relevant facts; (2) statement of the issues; (3) 

summary of pertinent law; 44) application of the law to the facts 

to resolve the issues. 

The facts should be presented concisely and with sufficient 

reference to the record to satisfy the reviewing authority that 

the statement accurately reflects the evidence. Great care should 

be taken in determining the order in which the facts are pre­

sented. They may be summarized for each party, or with respect to 

27/ Christian Broadcasting , supra, 720 F.2d, at 1309 jit seq. 
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each issue, or with reference to the decisional criteria to be 

applied, or chronologically, but in any event in a logical manner 

that facilitates logical review. The decision-writer should 

presume that the reviewing authority is unfamiliar with the 

subject matter. Following the reviewing authority's reading of 

the facts, he.should*have a firm grasp of the "who," "what," 

"when," "where," and "why." 

The statement of the issues 'should place"in "precise focus 

the competing contentions of the parties. Who is asking for what 

and why? The court decisions reviewing the Tribunal decisions are 

good models. For example, the portion of Judge Mikva's 1983 

opinion under the heading "The Positions of the Claimants" is a 

cogent statement of the issues with respect to each party.25/ 

The summary of the pertinent law can include statutes, court 

decisions, the Tribunal's own precedents, or other relevant 

guides. These are the yardsticks by which the evidence will be 

measured. Obviously, all criteria cannot be'used, and care should 

be taken to choose those which are relevant to the issue, not just 

those which support a predetermined conclusion. 

If the decision is carefully written, the reader should be 

able to predict the resolution of the issues* from the discussion 

of facts, issues, and law. The resolution of the issue should be 

firmly rooted in the record and the governing criteria. The 

court's criticism of the Tribunal's lack of any award to the 

devotional claimants was not of the lack itself—which may have 

28/ Christian Broadcasting Hetwork, supra, 720 F.2d, at 1301-03. 
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been justified—but of the failure to explain and support that 

lack. 

Ill 

EVIDENCE 

This portion of the memorandum will discuss various rules of 

evidence and will suggest to the Tribunal ways in which to 

evaluate evidence when it is presented to the Tribunal at ratemak-

ing and royalty distribution hearings. Hopefully, the sugges­

tions will help the Tribunal rule on motions to disqualify a 

witness or to exclude evidence. 

We recognize that administrative agencies are not quick to 

exclude evidence, and properly so. This liberal attitude is 

based on two important considerations. First, the agency wishes 

to have a complete record before it when reaching its decision. 

The theory goes: better to admit a questionable piece of evidence 

and later exclude it from the decision-making process than not to 

admit it at all. Second, the agency is composed of experts who 

will not be prejudiced by improper evidence. Their expertise 

allows them to identify the worthwhile facts. They are not a lay* 

jury, susceptible to being swayed. 

Although these important considerations clearly demand that 

the agency admit evidence about which some doubt exists, they do 

not require the agency to accept evidence which, under estab­

lished rules, is not admissible. The agency does itself and 

those it administers a disservice by letting in clearly inadmis­

sible evidence. Such evidence makes the record unnecessarily 

long and thus increases the agency's job of reviewing that 
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record. Inadmissible evidence can taint good evidence. The 

agency, in reviewing the record, cannot with precision isolate 

the bad evidence once it is in and therefore may give it credence 

which it does not deserve. Inadmissible evidence prejudices the 

interests of the party against whom it is directed. A party 

should not be subject to irrelevant material, to .rank hearsay, or 

to evidence unsupported by a competent witness.. 

- It should not be forgotten that it is the Tribunal's .duty to 

produce a decision which is not arbitrary or capricious and 

which, if offered in distribution proceedings, is supported by 

substantial evidence. These factors are discussed below in the 

section of this memorandum entitled "Agency Decision." The basic 

rule is that, to withstand review by an appellate court, the 

decision must be supported by the record. It is therefore 

essential that the record be both complete—containing all the 

facts the Triunal needs for its decision—and sound—comprised of 

relevant, properly supported facts, uncluttered by inadmissible 

evidence. 

With this background in mind, a discussion of various rules 

of evidence follows: 

A. Admissibility ' • 

The rule regarding the admissibility of evidence in Tribunal 

proceedings is set forth at 37 C.F.R. S 301.51(a): 
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Admissibility. In any public hearing before the 
Tribunal, evidence which is not unduly repetitious or 
cumulative and is relevant and material shall be 
admissible. The testimony of any witness will not be 
considered evidence in a proceeding unless the witness 
has been sworn. 

The Administrative Procedure Act to which the Tribunal is 

expressly made subject?^/ states with regard to the admission of 

evidence: *-

Any oral or documentary evidence may be received, 
but the agency as a matter of policy shall provide for 
the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence.22/ 

Davis, in his Administrative Law Treatise,21/ cites with 

approval the standard set forth by the Federal Maritime 

Commission for admission of evidence: 

In any proceeding under the rules in this.part, 
all evidence which is relevant, material, reliable and 
probative and not unduly repetitious shall be admis­
sible. All other evidence shall be excluded.32/ 

Thus, it appears that the CRT's rule regarding the admissibility 

of evidence is consistent with the APA and those of other 

agencies. 

Courts tend to interpret admissibility standards for adminis­

trative agencies broadly. The "residuum rule," which required a 

reviewing court to set aside an administrative finding unless 

that finding was supported by evidence that would be admissible 

29/ 17 D.S.C. S 803(a). 

30/ 5 U.S.C. S 556(d) (1977). 

- 31/ 3 J..Davis, Administrative Law Treatise 236 (2d ed. 1980). 

^2/ 46 C.F.R. S 502.156. 
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in a jury trial has essentially been abolished.32/ Notwithstand­

ing the soundness of the Tribunal's rule on admissibility, our 

review of hearing transcripts and our discussions with Tribunal 

Commissioners reveal two problems: first, often irrelevant and 

immaterial evidence was admitted; second, evidence was often 

admitted without a proper foundation or proper supporting 

witness. The following discussion will focus on these two 

aspects of admissibility. . "''• 

1. Relevancy and Materiality 

In law, "relevancy" and "materiality" are often used in 

conjunction with each other; however, there is a distinction. 

Evidence is immaterial if it "tends to establish a proposition 

that has no legal significance;" it is irrelevant if it is 

"insufficiently probative of a fact that, if established, does 

have legal significance. 
.34/ 

Thus, the Tribunal should initially 

subject evidence to two tests. First, does it have to do with a 

matter of importance in the Tribunal's inquiry (materiality). 

Second, even if it does, does it tend to establish the truth or 

falsity of that matter (relevancy). The Ninth Circuit has 

provided a useful definition of relevant evidence: "[E]vidence 

which tends in any reasonable degree to establish the probability 

of a disputed fact ...•3J>/ And in upholding a federal district 
33/ See Johnson v. United States, 628 F.2d 187, 190 (D.C. Cir. 

19807"! "This rule [the residuum rule) no longer controls." 

34/ 1 J. Wigmore, Wigmore on Evidence 18 (Tillers Rev. 1983). 

J35/ Sears v. Southern Pac. Co., 313 F.2d 498, 505 (9th Cir. 
1963). 
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Judge's decision to exclude "evidence in a jury trial, the 

reviewing Circuit Court stated: 

A lawyer with a weak case may throw in a lot of 
evidence to confuse .the jury—a tactic sometimes called 
"serving up the muddle." As the federal courts become 
even busier, the need for district judges to manage 
trials with a firm hand becomes even greater. The 
district judge is to be commended rather than criti­
cized for not taking the -easy way out, which would have 
been to let in all the minimally relevant nonprivileged 
evidence either party cared to offer.3-6-' 

In another Circuit Court case, plaintiff sued for breach of 

a contract to perform mailing services. Defendant sought to 

introduce evidence that fraud and illegality were involved in 

obtaining plaintiff's non-profit mailing permit. The Circuit 

Court affirmed the trial court's ruling that such evidence was 

irrelevant and should be excluded, because the defendant could 

perform the contract regardless of the separately calculated 

postal charges .22/ 

Federal administrative agencies, like federal courts, will, 

and should, exclude clearly irrelevant evidence. For example, a 

railroad which opposed a competing truck line's application to 

serve additional points in the railroad's territory sought to 

introduce evidence of the railroad's tax payments and employment. 

The ICC properly excluded the evidence as irrelevant to the issue' 

of the railroad's ability to provide transportation service. 
38/ 

36/ Abernathy v. Superior Hardwoods, Inc., 704 F.2d 963, 968 
(7th Cir. 1983). r 

37/ Contemporary Mission, Inc. v. Bonded Mailings, 671 F.2d 81 
(2nd Cir. 1982) . 

38/ Inter-City Trucking Co. Extension of Operations, 4 M.C.C. 
L55, L58 (1.938).. 
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Similarly, the ICC excluded evidence on the property investment, 

fixed charges, and net income of certain railroads as irrelevant 

to the issue of the proper rate levels of competing motor 

carriers. 
39/ 

2. Admissibility of Expert Testimony 

Because the Tribunal considers highly technical and complex 

matters, the evidence it hears is. of ten .presented by ̂ experts. 

Determination of the admissibility of expert testimony is a 

special challenge. 

In a recent case,4-?./ a federal District Court was called 

upon to rule on the admissibility of expert testimony in the form 

of a written report on accounting procedures. In summarizing 

Federal Rule of Evidence 702, the court stated: 
[T]he admissibility of expert testimony requires: 

(1) that specialized knowledge be of assistance to the 
trier of fact in understanding the evidence or determin­
ing factual issues; and (2) that a witness qualify as 
an expert by virtue of his or her "knowledge, skill, 
experience, training or education." Zenith Radio Corp. 
v. Matsushita Electrical Industrial Co., Ltd., 505 F. 
Supp. 1313, 1334 (E.D. PA 1981) .ii/545 F.2d 1372. 

The issue was whether the defendant accounting firm had complied 

with generally accepted auditing standards in evaluating certain 

transactions. The court ruled that the expert witnesses had met 

the two criteria and admitted the report and testimony. 

39/ Food Products from Pittsburgh, Pa., to Trenton, N.J.. 19 
H.C.C. 463, 465 (1939) . 

40/ Fund of Funds, Ltd. v. Arthur Andersen & Co., 545 P. Supp. 
1314 (S.D. NX 1982) . - . . 

j4l/ Id. at 1372. 
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In a 1980 opinion,11/ a federal Circuit Court ruled that a 

study conducted by an expert witness should not have been 

admitted into evidence by the trial court because it was hearsay 

and not independently admissible. Plaintiff had sued for damages 

which he claimed were the result of blasting at' a mine by the 

defendant and ottered a study to show damage to houses in the 

vicinity of the mine. The appellate court stated: 

To qualify a study or opinion poll for admission 
into evidence, there must be a substantial showing of 
reliability. There must be some'showing that the poll 
is conducted in accordance with generally accepted 
survey principles and that the results are used in a 
statistically correct manner.^Af 

In a 1982 caseAV involving litigation over asbestos-related 

product liability, the court was called upon to rule on whether 

an environmental consultant qualified as an expert witness to 

introduce a list he had compiled of articles relating to the 

hazards of asbestos. These articles were published prior to 

1940, and plaintiffs asserted that they should have put defendant 

on notice of the hazards of asbestos at the time of their publica­

tion. Plaintiffs conceded that the consultant was not qualified 

to interpret or analyze the contents of the articles but argued 

that he was there- merely to establish that the defendants could 

have located these articles and informed themselves as to the 

hazards at a much earlier time. 

4_2/ Baumholser v. Amax Coal Co., 630 F.2d 550 (7th Cir. 1980). 

^3/ I&. at 552.. .. 

ii/ In re Asbestos Cases, 543 F. Supp. 1142 (N.D. CA 1982). 
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The court held that the expert witness would not be allowed 

to introduce the list of articles or to read excerpts because the 

witness was not qualified to testify as to the reception the 

articles received in the relevant scientific community at the 

time they were published. The court allowed the expert to be a 

foundation witness and testify that he investigated articles 

written on the subject of asbestos hazards, describe his research 

methods, and identify the articles he located. . However, the 

articles would not be admitted into evidence unless: 

[PJlaintiff selicit from a qualified expert witness 
what the content of each article is, whether the source 
which published the article was well known or obscure, 
and how each article was received by the medical 
community. 

45/ 

3. Hearsay 

The hearsay rule provides generally that testimony in court 

or written evidence of a statement made out of court, offered to 

show the truth of the matters asserted therein, should not be 

admitted into evidence because it relies on-the credibility of • 

the out-of-court declarant, and thus the credibility of his asser­

tion is not available for cross-examination to challenge the 

accuracy of his declaration.—/ The abolition of the residuum 

rule, previously discussed, has allowed administrative agencies 

to admit evidence, including hearsay, which would not be admis­

sible in jury trials. 

45/ Id. at 1150. 

46/ See, generally, HcCormick, Handbook of the Law of Evidence 
S 225 (1954) . 
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We recommend for the Tribunal's review the Ninth Circuit's 

discussion of the admissibility of hearsay in administrative hear­

ings, set out in Calhoun v. Davis.1Z/ The Court began by noting 

that strict rules of evidence do not apply in the administrative 

context, citing the APA rule that irrelevant, immaterial, or 

unduly repetitious material should be excluded. The Court 

pointed to hearsay as the type of evidence most often admitted in 

administrative hearings under the more relaxed rules. The 

important test of admissibility, the Court stated, was whether 

the evidence was probative and its use fundamentally fair. The 

Court pointed out that hearsay evidence can be substantial 

evidence if it is of sufficient weight and reliability. The 

Court listed the following tests: 

— If the hearsay statements are written, are they 

sworn or attested to? 

— Is the hearsay evidence contradicted by firsthand 

evidence? "" 

— Is the declarant available and if so why was he 

not called? 

The Court went on to discuss the import of the agency's 

treatment of a motion to exclude or strike hearsay evidence. The 

Court pointed out that the motion need not be made nor ruled upon 

until the close of evidence; such .delay allows the trier of fact 

to consider the entire record in deciding whether to admit the 

testimony. Tbe Court concluded: 

47/ 626-T~20 145 {9ti Cix- 1980), cert, denied, 452 U.S. 906 
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Clearly, the more central the hearsay is to the 
agency's case, the more serious the question of basic 
fairness and the more critical the question of relia­
bility may become .... Iljt is important that the 
[trier of fact) critically examine the issues of 
fairness and reliability on the record so that review­
ing courts can determine from the record that the duty 
has been discharged ..ii/ 

4. Business Records 

A common and valid exception 'to the hearsay rule concerns 

business records. The exception.allows records kept in the 

ordinary course of business to be admitted into evidence without 

the testimony of the person who prepared them, as long as other 

testimony or circumstantial evidence is provided that supports 

their trustworthiness. The rationale for this rule is the 

presumption that these records are accurate since they are relied 

upon in the ordinary course of business. 

An example of the type of foundation necessary to establish 

business records under the exception is set forth in Itel Capital 

Corp. v. Cups Coal Co., Inc., 707 F.2d 1253 (11th Cir. 1983). In 

that case the court allowed leases and related documents into 

evidence where there was testimony that these were the types of 

documents kept in the ordinary course of business. 

48/ Id., at 150. 
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2. Competency of Witness 

Evidence should be presented by a competent witness. 

Competency has been described as "the witness' capacity to 

observe, remember, and narrate" which "also requires an assess­

ment of the potential prejudicial effects of allowing the jury to 

hear the t£6tiinony.*48/ 

Expert testimony also must be presented by a competent 

witness, one who is familiar with the evidence and who can answer 

questions-about it., in other words, withstand cross-examination 

about the evidence. In proceedings of the type conducted by the 

Tribunal, it can be argued that virtually every witness is an 

expert in his field and is testifying not only about what he has 

seen and heard but also about his conclusions as an expert. His 

testimony, therefore, may be a mix of fact and opinion. An 

expert witness should be given far greater latitude in rendering 

an opinion than a lay witness would be but, as an expert, should 

be subject to a stricter test of his competency than a lay 

witness would be. 

The following distinction should be kept in mind: A witness 

who qualifies, as an expert may render an opinion about matters of 

which he does not have first-hand knowledge* This is the 

essential function of an expert witness and is the reason his 

expert knowledge must be firmly established. The test was 

clearly expressed by a federal Circuit Court as follows: 

48/ Dnited States v. 3enn, 476 F.2d 1127, 1130 (D.C. Cir. 1973). 



276 

The principle to be distilled from the cases is plain: 
if experience or training enables a proffered expert 
witness to form an opinion which would aid the jury, in 
the absence of some countervailing consideration, his 
testimony will be received.12/ 

On the other hand, the expertness of a witness does not 

qualify him to testify to the truth or falsity of matters of 

which he does not have first—hand knowledge. In a school segrega­

tion case, a federal District Judge ruled that an expert witness 

could not testify because she was not familiar with the specific 

local situation. Plaintiffs offered the witness as an expert on 

the effect of residential housing patterns on school desegrega­

tion. Although the judge acknowledged that her testimony would 

have been helpful in resolving the complicated issues involved in 

the case, he refused to qualify her. The expert had spent only 

one day in the area before attempting to give her opinion. The 

court stated: "General textbook theories may not be applied 

across-the-board in such a complicated matter.".50/ 

In summary, the Tribunal should demand-that testimony be 

offered by a witness who has first-hand knowledge of the facts. 

If the witness does not have such first-hand knowledge, the 

Tribunal should convince itself that the testimony, although 

hearsay, is reliable and that opposing parties may test it 

through cross-examination. Exhibits should be sponsored by a 

witness who knows and understands their preparation and content 

49/ Jenkins v. Onited States. 307 F.2d 637, 644 (D.C. Cir. 
1962). 

50/ Andrews v. City of Monroe, 513 F. Supp. 375, 393 (W.D. La. 
1980) . 
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and who can answer questions about them. For example, unless all 

parties agree to admit a study not sponsored by the person who 

prepared it or knows about it, the study is suspect because there 

is no one to verify its reliability. If a party wishes to 

introduce a fact, a study, technical data, or any other matter, 

it should be required to produce a witness qualified to sub­

stantiate that evidence. Expert testimony should be offered only 

by a witness who is technically qualified. 

3. Burden of Proof 

The Tribunal's decisions, as reviewed by the Circuit Courts, 

have taken a common-sense approach to the question of burden of 

proof. The Tribunal declined to accept as precedent the statu­

tory jukebox and cable royalties established by Congress. 

Instead, the Tribunal relied on the record before it in its 

initial ratemaking proceedings. However, the Tribunal has now 

ruled that its initial cable royalty distribution formula will 

represent the status quo, to be altered only upon a showing of 

changed circumstances. This approach indicates a comprehension 

on the Tribunal's part of- the duty each party has of proving its 

position. The following section will review the concept of 

burden of proof in the context of the position taken by the' 

Tribunal in its various decisions. 

The Tribunal's governing statute provides that chapter .5-, 

subchapter II, and chapter 7 of the APA are applicable to the 

Tribunal's proceedings. Subchapter II of chapter 5 states in 

.51/ 17 U.S.C. S 803(a) . 
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part: "Except as otherwise provided by statute, the proponent of 

a rule or order has the burden of proof."12/ The application of 

this rule to the Tribunal's proceedings has been discussed in two 

decisions by federal Circuit Courts. 

In its 1982 decision reviewing the Tribunal's increase from 

eight to fifty dollars of the jukebox royalty fee,j>2/ the Seventh 

Circuit rejected the contention of the fee payers that the 

royalty owners had the burden of proof in justifying an increase. 

The Court questioned the applicability of section 556(d) of the 

APA and instead found that the statutory requirement for an 

initial ratemaking proceeding to establish the rate gave neither 

the payers nor the owners a greater burden than the other. 
54/ 

And in its 1982 decision, reviewing the Tribunal's rate 

adjustment following FCC repeal of rules affecting cable 

operators and copyright owners,22.' the District of Columbia 

Circuit affirmed the Tribunal's holding that neither side in the 

controversy had the superior burden of proof, stating: 

52/ 5 U.S.C. S 556(d). 

53/ Amusement & Music Operators Ass'n v. Copyright Royalty 
Tribunal, 676 F.2d 1144 (7th Cir. 1982), cert, denied 459 
U.S. 907(1982). 

54/ Id. at 1154. . .. . 

55/ 17 0.S.C. S 118(b) (2); see also 37 C.F.R. S 301.61. 
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Absent a presumption that the statutory rates were 
reasonable, it was not inappropriate for the CRT to 
refuse to place the burden of proving reasonableness on 
either party. Especially in light of the significant 
changes in the cable industry worked by the FCC's 1980 
deregulation, the Tribunal's position on burden of 
proof was eminently sensible .2$./ 

Cable and jukebox royalty distribution proceedings are to be 

held annually if the claimants fail to agree on the distribution 

of the award among themselves. In its decision distributing 

cable royalty fees for 1980, the Tribunal stated that the 1979 

proceeding provided a reasonable basis for distribution of the 

fund and that to justify an increase or decrease from its 

previous year's award, the proponent would have to prove changed 

circumstances. 12/ An appeal of the decision is pending. 
58/ 

The term "burden of proof" should be distinguished from the 

ultimate burden of persuasion. Courts have held that the term 

"burden of proof" as used in section 556(d) of the APA means the 

burden of coming'forward with proof, not the ultimate burden of 

persuasion. 
59/ - . 

The terms were construed by the District of Columbia 

Circuit, which held that if a party has the burden of proof, it 

56/ National Cable Television Ass'n v. Copyright Royalty 
Tribunal, 724 F.2d 176, 186 n.15 (D.C. Cir. 1983). 

57/ 48 Fed. Reg. 9564 (1983). 

58/ The discussion of changed circumstances contained in this 
memorandum is limited to the doctrine as it affects the 
burden of proof. A more-detailed consideration should await 
judicial discussion of the concept. 

59/ Environmental Defense Fund, Inc. v. Environmental Protection 
Agency, 548 F.2d 998 (D.C. Cir. 1976 ) cert, denied, 431 
D.S. 925 (1977). 
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must initially come forward with sufficient evidence to demon­

strate the reasonableness of its position. Once that threshold 

is crossed, it is incumbent upon the opposing party to rebut the 

showing. 

As stated in the legislative history of the APA: 

That the proponent of a rule or order has the burden of 
proof means not only that the party initiating the 
proceeding has the general burden of coming forward 
with a prima facie case but that other parties., who are 
proponents of some different result, also for that 
purpose have a burden to maintain. Similarly the 
requirement that no sanction be imposed or rule or 
order be issued except upon evidence of the kind 
specified means that the proponents of a denial of 
relief must sustain such denial by that kind of evi­
dence. For example, credible and credited evidence 
submitted by the applicant for a license may not be 
ignored except upon the requisite kind and quality of 
contrary evidence. No agency is authorized to stand 
mute and arbitrarily disbelieve credible evidence.§2/ 

In future proceedings, the Tribunal should continue its 

common-sense approach to determining burden of proof. The party 

desiring to change the status quo has the burden of showing by a 

preponderance of the evidence that the change is warranted. Each 

party has the burden of establishing a prima facie case with 

respect to its position. 

IV 

MISCELLANEY 

A. Scope of Cross-Examination 

The Tribunal has requested guidance on the proper scope of 

cross-examination of witnesses at their hearings. Federal Rule 

of Evidence 611(b) provides: 

60/ S. Rep. No. 752, 79th Conr., 1st Sess. 22 (1945). 
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Cross-examination should be limited to the .subject 
matter of the direct examination and matters affecting 
the credibility of witnesses. The court may, in the 
exercise of discretion, permit inquiry into additional 
matters as if on direct' examination. 

Thus, generally, questions on cross-examination should only 

relate to the subject matter of direct examination. Following 

are some examples of the operation of this rule and its general 

principles. 

In Rose Hall, Ltd." v. Chase Manhattan Overseas Banking, 
61/ 

the court affirmed a trial court decision limiting the scope of 

cross-examination. A surveyor was called to authenticate a 

survey of a tract of land. On direct examination, the surveyor 

was not asked about the water system the property had which could 

affect the value of the property, but the subject was raised on 

cross-examination. The court disallowed the cross-examination 

because it clearly exceeded the scope of direct examination. The 

court noted that other witnesses could have been cross-examined 

who had testified about the water system, or any witness could 

have been tendered it desired on the subject: 
Having failed to seize the proper opportunity to 

pursue this line of questioning, [plaintiff) cannot be 
permitted to cry foul at this late stage .§2/ 

In Caisson Corp. v. Ingersoll-Rand Co. 
.63/ 

a witness called 

to testify about the performance of a drill bit was qualified as 

an expert on the basis of experience and not technical education. 
61/ 576 F. Supp. 107 (D. DE 1983). 

62/ Id. at 158, • 

£3/ 622 P.2d 672 {3rd Cir. 1980). 
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The trial court ruled that cross-examination on technical matters 

involving knowledge of physics and metallurgy would not be 

proper, a ruling affirmed by the appellate court: 

However, counsel for [defendant] was questioning him on 
technical matters, involving knowledge of physics and 
metallurgy, which were unrelated to the basis of his 
expertise, which was experience.^i./ 

In Harris v. V.S..§2/ the trial court had limited the-

testimony of an expert witness to "ten more minutes'" and was 

affirmed by an appeals court. Opposing counsel objected to the 

limitation but made no offer of proof as to the nature of 

additional cross-examination. The Court of Appeals, upholding 

the trial court's effort to expedite the trial, looked at the 

nature of the examination in chief and the length, duration, and 

effectiveness of the cross-examination that was permitted. 

Miller v. Pniversal City Studios, Inc§°-' involved a suit 

for copyright infringement where the trial court allowed the 

plaintiff to testify regarding the similarities between his work 

and the allegedly infringing work. When the plaintiff and his 

expert witness were being cross-examined, the court refused to 

allow questions regarding their having copied from previous works 

in their own writing. The trial court, in ruling that cross-

examination on this matter would not be allowed, had held that 

that line of questioning was not relevant to the central issue in 

the case, the alleged copyright infringement. 

.64/ Id. at 682. 

65/ 350 F.2d 231 (9th Cir. 1965).. 

66/ 650 F.2d 1165 (5th Cir. 1981). 
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B. Scope of Redirect 

Generally, since the party that called the witness has the 

opportunity during direct examination to obtain from that witness 

all the facts relevant to the party's case, the scope of redirect 

examination is limited, even-more so than the scope of cross-

examination. On redirect examination, the questions should be 

limited to eliciting information necessary to explain, in a more 

favorable light,- facts brought out on cross-examination that tend 

to discredit or weaken the. party's case. Also, redirect may be 

used to elicit facts which cross-examination has developed 

relevant to the party's case. As Higmore states: 

Honest misjudgments and inadvertent omission often 
occur during the direct examination, and the repetition 
of particular parts may be desirable; while, on the 
other hand, the only danger to be guarded against is 
the unfair misleading of the opponent by the reserva­
tion of important testimony until the redirect examina­
tion, when he may have dismissed the needed witness in 
opposition. 

67/ 

In Walker v. Firestone Tire & Rubber Co.,.6-!/ the appellate 

court found that the trial court had erred in refusing to allow 

questions which would have served to explain an apparent incon­

sistency between the witness's statements on direct examination 

and on cross-examination. On direct examination, an expert 

witness projected a certain level of alcohol in a deceased's 

blood at the time of an accident, based on the actual level found 

(cont.) 

67/ 6 J. Higmore, Wigmore on Evidence (Chadbourn Ed. 1976), S 
- 1896. . 

68/ 412 T.2d -60 (2nd Cir. 1969). 
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in a test made several hours later. On cross-examination, the 

witness was asked whether he could say with any reasonable > 

certainty whether the blood alcohol level when the patient 

arrived at the hospital was higher than the test results, which 

took place several hours later, indicated. The expert witness 

replied that he could not. Counsel, on redirect, sought to ask 

the expert whether it was probable that the decedant's blood 

alcohol level was higher than the test showed several hours 

later. ' . . 

In Clayton Center Asso. v. Schindler Haughton Elevator, 
69/ 

the trial court refused to allow questions on redirect 

examination about an estimate the witness had made, stating that 

this would amount to improper summarization of the witness's 

deposition. The appellate court disagreed because the questions 

related directly to estimates testified to by the witness on 

cross-examination. 

In Ramsey v. Honeywell,10/ the plaintiff's expert witness 

had testified that he had been called upon to examine and evalu­

ate a number of valves, including those of the defendant. On 

cross-examination, the witness was asked to name the company 

whose valves caused the most trouble, and he named a company 

other than the defendant. On redirect, the witness was permitted 

to testify that he had also encountered problems with the 

defendant's valves because his testimony on cross-examination 

69/ 731 F.2d 536 (8th Cir. 1984). 

70/ 540 F.2d 932 (8th Cir. .1976), ,? : , 
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left the impression that defendant's valves were safer than those 

of other companies. Since the defendant had raised this issue, 

it was clearly within the discretion of the trial court to allow 

the plaintiff to attempt to rebut that impression. 

C. Subpoena and Discovery Power ' 

The Tribunal has asked us to examine the subject of subpoena 

power and to recommend whether the Tribunal should seek it. 

Subpoena power is the power to require, under law, the appearance 

of a witness or the production of documents. It may be useful to 

examine subpoena power in conjunction with the process of 

discovery, which is the mechanism one party in an adversarial 

proceeding uses to obtain from another party information relevant 

to the controversy. Discovery is widely used in court proceed­

ings, and, to a much lesser extent, in administrative proceed­

ings, to define, simplify, and reduce the issues at the trial or 

hearing, to allow proper preparation for the trial or hearing, 

and to prevent surprise. *• 

The Tribunal's enabling statute does not grant it subpoena . 

or discovery power, and it appears that where Congress wishes an 

agency to have that power it grants it specifically. 21/ The few 

cases which bear on the subject suggest thai absent a specific 

legislative grant, an agency like the Tribunal lacks subpoena 

power and cannot read it into other enabling language. On the 

other hand, it is probable that the Tribunal's broad enabling 

71/ See, eg., 49 D.S.C. SS 10321(c), 11913, granting subpoena 
power to the ICC. 
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languageZl/ gives it the power to promulgate regulations estab­

lishing discovery procedures.12.' However, absent the power to 

subpoena, it is questionable whether the discovery regulations 

would have the "teeth" necessary to make them effective. 

Although the tightened evidentiary procedures recommended in 

this memorandum should lessen the need for subpoena power, we 

nonetheless recommend that the Tribunal petition Congress for 

such power and that, concurrently, the Tribunal promulgate 

discovery procedures. Both subpoena and discovery powers should 

prove useful tools. We have discovered at least one instance 

from our conversations with members of the Tribunal bar which 

suggests the need for subpoena power: the lack of access to 

information and witnesses from cable operators during the cable 

royalty distribution proceedings. Since the cable operators are 

the marketplace for the copyright owners and the Tribunal's 

mission is to determine the relative marketplace value in allocat­

ing the fund among the claimants, greater access to information 

and witnesses in this proceeding is critical to the Tribunal's 

mandated duties. Of course, during rate adjustment proceedings 

that are scheduled to take place every five years, cable 

. 72/ 17 U.S.C. S 803(a). 

73/ See, contra. Federal Maritime Comm'n v. Anglo-Canadian 
Shipping Co., 335 F.2d 255 (9th Cir. 1964), a decision which 
has received hostile criticism, e.g., K. Davis, 
Administrative Law Treatise S 14.8 (1980 Ed.). For a 
decision representative of the prevailing view, see Federal 
Communication Comm'n v. Schreiber, 381 U.S. 279,. 290 
(1969), where the Supreme Court held that administrative 
agencies should be free to fashion their own rules of 
procedure and to pursue methods of inquiry capable of 
permitting them to discharge their multitudinous duties. 
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operators have interests adverse to those of the copyright owners 

and may therefore object to revealing such information on an 

annual basis to copyright owners. Given such adversity, subpoena 

power may be essential. 

He have examined similarly-situated agencies with regard, to 

subpoena power. The General Accounting Office's ReportlA/ on the 

Tribunal's operations examined seven similarly-situated agencies 

and found that all possessed subpoena power. The report stated: 

He have found that it is highly unusual for 
a regulatory or rate setting organization 
such as the Tribunal to lack subpoena 
power.25/ 

A 1974 report by the Administrative Conference of the United 

Statesli/ confirms this assertion. That report found only a few 

instances where agencies did not have subpoena power. In those 

instances, the lack of subpoena power was confined to specific 

types of hearings within the agency. 

74/ The Operation of the Copyright Royalty Tribunal, Hearings 
Before the Subcomm. on Courts, Civil Liberties and the 
Administration of Justice of the House Comm. on the 
Judiciary, 97th Cong., 1st Sess. (1981) (testimony of Wilbur 
D. Campbell). 

75/ Id. at 15. 

76/ R. Berg, Explanatory Memorandum in Support of 
Recommendations 74-1, Subpoena Power in Formal Agency 
Proceedings, 3 Recommendations and Reports of the 
Administrative Conference (1973-74) 408. 



288 

C. MAGAZINE AND NEWSPAPER ARTICLES 

CRT: SMALL "COG," BIG CLOG? 

(By Hale Montogmery) 

"We are just a small cog in a very big wheel involving the dissemination of enter­
tainment in this country. 

This modest assessment of the role of the Copyright Royalty Tribunal in the swirl­
ing controversy over royalty fees is offered by its new chairman, Marianne Mele 
Hall. 

Even in a city where numerous small agencies often bloom unseen and unheard 
in the bureaucratic bush (e.g., Foreign-Trade Zone Board American Battle Commis­
sion, Gorgas Memorial Institute of Tropical and Preventive Medicine, etc.), the 
Copyright Royalty Tribunal (CRT) stands back as one of the more arcane Washing­
ton public bodies. 

Operating from leased office space with linoleum tile floors and no hearing room 
the agency has, by federal government standards, a small budget of about $725,000 
per year, a tiny staff—and a large mandate from Congress. It will collect about $80 
million in royalty fees from cable television operators for 1984. 

Former Chairman Thomas Brennan, noting the absence of a conference room, 
once cracked, "We haven't had to meet in the park yet, but the day may come." The 
agency uses borrowed conference facilities at the Postal Rate Commission and else­
where around town to conduct hearings. It probably is one of the few agencies to 
call off a hearing because of rain. This actually occurred one day in 1982, when 
none of the staff had an umbrella and it was necessary to carry documents and 
papers several blocks in a downpour. 

The Tribunal on the average conducts about 60 days of hearings a year. This year 
may be an exception. Despite its relative anonymity, it is expected to be an early 
focal point of cable industry efforts to combat higher royalty fee payments. 

What threatens the Tribunal's year-in and year-out obscurity this year is the fact 
that it must conduct hearings (every fifth year) to adjust the rates of congressional-
ly-mandated compulsory license fees to cost-of-living changes. 1985 is a COLA year. 
But the real controversy centers in the 3.75 percent rate the Tribunal set in 1982 for 
certain distant signals freed from the FCC regulation. 

"Its obvious that we're going to have a full blown proceeding," conceded Hall 
during an interview in her office where the windows overlook a service alley. 

At present the Tribunal has a trio of commissioners: chairman Hall, a Washing­
ton-area lawyer; Mario F. Aguero, an owner of the Havana East Restaurant in New 
York City, both newly appointed in July of last year; and Edward W. Ray, a former 
Capitol and MGM Records executive and vice president of Eddie Ray Music Enter­
prises, the only Reagan holdover appointee. 

There are two vacancies; sources indicate that the White House has no plans to 
fill them. Each commissioner has a personal assistant; there is no professional staff, 
although chairman Hall is in the process of hiring the first full-time legal counsel in 
the Tribunal's history. 

She would like a full-time staff economist too, "but it's just not in the budget." 
Congress created the CRT in 1976 to oversee the rate structure of the Copyright 

Act. Under the Act, the cable industry pays compulsory license fees for broadcast 
programs it takes off the air and retransmits, rather than negotiating prices individ­
ually with every programmer or copyright owner. 

WIDE DISCRETION 

The mandatory hearings by the CRT this year, which are to adjust the compulso­
ry license fee schedule, are considered to be fairly mechanical. The CRT may use 
the Labor Department's Consumer Price Index, or some other recognized index, to 
adjust fees accordingly for the five-year review period. 

However, the CRT has wide discretion over rate fixing "We can set rates however 
we determine them," emphasizes Hall. And the Tribunal in the past has done just 
that. 

In 1980, the FCC withdarw prohibitions on the use by cable systems of signals 
from distant independent TV stations. It opened the way for cable systems to import 
signals from distant cities to add program variety, and ushered in superstations. But 
the CRT then stepped in to establish rates for these "new" signals not specifically 
covered by the schedule of compulsory rates listed in the 1976 Act. 



289 

In 1982, the Tribunal found that "a fair distant signal is 3.75 percent [of gross 
revenues]." This meant fees 15 to 20 times higher than the compulsory fees being 
paid for other programming by the cable industry. 

The result has been a furor in the cable industry and in Congress, with com­
plaints over higher fees rising to shriller levels every year. The motion picture in­
dustry and other copyright owners, in contrast, complain that the fees are too low. 

Rep. Robert W. Kastenmeier (D-Wis) chairman of a House Judiciary subcommit­
tee on copyright matters, thinks the CRT has overstepped its authority. He called 
the 3.75 percent fees "arbitrary, capricious and an abuse of the discretion placed in 
ther Tribunal by Congress." At another point he accused the Tribunal of "trying to 
set policy, not rates." 

The commissioner at the time disagreed. They responded that they used good 
common sense in setting the rates for copyrighted distant programming, basing 
their decision on marketplace values for creative materials. 

Although the CRT cannot review its 3.75 percent decision unless petitioned to do 
so, few believe it won't be considered. And when that happens, many in the cable 
industry are convinced that the Tribunal is predisposed to favor copyright owners. 
Dr. John C. Malone, president of TCI and chairman of the NCTA copyright commit­
tee, predicted at the Western Cable Show in Anaheim that the 3.75 percent issue 
will come up, that the Tribunal will hike it to 5 percent and that "there's not a hell 
of a lot we can do about it." 

The principal debate at the Western Show, however, centered not so much on the 
CRT, but on how the industry might win copyright reforms through Congress, and 
through the courts. The general congressional consensus: to concentrate efforts on a 
bill narrowly aimed at correcting "inequities" in the current law, rather than push­
ing for a comprehensive rewrite of the Copyright Act. 

In Anaheim, Jack Valenti, head of the Motion Picture Association of America 
(MPAA), called for cable and programmers to cooperate, not fight over copyright. 
The programming offered by the MPAA and others "is the key." 

"It, and it alone, unlocks the door to enduring success," he exclaimed. 
Cable operators, Valenti said, are paying only about 22 cents a month per sub­

scriber in royalty fees, less, for example, than their monthly mailing costs to subs. 
And only 192 cable systems paid for any distant signals at the 3.75 percent rate, he 
claimed. But, he warned, "if the cable industry determines it wants to start a war, 
then we are prepared to defend ourselves." 

Copyright reform however, is not the Tribunal's bag. "The Tribunal is just a hear­
ing body," says Hall. "We have no regulation-writing functions. The Copyright 
Office (in the Library of Congress) does that. We so not have the staff to do that. We 
are involved in setting rates." 

But it is this critical rate-making function that is expected to be the object of the 
opening battle over copyright this year. And once the parties are marshalled in evi­
dentiary hearings before the little CRT, the game can get complicated. The ployers 
include, among others, professional sports interests, cable television, motion picture 
studios, consumer groups, broadcasters, networks and independent producers. 

In previous hearings, pleadings have become intense. Opposing sides employ A.C. 
Nfelsen ratings, attitudinal surveys, market penetration data, economic sudies of di­
minishing returns, audience fragmentation reports and, of course, critiques of each 
other's data. 

Among the players, there are potential conflicts within conflicts: Some broadcast 
networks have cable holdings, some cable companies produce programming and re­
ceive copyright fees (seven of the 10 members of the NCTA copyright committee are 
MSOs, most associated with some programming interests). Most of the major-league 
sports organizations are not so much interested in receiving higher royalty fees, or 
any fees at all, as they are in totally barring cable system carriage of out-of-town 
sports events. 

Broadcasters are more interested in protecting the must-carry rules than in royal­
ty payments, which are not that large a source of income. Steve Effros, executive 
director of CATA, estimated that individual TV stations receive an average of less 
than $4,000 a year in cable royalty payments. But for the MPAA, which receives the 
lion's share (70 percent) of the approximately $80 million paid by cable annually, 
the fees are a significant number. 

And the MPAA, which represents the big-seven movie studios, makes no secret of 
its desire to eliminate compulsory fees entirely, and force cable to bargain for pro­
gramming in the marketplace. "We would just as soon eliminate compulsory license 
fees altogether," says MPAA attorney Fritz Attaway, reiterating his group's ulti­
mate threat in the royalty wrangle. 
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TO BE OR NOT 

When the big players—the cable industry, MPAA and broadcasters—can compro­
mise their differences is not now known. Some deal makers have suggested cable 
might accept higher royalty fees in a trade for elimination of the must-carry rules. 
"It's to early for details," say Effros. "The industry is not yet united on what it 
wants in copyright." 

Meanwhile, back at the Tribunal, civil servant Hall indicates she expects to earn 
her pay ($66,700 a year) this year. "We will give everyone a full, a fair hearing. I 
feel my only goal is to seek a balancing of the equities." 

Commissioner Ray says he expects 60 to 70 days of hearings. 
As for the cable industry argument that the 3.75 percent rate has caused whole­

sale cancellation of distant signals by cable operators, thus defeating the Tribunal's 
objective of wider distribution and increased royalties to copyright owners, Hall 
says, "That will be the centerpost of the testimony." 

Ray says the cable industry will need to substantiate that claim. "We don't have 
the staff to get those figures," Ray declaims. "We welcome the testimony of MSOs 
and other cable companies besides the NCTA." 

Chairman Hall acknowledges that entertainment is big business in this country, 
and the copyright laws are intended in part to promote science and the arts "by 
securing the exclusive use for a period of time of the creations" of various artists or 
inventors. 

"I am not looking to bolster or project one industry or one side. 
"I look at the end result and I see a fine product coming out of Hollywood, out of 

New York, our of Nashville and this whole great country. I see more opportunity for 
young creators. . . and I see a more satisfied public than in any other country in 
the world. There is simply no comparison. 

"I could not jeopardize or interfere with the internal business policies of this busi­
ness," says Hall, and repeats: 

"We are just a small cog in a very big wheel involving the dissemination of enter­
tainment in this country." 
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roadcasting ea Apr 29 
The curious combination at the CRT 

TV> -rtik link In Implementation 
..' Lie Copyright Act of 1976 

h i (ways been the Copyright 
., *y Tribune), whoee mission 

h i . war been matched by resources; 
Cili Is the story of the three 
c . . \ nlttloners now trying to keep up 

The Copyright Act of 1976 placed much of 
i:s hope for marketplace justice in the Copy-

. right :<oyalty Tribunal, a tiny—but increas­
ingly powerful—federal agency that deter­
mines how much cable operators pay for the 
compulsory copyright license and how the 
collected royalties—now amounting to tens 
of millions of dollars a year—are split 
aracnj program producers and suppliers. 
The iticumbem clout is concentrated in the 
hands of three individuals—Chairman Mari­
anne Mete Hall and Commissioners Edward 
W. Vtay and Mario F. Aguero. 

They're a curious combination. Hall, who 
joiual ihe CRT last November, is a 34-year-
old lawyer with a pronounced conservative 
bent who has had more experience in teach­
ing law man in practicing it. Ray, 58, who 
was appointed to the CRT in 1982 and who 
served as its chairman in 1983, is a soft-
spoken former record producer and distribu­
tor. And Aguero, 53, named a commissioner 
last Nay, is a Cuban immigrant and former 
N-.w ;brk businessman and producer of con­
certs, motion pictures and television shows. 

The ihrx have at least one thing in com­
mon: All are staunch Republicans with 
enough of the right connections to secure a 
presidential appointment to the CRT—• sev­
en-year job with a current annual salary of 
nearly 570,000. 

" Only Hall joined the tribunal with any 
kind of background in copyright matters.. 
But that's not unusual. Indeed, during the 
seven-year history of the CRT, only Hall and 
Thomas Brerman, a former congressional 
staffer who helped draft the 1976 act, have 

Agiaro, HlDendftay 

had measurable copyright experience, even 
though the act's legislative history suggests 
that the President appoint "persons whohave 
demonstrated professional competence in 
the field of copyright policy." 

Since its inception, the CRT has earned 
little respect from the industries it affects, 
the Congress or die courts. That* attributed 
to a number of factors, including the inexpe­
rience of most of the commissioners, the 
lack of staff and small budget ($722,000 this 
year) and the absence of clear guidance from 
the Copyright Act. 

The cable industry feels the CRT is inher­
ently biased toward the copyright holders 
and seems to have given up all hope of get­
ting what it considers **a fan- shake from it. 
John Malone, president of Tele<4jmmuni-
cations Inc. and clMip"TTi of die National 
Cable "Television Associaxiooli copyright 

committee, said, "If the cable industry is 
going to get a fair shake, it will be through 
legislation and the courts." 

Three years ago. Senator Charles Mataias 
(R-Md.) told a group of broadcasters rate the 
White House considers the CRT "a useful 
place to put some otherwise embarrataaig 
applications for jobs." And Robert Kasteo-. 
meier (D-Wis.), chairman of the House 
Copyright Subcommittee, has written that 
suboommittee believes the body is "in dire 
need of reform.** 

Moreover, the U.S Court of Appeals in 
Washington has twice stared in tniholding 
CRT decisions: "While we do not sanction 
[the quality of the CRTs explanation). V* 
have regarded [it] charitably in light of the 
tribunal's lack of a professional staff and the 
(relative] novelty of the proceeding. We ex­
pect tie quality of the tribunal's decision­
making to improve with experience." 

As rhe CRT is now constituted, HaJJ is rac 
key player, not so much because she is cur­
rent chairman, but bwt'rtf of her iwf»wi**i 
to improve the mncb-maligned agency by 
tightening up procedures, restructuring its 
**H*f*'^TT^P and ^̂ j*H»̂ fiifftff the aooooV 
nets of its opinions. 

Her interest in copyright goes back to * e ' 
summer of 1977 when she worked as an 
intern at the Copyright Office of the Library 
of Congress, the agency that acnnHy col­
lects and disburses the cable copyright fojs. 

Stnee being graduated from Rutgers Law 
School m 1978, Hall has taught taw, worked 
for several banks and has become involved 
with a nurnbfr of right-wing giuupa. 

Most of her teaching has been done at 
Northern Vinrinia Law School in Alexan­
dria, Va.. which HaD describes as a "saaal 
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private school with a part-time program." 
Calls to the school, which is not accredited 
by the American Bar Association, are an­
swered by a recording describing the school 
as **the weekend-only law school," and of­
fering information through a post office box. 
Returning a call left with his answering ser­
vice, Alfred Avins, the head of die school, 
said Hall is an "instructor" at the school, but 
declined further comment. 

In the fall of 1981, she taught one semes­
ter of estates and wills at Antioch Law 
School in Washington, where her conserva­
tive values often clashed with those of the 
liberal students and faculty. According to 
Antioch professor Richard Rubenstein, who 
hirjd Hall, she "did very well.** He remem­
bers that she would "provoke her students by 
saying things she knew diey would disagree 
with." And, he said, she was always pre­
pared to defend her views. "She talks back," 
be said. "She doesn't take s . . . from any-

- one." 
Hall says she also taught one semester of 

l a w in me business environment" in the 
business school of die University of the Dis­
trict of Columbia in the spring of 1981. 

— Some of Hall's conservative views are dis­
tilled in a 71-page booklet—"Foundations in 

' Sand"—that she helped write and publish 
wim two odiers, Lawrence Hafstad and John 
H. Morse, in 1982. 

The booklet's most controversial chapter 
may be the one that addresses The Minority 
Problem. It argues that black males are at a 
disadvantage in Western culture because of 
the "10,000 years of selective breeding" that 
allowed diem to thrive in die African jun­
gles. "Black male youths have great difficul­
ty overcoming their millenia of breeding for 
short-sighted, high-eneigy solutions to prob­
lems," it says. "Their race has skipped die 
centuries of training which has produced in 
other races die discipline, foresight and tol­
erance of drudgery, necessary for success in 
the agricultural and industrial ages in the 
temperate zones " 

It's possible for black males to overcome 
their genetic handicap, the booklet says. 
And to help them, it says, die country should 

LPTV grants. FCC has tentatively granted tow-power television applications of Mountain TV 
Network for channels 52 and 54. Hazen. N.D.; 45 and 47. Hamilton. Mont.; 64, Malta. Mont.; 
55 ,33 ,31 ,63 ,67 .61 .59 and 65, all Bonilla. S.D.; 60.68.62.56.64 and 58. all Chamberlain, 
S.D.; 36.44,54 and 60, all Wishek, N.D.. 23.25.62,64 and 31, all Dubois. Wyo.; 62, Rugby 
N.D.; 20.28 and 36. Wheatland. Wya; 66. Reva, S.D.; 49.51 and S3. Hyannis. Neb. It also has 
tentatively granted applications of Stale of Alaska for ch. 24, Trapper Creek. Alaska; Douglas 
Televiewers Inc., ch. 2. Douglas. Ga.; Steven C. Nelson, ch. 6. Fairmont N.D.; Harlan L 
Jacobsen, ch. 12. Mitchel & Wbonsocket. S.D.; Graphic Scanning Corp., ch. 69. Wichita. 
Kan.; State Board of Directors for Educational Television, ch. 9, Mitchell. S.D.; Bear Paw TV 
Grub. ch. IT, Uoyd, Mont.; John W Smith Sr. and Mary L Smith, ch. 5. Jeflersonville, Ind.; 
Regents of the University of New Mexico and Board of Education of the City of Albuquerque, 
ch. 32. Albuquerque. N.M.; Arapahoe County TV Club, ch. 30. Gallup, N.M.; North Tillamook 
County Translators Inc.. channels 53.44 and 57, Fbckaway (and vicinity). Ore.; Kentet, ch. 
47, Boise, Idaho; North Sherman TV Co-op, ch. 67, Wasco. Ore.; World Out Reach For 
DeOverartce, ch. 60, Keokuk, Iowa, and Five County Pubuc Teleconimunkations Project, ch. 
62. Lake George, Coto.:-.- :- .-- „ •'- ;;.J>.-1 ._*: . • £&. t 

set up a "separate, but superior school sys­
tem" for blacks. Because black males resent 
die authority of whites and females, it says, 
die schools should have male teachers and, 
whenever possible, fonner star athletes as 
principals. Black students who accept "the 
work ethic*' would qualify for integration 
into "die majority schools," it says. 

The chapter proffers other unconventional 
ideas. It asserts dial "life is still cheap in 
Africa," citing Idi Amins reign of terror in 
Uganda. It also contends that slavery was an 
African tradition and that it died out in Euro­
pean cultures because it proved "ineffi­
cient." 

Although she told the Senate Judiciary 
Committee that she "co-authored" die book­
let, Hall told BROADCASTING die ideas are 
really those of Hafstad and that she acted 
primarily as an editor. She doesn't, however, 
disavow die booklet and die ideas it con-

March 1979 and May 1980. She says she 
also set up a system to aid die bank in mak­
ing sure it stays in compliance, wim federal 
and city EEO laws. ^ J 

In 1981, Hall worked wim Lieutenant 
General Daniel O. Graham (U.S. Arm* 
now retired) and odiers on "High Frontier. A 
New National Strategy," a study dial pro­
posed die "strategic defense initiative" tint 
was later adopted in part by die Reagan ad­
ministration and popularized as "Star Wan." 
t h e study also spawned a permanent aneni-
zation. High frontier Inc., on whose boacd 
of advisers, according to project director 
Graham, Hall still serves. Graham strongly 
endorses Hall, calling her a "brilliant young 
woman." —•" 

And over die past few years, Hafl has also 
advised and contributed money to die Lead­
ership Foundation, a conservative group 
headed by fonner broadcast newswoman 

our problems," she said. 
Aldiough "Foundations in Sand" firmly 

rejects "affirmative action" as a means of 
improving die lot of blacks and other minor­
ities in business. Hall says she helped imple­
ment an Equal Employment Opportunity 
program for Washington's Riggs National 
Bank when she worked for die bank between 

CPB budget hearings. The threat of the administrations $14 million rescission of the Corpo­
ration for Public Broadcastings proposed fiscal 1987 appropriation, died last week. The 
White House recommended that Congress cut the $200 million proposed for CPB to $186 
million; however, 45 legislative days had passed since the rescission request was filed. Since* 
Congress had rot voted on it, the requested cut expired April 24. In an attempt to avoid a third 
Presidential veto, CPB has also supported the administrations proposed FY 1988 appropri­
ation of $214 million. Wrth that, $108.3 million would go to noncommercial television stations 
in the form of community service grants (CSGB); $36.1 million for national television program 
production, and $48.2 million for radios CSG program and national radio program produc-
tiori, CPB Chairman Sonta Landau told House Appropriations Subcommittee members April 
18. 

At a Senate Appropriations Subcommittee hearing last Thursday (April 25), CPB Landau 
ofsred her 'personal observations about CPB* priorities": Public broadcasting 'can, and 
should play a meaningful role in educating Americas children"; CPB was "committed to 
opening up the benefits of public broadcasting to the physically impaired*; public broadcast­
ing 'should never become preoccupied with ratings,' and norcomrnercial broadcasting 
.should do "more in the area of public affairs.' For the last, she would like to see 'more 
extensive coverage of Congress, * including programs d f e n ^ an histork^ prospective on it. 
She also wanted to attract more "innovative producers' of childrens programing to noncom­
mercial broadcasting, she said. Among other topics discussed during the hearings was 
CPBs relationship with National Pubuc Radio. Pfister told the House subcommittee members 

. l^NLCf1B.had /a "testy" relationship with the funccfTrmercial radio network. 

tains. The booklet was intended "to stir Martha Rountree. According to Rountree, 
thinking into alternative methods of solving / f a n e of the goals of the group is to "clean up" 

• U television by encouraging grass-roots pro­
tests against excessive sex and violence on 
television. Like Graham, Rountree praises 
Hall as "one of the most conscientious peo­
ple I know I don't know anyone with 
more integrity. She'll do her homework and 
she'll be fair." 

Hall anticipates dial the remainder of 
1985 will be busy for die CRT. "I dont drink 
we are going to get a day off for the scat 
eight months," she said. The proceeding to 
determine die distribution of the 1983 copy­
right pool, which amounts to around 585 
million, will be more complicated, and, pos­
sibly, more contentious than ever, she said. 
For the first time, she said, the pool includes 
fees stemming from die CRT's 1982 rate in­
creases—3.75% of gross revenues for dis­
tant signals added by cable systems after die 
FCC dropped its distant-signal rules and an 
across-uSe-board bike on all distant signals 
to compensate copyright holders for the 
FCC's elimination of die syndicated exclu­
sivity rules. 

At die same time, she said, the CRT will 
probably have to launch a proceeding to re­
view the 3.75% rate and die so-called syndi­
cated exclusivity surcharge. Turner Broad­
casting System, owner of superstation 
WTBsrjV) Atlanta, has already petitioned me 
CRT to review die 3.75% rate for cable sys­
tems wishing to add the superstation. And, 
she said, she expects odiers to petition for a 
broader review and trigger a "fbll-blova 
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;roceeding." 
One task the OCT win oot have to perform 

jiis year is *^wfmg on to adjustment of the 
rjpyrigtafeesforinflation.Tbecableino^us- , 
17 ana the programcrs got together earlier ; 
•jui year and agreed to increase the me* 1 
nearly 12%, obviating the need for the OCT 
?roceediiig. "The inflation proceeding is 
rrerty much laid to rest," Hall said. 

Todothejobanddoiirighi.Hallfeebthat | 
he CRT must have tomediing it has never , 
-ad: a competent "professional staff** to sup- I 
:on the work and decisions of the commii-
•ioneri. She has already hired the CRTs first 
reneral counsel—former FCC attorney R o b i ' 
m Cusler—and would like to hire at least/ 
:wo more lawyers, an economist and an ac-[ 

Although trcCopyright Act specifies five : 

.ommiuioneri. Hall believes it can get 
Jong with just dm*. In fact, she believes 
&e arpoinunect of two more commi wooers 
would *"be a frightful waste." She said she 
?bus to ask Congress to allow her to use 
mone> earmarked for die absent comma- ' 
>ione9 for additional staffers. 

Once the upcoming distribution and rate-
,-svi.rv proceedings are wrapped up. Hall 
said she would like to explore rewriting parts 
of the Copyright Act to "seejf we cant offi-
.-ially reorganize the [CRT] into a more 
workable structure** with three commiwioo-
;rs and sufficient staff. (She said she would 
2io like to sec a rewrite of Sectioo 111 "to 
rnakc it more readable. That thing is just like 
mud.") 

In preparation for this year's hearings, 
', Hall said she is also in the process of rcform-

J13 the procedures "to give them morestruc-
rre and more consistency." The CRT has 
.lired a law firm to help analyze the proce­
dures and recommend improvements, she 
iaid. 

"The next big headache... is really beef­
ing up our opinions, our determinations, so 
•Jut they have more substance than they 
have had in the past,*' she said. That is 
going to be a project in which I wish my 
legal counsel had a half a dozen •Tthtirm 
because the detenninations we come out 
i-ith this year are going to be major.** 

Despite her conservative credentials, or 
perhaps because of mem. Hall is a drdictitrd 
reformer—at least when it comes to the CRT. 
"I think mis agency needs a total overhaul,*' 
she said. "When every determination results 
ji people storming die courts and storming 
:he Congress, that says to me that this agen-
:y is not doing the job that it was expected to 
JO. 'You expect half the sides to be unsatis-
:~.;d. But when the biggest takers are still 
-issatiified, h tells me we have to look at 
what we are doing and why." 

The cable industry has long maintained 
run the CRT has a bias in favor of the copy­
right holders. This bias, they say, was mani­
fested in 1982 with die CRT rate increases. 
"It's not so much a function of bias," said 
Hall in response to the charge. "It's marc a 
runction... of inactivity. IF [the previous 
:ommissioners) did more, studied more, 
worked harder toward finding a better an­
swer then maybe some of the Hiy^trnt 
from all sides would have been ameliorated. 

"I'm not going to sit here and say I'm 

going to make it all better. I don't know if I 
can^ said HaD. "But I do know mat I will 
wont as hard u I can to try to find better 
solutions." 

Of'h* m r e e CODunissionen, Ray now has 

m 1983. He.ia the only currem cenranssioa-
er w have participated in the controversial 
*. ty*> rate hike proceeding. Ray sunDOTted 
the increase. " ^ 

Like Aguero, Ray has strong ties wim the 
enttnanunent industry. His career spans sev-
• ^TP m ** nouic industry begnminx 

«oord Sales, a record distribution firm in 
LofAngeJes. In 1935, he joined Imperial ! 
Reoonls, another L « Aiigeles nxordd^ri-
Dunoo firm, as national pranxtion manager. • 
"x five years, be worked for CapaoJ Re- ' 
cords, eventually becoming a vice president, ' 
•nd later joined MGM Records w h e r e * i 
served as senior vice president 

Ray left MGM Records in 1974 to cstab-
fiS.-6*1-? R a y M u r i c Entopnw. whose 
holdings included a recording studio, musk 
Polishing and record production divisions 
The conmamfalso operated the Tennessee 
College of Recording Am, a vocational col­
lege for those interested in the reccrdim 
busmen. In 1979, Ray reamed to Los An­

geles as president of California Multiple In­
dustries toe., a real estate and music consult­
ing company. 

In California, be was active in Republican 
politics and was a California state co-chair­
man for Republican Black Voters for the 
Reagan/Bush Campaign in 1980. And dur­
ing the 1984 campaign Ray served on die 
national advisory committee of the National 
Black Republican Council and was an active 
Republican Eagle in 1983. 

(He received a bachelor of professional 
studies degree from Memphis State Univer­
sity and studied in business ^•"""ffratwin at 
Los Angeles City College.) 

Nominated initially to fill the unexpired 
term of Clarence James, Ray was reappoint­
ed far a full term which expires September 
1989. At the time of bis second confutation 
before the Senate, there was some congres-
nonal cooceni that Rays background in die 
record industry might compromise his posi­
tion at the CRT. Nonerhelets those concern! 
were quelled.. And as Ray explains: T h e 
position of die people at theTwhht House 
who recommended me was that they fell it 
was time to have someone at an agency in 
Vftshington who was not die typical \vash-
ington lawyer type, but someone who had 
business experience, who had a practical 
working knowledge, dun can give a different 

perspective." Moreover, Ray say* that when 
me 19S7 recording rate proceeding comti 
before die tribunal he will not psiucipate if 
die parties feel it's necessary. 

As for die size of die CRT, Ray agrees 
wim Hall dial it should be reduced from five 
to three commissioners. He says be has al­
ways taken dm position. He also backed the 
decision to hire a chief counsel. During his 
chairmanship, wim the help of then commis­
sioner Karhcrine Ortega, Ray was able to get 
a budget set aside to hire a chief counsel. But 
he faded to convince die rest of his col­
leagues. He's now "very happy" they finally 

However, d m i as far as he win go. He 
doesn't see any need for more staff or a fufl-
time economist. "Unless dwe are additional 
responsibilities given to die CRT I drink it 
would be a terrible waste of time and money 
to have a fuU-time economist. As to whether 
we might hire an outside economist far a 
specific project, dial's another dang daw I 
would probably support," Ray said. 

Ray was reluctant to |*n"it"1* on the 
Turner petition, although be expressed sur­
prise that die CRT hadn't been petitioned 
sooner for a review of die 3.75% rate. 

"By no means am I closing my mind or 
making prejudgments as to what a review 
might turn up," be said. *1fc4y decisions are 
based on die record before as If die re­
cord has changed, if other dungs are present­
ed dien, of course, I have no idea what my 
vote will be on die appeal until dm record u 

""" is view on die compulsory license b si-
miliar to Hall's. "I have always taken a posi­
tion that if and when die industries can de­
velop an internal wwh«n*<m in which they 
can negotiate themselves in a free market 

J atmosphere—I would love to see dm day 
V happen—I think then dm there certainty 
\would be no need for die CRT or anydiing 
[like die CRT. I am not convinced at dtis 
(point, in fact I know at this point, diey have 
[opt been able to do dm." 

Ray has had some doubts about Che CRTs 
role from die very beginning. He questions 
whether "taxpayers should be responsible 
for time kinds of actions." However, "as 
long as Congress does not change it and as 
long as die industries themselves cannot de­
velop die kind of mechanisms so dm they 
can do it themselves, I don't tee any other 
way," he added. 

But as far as copyright reform goes, Ray is 
not anxious to become entangled in such an 
endeavour. What's more, be said, it's not m 
die CRT • mandate to seek reform. **I would 
oot be in favor of a member of the tribunal 
becoming a lobbyist on die Hill." 

If cable operators petition die CRT to low­
er die 3.75% copyright rate, tiicy will have 
to deal wim at least one unsyamsthetic com­
missioner, Mario Aguero. Asked what be 
draught about die rate, Aguero said, **1 don't 
dunk it's too much, the 3.75%." And. ippar-
eotiy unaware of die NCTAs ill-fated court 
appeal of die rate, he added, "So far today 
we haven't had any challenge of die 3.75%. 
What do you dunkr 

Aguero w u appointed in May 1984 to fill 
out the unexpired term of die late Marytai 
Burg (Burg died in May 1983) and was reap- -
pointed in September 1984 to a full seven-
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year term. He says he received - bachelor's 
degree in science and letters from the Cama-
guey Institute before leaving Cuba in 1960, 
iid a degree in business administration from 
Havana University. 

Soon after arriving in the U.S., Aguero 
founded Enterprises Latinos, which dubbed 
Spanish soundtracks onto English movies, 
and Artists in Radio. Television and Specta­
cles, a union for foreign performers. Neither 
company nor union exists today. 

Aguero became involved in other show 
' business jobs and ventures. Calling himself 
3 "theatrical entrepreneur;" Aguero says he 
served as a talent consultant for several Latin 
American television stations and says he 
produced numerous concerts, stage and ra­
dio shows at Carnegie Hall and Lincoln Cen­
ter. He cites his production of "Roberto Igle-
sias Ballet Espanol," which appeared on the 
New York stage as well as the Ed Sullivan 
Show and Bell Telephone Hour, as one of his 
major accomplishments. 

Aguero owned and operated a New York 
restaurant. Havana East, for 10 years before 
selling it in 1981. And at the beginning of 
rhis year, he sold off his real estate interests, 
mostly apartment buildings held by Amalia 
Realty Corp. As a CRT commissioner, 
Aguero feels it's necessary- to rid himself of 
any possible conflicts of interest. "As long 
as 1 am here I want to be in the best possible 
shape with the tribunal.'* 

Aguero was particularly active in Presi­
dent Reagan's 1980 presidential campaign 
and in 19S3 was named chairman of public 
relations for the Republican National His­
panic Assembly, a post be held until Feb. 24, 
1985. 

Since his roots are in show business, some 
CRT watchers may feel Aguero will lean in 
favor of the copyright holders. Not so, the 
commissioner maintained. "We are here to 
make decisions in the right manner, We don't 
have any favorites. We make the most hon­
est decision we can afford. It's our job," he 
said. Furthermore, Aguero added, be has al­
ready participated in at least 11 tribunal 
hearings and has not shown.an inclination 
toward any certain entity. **I loved my career 
as a producer, I love actors and performers, 
bat this has nothing to do with the business 
of the tribunal," he said. 

Aguero also deflects any criticism that all 
the commissioners should have some back­
ground in copyright law. "I think,we com­
bine a good team here. That team represents 
people who know the law very well and very 
deeply and people involved in business." In 
his opinion, it's combinations like that that 
have made the "tribunal great in the last sev­
en years." 

Like Hall, Aguero wants to strengthen the 
tribunal. However, he would go about that 
differently. He favors filling the two vacant 
commission seats to give the CRTa full com­

plement. With only three commissioners, 
Aguero fears there will be times the tribunal 
won't be able to assemble a quorum. More­
over, he said, die CRT will have its hands full 
with the 63 hearings scheduled this year. 
And he expects the workload to increase. **I 
think the television industry is growing go 
much mat in the next three yeara we're going 
to surpass the $100 million mark. The more 
money we have the more troubles we're go­
ing to face." (Aguero also thinks the tribunal 
needs an economist.) 

Although it's unclear whether Aguero is a 
hard-line advocate of the compulsory license 
scheme, he doesn't seem anxious to see it 
disappear. "How do yon control the rights of 
the composers and pcrfonueis without a 
compulsory license?" be asked. What about 
turning it over to the marketplace? "I never 
thought of that, I don "t know," he responded. 
The compulsory license has helped a lot so 
far to my knowledge." 

Aguero isn \ the only member of his fam­
ily working for the government. His wife, 
Lilia Lazo, an actress, has joined the Cuban 
service of Voice of America (Radio Marti), 
as an anchor. 

The lawyers who deal with the CRT in 
behalf of the various cable, broadcasting and 
programing lobbies privately question the 
competence of the three commissioners. But 
some are impressed with Hall's enthusiasm 
and determination to reform the agency and 
are hopeful that she can bring some order to 
its procedures and some reason to its deci­
sions. Now, they are waiting to see if she can 
deliver. O 
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Hall assailed for tract called racist 
CRT chairman who began week 
credited with being co-author 
of controversial booklet ends 
week claiming to have had only 
clerical role; she seeks to 
disassociate from racist views; 
House panel skeptical, questions 
whether agency is 'broken'; other 
commissioners' attendance questioned 

The effectiveness of the Copyright Royalty 
Tribunal and the competence of its commis­
sioners were called into question last week 
by the House Copyright Subcommittee, 
which challenged the abilities and qualifica­
tions of CRT Chairman Marianne Mele Hall 
and Commissioners Edward W. Ray and 
Mario F. Aguero during an oversight bear­
ing. Hall, who was the only commissioner to 
appear before the panel, also came under 
serious criticism for her role in the creation 
of a controversial 71-page booklet called 
"Foundations of Sand"—on association first 
disclosed in BROADCASTING'S April 29 is­
sue. 

Indeed, House Copyright Subcommittee 
Chairman Robert Kastenmeier said the tribu­
nal is in "dire need of reform." He said the 
subcommittee has a "classic case of a broken 
agency on its hands." And, he added, **I 
don't know, at this time, whether the agency 
is broken beyond repair." 

Kastenmeier explained that the purpose of 
the hearing was to inquire into whether "the 
agency generally is effective, whether the 
commissioners' relative lack of expertise in 
copyright law has hurt the tribunal, whether 
judicial review has been meaningful, and 
whether the absence of clear guidance from 
Congress on how the tribunal should make 
rate decisions creates a statutory defect that 
must be rectified. 

"A recent article in BROADCASTING raised 
several of these questions," the chairman 
continued. "The article also contained a dis­
cussion of a book, 'Foundations of Sand,' 
authored by Dr. Lawrence Hafstad with 
Marianne Mele Hal) and John Morse. Ad­
mittedly, Chairman Hall authored (or edited) 
the article prior to her appointment by Presi­
dent Reagan as a commissioner. I have sev­
eral questions about 'Foundations of Sand' 
that I will ask during this hearing," he said. 

For the most part, the hearing focused on 
Hall's association with the book. One chap­
ter—The Minority Problem"—has drawn 
the most fire, li holds that "Black male 
youths have great difficulty overcoming 
their millenia of breeding for short-sighted, 
high-energy solutions to problems. Their 
race has skipped centuries of training which 
has produced in other races the discipline, 
foresight and tolerance of drudgery, neces­
sary for success in the agricultural and in­
dustrial ages in the temperate zones " 

However, some members, including Kas­
tenmeier, addressed the subject of the overall 
competence of the agency and its commis­
sioners. There was even some concern ex­
pressed as to why the other commissioners 
were not present at the hearing. It was re­

vealed later, however, that only Hall was 
officially invited. Usually, the chairman is 
accompanied by other tribunal members. 

The subject of die other commissioners' 
absenteeism was raised. "Do the other com­
missioners show up to work five days a week 
on a 9 to 5 basis?" asked Representative 
Mike Synar (D-Okla.). "No, they do not." 
Hall answered. Their attendance record, she 
noted, has "no consistent schedule or pat­
tern." Synar requested a record of their at­
tendance at tribunal meetings. 

"Am 1 correct that the background of the 
other two commissioners is that one is of 
Cuban descent who is a former Olympic bas­
ketball star and the other one is a Chuck 
Berry road manager? Is that correct?" Synar 
inquired. Hall replied, "No." "Do either one 
of them have background in the copyright 
area?" Synar pressed on. Hall said they both 
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had extensive experience in industry. 
Synar also asked that the commissioners 

submit written answers concerning their 
views on the compulsory license and the 
CRT's 3.75% distant-signal rate hike deci­
sion. Hall, however, declined to comment 
on the the 3.75% decision because Turner 
Broadcasting has asked for a review of it and 
she was reluctant to comment until the pro­
ceeding is completed. 

Hall, Kastenmeier noted, had made a fa­
vorable first impression on the subcommit­
tee because of her "willingness to work" and 
her interest in reforming the agency. Since 
the revelation of the book, however, Kasten­
meier said the subcommittee's concern about 
the tribunal and its effectiveness as well as 
Hall's own "competence" had become an is­
sue. 

During the hearing Hall presented some of 
the views that have earned her a reputation 
as a CRT reformer. "I believe there is more 
need for legislative reform at this time," she 
said. Hall suggested that the chairmanship, 
which rotates from one commissioner to an­
other each year, be made a permanent posi­
tion. She criticized the current system be­
cause it makes it difficult for the CRT to 
"render a consistent internal policy." More­
over, Hall asserted the agency needs more 
professional staff and an economist. The 
CRT, she recommended, also needs subpoe­
na power. 

In addition, she suggested that the agency 
needs closer coordination with the licensing 
division of the Copyright Office. "I believe 
the licensing division should report to our 
tribunal," she said. "Do you think the tribu­
nal should be part of a larger agency; would 
that help?" asked Representative Carlos 
Moorhead (R-Calif.). "I don't think thai 
would help; it could hurt. We need to be 
independent," she answered. 

Hall also discussed the size of the agency. 
Of the five commission seats, only three are 
currently filled. (A fourth member was 
nominated last week (see box, page 45].) "1 
recommend three members. We don't need 
more decision-makers. We need more 
professionals," she said.' 

Despite Hall's testimony on the CRT, the 
subcommittee was more interested in the 
book and continued to raise serious doubts 
about her ability to serve on the tribunal. 
Kastenmeier noted that when a public offi­
cial in a federal position expresses "these 
views," it becomes an issue of whether or 
not she could continue in her job and main­
tain the "confidence of those who are affect­
ed by your decisions." 

Kastenmeier asked Hall what her role was 
in writing the book. She denied she was any­
thing more than an editor. "I was merely the 
editor in an extreme ministerial position. 
Simply nouns, verbs, pronouns, dangling 
participles, sentence structure," she an­
swered. The book, published in 1982, cred­
its "Dr. Lawrence Hafstad with Marianne 
Mele, John Morse" as the authors. And ac­
cording to a certificate of copyright registra­
tion filed by Hall with the Copyright Office 
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on Aug. 23, 1982, she is listed as one of 
three authors and signed the document as the 
"authorized agent" of the book. Hall, who 
was confirmed by the Senate on April 2, also 
listed herself as a "co-author" of the booklet 
in a sworn statement submitted to that cham­
ber. 

Kastenmeier asked Hall why she identi­
fied herself as an author if she were only the 
editor. Hall contended she considered her­
self a ghost author. "1 didn't know what to 
call it, 1 didn't know how to express it and I 
was much younger. However, I never did 
any research or offered an opinion or drew 
conclusions or indicated those views were 
mine. They are not mine, they are Dr. Haf-
stad's." 

But the chairman and others doubted her 
assertions. "You were more than an editor, I 
take it. You were in fact a writer," Kasten­
meier said. But Hall insisted she had only 
acted "in the sense of a translator who writes 
sentences in English from a foreign .lan­
guage." The chairman wanted to know If she 
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agreed with the conclusions and why she had 
not disassociated herself from the book. Hall 
said she did not agree with the conclusions. 

The CRT official argued that in the same 
sense she had edited "High Frontier a New 
National Strategy," a study that proposed the 
"strategic defense initiative" that was later 
adopted in part by the Reagan administra­
tion. "Many of the hours 1 spent editing 
'High Frontier' I didn't understand what I 
was writing." And she claimed she didn't 
understand many parts of "Foundations of 
Sand." 

Kastenmeier was also concerned about 
Hall's affiliation with the High Frontier orga­
nization. He asked if she realized the organi­
zation is listed as a lobbyist. Hall explained 
diat she served as a director in the belief that 
High Frontier had tax exempt charitable sta­
tus and did not lobby. "I am not aware of the 
problem you've uncovered," she told Kas­
tenmeier. On the whole, the congressmen 
appeared dissatisfied with Hall's answers. 
"Were you that hungry?" remarked Patricia 

for Hall resignation; h 

Schroeder (D-Colo.), "to say, 'Well, I did it 
because it was my job; 1 thought it was still a 
free country and we can pick and choose 
jobs,*?" she added. 

Later Schroeder asked Hall how she got 
the job. The CRT official claimed she was 
called in for an interview and hired. It was a 
reply that generated laughter from the audi­
ence. Her name, she said, was in the White 
House computer because of a resume she 
sent in 1980. "Don't you think your editing 
of these works looked philosophically ap­
pealing to the White House?" Schroeder 
asked. "I think probably my teaching cre­
dentials and copyright credentials were more 
important," Hall contended. 

That prompted Kastenmeier to query Hall 
about her copyright credentials. She told the 
chairman she has taught copyright at North-
em Virginia Law School since 1979. "So 
really your claim to copyright expertise at 
least in terms of practice is pretty tenuous," 
the congressman said. "I've studied it a 
great, great deal. I've done some copyright 

igation launched y\: 
There were repeated calls on Capitol Hill last week for the resigna­
tion of Copyright Royalty Tribunal Chairman Marianne Mele Hall tor 
her association with 'Foundations of Sand," a book the lawmakers 
were calling "racist garbage" (see story, page 44). And as Hall spent 
the week trying to distance herself from the book, House members 
were mounting a campaign to remove her from the chairmanship. 
And at week? end. Senator Charles Mathias (R-Md.), head of a 
Senate Judiciary Committee unit charged to investigate the Hall 
matter, had concluded that she should resign, and advised Presi­
dent Reagan to that effect. "People who hold or have associated 
themselves with the racist views expounded by this book do not 
belong in public office..".. I personally request, and I officially ad­
vise, that you seek Ms. Halls immediate resignation." Mathias said. -" 

• The Senate Copyright Subcommittee kicked off an investigation 
of the matter, and while Hall was testifying before a House Copyright 

• Subcommittee on Wednesday. House members were making one-
minute speeches calling on the President to fire her. Representa­
tives Don Edwards (D-Calil.), Howard v\blpe (D-Mich). Norman 
Mineta (D-Calif.) and Thomas Downey (D-N.Y) all issued such a 
request. They were responding to a Washington .Post account 
concerning Hall and the book in which she said—-after being asked 
why she hadn't left her name off the work—-"If I wash a floor real well, 
I'll take credit.* Remarked Mineta: "Ms. Hall didn't wash a floor real 
well. She took part in a vile, baseless and racist piece of literature." 

Hall also told the Post: "For me to become defensive now will turn 
this into a spat, and this whole experience doesnl deserve that kind 
of dignity If somebody calls you a whore, and you protest, what can 
you say? Can I scream I'm not a whore?" 

Edwards, along with 56 other House members, sent a letter to 
President Reagan urging him to seek her resignation. "We were 
appalled to learn today that Marianne Mele Hall, the newly con­
firmed chairperson of the Copyright Royalty Tribunal, is also the co­
author of a book which reeks with the stench of racism," the letter 
said. "Mr. President, we call upon you to provide the only effective 
remedy for this slanderous insult to the American people by remov­
ing Ms. Hall from her privileged position of public service without 
delay." 

A White House spokesman said there would be "no reaction,* and 
that Hall was an editor of the book, "grammar and spelling only" and 
that she was "no scientist or anthropologist." She was asked to "edit 
it for grammar and punctuation—not for content." he said. 

tn addition to congressional pressure, civil rights groups and 
womens organizations were also issuing statements seeking Halls 
removal. Bill Richardson (D-N.M.), chairman of the Congressional 
Hispanic Caucus, also called for Halls resignation. The Congres­
sional Black Caucus introduced a "Sense of the House" resolution" 
demanding Halls immediate resignation. "It is our belief that her 
involvement as co-author of 'Foundations of Sand,' containing ab­
horrent racist philosophies, is an indictment of her judgment and in 
and of itself is grounds tor dismissal." stated CBC Chairman Mickey 
Leland (D-Tex.) during a press conference in which he was joined 
by Mineta, Wofpe. Edwards and others. 

"This agency needs to know that we'll be looking with~great 
askance at their budget," warned Representative Vic Fazio'(D-Ca-
lif.), chairman of the House Legislative Appropriations Subcommit­
tee, which has jurisdiction over the CRT budget. "Its important jhat. 
this is not a long, drawn-out affair, its important that this individual 
resign," Fazio added. Minela questioned-whether the CRT was a 
necessary agency "I donl even know in this day or age If we need a 
tribunal. Maybe we better take a basic look at the situation,' he said. 

Meanwhile, in the Senate, Strom Thurmond (R-S.C), chairman of 
the Senate Judiciary Committee,' which confirmed Hall, asked 
Charles McC. Malhias Jr. (R-Md.), chairman of the Senate Copyright 
Subcommittee, to look into the matter. The investigation will deter­
mine whether Hall authored or edited the book. "Hes concerned 
that there appears to be a discrepancy between what she testified 
and wrote,".a Thurmond aide said. They also want-to know if Hall 
"personally associates herself with those remarks."' • " \ , 

tn Hall's sworn statement to the Senate, she said she was a co­
author. (A committee staffer noted that no one, at the time, had 
looked at the book, adding that there was "no reason t q / Indeed, 
many Senate nominees list books they have written and the" stall 
doesn't check them all out unless there is a reason. "No one had 
heard of it." he said. And the committee had been'busy withthe; 
appointments of several judges, said another staffer.) . '• J-

A spokesman for Mathiass subcommittee said i the investigation • 
was underway. He noted that although there may also be some 
discrepancies on her resume, the book remains the essential prob­
lem. "Its pretty clear that she consistently calls herself author until 
this week," he noted. - . . - . . . 

But the question remains, he added, after she knew what was in it. 
"Why did she agree to put her name on it?" Moreover, he noted that 
Halls role in publishing the book is even "more troubling." "I don! 
know what her role really was, but no one forced her to put her-name 
on it," he said. Although Mathias has not .called any hearings the 
spokesman noted it is a possibility. 

Meanwhile, last Tuesday (April 30), the White House nominated 
Rose Marie Monk for a seven-year term on the CRT, one of Jwo 
vacancies on the tribunal. She is executive assistant with Nofziger 
Communications, the political consulting firm run by Lyn Nofzlger, 
former assistant to the President for political affairs. She also served -
as executive assistant to Nofziger when he was at the White House 
in 1981 and 1962 and when he was with the Reagan for President 
Committee in 1960. She was with Nofziger at the Lyn Nofziger Co.'in 
Los Angeles from 1979 to 1980. Monk also was a special assistant 
to Milan D. Sish, ambassador to Barbados and the Eastern Caribbe­
an from 1982 to1983. 

Hill reaction to the Monk nomination was one of surprise. Mathias, 
an aide said, asked Thurmond to hold off on the Monk nomination 
until the Senate receives another candidate to fill the other vacancy 
on the tribunal. Mathias prefers considering both nominations rather 
than taking a 'piecemeal* approach, he said. He noted that Monk, 
whose background appears to have little to do with copyrigM, would 
be in for a "much more thorough investigation than Hall." 

StoartcMWo May 6 1965 
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work but no litigation," she replied. 
"If these were your views do you think 

that would raise questions as to the appropri­
ateness of your service?" asked Representa­
tive Bruce Morrison (D-Conn.). Hall said 
that what is relevant is her ability as a lawyer 
and manager, and not those views. Morrison 
was not satisfied with her reply. Finally, Hall 
agreed: "A person who has those views 
should not be serving in a job where exper­
tise in copyright is necessary." 

Morrison also asked why Hal), who listed 
in her biographical sketch at the CRT that 
she is "co-author and/or consultant to four 
books," cited only "Foundations of Sand" to 
the Senate. "You want us to believe that you 
were just a ministerial player with respect to 
each of these items, but one of these ministe­
rial functions was so important to you that 
you listed yourself as co-author in this docu­
ment." Morrison said. "I think it's perfectly 
legitimate for members of the subcommittee 
to look behind your self-serving statement to 
discover whether it's likely that these are 
your views," Morrison said. "I don't think 
you can have it both ways." 

Hall argued: "I think we're getting tangled 
in the semantic definition between ghost­
writing and writing." Replied Morrison: 
"Ma'am, 1 am not tangled at all. I am trying 
to find something out." 

Hall also told the Senate Judiciary Com­
mittee she is a director and secretary for 
HMM Inc.. "which is a privately held corpo­
ration for the purpose of producing and mar­
keting our book." She testified that the cor­
poration has sfnce been dissolved. Hall 
revealed that she was paid $1,000 for her 
work on the book. 

Morrison was equally interested in deter­
mining Hall's role in the selection of the 
tribunal's chief counsel. He asked her to pro- , 
vide data on the candidates, including the \ 
number of minorities and women who ap- J 
plied for the post. | 

I TOP OF THE WEEK I 

| "I am very pleased to hear that those are 
I not your views." stated Representative Fred-
| erick (Rick) Boucher (D-VaJ. "But I really 

wonder just how you feel about the views 
that were expressed. They are very inappro­
priate from my point of view. Are they as 
repugnant to you?" he asked. 

"I understand your concern," Hall re­
sponded. "1 agree with you. They are ex­
pressions which are very repugnant. They 
are not my views and as a lay person they are 
repugnant to me as well. 1 told Hafstad it 
would be ill-advised to publish them. How­
ever, in my limited capacity that was all I 
could do. I was into the project, 1 completed 
the job. I believe in finishing what you 
start." 

Hall maintained that any further fallout 
should be directed toward Dr. Hafstad. "I 
would like to go back to work and finish the 
job," Hall stated. 

, Hall also submitted for the hearing record 
I a letter by Hafstad that was delivered to 

BROADCASTING last Monday morning (April 
; 29): "Not being a professional writer myself, 
j Marianne Mele was employed by me to edit 

my material for the book 'Foundations of 
Sand.' In addition to correcting my spelling 
and rearranging the material, she made 

I many helpful contributions. In no sense, 
however, should she be held responsible for 
any assertions of opinion, fact or logic in the 
content of the book. As author, that responsi­
bility rests squarely on me," Hafstad wrote. 

\ On Thursday, Hall sought to put still more 
distance between herself and the controver­
sial material in "Foundations of Sand." In a 
written statement delivered to the Copyrighi 
Subcommittee she repeated her claims to 
having performed only a clerical role in re­
viewing "grammer [sic], sentence structure 
and punctuation" and said: "For the record, | 
want to reiterate that I did not write the mate­
rial. I disavow it fully. I find it inflammatory, 
explosive, repugnant and distasteful." D 
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CRT chairman resigns under fire 
Marianne Hall tells President her 
effectiveness was undermined by 
controversy over association with 
book termed racist; both Senate 
and House vow efforts for reform 

The Copyright Royalty Tribunal may never 
be the same. The resignation last week of 
Chairman Marianne Mele Hall, as a result of 
her association with the controversial book­
let, "Foundations of Sand," has triggered 
congressional interest in the tiny agency that 
could result in its complete overhaul or even 
elimination. 

Hall, who was confirmed by the Senate 
April 2, came under fire after it was dis­
closed in BROADCASTING'S April 29 issue 
that she was listed as co-author of a tract that 
holds black males "insist on preserving their 
jungle freedoms, their women, their avoid* 
ahce of personal responsibility and their ab­
horrence of the work ethic." Although Hall 
stated in a Senate questionnaire that she was 
the book's "co-author," she told a House 
Copyright Subcommittee two weeks ago 
that she was only an editor (BROADCASTING, 
May 6). Later that week she issued a state­
ment claiming her role was only "clerical" 
and saying the ideas in the booklet were "re­
pugnant and distasteful." 

But Hall could not escape the controversy. 
More than 70 House members called for her 
resignation. And Senator Charles McC. 
Mathias (R-Md.). chairman of the Copy­
right Subcommittee, charged with investi­
gating the Hall matter, concluded she should 
resign. In a letter to President Reagan, he 
listed three reasons why she should step 
down. 

"First, Ms. Hall's name appears on the 
book 'Foundations of Sand' as its co-author, 
notwithstanding her recent statements that 
she was merely the editor. In any event, 
there is no dispute that her name was listed in 
this manner with her consent. The nature of 
her association with this project may be 
iudged from the fact that- she dedicated her 
contribution to it to her parents and daugh­
ter." Mathias wrote. He also pointed out that 
Hall played an active role in the book's pub­
lication.'Shf agreed, he said, to serve on the 
board of a corporation "established to re­
ceive the proceeds from the sale of the 
book." 

In her resignation to President Reagan, 
Hall wrote that racism is "repugnant and un­
acceptable to me," and that such views and 
attitudes "have never been a part of my life." 
And therefore, she wrote, "I will not allow 
my past technical work as an editor to taint 
my life's commitment to equal opportunity 
for all." Hall noted that the issue had become 
"so overwhelming" that "it may have totally 
undermined my effectiveness as a force for 
the change that is so desperately needed 
within the Copyright Royalty tribunal." 
And there is work, she continued, that "criti­
cally needs to be done there." She also urged 
the President to move quickly to "find indi­
viduals who can and will cany out that very 
important mission." 

Hall, according to White House Assistant 
Press Secretary Dale Petroskey, had been in 
touch with administration officials over the 
past week to "determine what was best for 
everybody involved—herself, the White 
House and the tribunal." She decided, he 
said, that the best thing to do was to resign 
and "the White House concurred with her 
wishes." Petroskey denied reports that the 
White House forced her out. "U was her 
decision," he stated. 

The White House, Petroskey added, 
would be "moving soon" on the other vacan­
cies. Only two weeks ago (April 30) the 
administration nominated Rose Marie Monk 
to a seven-year term on the CRT (BROAD­

CASTING, May 6). Monk was most recently 
executive assistant with Nofziger Communi­
cations, the political consulting firm run by 
Lyn Nofziger, former assistant to the Presi­
dent for political affairs. A Senate source 
said the administration has not tried to push 
Monk's nomination through. Another name 
to surface as a possible CRT candidate is that 
of Ralph Oman, counsel to Mathias* Copy­
right Subcommittee. Oman submitted his 
name to the White House almost a year ago 
for a seat on the CRT and has been called in 
for several interviews. Nonetheless, his 
name is still pending at die White House. In 
the meantime, he has not involved himself in 
CRT matters. 

Still, it may be a while before the CRT has 
its full complement. Indeed, Mathias wants 
to hold off on Monk's nomination and re­
view all the candidates at once. Mathias, an 
aide said, wants to know "what the whole 
picture is." 

In any event, the subcommittee's inquiry 
will continue. 'The American people de­
serve an explanation as to how this episode 
was permitted to occur and a statement of 
what will be done to prevent a recurrence,** 
Mathias said. The investigation, he contin­
ued, will not focus on Hall but will examine 
the nomination and confirmation process 
that "served the nation so poorly in this 
'case." 

Hall's departure raises some serious ques-
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tions concerning the tribunal's future. With 
only two of the CRT's five seats filled—by 
Commissioners Edward W. Ray and Mario 
F. Aguero—the tribunal may be unable to 
operate. Ray will serve as acting chairman 
until Ctecember when Aguero assumes the 
post. "It's obviously not an ideal situation," 
said a Senate Copyright Subcommittee 
source, and the subcommittee will be look­
ing at the matter. 

"However, according to the tribunal's gen­
eral counsel, Robert Cassler, the tribunal 
will still be able to carry out its business. "It 
is the opinion of the tribunal that a quorum 
for tribunal action is based on a majority of 
sitting commissioners, not a majority of au­
thorized commissioners. It takes two com­
missioners to constitute a quorum and they 
would have to agree for tribunal action," 
Cassler explained. He noted that the com­
missioners will make every effort to reach an 
agreement and avoid any deadlocks. "We're 
going full steam ahead," Ray said. 

Currently, there are three issues pending 
before the tribunal. One is the 1983 cable 
rovaltv fund distribution proceeding in 
which the CRT will divide $79 million 
among the Motion Picture Association of 
America, joint sports claimants, the Nation­
al Association of Broadcasters, National 
Public Radio, Public Broadcasting Service, 
Canadian claimants, American Society of 
Composers, Authors and Publishers, Broad­
cast Music Inc., SESAC, and religous pro-
gramers. Also under review is the CRT's 
distribution of the 1983 jukebox royalty 
fund. The distribution of 95% of the fund 
has been settled, but the remaining 5% is 
still being contested. And the tribunal has 
been petitioned by Turner Broadcasting to 
review its 1982 3.75% rate increase for dis­
tant signals. No action has been taken on that 
matter. 

To House Copyright Subcommittee Chair­
man Robert Kastenmeier (D-Wis.) Hall's 
resignation raises two larger issue: "the qual­
ity of the nominating process and the future 
of the CRT." Kastenmeier, during a CRT 

l TOP OF THE WEEK l _ ^ ^ 

oversight hearing just two days after Hall's 
association with the book was revealed, stat­
ed that the tribunal is in "dire need of re­
form." But his concerns are not new; in the 
last Congress he offered legislation calling 
for minimum reform of the tribunal. It 
would have reduced the size of the tribunal 
from five to three and would require the CRT 
to hire a general counsel and economist. But 
now the chairman is considering making ma­
jor revisions. 

In any event, Kastenmeier told BROAD­
CASTING that discussions are now in the pre­
liminary stages and are "exploratory in terms 
of CRT reform or even possibly elimination, 
in which case there would have to be a sub­
stitute for i t . . . . I am not sure that's neces­
sary, but that will be seriously considered." 
He expects the subcommittee will be able to 
devote more attention to the subject in an­
other two weeks. 

Kastenmeier noted that appointments to 
the tribunal have not been taken seriously by 
both the Carter and Reagan administrations. 
"That is not to say that every person is un­
qualified. Indeed, that's not the case. But 
many of them appear to be primarily politi­
cal appointments. And I think that is in part 
what has frustrated the work of the tribunal 
and probably resulted in it being underfund­
ed and not recognized for the mission that it 
has. And we may have to deal with that 
realization. 

Kastenmeier believes Congress should try 
to encourage Presidents to carefully select 
highly qualified people as commissioners. 
One way to do that, he said, is to include 
some kind of qualifying language in the leg­
islation. "I know Ms. Hall is an attorney and 
she claims some copyright knowledge prior 
to her appointment, but that's an unusual 
case and even Ms. Hall seems to have prob­
lems." There is nothing in the Copyright Act 
that requires the commissioners to have any 
copyright experience. Only the bill's legisla­
tive history suggests they have some "pro­
fessional competence in the field of copy­
right policy." tD 
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II. MATERIALS RELATING TO FOUNDATIONS OF SAND 

A Hard Look 
at the 

Soft Sciences 

Lawrence Hafstad, Ph.D. 
with 

Marianne Mele.J.D. John Morse,M.A. 

Introduction by Elbridge Dubrow, 
U.S. Ambassador (Ret.) 
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COMMENTS 

This book proves the need for the acceptance of obligations and personal responsibil­
ity by the citizens of a democracy. 

Admiral Arlelgh Burke, (USN, Ret.) 

The experience of decades of attempts by "social engineers" to make a Utopia out of 
America has demonstrated a desperate need for some thinking based on common sense. 
We now have an example.... 

Steve M. Antosh 
Executive Director; The Center 
on National Labor Policy. 

A hard scientist uses the discipline of his field to measure the performance of the soft. 
sciences. Hafstad, Mele and Morse expose the real "softness" of the soft scienceswith 
great clarity and style. 

Martha Rountree 
TV Producer and Journalist, 
Founder, President, 
Leadership Foundation 

Anyone seriously Interested In the impact of "pseudo" science or social science fiction 
masquerading as scholarship, on the basic value systems and therefore the national will 
and purpose of America, must read and discuss with his friends and professional col­
leagues, this enormously powerful book. 

Frank R. Barnett 
President, National Strategy 
Information Centes Inc. 

This is clear-headed work by clear-headed authors and should be must reading for all 
American policy makers—and this certainly includes military men. 

Lt.Gen. Daniel O. Graham, (USA Ret.) 
Project Director, High Frontier 



303 

This analysis of the present deficiencies In the American system and in its leadership Is 
teliing and timely. The prescription for correcting these deficiencies is stroightforwaid and 
urgent. This is must reading for all concerned Americans. 

. Professor Raymond S. Sleeper 
University of Tennessee 
Space Institute, (Ret.) 

This book presents a penetrating analysis of the causes creating our failing economy. 
Adhering to the authors' sensible precepts could surely relieve human unrest and aid in re­
storing America to its previous, high, world status. 

Dc Gordon Volkenant 
Research Director, (Ret.) 
Honeywell Corp. 

It requires courage to question the underlying reasons of myths that have been ele­
vated to holy, immutable dogma. To do so effectively demands perception, Intelligence 
and knowledge. The authors have demonstrated they hove these abilities in abundance. 

They hove more—the rare capability of presenting their views in a persuasive and 
compelling manner that forces one to look at our society as it is and to ask what it will be. 

. This analysis challenges us to face reality, to think, to question, to seriously consider 
where we are and where we are going—and why. But more importantly. It asks if this is what 
we want for ourselves and our childrea If no1. do we have the courage to make the needed 
changes that will enable our nation to once more realize its true directions and goals. 

More than anything else, it stresses the importance of personal dignity and responsibil­
ity, and in so doing, it recognizes the importance of the individual. 

lastly, it carries a messoge of faith in our people and their ability to meet the chal­
lenges of tomorrow regardless of the obstacles and in spite of the misdirection and confu­
sion of recent times. 

It has been said that man is judged by the magnitude of the challenge he is called 
upon to meet—the greater the challenge overcome, the greater the man The. authors 
have given us a magnificent challenge. Are we capable of meeting it? 

Raymond M. Mombolsse 
' | Attorney, Author 
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THE MINORITY VII 
PROBLEM 

"Sooner or later Blacks will have to get their 
hands out of the White man's pocket." 

Adam Clayton Powell* 

Most people will probably agree that the . 
minority situation in this country has improved 
little in the last thirty years. This is another socio­
logical problem that demands rectification for 
the survival of our society. To correct it. we must 
first understand it. Let us try another "Gedanken 
experiment" to think through to the roots of the 
problem. 

Suppose that ten thousand years ago we 
placed a group of two thousand people in 
Ugonda and in Scotland to see how they would 
adopt and evolve. The groups would be as ho­
mogeneous as possible; young, vigorous and 
equally intelligent, not in the standard I.Q. sense, 
but in the true test of intelligence, the ability to 
survive. They would be placed in each of the 
above countries without tools or provisions and 
left for ten thousand years. 

After a year in Uganda the men have 
learned to hunt and trap for the game that is 
plentiful. The women have learned which plants 
are safe to eat and have begun gardening. All 

•Former Congre» -non from Hor tem. N e w York 

the women are pregnant or have childrea Pop-
ulotibn is increasing. After a year in Scotland 
most of the people have died from the cold win­
ter. The few that have survived in caves hove 
borely avoided starvation by learning to fish 
and hunt for what little game there is. A few edi­
ble vegetables have been discovered. 

A few thousand years later, the population 
in Africa has grown enormously. There are many 
women and children so they do the menial 
chores of gardening arid housekeeping. They 
are cheap and easily replaced. Men are at a 
premium, especially the healthy, young and 
vigorous. Most men are accomplished hunters 
and warriors according to the Territorial Impera­
tive of Robert Ardrey. A man's stature is meas­
ured by the number of possessions and wives he 
has obtained by raiding neighboring tribes. 
Stealing and killing is a way of life. All other work 
is considered menial :ond to be done by fe­
males who are relegated to exclusively subserv­
ient roles. The young moles hove complete jun­
gle freedom in all areas, including sex. except in 
time of war They bear no responsibilities except 

56 FOUHDfiTiONS OF j f i H D The Minority Problem 
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to hunt or fight when called upon. Naturally they 
practice fighting, hold war councils to plan at­
tacks, etc They have structured their life goals 
around combat and enjoying the spoils of 
victory. 

In Scotland the population has increased 
slowly. Life.goals are carefully structured around 
storing and rationing food for survival. Stout hab­
itations and store houses are necessary to pro­
vide warmth for winter survival. Food and fuel 
must be collected and preserved. Both sexes 
bear the responsibilities for planning to assure 
mere survival. People have learned that there 
are more fish in the ocean and with village 
scale cooperation, they build large and ma-
neuverable boats. Town meetings to plan such 
cooperative projects are called. 

Nine thousand years later both systems 
have survived, because both groups were 
equally intelligent and adaptable. Both have 
adapted but each to its own environment. Mille-
nia of adaptation has produced two totally dif­
ferent societies and cultures from the same orig­
inal stock. 

In Africa, the males are superb physical 
specimens, bred by natural selection to excel in 
hand to hand combat and as hunters of big 
game. They are good at solving short-term 
problems, but have no need to develop long-
term problem solving ability. They are effective 
for short bursts of very high energy and 
equipped with high tolerance levels'for the 
boredom that characterizes the "hurry-up and 
wait" aspects of both warfare and hunting. 
These virile male specimens are bred for heroic 
deeds. They are intolerant of routine or menial 
work since that can be done by the expenda­
ble womea Since life is comfortable in this envi­
ronment for 100 wart man. they need few crafts­
men; only those to make crude hand weapons. 
Their leaders tend to be ruthless, military heroes 
with dictatorial powers, because the society fol­
lows the strongest power. Constant challenges 
to the existing powers ossure the evolution of 
stronger dictatorships. 

In Scotland, the population is small but sta­
ble and relatively homogeneous. The males 

cannot match the Africans in virility and phys­
ical strength because they are biologically dis­
advantaged. They value foresight highly, be­
cause many of their problems are long-term. 
Their need for tools to augment production, has 
required craftsmanship and an understanding 
of the lows of nature. The work ethic and a "time 
is money* philosophy has emerged. There is a 
firm conviction that leisure time should be uti­
lized to prepare for future problems. The work 
ethic becomes religious dogma. Restrictions 
have evolved to limit the right to marry and pro-
duce offspring. The development of personal 
and social responsibility has become manda­
tory for acceptance within this society. Society 
values and promotes cooperation, technologi­
cal advancement ond responsible progress to­
wards attainable goals. 

Nine thousand, eight hundred years loier. 
the descendants of the long-term problem solv­
ers have learned to navigate the oceans. They 
reach the shores of Africa, bringing their tech­
nology to amplify the productivity of the native 
100 watt man The clash of jungle freedom and 
the work ethic begins. Noting the availability of 
slaves for purchase, they acquire many and dis­
tribute them around the world. For a time slav­
ery seems profitable,.but it is proven eventually 
to be inefficient for the reason that sloven/ In­
creases productivity only by addition. Eoch 
slave could odd one hundred watts of energy to 
any activity but probably adds only fifty watts or 
less because he is unmotivated. Technology on 
the other hand increases productivity by multi­
plication. Accordingly, after some years of ex­
perimentation, the world dropped the African 
tradition of slavery1 in favor of the Europecn in­
vention of technology. 

t There seem to be two theories os to the origfri c* slcvery The 
rrcre popular one a thai while Eucpeon sea captains invaosd the 
irtetiorolopeocelii.ogrici#i*aiA.,'ico ond captured ond carried 
owoy the hard working ond hi ghfy cultured blocks, irto tlfACY and 
degradation. The other theory is tnol Africo hod lor mitlenrs. been 
engaged intibol warfare, that temole prisoners loiert through war. 
lore become oddttonal wives lor t * victors and the! mole prisoners 
were either killed, since lite wes cheap, or i buyers could be found. 

FOaiiDfiTiOMS OF^fiHD The Minority Problem 57 
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After ten thousand years both groups are 
highly successful, each In its own environment, 
but the two groups are totally different In goals, 
values, aptitudes, mores, life styles and cultures. 
Race horses and draft horses have similarities 
and differences, for the same reasons. They may 
be equal in price but not In utility. The bottom 
line is that although both cultures are viable and 
valuable, this equality extends only in their 
respective environments. The problems arise 
when you displace the jungle-freedom-types 
Into the Scotland-type environment which is 
America, or when you displace the work-ethlc-
types to South Africa.2 Herein lies the conflict. 
Survival laws require species to adapt to their 
new environment. Sociologists overtly encour­
age disobedience of this law. 

In the United States we are fortunate in that 
Martin Luther King and others of the nonviolent 
movement have induced a large percentage 
of American blocks to adopt the work ethic and 

were sold as stoves. The key phrase here b "since Hfe was cheap." b B 
hue thai We was cheap and If so why? 

In Livingstorrs report on his search lof the origin of the Nile Rrver. 
he relates his experience as the first white man to visit Uganda He 
showed his gun to the then ruler and totd him what a deadly weapon 
B was. The ruler handled B odmiringly and then gove It to a servant 
and toU the servant to go out and shoot someone to see If the gun 
really wotted. It did. That Die a sini cheap in'Africa h suggested by 
the behavior of Idi Amia oho of Uganda in recent years. 

Plato speaks of natural slaves. It Dfe in the African interior has not 
changed signHicontly In the turbulent years of the tost century or two. 
R seems safe to assume that It hod been constant tor millenia before 
that. According to this theory, slavery was an African trodtlion and 
has existed there (or thousands of yean. Eurapearo experimented 
with this African invention tor an instant of geologic time and dis* 
corded It of their own free wifl. It is hard to see why while Amer toons 
should be colled on far reparations tor having tested on African 
tradition 

Nevertheless many blocks and sodotogisrs coo tor such reporr> 
lions. II would moke an interesting study to estimate the total sum at 
money that whites hove given to blocks in reparations and whether 
the gifts have proven to be investments or outright charity. It would 
also be interesting to moke o sequel to "Poors" portraying the leto-
live standard of living of the descendants who slaved in Africa versus 
those who were brought to the United Stoles. 

Now both of the cbove theories on slavery cannot be true, hi 
due course our tfsiinguisned socio! scholars may be able to pick one 
orfheolhec 

2 Marry of these ideas and condusians ore expressed in o recent 
article. Richard Critcnfield. "What is Going Wrong in Alrfco?- WASH­
INGTON POST [Aug 8.1982). p. CI. 
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other American values. They are moving to the 
suburbs, learning the problems of home mainte­
nance, endorsing education and the American 
dream, welcoming police protection, etc They 
are merging into the American melting pot as 
other ethnic groups have. However, in our ghet­
tos, there remain many blocks who still hold to 
their African traditions. These traditions include 
lauding supremacy over those whom one can 
defeat in hand weapons combat and other dis­
plays of physical power. There is bitter resent­
ment that their physical inferiors hove more 
money and live better than they. There is resent­
ment for police and all authority figures. They In­
sist on preserving their jurigle freedoms, their 
women, their avoidance of personal responsi­
bility and their abhorrence of the work ethic. 
They look down upon blacks who have 
adopted American values as "Uncle Toms", it is 
these-African blocks who fill our jails and 
emerge more bitter and more determined to 
pursue their careers of violence 

This misplaced set of values is obvious even 
to blacks as reported by WASHINGTON POST 
columnist William Raspberry: 
tt . . . so it is with a number of assumptions 
black youngsters make about what it is to be a 
'man', physical aggressiveness, sexual prowess, 
the refusal to submit to authority. The prisons are 
full of people who, by this perverted definition; 
are unmistakably men."3 

Further untraditional values hcve arisen 
from the American slavery era as reported by 
economist Thomas.Soweil. He states: 
CE Withlittle incentive to work any more than 
necessary to escape punishment, sices devel­
oped foot dragging, work evading patterns 
that were to remain as a cultural legacy long 
after slavery itself disappeared. Duplicity and 
theft were also pervasive patterns among ant't-
bellum slaves, and they too remained long after 
slavery ended."4 

3 WUiam Raspberry. "Block by Definition." WAS-:NGTON POST 
(Jan 6.1982). Sec. A. 

- a Dt Thomas SaweD. "SoweP on the Firing Line.- TME MAGAZINE 
(Aug. 24.1981). p . 2 i 

The Minotiry Problem 
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No one Is disputing that this effect is real, 
but why is it so long lasting? In the 1860s. aboli­
tionists argued that all that was needed was op­
portunity. Black colleges were founded and 
black leaders like Booker T. Washington and 
G. W Carver tried to Interest their people in edu­
cation. Leagues of northern lodies tried as well. 
Their efforts are enshrined In literature by schol­
ars such as Dr. Kelley Miller of John Hopkins and 
Howard Universities, who described these le­
gions as: 
£t . . . band(s) of heroes who followed the 
Northern Armies to do a worthier cause... These 
are they who sowed the seeds of intelligence in 
the soil of ignorance... As long as the human . 
heart beats in grateful response to benefits re­
ceived, these women shall not want a monu­
ment in living ebony and bronze."5 

This type of tribute speaks to the dedication 
and ability of these educators. They should have 
Inspired a chain reaction in the production of 
black scholars. They did not. The black colleges 
produced reverends and political activists. 
Where were the businessmen, the engineers, 
the scientists who could have planted the seeds 
for black business activities and academic 
achievements? For example. Mom and Pop 
stores in black communities would have been 
tolerated by southern whites. It was not the 
blacks, but the Jews who capitalized on this op­
portunity Why? 

Except for a few blacks like Dr. Sowell and 
Jesse Jackson, most who have succeeded by 
accepting the American ethic tend to evade 
their African-oriented counterparts." They are 
content to mett into the American scene and to 
Insulate themselves from the problems that re­
main behind them in the black ghetto. These 
successful blocks should be encouraged to 
reach bock to the ghetto to set the example 
and show the proofs which would inspire others 
to follow their lead. 

Thirty million black slave descendants live 
among 200 million whites in the United States. 

5 Jj5c Souttfti Ntooan. T * Keney MBeC JOHNS HOPKINS MAG­
AZINE (Jin 1961). d 20i 

• m, . ' • • • , * 

Conditioned by 10,000 or more yeas of selec­
tive breeding for personal combat and the anti-
work ethic of Jungle freedoms, it seems unlikely 
that the explosion which black columnists have 
anticipated can be far off. In the end thirty mil­
lion blacks in the United States must odapt tothe 
values and wishes of two hundred million whites. 
This is the American legacy and has worked for 
scores of other ethnic groups. Likewise, four mil­
lion whites who are Immersed among 400 mil­
lion blacks in Africa must adapt to their environ­
ment as well. 

Such facts have long been obvious, but 
confident in the Supreme Court's interpretation 
that all men are created equoi. our sociologists 
have Insisted that school busing for a few years 
will solve these problems. Could the differences 
between race horses and draft horses be elimi­
nated by their living and training together? The 
only way to influence free people to odapt is by 
manipulating their incentives, lb become useful 
members .of the American, society, the black 
must believe that H Is in his interest to adopt the 
work ethic, as It truly is. So how do our sociolo­
gists go about it? What incentives do they use? 

. They put blacks on welfare sothat they can con­
tinue their jungle freedoms of leisure time and 
subsidized procreation. The child Icbor lows as­
sure that no young people will have marketable 
skills at that critical point around age sbdeea 
Furthermore, minimum wage laws assure that 
no young people can find work in which they 
can learn by doing, except as an outright gift 
from the employer, at the inflated minimum 
wage. 

The unions recognized that both the child 
labor restriction, and the minimum woge law 
would reduce effective job competition, so 
they promoted the passage of these laws with 
the resultant windfall reaped mostly by young 
whites who are usually at an odvcntage cultur­
ally and therefore can compete better for the 
few jobs that are available However, these in­
flated wages are damaging even to whites in 
that they promote a false sense o! the value of 
their work and develop false expectations that 
lead to later disillusionment and depression. 

FOuNDfTTiOMS OF 5fiMD The Minoaty Problem 59 



308 

We hove stated that little real progress for 
minorities has occurred in 30 years: This is true re­
gardless of the many apparent changes. Those 
of us old enough to have been in Washington, 
DC in the twenties and thirties remember it as a 
pleasant, sleepy, white, southern town. The few 
blacks worked primarily at menial jobs. Most 
considered their condition hopeless and made 
the best of it. Nothing had really changed in 
nearly a hundred years since the Civil War 

In the 1950s and 1960s, Martin Luther King 
opened a window of opportunity for blacks 
with.his nonviolent, supportive philosophy. 
Within a decade after the Equal Rights Voting 
Act, visitors to Washington noted that black fe­
males had suddenly become extremely attrac­
tive. They were well-dressed, spoke good Eng­
lish, walked with vigor and moved ahead into 
the traditionally female jobs. However, block 
males had not changed noticeably. This puz-' 
zled casual, outside observers. There were re­
ports that the emancipated, black females 
were beginning to prefer white males which 
black males resented. They obviously felt the 
pressure to shape up and some did. Those who 
were willing to "play by American free enter­
prise rules," as Dr. Sowell describes it, are now 
the accepted black successes in the white busi­
ness community, but where ore the black busi­
ness successes in the black community? This is 
where they are needed, to hire without discrimi­
nation and to discipline, train and test young 
blacks. If whites train and therefore discipline 
blacks, it is racism, so blacks must do it 
themselves. 

As Dr. Sowell has stressed in his writing, the 
American system has worked for every ethnic 
group that plays by its rules. The normal proce­
dure is for the ethnic group to start in a com­
pound or ghetto for language reasons. Their 
economy starts with a local grocery store and 
develops stepwise to one paralleling that of the 
majority. The' children become bilingual. They 
gain work experience in local stores and facto­
ries, etc The more gifted young people move 
rapidly in the local economy which is their minor 
league. The better ones emerge into the estab­

lished economy, the major leagues. As they 
earn the respect of major league members they 
lift the reputation of their entire ethnic group. 

As an example the following excerpt from 
a circa 1900, Eau Claire, Wisconsin newspaper 
reports on what life was like in a Norwegian 
ghetto: 
CG An infant would be delivered at home by a 
Norwegian doctor or a midwife, baptized and 
confirmed in Norwegian. If one did not attend 
public school one went to the Norwegian 
school where reading, geography, arithmetic 
and Bible History and Catechism were taught 
Setting married one appeared before a Nor­
wegian County Clerk for a license, went to a 
Norwegian Church or Parsonage for the wed­
ding, and then visited a Norwegian Photogra­
pher One would trade at a Norwegian Grocery 
Store, search out a Norwegian clerk in the Dry 
Goods Store and belong to a mutual Aid Soci­
ety with all business done in Norwegiaa One 
would keep informed by a Norwegian newspa­
per. When ill one would go to a Norwegian Doo-
tor who wrote out a prescription in Norwegian 
for a Norwegian Pharmacist. Eventually one 
would be brought to a Norwegian Mortuary 
after which there was a funeral service in Nor­
wegian in the home or the church and the burial 
in the Norwegian cemetary, as distinct from the 
other cemeteries — The Swedish Lutheran, Ger­
man Catholic, Irish Catholic or Jewish." 

Waldemar Ager 

This example of the development of the bi­
lingual communities, businesses and leodere 
and the conversion of the second generation to 
American values is typical of the many ethnic 
groups that have been absorbed in the Ameri­
can melting pot. To be occepted Ihe immigrant 
must adapt and become committed to the 
work ethic and American values and lifestyle. H 
is the responsibility of the immigrant and his off­
spring to earn this acceptance. Becoming flu­
ent in the English.lcnguage is the first step in this 
process. 

Those of us of the World War I era can recall 
that there was much soul searching by minority 
groups at that time. The conclusion h all coses 
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was that "the hyphen must go". Now we hear 
the opposite demand for black English and bi­
lingual Spanish in our schools. This is evidence of 
the weak ambition and dedication of these mi­
nority groups to pursue the first steps in adopting 
the American culture. In addition, look at the 
present ghettos. Where are the repair shops, the 
second hand stores, the furniture shops, the 
hondymen and the gardeners training their 
own? There are few and they are resented by 
the young who feel discriminated against when 
working for whites, but do not want to work for 
their own either. 

The United States has absorbed immigrants 
from all over the world for many years. Nearly all 
have merged effectively into the melting pot. 
Therefore, it would seem difficult to argue that 
US. citizens are prejudiced against any group. If 
anything, the U.S. tradition is to favor the under­
dog. The Chinese coolies who worked the mines 
and the railroads of the early west faced great 
resistance. Now there are Chinese successes 
and innumerable Chinese businesses In parity 
with all other groups in America. The essential 
requirement for acceptance in the pioneering 
society of the 1880s and 1890s was a reputation 
for honesty and hard work. The ubiquitous Chi­
nese laundries and restaurants established that 
reputation for this minority group. There must be 
something other than skin color involved for the 
blacks, tt is important to determine what and 
why that is. 

Not long ogo there was a newspaper re­
port in Washington DC. that four black owned 
banks were giving up, because they found 
"they were not needed." No new private enter­
prise is "needed" when it is started. Its task is to 
make itself needed. If a black bank fails in a 
black community'it must be because it could 
not give service good enough to compete with 
the existing banks, or that the predominately 
black customers were bad business risks. That is 
not discrimination. It is plain failure to perform. 

Observation also suggests that black fe­
males are more easily absorbed than males, 
which is another puzzle. Also about half of the 
white, career females seem to feel that they too 

are discriminated against and here skin cola is 
certainly not involved. What is it t h d block 
males and white females hove in cormion? 

The female problem is complicated by the 
sex and child-bearing role. However, tt is hard to 
see how the black male problem should be cny 
different from that of the Chinese mala The out­
standingly attractive and successful Kacks on 
television attest to the fact that the color of skci is 
not the issue so this excuse tor failure by blacks is 
questionable. The problem stems from different 
life styles, values and work ethics, but fsw seem 
to understand this reality. 

All immigrant minorities musl overcome dis­
crimination to some extent, or more accurately, 
prove their responsibility and competence In 
their minor league. Blacks and interestingly 
enough, the women's movement are trying to 
skip this essential "minor league qualification. 
They feel discriminated against when not auto­
matically accepted in the major leagues. The 
ones so sure that they are underutilized should 
be the outstanding stars in their minor league, 
one level below. • 

Note the rapid successes of the recent influx 
of Korean and Vietnamese in Mom and Pop 
stores and repair businesses. Both these oppor­
tunities have been available to blocks ond 
women for decades, but not capitalized upon. 
Skills and knowledge can be. learned ond 
measured, but responsibility, integrity and judg­
ment can be demonstrated only by post per­
formance in the real world. 

Minor league experience is essentia! for 
any minority, but especially so f a blacks and fe­
male whites. If they find their advancement slow 
in the majority dominated organization, they 
blame it on discrimination, but if they worked in 
their own environments they could rot rely on 
this excuse. They would have to occept corr-pe-
tition as the brutal test of ability, which is how 
competition produces excellence in perform­
ance. Without real competition, the Peter Princi­
ple takes over People tend to be promoted to a 
position a notch above their competence and 
stay there. That may be comfprtcble but it is olso 
inflationary and defeats the survival cf the fittest 
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law which ossures the advancement of a 
society. 

Blacks and women will be accepted but 
only when the major league companies pick 
the promising, future stars from the minor 
leagues based on their good judgment of the 
performance they observe and not under politi­
cal and bureaucratic pressure. 

With the background, now considerthe fol­
lowing generalizations that seem obvious to 
hard scientists but have been evaded by the 
soft sciences: 

1) Bright blacks are as smart as bright 
whites. 

2) Blacks have inherited a different set of 
aptitudes, values, mores, goals and life­
styles over a period of 10,000 years. 

A) Black males are not lazy when high re­
wards are at stake, but a hero complex 
mokes them resent routine and tedious 
tasks, which for them is women's work. 

5) It is no accident that so many block 
males choose the Moslem religion. The 
African attitude toward women and 
multiple wives is almost identical with 
that of the Arabs. 

6) Blacks resent attending American 
schools for many reasons. First, they con­
sider the curriculum irrelevant, which in­
deed it is for them. Second, they find it 
humiliating that female teachers should 
instruct black males. Third, they find dis­
cipline by any females but especially 
white females, to be insulting for a sett-
respecting black male 

Such a formulation of the problem makes 
clear why the separate but equal education 
theory can not work and why the current inte­
gration system with forced busing can only re­
duce standards, What we need is a separate 

but superior system for blocks, tailored to their 
special needs. Precisely, this concept was ex­
pressed by a group of successful block busi­
nessmen on Washington, DC's channel 9 "Morn­
ing Break" program on August 19,1982. 

We should enhance this superior system, not 
with busing, but with taxi rides and similar honors 
for those blacks who accept the work ethic and 
qualify for integration in the majority schools. Se­
rious attention might well be given to a massive 
vocational training program, perhaps similar to 
that carried out in South Korea after the 1950s 
war.6 This national school system must hove 
male teachers and it probably would be wise to 
have retired star athleles as principals. Such 
support would be an investment rather than 
charity. As Congressman Adam Clayton Powell 
said years ago, "Sooner or later blocks will have 
to get their hands out of the white man's pocket." 

As biologists are fond of quoting, "The on­
togeny of the individual recapitulates the phy­
togeny of the species." Black male youths hove 
great difficulty overcoming their millenia of 
breeding for short-sighted, high energy solutions 
to problems: Their race has skipped the centu­
ries of training which has produced in other 
races, the discipline, foresight, arid tolerance of 
drudgery, necessary for success in the agricul­
tural and industrial oges in the temperate zones 
and the chain reaction for continued success. 
Because of this many young blacks will con­
tinue to resent bitterly any efforts to enforce 
adaptation and discipline by whites either as 
teachers, police, etc. because this encroaches 
on their traditions of jungle freedom. 

The minority problem in the United States ur­
gently needs a rational solution, not only for our 
sake but as o pilot model for solving the much 
larger problem in Africa. Fortunately, a large 
fraction of the black population in this country 
has already, accepted the work ethic and the 
American values to prove that it can be done 
and that it is worthwhile to do. High I.Q. blacks 

6 Oral Report by Admrc" Arleig î Burke ol Drojec by General 
Sun Yup Po* now Ptesidert e soreo Geneial Cnemico: Corpor z- ton. 
CTO.. Box I7M. SeoJ. Korec 

3) Species adapt on a geologic time scale 
but behavior in local time is largely de­
termined by genes. 
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will continue to adapt readily to American 
mores and values, while the low I.Q. blacks will 
continue to look upon them as Uncle Toms. 
American black leaders must bear the heavy 
responsibility for solving this African black 
problem. 

Lastly, hard science has always been open 
• to ail nationalities regardless of race or creed. It 
is basically International in scope. Much the 
same is true in high technology. This being so, 
one would think that those who feel discrimi­
nated against would flock towards the sciences 
and engineering. 

• Likewise, science is also a highly demo­
cratic environment. Any graduate student can 
challenge an Einstein. At the same time, sci­
ence is extremely aristocratic The garden vari­
ety scientists learn quickly that they are not in 
the same league with the genlouses. While 
there is perfect equality of opportunity in sci­
ence, there is and can be no equality of 
achievements. The best outperform the medio­
cre, but that is what produces results. 

In the hard sciences and technology, there :. 
is not nor has there ever been, discrimination 
because of race, color, religion or sex. Here is an 
opportunity that should be taken advantage of. 

FOUHDfiTiOMS OF 5fih"D The Minority Problem 63 



312 

CERTIFICATE OF COPYRIGHt REGISTRATION 
-tscopw 

OFFICIAL SEAL 

This certificate, Issued under the seal of the Copyright 
Office in accordance with the provisions of section 410(a ) 
of title 17 , United States Code, attests that copyright reg­
istration has been made for the work identified below. T h e 
information in this certificate has been made-a part of the 
Copyright Office records. 

A C T I N G R E G I S T E R O F C O P Y R I G H T S 
United States of America 

FORMTX 
UNITED STATES COPYRJGKT CFRCE 

REGISTRATION NUMBER 

TX 1-074-699 

OAT/OF REGISTRATION 

23 ft-

1 
DO NOT WRITE ABOVE T M B U H E . g YOU HEED MORE SPACE, USE A SEPARATE COKT1HUATI OH SHEET 

TTTVE OP THIS WORK T 

p o u . i*cLoLt-iOY-!s ©T Sa^dL 
PREVIOUS OR ALTERNATIVE TITLES V 

[n/r-HJL 

«dhcth«warklnwhkfatb*ccntribtalonappc>nd. TBk of CoOacU»« Wbdr T 

IfpibltfktdniapRiodfcaloravdalf^WttaMT N t a t o r T Lam Date* OnF»ija* 

NAME OF A U T H O R * L a . (JUT ewT£. -»». ^ ~ Z S DATES OF BIRTH AND DEATH 
C ̂  <XuTKor^J YURI Bom • Mi i-BMdT 

MtutbbaritrtbitiknlDthewarka AUTHOR'S NATIONAUTY OK D O M X O I E 
-work mad* tor tunr"? NamaoiGiw«Ty l i C A-

NOTE TOORT 
lDomMWdtrt» L ^ S f l 

WAS THIS AUTHOR'S CONTRIBUTION TO 
THE WORK _ i M m v i ) * . 

DYkfONo Llinnij • * • ! • 
. Ptcndanyaiona? D %• B No 

« . . 
S=~"b 

OF AUTHORSHIP Briefly deacribc natnm of the ""Hrriil an t td by thb anther m which copyright b dttttncd. • 

/•>» e c a n o r n . e s <*nk p o l i t i c o ^ q S . A . 
I T DATES OF Bl 

|Mgte lMa.-ia.Cm-p 

22r£ 
Vfa thb cDntt&uticn to the worJu 
n tha "*"** mack toe hbe"? 

0,No 

AUTHOR'S N A n O N A U T Y OR DOMICILE 

BOOH A N D DEATH 
ear Docn • IfcarDitdV 

I Cnzcnoft* ; -

WAS THIS AUTHOR'S CONTRIBUTION TO 
THE WORK „ _ _ _ , „ • • » « • — • . . » 

. AnanyraouaT D ^ f l * tfwBiWw» 

. Pm&nymourt Q taJ$-Ko ^ S M S ^ " " 1 " 8 

NATURE OF AUTHORSHIP Briefly daata iMm of to. musta! anted by lhh«nthocin which copyright i* cUmd. T 

(EOF AUTHOR T ! D A T E S OF BUT BIRTH AND DEATH 

itribution 
I'.oy O-Ct^j-P 

to the work • AUTHOR'S NATIONAUTY OR DOMICILE 

£ ! 
- UC pv 

WAS THIS AUTHOR'S CONTRIBUTION TO 
THEWORK m i M s m 

- Anonymous? O * * ^TNo O - . T « * M « W » « 
- Pwudonymou*? D f t i ^ N o raauaiw. 

NATURE OF AUTHORSHIP BritflydMcribiMtuiiafth«iMtnulanudby rtn.uthorm 
&-»^ g - ( " O v ^ g y T - ^ O ^ 

TEAR IN WHICH CREATION OF THIS 
WORK WAS COMPLETED ™*' 

olVtfc? 
m which copyright a dil 

/ 
IN OF FIRST PUBacATION OF THIS PARTI) 

f /g,ft-
^ ! 2 ^ i » . 

COFYRIGHT CLAIMANTtS) Nam* and addnai a 
H I M aa the author fh>*n to ipaca 2 .T 

n bt ghtn even U the daimant b the 

TRANSFER U (ha diimant(») named hen in ipecc 4 an different from the author!*) named 
in tpaca Z, give a brief natttnent of how the daunaiufi) obtained ownership of the copyright.* 

i -5 - t3r t«o4^Trrt—^'PW«i—cu\ u (u—Ka^**- By 
_ ^ * ^ _ ~ : - L J _ . . . ^ • .^fcfta**^.' fhvL»-J f K : . G i f t * 

APPUCATION RECEIVED _, 

. , 01. FEB f 98 3 2 
5 b ONE DEPOSIT RECEIVED 

3^<S-

| S REMITTANCE NUMBER AND DA^ V 

8§ 3 0 7 ^ %%^. 

http://ecanorn.es
http://lMa.-ia.Cm-p


313 

•Corrected by C O . a u t h o r i t y talephone crarersatltjn . ^ ^ ^ ^ M 
•r k/B/63 with Marianne Mele* EXAMNEOSY 

CHECKEOOY' \J// 

TX. 1-074-699 (—I OEPOSTT ACCOUNT 

DO HOT WRITE ABOVE THIS U N E . IF YOU NEED MORE SPACE, USE A SEPARATE CONTINUATION SHEET 

PREVIOUS REGISTRATION K M ntbnat ion far thb work, or far an earlier w » n of thb work, already baca 

O ^ ' ^ * Ifyosranawer b T t a , " why b ariother f i l t ra t ion being eought? (Check appropriate bea) " 

O Has b the flnt pobBshed ediaon of • work pieviouiiy registered bi onpvblished form, 

• Thb b tha flnt application submitted by this author a* copyright daimsnL 

• Thb b a changed wnrion of tha work, a* shown by i p s o • on thb appOcitton. 

t f y o p a n n » p b n t e ' a j w c i H a r i a M R « a > t r a a o B N » M b « » " Un 

pud* in tha Copyright OftVt? 

FOR 
COPYRIGHT 

OFRCE 
USE 

ONLT 

DEaUVATTVE WORK OR C O M I t L A n O N Qanplete both space es 4 6b far < 
•j Material Identify any pteejosdng work or wotki that tha work bbai 

derhrante w o n ; ccenparte only ao toe a tornpflatioo-

/^_<S 
b, Material A*fad to Thb Wlvk Gt*e a brief, general a) *t of tha material that baa been addad to thb work and ta which copyright b dkhnod. V 

MANUFACTURERS A N D LOCATIONS If thb b a pubfithed work consbnng preponderantly of nondmnatk Bterery mataria] m b g l b h , tht b 
require that tha copba ba manufactured in tha United St t tn or Canada far b d pnatctfan. If to, tha naawa of tha n 
[in n a m and tha place* whan these proem a i w a n parformad meat ba grren. See inaaucdoni far datafb. 

-r-mtL us AT-&0- P&eSS Ce+rTZEVH-Cp t Mh 

REPRODUCTION FOR USE OF B U N D OR PHYSICALLY HANDICAPPED INDIVIDUALS A njnatui* en thb tea a n a a U. aad • 
check in one m tha bseee ham m apace a*, constitutes a non^csciuaivv grant of penruasion to tha LJbruy of Conpcaa to lepjoduce and datruxrte solely far (ho blind 
end pfaysfcalWhpjid-appedattd under the cotpdlb^^ 
1 of tht* apptaadon fa BraiDa (or similar tacttte lymbob); or (2) phonoiKonb crnbodyfng a (button of a reading of that work: or (3) both. 

» Q CopktOnly c Q rT-anoroonrdtOnly 

h/« 
CORRESPONDENCE Give nam* and address to whkh eornapondanca about thb 

YMAe.i*NN£ IU£C-£-
appflfaLion should ba at •iAdo>aaa/«oVCByQtakWZip V 

/og*3o usaoDJAr<z> t>/ET 
FALLS rut/ec^, M -i-z&tc 

8 
DEPOSIT ACCOUNT If tha regbtntJon fee b to bt charged to a Deport! Account •ftabibhad in tha Copyright Office, give n a m and' number of Account. 

CERTIFICATION* L tht undersigned, hereby certify that I an tht 

of tht work Identified in thb apprntion and that tha statements mad* 
by mt in thb arbitration ant correct i s tht best of my knowledge. ' 

Q other copyright claimant 

Q^authorixed 
tfaueicf a arm i 

9^4 
Typed or printed name and data V " thii U a published work, this date mutt be the aame as or later than tha date of publication given in ipace 1 

10 

£7° 
HmdmUUii ritatfara HO 

/pt/0<^-'^x^-f . 

C t K I I + 
CXTETO 

• t t t i 
matted In 
•mum 

' fUfi-IZ / AA//V£ 
M^rcar/toaat;«oanrr4H M*nM> * 

Cerr9tata'SP • 

FAUS CHU£CH, 

W£^£ 
7>e~ 

VA ~n° i/t> 

• S y w ja* w - r a m w apaca 
iff* 

iff HO MracM o a > 7 i t s r a 

- « »-> «c*caacfl and fc»a7 
•ULTOtlwoatw 
UtjrarytrCmy 
OC 20UI 

11 

' WUiC-l«M(«t:**l*PI 
n M M W n - o t m n i o i . 

•*>- 1M1-1UO30 



314 

III. FURTHER MATERIALS RELATING TO THE 
COPYRIGHT OFFICE 

LAW orrices 

P A S K U S , G O R D O N & M A N D E L 
ZOOS MASSACHUSETTS AVENUE, N. W. 

WASHINGTON, D. C. 2003S 

(202) S3S-I03O NEW YORK OFFICE 

•43 ROCKEFELLER PLAZA 
NEW YORK, NEW YORK lOill 

(ZI2) 041-0200 
TELECOPY: (212) 757-0070 

CABLE: PACOLAOO 

May 15, 1985 ™ « M . „ . 

The Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, 

Civil Liberties and the Administration 
of Justice of the House Judiciary Committee 

Dnited States House of Representatives 
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UNITED STATES OF AMERICA V. STEERWELL LEISURE CORP., INC., BURT STEIR, LARRY 
SHAPIRO, PETER SCATTOLINI AND MICHAEL SANDERS 

• United States of America v. Larry Shapiro. 
In the United States District Court for the Western District of New York. CR-84-

51C and CR-84-52C. Dated November 16, 1984. 
CRIMINAL OFFENSES—DISTRIBUTION—INDICTMENT.—The defendants' motion to dis­

miss an indictment against them for criminal copyright infringement and conspira­
cy to infringe on the grounds that their public performance and display of infring­
ing video games did not constitute distribution, as required to support the indict­
ment, was premature. In the indictment, the government alleged distribution and 
was entitled to the opportunity to prove it. 

CRIMINAL OFFENSES—VIDEO GAMES—NOTICE.—It was not necessary that the co-
pyrightability of video games be clearly settled under the law when criminal copy­
right violations allegedly committed by the defendants occurred because the law 
was sufficiently clear to inform the defendants that their actions came close to 
being illegal. 

CRIMINAL OFFENSES—INTERSTATE TRANSPORTATION OF STOLEN GOODS—VIDEO 
GAMES.—Despite a conflict of authorities, intangible copyright rights embodied in 
tangible video games were goods, wares, or merchandise subject to prosecution 
under the law prohibiting interstate transportation of stolen goods. 

CRIMINAL OFFENSES—SEARCH WARRANTS—PROBABLE CAUSE.—The conclusions of 
investigators for firms whose copyrights were allegedly infringed and conclusions of 
federal agents that infringing games were located on the premises were sufficient to 
support search warrants. Althought the possibility of bias in the conclusions of the 
investigators for the copyright owners might reduct their credibility before a jury, 
their conclusions justified the issuance of the warrants. 

Salvatore R. Martoche, U.S. Attorney, Cathleen M. Mehltretter, Assistant U.S. 
Attorney, Buffalo, N.Y. for the plaintiff Albert F. Cullen, Jr., and Robert V. Carr of 
Cullen & Wall, Boston, Mass., and Patrick J. Baker of Boreanaz, Baker & Humann, 
Buffalo, N.Y., for the defendants. 

OPINION IN FULL TEXT 

CURTIN, District Judge. This case concerns the alleged distribution of video games 
which the government contends infringe upon valid copyrights. Several motions are 
pending. The crimes charged in the indictment are conspiracy to violate 17 U.S.C 
§ 506(a) and 18 U.S.C. § 2319(bX2XB), relating to copyright infringement (Count I) 
substantive copyright infringement offenses (Counts II-VI); and interstate transpor­
tation of stolen goods (Counts VTI-LX). 

The defendants essentially claim that Counts I-VI of the indictment fail to prop­
erly allege violations of 17 U.S.C. § 506(a) and 18 U.S.C. § 2319(bX2XB). > Section 
2319(bX2XB) provides for a maximum penalty of two years imprisonment and a 
$250,000.00 fine for violations of section 506(a) if the offense "involves the reproduc­
tion for distribution, during any one-hundred and eighty-day period, of more than 
seven but less than sixty-five copies infringing the copyright in one or more . . . 
audiovisual works." 

Defendant Steir also argues that prior to January 20, 1982, 17 U.S.C. § 506(a) did 
not give adequate notice that video games could be the subject of a copyright in­
fringement offense. This is the date of the Second Circuit's decision in Stern Elec­
tronics v. Kaufman, 669 F.2d 852 (2d Cir. 1982). Steir also attacks each count of the 
indictment because a "first sale" is not alleged. 

Counts VII-LX allege violations of 18 U.S.C. § 2314, concerning interstate trans­
portation of stolen items worth $5,000.00 or more. Defendants contend that infring­
ing video games are not "goods, wares, mechandise," etc., which can be the subject 
of a prosecution under the statute. 

The defendants have also filed a motion to suppress evidence seized pursuant to 
several search warrants issued by United States Magistrates. 

Finally, defendant Shapiro has moved to dismiss the indictment due to certain 
expert testimony considered by the grand jury. 

For the reasons stated below, these motions are denied. 

1 17 U.S.C. § 506(a) provides as follows: 
Any person who infringes a copyright willfully and for purposes of commercial advantage of 

private financial gains shall be punished as provided in section 2319 of title 18. 
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With respect to Counts I-VI, the defendants contend that dismissal is required be­
cause the indictment fails to charge "distribution" of infringing items. In Stern v. 
Kaufman, supra, the Second Circuit held that video games are "audiovisual works" 
subject to copyright protection. The indictment specifically alleges that "the defend­
ants did willfully and unlawfully . . . distribute to the public" infringing video 
games (Indictment CR-84-51, at p. 4). 

Reproduction and distribution of copyrighted works are among the exclusive 
rights of copyright owners 17 U.S.C. § 106. The present indictment does not charge 
reproduction. It does allege distribution. The defendants attack this allegation by fo­
cusing upon other language in the indictment which charges the defendants with 
publicly performing and displaying the video games (Indictment, CR-84-51, at p.4). 

The argument is that public performances and displays do not constitute distribu­
tion and that the business arrangements of the defendants did not amount to distri­
bution. It is not necessary at this time to reach a legal conclusion upon the effect of 
the charges of performance and display. In American Lithograph, Inc. v. Levy, 659 
F.2d 1023, 1027 (9th Cir. 1981), the court stated that mere performance does not 
amount to publication or distribution. However, the case does not stand for the 
proposition that performance and display are immaterial to the question of distribu­
tion. 

More significantly, the court cannot, on a motion to dismiss, accept the defend­
ants ' way of characterizing the various transactions involved in this case. The in­
dictment has charged distribution, and the government must now be given the op­
portunity to prove it. The motion to dismiss for failure to properly allege distribu­
tion is denied. 

II 

The motion to dismiss for lack of notice is also denied. The dates upon which the 
alleged violations took place all occurred before the date of the decision in Stern v. 
Kaufman. Before Stern, the question of whether video games qualified for copyright 
protection was not definitively settled. 

However, it is not necessary that the law be absolutely settled. A defendant is on 
sufficient notice as long as the law is clear enough so that he is informed that the 
course of conduct he contemplates may fall perilously close to the line which sepa­
rates what is legal from that which is not. Copyrightability of intangibles is hardly 
a novel idea. United States v. Bottone, 365 F.2d 389 (2d Cir. 1966). The defendants in 
this case were on sufficient notice that the conduct alleged in the indictment was 
illegal. The motion to dismiss for lack of notice is denied. 

HI 

The absence of an explicit allegation concerning a "first sale" is also not grounds 
for dismissal of this indictment. The first sale doctrine is the principle that a copy­
right owner loses his exclusive right to sell a particular copy of his work after he 
parts with title to that particular copy. United States v. Moore, 604 F.2d 1228 (9th 
Cir. 1979). However, this doctrine applies only to copies that are lawfully made. 
United States v. Drum, 733 F.2d 1503, 1507 (11th Cir. 1984). 

The present indictment contains allegations which, if true, preclude the possibili­
ty of a first sale. Specifically, the defendants are charged with distributing "unlaw­
fully manufactured and unauthorized copies" of certain audiovisual works. The in­
dictment is therefore sufficient. 

IV 

The defendants next attack the legal sufficiency of Counts VII-IX, which charge 
them with interstate transportation of stolen goods. See, 18 U.S.C. § 2314. Primary 
reliance is placed upon the Fifth Circuit's decision in United States v. Smith, 686 
F.2d 234 (1982). Smith held that the words, "goods, wares [or] merchandise," as used 
in 18 U.S.C. § 2314, were not meant to describe such incorporeal privileges as copy­
rights, 686 F.2d at 241. 

However, Smith is not the law in this circuit. Judge Friendly's opinion for the 
Second Circuit in United States v. Bottone, 365 F.2d 389, stated in no uncertain 
terms that intangible rights, embodied in tangible objects which are not themselves 
stolen, can be the basis of a prosecution under 18 U.S.C. § 2314. Accord, United 
States v. Drum, 733 F.2d 1503; United States v. Gallant, 570 F.Supp. 303 (S.D. N.Y. 
1983). The motion to dismiss Counts VII-IX is therefore denied. 
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Defendant Shapiro's motion to dismiss the indictment due to what he calls im­
proper testimony by a grand jury witness is also denied. Shapiro argues that an 
expert witness's grand jury testimony, in which he stated his opinion that the video 
games at issue here infringed certain copyrights, usurped the function of the grand 
jury. This argument is not persuasive. The grand jury was free to accept or reject 
this testimony concerning infringement. The grand jury also could have rejected one 
expert's testimony on the ground of bias. (The witness was an employee of the man­
ufacturer of the infringed games.) The defendants have failed to overcome the pre­
sumption that the grand jury proceedings were conducted according to law. 

Finally, the defendants have moved to suppress physical evidence seized pursuant 
to warrants signed by United States Magistrates in Buffalo New York and Newark, 
New Jersey. This motion is also denied. 

As a preliminary matter, the court notes that the government's response to the 
motion relies primarily upon the recent decision of the Supreme Court in United 
States v. Leon—U.S.—52 U.S.L.W. 5155 (July 5, 1984). In that case, the Court modi­
fied the exclusionary rule, holding that it would not be applied to suppress evidence 
seized in good faith reliance upon a search warrant. However, this does not mean 
that trial courts ought to neglect making a determination of the probable cause 
issue. In a case such as this one, involving a difficult criminal statute, the govern­
ment should have directed more of its energy toward the sufficiency of the affidavits 
upon which the warrants were based. 

The affidavit of Special Agent John D. Culhane was the basis for 30 warrants au­
thorizing searches of a Steerwell location in Cheektowaga, New York, and 29 busi­
nesses in the Buffalo area where allegedly infringing games leased by Steerwell 
were located. An affidavit by Special Agent John F. Campanella was the basis of the 
warrant authorizing the search of a Steerwell location in North Bergen, New 
Jersey. 

The objects of both warrants were audiovisual works computer programs, and 
business records relating to video games which were substantially similar or identi­
cal to video games which are protected by valid copyrights. Particular attention was 
directed at games which were thought to infringe the following video games and 
their respective copyright holders: 

Video game Copyright holder 

Galaxian Midway Manufacturing Co. 
Pac Man Midway Manufacturing Co. 
Rally X Midway Manufacturing Co. 
Donkey Kong Niintendo of America Inc. 
Amidar Konami Industry Co., Ltd. 
Frogger Gremlin Industries, Inc., a /k /a 

Sega Enterprises, Inc. 

See Culhane affidavit [hereafter "Culhane."] p. 4. 
The Culhane and Campanella affidavits relied heavily upon investigators em­

ployed by the firms whose copyrights were allegedly infringed. For example, Robert 
Landry of the Midway Company went to the City Lights bar in Buffalo and exam­
ined what he thought to be an infringement of the Pac-Man video game. The game 
at the City Lights had the words "Pac Man" on it and was enclosed in a white cabi­
net. Landry concluded it as an infringing game, because real Pac-Man games are in 
yellow cabinets with red Pac-Man figures. The electronic figures used in the game 
at City Lights were identical to real Pac-Man figures (Culhane, app. 11-12.K 29). 

Jon Pederson is Technical Services Manager for Nintendo, Inc., holder of the Don­
key-Kong copyright. In January of 1983, he examined a game called "Congorilla" at 
Masullo's restaurant in Buffalo. He concluded that "the play of the game" was ex­
actly like Donkey-Kong, "except that the play sequences were out of order" (Cul­
hane, p. 9. fl 25). 

Approximately one month earlier, Agent Culhane had posed as a person opening 
a video arcade and spoke to Michael Sanders of Steerwell, Inc. Sanders told Culhane 
that one had to be careful of copyright violations and that one could get into trouble 
with "bad" games. Later, Culhane spoke with Peter Scattolini, a Steerwell manager. 
Scattolini told Culhane that " 'Congorilla' was supposedly an infringement on a 
copyright and the Justice Department would normally investigate that type of viola-
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tion." (Culhane, pp. 5-6, p 12, 14, 17.) Culhane subsequently learned that in July, 
1982, a federal court had issued a temporary restraining order preventing Steerwell 
from infringing upon Donkey-Kong through the use of games called "Congorilla." 
"Crazy-Kong" and "Donkey-Kong" (Culhane, p. 5. fl 12). 

Mr. Landry, Midway's expert, examined a game called "Galaxy" and concluded 
that it infringed upon Midway's copyright for Galazian. The game had been pur­
chased from Steerwell and had no copyright information on its electronic board. 
Landry said that "the play of the game is exactly the same as . . . "Galaxian." " 
(Culhane, pp. 9,10. fl 26). 

Landry reached a similar conclusion with respect to "Gobbler," a video game also 
purchased from Steerwell. He examined this game and noted that the figures were 
different from those on Midway's Pac-Man but that "the play" of the two games 
was identical. Landry's opinion was that Gobbler was an infringing game (Culhane, 
p.ll, H28). 

In the same way, Mr. Landry made a determination that a game called "Bull 
Frog" infringed Midway's copyright for Frogger. Landry examined a "Bull Frog" 
game at a Buffalo restaurant and saw that its electronic board had no copyright 
information. He concluded that it was an infringing game (Culhane, p. 10, TJ27). 
Moreover, Agent Campanella described the play of "Bull Frog" during a telephone 
conversation with an attorney for Frogger's copyright holder (Sega Enterprises). The 
attorney indicated that "Bull Frog" plays exactly as Frogger does (Culhane, p. 10, 
1127). 

A game called "Amigo" was described by Agent Campanella to Special Agent 
Warren Flagg. Agent Flagg had done extensive work investigating infringements 
upon a game called Amidar, whose copyright was held by Konami Industry Co., Ltd. 
Flagg's opinion was that "Amigo" infringed the Amidar copyright (Culhane, p. 12. 
P0). 

Agent Campanella examined an unnamed game at Millie and Dave's bar in Buffa­
lo, New York. The game had no copyright information on it and had a play se­
quence similar to that of the Rally-X game. Midway holds the copyright for Rally-X. 
Campanella described the untitled game to a Midway investigator. Based upon Cam-
panella's description and the absence of copyright information, the investigator con­
cluded that the game was an infringement of the Rally-X copyright (Culhane, pp. 
12-13. p i ) . 

During the course of their investigation, the agents learned that "circuit boards" 
which determine the play of a particular video game can be copied "relatively easily 
and at minimal expense.' They also became aware that illegal games usually can be 
identified by the absence of a copyright notice or the presence of a false copyright 
notice, logo, or label. Illegal circuit boards can be identified in the same way (Cul­
hane, pp. 3, P . 34-35. H63). 

The burden of proof in a criminal copyright case is particularly onerous. Works 
which are very similar to a protected work may still be found not to infringe that 
work. The nature of the offense is such that questions of probable cause must be 
addressed most carefully, because it is not illegal to possess works which come close 
to being infringements. If follows that it is, and should be, relatively difficult to es­
tablish the probability that criminal infringement has occurred. United States v. 
Bily, 406 F. Supp. 726 (E.D. Pa. 1975). 

The government's theory, as revealed by the affidavits, is that Steerwell leased 
video games to various businesses and that these games were substantially similar 
to games protected by copyrights. Substantial similarity is established "when an av­
erage lay observer would recognize the alleged copy as having been appropriated 
from the copyrighted work." Ideal Toy Corp- v. Fab-Lu Ltd., 360 F.2d 1021, 1022 (2d 
Cir. 1966). This is shown when the questioned work is so similar to the protected 
work that "the ordinary observer, unless he set out to detect the disparities, would 
be disposed to overlook them, and regard their aesthetic appeal as the same. "Peter 
Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960). Further, 
copyrights do not protect ideas, but only the expression of ideas. Atari, Inc. v. North 
American Consumer Electronics Corp., 672 F.2d 607, 615 (7th Cir. 1982). In a criminal 
case, the elements of willfulness, and the purpose of commercial gain are added. 17 
U.S.C. § 506(a); 18 U.S.C. § 2319. 

With these principles in mind. I find that there was probable cause to believe that 
the video games called "Congorilla," "Galaxy," "Gobbler," "Bull Frog," and 
"Amigo," were, respectively, infringements upon the copyrights for Donkey Kong, 
Galaxian, Pac-Man, Frogger, and Amidar. I also find that there was probable cause 
to believe that the untitled game at Millie and Dave's bar infringed the copyright 
for Rally-X and that the "Pac-Man" game examined by Mr. Landry at the City 
Lights bar infringed the Pac-Man copyright. 
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In the cases of "Congorilla." "Galaxy," "Bull Frog," the untitled game, and the 
"Pac-Man" game at the City Lights bar, persons employed by various copyright 
holders viewed the games (or had them described to them) and concluded that they 
were illegal games. The possible bias on the part of these persons may reduce their 
credibility as witnesses before a jury, but the magistrate was entitled to accept their 
conclusions, absent any indication of deliberate falsification. With respect to 
"Amigo," an agent experienced with investigating infringments of the Amidar copy­
right believed that Amidar was infringed. 

However, a note of caution should be sounded. A magistrate's determination of 
probable cause would be facilitated if the agents affidavits contained more details 
concerning the comparison between protected games and infringing games. The de­
tails would not need to be technical. The finding of substantial similarity is one that 
is based upon the view of a lay person. See, Ideal Toy Corp. v. FAb-Lu Ltd., 360 F.2d 
at 1022. Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d at 489. Accordingly, 
probable cause could be established by a lay person's description of the shape of a 
game's 'figure, the pattern of play, the sounds that accompany the play of the 
games, the scoring and other factors. 

The lack of such detail in the affidavits accompanying the warrants in this case 
does not prevent a finding of probable cause. The magistrates were informed that 
copying circuit boards is rather easy. Several games had no copyright information 
which is, as it were, a trademark of illegal games. Agent Culhane's conversations 
with Sanders and Scattolini at Steerwell's store in the Buffalo area gave further in­
dication that the various games were illegal. Therefore, there was probable cause to 
search Steerwell's Buffalo area location for infringing games, circuit boards, and re­
lated business records. 

There was also probable cause to search the 29 other Buffalo area locations. 
Agents observed "Congorilla" games at twelve of these places,2 "Bull Frog" at 
four,3 "Galaxy" at four,4 "Gobbler" at six,6 bogus "Pac-Man" games at four,6 an 
untitled game similar to "Gobbler" at one,7 untitled games similar to RALLY-X at 
two,8 and a game called "Rally-Z" at one location.9 Each location named in the war­
rants was a business to which agents had observed at least one video game which 
they had reason to believe was illegal. 

The warrant for the search of Steerwell's location in North Bergen, New Jersey, 
was also supported by probable cause. This warrant was issued on January 22, 1983, 
two days after the execution of the warrant authorizing the search of Steerwell's 
Buffalo location. This warrant was based upon an affidavit by Agent Campanella. 

The Campanella affidavit closely parallels the Culhane affidavit. However, it also 
contains statements taken from Scattolini and Sanders shortly after they were ar­
rested during the search of Steerwell's Buffalo area location.10 (Campanella affida­
vit, pp. 14-16.) Sanders and Scattolini admitted that Steerwell frequently handled 
illegal, or "brown bag," video games. 

They also stated that these games were shipped from Buffalo to New Jersey every 
month. Sanders said that Steerwell's books at the Buffalo location were altered to 
conceal the fact that Steerwell dealt with illegal games. Finally, Scattolini said that 
Steerwell's headquarters were at the North Bergen location. Thus, there was ample 
probable cause to search this location for infringing games and related items. 

The motions to suppress the evidence seized pursuant to the warrants are denied. 
So ordered. 

1 I.e., Art's Deli, Alma's Fun Shop, Barnaby's, City Lights, Gem Soul City, Keith's Deli, 
Lloyd's Lounge, The Maple Leaf, Masullo's, McCompton's, Miller's Pub, and the Pollex Deli 
(Culhane, pp. 17-30, MI34-36; 40-43; 45-47; 49-51, 55). 

3 At Alma's, Barnaby's, Cameron's, and Reid Superette (Culhane pp. 17-20, 31, §§34, 36, 39, 
57). 

* At Club 1218, The Cracker Box Lounge, The Palladium, The Cavern (Culhane, pp. 22, 29, 33, 
11140, 53, 60). 

5 At Alma's, Ciano's, Kar-Cyn's Straw Hat, Unnamed Bar, Squeezer Floyd's and The Gate 
(Culhane, pp.17, 21, 23, 32-33, JJ34, 39, 44, 58, 59, 61). 

•At Alma's, Barnes' Door, City Lights, and the Malamate (Culhane, pp. 17, 19, 21, 26, UJ34, 37, 
40, 48). 

'This game was seen at Pete's Pizzeria. Licensing records indicated that a PAC-MAN game 
was at this location but no PAC-MAN game was observed there (Culane, p. 30, fl54(b)). 

8 At Millie and Dave's and at the Thruway Inn (Culhane, pp. 28, 34, fljl52, 62). 
• At Barnes' Door (Culhane, p. 20, J37). 
1 ° Since the search of Steerwell's Buffalo area location was supported by probable cause, so 

too were the arrests of Sanders and Scattolini. Therefore, their statements were properly taken 
after they were advised of their rights. No deficiency in the Miranda warnings is alleged here. 
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n ':.j.<»: U n i t e d S t a t e s o f A m e r i c a v . C a r m e n G a l l o a n d A l f r e d M e l c h i o r r e . 

In the Uniied States District Court for the Western Dislrirl of New Y->rk i "K-S4 50C. 
Dated Decenilxr 10. 1984. 

C r i m i n a l O f f e n s e s — D i s t r i b u t i o n — I n d i c t m e n t . — A n indictment lor criminal 
copyright infringement and conspiracy to infringe could not be dismissed on the grounds 

John Patrick Pieri of Lorenzo & Pieri. Buffalo. N Y . , for the defendant Gallo. Patrick J. 
Baker of Boreanaz, Baker & Humann. Buffalo. N.Y.. for the defendant Melchiorre, Salva-
tore R. Marloihe. U.S. Allurney. Kathleen M. Mehllrttler. Assistant U.S. Attorney, for the 
United Stales of America. 

lOpinion in F u l l T e x t | 

CllRTiN District Judge: The alleged distri 
bution of video games said to infringe upon 
valid copyrights is at issue in this case. Sev­
eral motions are pending, many of which 
parallel motions made in another video case. 
United States v. Steer* ell Corp.. et al., 
CR 84 51C. A decision and order denying 
the motions in that case was issued Nov­
ember 16. 1984. There are. however, signifi­
cant differences between the two cases. 

In the instant case, defendants are charged 
with conspiracy to violate 17 U.S.C. § 506(a) 
and 18 U.S.C'. § 2319(b)(2)(B). relating to 
copyright inlringment ((xiunt 1 of the indict­
ment): substantive copyright infringment 
(Counts II—V); importation of men handise 
by means of false statement1- in violation of 
18 U.S.C. 5542 (Counts V l - V l l l ) ; and smug­
gling goods into the I'nited States in viola 
tion of 18 U.S.C. J 545 (Counts IX and X). 

Defendants have moved to dismiss all 
counts of the indti tment and to suppress evi­
dence seized pursuant to a warrant. For the 
reasons discussed lielow, the motions are 
denied. 

/. \1otn>n to Dismiss Counts I -V 

D~fi i.d.ints i laitn that Counts 1 V of the 
indictment do nol properly allege violations 
of 17 U.S.C. § 5061a) 'and 18 U.S C. 
|2n9ihK2)iB). Section 506 seUs forth the 
(rime of copyright infringement; section 

2319(bH2XB) provides for a maximum pen 
alt> of two years' imprisonment and a 
$250,000 fine for violations of section 506(a) 
if the offense 

involves the reproduction or distribution. 
during any one-hundred-and eighty-day 
period, of more than seven but less than 
sixty-five copies infringing the copyright 
in one of more . . . audiovisual works. 

(Emphasis added.) 

C-ounts U—V clearly charge that defend­
ants did "distribute to the public for sale, 
perform publicly and display publicly . . . 
more than seven but less than sixty-five cop­
ies infringing the copyrights . . . " (Indict­
ment, p. 4). Count 1 charges a conspiracy to 
do this Defendants argue that public per­
formance or display does not constitute dis­
tribution. T h e y claim that only three 
incidents of distribution are charged in the 
indictment (paragraph 8 of the overt acts 
alleges thret sales of infringing boards), not 
the statutorily required minimum of seven. 

As was slat* d hv this tourt in Steerwell. it 
is not necessary to reach a legal conclusion at 
this tune is to the effect o! the charges of 
performance J'ld display. Although the 
United Slates Court of Appeals for the 
Ninth ( \o .ui l l:.i-- »on eluded that mere per­
formance is riot the equivalent of publica­
tion of distribution, thai court did not hold 
that pt rforniance and display are imniate 
rial to the question of distribution. Amen 

file:///o.uil
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c u Lithograph, lac v. Levy. 669 F 2d 1023 
(9th Cir. 1981). 

The indictinent has properly (harped dis­
t r ibut ion. Whether the government can 
prove that distribution occurred and that it 
involved the requisite number of copies is a 
question for t r ia l . The motion to dismiss 
Counts 1-V is denied. 

//. Motion to Dismiss Counts VJ—VW 
Defendants attack Counts V I—VI I I on 

two theories. The first is disposed of readily. 
Defendants allege that there was insuffi­
cient evidence before the grand jury to sup-
purl a charge of introducing goods into the 
United Stales bv means of a false statement 
i l t t l'.S.C. § 542). They fail, however, to offer 
an\ support for this allegation and so do not 
overcome the presumption of regularity 
which attaches to a grand jury indictment. 
f nited Stales v. Morano. 697 F.2d 923 (5th 
Cir. 1983). 

Defendants' second ground of attack on 
Counts V I—Vl l l merits closer consideration. 
Defendants maintain that, under section 
542. the goods must have entered the county 
"by means o f the false statement; that 
w-jthoui the statement, the goods would not 
have been admitted. Defendants relv on 
(.nited States i . Teraoka. 669 F.2d 577" (9th 
Cir. 1982). for this proposition. 

The government asserts that, under sec-
l inn 542. materiality to the importation pro­
cess is all that is required. It cites United 
States \. \ en Fuel. Inc.. 602 F.2d 747 (5th 
Cir. 1979). noting that the court in that case 
read a malerial i t \ requirement into the stal 
ule. However, that court seemed to read sec­
tion 542 in the same light as did the court in 
Teraoka. 669 F.2d 577. The Yen-Fuel court 
concluded that there must be a "logical 
nexus" between the false statement and the 
"actual importation." Id. at 753 (emphasis 
added). 

In a recent Second Circuit decision, the 
court brieflv discussed section 542. i'nited 
Stales i . Meldish. 722 F 2d 26 (1983). cert, 
denied. _ U.S. _ 104 S.Ct. 1597 (1984). The 
iourt ni.led that, under section 542, the at­
tempt to import goods must be "by means 
o f the lalse statement. Citing Teraoka, the 
Court stated: "Section 542 concerns itself 
only with whether a false statement was 
mj . l f lo effect or attempt to effect the entry 
of the goods in question." Id. at 28 (emphasis 
added). 

In this case, defendants are specifically 
• har^t-d wi th three counts of imporling mer-
' !.a. fise by means of a false consumption 

entry form. The question in this case is 
whether the merchandise would have been 
admitted in any event, thereby showing that 
the lalse statements were not material to 
the entry of the games. 

At oral argument, the government admit­
ted that the game boards probably would 
have been admitted even if defendants had 
given the correct answers. Yet, it claims to 
have evidence showing that, had defendants 
been t ruthful about the value and purpose of 
the goods, lurther investigation would have 
ensued, eventually revealing the allegedly 
infringing nature of the boards. This is an 
issue for tr ial. 

It should be remembered, however, that 
the question of materiality, while resting on 
a factual showing, is ultimately a legal issue. 
Defendants' motion to dismiss is denied for 
the present, but defendants may raise i t 
again at tr ial. 

HI. Motion to Dismiss Counts IX andX 

Defendant Melchiorre seeks dismissal of 
Counts IX and X, charging him with a viola­
tion of 18 U.S.C. §545. His theor> is that 
since section 545 speaks in terms of smug­
gling "goods" or "merchandise." it does not 
apply to the facts of this case. Defendant 
relies on United Stales v. Smith. 686 F.2d 
1234 (5th Cir. 1982). in which I he court held 
that the weirds, "goods, wares or merchan­
dise." as used in 18 U.S.C. §2314. were not 
meant to describe incorporeal privileges, 
such as copyrights. Section 2314 deals wi th 
interstate transportation of stolen goods. 

The law of this circuit is that intangible 
rights can he the basis of a prosecution under 
18 U.S.C. *2314. United States v. Bottone. 
365 F.2d 389 (2d O r . 1965). In similar fash­
ion, intangible rights can be the basis of a 
prosecution under section 545. The motion 
to dismiss Counts IX and X is denied. 

/ \ . Motion to Dismiss lor Lack ofNotkx 

Defendant Callo moves to dismiss the in­
dictment for lack of sufficient notice that 
video games could be subject to the copy­
right laws. Defendant claims thai this insuf­
ficient notice makes it "improhable" that he 
was w i l l fu l . a requisite element of all crimes 
charged in the indictment. 

As defendant Callo points out. Ihc Sr« ond 
Cin uit first explititl) held I bat 'be se­
quence of sounds ami irnape^ of a \ iHe;: c,ai:ie 
could qualilx for cop> ri^Ii i p'--ln \-->tt in 
Stern Electronns. Inc. i hi.iulmjn. 6iV- F.2d 
852. The case was decided January 20. 1982. 
The indictment covers event* occurring af 

0 
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ter that date, between approximately June 
1982 and January 1983. 

Moreover as was noted bv this m i i n , n 

Ihe Steerwell decision, the law need not be 
ahsolulely settled to put a defendant on no 
tire. T h e fact that intangibles could be copy­
righted has been known since the decision in 
United States i . Bottone. 365 F 2d 389. in 
1966. 

Defendants were on notice that video games 
were capable of being copyrighted. T h e ques 
t ion of their willfulness is a matter for t r ia l . 1 

Defendant's motion to dismiss the indict 
m e m is denied. 

V. Motion for Suppression ol Evidence 
Seized Pursuant to a Warrant 

Defendants move to suppress evidence 
seized pursuant to four search warrants. 
T h r e e authorized the searches ol 6T - -69 Al 
len Street. 79 Al len Street, and 177 Lancas 
ter Avenue and were issued January 20. 
1983. T h e warrant authorizing the search o( 
the garage at 177 Lancaster Avenue was is 
sued February 16. 1983. Defendants claim 
tha t the issuance of these warrants was not 
based on probable cause and that the war­
rants did not desir ibe w i t h part icular i ty 
what was to he seized. 

A l l warrants issued on the strength of two 
aff idavits by John P. Culhane. Jr., a special 
•gent of the Federal Bureau of Investiga­
t ion. T h e first, covering three of the four 
• i les. was signed on January 20. 1983: the 
second was signed February 16. 1983. T h e 
objet is ol the warrants resulting from these 
affidavits were audiovisual games, keys to 
these games, computer programs, and busi­
ness records covering games substantially 
similar or identical to copyrighted video 
games. T h e warrant focused on games be 
lieved to infringe on the following copy­
righted games P A C M A N , M S . P A C M A N . 
S U P E R P A C M A N , D O N K E Y K O N G . 
D O N K E Y K O N G J U N I O R . P E N G O . and 
F R O G G E R (January aff idavit , p. 15). 

T h e government argues that the recently 
decided opinion ol I he Supreme Court con­
trols. I'nited States i Leim. U S . ._ 52 

1 lh its l inel at |«.t|:e T. the I nited Stales A l lu r 
nev noted that nipvri>:h!s a l l i e d to have l»-en 
violated were dulv reiii-u-red mi I lit-dale-, l ifted in 
Counts I I through V. However, the i ourt Mules 
that one ol l h . games. I 'KM'.O « l " i h lorrns Ihe 
lnM.- ol f oun t V. wav nol duK r»-j:iMered unl i t 
N..veml«-r 2. 1HM2 (Ke^i^lral i um!«-r l.S:-53a. 
Seva Knterpn-^sl The i i i l r ir ipi iot-nl charged in 
' '• M A U IX—V was aaad lo have herun on .October 6. 
I9H2. and continued until January 20. 1983. The 
-'•-t rotation charffad io Counta 11—V was aaid to 

U.S.L.W M 5 5 ( J . • h ' . I ' M . T h e r e , the 
Court l innled the ~ . • • ) * • >! the exclusionarv 
role h . iH .nr that il 'Lie- not apply to sup­
press evidence seized in good fai th reliance 
on a search warrant . However, as this court 
slated in Steerwell. tr ial courts should not 
avoid making a determinat ion on probable 
cause liefore I t iming Io the question of good 
fai th reliance on a search warrant . 

In this case, as in Steerwell, the aff idavits 
relied partially on the opinions of investiga­
tors employed bv I fie f irms whose copyrights 
were al legedly in f r inged . A game w i t h 
"Superstar" on the marquee was examined 
by Jon Pederson. Technical Services M a n ­
ager I rom Nintendo of America. Inc.. which 
holds the D O N K E Y - K O N G and the D O N ­
K E Y K O N G J U N I O R copyrights. Pederson 
indicated that the "electronics" of the game 
were exactlv the same as the electronics of 
D O N K E Y K O N G J U N I O R (January affida­
vit , p. 9). 

Robert Landy examined anotHer game 
w i th "Superstar" on the marquee. Landy is 
an invest igator for B a l l y - M i d w a y , Inc . . 
holder of the P A C - M A N series of copy­
rights. H e concluded merely tha t the "audio­
visual display of this video game was a copy­
r ight i n f r i n g e m e n t on B a l l y - M i d w a v ' s 
' S U P E R P A C - M A N . ' " (Januarv affidavit", p. 
101. 

F ina l ly , agents contacted a Robert Crane, 
an attorney representing Sega Enterprises. 
Inc., which owns Ihe copyright on P E N G O . 
M r . Crane did nol even examine the game. 
H e heard the "p lay" of the game described 
over the telephone bv agents and concluded 
tha t it infringed on P E N G O (Januarv affida­
vi t , p. 10). 

As we noted in Steerwell. the possible bias 
on the part ol these employees of firms hold­
ing copyrights may hurt their i red ih i l i ty 
before a jury , bul Ihe magistrate was enti­
tled to accept (heir conclusions. However, 
the government is again reminded (hat the 
magistrate's inquiry into probable cause 
would be significantly aided if the agents' 
aff idavits contained more detailed compari­
sons uf prolected games- and infr inging 

have incurred (or a ISO da> pert'td. eiul.ii>: J-iou.irv 
W. 19H.'I Ol cu rs * Inert (an lie lit, l i i lnngrinent 
or illegal diNl nhution un l i ! a K+me i> pr"tecl*-d bv a 
rop*riL.'hl In ihe ; _»*• ol I 'KNdO. th i govei omenl 
mu>l prove <-nnugr, in-'anres ol di- l r il »• II ion '«rur 
nrip atler i t - Novf int i r r 2. 19H2 rep- ' ration dale 
lo lu l t i l l the slatulorv rt-qLoreioenls r'v iderice as 
lu activities involving PENUO before the refistra. 
tion dale vuuld perhaps be relevant to other mat­
ter*, bul not to show copyright infringement or 
wrongful distribution oTPKNGO. 
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(Tuin- '"he details need not be technical: a 
finding of substantial s imi lar i ty is ha=ed on 
t h t wew ol a la\ person Ideal Tu\ Corp i 
FahLu Lid.. 360 F.2d l ' i2 l (2d Cir 1966). 

Fortunately , in this case. Agent Culhane's 
alfidav it did pro* ide more details lor two ol 
the games. D O N K E Y K O N G and P A C 
M A N . W h i l e at 69 A l len Street . Agent 
Culhane played a game "identical in sound 
and video" to each of these games which he 
slates he has played in the past (January 
aff idavit , p. 5). 

Addi t ional ly , Agent Culhane observed ap-

groximately 25 games w i t h the label "Super 
la r" on the front. Smal l pieces of masking 

tape were attached to several machines w i th 
names such as "Puck-man." "Donky -Kong" 
and " P e n g o " w r i t t e n on t h e m . Agent 
Culhane also saw stickers reading " M a d e in 
T a i w a n " on these machines. A t a later dale. 
Agent Culhane observed boxes large enough 
to hold video games at 79 Al len Street. 
These boxes were stamped " M a d e in T a i ­
wan." An employee of defendant Gallo told 
Agent Culhane that games are stored there 
(January aff idavit , p. 8). Defendant Gal lo 
also told Agent Culhane that he had a game 
at his home, which is at 177 Lancaster Ave­
nue i j anuary aff idavit , p i l l . 

F ina l l y defendant Gal lo made statements 
which serve to bolster the magistrate's find­
ing of probable cause. H e advised Agent 
Culhane about how to avoid having ma­
chines he might purchase confiscated by the 
authorit ies (January aff idavit , pp. 6-7). 

Defendant Gallo told Culhane he has 65 
games. 10 of which are protected by copy­
right*. These are the newer games, such as 
SI I 'EK P A C M A N . Culhane was warned 
that if he put one of these "patented" games 
into his arcade immediately, it would be 
confiscated. H e wa* advised to first buy a 
game not subject to any copyrights and 
therefore available lor everyone's use. T h i s 
wax. defendant Gallo said, he would avoid 
Ix-itig checked by the author i t ies. Later . 
Culhane could then substitute a "patented" 
game. 

I t is difficult to establish probable cause 
that a cr iminal copyright violation occurred, 
because it is not illegal to possess something 
which comes close to being a copyright in­
f r ingement . L'niled Slates v. Bily, 406 
K.Supp. 726 ( E D . Pa. 1975) T h e games in 
this rase must be sulistantially similar to 
games protected by copyrights. Substantial 
similar i ty is established "when an average 
lay observer would recognize the alleged 
copy as having been appropriated f rom the 

copyrighted work ." Ideal TOY Corp v. Fab 
Lu. Ltd. 360 F 2d at lf>22. 

T h e court finds tbere was probable cause 
to believe delendants possessed and sold 
video games which infringed on the copy­
rights of the games listed in the indictment. 
Therefore , the court finds that there was 
probable cause lor the issuance ol the three 
warrants based on the January 20. 1983. affi­
davit of Agent Culhane. T h e r e was also 
probable cause for the warrant authorizing 
the search of the garage at 177 Lancaster, 
based on Culhane's February 16. 1983. affi­
davit . T h a t later aff idavit encompassed the 
facts put for th in the January aff idavit . I t 
also slated that only 17 suspecl machines 
were found in the first search, leaving 23 
unaccounted for. A named informant told 
agents more were stored in the garage at 177 
Lancaster Avenue (February aff idavit , pp. 
13-15). 

Before moving to defendants' next c la im, 
it should be noted that they also urge there 
was. no probable cause to believe the games 
were infringing, because the affidavits failed 
to slate that there was no "first sale." Under 
the first sale doctine. a copyright owner 
loses his protection as to a particular copy 
once he gives up t i t le to that copy. N o subse­
quent pure hases of that particular copy wi l l 
infr inge the copyright. But this doctrine 
only applies to copies lawfu l ly obta ined. 
United Stales v. Moore. 604 F.2d 1228 (9th 
Cir . 1979). T h e aff idavits never explicitly-
state that defendants are not bona fide dis­
tr ibutors, but the whole theory of the affida­
v i t s is c l e a r l y t h a t t h e copies w e r e 
unauthorized. 

Defendant's motion to suppress evidence 
sei«-d pursuant to the search warrants is 
denied. 

17. Motion lt> Sufiprt-?*- E\ itlence Found in 
Defendant Cjllo's Wallet 

Defendant Gallo iiiM.es lo suppress items 
taken I rom his wallei at the t ime ol his 
arrest. At the l ime the M-arih warrants is­
sued on January 20. IP1*-', an arrest warrant 
was issued fur <leVi"l<i'U Gallo. T h e w a i x h 
of his wallet w.i- au' l i i - ' i / i -d a> a result of 
the arrest (:niterfSi<ite> % Vfrr.\*t hern. 675 
F.2d 618 i4 th Cir 19*2 l T h e mot ion is 
denied. 

Defendants' I:H»I mib '•• d*-<'uss the indict­
ment and for Mi | ipn-»mn ol enHeiice are 
denied. 

So ordered. 
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