
496 

Opposition 

Reply 

Opposition 

Response 

Letter 

Letter 

Reply 

9/3/91 

9/3/91 

9/3/91 

9/3/91 

9/4/91 

9/4/91 

9/5/91 

9/5/»l 

Program Program Suppliers' opposition 
Suppliers to motions to require 

production filed by NAB and 
PBS, and to the objections 
filed by Joint Sports. 

NAB 

Joint 
Sports 

PBS 

MPAA 

MPAA 

Reply to Motion to Compel filed 
by the Program Suppliers on 
August 26, 1991. 

Joint Sports submit opposition 
to Program Suppliers' Motion 
to Compel. 

Response of Public Broadcasting 
Service to motions to strike 
certain record designations. 

Submits viewing data for indivi
dual categories of programming 
in response to CRT's order. 

Attaches corrected page 14 in 
the exhibit of the Six Cycle 
Summary. 

Program Submits reply in support of 
Suppliers their joint motion for 
t Music termination of proceeding with 
Claimants respect to Syndex Fund. 

CRT 

ORDER 

Letter 

9/6/91 CRT 

9/10/91 Joint 
Sports 

(Submission is mot part of 
public record). 

Makes rulings en motions and 
responses to motions, for 
production of underlying 
documents. 

1) Denies PBS1 motion to 
require Program Suppliers to 
make available certain 
documents, and a) grants PBS 
leave to file a reply. 

Submits unredacted copies of 
original survey response 
sheets underlying 1989 
cable operator valuation 
study requested by CRT in 
Sept. 5 Order. 
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Motion 9/10/9 1 Canadia n Stipulatio n of Settlement of 
Claimants Clai m of Canadian Claimants. 

Motion 9/10/9 1 Canadia n Motio n to Withdraw Direct Case 
Claimants an d Distribute remainder of 

Canadian Claimants' Phase I 
share. 

Motion 9/11/9 1 NP R NPR' s Motion for distribution 
to NPR of . 18% of total amount 
remaining in the 1989 Cable 
Royalty Fund. 

ORAL HEARIHG 9/12/91 Prograa Witnesses: Jack Valanti and 
TRANSCRIPT Suppliers Marsha Kasaler - MPAA 

Exhibits aubaittedt 
Sports - 9X, 10X, 11X, 12Z 
HAS - 24X, 23X 
PBS - PTV-l-X 

ORAL HEARING 9/13/91 Prograa Witnasaost Marsha Xaaalar and 
TRANSCRIPT Suppliers Allen Coopar - MPAA 

Exhibits submitted! 
HAB - 26X, 27Z, 2SZ, 29X, 

30X, SIX, 32X 
MPAA - provided revision 

to Page 144 of direct 
oaae 

ORAL HEARING 9/17/91 Prograa Vitnaaai Allen coopar 
TRANSCRIPT Suppliers 

Exhibits submitted! 
Sports - 13X, 14X, 1SX 

Transfer 9/18/9 1 CD C Cabl e Data Corporation picked 
up data provided to CRT by 
Joint Sports on 9/10/91. 

ORAL HEARING 9/19/91 Prograa Witness: Allen Coopar 
TRANSCRIPT Suppliers 

Exhibits submitted! 
Sports - MX, 22X, 23X 
MUSio - 24X 
MAB - 33X, 3«X, 37X, 

3«X, 39X, 40X, 41X 

32X a 33X submitted, 
but not as part of 
record 
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ORAL HEARING 
TRANSCRIPT 

Opposition 

9/20/91 

ORDER 

Motion 

ORAL HEARIHG 
TSAHSCRZPT 

Program Witnessi Allan Coopar 
Suppliers 

Exhibits submitted: 
PBS - PTV-2X, 3Z, 4Z, SZ, 

7Z, 8Z, 9Z, 10Z, 12Z, 13Z, 
14X 

Devotional - 13Z 

PBS Furthe r Response of Public Tele-
vision in Opposition to Motion 
for Termination of Proceedings 
with respec t t o th e 198 9 
Syndex Fund. 

CRT Schedule for remainder of the 
Phase I direot hearings. 

Joint Join t Sports Claimants' Motion 
Sports t o Strike Portions of Program 

Suppliers' Direc t Case . 
Namely, all testimony and 
exhibits relying upon 
Nielsen 1989 NSI survey data. 

9/24/91 Sports Witness: Paul Borts 

Exhibits submitted! 
Program suppliers IX, 

3Z, 4Z 

9/20/91 

9/23/91 

9/23/91 

2Z, 

ORAL HEARING 
TRANSCRIPT 

9/23/91 Sports 

Also submitted Advisory opinion 
from CRT 85-4-84CD, whioh was 
officially noted by the CRT. 

Witnessesi Paul Borts and 
Robert Crandall. 

Exhibits submittedi 
PBS - PTV 31Z, 15Z, 16Z, 17Z, 

18X, 20Z, 21X, 35X, 22X, 
36X, 23X, 19X, 25X, 29X 
28X, 37X 

Resubmission 9/25/9 1 Musi c Musi c Claimants submi t correcte d 
Claimants direc t case . 
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ORAL HEARINQ 
THAHSCBIPT 

9/26/91 Sports Wltnaasaat Robart Crandmll and 
Leonard Raid. 

Exhibits submitted: 
Prog.Supp. - SI, 6X, 7X, 
PTV - 26Z 

8X 

ORAL HEARING 
TRANSCRIPT 

9/27/91 sports wltnaasaat Roger Warner and 
Leonard Raid. 

ORDER 

Comments 

Exhibits submitted: 
Prog. Supp. - 12X, 
13X, 11X, 14X, 15X 
PTV - 39X, 40X, 41X 

91, 10X, 

9/27/91 CRT Submits the schedule of the 
remainder of the 1989 Cable 
Distribution proceeding. 

9/30/91 Devo - Comment s of Devotional Claimants 
tionals i n suppor t o f Join t Sport s 

Claimants' motio n t o strik e 
portions of Program Suppliers' 
direct case. 

ORAL HEARIHO 
TRANSCRIPT 

10/1/91 sports witness: commissioner Francis 
Vincent - Baseball 

Exhibits submitted: 
Prog. Suppl. - 16X, 17X, 18X 
PBS - PTV 42X and Excerpts 

from PTV 37X 

ORAL HEARING 
TRANSCRIPT 

10/2/91 Sports Witnesses: Commissioner 
David Stern - Basketball, 
and Robart Wussler 

Comments 

Opposition 

10/2/91 PB S 

10/2/91 

Exhibits submitted: 
Prog. Supp. - 19X, 20X, 21X, 

22X, 23X 

Comments o f PB S o n motio n b y 
Joint Sport s Claimant s t o 
strike portions of the direct 
case o f Progra m Suppliers . 
Supports motion. 

Program Progra m Suppliers Opposition 
Suppliers t o Joint Sports Claimants 

motion to strike testimony 
regarding Nielsen NSI survey. 
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OEM. HBARIKO 
TRANSCRIPT 

Letter 

ORAL HEARING 
TRANSCRIPT 

Reply 

Motion 

Comments 

Motion 

Stipulation 

Opposition 

Opposition 

10/3/91 sports 

10/3/91 Midlen 
& Guillot 

Witnessesi Samuel Book 

Ho exhibits submitted 

Requests CR T t o sen d 
confirmation copy by mail 
of anything that is faxed 
to them. 

10/4/91 Sports Witness: Dx. Peter H. Lemieux 

Exhibits submitted: 
Prog. Supp. -  24X 
PBS -  43X 

10/7/91 Progra m Submit s further reply in support 
Suppliers o f their motion to terminate 
t Musi c th e 1989 proceedings with 
Claimants respec t to the syndex fund. 

10/8/91 Join t Join t Sports Claimants' Motion 
Sports t o strike cross-examination 

testimony and exhibits based 
upon the questionnaires 
underlying the 1986, 1989 and 
1990 JSC constant sum 
surveys. 

Supplemental Comments of Public 
Television Claimants in 
Opposition to motion for 
Termination of Proceedings 
with respect to the 1989 
Syndex Fund. 

ASCAP, Musi c Claimants' Motion for 
BMI & Distributio n - 4.5% of total 
SESAC amoun t remaining in 3 funds. 

ASCAP, Stipulatio n of Settlement of 
BMI & Clai m of the Music claimants 
SESAC t o 1989 Cable Royalty Fund. 

10/11/91 PB S 

10/15/91 

10/15/91 

10/16/91 Progra m Oppositio n to Motion to strike 
Suppliers cross-examinatio n testimon y 

and exhibits and cross-motion 
to strike portions of 
testimony and exhibits. 

10/16/91 PB S Oppositio n of PBS to motion 
by Joint Sports claimants to 
strike cross-examination 
testimony and exhibits. 
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ORAL HEARING 
THAH8CRIPT 

ORAL HEARING 
TRANSCRIPT 

OBAL BEARING 
THXH8CKIPT 

ORAL HEARING 
TRAHSCRIFT 

ORAL HEARING 
TRAHSCRIPT 

10/16/91 Devo
tional 

10/17/91 Devo
tional 

10/21/91 Devo
tional 

10/22/91 Devo
tional 
& 

NAB 

10/23/91 NAB 

Witnessi Pat Robertson 

Witnessesi Glyn Wooldridge ( 
Myrtle Huggins 

Witnessesi Thomas Larson a 
Kimberly Leary 

Exhibit submittedi 
Prog. Supp. - 2SZ, 

Witnessesi Dr. David Clark 

Richard Dueay 

Exhibits submittedt 
Prog. supp. 26Z 
Devotional 13Z, 14Z 

Witnesses! Richard Dueay t 
Lawrence De Pranco 

Exhibits submitted by NABi 
MPAA Exhibit #'S 27Z, 28Z, 29Z, 
30Z, 31X, and PTV Exhibit 44Z 

ORDER 

Letter 

10/23/91 CRT 

10/23/91 PBS 

ORAL BEARING 10/24/91 NAB 
TRANSCRIPT 

Schedule for PBS' direot case. 

Correcting small error that PBS 
discovered in its Direct Case 
filed on August 16, 1991. 

Witnesses! John Elkins * 
John Robinson 

Bo Exhibits submitted. 

Opposition 10/25/91 JSC 

ORAL BEARING 10/25/91 NAB 
TRANSCRIPT 

Opposition of Joint Sports 
Claimants to Program Suppliers' 
Motion to Strike. 

Witnesses! Robert Daviea t 
Philip Viener 

Exhibits submitted: 
Prog. Supp. - 32Z 
PBS - 4SX * 46Z 
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OBOES 

Letter 

OBAL HBABXHa 
TBAH8CBXPT 

10/28/91 CRT 

10/28/91 MPAA 

10/30/91 PBS 

CST aranta PBS an opportunity to 
praaent ita direct eaae on the 
ayndez issue aa submittad. 

Letter from Dennis Lane, 
clarifying Mr. Cooper's 
statement concerning 
music videos (Tr. 580, 
September 19, 1991). 

Witnaaaeci Sharon Bookafallar 
t John anil 

Letter 10/30/91 Joint 
Sports 

Exhibits submitted! 
Joint sports> 24Z, 25X 
HABl 42Z 
Letter from Robert Garrett 
requesting Tribunal to order 
MPAA to produce confidence 
intervals for viewing 
estimates in MPAA viewing 
study. 

OBAL HBABXHO 10/31/91 PBS 
TBAHSCRZPT 

OBAL HEARIHQ 11/1/91 PBS 
TBAB8CBXPT 

OBOES 11/4/91 CST 

Witnaaat John Puller 

Exhibits! 
PBS - JT-2 
Joint Sports - 26Z, 27Z, 28Z, 

29Z, 30Z 
Prog. Supp. - 33X, 34Z, 3SZ, 
36Z, 37Z, 38Z, 39Z, 40Z, 41Z, 
42Z, 43Z, 44Z 

Witnesses: John Puller, 
Arthur Ungar C John Carey 

Exhibits submitted: 
Sports - 31Z 
BAB - 44Z, 45Z, 46Z, 47Z, 48Z 
Devo. - 1SZ, 1CZ 

Tribunal ordara the Program 
Suppliers to produce the 
oonfidenoe intervals ASAP but 
no later than Bovember 18, 
1991. 



503 

ORAL HEARIHO 
TRANSCRIPT 

11/4/91 PBS 

ORAL HEARING 
TRANSCRIPT 

Letter 

11/5/91 PBS 

ORDER 

Letter 

Letter 

Letter 

Letter 

ORDER 

11/5/91 NA B 

11/6/91 CRT 

11/8/91 Join t 
Sports 

11/8/91 Join t 
Sports 

11/8/91 PB S 

11/8/91 Musi c 
Claimants 

11/19/91 CRT 

witnessest 

Sea. Charles Mathias, 
Peggy cnarrea, Marsha Leopard, 
and Thomas Larson 

Exhibits submittedi 
Sports - 32Z, 33Z, 34Z, 3SZ, 3CZ 
Prog. Supp. - 43X 

Witnesses: Tom Larson £ 
Jennifer Lavson 

Exhibits submitted< 
BAB - 49Z 
Prog. supp. - 46Z, 47Z 
PBS - TL-3, TL-4 
Sports - Bxh. 3 
Attaches five pages from NAB's 
1989 Exhibi t 2 , showin g 
corrections raised by Mr. Lane. 

Ruling on motions submitted by 
Joint Sports and Program 
Suppliers regarding aeoass to 
Nielsen study and sorts study. 

Letter from Robert Garrett 
providing for the record 
certain information requested 
by the Tribunal during the 
hearings. 

Letter from Robert Garrett 
explaining question of error 
in Sports Exhibit 36. 

Letter from Tom Olson, providing 
additional information 
requested by the Tribunal. 

Letter from ASCAP, BMI & SESAC 
in response to letter of 
October 24 from Dennis Lane 
concerning Allen Cooper's 
testimony re music videos. 

Accepting additions to the 
direct cases , an d permittin g 
testimony rebutting confidence 
intervals t o b e hear d i n 
January. 
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Rebuttal 
Case 

Rebuttal • 
Case 

Rebuttal 
Case 

Rebuttal 
Case 

Rebuttal 
Case 

Motion 

Letter 

Hotion 

Letter 

Letter 

11/19/91 

11/19/91 

11/19/91 

11/19/91 

11/19/91 

11/19/91 

11/21/91 

11/21/91 

11/22/91 

11/25/91 

Devo
tional 

1MB 

PBS 

Joint 
Sports 

HPAA 

Joint 
Sports 

Joint 
Sports 

Joint 
Sports 

Devo
tional 

Prograi 

Motion 

Opposition 

11/25/91 

11/25/91 

Phase J Rebuttal Case of the 
Devotional Claimants. 11 pgs. 

Phase I Rebuttal Case ot NAB. 
25 Hp. 

, phase I Rebuttal Case ot PBS. 
S pp. 

Phase I Rebuttal Case ot 
Joint Sports Claimants. 54 pgs. 

Phase I Rebuttal Case ot 
HPAA. 152 pgs. 

Notion of the Joint Sports 
Claimants to Admit Exhibits 
into Evidence. 

Joint Sports Claimants are 
willing to waive further 
evidentiary hearings if all 
parties agree to do likewise. 

Joint Sports motion to strike 
the 1989 HPAA Study of viewing 
hours and all references to 
that Study in the record. 

Devotional Claimants are willing 
to waive further evidentiary 
hearings. 

Program Suppliers does not agree 
Suppliers with Joint Sports' letter 

proposing to waive rebuttal 
hearings, and also requests 
the Tribunal to extend the 
due date for proposed 
findings. 

Program Program Suppliers motion to 
Suppliers strike portions of rebuttal 

testimony of Joint Sports, 
Devotional and PBS. 

Program Program Suppliers Opposition 
Suppliers to Joint Sports motion to 

strike 1989 Nielsen Study 
of viewing hours. 
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opposition 11/25/9 1 Progra m Program*Supplier s Opposition 
Suppliers t o Joint Sports motion to 

admit into evidence certain 
cross-examination exhibits. 

Opposition 11/26/9 1 PB S PBS ' Opposition to motion filed 
by Program Suppliers on 
Nov. 25 , requestin g th e 
Tribunal strike page 2 of the 
rebuttal testimony of 
Nat Katzman. 

Letter 

Comments 

Opposition 

Reply 

Motion 

11/26/91 

11/26/91 

11/26/91 

11/27/91 

11/27/91 

NAB 

Devo-
tional 

Joint 
Sports 

Joint 
Sports 

NAB 

NAB supports proposal of Joint 
Sports claimants to waive 
rebuttal hearings. 

Comments of Devotional Claimants 
in support of Joint Sports 
Claimants' Motion to Strike. 

Joint Sports' Opposition to 
Program Suppliers' Motion 
to Strike. 

Joint Sports ' Repl y t o 
Opposition to admit 
exhibits into evidence. 

Motion of NAB to admit 
cross-examination exhibits 
into evidence. 

Reply 11/27/91 Progra m Progra m Suppliers' Reply in 
Suppliers Suppor t of Motion to Strike. 

Schedule for rebuttal hearings. 

Rulings on Motions filed by tha 
parties prior to tha hearing of 
tha rebuttal oases.. 

Notifying that their witness, 
Craig Sherwood, will be unable 
to appea r fo r tomorrow' s 
hearing. Devotional s are 
withdrawing his rebuttal 
testimony. 

ORDER 

ORDER 

Letter 

11/27/91 

11/27/91 

11/2/91 

CRT 

CRT 

Devo-
tionals 



506 

ORAL HBARIBO 
TRAB8CRIPT 

ORAL HBARIBO 
TRAB8CRIPT 

12/3/91 PBS Witness: Dr. Bat Batsman 

Exhibits submitted! 
Prog. Supp. - 1RZ, 2RX, 3RZ, 4RZ 
PBS - BK-3, BE-4 

12/4/91 PBS Witnessi 
Prof. Robert A.Peterson 

ORAL HEARIHO 
TRABSCRIPT 

ORAL HBARZBa 
TRAB8CRZPT 

12/5/91 BAB 

12/9/91 Joint 
Sports 

Exhibits sabmittedt 
BAB - Exhibit 52RZ 

Witnesses: Lea Thompson 
Richard Dueey 

Exhibits submittedt 
Prog. Supp. - 5RX, 6RX, 7RX 

Witnessesi Dorothy stein & 
William Rubens 

Exhibits submitted> 
Prog. 8upp. - BRX, 9RZ 

ORAL HBARIBO 
TRABSCRIPT 

12/10/91 Joint 
Sports 

Witness! 
Dr. Peter H. Lemieux 

Exhibits submittedt 
PTV - 1RX 
Prog. Supp. - 10RZ, 12RZ, 13RZ 

ORAL HEARIHO 12/11/91 Program Witness: Dr. Stanley Beaen 
TRABSCRIPT Suppliers 

Exhibits submitted: Bone 

ORAL HBARIBO 12/12/91 Program Witness! John Woodbury 
TRABSCRIPT Suppliers 

Exhibits submitted! Bone 

ORAL HEARIHO 12/13/91 Program witnesses: Dr. Martin Pranxel 
TRABSCRIPT Suppliers C Marsha Kessler 

Exhibits submitted! 
Prog. supp. - MF-lR 
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ORAL HEARING 12/16 Program Witness: Alaa Rubin 
TRANSCRIPT Suppliers 

Exhibits submitted: 
Joint Sports - 38RZ 

Stipulation 12/16/9 1 Join t Join t Sports & PBS arrive at a 
Sports stipulatio n with regard to 
& PBS certai n data referred to in 

Prof. Peterson's testimony. 

ORAL HEARING 12/17/91 Program Witness: Allen Cooper 
TRANSCRIPT suppliers 

Exhibits submitted: Hone 

Motion 12/19/9 1 Devo - Devotiona l Claimants request 
tionals Tribuna l t o admi t int o 

evidence Devo. Exhibits 
No. 15X and 16X. 

Letter fro m Denni s Lan e 
enclosing letter from 
Mr. Lindstrom which contains 
standard errors and relative 
errors (confidence intervals) 
for the viewing results of 
1989 Nielsen Special Study. 

Submits declarations for each 
witness who appeared on its 
behalf in the direct phase 
of the 1989 Phase I 
distribution proceeding. 

Notifying parties that Paul 
Lindstrom will testify on 
January 14, 1992, completing 
the Phase I hearings. 

orders that the unopposed motion 
of the Devotional Claimants 
to admit Exhibits 15Z and 16Z 
into evidence is granted. 

Letter 1/7/9 2 Progra m Lette r submitting explanations 
Suppliers o f numbers contained in 

Mr. Lindstrom' s 12/20/9 1 
letter which contained the 
standard errors and relative 
errors i n Nielse n Specia l 
Study. 

Letter 12/20/9 1 Progra m 
Suppliers 

Letter 1/6/9 2 NA B 

ORDER 1/7/92 CRT 

ORDER 1/7/92 CRT 

70-857 0-93-17 
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ORAL HEARING 1/14/9 2 
TRANSCRIPT 

Letter 

Motion 

Motion 

Program Witnessi Pau l Lindstroa 
Suppliers (Las t witness in direct oase) 

Exhibits submitted: 
Joint sport s -  SORX , 31RX , 

52RX, 53RX 
Prog.supp. -PI-IR X 

1/15/92 NA B Enclose s a list of corrections 
to the.transcripts of the 
hearing of its witnesses and 
the openin g statemen t 
preceding NAB's direct 
testimony. 

1/17/92 Join t Request s CR T t o admi t int o 
Sports evidenc e the attached 

"Affidavit of William S. 
Rubens", which addresses the 
issues raised by the belated 
submission of standard error 
estimates for the MPAA study. 

1/22/92 Progra m Progra m Suppliers' response to 
Suppliers JS C Motion to admit Rubens' 

affidavit into evidence. 
Requests this response be 
included in the record as a 
condition for acceptance of 
the Rubens Affidavit. 

Letter 1/22/92 PB S Enclose s a set of corrections 
to the direct and rebuttal 
testimony o f Publi c 
Television. 

Letter 

ORDER 

1/22/92 Devo - Motio n t o correc t th e 
tionals transcript s o f Devotional* s 

Phase I hearings. 

1/22/tl CSX Order (1) accepting pleadings by 
•AB, PBS a Devotional* on 
corrections to transcripts, 
(1) accepting into the record 
tilings by Joint Sports • 
Program suppliers regarding 
William Rubens' affidavit, 
and (3) closing that record 
of Phase z of the its* Cable 
Royalty Distribution 
Proceeding. 
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Letter 1/23/92 NA B NAB' s respons e t o MPAA' s 
"Response To Motion To Admit 
Rubens Affidavi t Int o 
Evidence." Doe s not object 
to evidence being admitted, 
but asserts MPAA makes certain 
erroneous statements. 

ORDER 

Letter 

1/23/92 CRT CRT reopens record to admit 
NAB's comments of 1/23/92, and 
again closes the record. 

1/24/92 Devo - Notifie s all parties of change 
tionals o f address and phone number 

of Gammon & Grange, counsel 
for In Touch Ministries, 
Coral Ridge Ministries Media 
Outreach Division, and Oral 
Roberts Evangelistic Assoc. 

Proposed 
Findings 

Proposed 
Findings 

Proposed 
Findings 

Proposed 
Findings 

Proposed 
Findings 

ORDER 

1/24/92 Program Submits Proposed Findings of 
Suppliers Fact and Conclusions of Law. 

(Phase I). 140 Pages 

1/24/92 Joint Submits Proposed Findings of 
Sports Fact and Conclusions of Law. 

(Phase I). 123 Pages 

1/24/92 PBS Submits Proposed Findings of 
Fact and Conclusions of Law. 
(Phase I). 93 Pages 

1/24/92 NAB Submits Proposed Findings of 
Fact and Conclusions of Law. 
(Phase I) . 65 Pages 

Devo- Submits Proposed Findings of 
tionals Fact and Conclusions of Law. 

(Phase I). 53 Pages 

1/30/92 CRT CRT on its own motion, strikes 
footnote 2 on page 2 of the 
Proposed Findings of Fact 
and Conclusions of Law of 
the Public Television 
Claimants. 

1/24/92 

Verified 1/30/9 2 Join t Enclose s verified copies of the 
Testimony Sport s testimon y submitted in the 

Direct Cas e o f th e Join t 
Sports Claimants. 
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amply 
Finding* 

amply 
Flattings 

amply 
Findingm 

amply 
Findingm 

amply 
Findingm 

Ssttli 

•ones 

Lsttsr 

2/3/91 

2/3/92 

2/3/92 

2/3/92 

2/3/92 

2/4/92 

a/11/91 

3/34/93 

Submits amply Findingm ot 
Soppllmrs Fmct mod Conclusions ot Law. 

(Pbasm X). tl Pages 

Joint submits amply Findingm ot 
Sports Fmot mad conclusions ot Law. 

(Pbasm Z). 57 Pmgms 

Submits amply Findingm ot 
Fmet and Conclusions ot Law. 
(Pbasm Z). 25 Pagms 

Submits amply Findingm ot 
Fact and Conclusions ot 
(Pbasm Z). 31 

Submits amply Findingm ot 
Fmet and Conclusions ot 
(Pbasm Z). 30 

tionalm 

Program 
Suppliers 

Joint 
Statement 

Statement 

NAB has raachad agreements in 
prineipla with othar claimants 
in Program Suppliers and 
Davotional categories, whicb 
would resolve all remaining 
Phase II disputes. 

Sunshine Act Meeting set tor 
rebruary is, 1991 for the 
Adjudication of the 1999 
cable Distribution troeeedlmg. 

Letter free Dennis Lane stating 
that Program Suppliers have 
resolved all Phase II 
differences with Multimedia 
and HOB* Shopping Network, as 
well as with NAB. No Phase II 
hearing will be necessary. 

2/29/92 NAB Joint Statement Regarding 
HPAA Distribution of Program 
Multimedia Supplier Royalties on behalf 

of all parties asserting 
Phase II claims to 1989 
Program Supplier royalty 
award. 

3/3/92 Devo- Statement for the Record of 
tionals Devotional Claimants 

Regarding Resolution of 
Phase II Controversy. 
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FINAL 4/20/92 
DETERMINATION 

FED. BEG. 4/27/92 
NOTICE 

CRT 

CRT 

Motion 5/1/92 Devo-
tionals 

Final Determination of 1989 
Cable Royalty Distribution 
Proceeding. 82 Pages 

Publication of Final 
Determination of 1989 Cabla 
Royalty Distribution 
Proceeding. 

Devotional's Motio n t o 
Distribute the remaining 30% 
of the 1989 cable fund. 

Comments 5/5/9 2 PBS PB S supports motion by 
Devotionals for complete 
distribution of 1989 cable 
fund. 

Comments 5/8/9 2 Joint Join t Sports supports motion 
Sports b y Devotionals for complete 

distribution of 1989 cable 
fund. 

Comments 5/8/9 2 Program Progra m Suppliers supports 
Suppliers motio n by Devotionals for 

complete distribution of 
1989 cable fund. 

Reply 5/12/9 2 
Comments 

Comments 5/12/9 2 

Comments 5/12/9 2 

Devo- Repl y of Devotional Claimants 
tionals t o Progra m Suppliers ' 

Response. 

PBS PBS ' furthe r comment s i n 
agreement with Program 
Suppliers with condition of 
returning any overpayment to 
proper party. 

Joint Join t Sports' further comments 
Sports o n reimbursement of any 

overpayment. 

Letter 5/12/92 NA B Letter from NAB agreeing to 
reimburse any overpayment. 
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OBDBB s/ll/tx ot f ot T ordors the distribution of 
the remaining 30% with the 
eoaditloa in tho event of 
appeal and tha percentages 
change, overpayment plus 
iataraat will ba reimbursed, 
and denying Devotional1a 
motion to raimbursa by moans 
of a reduction from fnnda from 
another year. 

Latter 5/19/9 2 Haiti - Latte r from Arnold Lutskar 
media agreein g to full distribution 

with agreement to reimburse 
any overpayment. 
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1991 SATELLITE CABBIES ROYALTY BATE ADJUSTMENT 

DOCKET STATEMENT 
91-3-SCBA 

Tbia proceeding began in Hay 1991 and continuad through June 1992. 

SOHHAFY or ACTIVITY 

Category imr* — T ttT "ffgg g 

Post-Bearing Brief 
Direct Camea (Review only) 
Oral Bearing Transcript s (Review only) 
Panel's Final Report 
Petitions and Reply Pe t i t i on s t o 

Overturn Panel's Report 
CRT Final Determination 

60 
784 
623 
36 

203 
10 

Actual number of pages of briefs for each category is indicated throughout 
docket, shown in italics. 

This docket does not include the Arbitration Panel's activity or oral 
bearing. 

FILING BAXE 

Notion 05/09/91 

Fit NOTICE OS/20/91 

Letter 06/03/91 

Notice 06/05/91 

Notice 06/06/91 

Notice 06/10/91 

PARTY 

Copyright Owners 

CRT 

Cole, Raywld t 
BraverBan 

Sidley « Austin 

PRIMESTAR Partners 

Eastern Microwave 

SUBJECT 

Request the Tribunal to 
publish a notice of intent 
to participate 

•otiee of latent to 
Participate 

Acknowledges this law firm as 
agents for Superstar 
Connection 

Notice of intent to 
participate in proceeding. 
Acknowledges this law firm as 
agents for Netlink USA. 

Notice of intent to 
participate 

Notice of intent to 
participate. Designates SBCA 
as coaaon agant. 
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Notice 

Notice 

Notice 

Notice 

Letter 

06/12/91 

6/17/91 

6/17/91 

6/18/91 

6/20/91 

National Rural 
Telecommunications 
Cooperative (HRTC) 

Copyright owners 

ABC, HBC, CBS 

PrlaaTlaa 24 

SBCA 

n •otiea 7/01/91 

Letter W 9 1 White t Case 

Sunshine 10/02/91 
not/Notice 

Coments 11/15/91 

Notice 11/18/91 

Letter 11/18/91 

Copyright Ownara ' 

Satellite Carriers 

Distributors 

Notice of intent to 
participate 

Notice of intent to 
participate 

Notice of intent to 
participate 

Notice of intent to 
participate 

Informing the CRT that the 
SBCA will act as an agents for 
several satellite carriers 

Notice of initatioa of 
voluntary negotiation 
proceedings and listing of 
parties that filed an intent 
to participate in such 
proceedings. 

Informing the CRT that SESAC 
waa oaitted from the list of 
Copyright owners on the FR 
Notice of July 1 and 
requesting that the CRT aaend 
the service list to include 
' Bernard Korman. 

calling for a pre-
arbitration conference to 
discuss development of a list 
of qualified arbitrators i 
their payaeat. 

-Comments regarding 
qualifications of Arbitrators 
and Coats of Arbitration. 

N o t i c e r e c o m m e n d i n g 
arbitration procaduras begin 

Informing CRT that Satellite 
Carriers and copyright owners 
are not negotiating with the 
Satellite Distributors. 
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Reply 11/19/91 

FR notice 11/20/9 1 

Letter 12/18/9 1 

PR Notice 12/31/9 1 

Piling 01/10/9 2 

Latter 01/10/9 2 

Letter 01/13/9 2 

Latter 01/14/92 

Order 01/16/92 

Letter 01/16/9 2 

Letter 01/17/9 2 

Satellite Carriers Repl y t o Copyrigh t Owners ' 
c o m m e n t s r e g a r d i n g 
qualifications an d payment s 
of arbitrators 

CRT 

American Arbitra-
tion Association 
(AAA) 

CRT 

Copyright Owners, 
Satellite Carriers 
and Distributors 

CRT 

David Horowitz 

Notice that the CR T has 
received comments from th e 
Copyright owners, satellite 
Carxiera and Distributors. 
Also concerning th e payment 
of pra-abritations coat. 

List of available arbitrators 
and their qualifications 

List of available arbitrators 

Selection of Arbitrators 

Notiee to th e selected 
arbitrators that they mus t 
choose a chairman of th e 
arbitration panel by January 
21, 1991 

CRT 

CRT 

Mr. Horowitz ' 
statement 

financial 

Satellite Carriers 

Copyright Owners 

Forwarding Mr. Borowiti' 
financial statement to all 
interested partiaa 

Notioe that th e parties may 
communicate by latter with the 
CRT their choice for 
chairperson of the Arbitration 
Panel 

Notifying CRT of their choice 
for chairperso n o f the 
Arbitration Panel 

Notifying CRT of their choice 
for chairperso n o f th e 
Arbitration Panel 
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order 01/17/92 or* Botioe that the chairperson of 
too Arbitration Vasal has baan 
chooses and that a pre-hecring 
conference will ba bald 

Lattar 01/11/91 C M Lattar to Chairwoman of tha 
arbitration panal allowing tha 
panal to use tha CRT haariag 

Lattar 01/31/92 Satallita Letter to Virginia Carson 
Distributors notifying the Arbitration 

Panel that HRTC is withdrawing 
from participation in thia 
proceeding 

Report 03/02/92 arbitration Panal Final report of the 
Arbitration panal 36 Pages 

Order 03/04/92 C M notice that all Motions 
pertaining to the Arbitration 
Panel Assort east be filed 
with the e n by 3/1S/92 and 
reply petitions filed by 
3/17/31 

Letter 03/10/92 Virginia Carson Original signature page of the 
final report of the 
Arbitration panal 

Petition 03/19/92 Copyright Owners, Petitions tor the CRT to 
Satellite Carriers overturn or modity the 

Arbitration Panel's decision 
203 

Letter 03/20/92 Virginia Carson CC of a latter to Dennis Lane 
and Paul Slist requesting that 
they send extra copies of 
thair written record to the 
CRT 

Oral Bearing 03/20/92 Steven J. Borvita deceived at car Transcripts 
Transcripts froa the Arbitration Panel 

Bearing, satellite Cmrrimrm 
Direct Testimony, and Post-
Bearing Brief. fOKiaZBAL 
oazrj. *23 

Filing 03/23/92 copyright Owners Submitted page 33 of the 
Copyright Owners Brief of 
3/1S/92 
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Direct 03/23/92 
Case 

Letter 03/24/92 

Reply 03/27/92 

Response 04/01/92 

Response 04/13/92 

n Notice 04/14/92 

Order 04/14/92 

Fax 04/22/92 

Copyright Owners 

Steven J. Horvitx 

Copyright Owners, 
Satellite Carriers 

Satellite Carriers 

Copyright Owners 

CRT 

CRT 

Arbitration Panel 

Received at CBX - Copyright 
Owners submitting their 
Direct Case and .Informational 
riling (ORIGXBJU. OBIS) 

Letter identifying the service 
list which Mr. Horvitx used to 
forward copies of the 
Arbitration Panel Report 

Reply petitions to the 3/18 
filing to overturn or modify 
the Arbitration Panel•s 
Decision 

Further response to the 
petition of the Copyright 
Owners 

Further response to the 
further response of the 
Satellite Carrier 

Sunshine Act Notice of a 
closed seating 

Order giving notice that tha 
Sunshine Act meeting will 
take place less than seven 
days prior to tha publication 
of the Botioe in the Federal 
Register 

Letter clarifying carriage of 
broadcast signals in their 
Final Report 

FR Notice OS/01/92 

Letter OS/05/92 

CUT 

CRT 

Final Determination accepting 
the Arbitration Panel •« final 
Jteport 10 Pages 

Notifying tha participants 
that the Federal Register 
made a mistake in the 
printing of the Final 
Determination 
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n Hotla a o i / u / t l N t e t l Mfitta r OozMetie a o f alatak a i a tk a 
i t t i tatalllta  Cazria r lat a 
t d j i i t i t i t r i m 

tattar 0S/03/M 0 » aotlfyiag tha paztleipaBta at 
tka radaral Baaiatar 
aarraotlea aotioa. Copy af 
aatlea aamt alaa. 

Data i Jtma 1, 19M 
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1992 NONCOMMERCIAL BROADCASTING RATE ADJUSTMENT PROCEEDING 

CRT DOCKET NO. 92-2-PBRA 

This proceeding began Hay 1992 and continued through December 1992. 

SUMMARY OF ACTIVITY 

Category 

Direct Cases 
Proposed Findings 
Final Determination 

number of Pages 

879 
71 
22 

Actual number of pages of briefs for each category is indicated 
throughout docket, shown in italics. 

FILING DATE PARTY 

Letter 5/1/92 CRT 

Letter 6/10/9 2 PB S 

Letter 6/10/9 2 PB S 

Letter 6/15/9 2 PB S & NPR 

Letter 6/18/9 2 ASCA P 

Letter 6/18/9 2 ASCA P 

SUBJECT/DESCRIPTION 

Latter from Chairman Daub to 
the parties vbo participated in 
the 1978, 1982 and/or the 1987 
Noncommercial Broadcasting Rate 
Adjustment Proceeding, asking 
for any progress on settlement 
by June 19, 1992. 

PBS and Harry Fox Agency, Inc. 
(HFA) hav e begu n preliminar y 
discussions wit h th e hop e o f 
negotiating a  mutuall y 
satisfactory agreement. 

PBS an d ASCA P hav e begu n 
preliminary discussion s wit h 
the hop e o f negotiatin g a 
mutually satisfactor y 
agreement. 

Public Broadcasting Service and 
NPR hav e begu n preliminar y 
discussions with BMI with the 
hope of negotiating a mutually 
satisfactory agreement. 

ASCAP & ACE have made contacts 
with the hope of negotiating a 
mutually satisfactor y 
agreement. 

ASCAP, NFCB and NRB have made 
contacts wit h th e hop e o f 
negotiating a  mutuall y 
satisfactory agreement. 
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Letter 6/19/92 BMZ 

•OTICB 6/24/92 CSS 

Letter 6/23/92 SBSAC 

R O K M 6/30/92 CRT 

Letter 8/6/92 PBS t NPR 

Letter 8/7/92 Harry Fox 
Agency £ 
Natl. Music 
Pub. Assn. 

•otioe 0/13/92 CBT 

Notice 8/13/92 SESAC 

Notice 8/14/92 PBS t 
NPR 

Notice 8/14/92 ASCAP 

Notice 8/14/92 BMX 

BMX has nade preliminary 
contacts with organisations 
representing the noncommercial 
broadcasters not affiliated 
with PBS and NPR for the 
purpose of conducting 
settlement negotiations. 

•otioe of nowencement of 
publio broadeasting rate 
proceedings on June 30, 1992. 

SESAC, the NFCB and the NRB 
have discussed the 1992 
proceedings and are hopeful 
that a negotiated agreement can 
be reached. 

•otioe of eommenoement of 
publio broadcasting rate 
proceedings on June 30, 1992. 

Requests postponement of the 
Sept. 21, 1992 date for filing 
of written direct cases until 
October 19, 1992. 

Notice of Intent to Participate 
in the 1992 PBS Rate Adjustment 
Proceeding. 

•otioe extending the date for 
submission of direct eases 
until October 19, 1992, as 
requested by BPR * PBS. 

Notice of intention to appear 
and participate in 1992 PBS 
rate adjustment proceedings. 

Notice of appearance in the 
1992 PBS rate adjustment 
proceedings. 

Notice of appearance in the 
1992 PBS rate adjustment 
proceedings. 

Notice of appearance and intent 
to participate in the 1992 PBS 
rate adjustment proceedings. 
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Notice 8/14/9 2 NRBKRML C 

Notice 8/14/9 2 NFC B 

Notice of intention to appear 
and participate in the 1992 PBS 
rate adjustment proceedings. 

Notice o f appearanc e i n the 
1992 PB S rat e adjustmen t 
proceedings. 

Hants to submit written testi-
mony in lieu of appearance at 
proceeding, and if this is not 
acceptable, conside r thi s a 
notice of appearance. 

Federal Register Notice 
extending the deadline fo r 
submission of direct cases from 
September 21, 1992 to October 
19, 1992. 

Notice o f intentio n t o 
participate in the 1992 PBS rate 
adjustment proceedings. 

orders any objections to Tad 
Crawford's request to dispose 
of the rate issue based solely 
oa the basis of written 
testimony, by October 22. 

BKI's voluntary agreement with 
PBS and HPR. 48 Pgs. 

BKI's joint proposal with 
national Religious 
Broadcasters and /rational 
Federation ot Community 
Broadcasting. 10 Pgs. 

UFA'S voluntary agreement with 
PBS and RPR. 9 Pgs. 

Notice 8/12/9 2 Graphi c 
Artists Guild 
& Amer. Soc. 
of Mag.Photo. 

PED.REO. 8/18/92 CRT 

Notice 8/21/9 2 Harr y Fox 
Agency 

ORDER 9/1S/92 CRT 

Direct 
Case 

Direct 
Case 

10/19/92 BKI 

10/19/92 BKI 

Direct 10/19/92 Harry Fox 
Case Agency * 

Natl. Husic 
Pub. Assn. 
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Direct 
Case 

Direct 10/19/92 ASCAP * ACS 
Case 

Direct 10/19/92 ASCAP, 
Case BFCB t BRB 

Direct 10/19/92 SSSAC, BRB, 
Case C BFCB 

Direct 10/19/92 PBS C HPR 
Case 

Correction 10/19/9 2 PB S 

Correction 10/23/9 2 '  HPR 

ORDER 10/30/92 CRT 

Proposed 11/9/92 PBS t 
Findings BPR 

Proposed 11/9/92 BHI 
Findings 

Letter 11/9/92 ASCAP 

Paper disposition ot 3 issues: 
1) to abolish compulsory 

license; 
2) to raise tees and 

to increase rates to 
reflect COLA. 

3) to request the right to 
submit post-bearing 
statement 12 Pgs. 

Joint Proposal tor compulsory 
license tees. 9 Pj3. 

Joint Proposal tor compulsory 
license tees. 9 Pgs. 

Joint Proposal tor compulsory 
license tees. 6 RJ3. 

Propose one tlat rate'25% over 
average ot prior rates.. 

776 Pgs. 

Submits exhibits which were 
inadvertently omitted from 
the direct case. 

Submits exhibits which were 
inadvertently omitted from 
the direct case. 

summarising ' direct eases 
received on October 22, and 
setting date of Hovaaber 9 for 
filing of Proposed Findings'and 
Conclusions. 

Submits Proposed Rates and 
Supporting Proposed Findings ot 
Fact and Conclusions ot Law ot 
PBS and BPR. 60 Pgs. 

Submits Proposed Findings ot 
Fact and Conclusions ot Law. 

6 Pgs. 

Submits letter In lieu ot 
submission ot Proposed Findings 
ot Fact and Conclusions ot Law, 
advising that ASCAP has reached 
agreement with PBS * BPR. 

2 Pgs. 

10/19/92 Coalition ot 
Visual Artists 
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Letter 11/16/92 ASCAP 

NOTICE 11/19/92 CRT 

NOTICE 11/24/92 CRT 

FED. REG. 11/25/92 CRT 

FED. REG. 11/27/92 CRT 

Comments 12/4/92 ASCAP 

Comments 12/4/92 BMI 

CORRECTION 12/10/92 FED REG 

SubMiits letter in lieu of 
submission of Reply Findings of 
Fact and Conclusions of Law, 
clarifying that the ASCAP-
Public Broadcasting agreement 
specifies a license fee for a 
S-year term, and does not 
contain annual license fees. 

3 Pgs. 

Notice of Proposed Rulemaking. 
Requests comments on proposed 
regulations which set forth the 
terms and rates for use by 
public broadcasting entities 
for the five-year period of 
1993-1997. Comments are due 
Deo. 4, 1992. 

Sunshine Act Meeting to be held 
on December 16 at 10:30 for 
formal rule making - adjustment 
of the public broadcasting 
rates and terms. 

Notice of Proposed Rulemaking 
in Adjustment of the 1992 
Public Broadcasting Royalty 
Rates and Terms. 

Sunshine Act Meeting to be held 
on December 16 at 10:30 a.m. 
for formal rule making 
adjustment of the public 
broadcasting rates and terms. 

ASCAP submits comments on the 
Notice of Proposed Rulemaking. 
(Fed. Reg. 11/25/92). 

BMI submits comments in support 
of the Notice of Proposed 
Rulerakaing. (Fed. Reg. 
11/25/92). 

Published corrections of typos 
made by the Federal Register in 
the Notice of Proposed 
Rulemaking. 
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FINAL . 12/16/92 CRT 
ROLE 

TED R M 12/22/S2 Off 

COBBBCTXOa 2/4/t3 PBD BIS 

COBBBCTIOa 2/17/ta VBD W W 

Sent to Fed. Hog. Botice of 
Final Determination in the 1992 
Aajustment ot the Public 
Broadcasting Royalty Rates and 
Terms. 22 Pages 

Published Final Determination 
in the 1»»2 Adjustment of the 
Public Broadcasting Royalty 
Bates and Terms. 

Corrections made to the final 
rule published on December 22, 
1»»3. 

Published corrections of typos 
made by the federal Register in 
the final rule. 
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APPENDIX 4 . -LETTE H FRO M BBUC E D . GOODMAN , COMMISSIONER , 
COPYRIGHT ROTALT T TRIBUNAL , T O HON . WILLIA M J . HUGHES , 
CHAIRMAN, MARC H 29 , 199 3 

The Honorable William J. Hughes 
Chairman 
Subcommittee on Intellectnal 

Property A Judicia l Administration 
207 Cannon House Office Building 
Washington. D.C . 20515 

Dear Congressman Hughes: 

On March 3,1993,1 testified before the Subcommitte e on Intellectua l Property & Judicial 
Administration regarding H.R. 897, die 'Copyright Reform Act of 1993* . During that hearing, 
Cindy Daub , Chairma n o f di e Copyrigh t Royalt y Tribunal , mad e certai n allegation s o f 
impropriety against Commissiooer Damich and me. Because those allegations were unrelated to 
the bearing, I  chose not to respond to them, but to address only those issues relevant to H.R . 
897. 

In m y opinion , di e »ii*pii«« « wer e raise d solel y t o sidetrac k di e hearing s an d t o 
intimidatr Commissiooer Damich and me from : (0 reinstating a legislative rule which would end 
Ms. Daub' s term as Chairman; and (ii ) supporting H.R. 897, which would abolish the CRT and 
prematurely i»<i**im** Ms. Daub's employment. 

The allegations are frivolous and completely lacking in merit Therefore , I  would like 
this letter specifically denying and rebuttin g those alkgations to be included in the record. The 
following wil l set form die facts regarding die claims made against me by Ms. Daub: 

1. FY I NETWORK, INC. Ms . Daub alleged mat I  am conducting FYI's 'business 
for profit whmn die CRT's offices". 

The simple and straightforwar d answer is dm I  am not conductin g FYI's business 
because there is no FYI business to conduct. In 1991, 1 developed an idea for a cable network 
and tried to get it started. FYI never got off di e groun d - it never had any employees and never 
had any revenues. When I joined die CRT, my partner at FYI started trying to find a company 
which might be intereflnd in the idea of FYI. H e oontiiaics to do so although, since I joined die 
CRT, I  have never been present at any of die mnrttng i he attends or involved in any of die 
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telephone calls. On infrequent occasion, however, I  have received calls from friends with whom 
I spok e abou t F Y I prior t o joining th e CR T an d wh o sugges t tha t they ma y hav e friend s 
interested i n fundin g FYI . I t i s m y specifi c understandin g tha i such efforts d o not constitute 
inappropriate activity. 

Ms. Dau b neve r mentione d FY I t o me . I f sh e ha d asked me , I  would hav e 
explained that it was not a going concern and I was not conducting business. 

2. OFFICE . Ms . Dau b alleges that there is a conflict becaus e my office, prio r to 
joining the CRT - and. in fact, well before 1 considered an appointment to the CRT - was located 
in the same area as a law firm which now practices before the CRT. 1  do not understand why 
a conflict results from dial coincidence. To the extent that I have or had a personal relationship 
with any of the members of that firm, that friendship will not influence any decision I render at 
the CRT. 

Ms. Dau b never mentioned this purported conflict to me. If she had brought it to 
my attention . I  would hav e assured he r that I  would no t permit any friendshi p t o have any 
influence o n my decisionmaking a t the CRT. 

3. ORDERIN G PERSONAL ITEMS. Ms . Daub alleges that Commissioner Damich 
and I  improperl y ordere d persona l item s suc h a s computers , modems , speakerphones , an d 
dictaphone equipment. 

Again. I  fail to see die improper nature of ordering equipment 
which is designed to perform CRT work. W e ordered the computers because we stated that we 
intended to use them to write our opinions (which we have done); Commissioner Damich ordered 
die mode m i n order to do computerized lega l researc h becaus e ou r library i s inadequate; w e 
ordered die speakerphones because it would facilitate "telephon e meetings' with distant parties; 
and we ordered dictaphone equipment in order to give instructions or dictation to our assistants, 
especially whe n we were working hours when they were absent. 

Ms. Dau b approved and ordered the computers and the modem and never mentioned the 
other equipment unti l she brought her allegations in the hearing. 

4. MISUS E O F GOVERNMEN T FUNDS . Ms . Dau b allege s tha t w e use d 
government funds for our swearing-in ceremony. Althoug h I  had been advised previously thai 
the CRT traditionally paid for a ceremony to introduce die new commissioners, we paid for the 
refreshments and even bought our own stationery to invite interested parties to a ceremony at die 
CRT. 

Ms. Dau b never mentioned this purported conflict to me, but, in fact, helpe d us 
plan die event at die CRT. 
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5. SIGNIN G FINANCIA L DISCLOSUR E FORMS . Ms . Dao b •lieges dot w e 
illegally signe d each others financia l dinlmae forms . I n fact , w e signed each others forms 
because: (i) the general counsel had resigned: 00 ther e were no other lawyers at the CRT; and 
(iii) th e CRT di d not have an ethics officer. Moreover , w e specifically informe d the OGE i n 
writing of oar action in approving the tarns  an d specifically disnmwl i t with the OGE ethics 
officer. 

Ms. Dau b never tnfotionrd this purported conflict to me. If she had brought it to 
iny attention, I  woul d have given her a copy of my letter to the OGE which stated my reasons 
for SICD1II X COflUfOSStOOCT D B S K O %  lOaflt * 

Accordingly and baaed on me facts sat forth above, there is no merit to die allegations 
raised by Ms . Dna b in the March 3,1993 hearin g before the Suhrnrnmitiee re H.R. 897 . 

Brace D. Ooodni M ( 
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APPENDIX 5.—LETTER FROM EDWARD J. DAMICH, COMMISSIONER, 
COPYRIGHT ROYALTY TRIBUNAL (WITH ATTACHMENTS), TO HON. 
WILLIAM J. HUGHES, CHAIRMAN, MARCH 30, 1993 

The Honorable Congressman Hughes 
341 CHOB 
Washington, DC 20515T3002 

Dear Congressman Hughes: 

As you know, on March 3, 1993, at a hearing of the 
Subcommittee on Intellectual Property on the Copyright Reform Act 
of 1993 (H.R. 897), Ms. Cindy Daub, Chairman of the Copyright 
Royalty Tribunal, made specific allegations of misconduct against 
me. I was completely surprised by these allegations, and I did not 
think it appropriate to respond at the time, since I had been 
invited to testify on the bill. None of the Congressmen present at 
the hearing questioned me about these allegations. I categorically 
deny Commissioner Daub's accusations, and I request that this 
letter and attachments with the following refutation of her 
accusations be included in the record. 

I. Purchase of Computer Equipment 

Commissioner Daub has asserted that I, in conjunction with 
Commissioner Bruce D. Goodman, "demanded*' that she "sign off on the 
purchase of expensive personal items which the agency did not 
need." She then identified these items as "personal computers and 
printers with additional parts, such as modems, that were 
compatible with home systems, for their private offices, requests 
for speaker phones and dictaphone equipment." 

In fact, I requested that the Tribunal provide standard 
computer equipment for use in my Tribunal office for Tribunal 
business. When I arrived at the Tribunal, there were no computers 
provided in the offices of the Commissioners. I have been using a 
personal computer in my profession for approximately eight years. 
In my former place of occupation, George Mason University School of 
Law, each professor is automatically provided with a personal 
computer. It is the norm in Washington, D.C. for lawyers to work 
on personal computers, and I suspect that it is the same for 
lawyers in the federal government as well. I have used my personal 
computer in my office at the Tribunal to write opinions, official 
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letters, and other documents such as this one. The personal 
computer that I use In ay office at the Tribunal cannot be 
reasonably construed to be a "personal itea" nor can it be 
reasonably construed to be an itea "the agency did not need." 

The equipment consists of a central operating unit, a monitor, 
a keyboard, a printer (not laser) , a aoden, and ports for both 
large and saall diskettes. None of this equipment can be 
reasonably construed to be extravagant. Coanissioner Daub betrays 
her ignorance of computers by stating that aodeas are additional 
parts ot printers. Despite her ignorance, she did not shrink from 
naking the judgment that these coaponents were not needed and were 
somehow "personal." 

The aodea on ay office coaputer permits access to the 
Lexls/Nexis•legal electronic data base. Since the Tribunal lacks 
a law library, this feature has proved invaluable for research. I 
have done research on Tribunal issues not only for ayself, but also 
for Linda Bocchi, our General Counsel. I have made it available to 
our legal Interns for Tribunal business as well. No one could 
reasonably construe access to a legal data base in the absence of 
other access to legal materials as unnecessary. Indeed, 
Coaaissloner Daub has approved agency budget requests for $10,000 
for PY1994 to provide access to legal electronic data bases for the 
General Counsel. This will, of course, necessitate the purchase of 
a aodea for the GC. 

Ot course, since ay office coaputer is an IBM, it is 
compatible with the IBM coaputer that I have at home. I have 
worked on Tribunal business at hoae on the weekends and at night. 
The fact that ay office coaputer has on extra port for large, 
floppy diskettes allows ae to continue to work on documents at 
hoae. No one could reasonably construe ports for both size 
diskettes as an extravagance. 

I believe that it is self-evident that one who is functioning 
on the Executive Level pay scale would find speakerphones and 
dictaphone equipaent to be ordinary and necessary business 
expenses. I used the dictaphone extensively for short 
correspondence. He have never received speakerphones because 
Coaaissloner Daub illegally countermanded their purchase. 

Of course, as chairaan, Coaaissloner Daub signed oft on the 
purchase of the equipaent. Coaaissloner Daub suggests that she was 
compelled to purchase computers against her will, yet, as I have 
just stated, she countermanded the purchase of speakerphones. I aa 
still waiting for file cabinets that I requested In September. As 
you know, Coaaissloner Daub is fully capable of defying the 
aajority ot the Tribunal when it coaes to duly-enacted rule 
changes. Clearly, aha was capable of protecting the Tribunal 
against the needless expense of computers it she felt as strongly 
then as she does now about unnecessary expenses. Although she 
disagreed with our Judgment about the computers, she did not at the 
tie* manifest any shock or horror about purchasing the*. In fact. 
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she demanded that funds be set aside tor computer equipment for 
herself, it we were going to receive them. 

Commissioner Daub states that "the agency had no money to 
purchase" computer equipment. This is simply not true. As is clear 
from the attached memo of Barbara Gray, the Staff Administrator, 
dated September 3, 1992, the Tribunal anticipated a budget surplus 
of between $16,000 and $27,000. From this surplus, the purchase of 
office equipment was anticipated, as stated on page two of the 
memo. In fact, we Commissioners met and decided to divide the 
surplus money between employee bonuses and office equipment. All 
of the employees received substantial bonuses and necessary office 
equipment was purchased. The hiring date of the General Counsel 
was delayed one ueek to make it consonant with the beginning of the 
new fiscal year (October 1, 1992), and the subsequent savings were 
added to the surplus in general, not to any individual item. This, 
too, was anticipated, as is clear from page two of the memo. Note 
that neither Commissioner Goodman nor I had joined the Tribunal 
when this memo was written. 

It is not true that Commissioner Goodman and I forced 
Commissioner Daub to "make cuts from the agency employee's 
compensation" to purchase office equipment. The Commissioners 
decided on employee bonuses, not ordinary compensation. It was 
never suggested by any Commissioner, including Commissioner Daub, 
that all available surplus funds be used for employee bonuses. The 
amount of employee bonuses was arrived at by approximating the step 
increases that the employees had not received due to budget cuts, 
a method that Commissioner Daub also agreed to. That portion of 
the FY1992 surplus remaining after the payment of employee bonuses 
and the purchase of office equipment was returned to the U.S. 
Treasury. 

II. Swearinq-In Ceremony 

Commissioner Daub labels the Swearing-in Ceremony "personal," 
and repeats her knowingly false statement that there was a 
"shortage of funds." There was, of course, a surplus, as just 
indicated. The Swearing-in Ceremony took place in the Tribunal 
offices; it was a joint ceremony; the overwhelming number of guests 
were representatives of the parties who appear before the Tribunal 
or were persons interested in its activities; and the ceremony was 
attended by Commissioner Daub and by the Tribunal's General 
Counsel, Linda Bocchi, both of whom were introduced to the 
assembled guests. Indeed,-Commissioner Daub helped in planning the 
event. In essence, it was both an inauguration and a reception to 
allow interested persons to meet" the new Commissioners. 

In fact, no agency funds were used to purchase the 
refreshments. In fact, the stationery used for . invitations was 
purchased by Commissioner Goodman and me. 

The Swearing-In ceremony was an official. Tribunal event, not 
a personal event. There is nothing in the House Ethics Manual 
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about such receptions, and I had been advised that it was 
appropriate to use agency funds for a reception to introduce the 
new Coaaissioners to interested persons. (At the tiae of the 
planning of the event, there was no General Counsel at the 
Tribunal.) No objection was raised by Linda Bocchi, the new 
General Counsel, when she caae on board. 

Since arriving at the Tribunal, I have scrupulously separated 
postage for personal aail froa postage for official Tribunal 
business. 

III. Financial Disclosure Foras 

It is true that I signed Coaaissioner Goodman's financial 
disclosure fora and that I forwarded it to the Office of Government 
Ethics (OGE), but this was not iaproper under the circumstances. 
At the tiae, there was no General Counsel of the Tribunal, and thus 
no Ethics Officer. The only alternative was a review by one of the 
Coaaissioners. Coaaissioner Daub is not a lawyer, let alone an 
expert on government ethics. I was not friends with Coaaissioner 
Goodman before we joined the Tribunal. Nothing in Commissioner 
Goodaan's financial disclosure fora had changed since it had been 
reviewed by the Tribunal's former General Counsel, earlier in the 
year. Therefore, it made sense to ae that I was the logical choice 
at the Tribunal to review his fora. 

I revealed that I had signed Coaaissioner Goodaan's financial 
disclosure fora in the transaittal letter to the OGE. (See 
attachment.) The OGE subsequently reviewed and approved his form. 
Thus, I wa6 the most qualified person at the agency to review 
Coaaissioner Goodaan's financial disclosure form, and I was an 
independent reviewer. Furthermore, it was reviewed by the OGE, an 
indisputably independent and competent reviewer. 

V. Conclusion 

From the above, it is clear that Coaaissioner Daub has 
misrepresented and distorted the facts to create the impression of 
wrongdoing, and, in the case of the shortage of funds claim, her 
statement is siaply false. 

Before the date of the hearing, Coaaissioner Daub never 
accused ae of misconduct nor, to ay knowledge, did she ever make 
these allegations to our Ethics Officer. 

I cannot help but suspect that Commissioner Daub made these 
allegations to discourage me from advocating the abolition of the 
Tribunal, which would deprive her of three more years of light work 
at a salary in excess of $100,000 per year. Furthermore, 
misconduct on the part of the aajority of the Tribunal would tend 
to excuse her repeated, illegal defiance of aajority rule in the 
case of duly-enacted rule changes as another instance of defending 
the integrity of the Tribunal. Therefore, I was relieved that, in 
response to your questioning, she adaitted that she had also defied 
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majority rule before Commissioner Goodman and I joined the 
Tribunal. 

In all of my years in professional life, I have never been 
accused of impropriety. Commissioner Daub's allegations caused me 
great, pain and embarrassment, and I am grateful to you for giving 
me the opportunity to refute them. 

Sincerely, 

Edward J. Damich 
Commissioner 
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JStpHiubci 14 , 1992 

Mr. Stephen 0. Poo s 
Director 
U.S. Offic e or Govcn&BCBt ̂ M*K!i 
1201 New Yoric Arenac N.W . 
Sam 500 
Wastrinpon, D.C. 2000 5 

Re; Afenc y Official' s Rene w o f r" •'«"""» • Goodman' s Publi c Finaaria i 
Owi lewiire Report 

Dear Mr. Puui. 

OrdxuciTt die ffeoeral cuuiuel 8 ui e desBjated aseocy CUIILS officnirteviewiss officia l 
for die Copyi^ii t Royalty Tribunal. However, 0 tb e piHiwn of general ctmiwH i s uiueuUy 
vacant and I an tne senior (sod only) MMJUM.) in tbe agency odier dun <**• inuw r Goodman, 
who is filing sis Report, I bare renewed his financial farm SF 278. 

certify dm. m my judgment, ~— «<* « a*~nrimi murxwnf rnmini.ii,imr rwwftwm precox 
any conflict or '»<*'**> won ^* gnpounnent to QB GouyiigUL Royalty riflp f 

Very inly yons , 

Edwanl J. Diinif h 
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MEMORANDUM 

TO Cindy, Mario, Jc 

7R0M : Barbara 

DATE : September 3, 1992 

StJBJ : Budget Hatters 

Commissioners, I need to be away from the office the week of 
September 28th. I believe the only natters pending now is the 90 
cable distribution, budget adjustment decisions, and hiring of 
general counsel. The due date for the 90 cable funds is September 
17. Budget adjustments need to be made aaap. Contracts. and 
Logistics has warned agencies about processing requisitions- and 
making obligations for year-of-end spending; especially waiting a 
week or less to meet the September 30 deadline. There are 
possibilities that any obligations made too close to deadline will 
not be processed. Also possible data for gc entering on duty. 
Should the gc enter on duty 9/28, I will come in that morning to 
process papers and/or any process any other budget matters. 

FY 1992 Budget: 

As of today the year-end balance is $33,687 plus (rounded off). 

Projected budget adjustments ($17,760): 

Make money transfer to cover current 
obligations (phone, maintenance etc) 5,060.00 

Projected salary expenses (leave payment): 10,700.00 
JC, Mike, Jill 

General Counsel- EOD end of Sept 2,000.00 • 

Should projected budget adjustments occur, the Tribunal has a year-
end balance of approximately $16,000; should projected salary 
expenses not occur; year-end balance of approximately $27,000. 

Therefore, decisions need to be made on the following: 

Transfer aonies to cover current obligations. 

Staff cash bonuses and amount. Hill need to transfer monies 
to cover bonuses. If cash bonuses are given, need to process 
asap. Also, 1 have witain-grade forms for Mike and Deidre. 
I need to let the Library know if the within-grades should be 
processed. 
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If thara ara any pnrrtias— that aaad to ba aada — ruraitura, 
•quipaant, aappliaa, ate.. Q M M obligations also should ba 
•ad* asap. 8a onabla to ranaw subscriptions dua to 
aspiration data on C O M subscriptions which axpira in fy 1993. 

GC - if antar 9/2* - J daya of salary and banafits will C O M 
oat of fy 1992 badast; othar than that, 9c could antar an duty 
10/4. Wglnning of fy 1993 badgat. 
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APPENDIX 6 . -LETTER FROM RALPH OMAN, REGISTER OF COPYRIGHTS, 
COPYRIGHT OFFICE, TO HON. WILLIAM J. HUGHES, CHAIRMAN, 
MARCH 29, 1993 

Dear Chairma n Hughes : 

I would lik e t o comment fo r the hearin g recoT d o n H.R . 89 7 about th e 
testimony o f th e Adob e Corporatio n tha t the y spent $400,00 0 to obtain registratio n 
of thei r copyrigh t claim s i n digitized representation s o f typefaces . 

The $400,00 0 o f cours e doe s no t represen t cost s assesse d b y th e 
Copyright Offic e i n registratio n proceedings . Adob e ultimatel y registere d severa l 
hundred work s at th e usua l fe e of $20 per registration, whic h probably account s fo r 
no more that $10,00 0 of their expenditure. Th e remainder the y paid t o their lawyers 
who petitioned th e Copyright Offic e t o overturn a n unfavorable rulin g i n a difficult, 
razor's-edge case . Adob e chos e t o spend it s efforts a t the administrative leve l rather 
than litigat e th e issu e i n court , eithe r agains t th e Copyrigh t Offic e o r agains t a n 
alleged infringer . Presumabl y th e cost s o f an administrativ e petitio n wer e fa r less 
than th e costs of litigation. Adob e di d not have to obtain registratio n t o have access 
to the courts . Afte r th e firs t refusal t o register, i t had th e right to go to court either 
under th e Administrativ e Procedur e Ac t or against a n alleged infringe r pursuan t t o 
17 U.S.C . §41 1 (a). Adob e electe d t o petitio n th e Copyrigh t Offic e fo r 
reconsideration. Th e Offic e accommodate d thei r requests . 

Our reconsideratio n le d u s to re-ope n th e publi c proceedin g regardin g 
digitized typefac e registratio n practices , an d finally  t o modif y th e earlie r Polic y 
Decision. Thi s modificatio n allowe d u s to register th e Adob e claims . 

The issu e o f registratio n fo r digitize d typeface s i s on e o f th e mos t 
complex, technical polic y issues faced by the Copyright Office . I n 1976 Congress had 
considered an d then rejected copyrigh t protection fo r typefaces. Th e House Judiciary 
Committee i n it s repor t accompanyin g th e 197 6 revision bil l sai d explicitly : "Th e 
Committee doe s no t regard th e design of typeface ...t o be a copyrightable 'pictorial , 
graphic, or sculptural work ' within the meanin g o f this bill...." [197 6 House Repor t 
No. 94-1476.94t h Congress . 2n d Session a t 55. ] 
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In its consideration o f claims to copyright in digitized representation s o f 
typeface, th e Copyright Offic e alway s tried t o make it s decisions consisten t wit h the 
Congressional admonitio n tha t typefac e design s themselve s ar e no t copyrightable . 
If Adobe ha d had a computer progra m with instructions othe r tha n those dictated b y 
the shap e o f th e letters , w e woul d hav e happil y registered , a s w e ha d fo r othe r 
companies tha t generat e digitire d typeface . Bu t Adob e wante d a  broade r 
registration, coverin g all aspects o f its creativity except the actual shap e of the letter. 
To achiev e it s objective , Adob e chos e t o pres s proprietar y claim s i n a  highl y 
unsettled are a o f copyright law . I t would have had t o pay a lawyer either t o seek a 
favorable administrativ e rulin g o r t o litigat e th e issu e i n court . Adob e chos e t o 
pursue a  favorabl e administrativ e ruling , and wa s successful . 

I wanted t o relay this history t o you so you could pu t thei r complain t i n 
perspective. 

' " N 
\ 

The Honorabl e Willia m J . Hughes 
House o f Representative s 
Washington, D.C . 20515-300 2 
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A P P E N D S 7.—LETTE R FRO M EDWAR D J . DAMICH , COMMISSIONER , 
COPYRIGHT ROYALT Y TRIBUNA L (WIT H ATTACHMENTS) , T O HON. 
WILLIAM J . HUGHES , APRI L 22 , 199 3 

Mr. William Patry 
Assistant Counsel 
Subcommittee on Intellectual Property 

& Judicial Administration 
CHOB 207 
Washington, DC 30515-6219 

Dear Bill: 

Accompanying this letter you will find a report on the 
activities of the Copyright Royalty Tribunal since its inception in 
1977. The activities are set out in year-by-year charts, and there 
are charts at the end that summarize them. Of particular Interest 
are the summary charts on pages 20 and 21. I hope that these will 
be helpful to you in your deliberations. I will shortly be sending 
copies to all the other Congressmen and Senators who are on the 
appropriate subcommittees. If you have any comments or questions, 
please do not hesitate to call. 

Sincerely, 

~£ 
Bdward J."Damich 
Commissioner 

UJD/jg 
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Ma fi t 
j —  — -

am tot-tat 
FAX <M» Mt-MO) 

COPYRIGHT ROYALTY TRIBUNAL 
PROCEEDINGS: 1977-199 3 

APRIL, 1993 

70-657 0 - 9 3 - 1 8 
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r o i i v o i D 

Toil report was prepared by Tanya U. Sandrae , tap!  iaiamttteCofyiigtatBeyil^TUbMrit t 
ihc icojacct of ConHnJiriontr Edwaid J. Danttch. ThocbjVtswBrocodfdBdcsclBtivriyftsa i 
infannaiion found ia ne Ptdotd AgCsMr. ThepBrpoaeo f Abicpoctitl9givoataoconiia | 
poesJMe of na aaooet of lime acttaDy spent by the Coa-riattoocn m l 
duties. TbenftMB t some AdtvnfAgnatrc 
charts. Tbea e Include entices» aaueruuu whflhar a < 
notices of Suiwhfne Act lAoerinaSa aid notices of ptoposad mtamaMag Noaao f DBioaAaarilylnvolva 
tcrtoui or tanajhy driJbMiftooi. One r catties that oould ooooeivably ba daarifiad at an finudfttaa 
wave icouaedt such at declarations ifaat a cocajtO¥etiy costs, since they provided bcnchnattlcs far ns 

tofac 

CoMiHuriooeti1 wofMond, relying CMriuflycty on socb OH 
f»oraicad bocaa wit doet not reflect QMiaaiouat of tiani spent fat 
reviewing Oeaeod Counsel work product and, in uv case of 
UnfaCaanNcty, however, there is BO fauna! record of socb activities* 
flgurc in a rceaounble atnouet of ttna dung dMt paaoeacy of a 

Fecfaeps nMnostuscwpartof tteicportafnoMCaaaUunncond t 
Iks mdtt atoaal ban- ia sand dat Vridsttia 

I ara subject *) cran-oaniBatioa. ' F W B I I I I 
iorbBpttidnonAavrafKtptutsattiss. IfaaydB^tttnni&naasiiovs^aaasahwi a 

daaicapacL lnim,(Brmn^&'Tcri*>nriUrifltivmiV\tow**}HmaHDtr$ru 
iFKrY«H*cbHtBai7fgraattte. Tvna ^ » o » 1 9 » c l B ^ i « a » tat  d m « o Senate 

ThhiibacaBttpatatwal.lWoatqrfaaaaalyiBiilwn liifcji i nuihjioTcaai 
iiaawina-.oittttaw.waiattamaMlitt, OattwoBMrhaod . a»»nioiaaiar 30.1992 'Baal 

lu»focaB«aMdst.boeaaMkee^lan««ttalBlaaMttktt,**">>i* 
I a dtcatattoa of iajar • • • • * » 

r, ba t k M ihoaaj a baa* lo atr ia cnaaaaaat dN aattbttafttaaaapaatardttaia 
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PURPOSE OF IHE COPYRIGHT ROYALTY TRIBUNAL 

HISTORY 

The Copyright Act of 1976 1 crated dm Copyright Royalty Tribunal* to utainiaer the four 
T'fina1 t'mniTf y ̂ *?*i|np |*l*y Wi****** Th e Copyright Royalty Tribunal bfctnm i ftuy tioml agency in 
November. 1977 . S i m the iaccpdoa of 0» agency, Coogiem Imseipendeddwdutim of om agency 
Mice. I n 1988. Coagreaa ptned dm Satellite Home Viewer Act3 whic h created a fifth compulsory 
life nap; and more recently, die pt^uge of die Audio Hone Recording Act create d a sixth royally fund 
for the Copyright Royalty Tribunal to eilinlnlMcr. 

FUNCTIONS 

Under a compulsory license, a penon nay use die copyrighted work of aimher party w i dm die 
consent of die owner of the copyright If dm user pays the government set royalty i se ro dm appropriate 
ftm* t*r ttmr ,t»«Mn»w>— «» p « Ui - t * « v.HH « . H I I . » . .« > . ^ ff^itj n Presently , die Copyright 
Royalty Tribunal adrntnuaen dm royahy ftmd created imder the Aimw Home Recording Act and the 
nwa mcnpuhory ucenscafo n 

1) sttoodtjyeaninjuiwiiofbrcodcagtlaTiiJibycabksTdemt , 17USC11 1 ("CABLE*] ; 

2) theniaidnganddiedlsirmunoncfphonorecords , 17U5C11 3 ("MECHANICAL*] ; 

3) publf c performance of omtte on Jukeboias, 17US C 116 , U6A rnJOBOX*] ; 

4) u»c>fc«roiawc<tauco03ectlonwimpublkbTC«dcii>itit , 17USC11 8 ( T B I ; 

3) se«Brfary.«Mmliiinn»c«'broadcast signaUtoptfr M 1 7 
USC 119 ("SATELLITE*} . 

Under dm Copyright Act of 1976, dm Copyright Royalty Tribunal IM M O nam ftmcoons: 1) to 
adjust dm copyright royalty rates of dm compulsory Ikf nm, and 2) m  distribute die royalty sees 
coOected under dm compolsory Uceases as manrtstril in die Copyright Act of 1976, dm StteOiK Home 
Viewer Act and dm Audio Home Recording Act. 

I M - •4-M3 , M fO L 2S41. 
a i7USCCwaa. 
j rx. ioo4(7 , msu. m . 
4 r.L. m-Mi. ic e s u. van. 
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COMPLXSORY LICENSE  DBTUBUTION AN D RATE ADJUSTMENT SCHEDULE 

. RAT E ADJUSTMENT SCHEDULE 

1* Non e OHUBJCI im broftdesstio g (Pat ] 

The Copyright Royalty Tribunal conducts a ratemaking proceeding al five year imervals. 1 7 
USC 118(c) . Th e neat scheduled swmory raeaiakuuj ptoceduw * M ^ 
Doocnbcf 31 « 1997 . 

Additionally, the Copyright Royalty Tribunal shall make a cost of Irnng adjottment annually o 
the royalty rate s u follows: 

a. O n December 1. die CepyriguRoyilty Tribuna l shall publish a notice of the change in die 
cost of living and a revised schedule of rates. Th e most recent Consumer Price Index published prior 
to December 1  provides die basis for die adjustment. 

b. Th e adjusted schedule of rues becomes effective 30 days a te pubtication in die Federal 
Register. 3 7 CFR 1304.10 . 

2 . Cot a operated phooorccord players (Jukebox] 

On 3/22/90. parties entitled to receive royalties entered an agreement to suspend die annual 
compulsory license foe for a ten year period, January 1,1990 - December 31,1999, or until such lime 
dm di e license agreement is terminated. 3 7 CFR 1306.3 . Set alto S I FR 27337, Aug. 1,19S6 , as 
amended at 55 FR 28197. July 10,1990 . 

3. Makin g and distributing phoaorecords [Mechanical ] 

The rates are adjusted biannually to reflect changes in the Consumer Price Index according to 
die provisions specified at 37 CFR 1307.3(g). Th e next COLA adjustment is scheduled for Hovember 
1. 1993 . Set i6fH. 96158 . Nov. 1.1991 . 

4. Secondar y transmission s by cable system [Cable ] 

The Copyright Royalty Tribunal conducts a ratemaking proceeding for inflation and for gross 
receipt limituions at five year intervals. 1 7 USC S04(a)(2XA)(D). Th e next scheduled rate setting 
proceeding shal l occur in 1993. 

Upon petition by an appropriate party, di e Copyright Royalty Tribunal may adjust die loyally 
. . H . If , »fl««t m y «*y»r f i « tfc» mto. «~4 r^. i l . t in« f o#lh » Iw«W.I r ~ — . | n i r | | j , . m f m a i f i i . ( 7 

USC S0*(a)(2)(B)(C). 3 7 CFR I Part 308. See alto Alt*. 52146 . Nov . IS . 1982 . 
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5* SoCOOHOV y ttOOOOaaMMOS by MftfBEt ttmKI  ( S s t U U ] 

The Copyright Boyowy Tnboool ocoo Mt bows pnimuy it apnoiMniy wot MCMO, MM far 
KCOodDytraasmhiiaB by Halmo antes. ItoOtothoCopyrfjii t Aaof 197* * 17tJ3C| 119 
ojioafits tioeo iBttfaodi far OoogBJOaaOj fro loyiby am ofldcr BocoiiapulM^ •atcuwfarooDMolwy 
trwaiatau by naffi* canter 1 ) «ahMyMfoaate. 17USC f 119(e)(2) . 2)cc«p*orj r 
trWtwta nOSC 1119(e)(3). or J)j«SeUie»te» 1 7 USC1119(eX4). Ttepnaa i a r n i c a 
Q B E n H B D imTTTiafl l GDHDHOD R SOUa^Hla M flaw  I n f l B H H T O0OSS Q v r U V VOanrala^K MDVBB v 

Ttfboool afttr their review. ShooM BO Gopyd(bi Boyolty Trfbonu reject BO deiEReJeotatti of BO 
ttttiuLiuB poori , BO Co|iyiS|ki Koyoby TUMCOI BMM MI BO toyoJty met wnta 60 txys i nv 
nonvtaag the repon of BO iifafewttoo pood cuniiwnt win the cilttiU MI teth tt 17 USC | 
119(cX3XD) eod BO reccrt coap&d by fto eibt&ttiai pooo*. 

Tht pones* no m effectiv e ootB 12/3U94. 

«. A«d^Ho«MB«wdM«ActEv«lt7Fo^(lKAKT l 

ItetaitialroyilxyiMOMOMibydHAct. 1 7 USC 1004. I n the sbdh yctr a te 6e t̂ fceeh-* 
OMO sod Dot Bore Oao ooco MCS yov BOKSBBY soy ntrettod copyngbt pany my pctiuoo BO 
CcvyrisMBoyoJtyTn^mltott Tim titn am t^tmmtmtmyoecmbehmm 
11/97 «d 1IM . 

B. Dtatrtatt M 

rreoEndy, no Gopyiiptt SoyoHy •UMBO ! QBDOOOES BO royalty fen OOOBCMO OOJOO? BO 
caapdmytknaafarCABUadSAT^LUTEloteipprcfrlwc IWTTBMM I 
alsoaNtribaiHijufabcs tojsnaiia a nt jnm wtea OM vctuattryjakebost IMBM ajfttaratt M% ad 
hatha. Tla>lT8aBalde«ta»a^uaaaiiqwJbciteBliowM«wdtcrty K 
BOfcTOOt B O pOraOi Q B n D O M D M BOJQ OBOWJ U W e i P I W B D R V M B y . 

The Ttibeool wiD obo OOOBBBBV BI oletfibutkM of BO royalty uodeollociodpoxoMaf lotto 
Aoo1oHcosoSocooo1o<AeL A a ietfal olsribo** ofnytltiocoOectodtaiteluttooBconoo f 
1992 oBdertBoAoao HOMO KaeocBOfMB^oeeartoBoltttvl^of 199 1 Aacaerepta , 
lwo*m.ttBecnntrfii1^crfBOB^^ 
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1993 

Month 

Jan. 

Feb. 

March 

April 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

CABLE 

4.7 Mia n 
COWfTJvifiy 

MOOT 

SATELLITE P B JUKEBO X MECHANICA L 

n b l T C n 
•mJM 

DART" 

1/Unttnm 

•DART -  Agrfi o Heme ftmrdotf Aa 
- l / l l ateeOA f ft : mead ietcfml pmoand rata 
•U22 Final nib r« : •^•*^fa*«i^^»««*M»/»|*MT*»t»ii ir itr i- r » r f P ' * h f l m r TJ1 
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1992 
Month CABLE SATELLITE PB JUKEBOX MECH * 

Jan 

Feb Wmmtt 
BOOT 

March 

April 
BOOT •1IATI 

May 

June 

Inly 

Auj. 

Sept W15WMI 
MIATO 

Oct. 
IM1< 
1M*> 

NO*. 
i i / u t i u r i i 

tllATI 

Dec 

- t l»ATi -



546 

1991 
CABLE SATELLirB JUKEBOX MECH * 

ISUatMl 

MIAIB 

< W * 

Feb 

Muck 
IIWDBakMM 

April 4 « * d n f 

Uqr JVM 
MOOT 

tn 4 

lut, 

A * 

OCL 
n u n 

Nov. 
IMaai 

I M > 

Dec 
U/17. 

MM1I 

• * ! • • • 
•MlfMnte a : I 

• « IM m pMMfM to * CM T 
md a * « k f i Hi -  JTO« F»a J01. JO. J 
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1990 

Month 

Ian 

Feb 

March 

April 

May 

June 

July 

Aug. 

Sept 

Oct 

Nov. 

Dec. 

CABLE SATELLIT E P B JUKEBO X MECHANICA L 

Haiaf i2*j t - f7DIST 

(0SYNOEX 

MSYNDEX 

d x m . i l cfc..r 7 DOT 

rJWJT 

in -miini nijig i 
UOBT 
M0BMld«m. - | lM>n 

H w k | ) * | i 
tOSYHOBX 

MSYNDBX 

7 / l lBHi l l 
MSYNDIX 

V l l U k n . 
NSYNDDC 

10/1 puna Mk 

MOBT 

l / 7 l i « i 

waam mmiiin i 

I W t i r n n 
wipimfall lOycw l 

10/3 oo coatrovcnT 
• u a a i a d i 
KDBT 

11/MCOtA 

•7/101*0 Rail Mc taBMMo( 
l l l •  '  - - • — • — — • - • ] - • - • * — 

i in* . 

-10 fmn. n CFIIJ04J . J o «aa it FR 17)17. Aof- I . IM6. m 

http://dxm.il
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1989 
Month 

Jan. 

Feb. 

March 

April 

May 

June 

July 

Aug. 

Sept. 

On. 

Nov. 

Dec. 

CABLE SATELLIT E P B 

Hearings 4 dayt 
SADIST 

Hcannga 4 day* . S6 DU T 
J/30 declare conuoveny 
»7 DIST 

4/3 meetia g 
* i t l final  detenninauo n 
•6 DO T 
4/24 phiae 1 tifllffncnt 
17 DU T 

5C6 petition to climiraic S/l l Notice : Pmpntarl 
SYNDEX* '  nilcmiijn f 

1/10 Fina l rule" 

9/5 reques t rceaanion on 
JYNDEX i n '90 

Hcaiwp 2  day* 
17 OU T 

Hcarmfa t  day 
11/1 tot artiertali • m at c L 
17 DU T 

Hoanacf 4 day* - rmm c l i imi i i 
Haaraa*:dayr.- H i uraaalda. I S M C O t A 
t T O B T 

JUKEBOX MECHANICA L 

J/» Fetal dial 
17 DU T 

11/tlactkaeel 
McseajDvwty I l / I C O I A 
MOIST 

• "catio n filed in raiaa— at FCC ncaon laaaraaartrat ayaalreaaadenaaaaatrity braaetorl aaaa 
» » l l « f a i r M M t m l t o H a a » » V i « « r » A a « f l W » - » C « N m > O l r a l M » 
•XCiraaalntri r r mifi«rr«iiirfwrtralriaaa«a^r«f»anBa.»-jTCT«tHan»l.>rc.|Oi.M « 
•V* Kraa l rale r r ntJaaJrallyaafiaaaarMdClaaaaaas-ITCnt-M l 

• -
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1988 

Month 

Jin Ulimma 
MOOT 

CABLE PB JUKEBOX MECHANICAL 

Feb 

Much V 4 M * 
I5DST 

l * J 

April 4/21 
MOOT 

May 
H D f f l 

I June 

[July 
MOST 

Aug. 

Sept. 
MOOT 

Oct. 

I Nov . 

Dec. 
MOOT 

an 
MOW 
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1987 

Month CABL E PB JUKEBOX MECHANICAL 

Jan 
HOST 

Feb ICnatui 
MOST 

March S/ITfiuiJ 
MOST • •7IA1C* 

April 4/22**lu«c 
• I A D U D B T 

4/7 C«T imipin 
•4>all7*ATE 

May H4UVflJ44ri 
•JOIST 

June 
IT KATE 

Itarinp Jfey 
HOST 

4V13 ad 
( • • Ink-17 RATE 

July p t a M l * 
UOOT 

AUE. 
UOIST 

Sept. »/i 
•s OUT 

Oct. 
Heuvi| 1 44y 

••U 
UDBT 

1M 
17 RAT* 

IMOCOLA 

Nov. 
Hcanni* Sdivt 
f l a i O 
ISDIST 

11/12 SHI 
17 RATE 

m s l l / I S 

Dec. 
rriuTC 

12/4 Owl 4* 
HOST 
ll/T 
12/14 m 
MOOT 

• IT MECHANICAL RATE - Hfx > « | a i r 
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1986 

Month 

Jan 

Feb 

March 
• a 

DOOT 

CABLE PB JUKEBOX MECHANICAL 

April 
4/UhBl. 

• a 
BOOT 

Mty 

June 

July in) mmmm 
IATI<4.-

• * P 

Aug. M l I l l l l f VICOtA 

Se* 

OCL 

MOOT 

Dec OOCHA 
MOOT 

an* *mi 
MBBT 
a/Hmlm 
BOOT 
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1985 

CAMLB JUKEBOX 

a DO T 

MECHANICAL 

M 

t l I  i*t l 

Apfl 

M * UltMi 
MMSB 

«ft|M >• • *>! 11*1 

Hr 

A * 
aMMAKoanoar 

a oar 
• • * » 

Oct 
l*Mi 

MOOT 

NOV* 
iinxinifiiB 
nuMANo*noBr 

•*•»*«• t M COLA 
BOOT 

• M * H k t «MM |IH ) M •  *rip«iM IMMT 
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1984 
CABLE PB JUKEBOX MECHANICAL 

i/it 
WMfT 

• • * » • 

Feb 

March M l 
( in 

Apia 

Mqr 

Jane 

July 

An* 
HOOT 

Sept. 
M t l l i M B * 

MSI 
am 

Oct. 

I M 

no 

Dec 
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1983 
Month 

Jan 

Feb 

March 

April 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

CABLE 

HcAfiflfl Sday i 
M O I S T 

i - Hcarai l 1  **t 
•0 OUT 

3IZ tabra  caaumn ; 
HOOT 

IS DOT 

IWi: feckn  MMU U III ) 
C D B T 

PB 

>»»< PKAT E 

SAO atop aaa>4.* 
•2 RATE 

11/ICOtA 

JUKEBOX 

Oia4Klmtmmm§i 
at OUT"* 

MECHANICAL 

~t2)VKEBOXDlSTp*f*tbt»rmiomlj 
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1982 

Month 

Jan 

CABLE 

fin» -»«q « 
1»DBT 

PB JUKEBOX MECHANICAL 

Feb 
I f DOT 

Maidi 

1 / 1 M * 
I t OCT 
M l Ma t 
• IRAtl 

April VO fcil jam 
7**10 OOT 

Mqr s/iiawai 
•1IAT1 

June 

M M l 
7ll<rft< 

•iiA-ra CHATS 

July MteotA 
tIKATI 

Agj. 
S1IATI 

^ept 

Oct I M « 
•JtATB 
•• . -UtATI 
I a*--URATE 

Nov. 
CHATS 

IVMSjal 
noon 

Doc 
MATS 

• nnnzaoxoerr. 
•sii 

k t»<7RlMt i 

i a k i ;wriiii>inn -n c 
• k t - l t O R I M M 
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1981 

Month 

Jan 

Feb 

March 

April 

May 

June 

July 

Aug. 

Sept. 

Oct 

Nov. 

Dec. 

CABLE 
1.5 rml nito 
WRATE 
17 CF* Put MS 

4/13 ta KhaW . 
4C1 meda l 
7»DOT 

PB JUKEBO X 
1 / S f e l n b 
•ORATE 
rrcraPutm 

i/10pi»lM»rirnm«ii| 
7* DOT 

H a r a p < * r i 
7»0BT 

7/30 COO 

f/23 conrluda Hcannp 
dtncl cam •  15 4tyt • 
79 DOT 

10/14 ranch*  Hanaf i 
wfcunil ciMi 7 dijn 
7»DBT 
10/14 dKl lR iUUUUWIi r 

MOIST 

•1 RATE* 

11/14 Maaaf 
II RAT I 

phual-TIDBX 

7»DOT 

l U H M n i M i n l l M . 
» « • * » « • . . 7 9 DOT 

MECHANICAL 
l A t H l n k 
WRATE 
1 7 C n r u M 7 

• * 

i n - m n « i 
URATE 

IIO»lti»|ini—1. 
URATE 

D/UakfUnk— 
tl RATE 

• • f in lnd i n : A M 
• » FC C rate dsMfi - i*jp«l «f d 
inr mw •  17 CFIt N« XW 
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1980 
Month 

Jaa 

Feb 

CABLE 

C t r t n k f p 
MIATI 

1/I4|illl l(l|lllt l 
notrr 

PB» JUKEBOX 

M a m 
HM1B 

"53 

MECHANICAL 

mtam 1/J . • I ' f l 

March 
to* 
MS 

April 
•0 RAT I 

May 

sn 
vnmmmm 
WDBT 
M»fta»l 
•ORATI 

l » * » 

N « * I * I I Iff 

MKATB 

lone 

July TO) M M 
H D B T 

Al«. 
near 

in COL A 

Sept 
near 

OCL 

Nov. \\mi 
•moat 

11/8 * d 
it DOT •1 .10 (AT I 

Dec U / l M a 
MIATI 

I V M I M I 
MIAIS 

o n i A i t r M 

•1/8/W 
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1979 

Month 

Jan 

Feb 

March 

April 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

CABLE 

Va Aon d nk oliltm 

•Mil MM coamrnxj 
TtlMl 
t e a Rn i KM 
n; fiagefduM 

PB JUKEBO X MECHANICA L 

VICOU 
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1978 

Month 

Jin 

Feb 

March 

April 

Mty 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

CABLE 

•7* R a i n* 

WllFMn* 
!•; pmet of fiutai of 
oopjrniM Mn 

n 

• M o p * * * 

« — * 

n u n 

It MIC 

IUKEBOX MECHANICA L 

tmrmin* 

n c n w 

• 1 1 * 7 7 I W M t l l n i l l ( I l l i i l i « 
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TOTAL FORMAL MEETINGS AND EVIDENTIARY HEARING DAYS 
PER UCENSE PER YEAR 

YEAR* 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

1983 

1982 

1981 

1980 

1979 

1978 

TOTAL 

CABLE 

1 

2 

38 

15 

24 

3 

10 

30 

39 

18 

9 

78 

49 

27 

1 

0 

364 

JUKEBOX 

0 

0 

0 

12 

11 

0 

0 

69 

MECHANICAL 

0 

0 

1 

0 

1 

0 

3 

0 

0 

0 

0 

0 

3 

52 

0 

0 

62 

PB 

1 

12 

40 

SATELLITE 

0 

7 

4 

0 

2 

0 

0 

. 0 

0 

0 

0 

0 - ' 

0 

0 

0 

0 

13 

TOTAL 

2 

14 

44 

19 

30 

12 

29 

39 

69 

21 

13 

87 

64 

91 

2 

12 

348 

NOTE: DA«T-ldq»«rhwli i iH¥Hll»l» W 
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TOTAL EVIDENTIARY HEARLNG DAYS 
PER LICENSE PER YEAR 

YEAR* 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

1983 

1982 

1981 

1980 

1979 

1978 

TOTAL 

CABLE 

0 

0 

35 

6 

17 

0 

6 

25 

53 

16 

6 

72 

42 

21 

0 

0 

299 

JUKEBOX 

0 

0 

0 

0 

0 

4 

6 

4 . 

4 

0 

0 

0 

6 

7 

0 

0 

31 

MECHANICAL 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

47 

0 

0 

47 

PB 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

2 

0 

0 

0 

10 

13 

SATELLITE 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

TOTAL 

0 

0 

35 

6 

17 

4 

13 

29 

57 

16 

6 

74 

48 

75 

0 

10 

390 

•Ctkatfvpv 
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TOTAL FORMAL MEETINGS AND EVIDENTIARY HEARING DAYS 
PER PROCEEDING 

YEAR* 

1993 

1992 . 

1991 

1990 

1989 

1988 

1987 

1986 

1983 

1984 

1983 

1982 

1981 

1980 

1979 

1978 

TOTAL 

D1ST 

0 

0 

0 

1 

40 

2 

17 

13 

10 

16 

72 

12 

9 

46 

60 

8 

306 

CABLE 
RATE 

0 

0 

0 

8 

0 

0 

0 

0 

1 

0 

0 

0 

29 

20 

0 

0 

38 

JUKEBOX 
DIST RAT E 

0 0 

0 0 

0 0 

0 2 

1 0 

1 0 

2 0 

9 1 

11 0 

7 0 

9 0 

2 0 

2 0 

2 1 1 

9 0 

Settled 0 

S3 1 4 

MECHANICAL 
RATE 

0 

0 

1 

0 

1 

0 

3 

0 

0 

0 

0 

0 

4 

S3 

0 

0 

62 

PB 
RATE 

1 

3 

12 

40 

• Yau DBT tatf coUKtcd or yar n» m 
NOTfeSAmUTE-Mtqmaffcmlamiaa.: T o q i a l*>2: 4 <kp n MUtmiiityt • > l * n 

PACT -1 dtyi of fanMl  liit i • W W 
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TOTAL EVIDENTIARY HEARING DAYS 
PER PROCEEDING 

YEAR* 

1 
i.
i 
§
 i

i
i
i
i
i
i
i
i
i
i
i 

TOTAL 

CABLE 
DIST RAT E 

0 0 

0 0 

0 0 

0 4 

33 0 

Settled 0 

11 0 

8 0 

6 0 

13 0 

63 0 

9 0 

6 2 4 

43 1 8 

34 0 

3 0 

233 4 6 

JUKEBOX 
DIST RAT E 

0 0 

0 0 

0 0 

0 0 

Sealed 0 

Settled 0 

Settled 0 

4 0 

6 0 

4 0 

4 0 

FH 0 

FH 0 

FH 7 

6 0 

Settled 0 

24 7 

MECHANICAL 
RATE 

0 

0 

0 

0 

0 

0 

PH" 

0 

0 

0 

0 

0 

0 

47 

0 

0 

47 

PB 
RATE 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

2 

0 

0 

0 

10 

13 

•fmtDIXTlmdcoatcmitrmramm 
•• PH • pifc r hMf*f 
NOmtATOXITE. m nMariur tauiof *yt MM • mam** m MM 

DATEvifcM•iytmumttmmjttmtkmiHt\imii in ) OMB mm** IW1 DOT ImL 
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APPENDIX 8.-9TATEMEN T B Y TH E AMERICA N FEDERATIO N O F STATE, 
COUNTY, AN D MUNICIPA L EMPLOYEES , LOCAL S 247 7 AN D 291 0 

The American Federation of State, County, and Municipal Employees (AFSCME) Local 
2477 and Local 2910 appreciate the opportunity to submit ita views on BLR. 897 , the 
Copyright Reform Act of 199 a W e represent over 400 employees of th e Copyright 
Office, including clerks, technicians, catalogers, examiners, attorneys, and others. 

We have serious concerns about those portions of BLR . 897 which woul d affect th e 
copyright registratio n system . Th e Refor m Ac t woul d eliminate tw o o f th e thre e 
current incentive s fo r basi c copyrigh t registration . Withou t thes e incentives , 
registrations would plummet This , we believe, would be the equivalent of teasing out 
the bab y wit h th e bathwater . Ou r pitaun i registratio n system , whic h deter s 
infringement, would be damaged, as would our cataloging system upon which the public 
and copyright industries depend. 

The proposed Copyright Reform Act would Mrninm** the requirement of registration 
before filing a copyright infringement action and th e requirement of registration before 
infringement in order to secure statutory damages and attorney' B fees. These incentives 
to register were placed in the copyright law after man y years of stud y during the 
copyright law revision process, and serv e as a foundation for our centralise d registration 
system.' The Reform Act proposes to eHminato these incentives, but puts nothing in 
their place . Ther e ha s ba n n o comprehensiv e stud y o f th e possibl e lon g rang e 
consequences of such a change. 

Under the Copyright Reform Act, the only remaining statutory incentiv e •nrynHJng 
registration would be the r*™« *—•* evidence value of the certificate of registration. 
This benefit, moreover, could be secured by registering a copyright daim immediately 
before filing a  copyright infringement action . (Ther e are only approximately L80 0 
copyright infringement actions filed each year) 
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Predictably, copyright registrations will decline substantially, particularly for published 
worka I f registrations of published works decline by 50%, then it can be projected that 
over several years, approximately 100 jobs would be lost in the Examining, Cataloging, 
and Receiving and Processing Divisions. Ibis job loss would represent 20% of the entire 
staff o f the Copyright Office. 

Substantial reduction s i n copyrigh t registration s woul d affec t th e qualit y o f th e 
Copyright Catalog . Becaus e o f th e curren t incentive s supportin g registration , th e 
Catalog has grown to cover more than 24 million registrations. I t has been online since 
1978, and on April 30th of this year, the records from 1978 on became available on 
Internet, allowing worldwide access. 

The Copyrigh t Catalo g i s a  complet e an d reliabl e sourc e o f informatio n servin g 
copyright owners and copyright users. I t is also unique. Nowher e else can authors and 
owners determine definitively whethe r a wor k is protected by copyright Wit h the 
elimination o f th e copyright notice requirement in 1968 , this source of informatio n 
increased in importance. 

If th e Copyright Refor m Ac t i s enacted, the Copyright Catalog woul d no longer be 
comprehensive, an d woul d thu s los e muc h o f it s valu e a s a  referenc e too l an d a 
safeguard against infringement Subscriber s to Internet would find themselves paying 
for incomplete information. Member s of the public who come to the Copyright Office 
for information would leave without the definitive answers they seek. Th e process of 
determining th e copyright status of a  wor k would become much more difficult an d 
expensive. 

In 199 0 copyright industrie s accounted fo r 5-8% of th e Gross Domestic Product and 
included suc h American industria l stalwarts as publishers of books , motion pictures, 
computer software, and sound recordings. Whil e other industrial sectors have suffered, 
copyright industries have thrived. Ofte n these vital industries depend-on information 
available only from the US. Copyright Office. T s the song we want to record protected 
by copyright?" "Wh o owns the rights to the hmtwriler our studio wants to turn into a 
motion picturer Thes e questions may be asked in New York, Nashville, or Hollywood, 
but the answers are found in Washington, DC in the Copyright Office. 
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Last year, 32400 visitor* came to the Copyright Office t o search in oar files and ask 
questions. W e were there to assist them. Ib e Copyright Office staf f i s experienced, 
prof win final, an d service-oriented , and i t i s the hear t o f th e copyrigh t registratio n 
system. W e open the mail and praises the claim. W e answer inqniries and help to 
educate the public on copyright issues. W e aramina the application and deposit, and 
help clarify th e facts of authorship , ownership, and the extent of th e claim. Afte r 
registering 63&000 chums to copyright last year, we created accurate cataloging records 
for each one. An d we did tins work with a staff whic h is smaller than it was 13 years 
ago, when the work load was approximately 40% leas than it is today. 

Many o f u s wh o work in the Copyrigh t Offic e ar e ourselves authors, and w e are 
sympathetic to authors' need* Ou r mission is to serve authors and owners, to minimize 
bureaucratic obstacles, and to put dear copyright claims on record. 

Wnafting the Copyright Beform Act of 190 3 will reduce our ability to serve, and will 
damage the registration system which has worked well since 1870. AFSCME Local 2477 
and Local 2910 believe no action should be taken on this bul without a thorough study 
of its impart. 

We urge the Subcommitte e to convene a panel which wil l wmmme these copyright 
registration issues in greater detail. 
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-APPENDIX 9.-STATEMEN T B Y TH E AMERICA N ASSOCIATIO N O F LAW 
LIBRARIES, TH E AMERICA N LIBRAR Y ASSOCIATION , TH E ASSOCIATIO N 
OF RESEARC H LIBRARIES , TH E MEDICA L LIBRAR Y ASSOCIATION , TH E 
NATIONAL COORDINATIN G COMMITTE E FO R TH E PROMOTIO N O F 
HISTORY, TH E NATIONA L HUMANITIE S ALLIANCE , AN D TH E SPECIA L 
LIBRARIES ASSOCIATIO N 

The American Association of Law Libraries, me American Library Association, the Association of 
Research Libraries , di e Medica l Librar y Association , th e Nationa l Coordinatin g Committe e for  th e 
Promotion of History, the National Humanities Alliance, and me Special Libraries Association appreciate 
the opportunity to submit comments fo r the hearing recor d of Marc h 3  an d 4, 199 3 on H.R . 897 , di e 
Copyright Reform Ac t of 1993 . These associations , as described a t me end of this statement , represem 
organizations i n die library and scholarly communities . 

Summary 

Together, thes e organization s represen t man y thousand s o f entitie s an d individuals—librarians , 
scholars, researchers , an d omers—concerne d abou t mi s legislation' s impac t o n di e collectio n an d 
preservation o f th e nation' s intellectua l heritag e and , therefore , o n m e growt h o f knowledg e an d th e 
creation of new intellectua l works . 

This statement discusse s die potentia l o f section s 10 2 and 10 3 o f H.R . 89 7 for  disruption of tw o 
long-standing and productive partnerships. The first is me partnership Congress has created between two 
government functions—th e mission s o f th e Copyright Offic e an d the Library of Congress . The second 
is me partnership of die public and private sectors in cooperating to both protect intellectual property and 
make it available for the exchange of ideas and me stimulation of new creative and intellectua l output . 

These organizations tak e no position on other parts of die bill, except to note mat issues related to 
me Copyright Royalt y Tribuna l coul d be addressed without making the major changes contemplated i n 
regard to copyright registration and deposit and Copyright Office organization . 

H.R. 89 7 propose s a  major reorganization of governmen t ouerationi relatin g to copyright policy , 
the acquisitions policy of our national library , and judicial administration. No action should be taken on 
mis bill without a thorough investigation of it s impact and its cost in these three areas. 
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Benefits o f Current Syste m 

The smriirtmtnts i n tide I of H.R. 89 7 relating'to copyright registration requirements will have a 
major impact on die operations of die Copyright Office an d die Library of Congress. 

The singl e most importan t factor which enabled Congress' own library to become a  true national 
library was the congressional designation of die library of Congress as a repository for U.S. copyrigh t 
deposits. Copyright deposits have helped to develop die Library's collections.since 1846 , and except for 
a hiatu s betwee n 185 9 an d 1865 , hav e continue d t o thi s day . A  far-sighte d Libraria n o f Congress , 
Ainswonh Rand Spofford, recognize d diat Congress' library should also be a national library, and saw 
die importance of a copyright deposit in developing a comprehensive collection of dw nation's literature. 
The Copyright Act of 187 0 central rred all copyright registration and deposit activities at the Library. 

The resul t ha s bee n a  nationa l librar y wh h universa l collectin g responsibilities ; on e whos e 
collections, i n their breadth , depth, diversity , an d multiplicity o f formats are unrivalled by an y other 
library i n die Unite d State s or i n di e world . Th e Librar y of Congres s i s no t onl y di e beneficiar y o f '• 
copyright deposits , bu t organize s diem , make s die m widel y know n an d available , an d staff s it s 
departments and reading rooms whh highly skilled experts in die use of die materials. 

The Copyrigh t Offic e implement s di e Copyrigh t Law , base d o n di e constitutiona l directiv e t o 
promote me progress of scienc e and useful arts , by securing for limited times to autbors and inventors 
die exclusive right to meir respective writings and discoveries. The Library of Congress ' mission is to 
assemble universal collection s which * » « « •* di e histor y an d further di e creativit y o f die America n 
people; and to acquire, organize, provide access to, maintain, secure , an d preserve diese collections to 
sustain and contribute to die advancement of dwoght and knowledge direvghott die United States and die 
world. 

While dus partnership between die Copyright Office an d die Library of Congres s may be unique 
among die countries of die world, die arrangement accrues very much to die benefit of die United States. 
Despite die relative youdi of die United States as a nation, no other country has a national library which 
begins t o approac h di e scop e o f di e resource s availabl e a t di e Librar y o f Congress . Amon g th e 
communities which benefit : 

COBgBti. A s former Librarian Spofibrd paraphrased leffersoii, "dier e is almost no work, widiin me 
vast range of literature and science, which may not at some time prove usefrt to die legislature of a great 
nation." (Quoted in 'Jefferson's Legacy : A Brie f History of me Library, * by lohn Y. Cole . Library of 
Congress Information Bidktin, Vol . 50 , No. 7 , Apri l 8, 1991 , p. 126. ) The work of Congress benefits 
from access to die ful l range of die Library's collections. In our recent "one-world* climate, acces s to 
die Library's unparalleled collections of materials from other countries is Increasingly unpuiunL These 
acquisitions ofte n depen d upo n die Copyrigh t La w provisio n whic h allow s di e Librar y t o exchang e 
duplicate material s receive d duougf a copyrigh t deposi t for  othe r neede d materials . Th e internationa l 
exchange program depends heavily on dds provision. 

Authnrund Other C r e a^ ^ 1 I ^ | M I I M 1 Prapatv. The flow of copyrighted material to me Library 
of Congress diroo^registiMaw and difjosittBqulffinfflaitoch ^ 
For many kinds of published works, and for much unpublished material, die Library of Congress may 
be die only place where die work is peruiaueuQy collected, preserved, arreatiWe, and its existence made 
known to potential users. F a t e, di e Library of Congress' collections are not an end unto diemselves, 
but constitute die most comprehensiv e sourc e of researc h matwial t fo r those creating ne w intellectua l 
works. 
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Publishers. Producers , an d Distributors of Intellectua l Property . Copyrigh t proprietor s (whethe r 
publishers or authors or others) benefit fro m the registration process. In the long run, and for a minimal 
burden and cost , publisher s and producers als o benefi t fro m th e universal collection s of the Librar y of 
Congress, base d on copyright deposits. The Library probably does no t keep a record of those published 
works whos e author s or editors cite, i n the prefaces to their works, their appreciation to the Library of 
Congress, withou t which the work woul d no t have been developed. I t is sufficient t o say that the quality 
and quantit y o f published outpu t woul d suffe r withou t th e existence of the Librar y of Congress as a 
unique resource an d a partner in the creative endeavor. 

Other Libraries and Their Users. Since the turn of the century, the Library of Congress has served, 
not only as a comprehensive national collection, but also as the center of a network of American libraries, 
providing cataloging and bibliographic services. Beginning with the sale of surplus catalog cards to other 
libraries, th e Librar y late r pioneered i n developing a  national standar d fo r computerized bibliographi c 
records, an d shares it s computerize d bibliographi c an d other dat a file s wit h th e broader librar y 
community. A s a result, th e Library's holdings are known to other librarie s and their users throughout 
the country an d the world , the Library's cataloging data reduces duplicative cataloging effort b y other 
libraries; an d th e Librar y serve s as the las t resor t fo r domesti c interlibrar y loa n on behalf of users of 
other libraries. 

Impact of Proposed Amendment s 

Section 10 2 an d 10 3 of H.R. 89 7 would remov e tw o of the thre e incentive s fo r registration an d 
deposit, remov e m e Registe r o f Copyright s fro m appointmen t b y die Libraria n o f Congres s t o 
appointment by the President, an d remove from the Librarian of Congress any authority over Copyright 
Office regulation s and staff. 

Currently, copyright deposit functions in collaboration with me registration process. The Copyright 
Reform Ac t of 199 3 would remov e incentives  for registratio n except fo r the basic evidenc e of validity 
that the registration certificate offers . Th e Copyright Office ha s provided evidence in its testimony that 
registrations will declin e if these incentives  ar e removed by showing what happened whe n registratio n 
incentives were changed i n the recent past, and noting the low leve l of registration in Canada, a country 
that only offers evidenc e of validity as an incentive . 

The Copyright Office als o indicate d dun the value of the •"«*—'»'«transferred to die Library fro m 
the copyright system las t year exceeded $1 2 million . Combine d wit h $14.5 million in registration fees , 
the total equal s rhe approximate cost of operation of die Copyright Office . 

1mftX f n IM*™ of Coniren . Provisio n for mandatory deposit of published world would remain 
in effect unde r die bill. However , wit h removal of incentives for votuntxry legislialiun, eufuneinrn t o f 
mandatory deposit would be expensive, less timely, and much l ea ma n cornprehensive. To identify and 
demand publication s an d othe r work s fro m di e myriad smal l publisher s an d producer s woul d no t be 
practical. The impact on the Library's collections of published works would be «i |»ff l~« resultin g in 
a les s usable , le u comprehensive , l e a valuable, an d potentially mor e costl y record  of lbs nation' s 
creative and mtrllfftnal heritage . I n rhis current budget climate, i t is not at all certain das funds woul d 
be appropiiMed to make up uWduxcrescc . 

The Law Ubrery of Congress would also be severely (ts^aas^ sstce k recervss approstesorjr tS 
percent of Its American receipts via copyright deposit, a a n estimatad value of just over $4 s^OkM per 
year. Th e lad e of randy receip t of legal inntrlel t i s ano o f concern. Rdyin g on copyright reccjpt t 



570 

already causes a  delay i n the upkeep of the law collectio n of the Library of Congress . Bu t if the Law 
Library bad to rel y o n Sectio n 407 receipt s an d demand letter s fo r materia l no t voluntaril y sent , th e 
additional delay i n die receipt of these legal material s would undermine the ability of th e Law Library 
and the Congressional Research Service to fxtlfiU their basic missions to Congress and the nation. 

Further, n o provisio n exists for mandator y deposi t of unpublishe d works , eve n i f they coul d b e 
identified. Unpublished works are not limited to manuscripts and other {republication formats, but Include 
large classes o f materia l suc h as architectura l drawings , origina l musi c scores , an d many audiovisua l 
hems. These materials are crucial to U.S. history and constitute important research resources, but they 
might be lost to the nation if H.R. 89 7 were enacted. 

Many of the works not selected by the Library for it s own use are used by the Library's exchange 
program, especially in exchange for foreign works dirough official exchanges . Lacking the incentive of 
material t o exchange , di e Library' s foreig n acquisition s woul d suffer . Purchas e o f foreig n work s i s 
expensive and labor intensive. 

Because the Librarian of Congress has supervisory authority over die Copyright Office, an d because 
the incentive s supportin g registratio n ar e strong, th e Copyrigh t Offic e i s abl e t o acquir e di e highes t 
quality edition of copyrighted works. Recently, me Copyright Office ha s been able to make registration 
and deposit more convenient for certain classes of depositors, such as photographers, while still meeting 
the Library's needs. This legislation would destroy that productive relationship. 

Electronic. Networked Fnvimnmai t Th e medium of expressio n for intellectua l an d creative work 
is becoming ever more fluid. Som e industry experts have mentioned informal mtimates that by the year 
2000 90 percent of all intellectual output will be in digital formats. The public registration system assists 
in an early determination of the copyrightibility of new forma of creative expression. 

The Copyright Office has recently begun to require deposit of digital works, including full-text files, 
and graphic and numeric data files.  Man y of these materials are and will remain unpublished, and may 
be unavailable to future generations whnout incentive for copyright registration and deposit for possible 
inclusion in the Library's permanent collections. 

Irnnact on Other Librarjn am] Vuit A s U.S . librarie s share resources to meet users' needs, di e 
Library of Congres s serves as die library of las t resort. I f a needed item can be found nowhere else in 
me informal but linked system of U.S. libraries , the user's home library may request the loan of die item 
at no cos t fro m th e Library of Congress . Thus , i f the stronges t lin k i n the chain i s weakened b y thi s 
legislation, the interlinked system of meeting die nation's needs for lu^nry and information resources will 
be adversely affected . 

The Library of Congres s Is also die suuugeet link in die shared syste m of creatio n of nationwid e 
bibliographic H«HI«««« « throug h whic h librarie s obtai n catalogin g dat a an d discove r wher e neede d 
m»tfriai« are located. If me Library does not receive prompt and comprehensive deposits of copyrighted 
material, i t cannot create bibliographic records in a timely fashion. The burden on other libraries would 
be increased, and. me bibliographic record of me nation's creative and intellectual resources will contain 
significant gaps. 

Judicial Concerns . A  mandator y deposit system with Judicial enforcemen t woul d be clearly mor e 
costly and unwieldy than die current voluntary system wher e participants comply because i t is i n their 
best interest. 
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Further, th e relativel y lo w numbe r o f infringemen t suit s file d compare d wit h th e numbe r o f work s 
registered shoul d b e see n a s a  benefi t o f th e curren t publi c registratio n system . Creatin g a  public recor d 
of copyrigh t claims , an d providin g front-en d screenin g o f suc h claim s i s highl y cos t effective . Th e 
potential unde r th e bil l fo r a n increas e i n comple x copyrigh t litigatio n wil l burde n th e federa l judiciary . 

Conclusion 

H.R. 897 , th e Copyrigh t Refor m Ac t o f 1993 , propose s a  majo r reorganizatio n o f governmen t 
operations relatin g t o copyrigh t policy , th e acquisition s polic y o f ou r nationa l library , an d judicia l 
administration. N o actio n shoul d b e take n o n thi s bil l withou t a  thoroug h investigatio n o f it s impac t an d 
its cos t i n thes e thre e areas . 

Organizations endorsin g thi s statement : 

AMERICAN ASSOCIATIO N O F LA W LIBRARIES . AAL L u  •  nonprofi t educational organizatio n with over 
5,000 member s dedicate d t o serving th e legal informatio n need s of legislator s and other public officials, la w 
professors so d students , sttomeys , sn d member s of th e genera] public . 

AMERICAN LIBRAR Y ASSOCIATION . AL A i s a  non-profi t educationa l organizatio n o f mor e tha n 55,00 0 
librarians, librar y educators, informatio n specialists, librar y trustees, an d friends o f librarie s representing al l 
types an d size s o f librarie s an d dedicated t o die improvemen t o f librar y an d information services . 

ASSOCIATION O F RESEARC H LIBRARIES . AR L i s a n associatio n o f 11 9 research  librarie s i n Nort h 
America. AR L program an d service* promote equitable access to , to d effectiv e us e of, recorded  knowledg e 
in support o f teaching , research , scholarship , an d community service . 

CHIEF OFFICER S O F STATE LIBRARY AGENCIES . COSL A i s a noo-profit organization of the chief officer s 
of stat e an d territoria l agencie s designate d a s th e stat e librar y administrativ e agenc y an d responsibl e fo r 
statewide librar y development . 

MEDICAL LIBRAR Y ASSOCIATION . ML A is a non-profit professional associatio n of over 5,000 for-profi t and 
non-profit member s includin g librarians , corporations , an d institutions (including medica l librarie s and allie d 
scientific libraries ) i n th e healt h science s fiel d whic h seek s t o ensur e tha t informatio n vita l t o medica l 
education, research , an d the healt h needs o f th e nation ca n b e accesse d b y individual s al l over th e world . 

NATIONAL COORDINATIN G COMMT 1 TEE FO R TH E PROMOTIO N O F HISTORY . Th e NC C i s a n 
umbrella organizatio n fo r 5 0 historica l an d archiva l organization s an d serves u  thei r central advocac y office . 
The NC C i s committe d t o working o n issue s o f federa l polic y and legislation that affect historica l research , 
including access t o federal information . 

NATIONAL HUMANITIE S ALLIANCE . NH A i s a  coalitio n o f 7 6 organizations : scholarl y an d professiona l 
associations; organizations o f libraries , museums , historica l societies , highe r education, an d state humanitie s 
councils; university and independen t centers fo r scholarship and other organizations concerned wit h nationa l 
humanities policies . 

SPECIAL LIBRARIE S ASSOCIATION . SL A i s an international association serving mor e than 14,00 0 member s 
of the information profession, including special librarians and information managers, brokers , and consultants. 
Special librarian s provid e thei r informatio n expertis e t o corporations , governmen t agencies , trad e an d 
professional associations , hospitals , museums , universities , an d other types of organization s wit h specialize d 
information needs . 

7 0 - 8 5 7 0 - 9 3 - 1 9 
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APPENDIX 10.—STATEMEN T B Y VISUA L ARTIST S AN D GALLEBIE S 
ASSOCIATION, INC . 

My name is Martin Bressler, I am the founder and vice-president o f the Visual Artists and 

Galleries Association, Inc. (VAGA), the licensing organization and copyright collective that 

represents visual artists against unauthorized reproductions of their work. Thi s statement is 

presented in support of H.R. 89 7 and S.372. Thes e bills are essential in the effort t o bring our 

copyright legislation in conformity with the laws of the majority of other nations. W e have 

abolished the requirement that works contain notices of copyright; we have retroactively 

abolished the requirement to renew copyrights of works created and copyrighted before 1978 ; 

we have adopted something akin to a droit moral for the visual arts. Th e time has now come 

to implement this new protection by permitting the aggrieved part y a true capability to be 

compensated for the wrong inflicted o n him. B y doing so, we will hopefully be persuading 

purveyors that permission had best be obtained before they reproduce creative works. 

The requirement that authors must register their works, either before an infringement or within 

three months of publication in order to obtain the benefits of statutory damages and payment 

of attorney's fees is vestigial. A  work is now protected on creation. Formalitie s for 

protection are fast disappearing. Wha t purpose other that the accumulation of registered 

works by the library of Congress is gained by such registration? W e suggest that there are no 

substantive benefits gained by such registration. 

The requirement that there be registration in order to obtain statutory damages and attorney's 

fees i s destructive of th e essenc e of copyright protection in two ways: 

A. Ver y few creators register their works within three months following publication or 

prior to infnngement. B y not doing so their recovery is limited to actual damages and 



573 

lost profits, bot h of which are frequently difficul t t o prove even if established. 

B. Purveyors , knowing of this infirmity frequentl y reproduc e a work without 

permission knowing that if pushed, they could always pay a fee and reproduce the work 

with impunity. Thes e users are thus relying upon de facto compulsory licenses . Th e 

creator is forced to grant permission for a  use he may neither like nor want simply 

because he cannot afford to pay a lawyer to sue and at best receive a small sum in 

damages if successful. 

In thirty-five years of practice in the copyright field,  and in the seventeen years that VAGA 

has been attempting to protect against unauthorized reproductions of its members' works, I 

have seen hundreds of instances where creators have been compelled to either grant 

permission for an unwanted use or to remain silent if the user has simply said 'sue me." 

I am sure that this committee will hear from others who will convey 'horro r stories.* Withou t 

my hearing them I can assure this committee that they are true. A  copyright infringement sui t 

where there has been no registration within three months of publication or prior to 

infringement ca n be brought when either the creator is rich or when the defendant ha s profited 

handsomely by its infringement. Th e present law does not truly benefit th e creator against the 

defiling of his creation because he has no practical way to stop it. 

It is for the creative artist to determine when his work is to be reproduced, how it is to be 

reproduced, and by whom it is to be reproduced. A s it currently stands, unless the 

technicalities of registration are observed, the best the creator can usually hope for is that he 
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be compensated a  bit by a user who assumes domain over a work and reproduces it as it 

wishes. Th e statute as it stands puts the creator in a disadvantageous positio n with the 

potential user . Th e creator simply cannot enforce in a meaningful wa y the rights given to him 

by statute. Th e potential user knows this. Th e plain is not level. Th e creator has to accept 

channels of commerce he may not want and a lack of quality he may truly feel damagin g to 

him. I n reality there is very little that he can do. 

The proposed legislation will prevent this. Th e infringement become s the issue -  not the 

technicality of time of registration. User s will know that the creator has a new capability to 

protect himsel f and will assumedly be reluctant to infringe because of such capability. I t will 

conclude that a license, i f granted, will be less expensive than a lost lawsuit . I f it is not 

granted a license, the user can seek another work created by someone more prone to grant it 

one. I n such an instance, th e creator will have exercised hi s newly found option to say "no." 

Of course, i t could be argued that there will be more lawsuits in our already crowded courts if 

these bills become law. Tha t could be true initially. I n the long term, however, less users will 

infringe, thu s giving rise to fewer claims . Ye t if there are more lawsuits i t will be because 

more creators are asserting their rights - rights which they could not afford to enforce i n the 

past. 

On behalf of VAGA and its S00 members and foreign affiliates , I  strongly support the 

proposed legislation and urge passage. 

Thank you. 
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APPENDIX H.-STATEMENT BY DOUGLAS J. BENNET, PRESIDENT, NATIONAL 
PUBLIC RADIO 

Mr. chairman, thank you for this opportunity to comment on 

H.R. 897, The Copyright Reform Act of 1993. We submit this 

testimony on behalf of National Public Radio ("NPR") and its 467 

member stations and the Public Broadcasting Service ("PBS") and 

its 347 member stations. 

National Public Radio provides award-winning news, 

information and cultural programming to 14.5 million listeners 

each week. NPR receives its funding from member stations and 

other sources; less than 2% of its budget comes from federal 

resources. NPR's member stations are noncommercial, non-profit 

radio stations funded by listeners (21%), corporations and 

foundations (20%), the Corporation for Public Broadcasting 

(17%), and colleges and universities, state and local 

governments and other sources. Stations are important local 

institutions bringing the finest radio programming available in 

the U.S. to communities across the country. 

Public Broadcasting Service provides quality children's, 

cultural, educational, nature, news and public affairs 

programming to 51.4 million homes and provides college-credit TV 

courses to more than 300,000 students each year through a 

partnership with public television stations and more than 2,000 

colleges and universities nationwide. 

PBS' funding also comes from member stations and other 

sources; 81.3% of its budget comes from non-federal sources. 

PBS member stations are non-commercial, non-profit television 
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stations funded by viewers (21%), businesses, corporations and 

foundations (31%), the Corporation for Public Broadcasting (13%) 

and colleges and universities, state and local governments and 

other sources. 

Since the Copyright Royalty Tribunal's ("CRT" or 

"Tribunal") inception, NPR and PBS — on behalf of themselves 

and their member stations — have been claimants in the annual 

cable royalty distribution proceedings before the Tribunal. 

Although the royalties NPR and PBS have received in those 

proceedings for the retransmission of its programming by cable 

television systems have been relatively small (NPR currently 

receives .18% of the total cable royalty fund; PBS receives 4%), 

those royalties are an important source of revenue to NPR and 

PBS and their member stations, totalling around S5 million in 

1989. A large percentage of royalty funds are shared annually 

with NPR and PBS member stations. The funds retained by NPR and 

PBS each year are extremely important to their operations; our 

respective budgets were $4 5 million and $128 million in FY 1992. 

In addition, public broadcasters rely upon the Tribunal to set 

rates under Section 118 for public broadcasting's use of music 

owned by various copyright holders. 

In addition to our financial interest in the activities of 

the CRT, NPR and PBS have, by virtue of their participation in 

CRT-proceedings over the past fifteen years, acquired a body of 

knowledge on the workings of the Tribunal that could be helpful 

to the Subcommittee in assessing whether to replace the 

Tribunal, and, if so, with what to replace it. 
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While the CRT has had its problems over the years, in 

general, NPR and PBS have few complaints about the way it has 

functioned. Indeed, we believe that in some sense the success 

of the CRT has contributed to this discussion. The Tribunal's 

irregular workload is to a large extent the result of the 

frequency of settlements among the parties to CRT proceedings. 

We believe these settlements are a result of the stability and 

predictability provided by the CRT. 

In general, NPR and PBS believe that the arbitration panel 

model suggested in the bill is not workable in copyright royalty 

proceedings, especially for small claimants. In addition, we 

believe that the copyright royalty ratemaking and distribution 

process should remain precedent-based and governed by the 

Administrative Procedure Act ("APA") and by formal procedural 

rules. 

PRECEDENT ADD PROCEDURAL PREDICTABILITY 

NPR and PBS believe that any measures designed to improve 

the existing copyright royalty distribution mechanism must 

employ standards and procedures that result in predictable 

outcomes and a legitimate process in the eyes of the affected 

parties. A stable legal and procedural backdrop against which 

to assess litigation risks and the prospects for settlement is 

particularly important to smaller claimants, such as NPR and 

PBS. 
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Precedent 

As pointed out by other witnesses at these hearings, it is 

extremely importan t that any system for the adjudication of 

disputes between copyright royalty claimants be bound to take 

precedent int o account. Ove r time, the Tribunal has developed a 

body of substantive precedent that guides its deliberations, 

establishes the framework for the parties' submissions and 

arguments, and lends predictability to its outcomes. Withou t 

this reliance on precedent, incentives to settle would be 

greatly diminished, and the amount and costs of litigation would 

increase. 

Procedural Predictability 

The bill takes away procedural protections that ensure 

fairness in copyright royalty proceedings and imposes few due 

process requirements on the arbitration panels. Th e current 

scheme, which applies the Administrative Procedure Act to CRT 

proceedings, has contributed to the regularity of the Tribunal's 

proceedings. Th e parties before the Tribunal know what to 

expect when litigating before the Tribunal, what they must file, 

and when they must file it. Th e rules greatly enhance the 

parties' ability to plan for their participation in CRT 

proceedings, and to predict the costs and burdens that 

litigation will entail — importan t factors in deciding whether 
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to settle or go forward with claims. 

Under H.R. 897, these procedures would no longer be in 

place. Panels would operate in accordance with "such procedures 

as they may adopt." In addition, review of arbitration panel 

decisions would be limited: a panel's decision could be 

overturned only if it were "arbitrary," a standard significantly 

more limited than the traditional APA standards of "arbitrary, 

capricious or contrary to law," and "unsupported by substantial 

evidence.". This would provide little protection to parties who 

believed the arbitration process had treated them adversely 

without substantial factual support or contrary to law. 

ARBITRATION PANELS ARE NOT SUITED FOR THIS PURPOSE 

Borrowing a concept common in bilateral commercial and 

labor arbitration, the legislation calls for selection of two 

arbitrators from lists submitted by the parties, and selection 

of a third arbitrator by the two party-nominated arbitrators. 

While this system works well in typical one-on-one commercial 

disputes, we are concerned about its applicability to the cable 

royalty distribution proceedings. 

The hallmark of the CRT's proceedings in general, and the 

cable royalty distribution in particular, is that they are not 

simply face-offs between two parties, but proceedings with 

multiple parties, each pursuing its own objectives in a zero-sum 

game. The cable royalty distribution proceeding typically has 

involved eight claimant groups of varying sizes, each of which 
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seeks to maximize its own share of the royalty fund. If two 

arbitrators are to be selected by the Register of Copyrights 

from lists submitted by the parties, two of the distinct 

parties, at most, will have a nominee on the panel. Resolution 

of all claims will be decided by arbitrators who were presumably 

nominated because of their disposition to favor their sponsoring 

party. 

We believe that the arbitration system outlined in the bill 

will tend to favor larger claimants at the expense of parties 

with smaller claims. The likelihood that an arbitrator 

nominated by NPR and PBS (with a share of .18% and 4%, 

respectively, in the 1989 cable royalty fund) would be selected 

over one nominated by claimants who have traditionally received 

much larger shares (e.g., one claimant received over 60% of the 

fund in 1989) seems small. It is inevitable that the nomination 

of arbitrators would be a matter of gamesmanship and intrigue, 

and would itself add to the time, expense, and burden of the 

process. 

Ad hoc panels are troubling because of the lack of 

continuity they would provide. Parties likely would be more 

inclined to litigate each claim every year, in the hope that a 

new set of arbitrators might see the issues differently. In the 

cable royalty distribution proceeding, smaller claimants might 

be squeezed out as the costs of repetitive litigation exceeded 

the amounts they could likely realize. 



581 

Ad hoc panels would face daunting learning curves, 

especially without staff support as provided currently by the 

CRT's general counsel. 

Comparison to Section ll» Arbitration 

He understand that the proposal to assign the CRT's tasks 

to arbitrators stems in part from the view that arbitration has 

worked effectively for the establishment of satellite royalty 

rates under 17 U.S.C., Section 119. I t is our belief that the 

success of the arbitration procedure in that instance does not 

necessarily indicate that arbitration can successfully replace 

all of the CRT's functions. 

The Section 119 proceeding, as compared to the cable 

royalty distribution proceeding, involves relatively modest 

stakes and few separate interests. Indeed , on the one occasion 

in which the Section 119 arbitration procedure was invoked, the 

parties' interests were aligned so that the arbitration 

essentially was a two-sided contest. 

He believe that in a complex, multilateral dispute with 

stakes high enough to motivate the parties to litigate 

aggressively, the arbitration system set up by this bill would 

not be workable. 
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COST OF THIS PROPOSAL 

Saving tax dollars by replacing a full time Tribunal with 

ad hoc arbitration panels is also a stated goal of this 

legislative proposal. I f cost is a major factor, we would 

support funding all costs of the Tribunal, or an entity that 

replaces it, through the royalties it distributes. NP R 

understands that at present, 85% of the costs of the Tribunal 

are supported by the funds the Tribunal administers. Th e 

remaining 15% could be paid from these same funds, relieving the 

taxpayers of any burden of supporting the agency. 

Moreover, the cost to the claimants is likely to increase. 

NPR and PBS probably have as great a stake as any claimants in 

ensuring that procedures for distribution are as economical as 

possible. Her e are a few cost considerations we observed when 

studying this proposal: 

o Th e arbitration system likely would require additional 

administrative and legal staff for the Register of 

Copyrights. W e believe it is desirable for any 

replacement for the CRT to have the advice of a permanent 

general counsel and sufficient staff to handle 

administrative tasks (including those preceding the 

initiation of formal litigation over royalty funds). Thi s 

needs to be considered when figuring cost savings. 
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o Arbitrators would have little incentive to settle a 

dispute quickly, since they would be paid for their time 

— very likely at law firm hourly rates. Given that, the 

savings from using ad hoc panels might not be significant. 

o A two-tier process for copyright royalty decisions would 

become a three-tier process with review by the Register of 

Copyrights before judicial review. This could add to 

claimant costs. 

o As discussed earlier, the uncertainties caused by ad hoc 

panels and the lack of established procedures could 

greatly increase the costs of litigation. 

PRESIDENTIAL APPOISTMEMT 07 REGISTER OF COPYRIGHTS 

He have some concerns that presidential appointment of the 

Register of Copyrights might politicize the Copyright Office. If 

the Register does become a presidentially appointed position, it 

will be important to set a reasonable term of office in this 

legislation to ensure accountability. 

CONCLDSIOH 

The Copyright Royalty Tribunal has generally served public 

broadcasting well. However, if Congress determines it is best to 

change the copyright royalty ratemaking and distribution mechanism, 

it should adopt a system suited to multi-party proceedings, bound 

by precedent, and incorporating procedural safeguards. We hope you 
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will also consider the impact of any changes on small claimants 

such as NPR and PBS. 

Thank you for the opportunity to comment on H.R. 897. We 

would be pleased to answer any questions. 



585 

APPENDIX 12.—LETTER FROM RALPH OMAN, REGISTER OF COPYRIGHTS, 
COPYRIGHT OFFICE, TO HON. WILLIAM J. HUGHES, CHAIRMAN, 
MARCH 16, 1993 

Dear Mr. Chairman: 

At the March 4 hearing on the proposed Copyright Reform Act of 
1993, you heard testimony on, and inquired about, the Copyright Office's 
failure to permit multiple issues of daily newsletters to be registered 
vdth a single application and fee. As you know, a group registration 
option is available for daily current events newspapers pnhHshnri in 
microfilm format. I rfflponrtnrt that the group option had not been 
extended to daily newsletters for two equally important reasons: first, 
bermisfi group registrations are more administratively burdensome and 
therefore more costly for the Office; and, second, because daily 
newsletters are generally not materia] that the Library wants far its 
collections. Let ne explain further. 

Although the Register has broad power to vary by regulation the 
nature of the Ccngrpsnirrany iranrVitfri two deposit copies required to 
accompany an application for registration of a pihUnhnd work, 17 U.S.C. 
Section 408, (b) (c), this power has infrequently been exercised to permit 
group registrations with a single application and fee. In an operation 
receiving a heavy volume of work (667,362 claims during FY '92), the meet 
efficient means of processing work is that which is most uniform. 
Exceptions are costly. Thus, group registrations are permitted only in 
two narrowly circumscribed cases for corporate clients: (l) for 3 
months' worth of weekly or monthly wrialn (magazines and journals), and 
(2) far one full month's worth of daily current events newspapers. In 
each case, the works are desired on a timely basis for the Library's 
collections (especially by CRS), and the additional processing costs and 
burdens borne by the Copyright Office are offset by potentially 
substantial savings to the Library from receiving copies through 
Copyright rather than ordering subscriptions. 

Thus, for group serials, the remitter must give the Library two 
complimentary subscription copies in addition to a third copy that 
accompanies the application, under the group procedure for dailies, the 
remitter must submit one full month's worth of issue dates on a 35mm 
microfilm within 3 months of the last publication date in order to 
qualify far the reduced fee. Applicants that cannot meet these 
conditions must register their works singly, as other applicants do. 

The Library benefits from receiving works that it would 
otherwise need to purchase in a timely manner and in the format it 
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stores. In the case of weekly and monthly serials, it receives two 
complimentary subscription oopies; for daily current events papers, it 
expects to receive the majority of the 305 dailies currently purchased in 
microfilm at an annual cost of about $150,000.1 

At the same time, Library officials echoed the sUunj 
reluctance of Oopyright Office management to extend group daily 
registrations to include newsletters. The Library averred that from a 
random sample of 1190 daily non-newspaper formats known to the Library, 
only 3% are kept for the Library's permanent collection. Bpranqp of the 
"high administrative costs for Library offices such as the Serial Record 
Division...", the Library concluded that "...the group registration 
process would not be the most cost-effective means far the Library to 
obtain these materials." 

Oopyright has resisted group procedures because they gamer 
mailer fees ($1.33 per issue in the case of group dailies; $10.00 per 
issue far group weeklies and monthlies, as compared with $20.00 per work 
far all other claims) and are administratively far mare burdensome than 
single claims. Through accounting, processing, examination, certificate 
production, and cataloging, all works in a group must be kept together. 
If one issue is lost, all must be held until the missing copy is located. 
Similarly, if one requires correspondence, all must be held until the 
problem is resolved. Finally, even if the registration is problem-free, 
each issue must be examined, cataloged, and tracked separately. In the 
case of group serials, this means as much as 14 times the normal work far 
one-half the fee. Far group dailies that require more time-consuming 
examination of microfilm, the workload is as much as 30 times the normal, 
far only twice the fee. In addition, because group registration 
procedures and fee structures are aberrations from the norm, our 
automated tracking system must be modified to accomodate other than 
standard fee service. 

In terms of manpower and money, .group pumwlui es are more 
costly than the norm. Absent a (.Uunj showing of countervailing 
benefits to the national Library's collection, the Office has narrowly 
circumscribed their availability. Nonetheless, we are aware that daily 
newsletter publishers are keenly interested in price and paperwork 
breaks, and complain that they are effectively frozen out of the current 

1 Representatives of the National Newspaper Association stated at a 
March 1, 1991 meeting with the office that 70 to 80 percent of its 
membership would register at reduced fee, and thereby save the Library at 
least $100,000 in purchase costs every year. 
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copyright system. Dncauue you, Mr. Qndrman, at the recent House 
hearings, have focused attention on newsletter concerns, we remain 
receptive to further discussions of registration options. In fact, He. 
Warren plans to visit the Oapyright Office this Friday. He approach the 
meeting with an open mind, and I will give you a full account of our 
discussions immediately thereafter. 

The Honorable William J. Hughes 
diaixman, Subcomnittee on Intellectual 

Property and Judicial Administration 
House of Representatives 
Washington, D. C. 20515-6216 
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APPENDIX 13.-MAGAZKE ARTICLE, "RIP-OFF ABTIST LEABNS TO READ!" 
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APPENDIX 14,-ARTICLES SUBMITTED BY JOSHUA KAUFMAN, ESQ. 

ART BUSINESS 
NEWS 

January 1993 
SO WHOSE  PRINTS 
ARE THEY, ANYWAY? 
by Joshua J. Kaufman 

A recent private ruling handed 
down b y th e Unite d State s 
Copyright Office on a dispute 

involving the reproduction of artwork 
_ has th e potential to throw the owner-

Ship of hundreds of thousands of post-
ers, limite d edition prints, and photo-
graphs into question. 

The effect of this ruling could be to 
divest artists and publishers of owner-
ship in reproductions made by outside 
printing firms. This ruling could also 
represent a windfall to many unsus-
pecting printers. 

The Copyright Office recently re-
jected a series of copyrigh t applica-
tions by an artist who sought to regis-
ter he r underlyin g artwor k an d th e 
photo-mechanical offset reproduction 
made by her printer. 

On The La w 
For the last decade, the artist has 

been registerin g he r underlying art-
works and th e prints made from them 
on a single application, following in-
structions provided to her by the Copy-
right Office . I n order to comply with 
state print disclosure laws, the artist 
included, in small print at the bottom 
of the reproduction print (in an area 
usually covered by th e frame) , the size 
of th e edition, the method of repro-
duction, and the name of the printer. 

While reviewin g som e o f he r re-
cent applications, the Copyright Of -
fice notice d the nam e of th e primer 
and contacted the artist. After ascer-
taining the reproductions had no t been 
printed by the artis t herself , i t ruled 
the primer' s contributio n adde d 
'nounh oricmaiii v ; o ihe proces s TO 

make th e reproduction s derivativ e 
works (a position disputed by the art-
ist), an d tha t th e copyright s i n th e 
reproductions were therefore owned 
by the printers. 

The artist , i n a  serie s o f phon e 
conversations an d correspondenc e \ 
with the Copyright Office, explained 
the printer's contribution in creating 
the offset lithograph was merely me-
chanical, that its sole contribution wa s 
to reproduce the origina l as closely as ' 
possible, and that she ha d the absolute 
right o f approval on all aspects of th e 
final prints. 

The Copyrigh t Office , notwith -
standing thes e explanation s o f th e 
nature of the contribution of the printer 
or of th e artist's actual contro l over 
the fina l product, maintained its hold-
ing that the amount of originality nee -

The Copyright Office 
maintained its holding that 
the amount of originality 

necessary to hold a 
copyright in a  derivative 
work is minimal, and that 

the printer owns the 
copyrights in the prints. 

essary to hold a copyright in a deriva-
tive wor k i s minimal , an d tha t th e 
printer own s th e copyright s i n th e 
prints. 

The artist dealt with this ruling in a 
pragmatic fashion: she had the print-
ers she ha d hired assign any an d all 
rights the y may have had in the prints 
back to her, thu s avoiding the expense 
and necessity of suing the Copyright 
Office i n federal court to try to force 
a change in the ruling. 

Taking the positio n o f th e Copy-
right Offic e to its logical conclusion, 
not only woul d a  printer be deemed 
the reproduction copyright owner, but 
so woul d a  copy cente r tha t make s 
color copie s fo r whic h a n operato r 
had adjuste d th e contrast , tint . ,in> i 
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Ifone accepts the Copyright Office 
position, a n artis t o r publishe r lha i 
asks a  prime r o r atelie r 1 0 create a 
reproduction of a pre-existing work is 
granting them a copyright licens e for 
the creation of a derivative work . 

A derivative work is "a work based 
upon one or more pre-existing works, 
such as a translation . . . a n reproduc-
tion . .. o r any other form in which a 
work may be recast, transformed , or 
adapted. A work consisting of edito-
rial revisions . . . o r other modifica -
tions, which, as a whole, represent an 
original wor k of authorship , is a de-
rivative work." 

Whoever creates an authorized de-
rivative work is generally entitled to 
copyright i t in their own name . For 
example, i f a  movi e i s base d o n a 
book, the film is considered a deriva-
tive work of the book, and the copy-
right in a movie wil l b e held by the 
movie company , no t th e book' s au-
thor. 

The sam e woul d hol d tru e fo r 
songwriters an d recor d companies . 
The composer may own the copyright 
in the song itself, but the record com-
pany wil l ow n th e copyrigh t i n the 
sound recording. 

The owner of a derivative work has 
the sam e rights  t o it s wor k a s an y 
other copyright owner, except if lim-
ited in its original grant of rights. All 
such limitations should be clearly ex-
pressed in any license agreement . 

In a situation such as noted in this 
column, ther e wa s probabl y n o dis-
cussion whatsoever regarding the na-
ture of the license being granted lo the 
printer, as the artist s and/o r primer s 
probably had no ide;i [he printer was 
being granted an> rights in the under-
lying reproduction s 

The righ t ( o publicl y distribut e a 
copyrighted work is one of the rights 
inherent i n the copyright owner . B y 
returning th e limite d editio n prints , 
icproduclions. or pholos [o the amsi 
or publisher, the printer has probably 
grained ihc m a n implie d licens e l o 
distribute the reproductions. However, 
since any copyright license thai is noi 
in writing i s deemed non-exclusive , 
(he printer could also grant distribu-
tion rights 10 others. 

In addition , a s wit h man y othe r 
contracts, a copyright license without 
a specified term ot lime limit may be 
considered terminable at will. Thus, a 
printer could cut off an artist's rights 
to distribute the works and deny the 
artist th e righ t t o acquire additiona l 
copies of the work. 

The preciou s right s hel d b y th e 
primer and the artist or publisher will 
vary from case 10 case, depending on 
ihenaiureol the correspondence, pur-
chase orders , an d conversations be -

- iwee n ih e parlies . However , wha t i s • 
clear is primers do have certain rights 
in ih e icproduclion s ihe y hav e cre -
ated. 

Whal can an anisi or publisher do'.' 
As lo prc-exisiin g works , a  lega l 

analysis mus i b e use d t o determin e 
whether the rights of th e printer are 
sufficient t o cause a problem. If they 
are. th e artis t an d publishe r woul d 
need to negotiate an assignment of all 
rights th e prime r ma y hav e i n th e 
derivative work. 

Depending o n ih e relationshi p of 
the parties , ihi s migh i b e a n easy , 
economical, insiihsiaiiiialmaiter. or n 
might b e a  complex proble m whic h 
could end inexpensive liiieaiion . Ii is 
something ih;i i need s l o b e closcl v 
examined on a ca.sc-by-case basis. 
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Every' artist andlor I 
publisher should, as a 

matter of routine in 
dealings with  printers. 

obtain an  assignment  of 
any and  all  rights  in  ami 

to the  derivative  work 
before any  work  is 

performed. 

ART BUSINESS 
NEWS Januar y 1993 

Prospectively, each and every art-
ist and/or publisher should, ui mat -
ter of routin e in dealings wit h prim-
ers, obtain an assignment of any and 
all rights in and to the derivative work 
(i.e.. reproduction s mad e b y th e 
printer) before any work is performed. 

While th e assignment can be and 
should be part of any contract or pur-
chase order , a separate document of 
assignment should also b e obtained. 
This documen t woul d no t hav e t o 
contain any of the financial aspects of 
the transaction. I t would be a public 
document t o b e recorde d wit h th e 
Copyright Office . 

It i s importan t t o not e copyrigh t 
assignments must be in writing to be 
valid..Thus. the oral agreement of the 
printer to assign all it s rights will not 
necessarily b e recognize d o r effec -
tive. 

Under the Copyright Office's cur-
rent policy, to register an artwork one 
would still use the standard form VA 
and could use the lithographic repro-
ductions as copies of the best editions 
for the purposes of deposit. A deriva-
tive work owned by trie printer would 
require a separate registration. 

If you acquire an assignment and 
register the reproduction, in form VA, 
section 4 , unde r "Transfers, " yo u 
would stat e yo u acquire d th e copy-
right by assignment and could attach 
the assignment t o the application. In 
section 6 of the form, under "6A. Pre-
existing Material," you would list the 
name an d natur e o f th e underlyin g 
artwork. e.g..witercolor by Jane Doe, 
and i n "6B . Materia l Adde d t o this 
Work." you would put "reproduction 
of watercolor by photo-lithography." 
. Whil e the Copyright Office's posi-
tion may or may not be correct, its im-
plications will likely cause some ma-
jor waves in the art world, depriving 
artists an d publisher s o f copyright s 
they though t the y had , an d givin g 
those right s t o printer s wh o neithe r 
asked for or bargained for them. Q 

Joskmo Kaufman. Esq.. is on on /AM - espert He 
successfully argued the 1989 londmari copyright 
ease. CCNV vs. REED, be/ore the United itatn 
Supreme Comn He kas taught en law 01 the 
Corcoran Sckool of Art and leache* entertain
ment law at the American University La* School 
He M ihe Esecutive Director of 1 nluiiteci La*-
rer.% for the Arts  D  C.  ami  is  hated  in  Wuthint 
ton. D.C 
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YOUR CLIEN T HA S GON E BANKRUPT- A BLESSIN G I N DISGUISE ? 

By Joshua Kaufman, Esq. 

Early one mornin g you open the paper and find, to your horror, that one of your best clients 
has just filed fo r bankruptcy ! Th e clien t owe s you a  significant amoun t o f mone y an d ha s license s 
for some o f your bes t works . Doe s di e fact that th e diem ha s declared bankruptc y mea n you mus t 
forfeit di e mone y owe d you ? Doe s i t mea n yo u hav e lost you r right s i n your artwork? Ca n the y 
keep using you r work withou t payin g royalties ? Jus t wha t right s d o yo u have ? 

First, let' s explor e wha t actuall y happen s whe n someon e declare s bankruptcy . Ther e ar e 
several forms of bankruptcy. Chapte r 1 3 is consumer bankruptcy. Chapter 7 i s total dissolution, and 
Chapter 1 1 i s reorganization . (Chapte r 1 1 i s use d whe n a  business (eel s overwhelmed b y it s debts, 
but believes tha t i f i t is provided som e relief, it will be able to get back on it s feet). Thi s article will 
concentrate o n th e effect s o n a n artis t when one o f hi s or her creditors file s unde r Chapter 11 . 

Creditors ca n also forc e a  debtor into bankruptc y to protec t thei r interest s i f they fee l tha t 
the debtor's activitie s jeopardize their ability to b e repaid. I n cither bankruptcy situation , voluntary 
or involuntary bankruptcy, papers are filed with die appropriate bankruptcy coun. Bankruptc y courts 
are Federa l courts . 

In mos t Chapte r 1 1 bankruptcies , you r clien t i s " a debtor i n possession, " i n whic h the y ar e 
entided t o continu e operatin g diei r business and remai n i n possession o f dieir assets. Yo u would b e 
considered a  creditor, tha i is . an entity tha t ha s a  daim agains t di e debtor , di e dai m i s define d a s 
a righ t t o payment , whethe r secure d o r unsecured debt . Th e cour t wil l ente r a n automatic stay , t o 
provide th e debto r wit h a  breathing spdl . which i s needed i n order for die busines s t o ge t bac k o n 
its feet . A n automati c sta y halt s al l collectio n efforts , harassment* , foicdosurcs , o r litigation . A n 
automatic sta y ma y als o benefi t creditor s b y ensurin g cha t th e remainin g asset s o f th e debto r ar c 
property maintaine d an d tha t n o singl e creditor i s paid i n a  manner tha t favor s on e credito r a t the 
expense o f others . Th e automati c sta y remain s i n effec t unti l th e cas e i s dosed , dismissed , o r 
discharged. 

If you appea r a s a  creditor o n you r dient's books , you shoul d automaticall y receiv e notice s 
from th e courthouse, allowing you t o file a document known as a Proof of Claim, in which you ma y 
list th e monie s owe d t o yo u b y your dient, di e debtor. I f you hav e not heard fro m th e bankruptc y 
court, and you arc owed mone y by someone who you heard has fded bankruptcy, b e sure to cal l visit 
the cou n t o fin d ou t i f a  bankruptc y proceedin g i s goin g on . I n orde r fo r yo u t o recove r unde r 
bankruptcy, you r Proo f o f Clai m mus t b e filed b y a specific date , o r you ma y b e barred from eve r 
recovering an y sums fro m th e debtor . 

Meetings ar e hel d periodicall y a t whic h creditor s hav e th e righ t t o examin e th e debto r 
regarding thei r asset s an d th e statu s o f th e reorganization . I n a  larg e bankruptcy , a  creditors ' 
committee is usually formed and an attorney representing the individual debtors committee is usually 
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hired. I n Chapter 7 bankruptcie s a trustee is appointed. Th e truste e will revie w the various daims 
filed an d decid e which one s t o acknowledg e and whic h one s t o contest . 

Claims als o ar e grouped accordin g to whethe r rhe y ar e secured an d unsecured . A  secure d 
daim i s a money claim which ha s specific collateral assigne d t o suppor t it . Thi s generally will no t 
be the case wirh a commercial artis t and his or her dient. B y and large, artists arc deemed unsecure d 
creditors, which puts you at the bottom of the list in terms of collecting. Thi s is the case if you have 
completed an d transferred di e artwork and/or trademarks and copyrights t o a  client for a lump sum 
payment and your client has completed all contractual obligations to you except for paying you. Yo u 
can expect t o recove r little, i f anything, for your troubles. 

However, man y i f not mos t commercia l artist s will fin d themselve s i n a  situation wher e all 
obligations unde r thei r contract s ar e no t completed . Suc h contract s ar e know n a s 'executor y 
contracts" and provide an artist with a greater opportunity to collect monies due. I n such cases, die 
artist, notwithstandin g th e bankruptcy , ma y ver y wel l b e i n a  positio n no t onl y t o collec t bac k 
monies owed , bu t i f the dien t intend s to continue usin g th e artwork , alt o t o b e paid at  hi s or her 
full rat e for future use , pjm b e provided additional assurances rhat the bankrup t client will be able 
to maintai n th e paymen t schedule . 

The specific lega l definition on an executory contraa differs from jurisdiction t o jurisdiction. 
However, di e basicall y accepted definitio n i t tha t "an executory contra a i s a  contraa unde r which 
die obligations of both die bankrupt, and the other party to the contract, are so far unperformed rhat 
die failur e o f eithe r t o complet e performanc e woul d constitut e a  materia l breach , excusin g di e 
performance of the other." I n die commercial artist/dient contract, clauses rhat may make a contraa 
executory would requir e th e artist to provide notice of any infringement suits , provide notice of any 
additional license s granted for the same or similar art, defen d an y infringement sui t brought against 
the dient, hol d die dient harmless from liability for breaches of warranties set out in the agreement , 
or require the dient t o pay royalties, make quarterly reports on sales to die artist, maintain books and 
records, keep aspects of die license confidential , an d furnish rhe artist with an accounting . Man y of 
these requirement s wil l b e familia r t o anyon e wh o regularl y grant s artisti c licenses . I t mus t b e 
emphasized tha t n o tw o case s are handled i n di e sam e manner, an d rha t while this lis t i s compiled 
from existin g cases, i t i s offered b y way of illustration only . 

If a  contra a i s deeme d executory , rh e bankrup t dien t ha s rh e righ t eithe r t o accep t di e 
contraa, o t t o rejec t it . I f rhey rejea i t all right s rever t t o th e artist , wh o ma y mak e futur e us e o f 
the work , an d i f an y fund s ar e owed, th e artis t ca n tr y t o colle a die m a s a n unsecure d creditor . 
(However, i t i s ofte n th e cas e tha t di e artwor k an d logo s provide d b y artist s ar e essentia l t o rh e 
bankrupt clien t an d t o diei r continuatio n i n business . Th e dien t ma y continu e t o us e rh e artist' s 
work only if they fulfill thre e legal requirements: First, they cure any current default, such as overdue 
royalties (o r provid e th e artis t wit h adequat e assurance s rha t rh e defaul t wil l prompd y cured. ) 
Second, the debtor must provide compensation, or adequate assurances of compensation, t o the artist 
for any actua l monetar y los s rha t resulte d fro m di e prio r default . Finally , rh e debto r mus t provid e 
adequate assurance s o f futur e performanc e unde r di e contract . Thi s pu o th e artis t in a  very good 
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position, better dun mos t peopl e i n a  typical bankruptcy situation (an d perhaps even better off du n 
they woul d hav e been withou t a  bankruptcy, especiall y i f die dient ha s been slo w in paying) . 

The timefram e fo r acceptance or rejection of executory contract s differs base d on the nature 
of die bankruptcy . I n Chapter 7  bankruptcy , i n which di e debto r i s winding down thei r business , 
there is a 60-day period after entry of the order, to provide time to dedde whether to accept or reject 
a contract. I n a Chapter 1 1 bankruptcy, a debtor in theory, ha s 12 0 days, but this is often extende d 
for a period o f years. Th e extra tim e i s granted so dut a  proper reorganization pla n may be created. 
There ar e techniques an d method s availabl e to protec t th e artis t i f the debto r continues t o us e th e 
artwork during the determination perio d and dien ultimatel y reject s th e license. If , in a  Chapter 1 1 
situation, di e artis t feel , du t h e or sh e i s bein g abuse d du t o r she can fil e motion s wit h di e cour t 
requesting tha t th e rejectio n o f acceptanc e of the agreemen t b e mad e a  a t rime certain. Th e artis t 
can petitio n th e cour t t o chang e th e bankruptc y from a  Chapter 1 1 t o a  Chapter 7 , o r request that 
a truste e b e appointed , eve n i n a  Chapte r 1 1 bankruptcy . Also , di e monie s owe d fo r usin g di e 
artwork whil e th e debto r i s decidin g whethe r t o accep t o r rejec t th e executor y contrac t ma y b e 
deemed a n "administrative daim." which i s one of the highest priority daims and one in which die 
likelihood o f bein g paid i s gready enhanced . 

One commo n claus e see n i n man y contracts , i s known a s die 'ips o facto * financia l defaul t 
provision. I t reads something like ".. . in die event of a bankruptcy, or insolvency, di e appointmen t 
of a trustee, the license granted herein shall immediately terminate." Thes e clauses are unenforceable. 
It i s amazing , eve n choug h di e unenforceabilit y o f suc h statement s ha s bee n a  pan o f th e la w fo r 
several years , how man y contracts stil l contai n suc h languag e i n thei r "standard boilerplat e forms. " 

Another genera l rul e i n bankruptc y i s tha t di e non-assignabilit y dausc s i n contracts ar e not 
enforceable. Non-assignabilit y dauses seek to prevent your dients from assigning use of your artwork 
to othe r peopl e withou t you r prio r consent However , ther e i s an exception t o th e bankruptc y la w 
refusal t o hono r non-assignabilit y clause , tha t is , i f die y ar e covere d b y othe r "applicabl e laws. " 
Courts hav e hel d tha t di e non-assignabilit y languag e foun d i n copyrigh t an d trademar k law s ar e 
"applicable laws. " Therefor e artists , unlike othe r creditors, can preven t a debtor fro m assigning the 
license o r righ t t o us e th e artwor k o r logos . 

Many o f thes e specia l benefit s t o artist s ar e contingen t o n di e languag e use d i n thei r 
agreements. Tw o contract s coverin g th e sam e transactio n bu t i n differen t languag e migh t provid e 
drastically different rault s i n a  bankruptcy situation . Therefore, i t i s important du t yo u review your 
contracts t o ensur e dut i f your dien t goe s bankrupt , you ar e provided widi di e maximu m numbe r 
of right s available . This i s al l di e mor e imponant whe n dealin g widi start-u p dieno o r dient s wh o 
you fee l migh t b e confrontin g financial  difficulties . 
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If your client declares bankruptcy, and you do not have an executory contract, be sure to tile 
die appropriate papers, and perhaps attend di e creditor meetings. Whil e in many instances it is true 
rhat unsecure d creditor s ge t pennies , i f anything , o n diei r debt , dier e ar e man y case s i n whic h 
unsecured creditor s who ar e diligent can collect heft y sums . 

If a client o f yours does declare bankruptc y an d you r contract wirh die m i s stil l executory , 
and i f diey continue t o use rhe art work, rhe y will be required to bring rhemselves current, continue 
paying you, and provide assurances that you will continu e to b e paid, or righa in die artwork revert 
to you . Ironically , under some circumstances your client's bankruptcy ma y i n fac t be a  blessing in 
disguise. 

CbfTObt Jodua K U A D U 199 2 
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Down By Law 
Courts Put An Copycats, Samplers on the Run 
by Jeikma Ktu/mmM 

For th e la u decade , an d a t a n 
accelerated rat e th e pa n fiv e 
years, a n appropriation , usin g 

other people' s image s m  one' s ow n 
word, has become an imponam issue 
m th e an business . 

Wel l -known visua l artist s hav e 
been openly and blatantly appropnat-
ing the work s of others, making few . 
if any . modifications , an d assunitai -

m f th e wor k int o thei r own . Withi n 
the music industry, rap trusts, m par -
ticular, hav e bee n snaiching bits an d 
pttn t-o f recorded songs ind incorpo-
rating slightly modified versions into 
theif ow n works . Th e practic e i s 
known ax "sampling.* ' 

VIEWPOINT 
Nomerous article s hav e appeare d 

m la w review*  an d trad e f w i u l i . 
with bot h s«dc s voicin g th e artisti c 
basis for allowing ot not allowing the 
incorporation of pre-c t i stint artworks 
into subsequen t work s b y dilfercn i 
art-US- Pro-appiopriauo n argumen t 
generally rang e fro m "a n i s fo r th e 
people" t o "al l a n i s denvauv e an d 
appropriation is just the logical exten-
sion of an accepted concept.* * 

Many trust s whos e work s hav e 
been use d withou t thei r consen t d o 
not snare the altruistic approach of the 
appropnators. The y fee l thei r rights 
have bee n infringe d upon , an d tha i 
appropriation ts nothing short of tbef i. 

Ill) 
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While the an and musac world have 
discussed thes e i s abstrac t issues , a 
number of artists and musicians have 
taken the more senous rouse and filed 
lawsuits. 

So far. and with uncommon unifor -
mity, th e courts hav e no t bee n per -
suaded by the anmtc arguments used 
by appropnators in their own defense. 
Instead, the courts have found, under 
* variet y of legal theories, that appro-
priating an d incorporatin g others ' 
work t s a notation o f bc<J) copyright 
and trademar k law . 

The courts are not only repudiating 
appropriation, but ar e expanding th e 
legal basi s unde r whic h artist s ma y 
protect their work. In fact, for the first 
time m  the United States , a court ha s 
ruled that an rutin with * distinct style 
who ha s acquire d a  wid e foUowm g 
can stop othen from cresting war ts in 
a highly simila r or mutativ e maimer . 

Two recent esses to the visual i n s , 
along with seven! in rtse atoxic field, 
all using different legal rhaohes, h ive 
virtually dote d th e doo r o n tppro -
priauon. 

The courts  arc  not 
only repudiating 
appropriation, 

hut arc  expanding 
the legal  basis 

under which  artists 
may protect  their  work. 

The first is a New Yor k case which. 
held tha i th e renowne d arusi . Jef f 
Koons. deliberatel y an d unlawfull y 
c opted a photograph that had appeared 
on a  greeting car d b y usin g i t a s th e 
basis fo r a  sculpture . Th e imag e i n 
question wa s create d b y Californi a 
photographer A n Roger s in 191 0 and 
depicts a  coupl e holdin g a  litte r o f 
puppies. Koons' sculpture was virtu-
ally identica l t o the photo . 

In l990.aknvcrcx*ttflruJedigtins i 
Koons. an d a  recen t appellat e cour t 
ruling upholdin g th e lowe r coon' s 
decision seems to hive pot the matte r 
to rest in New Yor k state. (New York "s 
an la w i s usuall y followe d b y othe r 
states.) For Koons. bis stance is typi -
cal of thos e artist s wh o believ e the y 
have a ngnt to appropriate the work o f 
others m  the name o f an . 

"Since whe n do judge s qualify a s 
an critics?. . .(This ruling ) no t onl y 
hum me, but every other artist. It wa s 
only a  post car d photo , and I  gav e « 
spirituality, antmiuon, an d took i t t o 
another vocabulary.. J f I  was greedy. 
I woul d hav e coptcd a Picasso...-.Tri e 
ruling wil l nav e a  chilling effec t o n 
artists wh o see k t o transfor m every -
day image s int o a n ." Koons stated . 

I Throug h tu s counsel . Koon s sai d 
he bcheve d ha s work "wa s a  parod y 
and wa > protecte d b y federa l law, " 
though thre e federa l fudge s o n th e 
appellate pane l no t onl y foun d n o 
legal m em in Koons ' arguments, but 
specifically chastised him fo r piracy . 
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DOWN BY LAW 
t umimyrd l>f" prngf 90 

4nop.*ncc- in U yrced t n addition, in 
tcnundinf ih e ca*e bac k loth c towcj 
•nal court , (he appellate judge s too k 
an unuMM l i ie p Th e panel directe d 
the tria l judg e t o ascertain whethe r 
Rogers would be entitled to •enhanced 
damage*" becaus e Koons ' behavio r 
was to egregious. 

The K o o m t a x w a * d e c i d ed unde r 
copyright la w and was based on the 
accepted principle s tha i direc t copy -
ing i t an infringement, eve n i f the 
second work is in a different medium . 

In a second c u e. the Tarkay case . 
iht court eapanded the fights of origi-
nal creativ e artist s beyon d wha t has 
been the generally accepte d bound -
anei 

The Tarka y cas e deals with muta -
tion of style mor e s o than a  direc t 
copying of a specific wor k Th e suit 
w u file d by Romm An Creations and 
London Contemporar y A n Ltd.. the 
licensed distributors o f Itzchak Tar -
kay's poster s an d limited editio n 
pnnu. respectively , agains t Simch a 
UttemuionaJ Inc. 

Simcha wa s marketing a  bnc o f 
prims thai the Tarkay i 

claimed wer e extremel y simila r i n 
styfc to their artist's work Th e ensu-
ing lawsuit , however , wa s MM base d 
on copyrigh t a i al l. n was base d on 
trademark law . which is based On the 
federal la w known a s the Lanha m 
Act. 

The la w goes beyon d th e nghi to 
protect a  logo o r simple trademark , 
also covering the overall impression a 
product "s look and design have among 
the viewin g public . Th e underlyin g 
teat in all trademark cases is the "like-
lihood of confusion on the pan of the 
consuming public a s to the source or 
origin of a particular product. " 

Zvonimir ibovic' 
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The plaintiffs. Romm An and Loo-
don Contemporar y i n this case , re -
ferred 1 0 several theorie s unde r the 
Lanham Act; and under a similar typ e 
of stat e actio n calle d dilluskm : an d 
alto unde r unfai r competitio n and 
deceptive trade practices, another state 
cause of action. The ptatmifTs claimed 
the wor k sold by the defendants was 
for ih e "willful an d calculated pur -
pose of trading upon plaintiffs' goo d 
w i l l -

The Tarka y sid e wa s successful, 
and ihe court grante d a  preliminar y 
injunction barrin g defendant s fro m 
publishing the scries of works deemed 
to be too similar in style to Tarkay's. 
I f ih c case, schedule d fo r a trial by 
jury beginnin g i n September, doe s 
not settle, the matter wi l l go forward 
based on these issues . 

It rs important to note the court did 
not wriie a sweeping opinion in which 
it state d tha t n o one could cop y the 
style of another artist. Instead , it lim-
ited the scope of its ruling. The conn 

stated thai it is necessary t o find dut 
the took  (style ) o f ihc first  artist' s 
work i s distinctive, an d that i t ha s 
acquired a "secondary meaning - (sec-
ondary meanin g is a trademark ter m 
signifying th e artist and his style are 
so distinct and so well known tha t the 
purchasing publi c has come to iden-
tify that unique and distinct style with 
a specific artist. ) 

Additionally, th e style fo r which 
protection is sought mus t serv e onl y 
aesthetic gratificatio n an d have no 
express purpose other than to identify 
the creator of the artwork. Th e court 
also held that there, of course, must be 
a similarity betwee n the works. 

Thccounrukd.^ltuuaecornfaina-
tion of features as a whole, rather than 
a differenc e i n some o f the details 
which mus t determin e whethe r the 
competing produc t i s likely t o cause 
confusion in the mind of the public. " 
The coo n examine d colo r patients , 
shading, placemen t o f figures , the 
physical attribute s of the characters, 
the depiction of the characters in their 
sitting an d reclining positions , the 
characteristics o f clothing vis-a-vi s 
the different worts—-an d conclude d 
there was a sufficient similarit y be-
tween the products. 

The court also indicated tha t ther e 
must be a direct competition betwee n 
the two prod ucu.asthai increases ihc 
likelihood of confusion. Another fac-
tor rhe coun considered was the "jun-
ior use r s good faith. " i.e. . whethe r 
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ihc terundary ux i w« i aware of ihr 
onsunaluscr't trademark (Byte) when 
ihr adoption look place 

The court held that in the case ol an 
anm a s popular as Tartly, n  would 
be difficul t fo r a  competitor i n the 
pnmrnarkei not to have been aware of 
his works. In addition, die court looki 
ai ihe quality of the jumor user's prod-
uct Ifitisofalowacaliba.dwnfh u 
of the original user arc more likely to 
be enforced. 

In the Tarkay case, dse quality of 

ihr dclcndartf*" r*i«* »a » i " ^  « 
iw. as they were of ihr umc qoaluy 
as Tarkay* Howe«Tt.incaKS«ner c 
the junior uservwartsareofaninfe -
nor quality , a n additiona l caus e o f 
action for danugrd irpuuiton nuv be 
recognized 

The tophisiicaiton of the purchas-
en was another factor the court c >am> 
ined closely, an d whethe r they nave 
the abriiiy to evaluate the differences 
between th e produci i Th e les s so -
prutucated the buyer, the |reater the 
likelihood the court would find con-
fosioo on the pan of th e purchasing 

l"hii town** [Minion *>n ihr nut if i 
ii embodie d i n ih r followin e UMC 
mem "On e uluur y purpos e o l ih r 
Lanfum Aa i n thu conic il t\ in pro 
•eci the creative artist't right in ruioi 
her crratton and thus provide incen -
tive i n b e creativ e .protectin g an d 
fostering creativny....stUTuilaiesrathei 
than stifles competition." 

At stated above. the court protected 
Tarkay's style unde r trademark la» . 
but not under copyright law . A  new 
body of la w is developing, however , 
in th e are a o f compute r la w whe n 
may a/ford stylistic protection to an-
ttu under copyright law as well. 

A l l t l l t l t V l >> l I ' IMItpUU' l I .IWMJII \ 

lui e he U lh#t copynehi not only nro-
ictii th e actua l te n o f i  compute r 
pMJtram. hut also protean th e "look 
•mdlecl'ofiheproerim I n "lookand 
led" casri. the courts have looked to 
ihr oi conization of the wcri. the way 
it ii M I nut. and how u appean on ihe 
MTcen t o the compute r use r Thui . 
rven if a computer program's code is 
nra copied, but the look and feel of a 
competing program is similar to that 
of th e rust . «n infringement ma y be 
found 

Esirapolaiiflg these legal principles 
from the computer arena into the an 
world, w c woul d se e ruling s whic h 
would hold thai, even if one does not 
copy a n anworfc directly , but rather 
the overall "look and fccT'of it (which 
I read as style), it may in fact violate 
the copyright of the original anist. 

Another are a o f appropriatio n 
where dw original anis u hav e been 
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A Ne w Artist Right: Acces s 

What happens when an artis t needs a  copy of one of thei r works of art in order t o 
put i t in a  catalogue reasonn e of thei r works? Wha t does a  publisher of an artist's work 
who would like to include several o f the artist's older works, which have been sold to 
museums or individuals, do  to get transparencies . Whe n a  dealer i s selling an artist's 
work and would like to put together a brochure or catalogue fo r prospective buyers , how 
do the y get slides of earlier works? I n any of the above example s i f the artist has not 
maintained publicatio n qualit y transparencies o f their work they will need access to the 
art works in order to have them professionall y photographed . Th e situation i s common 
but i t has pose d a great problem fo r artists, museums and dealers. Th e reaso n being that 
artists, eve n thoug h they retain the copyright t o their work, have not had right of acces s 
to their own creations. 

Prior to January 1,1978 , whe n major changes occurred in the copyright law, when 
an artist sold an art work they lost any and all rights they might have t o the work 
including copyrights or any other rights against destruction or alteration. Unde r the old 
regime when someone bought an art work they bought i t in a complete and total fashion . 
As o f January 1,1978 , th e copyright law changed and provided tha t the physical 
embodiment o f a work and the copyright were separate an d distinct Thu s when on e 
purchased a  painting or other work of art they did not purchase th e copyright an d did 
not have an y right to reproduce i t in any fashion. Th e right of reproduction stayed with 
the artis t Th e copyright law was silent, however, as to how an artist could exercise thei r 
rights. I f the artist had maintained goo d quality transparencies o f their works they would 
simply use the m in order to create reproductions . However , i f they had not or lost the 
slides and neede d acces s to their sold works they were a t the mercy of the owner of the 
work. Th e copyright la w was silent a s to any "right of access" to a work of art . Whe n an 
artist i s denied access to their work they are effectively denie d the ability t o exercise thei r 
copyright thu s negating th e change create d for their benefit i n 1978. 

The resultin g instance s o f artists ' inability t o copy their works for legitimate 
purposes ar e numerous. Th e reasons for denying artists th e abilit y t o copy their works by 
owners o f th e work ranged from hones t concern about th e safety o f the work to 
mercenary attempt s to extort access fees from artists . A t times i t was simply 
vindictiveness base d o n bad feelings tha t had arisen over time between th e artist an d the 
collector o r institution which held the work. 

Museums often found themselve s on both sides o f th e situation. Whil e many 
refused artist s the right to have acces s to their works others were stymied i n their 
preparation o f catalogues o r retrospectives because the y did not have access to works of 
art held by others. 

Artists and their dealers who might have wanted to make posters or limited 
edition print s based o n an original tha t the artist no longer held who were denied acces s 
lost th e ability t o do so. A s a  result thousands o f dollars in potential profit s hav e bee n 
lost. 
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A numbe r of lawyer s in the art field, mysel f included, hav e argue d that under the 
law of equit y ther e is , even i f not specifically state d in th e copyright statute , "an implied 
right of access" , a compulsory easement t o the art work by the owner. T o hold otherwise 
frustrates th e intent o f th e law. Thi s legal argumen t while no t found i n the copyright law 
has been recognize d by courts in real estate transactions . Unde r certain circumstances , 
due t o the nature of subdivisions o f properties, there have been situation s created where 
properties en d up having no egress to them from any road. Thi s blocks all access to the 
"landlocked" piece o f property. Court s have recognize d th e inheren t inequit y o f this 
situation an d have granted landowners, non-exclusive easement s (right s of travel) over 
their neighbor's lan d so that they can get to and from thei r property. Thi s avoids th e 
situation i n which a  person is denied th e right of enjoyment o f a  property right. 

Until no w this theory has been just that, a theory advocated b y art lawyers in 
order t o protect thei r artist clients. Finally , judicial suppor t for thi s argumen t ha s been 
articulated. I n a recent holding in the CCNV v. Reid case , yes, that is the same case tha t 
went to th e Supreme Court three years ago where (h e Supreme Cour t held that the 
creative part y and not the commissioning part y owns the copyright to a work. I t was 
hailed a s a great victory for independent contractors and artists . I n their decision th e 
Court, after findin g tha t Mr. Reid was not an employee of CCNV , remanded th e case 
back t o the tria l leve l t o determine whether or not CCNVs contributio n t o the work was 
sufficient enoug h to make it, CCNV, a joint' author. Jus t before th e case went to trial o n 
that issue , th e parties reached what at the time they thought was a  settlement Mr . Reid 
was given th e exclusive copyright in al l thre e dimensional reproduction s an d CCN V and 
Mr. Reid were given joint ownership of the copyright for two dimensional reproductions . 
Mr. Reid wa s th e only one allowed t o make sculptural copie s an d CCN V in addition t o 
Mr. Reid coul d mak e posters, postcards, calendars and th e like fo r fundraising purposes . 
The agreement was entered as a Consent Judgment and signed of f by the Court on 
January 7 , 1991. 

At th e time i t was presumed to have brought an end t o this protracted litigatio n 
which had commenced i n 1986 . However , peace was not t o be. Whe n Mr. Reid asked 
CCNV fo r acces s t o the sculptures so that he could make a  mold o f the work thereby 
exercising hi s exclusive thre e dimensional copyrigh t in the work CCNV refused t o allow 
Mr. Reid nea r the piece. Th e parties argued back and forth throug h difficult an d intense 
negotiations bu t reached an impasse . CCN V refused t o le t Rei d mak e his casts. Th e 
parties went back to Court and fully briefed thi s new issue. CCNV' s position was that i f 
Mr. Reid wante d t o exercise hi s three dimensional reproductio n rights he would have t o 
resculpt th e work. Mr . Reid argued under two theories: One , that the denial o f the 
access was a  form of copyright infringement, a s it limited hi s copyrights, and the second 
was a technica l argumen t by the way of equitable relie f Th e Cour t granted Mr . Reid's 
petition base d not on the copyright law but under the general principle s o f equity and 
under a judidal doctrin e known as the "All Writs Act*. Thi s obscure act gives the Court 
undefined power s to enforce it s earlier orders . Th e earlier order in this case was the 
Consent Judgment Th e Court found that , "Reid is entitled t o a  limited possessor y right 
of hi s own the nature of an implied easement o f necessity to cause a  master mold to be 
made o f thi s sculpture whereupon i t (the sculpture) shal l be returne d promptly to 

70-657 0 - 9 3 - 2 0 
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CCNV." Th e Cour t specifically gav e CCN V 90 days to turn the piece over to Mr. Reid 
who i s required t o have insurance o n the piece fo r the benefit o f CCNV. Mr . Reid has 
30 days to create th e mold and thereafte r ha s to give th e work back t o CCNV. CCN V 
will hav e no interest in the mold and all costs of making th e mold, of course, would be 
borne by Reid . 

What is very important in this ruling is that for the firs t tim e a Court recognized 
in a judicial proceedin g tha t an artist has a right of access to their work in order to 
exercise thei r copyrights. 

This ruling , while technically only binding i n the District o f Columbia , i s a federal 
case an d will probabl y be looked on with great care by the other jurisdictions an d 
hopefully be followed . Whil e thi s may or may not be the end of legal disputes between 
James Reid an d CCNV the battle ha s led to two very important lega l ruling s which have 
benefitted artist s greatly . 
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NEW VISUAL ARTISTS RIGHTS LAW 

After mor e tha n te n (10 ) year s o f promptin g fro m th e art s community, Congres s ha s finall y grante d 
artists mora l rights.  "Droi t mora T as these rights  are known in Europe Nramr incorporate d int o Law 
pursuant t o th e Visua l Artist s Right s Act o f 1990 . Technicall y the la w amends th e existin g copyrigh t law . 
The ne w la w applies t o "work s of visua l arts " whic h arc defined a s paintings , drawings, prists o r sculpture s 
existing in a  singl e copy , i n a  limite d editio n o f 200 copies o r fewer tha t are signed an d consecutivel y 
numbered b y the artist , or , in th e case o f a  sculpture i n multiple cast , carved , or fabricated sculpture s o f tw o 
hundred o r fewe r tha t ar e consecutivel y numbere d b y the artis t an d bear th e signature o r other identifyin g 
mark o f th e artis t I t also include s stil l photographi c image s produced fo r exhibitio n purpose s only,  whic h 
exists i n a  singl e cop y tha t i s signe d b y the photographe r o r i n limited addition s o f 20 0 copies o r fewer tha t 
are als o signe d an d consecutivel y numbere d b y the photographer . 

The ac t specificall y exclude s fro m th e definition o f protecte d works any poster, map, globe, chart , 
technical drawing , diagram , model , applie d art , motion pictur e or othe r audi o visual work , book, magazine , 
newspaper, periodical , dat a base , electronic informatio n service , electronic publication , or other simila r 
publication. I t further exclude s an y merchandising k e n o r advertising, promotions! , descriptive , covering , o r 
packaging materia l o r container . I t als o eliminate s fro m coverag e al l "works made-for-hire" or any objec t 
that woul d no t normall y b e entitle d t o copyright protectio n unde r th e existin g provisions of th e copyrigh t 
law. 

The rights  whic h ar e granted t o artis t faO into two basic categories ; the righ t o f attributio n an d th e 
right o f integrity . Attributio n entitle s a n artis t the right to daim authorshi p o f a  work o f art and/or t o 
prevent th e us e o f thei r name s a s the artis t on a  work o f visual art s which they, did not create . Th e artis t 
shall als o hav e the right  t o preven t the use o f thei r name as the artis t of a  work in the event of a  distortion, 
mutilation, o r other modificatio n o f th e work whic h would be deeme d prejudicia l t o th e artist' s honor o r 
reputation. 

The right  o f integrit y grants an artist shall hav e the right to prevent an y intentional distortion , 
mutilation, o r other modificatio n o f a  protecte d wor k o f art , which would b e prejudicia l t o thei r honor o r 
reputation. A n artis t als o ha s th e right  t o preven t th e destructio n o f a n ar t work o f recognize d stature . 
There ar e n o definitions no r an y guidelines explainin g what constitutes "prejudicia l t o hono r o r reputation ' 
nor o f "recognize d stature. " Thos e issue s wil l b e define d b y judges an d juries with the help of legion s o f ar t 
experts an d lawyers . 

The rights  conferre d i n this  la w are onl y availabl e to the artist s themselves . Thi s i s tru e whether th e 
artist i s th e copyrigh t owne r o f th e work o r not . Whe n a  work i s a  joint wor k bot h artist s hav e th e rights 
granted unde r thi s law . 

The law , o f course , does no t cove r modificatio n whic h results fro m th e passage o f time . 
Deterioration du e t o th e inheriian t natur e o f th e material s used a  wor k w3J no t be deeme d t o be a distortio n 
or mutilation . Specifically , th e la w does no t plac e a n affirmative obligatio n o f maintenanc e o n a n owner. 
The scop e o f th e la w appear s t o b e limite d t o preventin g an active ac t o f modificatio n o n th e par t of th e 
possessor/owner o f th e wor k o f art . However , i n an attempt t o encourage preservation , without risin g a  la w 
suit, th e la w specificall y exclude s fro m th e definitio n o f improper modificatio n th e ac t of ar t conservation . 
The la w als o excludes an y publi c presentatio n whic h woul d include lighting , placemen t o f the work tha t is no t 
destructive. Wha t thi s seems t o addres s ar e "sight specific works. " I t would appea r tha t movin g a  "sight 
specific work * would no t violat e thi s law. 

The duratio n o f th e mora l rights  vary , depending on when th e wor k o f ar t was created. I n regard t o 
protected work s o f ar t create d afte r th e effectiv e dat e o f th e act (Jun e 1991 ) th e duratio n shal l be for th e lif e 
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of th e author . Wit h respec t t o works created befor e th e effeaive du e o f the law , but for which titl e ha s not , 
as o f suc h effectiv e date , passe d fro m th e artist , th e duration shal l als o b e for th e lif e o f the artist . I n th e 
case o f a  joint work , i t shal l be th e Gfe of th e las t survivin g artist . Th e ter m run s based on a  /•« !**«<•,• year, 
thus a n artist s right s survive throug h December 3 1 of th e year o f thei r death . Th e la w does no t appl y t o 
works create d an d sold prio r t o June 1991 . 

The mora l rights  grante d to aa artis t may not b e transferre d t o th e owne r of th e work o r anyon e 
else, bu t th e artis t ma y waive thei r rights . I t should b e note d tha t th e waiver mus t b e in writing. Ther e ca n 
not b e n o ora l waivers . A  waive r documen t mus t identif y th e wor k an d the exac t typ e of modification s 
permitted. Th e waive r shall onl y apply to the wor k an d the limite d exception s specificall y identified . Wha t i s 
not liste d i s no t permitted . In. a joint work, eithe r artis t can waiv e right s for bot h o f the m withou t th e other' s 
consent. I t shoul d b e understoo d tha t mora l right s ar e separate an d distinc t fro m ownershi p o f th e copyrigh t 
in the wor k o r i n th e work o f ar t itself . A  transfe r o f th e copyright i n or of th e work itsel f ha s n o bearin g 
whatsoever o n th e mora l rights  grante d unde r these ne w sections o f th e copyright act - Th e convers e i s als o 
true, th e waivin g o f mora l right s does not negat e th e ownershi p o f th e underlyin g copyrights i n a work. 

The la w ha s a  special sectio n dealin g with th e remova l o f work s of visua l art s from buildings. I f a 
protected wor k o f ar t has been incorporated int o or mad e a  part of a  building in such a  way that removin g 
the wor k wil l inherentl y destroy , distort o r mutilate th e work, then i t ma y be remove d onl y if a ) th e work 
had been installe d i n the building prior to the effective dat e of th e law; or b ) i f it was "•nf""' after th e 
effective date , ther e i s a  written understandin g tha t the work ma y be destroyed, mutilated o r damaged i f i t i s 
necessary t o remov e i t from  th e bmUmg. I f aa owner o f a  building wishes to remov e a  work o f ar t and doe s 
not hav e writte n permissio n t o do so, they may still remov e thcwortmdiidin g it' s destruction, mutilation , 
distortion, i f th e building owners have made a  diligen t good faith attemp t without succes s to notif y th e artis t 
of thei r intende d action . A a owne r i s deemed unde r th e law t o presumptivel y to hav e mad e a  good fait h 
attempt i f the y sent a  registered lette r to th e artis t a t th e most recen t addres s that the artis t has recorde d 
with th e Registe r o f Copyrights . I f a bouding owne r provide s notic e i n writing to a n artist , an d ninety (90 ) 
days after bein g informed o f the intmrtnn t o remove th e work, th e artists either fai l to remove the work 
themselves o r t o pa y for th e remova l o f the wor k o f art , then the ' owner ma y remove it . I f th e artis t doe s 
remove th e wor k an d ther e i s a n rrpmsr associate d wit h th e reclamatio n o f th e work, ownership o f th e work 
shall automaticall y rever t t o th e artis t for n o additiona l cost . 

The Registe r o f Copyright s ha s been ordere d t o establish a  special syste m whereb y an y artis t whos e 
work o f visua l art s ha s been incorporate d i n or mad e part'o f a  building , ma y record thei r nam e an d addres s 
with th e Copyrigh t Offic e fo r th e purpos e o f th e statutor y notice . Th e Copyrigh t Offic e wil l se t u p 
procedures fo r updatin g of th e records so that the artis t may b e found . 

A numbe r o f state s currentl y hav e moral right s laws on thei r books. Th e federa l la w specificall y 
preempts an d nullifie s al l eastin g stat e laws . I n some state s greate r right s were provide d while i n other s 
fewer right s were granted . Th e federa l la w differs i n fcm«<«m»n«l 

wiys from  som e o f the state laws . Th e 
federal la w protect s th e reputatio n o f the artist , specifically th e artis t mus t show that th e modification s o f 
work wil l d o damag e t o thei r reputations . Some o f th e preempted stat e law s protected th e wor k o f ar t itsel f 
with n o burde n o n th e artis t t o show damage t o thei r respectiv e reputations . 

The enforcemen t right s granted artist s are simila r t o thos e availabl e fo r a  copyright infringemen t 
One ca n su e fo r injunction , damages, an d th e like . Th e criminal pqiiltirs , whic h ar e provided fo r certai n 
copyright violations , ar e specificall y exclude d fro m th e mora l rights  sectio n Th e Fai r Use waiver s provided 
for i n th e copyrigh t ta w als o appl y to this  section . Th e Copyrigh t Offic e ha s also been ordere d b y Congres s 
to stud y th e concep t an d effec t o f resal e royalties . Thes e right s ar e know n as Droit d e suite an d allow s a n 
artist t o participat e i n a  percentag e o f the profit s o n subsequen t sale s o f thei r works . Initially , resal e 
royalties ha d bee n a  par t of th e curren t law , but thi s linkage wa s one o f the key reasons tha t th e la w took s o 
long t o b e passe d an d were thu s dropped. 
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Another chang e i n the copyrigh t la w which wa s made a s par t of th e Visua l Artist s Right s Act i n 
protecting architectura l works . Th e la w codified th e accepted understanding tha t architectural drawing s an d 
plans wer e protecte d b y the copyrigh t law , but ha s no w abo mdude d protectin g th e buildings themselves . I n 
the past , individual s coul d clos e a  building, an d a s long as they did not cop y th e drawings o f th e architect s 
were withou t recourse . I t no w appear s under th e la w that i f one copie s th e buildin g eve n without referenc e 
to th e architectura l drawing s and doses it , they win b e Eabl e for copyrigh t rnfrirtgfmro t 

This la w brings the Unite d States into line with Europe where man y of th e right s granted t o artist s 
in thi s la w have been availabl e i n Europe for over a  century. Ther e win certainl y be a  period of gettin g 
adjusted t o th e ne w adde d rights  and rnponsibiOtir t fo r bot h artist s and owner s of ar t works. Mor e tha n 
ever, appropriatel y drafte d contract s an d sales agreements wil l be needed . Prope r registration s wit h th e 
Copyright Office , whil e alway s important , are now going to be imperative . 
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APPENDIX IS.—SEED S O F LETTER S (1-32 ) FRO M NUMEROU S 
ORGANIZATIONS AN D INDIVIDUAL S ENDORSIN G RR . 89 7 

Letter 1 
OUTDOOR WRITERS ASSOCIATION OF AMERICA , IN C 
2017 Cu o Ave.. Sol e 101. Stat e CouetC PA 16801-2768: 814-234-1011 

RECEIVED 
February 24, 199 3 

MAR 5  199 3 
WOBain J. Hughes, Chainnan _  „ 
Houaa Judldary Committee S u b o n Court s 
Subconunittaa on Intafloctual 

Proparty A. JiafleW AdmMetration 
241 Cannon Houaa Office BuMng 
Washington. DC 20616-300 2 

Oaar Chainnan Hughaa: 

The Outdoor Writera AsiuiiBlMjii of America, Inc.. an educational aaeodebon of 
profaaaional omduw communicators, atrongty stM**ta H.R. 897 (tha Copyright 
RaformAetof 1993) . Spadfieaay . we support tha b«Vs oemwaUon of tha 
rao^atration-bafonHnfringaniant reojuJraniant aa a condition for aHgibility for 
attomaya fao a and ataiuiory damagei, and of die rogieu'euuii raquiraroani 

Aa axacudva director of the organUation for tha paat nine yaara. caaaa of 
couyiight Infringement croaa my desk maWy. Mos t of tha time, our members 
do not hava tfia financial reaourcaa to put a atop to die Infringement and 
attomaya they speak wrtfi dteourage any action because of die 'registration 

At ttna moment I am gathering information on a pardculariy unfortunate case. 
Four members of a Huron, South Dakota, family are copying snides from old 
Held & Stream manaain— end saHng tha artidee to odier magarinea widi just a 
few minor changes. Attnmev a at Held ft. Stream wi no t pursue the case since 
die magazine buys Brat Norm American Rights Only. Th e authors hold the 

"copyright to their material and they don't have die resources to pursus acdon. 
Unfortunately, the Huron 'manuscript factory' la sol in business. 

It's an Injustice dist outdoor communicators, who are among die lowest paid 
writers (only refpjon ranks lower!, are unable to defend their rights to their own 
copyrighted material. 

We urge die passage of H.R. 897. 

omens. wasma»T-T— ifci .. inmpi tessmeir r sucr m  mi LWT. H— t«t; net MuamswTS-Oh. . >•»••• w. 
Tort: Mat tiB»l«i H h B K SSCSSTAST-TUAajtSt-Mk M r >mi| l nil . nSCUTIT S DDUCTOS: llhta 0. l ,* l i » 
nul lum i i i imni i i  i  I I I I i  iinin n i  ~ * ~ •  - - - , -• •  -  -  •  -  • • -  .-. . 
ML IfcaadaaaK DM* Ud»T. lllitl|il In  rnrntmlf,  II I II I  •  Sar; Lo» Forty . *ni | l nil , T«» M»rh ArteM K Ti»Tiate. Fferiau 
»•» fact, j ot C»ill» i T—ti t Cilitjiiir , l| T—» • I l la i . l, to«lwt  CM* . 
cocsmsinrii Sit«icia>».«..<iii i -  uimrti M. i t t i . iMi .np. , 1111.efcse3unaiM.UMs0w-sa1c.rt.1m. 
n i t T M - C l r t i *•*•> . I  -11 1 BBTOSmi-a n .Wliniil i OUTPOOMmruMrnmorrOt-C.*) . Kmm-* 

http://1111.efcse3unaiM.UMs0w-sa1c.rt.1m
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A 
February 26.1993 

The Honorable W * jm J . HughM 
Chokmon. Subcommittee on Inteiectuol Property and Judctot AdrnkMatlon 
House Judtetay Committee 
241 Cannon Home Offlce BuWng 
Washington. DC 20616-3002 

Dear ChoJrman Hughe*. 
The Advertising Photographers ot America Notional, an organaatlon representing 2.000 
prote»lonal advertisin g an d commercia l photographer! , support * H.R . 897 . Th e 
Copyright Reform Act of 199 3 and emphaltcoky urges M i 

7_'".**.'..' '  HJt . (9 7 woul d elmlrat e th e requkemen t tha t phorographe n an d othe r creator t 
regKter thei r wort s prio r to a n kifikigemen l I n order to qualif y fo r th e remedle i o f 

» - « •—~~ - statutor y damages and attorney s tees when defending thek cieatlons . This change 
•••••"— • - •— pu n as. creators on on equal footing with foreign authors k> defendksj thek cupyilghls. 

i~i~, Mot t photographer s do no t formoty registe r thek knogo s unless they hov e a  stron g 
. . . . . _ . | g n ) e m a ) a n jngg . mignf Q, infringed. They rely on marking their photographs with a 
• . ._ n . . ^ . copyrigh t notic e I n order t o dete r krtkigeiiienl . bu t fe w photographer s hov e th e 
" i ' . t l i U . resource s t o registe r ever y Imag e the y create . Ou t o f potentiall y hundred s o r 

thousand! of frames of flm a photographe r might expose on a "shoot* . It Is Impossible 
• « • • • « t o predict wrich Image or Images might, suweliiie ki the future, be Infringed. Untos a 
*"*"T"T photographe r ca n registe r a n Imag e wtrN n 9 0 day s afte r pubtcatlo n o r befor e 

Infringement occurs, the statutory remedes afforded by the current copyright low are 

AdatrlonOBV. few photographer s can affor d the cos t of Itlgotlon . A typical damag e 
^ . ' . ^ T * awar d reflectin g the fai r marke t value for the us e of an krMnge d photograph i s not 
. . . i * . _»~u enoug h to mak e mgotlo n econornlcaty feasUe . The statutory rtgtit to a n award o f 

attorney's fees under H.R. 89 7 wi. put Infringers on notice that photographer s and an 
£ . ~ " " " * * othe r independent creators are for the fkst tkne In a portio n to afford to enforce thek 
. . . . . . . . _ . » copyrights . 

By eimkiattng the bureaucratic, requirement of reglUeikig works before an Infringement 
suit Is tued. our members wB be obte to take swlt action against Wrtngen. Registration 
can take months. Only a creator who can register works m person con avoid paying an 
inflated fee for expedtted registration. Currently, no toga! action can take place unto a 
work a registered. 

Copyrights are of paramount Importance In the current Infer mallon age. They are the 
primary business assets of mos t photographers. H.R. 897 make s sensUe proposal s to 
streamlne th e Copyrigh t Offic e an d th e proces s by which a l photographer s ca n 
protect thek assets. 

Respectfuty submitted. 

MtchEkthom 
APA National President 
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M. Nationa l 
/ | \ Purpos e an d Nationa l Goal s 

To advise and represent advertising and commercial photographers on issues 
of mutual interest affecting their manner of business and professional stand-
ing. To provide representation and a voice in all forums and assemblies which 
may impact the rights and privileges of our members. 

To promot e an d maintain high professional standards of performanc e and 
ethics among the membershi p an d within th e professio n an d to cultivat e 
friendship and mutual understanding among professional photographers in 
the creative, busines s and advertising communities. 

To sponsor and conduct scheduled meetings, educational workshops, semi-
nars and other forums for the exchange of idea s between advertising and 
commercial photographers and their clients on issues and problems affecting 
the industry. 

To collect and disseminate information-and other data to the membership on 
activities of the corporation, trends and developments i n the business and 
profession of advertising and commercial photographers. 

To establis h membe r lega l protection an d an educational pla n through a 
tailored package of lega l services designed to solve and prevent the lega l 
problems thatadvertising and commercial photographers commonly encoun-
ter, such as photo-rights, property rights and billing and payment procedures. 

To provide an information source to assist members with given assignments, 
locations, suppliers, travel needs, crew personnel, etc. through the establish-
ment o f a  library, referra l lists , supplier directories , and data fro m variou s 
professional surveys. 

To establish and maintain an Advertising Photographers of America publica-
tion for circulation to membership. 

To sponso r AP A Travelin g Photographi c Exhibits , whic h wil l circulat e t o 
appropriate schools nationally and internationally as a showcase for state of 
the art photography. 

To provide apprenticeship and scholarship programs to qualified recipients. 

To provide information and establish criteria for research and development of 
new products to members. As representatives of the premier echelon of the 
photography profession, the APA offers a primary testing ground for supplier 
products. 
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| * 4 ^ 

a. 
EXECUTIVE couuma l a t t e r 3 

26 February 1993 

Representative W1ll1aa J. Hughes, 
Chalraan, House SubCoa./Intellectual Property 
241 Cannon House Office Building 
Washington. DC 20515-3002 

Dear Representative Hughesi 

I an writing to you today In order to voice the support of 
the Picture Agency Council of Aaerlca (PACA) for an Important 
piece of legislation (H.R. 897, titled the Copyright Refora 
Act of 1993), the passage of which Is crucial to the 
preservation of the concept of creators' rights and the very 
notion of copyright protection. 

By way of Introduction, I should Infora you that PACA Is the 
North'Aaerlcan trade association of stock picture agencies. 
Its aeabershlp is diverse In teras of both nuabers (current 
aeabershlp Includes over 90 of the finest picture agencies 
doing business In the U.S. and Canada) and geography (our 
aeaber agencies are located throughout North Aaerlca.'as the 
enclosed aeabershlp directory proves). Our aeabert act as 
the agents for a cumulative total of well over 10,000 
creative Individuals working in a variety of professional 
fields, Including photography, illustration and coaputer 
graphics. 

In Its slaplest teras, our Industry Is In the business of 
leasing reproduction rights to existing photographs and 
artwork. As such, the very foundation of our Industry are 
the copyright laws which. In the wlsdoa of previous 
generations of legislators, were created and periodically 
updated for the purpose of ensuring the rights of Individuals 
to protect their livelihood by preserving their ownership of 
their creative works. 

BHU.H.IPS—3/> 
THBD COAtT / *XX tOX I 
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Unfortunately, as I am sure the members of your Coaalttee are 
well aware, no law, no aatter how lofty Its goals, has auch 
practical Meaning In the real world If there are not suitable 
aeans for enforcing It. In this regard, soaewhere along the 
way the goals of copyright protection have been usurped and 
replaced by a counterproductive set of bureaucratic 
regulations which reaove the very clout which I believe 
copyright legislation was historically Intended to vest unto 
Individual creators. 

Traditionally, creative Individuals, whether they be 
photographers, artists, or authors have, for the aost part, 
been Independent saall business people. They are not multi
national corporations, they do not have a large staff of 
eaployees or lawyers (1f any), and the vast majority 
certainly do not have 'deep pockets". 

Likewise, aost of the picture agencies which represent these 
photographers and artists are also saall businesses. While 
PACA counts aaong Its aeabershlp many of the very largest 
agencies In the Industry, by far the aajorlty of our aenbers 
are saall or aedlua size agencies. This was borne out by a 
survey of PACA's aeabershlp conducted In early 1991 (the 
latest survey available) by the Independent flra of Falrbank, 
Bregaan a NaulUn, Inc. The results of this survey Indicated 
that for 1991 thirteen companies projected sales of tl 
million or mora, with all the rest anticipating sales of 
under SI million (In fact, the median projected gross sales 
figure for PACA agencies for 1991 was $280,000). 

I feel this Is an Important point to consider because the 
members of your Coaalttee are. I aa sure, very aware of the 
steep costs of litigation In today's society. The simple 
fact 1s that, while the copyright laws aake our business 
possible, the act of actually defending the copyrights of the 
material created by photographers and artists In federal 
court has becoae virtually Impossible. 
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Why Is this so? Because the majority of work created by 
photographers and artists Is not routinely registered. As a 
result, when Infringements occur the remedies of statutory 
damages and attorneys' fees are not available. Very few 
Individual photographers or artists, and very few stock 
picture agencies, have the resources necessary to mount a 
successful copyright Infringement action when they know full 
well going into court that they will be unable. If 
victorious, to be awarded attorneys' fees (which can easily 
amount to tens of thousands of dollars) and statutory 
damages. .Is It fair that Individuals or companies can 
knowingly steal a creator's work and not be brought to 
Justice simply because the creator or his representative 
cannot afford to commence an enforcement action? Surely It 
Is not. 

The logical conclusion to such a situation 1s an atmosphere 
In which the Individual copyright owners' rights are greatly 
diminished 1f not destroyed. This certainly appears to be 
antithetical to the purposes of the copyright laws which have 
been established In this country. Furthermore, the erosion 
of tha ability of creators to dafend their copyrights creates 
a climate 1n which many Individuals find It Impossible to 
continue In  their profession with the knowledge that their 
work may be knowingly Infringed upon without them having the 
ability to respond. 

PACA wholeheartedly endorses H.R. S97 and urges Its spaady 
adoption. This bill makes much-neeaed corrections to tha 
existing system of copyright protection. Including provision 
for awarding statutory damages and attorneys' fees regardless 
of whether a creative work has been previously registered. 
With the availability of these remedies, photographers and 
artists may once again pursue their crafts In the knowledge 
that they will not be priced out of the Justice system. 

furthermore, H.R. 8»7's provision for eliminating tha 
bureaucratic requirement of registering a work for copyright . 
protection prior to tha filing of an Infringement suit simply 
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•takes good sense. The burdensome requirements of filling out 
forsis, paying registration fees, and submitting deposits of 
work sees designed to Inhibit people frost enjoying the 
benefits of copyright protection. Again, this 1s out-of-step 
with the true alas of copyright law, and our organization 
applauds H.R. 897 for simplifying this situation. 

The United States has a great history of protecting the works 
of creative Individuals. In this area, as 1n so many others, 
we have been a world leader, and our copyright laws have been 
the envy of creative people around the globe who labor In 
atmospheres which are much less conducive to the protection 
of their work than our own. 

H.R. 897 Is a tremendous opportunity to make our Justice 
system more equitable and our copyright protections have real 
meaning. In an era in which Information and Images are not 
only all-pervasive but also extremely powerful, the Copyright 
Reform Act of 1993 will return some of that power to where 1t 
rightfully belongst to the Individual citizens who create the 
photographs we communicate with, the art which brings us 
enjoyment, and the books that we read. Your support for and 
passage of H.R. 897 will be rightfully remembered by 
thousands of picture agents, photographers, artists and 
authors as a reasoned and moral response to what has become 
an unfair and unworkable system. 

Respectfully yours, 

Paul H. Hennlng. President 

cc> Rep. Barney Frank Rep. John Conyers, Jr. 
Rep. Jack Reed Rep. Hike Synar 
Rap. Xavler Becerra Rep. Romano L. HazzoH 
Rep. Carlos J. HOorhead Rep. Howard L. Berman 
Rep. Don Edwards 



615 

Lattax 4 

1 March 1993 

Ren. vVmiam J. Hughes, Chairman 
House SnlwmiiiHee on IntclVcmal Property and Judicial Adnmnstration 
241 Gannon House Office Building 
Washington, DC 20515-300 2 

Dear Representative Hughes, 

I an writin g to voice support Cor an important piece of legislation currently in your 
committee (HJL 897, titled the Copyright Reform Act of 1993) . I t is vital to pass tms 
bul in order to maintara the basics of copyright protection and enfbrccnenL 

The Stock Market is a stock photography library representing over 350 photographers 
and their copyrighted myftfrfai I t is our Nuiiw.u to lease limited reproduction rights to 
these "esostins* photoa/apfastousenofprjotography. Becaus e of the nature of our 
business, strong copyright protection n essential to protect the rights and Irvelihoods of 
our photogiaphcta and maintain tfroogj ethical business practices. 

We have seen in recent years an increase m infringement cases and it troubles us that 
power has shifted from the creator to the abuser. Th e current law is specific that a work 
is copyrighted upon eiprruion. However , any real financial reward in an mfrmgement 
case is based ultimately on registration of die work. Photographer s are not set up to 
administrate the registration of the mjulcjoi of photographs taken in any given year. 

Unfortunately, significant resources are riecessary to mount successful Ht7gff*̂ wn in an 
Infringement action. Man y ueauvci arc not disposed to undertake the financial eapense 
of legal action it eve n in the event of a pavement, they wffliiot be entitled to 
fees or damagrs because the work was not .registered. A n individual's copyright is 
severely diminished by this inahutry to defend it became of unworkable •Hmiiikt«tiwp> 
detail. 

We support RR. 897 specifically for its elimination of the •ggiiiiaifrm befor e 
infringement requirement as a condition for eHgjhffiiy for attorney's foes and statutory 



616 

damages. This provision is in keeping with the spirit of the copyright act of protecting a 
creative individual's work, while ridding us of the bureaucratic burden of registration. It 
is important that as we enter this new "information age* of digital transmission of visuals 
that the very basics of our rights, an individual's expression of an idea is his own, remain 
true. 

We urge you to support the Copyright Reform Act of 1993 and look forward to its 
passage. 

Sincerely yours, 

Richard Steedman 
President 

cc Rep . Barney Frank Rep . John Conyers, Jr. 
Rep. Jack Reed Rep . Mike Synar 
Rep. Xavier Becerra Rep . Romano L. Mazxoli 
Rep. Carlos J. Moorhead Rep . Howard L. Berman 
Rep. Don Edwards 
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VrJUiaiD • • HUBbCS* CZUDHDaS 
•souse JOaflctarT GonuBrttee 
giAwiitifrtw* go bjacflecnial Property and Judical Administratio n 
241 Canaoo House Office Building 
Washington, D C 

Dear Chairman Hughes. 

Tbe National Writers Unkn (UAW Local 1981](NWU) , a labor unkn representing 
thirty-five hundred (3,500) fiee-lanoe writers of all kinds across the United States, 
strongly sopports H.R. 897 , die Copyright Reform Act of 1993 . Passag e of this 
UD wiD lift an onerous burden from our inenibersbip, most of whom rely for their 
livelihood on their right to ownership of the work they create—their copyright. 

The majority of our members are free-lance newspaper and magazine journalists. 
Although even our poet and novelist naanbers will benefit from passage of this 
biU. it is our journalist members whose Income* win be most duecdy affected, s o I 
win speak primarily of their work lives here. 

Average fees tor jonrnatitfs have decreased over the last twenty years. Man y 
j—imaKflf ^"" y are forced to rdy on their ability to resell their work to make the 
difference between success or raflnre of their writing bniincisti. . A journalist will 
typtcaDy seu first nsjrfT to an article to a national magazine or large circulation 
newspaper, then sell the right to reprint that article to a number of secondary 
outlets, or recast the article tor use in *|M**>ff medium. Whe n the original 
purchaser resells the work to a syndicate, a wire service, an electronic database, or 
another publication, without permission of or payment to the writer, that writer has 
fna» • •tgnitVfi e pnrtinn M h*r Biwrfihw^ lo s t writer' s business is brought closer 
lo raihnrt. 

Uiifcaliaurtrty, suc h mfrmgemem is not nnoommon. A s the NWU?i External 
0 > g , w n r n t g V » * PWUMHI I I  *m tf w ntfFfrf f fy i ebfflff qftwrr jji^/mnr* ty«l«n _ I 
see the ounmlaiiiH of writers whose work has been reused without permission (that 
is, stolen) . I  see the results of the current copyrigltt registra r 
inability of my members to enforce their ownership of their work. 

BOBBBl * CbiOBJD 
iwYortT " 
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Journalists do not register copyright except in the most unusual circumstances. Th e 
current registration fee of $20 does not seem exorbitant. Fo r a book publisher it is not. Bu t 
for a journalist who may sell from fifty t o a hundred articles a year the accumulation of 
registration fees becomes an expense not supported by the income of a writing business. Ad d 
to the expense the administrative overhead—forms, postage, mailing, accounting-and i t is clear 
that a journalism business cannot bear such expense. 

The NWU has intervened in thousands of writers' complaints. W e have recovered for 
writers nearly three-quarters of a million dollars from publishers in unpaid fees and other 
contract violations. Bu t we have had to recommend that writers do not seek legal redress in 
cases of copyright infringement. W e estimate that a copyright suit will cost an average of 
$90,000. Suc h a suit cannot make sense when there is no hope of recovering statutory 
damages or attorneys' fees. Bu t journalists, who cannot justify routine registration of their 
copyright have no hope for such awards under the current law. 

What does it mean that one of the main advocates for writers' rights must reluctantly 
recommend against pursuing legal remedies for violation of those writers' rights to the 
property that is their livelihood? I t means that the law written to protect these rights has 
failed, that the protection is being worn away as infringers realize they can violate a writer's 
copyright with impunity. 

Without this protection a corporation can use an article containing a favorable mention of 
its product in its publicity without even contacting the writer or publisher, muc h less seeking 
permission or offering payment. 

Without this protection newspapers can routinely include work written by free-lance 
writers along with staff-written work when they offer to sell their contents to wire services, 
on-line databases, other publications. The y need not even examine this practice when there are 
no legal consequences. 

H.R. 89 7 will return to these workers the protection they need to carry on their business 
without fear of such theft. 

In addition H.R. 89 7 will relieve a burden from writers who go to court seeking only to 
prevent an infringer from continuing an infringement, knowing that such is the only redress 
available. A s the law stands today, such a writer must still register copyright before filing 
suit. 

Take the case of a journalist who has written a weekly column for a newspaper and finds 
that the newspaper, although it is only paying for First North American Serial Rights, 
routinely includes the writer's column with its sales to another medium. I n order to pursue the 
case successfully the writer would be advised to call attention to all the incidents of 
infringement. Bu t to do that today the writer would have to register 52 copyrights for every 
year of infringement . 

Although it is true that current law allows for group registration of such work with the 
payment of one fee, suc h registration requires filing of the entire section of the publication in 
which the work appeared. Journalist s cannot store such volumes of paper. Workin g 
journalists today maintain files of "clips* of their works, that is, a clipping or copy of the 
work printed work itself, no t the surrounding section. 

So such a journalist would need to pay one thousand, forty dollars ($1040.00) for each 
year of infringement. 
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When a book was a precious item, the product of great labor, copyright was important. I t is 
even more important today when words flow easily as bits of electronic information and 
intellectual property is the coin ofthe information age. Pleas e pass H.R. 89 7 and return to 
writers the protection they need in order to continue in the business of disseminating ideas. 

Sincerely, 

Charles Thiesen -
External Organizing Vice President 
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SPATARO i  ASSOCIATE S 
Attorneys a t La w 

6100 u i lah i r e Boulevard . Suit e 80 0 
Loa «ngetes . Cal i forni a 90X8-910 7 

TELECOPIE* 
(213) 9J9-446 7 

March 2, 1993 

BY TELECOPY AND 
FIRST CLASS MAIL 

The Honorable William J. Hughes 
House Judiciary Committee 
Subcommittee on Intellectual Property and 
Judicial Administration 
241 Cannon House Office Building 
Washington, D.C. 20515-3002 

Re: H.R . 897 

Dear Congressman Hughes: 

I have practiced copyright law for the past fifteen years 
and primarily represent independent photographers, graphic 
artists, illustrators and other visual artists. Fro m first-hand 
experience I can say that copyright infringement upon visual art, 
particularly photographs, is widespread and more often than not, 
the infringers pay nothing. Infringemen t has become so blatant 
that many infringers will not even stop after receiving a cease 
and desist letter, let alone pay compensation to the artist whose 
rights were consciously disregarded. Suc h infringement not only 
occurs in the lower levels of society but includes major 
publishers, media companies, television producers, television 
stations, magazine and book publishers of all kinds, and 
multimedia producers. Man y times when the infringers are 
confronted with their infringement and clear-cut liability, their 
response is "So what,? Its only a photo." Actua l damages are 
often under $25,000.00 and infringers understand very well that 
in most cases litigation fees and costs would exceed the damages. 
The result is that continuing infringement is rewarded and 
creative people become more frustrated at their helplessness. 
Moreover, the gradual but always continuous "chipping away" of 
rights eventually so impairs copyrights (i.e . exclusive licensing 
arrangements may not be possible), that many talented artists 
abandon their creative efforts. 

H.R. 897 is certainly a move in the right direction to 
promote and stimulate creative efforts in this country. I  have 
prosecuted many copyright infringement cases and believe the 
availability of statutory damages and attorneys' fees in 
copyright infringement litigation is absolutely essential to the 
ability of individual artists to adequately protect and enforce 
their rights. I t is often impractical for most artists to 
routinely register their material within ninety days after first 

Letter 6 
TEIEPH0W 

(213) 939.486 2 



621 

publication or before infringement occurs. Consequently, the 
remedies of statutory damages and attorneys' fees are usually 
unavailable. Thus, it becomes economically unfeasible to pursue 
such claims. 

My experience.has shown that registration of photography by 
mail takes anywhere from four to six months. In one case, it 
took years to obtain certificates of registration from the 
Copyright Office. Expedited registration, which involves 
approximately $200.00 in filing fees per registration, takes 
about two weeks. That is a long time when an injunction is 
needed to stop the dumping of infringing materials on the public 
and the destruction of markets that belong to copyright owners. 

Over the years it has been difficult to turn down clear 
liability copyright infringement cases involving willful 
infringement because it is not economically feasible to pursue 
them. It is sad to hear artists respond to that advice by saying 
"So what good are my copyrights anyway?" I usually go on to 
explain that the artist would be unhappy with me as well if we 
pursued a case where the attorneys' fees and court costs exceed 
the damages recovered and that pursuing such claims often 
generate bad will between the attorney and client, even when an 
injunction is granted. 

The passage of H.R. 897 will at least give my clients 
greater ability to protect and enforce their copyrights. This is 
very important in the current multimedia age. Many multimedia 
producers believe that taking a photograph or a substantial part 
of a photograph is some kind of "fair use" since they alter the 
photograph and use the altered photograph with other visual and 
audio material. Many multimedia producers also believe that they 
can get away with it and if caught successfully play poker with 
artists who often have difficulty financing litigation. Faced 
with the prospect of losing on liability, and having to pay legal 
damages and fees, most infringers will consider contacting 
artists to obtain permission to use their material, or at least 
be more inclined to more fairly settle lawsuits. Our country's 
copyright laws are approximately ten years behind the current 
technology. As the use of digital media increases, the demand 
for large quantities of visual artwork will also increase. 
Copyrights to these materials are of increasing importance. 

The responsibility for the Copyright Office should be vested 
in a person appointed by the President to undertake that 
responsibility. I also support the bill's proposal to make the 
Registrar of Copyrights a Presidential appointee. 

Copyrights are the primary business assets of most of my 
clients and H.R. 897 will help insure those assets can be 
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adequately protected like other assets. H.R. 897 will help 
promote creativity and allow more talented artists to 
economically survive. The current system of copyright 
registration and remedies helps encourage artist frustration and 
the decline of quality visual art. 

Respectfully submitted, 

SPATARO & ASSOCIATES 

STEPHEN A. SPATARO 

SAS/rb 
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Society of American Travel Writers 
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Lattax 7 
Much 3.199 3 

Honorable Wiffii m J. Hngbea 
Chairman 
Home Jndidai y CuuuutUec, 
ĴIĴ ^U ÎI HI î â̂  O Q Intellectual jttopert r 

And Judicia l A^m ffiifl»'«ln«Mi 
207 Cfinffli Hons e Office MHft w 
Washington, DXL 2051 5 

Dear f^—y——•« Hugbcs c 

The Society of American Trwd Writer s (SATW) onrmnmri i and applauds the convenin g 

Tbe Copyrigh t Refor m Ac t o f 1993 , whic h yo u hmwlnrr d i n th e US . Hous e o f 
Representatives on February 16,1993 . 

We most heartily endorse this legislation, which wfll reform and restructure the process by 
"yhffh TrypgrHi arf irglttf ml ***tiT 1*r fl*1—* »™—»«̂  An d more important, H.R. 897 makes 
some lorig ewefdue cfaausjes ti»tt 
intellectual property and work rjroduct of those who create wcrks to 
expressions. 

SATW has more than 800 rnemben, more tfaanhalf of whom are active print or broadcast 
jounnuists, prKUfMrfP* 1"^ o r riwrtflw""**^*** Ine hundred s o f thn«-min| f o f individua l 
work products generated each year by ccr mernb 
that are seen, heard, cited, or enjoyed by untold raflHons of individuals who have an interest 
in some aspect of tfae travel caperience. W o doubt, some of our work is probably contained 
in th e magaiiurt , prriodira h o r unnpapu s tha t ar e i n th e office s o f membe n o f tin s 
committee a s you receive testimony today on H\R. 897. 

Hie conten t and integrity of tfae work cited deserves tfae protections and rights afforded by 
copyright law. I f inrrmgement of tfacse rights occur, an mifividnal ought to be able to seek 
legal relief and secure staruiBfy apanages and attorae^ An d be or she should be able 
to do so without going through the buideu of registerin g for copyright protection prior t o 
infpm»»»m*»il 
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As you are well aware , current copyright law requires registration o f a  copyrighted work 
as a condition to bringing an infringement action and -this is a matter that cuts to the heart 
of the matter-requires tha t a work be registered before th e infringement commence d as a 
condition for being awarded attorneys fees and statutory damages. Wit h these requirements 
in place, the creator of an individual work is mandated, in effect, t o register all of his or her 
works automatically, i f he or she i s to initiat e an infringement actio n that is meaningful . 

The reality , though , i s tha t most individua l creator s do not register thei r works routinely . 
It i s just to o muc h o f a  burden . A s you , Mr . Chairman , pointe d ou t i n th e statemen t 
accompanying the introduction of H.R. 897 , the number of copyrightable works created in 
a yea r i s no t known , bu t no  doub t number s i n th e millions . Yet , th e Copyrigh t Offic e 
reported only 634,797 registratio n applications in all of 1991. 

In th e cas e o f th e trave l journalist , th e burde n i n Clin g a copyright applicatio n i s al l th e 
more acute: most of us travel extensively . A s such, even i f we wanted to register a  work, 
we reall y can't . Tim e an d resources hav e t o be committed to what we really do: travel in 
order to carry out research , conduct interviews , or take photographs that ma y or may not 
be transmitted, eventually, to readers, listeners and viewers. Whe n we don't travel, we have 
to produce and/o r inventor y our products. Mos t of us have to maintain substantial photo , 
slide or disc libraries of our material in a fashion that makes it readily retrievable for firs t 
use or re-use. Fo r instance, an article submitted to a newspaper or magazine may or may 
not be used. Footag e of a travel destination may or may not be broadcast Eve n work that 
is requested or actually assigned by a potential user of our product may or may not be used. 
At the same time, one of our members may be called upon to produce a photograph or copy 
on short notice , in order for the user of the product to meet a  last-minute deadlin e need . 

Under suc h circumstances , i t simply make s no sense t o register al l o f a  trave l journalist's 
inventoried work in the even t tha t it might be used, just to make sure tha t -shoul d ther e 
be an infringement- we can take legal action against that infringement, especially if we have 
any hope of recovering attorney' s fees an d damages. 

In remarks accompanying introduction of companion legislation (S. 373) in the U.S. Senate, 
Senator Denni s DeConcin i tha t eliminatio n o f th e registratio n requirement s woul d 
"significantly benefi t smal l businesses and individuals." 

We agree, Mr. Chairman, as many, if not most, of our members are entrepreneurs who can 
ill affor d th e tim e an d resource s tha t ar e mandated , i n effect , b y leavin g th e copyrigh t 
registration requiremen t i n place. 

Finally, your legislation would bring the United States in line with the rest of the world: ours 
is the only country with th e copyright registration requirement as a condition to litigation . 
Because ou r work is sometimes published or broadcast abroad, we receiv e greater -o r 
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easier- protection, per se, elsewhere than we do in our own country. 

The Societ y o f America n Trave l Writer s agrees wit h th e conten t an d objectiv e o f you r 
legislation and, urge its speedy passage and implementation. 

Respectfully submitted . 

s/Tom Grimm 
President 
Society of American Travel Writer s 
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? '•  " <932 

RECEIVED 

MM? i ?  1993 

Sub on Courts 

27 West 20th Sl i M 
New York. NY 1001 1 

.2I2807-O399 
faxc212i 727-8120 

R«tu, j Bivdnck . PmafciM 
itctt OegtMK*.  \ IC I Pinwhi a 

lini Sjiijnn. \ <i P H iwhi M 
Xtcturi \ U i n o . JHMU n 

* £ M $CJ f *rt1. T l tMm t 

\ U n k n U j l t m . [ ivcuin * Owmo r 

Bcunl I N G c A t m a v 

Or! rWtwr 
Okkrunk 

BvltitUtan 

Mnrkfonurd 
OMrVir*.*! 

Mtc W T i h m u M 
\Urt» I  .-run. 

Dear Congressman Hugha : 

As the Executiv e Directo r of APNY, a  non profit trad e association 
devoted t o helping Advertlalng photographers , I  am writing in 
support of House of Representatives Bil l 897, Th e Copyrigh t 
Reform Act of 1993, that whic h seeks t o change the curren t 
legislation regardin g copyright law . 

In the te n years of APNY'a existence, I  have found that th e 
greatest concer n for photographers I s the copyrighting of their 
work and the Illegal us e of such work . Ou r photographers are 
Involved mostl y In advertising shoots , an d as a result, man y works 
are produced . Wit h their busy schedules , man y hardly have time 
to register for a  copyright. Unde r current law If a photographers 
work ia infringed upon , an d their work la unregistered, the n while 
they can take their case to court, wi n or lose, the y cannot gai n 
statutory damage s or attorney's fees . Withou t such compensation , 
litigation prove s very costl y to the photographe r and would 
financially b e a miataka. Th e amount in queatio n Is usually smal l in 
comparison t o the cos t of litigation. Sinc e those that Infringe ar e 
usually awar e of this, the y kno w that the y ca n get awa y with it, 
and current law encourages the m to do so. I n many cases, wha t 
the photographe r reall y wants la to obtain an Injunction agains t 
continued infringement , wit h the recovery of damages being 
secondary. Unfortunately , man y photographers simpl y cannot 
afford t o take action , an d will not d o so knowing that they wil l not 
be compensated . Photographer s ar e powerless as their work get s 
exploited an d this no t only hurts the photographi c community , bu t 
all artistic an d creative industries as well. Thes e people rely on 
the fac t tha t what they produce I s their own and nobody else's . 
Without protection of copyright, photographer s los e their most 
important asset , th e demonstratio n of their skills and abilities. 

Sincerely, 

-i'iv>u^-v»" i^^SJLs^ 
Marilyn Wallen 
Executive Directo r 

file:///Uino
file:///Unkn


627 

Letter 9 

RECEIVED 
MAR 2 2 199 3 

Sub on Courts 
The Honorable William Hughes "* March 8, 1993 
O.S. House of Representatives 
Nashington D.C. 20515 

Dear Mr. Hughes: 
I would like to thank you for introducing and supporting the 

Copyright Reform Act of 1993 (H.R.897). 

I am a professional photographer with my own studio, residing 
in Salt Lake City, Otah. Most of my work is advertising 
photographs for corporate and industrial clients. I am currently 
the chapter president of the Otah/Mountainwest chapter of the ASMP 
(American Society of Media Photographers). 

When the last copyright bill went into effect in the late 
seventies, photographers and artists were given full right of 
ownership of copyright of the works that they created, but were 
denied the possibility of suing for statutory damages and lawyers 
fees without registering each photo with the copyright office prior 
to publication. This bill would rectify this situation. 

Here is an all to common scenario of what happens under the 
current law: You are looking through a magazine and you see one of 
your photographs. Tou know you didn't sell it to them, so you call 
them up. They say go ahead and sue us, knowing full well that the 
actual damages amount to only $300 - $1000, and that no attorney in 
the world will take your case. 

A professional freelance photographer will shoot anywhere from 
100 to several thousand images on a given job. He will do this on 
an average of 2 to 3 times a week. If we want to have true legal 
protection for our work, the numbers of images and filings we would 
have to register with the copyright office would be truly 
astronomical. 

As you can see, this would be an inefficient and bureaucratic 
nightmare for both the photographer and the copyright office. What 
actually happens is that very very few photographers register their 
images, because it just isn't practical. So we take the risk'and 
occasionally lose, and the unethical businesses that know of this 
loophole profit from it. 

Again, I would like to thank you for your support in 
correcting the injustice of this situation. 

Sincerely, 

Bob B ( N l « ^ D a ^ _ > M J 

808 W EI 88 0 MSI Ml SOUTH W J IAS 0TY. UTAH 84104 80KSM66 2 

70-857 O  - 9 3 -  2 1 
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March 10 . 199 3 

The Honorable William Hughaa 
US House of Rapresentativaa 
Washington DC 20513 

Dear Mr Hughaa. 

I a m a professiona l photographe r an d member o f The American Sodaty of 
Media Photographers (ASMP), and a voter. I' m writing to thank you for your 
support o f photographar a an d al l individua l craator a nationwide . You r 
introduction and support of H.R . 89 7 addresse s a major flaw i n the currant 
copyright law and provides for a mora cost effective implementation of the 
laws protecting euthors' rights. 

As you know, the intent of Congress , throughout the history o f the United 
States, has bean to provide protection to creators through die Copyright Act 
In practice, however, th e la w hs a too ofte n worke d agains t u s and needs 
remedying. 

Most photographers must produce thousands of photographs yearly, yet most 
of us can't afford any staff to help with the burden of filing, shipping, etc. 
Photographers are truly the smallest of the small businesses. Th e complexity 
of the Copyright Act . its registration requirements and the cost of registration 
further prohibi t mos t o f u s fro m bein g abl e t o tak e advantag e o f th e 
protections provided by the Act. Registratio n of our work ia required prior to 
infringement i f w e er e t o qualif y fo r statutor y damage s an d lega l fees . 
Therefore, the remedies afforded undar the currant law are. for eH practical 
put poses, a mirage. 

Without the ability to collect statutory damages and legal faoa. few creators, 
few photographers , ar e financially  able t o pres s fo r thei r lega l rights . 
Infringers are full y cognizan t o f this , thus th e curren t regulation s becom e 
tantamount to a license to steal. 

Because of the financial and bureaucratic burden on craatora, coupled with the 
probable lee k of financial reward from a successfu l legal campaign, so few 
ci eaters have ever pressed their case that we wont know for sure now many 
have been infringed. I  have, numerous times, end have always had to make 
the decision to forego a copyright legal battle. 

Your enthusiastic support of thia bol is crudal to creators nauonweJe. 
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March 12, 1993 
Tha Honorable William J. Hughes (D. H.J.) 
241 Cannon House Office Building 
Washington, D.c. 20313-3002 MAR 2 3 1993 

Dear Senator Hughes: . . 
^ Sub on Courts 

I am a member of. the Advertising Photographers of America 
Rational. As a profeasioanl photographer, I aa directly 
affected by the proposed COPYRIGHT REFORM ACT OF 1993. I 
an writing in support of this legislation. 
The most important aspect of H.R.897 [S.373] to us is the 
elimination of tha registration requirement and the expanded 
ability to qualify for statutory damages and attorney's fees 
without- prior registration. 

As a photographer, I have found it difficult to comply with 
the registration requirement. On a photographic shoot, I 
typically expose hundreds or thousands of frames of film. 
It is difficult to determine which images will be valuable 
or which images risk being stolen in the future. 
Additionally, if Z am shooting color transparencies (as I 
most often do), the "original" Is one of a kind. In order 
to register, I must go to the expense of making a print or 
some other color copy to register the work. This quickly 
becomes prohibitively expensive. Consequently, I rarely 
register ay work. I would not be entitled to statutory 
damages or attorneys' fees if this work was infringed. I 
probably would not ba able to afford or interest an attorney 
in a case if one of my photographs was infringed because I 
would only be entitled to my actual damages for the use of 
the work. Photographers whoa I know who have pursued such 
cases have found it very difficult to prove additional 
damages based on profits made by the infringers. 

An infringing party frequently takes the position of "so sue 
me" knowing that few people in my position can afford to do 
that for one or two photographs, especially whan an 
infringer is located in another part of tha country. 
Cumulatively, this can adversely affect my business. 
H.R.897 [S.373] would altar tha balance in favor of 
creators whose work is stolen. 

I urge you to support Chairman Hughes' [Senator 
DiConcini's] efforts on H.R. [S.373] by attending hearings 
and voting in favor of this legislation. Thank you. 

Sincerely, 

SOUTH COCHRA N AVESCE . LO S ASOELES , CALIFORNI A 900i 9 ; I ) . 9 U . 9 S I I I FA X :n.9».i5J 5 
KIRK THORNBY/REPRESENTATIV E 
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Letter 1 2 
The Honorable Ullliaa Hughes 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear H T . Hughes. 

I am a professional photographer and member of The American 
Society of Media Photographers (ASMP). I'M writing to urge 
you to support The Copyright Refora Act of 1993 H.R. 897. 
This bill will provide the Means for better enforcement 
against copyright infringement and will streaallne the 
Copyright Office bureaucracy, thereby saving tax dollars. 

Like many photographers, I produce thousands of Individual 
images each year. Tlae constraints. Halted staff and 
complicated foras aake registration of each photograph a. 
virtual inpossiblllty. Because registration is required 
prior to infringement in order to qualify for statutory 
damages and legal fees, the remedies afforded under the current 
law are nostly an illusion. 

Without the ability to collect statuary daaages and legal fees, 
the financial burden of legal representation becomes overwhelm- -
lng — far outweighing potentiar damage awards. Infringers are 
aware of this. Thus the current regulations become tantamount 
to a license to steal. 

Tour enthusiastic support of this bill is crucial. Thank You. 

Sincerely. 

Brian R. Tolbert 
BRT/ald 

rASMF 
Qollicd FtKNnfnrfafc Sodio/T n 
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4HI16B Latta r 1 3 . . . o 

The Honorable Rep. William Hughes . 
241 Cannon House Office Bldg. 
Washington, D.C. 
20515-3002 

3/12/93 

In reference to: H.R . 897 
The proposed copyright reform act of 1993 

Dear Rep. William Hughes 

I am a professional photographer, and a member of the Advertising Photo-
graphers of America and the American Society of Media Photographers, Inc. I  a m 
directly affected by the proposed copyright reform act of 1993. 1  am writing in 
support of this legislation. 

One of the most import aspects of this bill to me is the elimination of the 
registration requirement and the expanded ability to qualify fo r statutory damages 
and attorney's fees without prior registration. 

Unlike other creative fields where projects may take weeks or months to 
complete, a photograph is accomplished in a fraction of a second. Thi s allows 
many images to be taken in a session. (I'm sure you are well aware of how many 
images we like to take from your position in the limelight). 

Why do we take so many? To make sure we captured the moment Ou t of a 
thousand frames of film, perhaps 5-10 will be excellent another 25 will be good, 
and about 100 will be set aside for historic reasons. The rest are out-takes. 

It is difficult t o determine at the time of the shooting which of the images will 
be valuable or risk being stolen in the future. O f course the top thirty are valuable 
but even the out-takes can be costly. Th e rock star "Madonna" docs not allow her 
out-takes to be used without her permission, nor do I. Fo r good reason; - failed 
experiments, (which are an essential part of an artist's growth) may look 
amateurish. This could tarnish my long cultivated reputation, (don' t tel l anybody. 

v*--«».:iH 
499.II-MI 

Sue on Coons 



632 

but not all of what I shoot is great). Fo r this reason, even my mistakes need to be 
protected from enfringment or theft 

I shoot about 40,000 images a year. 70 % my images are shot with transparency 
film (slides) Th e original is one of a kind. I n order to register, I must go the the 
expense of making a print ($10-$15 apiece) of each frame to register the work.- As 
you can see the quickly becomes prohibitively expensive. Consequently , I rarely 
register my work. 

Under the current copyright law as I understand it, I would not be entitled to 
statutory damages or attorneys' fees if this work is stolen. Further, I probably would 
not be able to afford an attorney in a case if one of my images was stolen because I 
would only be entitled to my actual damages for the use of the work. 

I have been ripped off twice in my 10 years as a pro. I n both cases, the recover-
able amount was less that the cost of the recovery. I  knew this, and so did the 
people who infringed my work. Meanwhile , these unscrupulous people are free to 
prey upon other photographers while making thousands of dollars off my work. 
They know the law probably better then I do. Fortunatel y I have not lost a great 
deal, but that is not to say my next rip off might put my out of business. 

I can't believe that the copyright law was enacted to protect only those artists 
wealthy enough to enforce it themselves with a team of lawyers. Fo r this.reason, I 
urge you to support H.R. 897 by attending hearings and voting in favor or this 
legislation. Thi s will give the small artist like myself a chance against those who 
would prey upon us. 

Thank You, 

Robert Stewart 
Photographer 
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L e t t e r 1 4 

Mon, Ma r 15 . 199 3 R F ^ H V E D 

•;.-.!? 0  "  '.C0 3 
The Honorabl e Willia m Hughe s 
U.S. Hous e o f Representative s C , ,K o n Court s 
Washington, D.C . 2051 5 

Dear Mr. Hughes 

I am  a  professiona l photographe r an d a  membe r o f Th e America n 
Society o f Medi a Photographer s (ASMP) . I' m writin g yo u toda y t o 
thank yo u fo r you r suppor t o f photographer s b y introducin g Th e 
Copyright Refor m Ac t o f 199 3 {H R 897} . Thi s bil l doe s provid e 
better means  o f enforcemen t agains t infringemen t o f a 
photographer's copyright . 

As wit h mos t photographers , I  produc e thousand s o f images , an d 
complicated form s mak e registratio n o f eac h photograp h a  virtua l 
impossibility. Th e curren t requiremen t tha t registratio n tak e 
place prio r t o infringemen t i n orde r t o qualif y fo r statutor y 
damages an d lega l fees , make s i t no t eve n practica l t o prosecut e 
an infringement . Infringer s ar e a  awar e o f this , therefor e th e 
regulations themsel f becom e a  licens e t o steal . 

Thank yo u fo r you r positiv e attentio n t o thi s matter . 

Sincerely. 

^ ^ • ^ L y D ^ f c A 

"1222 Mnmilhrturln«SI . Dallas . Texas 7520 7 214-761-000 0 
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**t«u *w23^g ? RECEIVE D 
3/16/93 
The Honotablt Willia m Hughe s 
U. S . House of Representatives 
Washington, DC 20S1S Su b on Courts 

Dear Mi Hughes, 

1 am a professional photographer an d a member of The American Society 
of Media Photographers (ASMF). I' m writing to thank you for your 
support of photographers an d all Individua l creator . B y Introducing The 
Copyright Reform Act of 1993, HJL 897 . you have dealt with a ma(or 
problem with the current copyrigh t la w and provided for a more cost 
effective implementatio n of the laws protecting authors' rights. 

Working photographers typically produce thousands of Individual 
photographs eac h year . Unde r the current law because of the time and . 
money required , the registration of each Image Is a practical Impossibilit y 
The presen t requiremen t tha t registratio n take place prior to 
Infringement In otdet to quality for statutory damages and legal fees does, 
practically speaking , deny me the very remedies thai the law woul d 
appear to grant. .  .• > 

W i t h o u t th e abil i t y t o collect statuar y damage s an d lega l fees , the 
financial burde n o f legal representatio n become s overwhelming—fa r 
outweighing potentia l damag e awards . Ther e ar e unscrupulou s peopl e 
out ther e w h o ar e o n l y too " aware o f this an d us e It as a license t o steal. 
I hav e ha d th e misfortun e o f dealing w i t h on e suc h Infamou s Individua l -  . 
w h o ha s use d no t on l y m y images bu t thos e o f several othe r ver y wel l 
k n o w n photographer s I n M s variou s publications. W h e n the 
photographers see k paymen t fo r these usages , he simply laugh s a t u s 
because h e knows tha t eve n thoug h h e owes eac h o f us thousand s of 
dollars, th e cour t cost s a n d lawyer s fee s Involve d i n taking h t m t o court 
would ult imatel y cos t u s mor e tha n w e coul d recover.  Consequentl y h e 
has buil t a very successfu l h m r n r n aroun d stealin g image s f ro m 
photographers an d neve r paying fo r anything. 

I wholeheartedl y suppor t you r effort s t o correct thi s Injustice . Than k 
you . 

Sincerely, 

Zv&tu /JaJtty— 
Linde Waidhofe r 

Box 91 7 .  609 E a a C o U i * B Te t j t t e CoBraO o 8143 5 phone : 30 3 . 72 8 .  5178 tax:  30 3 . 728 .  683 6 

/ 
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March 17, 1993 

The Honorable William J. Hughes 
The House of Representatives 
241 Cannon House Office Building 
Washington, D.C. 20515-3002 

Dear Congressman Hughes: 

1 an a member of the Advertising Photographers of America National 
Association, and the Professional Photographers of America 
International Association. As a professional photographer, I am 
directly affected by the proposed Copyright Refora Act of 1993. I am 
writing In support of this legislation. 

As a photographer, I have found It difficult to comply with the 
registration requirements. On a photographic shoot, I typically 
expose hundreds or thousands of frames of film. It Is difficult to 
determine which Images will be valuable or which laagea risk being 
stolen In the future. Additionally, if I am shooting color 
transparencies (as I most often do), the "original" Is one of a 
kind. In order to register, I must go to the expense of making a 
print or some other color copy to register the work. This quickly 
becomes prohibitively expensive. Consequently, I rarely register my 
work. 1 would not be entitled to statutory damages or attorneys' 
fees If this work was Infringed. I probably would not be able to 
afford or interest an attorney in a case if one of my photographs 
was infringed because I would only be entitled to my sctual damages 
for the use of the work. Photographers whom I know who have pursued 
such cases have found It very difficult to prove additional damages 
based on profits made by the infringers. 

An infringing party frequently takes the poaitlon of "so sue me" 
knowing that few people in my position can afford to do that for one 
or two photographs, especially when an Infringer is located In 
another part of the country. Cumulatively, this can adversely affect 
my business. H.R.S97 would alter the balance in favor of creators 
whose work is stolen. 

I urge you to support Chairman Hughes' efforts on H.R.897 by 
attending hearings and voting In favor of this legislation. Thank 
you very much. 

Sincerely, 
/ / 

V 'jJeufrj£<^ 

Gary (.Valoole--?::;-30r,e r '9 2 F :-e Stree t Memonis.Tennesse e 3210 4 90 1 726-115 5 
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The Honorable Mr. William Hughes 
U.S. House of Representatives 
Washington. DC 20515 

17 March. 1093 

Dear Mr. WBUam Hughes. 

I am a professional photographer and a member of the American Society of Media 
Photographers (ASMP). I  am writing to enlist your suport for The Copyright Reform 
Act for 1903 ({H.R. 897)). Thi s Dill will help provide the means for better 
enforcement against copyright infringement and will help save tax dollars by 
streamlining the Copyright Offlice bureaucracy. 

In the course of a year, I produce tens of thousands of individual images and 
because of limned amounts of time, not enough staff and complicated forms, 
registration of each photograph would be a cumbersome and expensive additional 
load on my small business. Sinc e registration Is required prior to infringement in 
order to qualify for statutory damages and legal fees, the solutions available under 
the present law are mostly an Illusion. 

Lacking the abuaty to collect statuary damage and legal fees, the cost of hiring a 
legal representative becomes both overwhelming and prohibitive. Infringer s seem to 
know this. Ther e are some very serious teeth missing from this legislation intended 
to protect the very vulnerable creative process. Th e way the current regulations 
stand they are a virtual license to steal. I f I snould need to pursue an infringer or 
someone who is unwilling to pay', but not unwilling to use the images, it will almost, 
without exception cost more to collect than to take the loss. I f infringers know this 
and are of that UV then what will stop them? 

Your enthusiastic support of this bails crucial. Than k you very much. 
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The Honorable William Hughes. 
U.S. House of Representatives 
Washington. DC 20515 

Dear Mr . Hughes: ' 

Thank you fo r your support of photographers and other artists and writers by 
introducing The Copyright Refor m Ac t of 1993. H.R. 897 . Yo u are undertaking to 
rectify majo r problems with the current copyright law which, as it stands, is impossible 
to fulfill an d still mak e photographs. 

I. like many freelance photographers, work alone and consequently don't have the time, 
money or staff to register the thousands of photographs 1 make each year. Alread y I 
spend mor e time at paperwork than shooting. You r bill provides a more time/cost 
effective implementatio n of the laws protecting authors ' rights. 

The current requirement tha t copyright registration take place prior to infringement in 
order to qualify fo r statutory damages and legal fee s does , as a practical matter , deny 
me the very remedies that the law would seem to gram. 

Heretofore 1  have been able to do nothing more than send a threatening letter to 
companies who've used my photographs without permission. You r bill will giv e us 
"creators of works" the clout to pursue statutory damages and legal fee s fro m 
infringers without breaking the bank. 

Thanks once again for your sensitivity to the needs of the creative professions. 

With kin d regards. 
."7 6i(f'(hc, 

Bill Hlze y 
Member: America n Society of Media Photographers: Professional Photographer s of 
America 



638 

MAR231993 

Tha Bonoxabla M l U a a Bughes, ChalrBan Sub on Courts 
O. 8. Boos* of Kapraaantativaa 
Washington, DC 20519 

Sat B.S. M 7 

Daar Mr. Raghaat 

X aa an attorney representing a imat>ar of professional 
photographera in tha Soatbaaatam Pennsylvania/Southern new Jaraay 
araa. Z aa also • wannar of tha aaariean Society of Madia 
Photograpbara (JU9JP) and an on tba Board of Directors of tba Badla 
Photographera Copyright agency (BKa). Z an writing to you to urga 
your support of tha Oopyrlght Baron Act of 1993 (H.H. 897). If 
paaaad, tola Bill will drastically lnprova anfaroaaant of tba 
rights grantad by tba Oopyrlght not of 1976 against infringeaent, 
will streanHno tba strootnra and oparation of tba Oopyrlght 
Office, and will tharaby save tax dollars. 

•wary year, aacb of tba photograpbara whoa I rapraaant produce 
lltarally thousands of photographic laagea. b i n aura you can 
1angina, tba abaar annbar of Inagaa oraatad aakaa raglatration of 
•acta Inaga a physical and financial lapoaalbllity for tba 
photiigi altera* Unfortunately, nnrtar tba onrrant act, raglatration 
la required baforo fadaxal ooort litigation can ba instituted. A 
aera aariooa problaa, however, la that tha umieut raqalraaanta 
generally rtaaiiwl raglatration * m f T ««•»»•« T " — » » for an author or 
creator to qualify for statutory danagaa and awards of oramaal 
faaa. Jka a practical Batter, this Bakes the remedies that appear 
to exist under tba Oopyrlght bet purely illusory In aost cases. 



639 

I am sure that you are aware of the astronomical cost of 
federal court litigation. Despite the glorified image of 
professional photographers in- the movies, most of them are people 
of relatively modest income and means. Thus, without the ability 
to obtain statutory damages and court, awarded counsel fees, the 
costs of legally protecting their rights is simply far too great 
for most of them to be able to bear. Equally unfortunately, the 
infringers are quite well aware of this fact. The current system, 
therefore, is a toothless tiger. 

It is critical that you endorse and support this Bill 
vigorously. I urge you to do so and greatly appreciate any efforts 
that you might be able to exert toward its passage. Thank you for 
your time and kind consideration. 

VICTOR S. PERLMAN 

VSP/k 

cc: ASMP 
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Latter 2 0 

North AmericanMareb i9 , 199 3 MA R 2 5 1993 
Ski Journalists _  . n  _ . 
ASSOCiaaon chelrea n Will i — J . Rugha a 

Bouaa Copyrigh t Subooamltt — 
241 Canno n Boua a Offle a Buildin g 
Washington, D C 20515-300 2 

near Chalras n Hugh— : 

On behal f o f th e Counci l o f wri ters ' 
Organisations (CM0 ) an d th e NORT H AMERICAN SK I 
JOURNALISTS ASSOCIATION , M e write t o suppor t th e 
provisions o f H.H . 89 7 an d S.37 2 tha t woul d repea l 
the statutor y require—nt a o f oopyrigh t 
reg i s t ra t ion . 

CUD la a  eonsortiu a o f bot h regiona l an d 
spec i f ied nationa l organisation s representin g 
approxlaataly 50,00 0 writers , ed i tors , indexara , 

_._ pbotographara , oneputs r prograaaars , an d 
Offleam: uu—UIIILUHU B I n a l l eedi a throughou t th e Unite d 

S ta te s . Th e 40 0 plu a a—ba r Nort h Aaerioa n Sk i 
2™!)!**" Journalis t Associatio n (NASJA ) l a ooapriaa d o f prin t 
iZutawtBiftwd • n d °ra*oeae t writers , ed i tors , reporters , 
C*anm^NYi303S pbotographara , an d f l l a Baker s wh o cove r sk i relate d 
315-655-9558 news , informatio n an d feature s throughou t th e Unite d 

States an d Canada . NASJ A s—hsrshl p a l s o include s 
John Hanson representative s fros t ove r 12 5 sk i relate d coapaniea . 
PatVieaPmUmt 
P.O. Box 881 M a applaud you r e f for t s t o brin g f u l l 
OrindtCA 94583 protectio n o f In te l l ec tua l propert y r ight s t o a l l 
510-254-5440 areatora . Withou t th e a b i l i t y t o recove r statutor y 
-t,kl^l_ dmage s an d attorneys ' f ees , th e oourt a i n t h i s 
T ^ ~ T Z T . B L . • • • . , . countr y ar e v i r tua l l y close d t o Individua l writers . 
SKonojvctmain T h > t y p i n g mfringsasn t actio n involva a onl y aodaa t 
O o ^ Onom j n—aga s o x sltuation a wher e th e autho r seek s onl y a n 
Canada KIP SP2 injunctio n t o sto p a n infringe—lit . I n bot h cases , 
613-236-9877 th e cos t o f l i t i g a t i o n woul d fa r arcaai l an y 

potent ia l recovery . A s a  resu l t writera , wh o hav e 
BanyZavan no t previousl y registere d the i r works , canno t au a 
mmvk»Pntkfen an d ar e e f f e c t i v e l y cu t of f fro a enforcin g the i r 
B°»£f261 r i g h t s . Infringers , fo r th e sca t part , understan d 
MnwajoiaklM 55427 t ^ t . z e a l l t y a s we l l . Ofte n I n th e negotiation * fo r 
siz-544-ezBZ —tt leaen t o f a  dispute , a n infringe r w i l l refus e t o 

sake a  reasonabl e of fe r onc e I t ooae e ou t tha t a 
AAnMsDSDva Office: wor k I s no t registered . 
CyntheEnlQ 
Enouste Season/ 
P.O. Box 5334 
Tetania Parte MO 20913 
301-684-6428 
301-927-0028 FAX 
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While the current registration is not unduly complicated, 
few if any, of the writers we represent routinely register all of 
their work with the Copyright Office. Even though important 
rights are lost, this is a common practice through this country 
today due to the application process, associated costs, and 
deposit requirements. 

The provisions of your bill which will delete Sections 411 
and 412 of the current statute will simplify the registration 
process and dramatically advance the underlying purposes of the 
copyright law. Removing these technical barriers will provide 
renewed incentives for authors to protect the integrity and value 
of their works. We endorse your proposal and urge you to enact 
it as quickly as possible. 

Sincerely, , 

Robert Wall 
President, NASJA 
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PO Box 191241 Dallas . TX 75219 Su b o n Court s 
214-744-2222 

Letter 2 1 
March 19 . 199 3 

The Honorable William Hughe s 
U.S. House o f Representative s 
Washington. DC 2051 5 

Dear Mr. Hughes . 

I am a professional photographe r and a member of the American Society of Media Photographers 
(ASNIP). I'm writing to urge you to support the Copyright Reform Act of 199 3 (H.R. 897) . Thi s 
bill wil l provide the means for better enforcement against copyright infringement an d will 
streamline the Copyright Office bureaucracy , thereby saving tax dollars. 

Like many photoraphers. I produce thousands of individual images each year. Time constraints, 
limited staff and complicated forms make registration of each photograph a virtual impossibility. 
Because registration is required prior to infringement in order to qualify fo r statutory damages and 
legal fees , th e remedies afforded under the current law ar e mostly an illusion. 

Without the anility to collect statuary damages and legal fees, di e financial burde n of legal 
representation becomes overwhelming - - far outweighing potential damage awards . Infringers are 
aware of this. Thus the current regulations become tantamramt to a lincense to steal. 

Your enthusiastic support of this bill is crucial. Thank you. 

Sincerely. 

Keith Bardin 
Keith Bardin Photography 
1027 Dragon Street 
Dallas. TX 7520 7 
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Letter 2 2 

March 19 , 199 3 MA R ' 
^ " "  '  "°*? 9 Su b on Cc^.t s 

The Honorable William Hughe s RECEIVE D 
U.S. Hous e of Representatives 
Washington, D C 20515 |./,A R 2 4 199 3 

Sub on Courts 
Dear Mr. Hughes , 

I am a professional photographe r and a member of The American Society of Medi a 
Photographers (ASMP). I  am writing to urge your support for The Copyright Reform Ac t of 
1993 (H.R. 897) . Thi s bill wil l provide the means for better enforcement agains t copyright 
infringement and will streamline the Copyright Office bureaucracy , thereb y improving an 
archaic and expensive registration procedure that is preventing m y business from makin g 
money. 

Limited staff, tim e constraints, and complicated forms make it impossible to register each of 
the thousands of assignment photographs I create each year. Bu t that is only part of the 
problem. Whe n we started our photography studio in 1985 , m y partner and I acquired the 
business assets of our deceased former employer. Amon g those assets is an archive of 
thousands of extraordinary advertising photographs, potentially worth an enormous amount of 
money t o us, ye t largely useles s because of the copyright law. 

Most of the photos in the archive have been published previously, makin g i t necessary to 
register each picture individually with the Copyright Office. We must supply the date of first 
publication (usuall y unknown) , two copies of the work as first published (usually impossible) , 
ar.d send twenty dollars per picture 2s a registration fee . 

The amount of staf f researc h and preparation time involved in such an undertaking is beyond 
our capacity t o begin with . Ad d to that the fact that we must request and be granted a 
procedural variance for almost every image because we do not possess two printed examples of 
each published picture . Finally , a t twenty dollars per photograph, th e expense of registerin g 
even a minor percentage of the archive would bankrupt our small company. 

Because registration i s required prior to infringement in order to qualify for statutory damages 
and legal fees , i t is not worm considering the pursuit of an infringement case without it . The 
frequency of casual infringemen t out there is so bad that my partner and I are not willing to 
risk sending unregistere d submissions to publishers for fear that they wil l be stolen and 
reproduced illegally. Infringer s kno w dial they can ignore the law since i t is economically 
unfeasible t o pursue infringements without registration, and that few photograph s are 

UJCE PHOTOGRAPHY, INC. 
15^7 ST. CLAI R AVENUE CLEVELAND , OHIO !4H 4 (216)781-154 7 
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registered. 

And so our pictures remain in the files. It is time to change the rules of the copyright law and 
provide people like us the protection we need without the constraints of a useless registration 
rule. Your enthusiastic support of this bill is crucial. Thank you. 

Sincerely, 

Donald M. Luce 
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PISCONERI 

STUDIffl 
405Ocnl«PUxX -  Atunu.CmguJO.IU - 404S:5-W!9 - MX404659-3XM 

Letter 2 3 
William J. Hughs. Chairman 
House Judiciary Committee 
Subcommittee on Intellectual Property 
and Judicial Administration 
241 Cannon House Office Building 
Washington, D.C 20515-3002 

The Honorable William J. Hughes, 

I am a member of the Advertising Photographers of America National. As a professional 
photographer,! am directly affected by the pn>uus«dG)pyrightRefdimActcrf199aiamvmtingin 
support of this legislation. 

The most important aspect of HR. 897 to me is the elimination of the registration requirement 
aiid the expanledabffity to qualify for stautorydairiagesaniattc*T̂  

As a photographer, aiinplyirtgwim trie regismrtioniequ^ 
expensive. On a typical photographic shoot; I may expose hundreds or triousands of frames of film 
DeddingwhJch images will be vatuablecrwhichmugesriskbeingstolenisnotalwayseasy. Also,much 
of my film is color transparencies, "one of a kind-originals*. In order to register these nnages costly 
duplicates orprints must beinadeThisbbomdineconsuniiT^an]e)(pensrve.Then^cTClraî yregister 
mylrriagesatallSrKiuMioinecneusemyphotografjhywithompemttsskinorco 
ncrt be entided to statutory damages or attorneys' fees-mtriatcaselvAMklinostlikeh/notbeabtetoafford 
or interest an attorney in the case. 

Those people who are aware of the circumstances take advantage of artists knowing that no 
action wiB be take against them if they steal artwork of any Und for any use An infringing party 
frequently takes the position of "sosueme". I believe trib proposed legislation will help photographer 
by deterring possible infringers. Also, HR. 897 wouldalttrthebalanceinthefavorof creators whose 
work is stolen. 

I urge your to support HR. 897 and vote in favor of this legislation. Thank you. 

Sincerely, 

Judith Heberiing-Pishnery 
APA 

RFHF.lv'ED 

Sun on Courts 

http://Atunu.CmguJO.IU
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TT?7 lMttmtU 

RECEIVED'"" 
T O M G R A V E S MA R 2 3 199 3 

Sub on Courts 

Tha Honorable Willis* J. Hughes is March 1993 
241 Caimrm Bouse Offlea Bldg. 
Washington. DC 20815-3002 

Daar Hapraaantatlva Hughes: 

Aa a profaaalonal photographar and foraer 30 yaar Haw 
Jersey raaldant. I aa writing In support of tha copyright 
Raton Act of M M (H.R.897). 

Thia bill dlractly affacta ay ability to protact ay 
llvallbood aa a profaaalonal photographar by alapllfylng 
copyright requlreaenta and by lncraaalng etatuatory 
daaages agalnat thoaa who ataal otharo' work. 

Fhotograpbara have traditionally protactad tha uaa of 
tholr iaages by roatrlctlng poaaaaalon of tha prlnta and 
nagatlvea— tha original artwork. Digital technology now 
aakae It poaalble for coplaa to be aa good aa the 
original. Moat people are honest and willing to pay a 
photographar for the use of hla laagea. However, a 
dlahonaat peraon can now scan a photograph, and In a 
nitrate, have a perfect quality "original" and oae that 
laage withoot the photographer'a permission. 

Tola not only aaana loaa of lncoae for tha photographar, 
but loaa of artlatlc and Journalistic Integrity alnce 
photo* can now be eaally aanlpulated on the coapater. 

If I aade a portrait of yon that ran In a aagazlne, 
aoaeone could acan that page, nanlpulate your llkeneea 
and output it Into another aagazlne or any other nedlua, 
without ay permission, knowledge or control. Or yours. 

aMRANOAU.tr 
H.R.897 aakae copyright protection easier for the artist 
and puts seaa teeth into the law for those people who now 
know the eyatea la ungainly and full of loopholes. 

Pleaaa support and vote In favor of H.R.897. Thank you. 

Sincerely, 

Td.41B'S90>7a4! 

MX4I3.9BO-724S 

http://aMRANOAU.tr
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APR0*«8S 
SE?.F!V£D 

WOODY 
PACKARD hP R ' 993 

.-sue on Urjrts 
Letter 2 5 
March 29 , 199 3 
The Honorabl e Willia m Hughe s 
0. S . Hous e o f Representative s 
Washington D C 20515 

Dear Mr . Hughes , 

I'm writin g t o than k yo u fo r supportin g photographers , graphi c 
artists, writers , compute r programmers , an d al l othe r individua l 
creators b y sponsorin g th e Copyrigh t Refor m Ac t o f 1993 , {H.R . 897} . 
I a m a  professiona l photographe r an d a  membe r o f A8MP , th e America n 
Society o f Medi a Photographers . You r bil l wi n streamlin e th e ' 
Copyright Offic e bureaucrac y an d provid e th e practica l mean s fo r 
enforcing copyrigh t infringement s i n al l field s wher e creativ e 
efforts ca n an d ar e bein g copie d illegally . 

As a  commercia l photographer , I  produc e hundred s o f individua l 
images eac h year . Althoug h th e qualit y o f m y wor k i s high , I  wor k 
with a  smal l staff , a  limite d budget , an d roost  o f th e time , a  tigh t 
deadline. Currentl y registratio n o f eac h imag e tha t I  delive r t o m y 
clients i s a  practica l impossibility . Th e proces s i s expensive , 
time consuming , an d to o complicate d t o perfor m unde r a  tigh t 
deadline. 

Because registratio n i s no w require d prio r t o infringemen t t o 
qualify fo r statutor y damage s an d lega l fees , recoverin g damage s 
under th e curren t la w i s onl y theoreticall y possible . Withou t th e 
ability t o collect ' statutory damage s an d lega l fees , th e financia l 
burden o f lega l representatio n outweigh s potentia l awards . 
Infringers kno w this , an d th e curren t la w i s routinel y broke n wit h . 
full knowledg e tha t w e don' t hav e th e f | """^»1 mean s o r lega l 
incentive t o pursu e violators . 

If an y significan t par t o f ou r econom y i s stakin g it s futur e o n 
the o n th e comin g o f a n "Ag e o f Information, " i t i s extremel y 
important tha t thos e o f u s wh o provid e tha t informatio n retai n th e 
ability t o profi t fro m doin g so . Tou r bil l i s crucia l t o u s an d ou r 
profession, an d w e appreciat e you r efforts . 

Sincerely, 

t&£vf^? 
Woody Packar d 
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APR 381993 _  rm 

Ret HR 897 (S 373) 

March 29,1993 

Letter 2 6 

Representative William J. Hughes 
241 Cannon House Office Bldg 
Washington, DC 20515-300 2 

Dear Representative Hughes: 

I am writing to you as a member of ADVERTISING PHOTOGRAPHERS OF AMERICA, in 
order to express my support for the COPYRIGHT REFORM ACT of 1993, i n eliminating the 
registration requirements and awarding higher damages. 

As you know, in today's world it is increasing difficult to protect what is rightfully yours, and 
when victimized, even more difficult to seek relief in our overcrowded court system. This is 
especially true if unreasonable requirements place an undo burdon on the plaintiff, and the 
prospects for significant damages are so low mat the time, trouble, and expense are not worth 
the effort of filing a claim. 

Currently, I don't register any of my photographs, and I just keep my fingers crossed. Sinc e I 
shoot mostly stock (where I shoot first and tr y to license the images later) I have a major 
investment in thousands of unpublished photographs, with no way of knowing beforehand 
which frame(s) will sell until the client selects it ( I also have know way of knowing the 
potential value of an image - it's market life is completely unpredictable.) As it now stands, if I 
don't go to great additional expense to copy and register EACH frame prior to a violation, I 
cannot collect statutory damages or attorney's fees. All I can get is what the infringer would 
have had to pay me for using the work legitimately. There is no incentive for him to honor my 
rights as a creator or businessperson. 

Since there is no way an infringer can prove HE took the photograph (besides my name being 
on all th e slides, I have all the outtakes), I believe the registration requirement should be 
abolished for photography (especially since the 1978 Copyright Law already gives me 
copyright at the moment of conception anyway). I also support changing the way damages are 
awarded, in order to deter rip-offs from occuring at alL In other words, please support the 
rights of photographers to own and control mat which they create. 

Sincerely 

Andy Pearlman 

::CCE .••VENUE- 1AP.INACEL2EY - CALIFORNI A J3Z3X -
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PIXOTNA Productions . „ . oo„ 
JOHN COPELAND PHOTOGRAPH Y '  a9 > 
1255So.laBreaAve. TE L 213438441 4 
Los Angeles, CA 90019 ^ ' ^o  e n 'WUCtS l 3-938-8414 

Letter 2 7 *\ ' ' 
March 31.199 3 

To The Honorable: 
Wilam J. Hughes, Chairman 
241 Cannon House Office Bukfng 
Washington D.C. 2051W00 2 

^ 

Dear Representative Hughes, 

I am writing you this letter to express my support for the proposed "Copyright Reform Act of 1993*. 

As a freelance photographer who photographs aknost exclusively female models I am very much in favor 
of this new legislation. M y images are widely distributed and are open game for misuse and Degal 
duplication and reproduction. 

H is especialVimportaM that a simpler, less experisive type cf copyrigM regjst^tion is enacted. ItypicaO y 
expose hundreds of transparencies on a given assignment Thes e original Images are than offered 
directly or through agencies to publications around the world. VW h so many images, often going through 
so many hands, the risk of my work being misused b gree t 

I have been a professional photographer for sixteen yean. I  have never registered any of my images. 
Earty in my career when I first looked into ft, I became very frustrated by tr« con^tedry of the copyright 
registration procedures. I  understood the real possixBy of cofcefing on any infringement anyhow , was 
verysSm, and that assessable damages were rrinknaJ. I  have not heard of too many photographers 
being adequately reimbursed for any land of copyright infringements. 

Our images and concepts require every bi the talents and ctedtedionafaiiy o f the creative fields, and we 
desperately need a simpler copyright method, and the possl)ty o f sfflpaiatjes t o those who make 
unauthorized use of our images. 

We thank you for supporting H R 89 7 [s.373] attending the hearings and voting ii 1*1 favor. 
We appreciate it Than k you 

Sincerely. 

• - * -- *  » - -  J 

jonn wopkwna 
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Jordell 
p H  o  i  o  G  I  A  r H  »  3 u o o n l j v r l s ?  , , , 

April 1, 1993 

Latter 28 

Mx. Willlaa Hoghes 
U.S. House of Repxesentatlves 
Washington, D.C. 20515 

Dear Willlaa: 

I run a photography business and I as a aeabex of The 
American Society of Media Photographers. I want to thank 
yoo fox filing legislation that looks out fox the Interests 
of photographers and othax cxeative individuals. 

Your intxoductlon of The Copyright Refoxa Act of 1993, H.R. 
897, addresses a vital flaw in the existing copyright law. 

Running a saall business takes a great deal of energy. 
Under current copyright law, I an burdened with an 
additional expense of tiae and aonay to register laages for 
full copyright protection. 

Under the law you have proposed, those who infringe on 
copyrights will know that creators will be able to collect 
statutory daaages and legal fees without the need to regi
ster their laages prior to infringement. This sounds like a 
great deterrent to u . 

I thank you for your support of photographers on this 
Issue I 

Best to you. 

Sincerely, 

***! 

/pohn Nordell 

i> o t o v i s u n 
• o *t o  N  M A at  A  i 
i i  i  i t w i m i n 
' A X 1 0 1 7 ) 7 2 3 - 6 9 4 
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BRIAN LENG 
mOIDGRAPHY 

KH/jNOKmiAWJ îrjSAViHJSCAURmNIAiKXBaCpiiiaHffllo 
the Honorabl e William J. Hughes •••<-.* 
241 Cannon House Office Building .•.-. 7 1 • - - . 
Washington. D.C. 20515-300 2 " ' '  "" Sj 

April 6. 199 3 ' - ^ a n C o . n s 

Dear William J. Hughes. 

I a m a  membe r o f the Advertisin g Photographer s o f America National . A s a  professiona l 
photographer, I  am directly affected by the proposed Copyright Refor m Act of 1993 . I  am 
writing in support of this legislation. 

The most important aspect of H.R. 897 to me Is the elimination of the registration requirement 
and the expanded abilit y to qualify for statutory damages and attorney's fees withou t prior 
registration. 

As a photographer. I  have found it difficult to comply with the registration requirement. O n a 
photographic shoot. I typically expose hundreds or thousands of frames of film. I t is difficult to 
determine whic h image s wil l be valuable o r which image s ris k bein g stole n i n the future . 
Additionally, i f I am shooting color transparencies (as I most often do), the 'original* is one of 
a kind . I n order to register, I  must go to the expense of making a prin t or some other color 
copy to registe r th e work. Thi s quickly becomes prohibitivel y expenses . Consequently , I 
rarely register my work. I  would not be entitled to statutory damages or attorneys' fees if this 
work was infringed. I  probably would not be able to afford or interest an attorney in a case if 
one of my photographs was infringed because I would only be entitled to my actual damages 
for the use of the work. Photographer s whom I  know who have pursue d such cases have 
found it very difficult to prove additional damages based on profits made by the infringers. 

An infringing party frequently takes the position of *so sue me' knowing that few people in my 
position ca n affor d to do that for one or two photographs , especiall y whe n a n infringe r i s 
located in another part of the country. Cumulatively , this can adversely affect my business. 
H.R. S97 
would after the balance in favor of creators whose work is stolen. . 

I.urge you to support Chairman Hughes' efforts on H.R. 897 by attending hearings and voting 
in favor of this legislation. Than k you. 

Sincerely, 
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lH RECEIVED 

APR 2 :  139 3 
Letter 3 0 

Sub en Courts 
4 / 1 4 / 9 3 

P A T R I C I A _ _ „ . „ , . „ . , . 
TRYFOROS T* 16 Bonorabl a Willia m Hughe s 
. „ - , , . . , , , , 24 1 Canno n Hous e O f f i c e Bu i ld in g 
PH0T0B«.fiT W a 8 h i n g t o n # D C J0515-300 2 

Dear Senator Williaa Hughes, 

I am a professional photographer and member of the 
Advertising Photographers of America National (APA) 
and- The American Society of Media Photographars 
(ASKP). I am writing to thank you for your support 
of photographers and all artists. The Copyright 
Reform Act of 1993, Bill #897 needs to pass to 
protect my rights and the rights of others liXe me. 

As a professional photographer I have not been able 
to comply with the current copyright registration 
for a number of reasons. First of all, it is 
difficult to determine which images from a 
particular shoot would be most valuable and risk 
being stolen. It is also vary costly, extremely 
time-consuming, and overly complicated to register 
images. I typically expose hundreds of frames of 
film on a photo shoot and ay clients' are choosing 
the image(s) bast fitting their needs. I do not 
find out which image(s) has been chosen until 
production is under way. I would have to register 
everything to be covered for the one or handful of 
images that are selected for the end use. This 
becomes costly because I would have to pay for 
contacts or prints in the case of black and white, 
and duplicate transparencies or prints in the case 
of color. These processes take days and since all 
clients are on deadlines, to do so becomes 
virtually impossible. Consequently, none of my 
images are registered. I have to rely on my 
contract and my clients' honesty that they will 
only use my images for the usage licensed. 
Unfortunately, there have been a couple of 
instances where clients have stolen extra use. 

. When I have sought legal council I was informed 
;„,„•,,:„ that I would only ba entitled to actual damages not 
;l,.i.:,•./.« statutory damages and legal fees, thus attorneys' 
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fees would be astronomical, far outweighing the 
potential damage awards and I would be even worse 
off. These "infringers" take on a "so sue me" 
attitude knowing that few of us can afford to do so 
for one or two photographs. 

Please keep helping us photographers- and other 
artists who find themselves in similar situations. 
The passing of bill #897 would correct this 
injustice to artists whose work is stolen. I 
wholeheartedly support your efforts. Thank you. 

Sincerely, 

Patricia Tryforos 
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"AYU*!Q 
A »U N I Q U E • N 

PHOTOGRAPHY 
Letter 31 

The Honorable William Bughes, Chairman May 4, 1993 
U.S. House of Representatives 
Washington, D.C. 20S15 

Dear Mr. Hughes: 

I am a professional photographer with a business in Munster, 
IN. I am writing to thank you for your support of the Copyright 
Reform Act of 1993, H.B. 897. This bill is critical to fix 
the copyright laws so that they provide full, effective 
protection to photographers. It will also save tax dollars 
by cutting out the bureaucratic requirement of copyright 
registration that benefits no one but causes enormous burdens 
on small businesses like mine. 

Like most photographers, copyright protection is essential 
to my business. Yet, the protection Congress wanted to give 
to photographers is, simply put, largely meaningless. As 
technology has advanced, it has become easier and easier for 
others to copy my photographs without permission. 

I produce thousands of photographs each month. It is 
impossible for me to register each of these images. Yet the 
law penalizes me for not registering each image immediately. 
If an image is infringed, the law prohibits me from recovering 
statutory damages or my legal fees unless I registered the image 
before the infringement. 

In the absence of these remedies, copyright provides no 
real protection even against intentional Infringers. The cost 
of copyright litigation is enormous, usually far exceeding any 
possible recovery for infringement of a particular image. 
Infringers know this, and often scoff at copyright. 

The Copyright Reform Act will solve these problems, and 
provide photographer* with the protection they need. Thank 
you for your support/and sponsorship. 

Sincere 

Royce S 
Royce Photi 

-OURPHOTOGRAPHSlASTAUFETIME" 

805 Ridge Road (2nd Level) 
Munster, Indiana 46321 

(219)836-5189 



655 

Letter 3 2 
May 1 7 , 199 3 

RECEIVED 
MAY 2:^993 

William J. Hughes, Chairman --3 CM Courts 
2*>l Cannon House Office Building 
Washington, D.C. 30515-3002 

Dear Chairman Hughes, 

I ant writing to voice my support for an important piece of 
legislation currently being considered by your Subcommittee: 
H. R. 807/S 372, title Copyright Reform Act of 1993. It is 
vital to pass this bill in order to restore fairness to our 
system of copyright enforcement•and to maintain the basics of 
copyr ight protect ion. 

I am Karen Hughes, President of Stock Qptions* which is a 
stock picture agency (that is, a commercial library of 
photographs which are available for use by clients on a 
license-for use basis). Stock Options represents 63 
photographers who depend on the fees we charge for authorized 
us of these "existing" photographs as a critical part of 
their income. 

Because of the nature of our business, strong copyright 
protection is essential to protect the rights and 1ivelihoods 
of our photographers and maintain strong, ethical business 
practices. When unlicensed and unauthorized use of our 
photographers" work is discovered we encounter many obstacles 
in our efforts to hold the infringers responsible for their 
acts. 

In recent years, there has been an increase in infringement 
cases and I am troubled by the fact that power has shifted 
from the individual creator to the abuser. The current law 
specifies th*t a work is copyrighted upon expression. 
However, any real financial redress of an infringement is 
ultimately based upon registration of the work. 
Photographers simply are not set up to administrate the 
registration of the millions of photographs created each 
year, and thus lack the ability to recover the cost of 
litigation even when they are clearly in the right. This 
loophole has not escaped unnoticed and intentional violations 
of copyright are a serious problem for stock agencies such as 
mine and for the photographers whose interests we represent 
and attempt to protect. 

Our library contains approximately 75,000 photographs. Our 
photographers do not routinely register their images wi th the 
Copyrignt Office. Ue have encouraged them to do this, but it 
is very difficult for creative individuals to have the time* 
inoney and organi rat ional skills to perform this procedure. 
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It is unfortunate that vast financial resources are necessary 
in today's legal system in order to mount a successful case 
in an infringement action. Many creative individuals are 
prevented from undertaking justified legal action to protect 
their copyrighted work since they know that, even if they are 
successful in court, they will not be entitled to attorneys' 
fees or damages simply because their work was not registered 
at the time the infringement occurred. It seems to me that 
an individual's copyright is severely diminished by this 
inability to defend it because of unworkable administrative 
detai1. 

Stock Options supports H. R. 897/S 375 specifically because 
it will eliminate the registration-before-infringement 
requirement as a condition for eligibility for attorney's 
fees and statutory damages. This provision is in keeping 
with the spirit of the copyright act, will reform the process 
of protecting a creative individual's work, and will rid us 
of the bureaucratic burden of registration. 

I urge you to support the Copyright Reform Act of 1993. 
Ouick passage of this much needed legislation will earn you 
not only my thanks, but the thanks of creative Americans 
everywhere. 

S i n c e r e l y , 

c ^ — 
<aren Hughe £ 
Pres iden t 

KH:gk 

70-B57 0 - 9 3 (664 ) 
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