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COPYRIGHT OFFICE AND COPYRIGHT ROYALTY 
TRIBUNAL OVERSIGHT 

THURSDAY, MARCH 16, 1989 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY, 

AND THE ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:05 a.m., in room 

B-352, Rayburn House Office Building, Hon. Robert W. 
Kastenmeier (chairman of the subcommittee) presiding. 

Present: Representatives Robert W. Kastenmeier, Benjamin L. 
Cardin, George E. Sangmeister, William J. Hughes, Carlos J. 
Moorhead, Howard Coble, and F. James Sensenbrenner, Jr. 

Also present: Michael J. Remington, counsel; Virginia E. Sloan, 
assistant counsel; Judith W. Krivit, clerk, and Thomas E. Mooney, 
minority counsel. 

OPENING STATEMENT OF CHAIRMAN KASTENMEIER 

Mr. KASTENMEIER. The committee will come to order. 
Without objection, the subcommittee will permit the meeting to 

be covered in whole or in part by television broadcast, radio broad
cast, and/or still photography, pursuant to rule 5 of the committee 
rules. I'm not sure that needs to be accomplished this morning but 
we will go through that formality in any event. 

This morning the subcommittee is continuing its oversight hear
ings on agencies and entities within is jurisdiction. We will hear 
testimony from the Copyright Office and the Copyright Royalty 
Tribunal, two very important instrumentalities within the legisla
tive branch of government. 

The Copyright Office is a key department within the Library of 
Congress. The Office has diverse legislative duties and one of its 
most important responsibilities is to assist the Congress in respond
ing to issues that arise in the copyright arena. Throughout my 
tenure on the committee, the Copyright Office has played a major 
role first in identifying copyright law problems and then in draft
ing legislative solutions to those problems. 

The Copyright Royalty Tribunal was created by the Copyright 
Revision Act of 1976. Currently, the Tribunal is composed of three 
Commissioners appointed by the President, with the advice and 
consent of the Senate. Congress has delegated its authority to the 
Tribunal to make determinations concerning copyright royalty 
rates in the area of cable television, jukeboxes, phonograph records 
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and noncommercial broadcasting, and further to distribute cable, 
jukebox and satellite dish royalties deposited with the Register of 
Copyrights. 

The 100th Congress produced several pieces of legislation that 
have an impact on both the Copyright Office and the CRT, most 
notably the Berne Convention Implementation Act of 1988 and the 
Satellite Home Viewer Act of 1988. 

In addition, the Congress received two very important studies 
from the Copyright Office, the first on the jukebox compulsory li
cense and the second on sovereign immunity and copyright. Just 
yesterday we received another important document from the Copy
right Office on Technological Alterations to Motion Pictures. Hope
fully, during the course of this morning's hearing, we may hear 
more about these subjects. 

To set the tone for the hearing, I will state my view at the outset 
that both of the entities which appear today are functioning rela
tively well and meeting their statutory responsibilities. I know par
ticularly with respect to the Copyright Royalty Tribunal this has 
not always been the case. I am sure that both may have problems, 
budgetary and statutory, and we will want to further explore those 
today. 

Now I would like to introduce our first witness, the Register of 
Copyrights, Mr. Ralph Oman. Mr. Oman became Register in the 
fall of 1985, and has done a superb job ever since. He has devoted 
his professional life to public service, and his devotion to the public 
is manifested by his direction of the Copyright Office. 

Mr. Oman, you and your colleagues, if you will identify them, 
are all most welcome, and you may proceed, sir, as you wish. 

STATEMENT OF RALPH OMAN, REGISTER OF COPYRIGHTS AND 
ASSISTANT LIBRARIAN FOR COPYRIGHT SERVICES, ACCOMPA
NIED BY DOROTHY SCHRADER, GENERAL COUNSEL, AND KENT 
DUNLAP, SENIOR ATTORNEY, GENERAL COUNSEL'S OFFICE, 
COPYRIGHT OFFICE 
Mr. OMAN. Thank you very much, Mr. Chairman. And thank you 

especially for your very kind words. I greatly appreciate them. 
On my right is the General Counsel of the Copyright Office, well-

known to the subcommittee, Dorothy Schrader; and on my left is a 
lawyer in the General Counsel's Office, Kent Dunlap. 

I thank the subcommittee for giving me this opportunity to 
appear here today. The Copyright Office greatly appreciates your 
subcommittee's advice, counsel, and direction. 

The past year was the most eventful year in American copyright 
since you worked on the Revision Act back in 1976. Last year you 
eased the United States into the Berne Convention, in recognition 
of the increased importance of intellectual property and interna
tional trade, and in recognition of the necessity. of maintaining 
American competitiveness. 

Your decision to promote high international standards of copy
right protection around the world through Berne adherence should 
bode well for this country. You also passed the Satellite Home 
Viewer Act of 1988 and extended the record rental law for 8 years. 
So it was a very full year. 
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At this point, Mr. Chairman, I would like to give you a brief ac
count of the state of the Copyright Office. The Copyright Office, as 
you've mentioned, is one of seven departments of the Library of 
Congress, which itself, of course, lies within the legislative branch. 
A central function of the Office is the examination and registration 
of claims to original and renewal copyrights filed by authors and 
other copyright owners. 

In 1988, the Examining Division examined over 627,000 copyright 
claims, including renewals and mask works. The subject matter of 
these claims included an enormous variety of works—computer 
programs, books, music, motion pictures, sound recordings, plays, 
works of art, and semiconductor chips. 

Before issuing a copyright registration, the Examining Division 
must determine that a work contains copyrightable authorship, 
and that other legal requirements of the copyright law have been 
met. The Office also records assignments and other transfers of 
copyright and related documents, and certain notices pertaining to 
the recording of musical works and the termination of rights grant
ed earlier by authors. 

A significant aspect of Copyright Office operations is its role in 
contributing to the collections of the Library of Congress. Under 
section 407 of the copyright law, two copies of works published in 
the United States under Federal copyright protection must be de
posited with the Copyright Office. These deposits obviously benefit 
the collections of the Library of Congress. Last year, the market 
value of these Copyright Office-derived acquisitions was about $9.5 
million. Of course, the actual cost to authors was probably far less 
than that, but the market value was that high. In many subject 
areas, copyright deposits form the greatest part of the Library's ac
quisitions. 

Now, Mr. Chairman, I'd like to turn briefly to a minor technical 
amendment that we would propose, and that is a fee increase all 
across the board in the Copyright Office. Funding of the Copyright 
Office operations is an ongoing concern. I have said, and fully be
lieve, that the $10 fee for copyright registration is the best bargain 
in town. But as it turns out, it has become too much of a bargain. 

The Office is funded through a combination of earned fees and 
money appropriated from tax revenues. Right now the taxpayers 
pay two-thirds of the Office's operations and registrants pay only 
one-third of the cost. 

The Library of Congress and the Copyright Office propose a fee 
increase merely to account for the inflation that has occurred since 
the last fee increase in 1978. The $10 fee of 1978 is worth $5 in 
1989. A fee of $20 will simply restore to us the real value of the fee 
Congress decided would be reasonable when it passed the 1976 
Copyright Act. 

Since then, the Copyright Office has worked hard to keep costs 
in check. Unlike some Federal agencies, the Copyright Office has 
no discretion in processing copyright claims. We cannot simply 
decide to do less work; every year we see an increase in the 
number of applications submitted as our creative artists produce 
more works. 

Since fiscal year 1979, the Copyright Office workload has in
creased 42 percent from 426,000 claims to 605,000 claims in fiscal 
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year 1987. During the same period, the staffing level of the Copy
right Office has decreased 23 percent, from 641 individuals to 495 
individuals. Because personnel costs account for 90 percent of the 
Copyright Office budget, the Office simply has no more room to 
maneuver. 

The Copyright Office also seeks the subcommittee's support for 
authority to adjust the fees for inflation at 5-year intervals. Over 
time, the appropriateness of the fee schedule will always be out of 
whack if inflation drives up the cost of delivering the services 
while revenues for the services are frozen by law. While historical
ly Congress has been willing periodically to adjust the fees, there 
has generally been a considerable time lag before this adjustment 
is made. In today's environment, only by achieving highly automat
ed office operations can costs in the long run be held down. 

Considerable time lag between fee adjustments threatens invest
ment in new equipment and required personnel which will be nec
essary to maintain efficiency in the future. 

Enactment of the fee adjustment authority will assist the Office 
in long-range planning since we won't have to always be playing 
catchup ball. 

In summary, the Copyright Office can no longer strive for great
er office efficiency while it must spend money at today's costs and 
receive payment at a value fixed in another era. The Copyright 
Office only seeks to restore our revenues to the value that they had 
when you, Mr. Chairman, set them in equilibrium back in 1976. 

Next, Mr. Chairman, I would like to turn briefly to the legisla
tive agenda and the various reports. I discuss these in greater 
detail in the written statement so I will just touch on them in pass
ing at this point. 

I also discuss in the written statement the Copyright Office's im
plementation of the Berne Convention Implementation Act of 1988 
and the implementation of the Satellite Home Viewer Act of 1988. 

In .addition, we have also worked on two reports; one that you 
have mentioned, which was completed and delivered yesterday, on 
colorization of motion pictures; and the other, due in May, on the 
scope of protection for works of architecture. 

In the 101st Congress, legislative issues concerning or related to 
copyright will demand much of this subcommittee's time and atten
tion. I must confess that we are pleased to see the addition of intel
lectual property to the formal title of the subcommittee. That 
change highlights the importance of this jurisdiction of the subcom
mittee. 

My written testimony covers 11 areas where legislative activity 
may be likely, including design protection, sovereign immunity, co
lorization of motion pictures, and moral rights for visual artists. 

In light of all that's happening internationally, Mr. Chairman, I 
think I owe it to you to give a brief report on some of the major 
developments. Since our testimony was prepared, we have conclud
ed the first meeting in Geneva of the Committee of Governmental 
Experts drafting a model copyright law. I have sent you a letter on 
this subject, Mr. Chairman, which I will make a part of my testi
mony, with your permission. 

Mr. KASTENMEIER. Without objection, that will be accepted, and 
your entire statement will also be made part of the record. 
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Mr. OMAN. Thank you, Mr. Chairman. 
I would like to discuss briefly the genesis of the model law 

project and what is at stake for the United States and how it may 
relate to the work of this subcommittee. Several U.S. international 
policy initiatives have suggested the utility of a model copyright 
law that would be acceptable to many nations. The attempt to 
devise a copyright standards code in the General Agreement on 
Tariff and Trade bears on this. 

Second, the increased trade-related bilateral efforts of the execu
tive branch to upgrade foreign copyright protection bears on this 
effort. 

I think it's generally conceded that a fair and widely approved 
model copyright law might be useful. 

The WIPO prepared a draft model and I expect it will be under 
discussion to at least the middle of 1990—probably longer. I can 
only briefly summarize the contents of the draft and highlight 
some of the major policy issues it poses for the United States. 

First, the model law's structure and approach is essentially Euro
pean. Many of the delegates to the meeting stressed the difficulties 
of accommodating civil and common law copyright traditions in a 
single model, and this will be a continuing problem. 

Second, the model demonstrates an interesting difference be
tween United States and foreign copyright laws, a difference that 
will take time to smooth out. Oversimplifying a little bit, the 
United States tends to be more receptive to technological author
ship as coming readily within copyright than are our European 
friends. We see the creation, for instance, of a sound recording as 
copyrightable creative authorship. The same is true with computer 
programming and the building of factual data bases. 

Although we reached broad agreement, on copyright protection 
for computer programs, in other areas the Europeans seemed more 
cautious about introducing new subject matter into copyright. 

On the other hand, the Europeans seem far more aggressive, at 
least in theory, in recognizing new exclusive rights for traditional 
categories of copyrighted works, including broad post-first sale 
rental rights, public lending rights, and rights to payment for pri
vate copying and photocopying. 

so the model law goes beyond present U.S. copyright law in sev
eral important and controversial respects, including the public 
lending right, the general commercial lending rights, royalties for 
private copying, and a compulsory license applicable to a very wide 
range of photocopying. The United States in Geneva greeted these 
provisions quite warily. 

Third, Mr. Chairman, the model law does not adequately recog
nize the work made for hire doctrine that is a tradition in U.S. 
copyright law. While the exact scope of employers' rights as au
thors of the works of their employees is controversial and they may 
change over time, we need some express option in the model law 
for employer authorship in protecting our interests. Right now 
those provisions are not there. 

Finally, there are provisions respecting requirements for techni
cal controls on equipment, such as we know in connection with the 
digital audiotape controversy. The model provisions are much more 
sweeping; they are not limited to DAT, for example, but I suggest 
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that Dr. Bogsch may have proposed them largely to promote inter
national debate on this important subject. 

Mr. KASTENMEIER. May I interrupt merely to inquire whether 
you are proceeding from the statement you've given us? It seems to 
me you're expanding considerably on what you have in your 24-
page text in describing the model law; is that correct? 

Mr. OMAN. You're correct, Mr. Chairman. I said in my preora-
tion that our people returned from the model law meeting after we 
had prepared the formal statement, and I apologize for this infor
mation not being in there but we will give you an updated version 
within the next 24 hours. 

What, you may inquire, does all this mean for the United States? 
The model law will not be a binding instrument, but it can be 

used by us and foreign countries as evidence of an international 
consensus on minimum levels of protection. But if it can be used by 
us, it can also be used against us by others to show that, for exam
ple, sound recordings don't have to be protected by copyright, and 
this would be important. 

So the entire exercise is important, not just in terms of specifics 
but on the relationship it has with our other attempts to protect 
our interests all over the world. 

To the extent that we can agree on a fair and workable model, it 
can be very helpful in our bilateral negotiations with countries 
whose copyright laws are not up to snuff. It also may help with our 
effort to get a GATT copyright standard adopted. 

As a corollary to this debate, Dr. Bogsch has proposed a study of 
the following issues, and I would hope that we would have a chance 
to discuss these with you, Mr. Chairman, over the next few weeks. 

One of Dr. Bogsch's proposals is a possible protocol to the Berne 
Convention that would deal with questions on which we have no 
international consensus and on which Berne is silent. Dr. Bogsch 
points to a few specific areas that would be covered by this possible 
protocol, including computer-generated works, sound recording pro
tection under copyright, lending rights, and the right of public dis
play. 

Such a protocol might establish rules on whether and how con
vention minima apply to such works and such rights. 

Second, Dr. Bogsch has proposed a new treaty to govern the set
tlement of disputes between States over the application of intellec
tual property convention obligations. This would cover not only 
copyrights, but patents, trademarks, sound recordings, presumably, 
and semiconductor chips. 

As a corollary to this proposal, he would propose an agreement 
that would set up an international dispute settlement mechanism 
within the WIPO for use by private parties. 

These will all be quite controversial and the initial reaction so 
far is one of interest tempered by great caution. These programs 
will not be authorized until the meeting of the WIPO governing 
bodies in September of this year and I hope to provide you within 
the next few weeks with more information to bring these ambitious 
ideas into clearer focus. 

Finally, Mr. Chairman, let me return to the domestic scene. The 
Copyright Office suggests two purely technical amendments to the 
Copyright Act. One amendment would correct technical errors that 
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occurred when the Senate at the last minute added amendments to 
the low power act. 

The other technical amendment relates to the scope of the statu
tory charge to the Copyright Office dating back to the 1976 Copy
right Act that required the Copyright Office to prepare reports at 
5-year intervals regarding library reproduction of works, which we 
know by the buzz word of the 108(i) report or the report on library 
photocopying. 

We think that, if the scope were slightly expanded to include 
new technological uses as they apply to library photocopying, the 
report might be more useful to you in helping you decide on your 
legislative agenda. 

I hope, Mr. Chairman, my comments today will assist the sub
committee in its oversight responsibilities. In particular, the Copy
right Office seeks this subcommittee's support for a fee increase. 
The costs of the Copyright Office are set at today's value. The 
Copyright Office needs the revenue to ensure that we manage the 
public record to meet the needs of the creative community and the 
public. 

Thank you very much, Mr. Chairman. I would be pleased to 
answer any questions. 

Mr. KASTENMEIER. Thank you, Mr. Oman. 
[The prepared statement of Mr. Oman follows:] 
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STATEMENT OF RALPH OMAN 
REGISTER OF COPYRIGHTS AND 

ASSISTANT LIBRARIAN FOR COPYRIGHT SERVICES 

Before the Subcomnlttee on Courts, 
Intellectual Property and the Administration of Justice 

Committee on the Judiciary 
House of Representatives 

101st Congress, First Session 
March 16, 1989 

Mr. Chairman and members of the Subcommittee, I am Ralph Oman, 

Register of Copyrights In the Copyright Office of the Library of Congress 

and Assistant Librarian for Copyright Services. I thank you and the 

Subcomnlttee staff for giving me the opportunity to appear here today. The 

Copyright Office looks forward to the continued benefit of your subcommit

tee's advice, counsel, and direction. In the exercise of your oversight 

responsibilities. 

I bel leve the past year was the most eventful year for American 

copyright since 1976, the year of passage of the Copyright Revision Bi l l . I 

base my belief primarily on the decision of the 100th Congress to adhere to 

the Berne Copyright Convention. Given the Increased importance of Intellec

tual property In International trade and the necessity of maintaining 

American competitiveness, the decision to promote high International 

standards of copyright protection through Berne adherence should bode well 

for this country. 

There are many matters that I wish to address in my testimony 

today. I will begin with an overview of the administration of the copyright 

law by the Copyright Office. Central to the discussion will be the proposal 

of the Copyright Office to Increase fees to account for Inflation. The 
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current fee schedule for Copyright Office services has been in effect for 

over 10 years. Inflation has cut the real price of the fees by 50 percentr 

The Copyright Office should recoup a greater proportion of the costs associ

ated with providing the service from those benefiting from the service. 

Costs which are not covered by the fees must be covered either by the 

taxpayer or a reduction In the level of service. 

In ray testimony I will additionally discuss the Copyright Office's 

implementation of two important pieces of legislation and two studies being 

conducted by the Copyright Office. In the last session of Congress, this 

Subcommittee was an activist on copyright matters through passage of the 

Berne Convention Implementation Act of 1988, and the Satellite Home Viewer 

Copyright Act of 1988. The Copyright Office is presently in the midst of 

implementing both pieces of legislation. Additionally, two Copyright Office 

reports are being prepared for Congress concerning colorization of motion 

pictures, and the scope of protection for works of architecture. 

In the 101st Congress, legislative Issues concerning or related to 

copyright will demand much of this Subcommittee's time and attention. My 

testimony will cover eleven areas where legislative activity may be likely, 

including design protection, sovereign immunity, colorization of motion 

pictures, and moral rights of visual artists. 

My last general topic will be the international developments over 

which this Subcommittee has oversight responsibilities. Primary among these 

developments is the upcoming diplomatic conference on a treaty for the 

protection of layout-designs of microchips to be held here In Washington 1n 

Hay. In addition, the World Intellectual Property Organization Is coordi

nating the creation and adoption of a model copyright act in order to make 
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the protection of intellectual property rights more effective throughout the 

world. 

I. ADMINISTRATION OF THE COPYRIGHT OFFICE. 

A. State of the Copyright Office. 

The Copyright Office is one of seven departments in the Library of 

•Congress, which Itself, of course, lies within the Legislative Branch. A 

central function of the Office is the examination and registration of claims 

to original and renewal copyrights filed by authors and other copyright 

owners. In 1988, the Examining Division of the Office examined over 627,000 

copyright claims, including renewals and mask works, and the subject matter 

included an enormous variety of books, music, motion pictures, sound 

recordings, dramatic works, works of art, and semiconductor chips. Before 

issuing a copyright registration, the Examining Division must determine that 

a work contains copyrightable authorship, and other legal requirements of 

the copyright law have been met. The Office also records assignments and 

other transfers of copyright and related documents, and certain notices 

pertaining to the recording of musical works and the termination of rights 

granted earlier by authors. 

The Copyright Office performs several other functions related to 

registration and recordation: our Cataloging Division prepares and 

distributes bibliographic descriptions of all registered works; it also 

provides basic cataloging for many of the Library's special collections. 

Our Information and Reference Division searches and reports, upon 

request, the copyright facts contained In our records, provides certified 

copies of certificates of registration, and assists the public In using our 
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f i les. In 1988 this Division prepared over 9,500 search reports and searched 

over 224,000 t i t les. I t also maintains a public information office to 

answer mail, telephone, and personal-visIt inquiries about the copyright law 

and registration procedures. Unlike some other federal agencies, we often 

deal directly with individual authors and users who are not generally 

sophisticated in copyright and the legal aspects of registration. In 1988, 

the Copyright Office handled over 490,000 public information reference 

services. Finally, the Division has an active publication program for the 

distribution, free-of-charge, of circulars and similar materials on 

copyright. 

A significant aspect of Copyright Office operations is Its role In 

contributing to the collections of the Library of Congress. Under section 

407 of the copyright law, two copies of works published in the United States 

under federal copyright protection must be deposited with the Copyright 

Office for the benefit of the collections of the Library of Congress. Due to 

the Berne Convention Implementation Act of 1988, the requirement that the 

copies contain a copyright notice was eliminated as of March 1, 1989. 

Deposits obtained through the Copyright Office are a principal base upon 

which the Library of Congress builds Its collections of books, periodicals, 

music, maps, prints, photographs, and motion pictures. Last year, the value 

of those Copyright Office-derived acquisitions was about $9.5 million. In 

many of these subject areas, copyright deposits form the greatest part of 

the Library's acquisitions. 

In addition to the functions described above, our Licensing 

Division collected substantial revenues for copyright owners under the 

compulsory licenses administered by the Copyright Office and the Copyright 
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Royalty Tribunal. Under the cable compulsory license for calendar year 1987, 

over 160 million dollars was made available to the CRT for distribution to 

copyright owners. Under the jukebox compulsory license for calendar year 

1988, the figure was more than six million dollars. The administrative costs 

of running the Licensing Division are deducted from the proceeds before the 

funds are transferred for distribution. 

B. Fee Increase Proposal. 

On January 18, 1989, the Librarian of Congress, James H. 

Billlngton, wr"ote the Chairman of this Subcommittee, Representative Robert 

Kastenmeler, requesting that section 708 of the copyright law be amended to 

double the current fee schedule. In addition, the proposal of the Copyright 

Office would allow the Register of Copyrights to adjust the fee schedule 

every five years to account for inflation. 

Since the current fee schedule took effect in 1978, inflation has 

cut the real price of the fees by 50 percent. In 1988, the Copyright Office, 

excluding the Licensing Division which is accounted for separately, spent 

slightly over 18 million dollars. The Copyright Office earned from fees 

slightly over seven million dollars. The shortfall between expenses and 

earned fees 1s made up by the U.S. Treasury. A doubling of the fee schedule 

would allow the Copyright Office to earn an additional seven mill ion 

dollars. 

Historically, earned fees for copyright services have never 

covered the entire operating budget of the Copyright Office, and there 1s no 

reason that they should. The Copyright Office performs some services that 

are not directly related to maintenance of the public record. Prominent 
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among the responsibilities are the public Information services undertaken by 

the Copyright Office, and copyright studies conducted by the Register's 

Office 1n response to Congressional requests. These activit ies should 

properly by supported from general tax revenues. 

Enactment of the Copyright Office's proposal would return the 

Copyright Office to Its historic ratio of earned fees versus Office 

expenses. I t would mean that Copyright Office would earn approximately 

fourteen million dollars 1n fees to set off the approximately nineteen 

million It takes to run the Office. Factoring In the almost 10 million 

dollars that the Library of Congress receives In deposits which are added to 

the collections, the operations of the Copyright Office would be more than 

self-sufficient. 

Since the last revision In fees, the Copyright Office has worked 

hard to keep costs 1n check. Unlike some federal agencies, the Copyright 

Office has no discretion 1n processing copyright claims. The Office cannot 

simply decide to do less work; an increased number of applications are 

submitted as more creative works are produced. Since fiscal year 1979, the 

Copyright Office workload has Increased 42 percent from 426,000 claims to 

605,000 In fiscal year 1987. During the same period, the staffing level has 

decreased 23 percent - from 641 to 495. Because personnel costs account for 

90 percent of the Copyright Office budget, the Office simply has no more 

room to maneuver. 

Enactment of the Copyright Office's proposal would raise the basic 

registration fee to $20 from the present $10. The vast majority of the fees 

earned come from this basic registration fee. At twenty dollars, the 

registration fee 1s st i l l a fantastic bargain. In order to register a claim 
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to copyright, examination by a professional examining staff is required to 

see that all the requirements of the law have been met. During the examina

tion process, correspondence is often necessary due to the complexity of the 

law and the frequent use of Copyright Office services by unsophisticated 

remitters. After registration, the claim is catalogued by a professional 

cataloguing staff. The Copyright Office knows of no comparable government 

service, requiring similar professional expertise, which is offered for less 

than twenty dollars. 

The fees earned by the Copyright Office are turned 1n to the U.S. 

Treasury. In the budgeting process, however, earned fees are taken into 

account in setting the appropriation of the Copyright Office. It 1s hoped 

that Increased earnings on the part of the Copyright Office will be taken 

into account in supporting continued automation of the Office. Handling 

increased workload with smaller staffing levels has required considerable 

investment in computers and other expensive equipment. In 1988, most of the 

examining staff received a personal computer to assist in correspondence and 

other office related work. In order to continue to provide the public with a 

high level of service, support for the continued automation of the Office 

must be maintained. 

The Copyright Office also seeks the Subcommittee's support for 

giving the Register the authority to adjust the fees for inflation at five 

year intervals. Over time, the appropriateness of the fee schedule will 

always be eroded as inflation drives up the costs of delivering the services 

while revenues for the services are frozen by law. While historically 

Congress has been willing periodically to adjust the fees, there has always 

been a considerable time lag before this adjustment is made. In today's 
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environment, only by achieving highly automated office operations can costs 

in the long run be held down. Considerable time lag between fee adjustments 

threatens Investment In new equipment and personnel which will be necessary 

to maintain efficiency in the future. Enactment of the fee-adjustment 

authority will assist the Office in long-range planning since there will be 

a limit to the time costs can outstrip revenues. 

In summary, the Copyright Office believes 1t can no longer 

confidently strive for greater office efficiency while it must spend money 

at today's costs and receive payment at a value fixed in another era. 

Raising the basic registration fee to twenty dollars would still represent a 

fantastic bargain given the professional services which are necessary to 

generate an accurate public record in a complex area of the law. The 

Copyright Office only seeks to restore revenues to the value that the 94th 

Congress determined they had when it enacted the 1976 Copyright Act. In 

light of the Copyright Office's success in completing more work with fewer 

people through the last decade, the Office respectfully solicits the 

Subcommittee's support for Its proposal. 

C. Implementation of Amendatory Legislation. 

1. Berne Convention Act. 

The Berne Convention Implementation Act of 19881 went into effect 

on March 1, 1989. While the legislation essentially took a minimalist 

approach whereby only the changes necessary for Berne Convention compati

bility were adopted, the amendatory legislation did make several significant 

modifications. Among the most important changes was the elimination of the 

1 Pub. L. 100-568, 102 Stat. 2853 (October 31, 1988). 
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copyright notice as a formality requirement, elimination of the registration 

requirement for filing copyright Infringement actions In federal - court for 

works of Berne Convention origin, and modification of the jukebox compulsory 

licensing provision. In order to Implement this legislation, I formed a task 

force within the Copyright Office to guide the Implementation process. We 

reviewed the regulations and practices to ascertain the changes required by 

the Berne Convention Implementation Act. We drafted new circulars explain

ing the significance of Berne Convention adherence and the revisions made 

by the Implementing legislation. We are revising obsolete circulars to 

reflect the changes in the law. We engaged In a staff training program to 

Inform Office personnel of the prominent provisions of the Berne Convention 

and the changes in U.S. law. Finally, we established an outreach program 

designed to address questions from the copyright community and the public 

concerning Berne Convention adherence. 

I am pleased to report that implementation is well on schedule. 

The new circulars have been completed on schedule, and new examining 

practices are in place. 

2. Satellite Carrier License. 

The "Satellite Home Viewer Act of 1988" went into effect on 

January 1, 1989, and the Copyright Office has already taken steps to 

implement the new satellite carrier compulsory license created by the Act. 

Immediately after the Act became effective, the Office published a "special 

announcement" highlighting the terms and conditions of the new satellite 

carrier license, and outlining what types of Information would be required 

from satellite carriers seeking to avail themselves of the new license. The 
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special announcement was mailed to known satellite carriers, the networks, 

and other Interested parties. 

On February 28, 1989, the Office published In the Federal Register 

a notice of Its proposed rules to Implement the satellite carrier license, 

and Invited public comment. The proposed rules track the filing requirements 

of the cable compulsory license, but contain several variations. Although 

the yearly accounting periods are the same for both the cable and satellite 

licenses, (January 1 to June 30 and Julv 1 to December 31), we propose a 

shorter filing period for satellite carrier statements of account and 

royalty fees (30 days Instead of 60 days as Is the case with the cable 

license). The 30 day filing period 1s reasonable because It Is easier to 

prepare the statement of account and calculate the royalty fee. The 

satellite carrier royalty fee 1s calculated on a monthly basis, with a flat 

fee charge of twelve cents per subscriber per superstatlon signal received, 

and three cents per subscriber per network station signal received. Policies 

established under the cable license regarding corrections and execution of 

statements of account, supplemental payments and refunds are virtually 

Identical to those proposed for the satellite carrier license. 

The Copyright Office Is currently developing the actual statement 

of account form, and Invited public comment and suggestion at an Informal 

meeting held on March 14, 1989. The form Is expected to be available 

sometime In May, well before the filing deadline for the first accounting 

period. 
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D. Copyright Offtee Studies. 

1. Works of Architecture. 

Consideration of the Berne Convention Implementation Act of 1988 

raised Issues concerning the extent of U.S. protection for works of 

architecture. Article 2(1) of the Paris text of the Berne Convention 

enumerates "works of architecture" as material eligible for copyright 

protection. In the hearings on the Berne Adherence bills, no consensus 

arose as to whether the Berne Convention required the U.S. copyright law to 

be modified on the subject of works of architecture. Applying the philosophy 

of the minimalist approach, no change was made pending further study of the 

Issue. 

Pursuant to a request from this Subcommittee, the Copyright Office 

published a notice of Inquiry on the subject of works of architecture 1n the 

Federal Register of June 8, 1988. The Office's Inquiry touches on three 

broad areas: (1) the type of copyright and other forms of protection (I.e., 

contractual, trade dress, unfair competition, etc.) currently accorded works 

of architecture and works related to architecture; (2) the need. If any, for 

protection beyond that now available Including whether perceived defi

ciencies are capable of resolution through private consensual arrangements; 

and (3) the laws and actual practices of foreign countries In protecting 

works of architecture and works related to architecture. He plan to complete 

the study during the first session of this Congress. 

2. New Technology and Audiovisual Works. 

Although It'1s unusual for copyright Issues to gain high public 

profile, the Issue of colorlzatlon of black and white motion pictures 

clearly generated wide spread public debate. Due to the continuing contro-
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versy, this Subcoimilttee requested the Copyright Office to conduct an 

Inquiry on the effect new technologies such as colorlzatlon, time compres

sion, and panning-and-scannlng have on the creation and exploitation of 

audiovisual works, Including motion pictures and television programming. 

On September 8, 1988, the Copyright Office held a hearing on the 

Impact of new technologies on the creation of audiovisual works. The 

Copyright Office sought Information in four broad areas: (1) the nature and 

Impact of the technology; (2) the contractual practices underlying the 

creation of audiovisual works; (3) foreign practices with respect to new 

motion picture technologies; and (4) suggestion; for possible future 

legislat ive action. A report on the findings of the Copyright Office was 

f i l ed on March 15, 1989. 

I I . LEGISLATIVE ISSUES 

Due to the Increasing Importance of intellectual property, this 

Subcommittee wi l l l ikely find that numerous copyright issues w i l l compete 

for I ts attention. This statement wi l l br ief ly discuss eleven issues that 

may arise 1n the 101st Congress: sovereign immunity, design protect ion, 

visual artists/moral r ights, colorlzatlon, software rental, work for hire, 

0AT/hometap1ng, performers' royalt ies, source licensing, cable-must carry-

syndex, and hospital VCR exemption. 

1. Sovereign Immunity. 

Several copyright cases have recently held that the Eleventh 

Amendment of the Constitution establishes state immunity from suit for money 

damages in copyright infringement cases. In general, the courts base these 

cases on a finding that Congress did not clearly express an intention to 
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abrogate the Eleventh Amendment in the language of the Copyright Act. In 

June 1988, the Register of Copyrights issued to Congress a report entitled 

COPYRIGHT LIABILITY OF STATES AND THE ELEVENTH AMENDMENT which recommended 

that Congress clarify its intent regarding sovereign immunity. Chairman 

Kastenmeier has introduced a bill (H.R. 1131) to make this clarification. 

The companion bill in the Senate, S. 497, was introduced by Senator 

DeConcini. 

2. Design Protection. 

Recent concern over American competitiveness has rekindled 

Interest 1n sul generis design protection for useful articles. Currently, 

the copyright law can extend to utilitarian articles only to the extent 

pictorial or sculptural features are separately Identifiable from the 

utilitarian aspects of the article. The design patent statute, moreover, 

limits its protection to designs able to meet a novelty standard. Some 

American manufacturers argue that the current means of protecting designs 

are insufficient in today's competitive environment. Hearings on design 

proposals which would base protection on an originality standard were held 

in both the Senate and the House in the 100th Congress. 

3. Visual Artists/ Moral Rights. 

During the 100th Congress, both houses held hearings on proposals 

to expand the rights of visual artists. The bills would- have protected 

visual art ists from the mutilation or destruction of their works and 

provided for resale royalties. In general, the b i l l s ' "moral rights" 

provisions produced-1 i t t l e open opposition, while the resale royalty 

provision was highly controversial. The Issues will likely be raised anew 1n 

the 101st Congress. 
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4. Colorlzatlon. 

In the first session of the 100th Congress, H.R. 2400, 100th Cong. 

1st Sess. (1987) was Introduced concerning the widely reported Issue of 

colorlzatlon. Entitled the FILM INTEGRITY ACT OF 1987, the proposal would 

have given the screenwriter and director of a film the right of consent for 

any alteration of their work. If any alteration, including colorlzatlon, of 

a motion picture occurred without the consent of the artistic authors of 

such work, there would be no copyright In the work. The rights of the screen 

writer and director, however, would have been assignable. Shortly after 

hearings were held on the Gephardt bill, Representative Hrazek pressed for, 

and ultimately succeeded In obtaining, a rider to the Interior Department 

appropriations bill which resulted In the Film Preservation Act of 1988.2 

The law sunsets 1n three years. In the 101st Congress, broader legislation 

may be sought. 

5. Software Rental. 

In 1984, Congress passed the "Record Rental Amendment of 1984," 

giving copyright owners of sound recordings the right to control commercial 

rental of phonorecords. In the 100th Congress, a bill was Introduced In the 

House proposing to give copyright owners of computer programs similar 

control over the rental or lease of computer software. Senator Hatch held a 

field hearing on the subject In the Senate, although no bill was formally 

Introduced. 

2 Pub. L. 100-446, 102 Stat. 1782 (September 27, 1988), amending 
title 2, U.S.C., section 178. 
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6. Work for Hire. 

In the last Congress, Senator Thad Cochran introduced a bill, 

S. 1223, 100th Cong. 1st Sess. (1987), substantially restricting the 

application of the work for hire doctrine. The bill would eliminate from 

section 101 of the Copyright Act most of the categories of works that can 

constitute a work for hire when they are specially ordered or commissioned. 

Except for motion pictures, only employees receiving salaries and other 

standard employment benefits could be employees for hire under the provi

sions of the bill. The Supreme Court granted certiorari in a case^ involving 

the work made for hire issue and is expected to rule in the case before the 

end of its current term. In all likelihood, controversies concerning 

application of the work for hire doctrine will reappear in the 101st 

Congress. 

7. DAT/Hometaping. 

Concern over the introduction of d igi ta l audio recording devices 

capable of reproducing compact discs led to proposals being introduced in 

both houses of the 100th Congress which would have required the devices to 

include copy-code scanners. The shipment in interstate commerce of DAT 

machines that do not contain copy-code scanners would have been banned for 3 

years after enactment. The National Bureau of Standards conducted tests on 

the system to determine i ts effect on the quality of the recording. The 

tests found signif icant degradation of sound. Unless the system is 

improved, this proposal seems dead. Interest in a royalty-based solution 

3 Community for Creative Non-violence, et a l . v. James Earl Reid, 
No. 88-293. 
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may be revived, especially since the refusal of record producers to record 

In the DAT medium has effectively Inhibited sales of this equipment. 

8. Performers' Royalties. 

The Issue of whether a right of publ 1c performance in a sound 

recording should be recognized in the copyright law has arisen in Congress 

on a number of occasions. Most proposals advancing such a right would 

subject the right to compulsory licensing, with the proceeds divided among 

the copyright owner of the sound recording and the performers. To date, 

broadcasters have successfully opposed all efforts to recognize such a 

right. Although no proposal advancing a public performance right in sound 

recordings was introduced in the 100th Congress, the issue might surface 

again in the 101st Congress. 

9. Source Licensing. 

In both the Senate and the House of Representatives In the 100th 

Congress, bills were Introduced which would have prohibited the conveyance 

of a copyrighted audiovisual work to nonnetwork television stations without 

simultaneously conveying the right to perform in synchronization any 

copyrighted music contained in the work. Under the bills, local broadcasters 

would be able to go directly to the source - the producer/copyright owner-

and negotiate for the broadcast right for the underlying music at the same 

time as they are negotiating for rights to broadcast the audiovisual work. 

This system, known as source licensing, would replace the current blanket 

licensing system run by the performing rights societies for the benefit of 

composers and music publishers. The bill is strongly opposed by composers, 

music publishers, the performing rights societies, and motion picture 

producers. The controversy may be revisited In the 101st Congress. 



24 

- 17 -

10. Cable - Must Carry - Syndex. 

In the 100th Congress, a number of bills were Introduced linking 

eligibility for cable compulsory license under the copyright law to 

compliance with the FCC's "must carry" rules. In 1985, these rules were 

found by the U.S. Court of Appeals for the District of Columbia to violate 

the First Amendment. See Qulncy Cable TV Inc. v. FCC, 768 F.2d 1434 (D.C. 

C1r. 198S). A second set of rules was also Invalidated. Enactment of the 

proposals would make availability of the compulsory license contingent upon 

the carriage by cable television of local signals, as defined by FCC rules. 

Consideration of the "must carry" proposals 1n the 101st Congress could 

ultimately affect the statutory compulsory license 1n the copyright law, and 

the FCC's re Imposition of syndicated exclusivity. 

11. Hospital VCR Exemption. 

In the 100 t<Congress, Senator Roth Introduced S. 2881, a bil l to 

amend the copyright law to permit generally the unlicensed viewing of videos 

in hospitals. Under the current law, the viewing of videos In the common, 

public areas of a hospital Is considered a public performance and subject to 

licensing. The bil l would amend the copyright law to exempt the performance 

or display of a work by means of a video cassette recorder and a television 

set from copyright Infringement, provided the performance or display occurs 

1n a hospital, hospice, nursing home, or other group home providing health 

or health-related care and services to individuals on a regular basis, and 

provided that there 1s no direct charge to see or hear such performance or 

display and that no further transmission of the performance or display is 

made to the public. 
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I I I . INTERNATIONAL DEVELOPMENTS 

A. Diplomatic Conference on Treaty Protecting Semiconductor Chips. 

Passage In the United States of the Semiconductor Chip Protection 

Act of 1984 galvanized International attention on the desirabil i ty of 

prohibiting piracy of semiconductor chip designs. That Act not only 

proh ib i ts such piracy In the United States, but attempts to advance 

International protection abroad. The Act authorizes the establishment of 

b i l a t e ra l re la t i ons , e i ther through a Presidential proclamation under 

section 902, or the section 914 interim system of International protection 

administered by the Secretary of Commerce. The Act additionally authorizes 

establishment of protection of foreign nat ionals through mu l t i l a te ra l 

conventions. 

The most advantageous form of Internat ional protect ion Is 

membership in a multi lateral convention. Bilateral arrangements, especially 

i f they persist over decades, are cumbersome and lead to a hodge-podge qui l t 

of r ights world-wide, which are frequently subject to disparate procedures 

and formalities as a condition of r ights. Pursuant to the goal of creating a 

new treaty, the World Intellectual Properly Organization convened four 

meetings of Committees of Experts (held 1n November 1985, June 1986, April 

1987, and November 1988) to study a draft treaty for the protection of 

layout-designs of microchips. This May, a diplomatic conference w i l l be 

held here in Washington hopefully to f inal ize the treaty provisions. 

The preparatory meetings were well attended by representatives 

from the industrialized nations, developing countries, and the socialist 

block. Throughout the meetings 1t has been apparent that serious divergent 

viewpoints exist between the industrialized nations and the developing 
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countries. The Industrialized nations look to the treaty to stop piracy of 

microchips. Developing countries appear to be Interested In the treaty from 

the standpoint of promoting transfer of advanced technology. 

Most of the efforts of the Director General of WIPO have been 

towards bridging the differences between the Industrialized nations and the 

developing countries. The present draft, which will be deliberated In the 

diplomatic conference, makes several Improvements over earlier drafts. It 

Incorporates consultation procedures for resolving disputes. Inclusion of 

this provision has been strongly supported by the United States in the 

preparatory, meetings. As the new treaty title suggests, the focus of 

protection 1s on the layout-designs (topographies) of microchips, which Is 

an Improvement over the former focus on "Integrated circuits." If a new 

treaty can be achieved, .a-major goal of the Semiconductor Chip Protection 

Act will be realized. 

B. HIPP Model Copyright Law Meeting. 

In the area of international copyright and intellectual property 

protection, the World Intellectual Property Organization (WIPO) 1s coordi

nating the creation and adoption of a model copyright law. The objective of 

the model code 1s to make protection of Intellectual property rights more 

effective throughout the world by (1) establishing norms or standards of 

protection, (2) raising the level of enforcement for violations of rights, 

and (3) creating stricter sanctions for Infringement. 

Item PRG.04 of the Program and Budget of WIPO for 1988-89, 

entitled "Setting of Norms in the Field of Intellectual Property 
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V > v . 
Particularly Under the Paris and Berne Conventions, describes the nature 

and form of the norms to be proposed: 

The norms (standards) will take the form of guide
lines or model provisions for national or regional 
legislation and, In respect of questions for which the 
conclusion of a multilateral treaty has serious chances 
of being successful, the norms (standards) will take the 
form of draft treaties. Guidelines are indications of 
how to achieve certain objectives, and 'model' provi
sions are mere examples ('models'). Either may or may 
not be obligations for anyone. 

In the field of literary^and artistic works, uniform 
solutions, In the form of guidelines or model provisions 
for legislation, will be proposed.... Such proposals 
wilt be partly based on the principles worked out for 
nine categories of works The guidelines or model 
provisions will strictly conform to the letter and 
spirit of the Berne Convention. 

The "principles worked out for nine categories of works" were discussed at a 

series of meetings of committees of government experts convened jointly with 

UNESCO in the 1986-87 blennlum and in the first half of 1988. The principles 

and comments discussed by the various committees of governmental experts 

were reviewed and completed by the Committee of Governmental Experts on the 

Evaluation and Synthesis on Various Categories of Works In Geneva during 

June and July of 1988. 

The Committee of Experts on Model Provisions for Legislation in 

the Field of Copyright convened in Geneva, Switzerland for February 20 to 

March 3, 1989 to discuss the most recent draft of model copyright provi

sions. Although the provisions are generally compatible with U.S. 

law, certain provisions presented some difficulties. For example, the draft 

model law defines an "author" as solely the physical person who creates a 

work. U.S. copyright law permits the owner of a work made for hire (usually 

an employer) to also be an author, and this designation has significance for 
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other"provisions of U.S. copyright law. Another conflict is that the draft 

provisions do not bring sound recordings within the protection of copyright. 

The U.S. delegation to the Geneva meeting vigorously argued for a change in 

the draft 1n this respect because of the serious Impact 1t would have on the 

U.S. sound recording industry. I am cautiously optimistic that the next 

draft model law will accommodate sound recordings. Other major areas of 

concern Include computer programs, compulsory licensing, and technological 

solutions to copying presented by the draft. At the recently concluded 

meeting, discussion of certain chapters of the model law (contract and 

licensing; hardware and technological solutions; and provision for develop

ing countries) was postponed until a second meeting in November 1989. The 

entire model law proposal will be discussed again at a meeting In 1990. 

IV. TECHNICAL AMENDMENTS TO THE COPYRIGHT ACT 

The Copyright Office could suggest two technical amendments to the 

Copyright Act. 

First, Public Law 99-397, the "low power act,"4 contained certain 

technical errors (paragraphs were renumbered Incorrectly) as part of an 

amendment eliminating the initial reporting and filing requirements formerly 

imposed on cable systems under section 111(d) of the Act. 

Second, the Copyright Office has now prepared two reports (in 1983 

and 1988) pursuant to section 108(i) of the Copyright Act. The Office has 

observed problems with respect to library reproduction of works by means 

other than photocopying, but the reporting authority of section 108(1) does 

not clearly extend to the new technological methods of reproduction and-

4 Act of August 27, 1986, 100 Stat. 848. 
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dissemination. I f the Congress wishes to receive further reports regarding 

library reproduction of works, it would seem advisable to clarify that the 

new technological uses are a suitable subject for the report. The Office 

could suggest the following amendment. 

Strike the last sentence of section 108(1) and Insert the 

following in Its place: 

"The report should also describe any problems 

that may have arisen, including those 

concerning new technological means of library 

reproduction and electronic dissemination of 

works, and present legislative or other 

recommendations, 1f warranted." 

V. CONCLUSION 

I hope my comments today will assist the Subcommittee in its 

oversight responsibilities. In particular, the Copyright Office seeks this 

Subcommittee's support for a fee increase to account for Inflation. The 

costs of the Copyright Office are set at today's value. The Copyright 

Office needs revenue at today's value 1n order to insure that the public 

record is managed In a manner responsive to the needs of the creative 

community and the public. 

19-607 0 - 8 9 - 2 
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Statement of Ralph Oman 
House Subcommittee on Courts, Intellectual 
Property, and the Administration of Justice 

March 16, 1989 

The Copyright Of f ice is one of seven departments in the Library of 
Congress. In 1988, the Examining Div is ion of the Copyright Of f ice examined 
over 627,000 copyr ight c la ims, including an enormous v a r i e t y o f books, 
music, motion p ic tu res , sound recordings, dramatic works, works of a r t s , and 
semiconductor ch ips. The Information and Reference Oiv is ion prepared over 
9,500 search repo r t s covering 224,000 t i t l e s , and handled over 490,000 
publ ic information serv ices. Through Copyright Of f ice-der ived acqu is i t i ons , 
the L i b r a r y added to i t s co l lec t ions works valued at 9.5 m i l l i o n . The 
Licensing D i v i s i o n c o l l e c t e d over 165 m i l l i o n d o l l a r s f o r c o p y r i g h t 
claimants under the cable and jukebox compulsory l icenses. 

The Library of Congress and the Copyright Of f ice request t h a t 
s e c t i o n 708 o f the copyr ight law be amended to double the current fee 
schedule and to al low the Register d isc re t ion to adjust the fee schedule 
every f i ve years to account for i n f l a t i o n . 

Since the current fee schedule too e f f ec t in 1978, i n f l a t i o n has 
cut the real pr ice of the fees by 50 percent. Enactment of the Copyright 
O f f i c e ' s proposal would re turn the Copyright Of f ice to i t s h i s t o r i c r a t i o of 
earned fees versus Of f ice expenses. 

The Copyright Of f ice is presently in the midst of implementing two 
important pieces of l e g i s l a t i o n : the Berne Convention Implementation Act of 
1988, and the S a t e l l i t e Home Viewer Act of 1988. Add i t i ona l l y , two Copyright 
Of f ice reports are being prepared for Congress concerning co lo r i za t i on of 
motion p i c tu res , which was forwarded on March 15, 1989, and the scope of 
pro tect ion for works of a rch i tec tu re . 

Numerous copyr ight issues w i l l compete for the a t ten t ion of th i s 
Subcommittee. Copyright issues l i k e l y to ar ise in the 101st Congress include 
sovereign immunity, design p ro tec t i on , v isual a r t i s t /mora l r i g h t s , co lo r i za 
t i o n , software r e n t a l , work for h i r e , DAT/hometaping, performers' r o y a l t i e s , 
source l i c e n s i n g , cable-must carry-syndex, and hospi ta l VCR exemption. 
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Mr. KASTENMEIER. Before asking any questions, I'd like to yield 
to my colleague from California, Mr. Moorhead, to determine if he 
has any opening statement or any comment he would like to make. 

Mr. MOORHEAD. I did have a brief opening statement and -I was 
going to submit it for the record but I think I summarize part of it 
because it deals with something that's important to you folks. 

I certainly want to welcome you here today, although what I'm 
about to say applies primarily to the Copyright Office, it's also im
portant to the Tribunal. This type of hearing is primarily introduc
tory and scheduled by our chairman at the beginning of each Con
gress. It's purpose is primarily to acquaint our new members of the 
subcommittee with our overall jurisdiction and responsibility. 

Ten years ago, through this type of hearing, this subcommittee 
learned almost by accident that our Patent and Trademark Office 
was in bad shape. The reason that Office was in such poor condi
tion was that the Department of Commerce would send a Patent 
Commissioner up here year after year, and they would tell us how 
great everything was and how well they were doing. Over time, 
that approach resulted in the development of an office that was an 
international embarrassment. That's not the case now. Due to the 
leadership of our chairman, Bob Kastenmeier, and the hard work 
of this subcommittee, we can today point to the Office with pride 
as being the forefront of patents and trademarks. 

I point this out only because it may be relevant to the Copyright 
Office. Fortunately, the Copyright Office is not in the condition the 
Patent Office was 10 years ago. But my point is that these agencies 
must have the support and resources necessary to do the type of 
job that we expect. 

What concerns me, for example, is that since the fiscal year 1979, 
the Copyright Office workload has increased 42 percent, while 
during that same period the staffing level of that Office has de
creased 23 percent. This decrease occurred not because of modern
ization or efficiency, but because of less and less money available to 
get that job done. 

I think it's important we look into the situation today and that 
we correct any problems there before it does become a serious prob
lem for us. I certainly agree with you, you need more funds. 

Mr. OMAN. Thank you very much for those kind words. 
Mr. KASTENMEIER. You have raised a couple of issues—Mr. Moor

head referred to one of them—the increase in fees, and I think on 
the surface something we would be interested in. 

Of course, on the other hand, these fees are regarded in some 
quarters as use taxes. I'm not sure that you cleared this with the 
White House, have you? I know the White House has said no new 
taxes, but whether they need to raise the old taxes or not is an
other question, apparently. 

I don't know whether you've preliminarily explored with the 
users of the Office, have you, to determine whether 

Mr. OMAN. We have had some tentative discussions with the 
users, and as we expected, there's support in some quarters and 
lack of support in other quarters, and even in certain quarters, 
open hostility. 

But I think that all the parties would recognize that this is not 
an attempt to sock additional costs against those who can least 
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afford it. The authors all recognize the fact that unlike prior to the 
1976 act, copyright registration is now entirely voluntary. If some
one cannot afford the $10, or the proposed $20, they do not have to 
register with the Copyright Office and they get full copyright pro
tection. They don't get certain benefits that come from registration 
such as the right to statutory damages and attorney fees, and the 
right to use their certificate to establish the prima facie validity of 
their copyright. But they do get copyright protection, and that is 
an important difference in the law which you brought about in 
1976. 

In fact, the increase is merely a restoration of the balance be
tween the public interest and the services provided to the users 
that you established back in 1976. 

Mr. KASTENMEIER. I expect we can, of course, at some point go 
into this in greater detail. I would also be interested in whether 
this would be any disincentive to register, given, as you point out, 
the voluntary nature of whether one has to register in the first 
place, whether you would expect thereby to have fewer registra
tions as a consequence. 

Mr. OMAN. Historically, Mr. Chairman, there has been a slight 
dip in the number of registrations after a fee increase. But histori
cally, also, that dip has been recovered within 1 year and the trend 
continues its inexorable rise thereafter. 

Mr. KASTENMEIER. Of course, we are also pleased to hear at some 
length about the model law being contemplated. I think we would 
want to hear from you further on that, perhaps another time as 
well. 

As one who has seen and seeks, for example, to have our Semi
conductor Chip Act used as a model worldwide, I have no objection, 
obviously, to models and to emulating models'. What does concern 
me, I guess, out of caution, is the implications of the model suggest
ed for the United States; that is to say, that it varies from the 
United States, as you point out, works for hire; how recordings are 
treated, many other areas. 

I say that because I am well aware that when we examine adher
ence to the Berne Convention we had many parties who had at the 
outset very grave reservations because of the implications of adher
ing to Berne, what that means for the U.S. law either specifically 
or by suggestion. I guess we will face the same reservations about 
an international model law, which, while we would not have to 
adhere, would not be, as you say, binding on us, would, nonethe
less, suggest that parties in this country have a basis for seeking 
change in our own domestic laws based on a model international 
law on copyright; one that we, for the most part, would like to see 
applied to developing nations and others who may not have a so
phisticated copyright law, if a law at all, currently. 

Do you have any further comment on the implications for us in 
terms of our own domestic law and whether one could expect reser
vations about the U.S. interest in an international model copyright 
law? 

Mr. OMAN. As I mentioned, it could work in our favor in terms of 
us promoting our copyrights, or it could be used against us in cer
tain areas. But it has been my experience, Mr. Chairman, that the 
United States has been very proud of its own copyright traditions, 



33 

has given full consideration to any proposed changes in these copy
right traditions, even when its copyright law has been out of step 
in major ways with the rest of the world. 

The jukebox exemption endured in the United States for 70 years 
after it had been eliminated in the copyright law of many other 
countries. The manufacturing clause endured for almost 100 years 
before it was finally put out of its misery in connection with the 
1976 revision and efforts subsequent thereto. 

So the model law is there on the table for the U.S. Congress to 
consider, but it would impose no obligation on you and would 
really be a guide or a lodestar for you to use in judging what direc
tion you would like to take. 

Mr. KASTENMEIER. Thank you. 
I have a brief question and then I'll yield to my colleagues. 
With respect to my request for your Office's study of architectur

al works, we were informed I believe that such a report might be 
completed by May 1. And I know you've been very busy, you just 
completed the report this last week and presented it to us yester
day. 

What is the current status of that report? 
Mr. OMAN. We have consulted with American architects and 

legal scholars, and with European experts. We have discussed the 
issue with copyright specialists from the Max Planck Institute in 
Munich. We have done preparatory work in terms of gathering ma
terials. 

We have not actually sat down to start writing yet but that is 
the next order of business and I suspect that we will be able to 
meet the May 1 deadline. 

Mr. KASTENMEIER. Thank you. 
The gentleman from California, Mr. Moorhead. 
Mr. MOORHEAD. I want to commend you especially for your testi

mony this morning and the good job that you and your staff do on 
a day-by-day basis. I know when you're in a position like you are 
you get a lot more criticism and people just don't tell you what a 
good job you are doing. But I think it's important that people rec
ognize that you are doing a fine job down there. 

Mr. OMAN. Thank you very much, Mr. Moorhead. 
Mr. KASTENMEIER. If my colleague will yield, I'd like to join him 

in that, excepting that I don't know that you received a great deal 
of criticism, do you? 

Mr. MOORHEAD. Anybody in government that doesn't is in hiding. 
What amounts for the most of your registrations—books, records, 

magazines, what area do you get the most of? 
Mr. OMAN. Books, certainly; music is a large category. We divide 

them up not by easily definable categories. We have a category 
called performing arts, which includes sound recordings and other 
musical works. We have the category that involves textual materi
al; that is not only books but computer programs. There's a visual 
arts category that includes games and toys, as well as works of art 
such as painting and sculpture. 

Ms. Schrader has vast experience in that area, having actually 
worked in the Examining Division at one point. Let me ask her for 
her opinion. 
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Ms. SCHRADER. Mr. Oman really has summarized it. The book 
category traditionally has been about one-fourth of our registra
tions; periodicals another fourth; music represents 25 percent or 30 
percent of the registrations; leaving about 20 to 25 percent for all 
of the other categories, which have been mentioned at the hear
ing—motion pictures, sound recordings, and so on. Each of the cate
gories does seem to be growing, and that, of course, reflects the cre
ative output of the United States. 

Mr. MOORHEAD. I know that you are asking to raise the amount 
of copyright books from $10 to $20. It must take a number of hours 
and paperwork alone to complete the process. Then you get a hard
back book and it sells somewhere around $20 to $30 a copy. That 
extra $10 raise, you couldn't even go to Bob's Big Boy with a couple 
of people and have dinner. I am surprised that you get any kind of 
opposition. 

How do you account for that? 
Mr. OMAN. Authors claim that they already contribute $10 mil

lion to the operation of the Government by contributing two copies 
of the best edition of their works and having that absorbed by the 
collections of the Library of Congress. 

This, I think, slightly overstates their contribution. Certainly it 
doesn't cost the publisher $20 to produce the book. The actual cost 
of the item is probably in the order of 75 cents to a dollar. The 
price that you pay for a book does not bear directly on the cost of 
producing that book—the cost of paying the author, paying the 
printers, just absorbing the entire cost of the production of the 
work. 

So when they say they contribute a book worth $20, they are not 
actually contributing out of their pocket $20; they are maybe con
tributing 75 cents to a dollar. But still they claim that they are 
making a substantial contribution already. 

Second, they maintain that in fact the Copyright Office public 
record system does not benefit them personally. It benefits the cre
ative process in the United States. It carries out the constitutional 
mandate to promote the progress of science and the useful arts. 
And that since this does promote this great public purpose, they 
should not be asked to bear an unfair burden in supporting the 
system. 

But I think the short answer to that is that we are not asking 
them to support the burden of the entire system. Their contribu
tion, I think, is fairly related to the benefits they get. They should 
pay for two-thirds of it, and the public should pay for one-third of 
it. I think that's on balance a fair deal. 

Mr. MOORHEAD. Many of them are proud having their book in 
the Library of Congress, too. 

Mr. OMAN. It is an added psychic boost to know that it's part of 
the permanent cultural history of this country. 

Mr. MOORHEAD. I haven't had a chance to read it entirely, but 
the report issued yesterday does cause concern. I can tell you, at 
least with this Member, that there's no great enthusiasm going 
into that subject again because a lot of our people that supported 
entry into the Berne Convention would oppose expanding moral 
rights. And if they felt that that's coming up immediately, you 
would have lost a lot of the group that was willing to support the 
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entry into the Berne Convention. So it dims enthusiasm for some
thing that I feel is a major event. 

I didn't get the idea from your report, from what I have heard of, 
that you were really urging us to go a long ways in this direction, 
but you thought the subcommittee should look into the issue in the 
future. 

Is it stronger than that? 
Mr. OMAN. No, I think that sums it up, Mr. Moorhead. Regard

less of what you did last year in taking the historic step toward the 
Berne Convention, I think this debate on moral rights would have 
been with you. Certainly Senator Kennedy and Congressman Mar-
key's bills on moral rights for visual artists would have forced the 
issue on you whether we liked it or not. I don't think that the out
come of the debate is going to be determined by adherence to 
Berne Convention. 

We have done, in the implementing legislation, all we have to do 
in regard to moral rights. We have a sufficient level of moral rights 
in this country now to satisfy the requirements of the Berne Con
vention. So I'd say the debate that follows has no relationship to 
the Berne Convention—it really is for you to decide what is in the 
best interest of this country. 

Mr. MOORHEAD. Thank you again, very much. 
Mr. KASTENMEIER. The gentleman from Illinois, Mr. Sangmeister. 
Mr. SANGMEISTER. Thank you, Mr. Chairman. As a new member 

of the committee, some of my questions are going to be very basic, 
but as I understand it, Mr. Chairman, this is for the edification of 
some of the younger members. Being a practicing lawyer, I have 
never practiced any copyright law at all. 

Be as brief as you can, because, obviously, this is knowledge that 
everyone else on the committee has, but what about the Berne Con
vention? Was our country the motivating factor to put that togeth
er? What countries participated? Give me a little background on 
that. 

Mr. OMAN. Yes, sir. The Berne Convention has an ancient histo
ry and the United States really had very little to do with the incep
tion of it. It relates back to the efforts of the great French author 
and poet, Victor Hugo, in the 1850's and 1860's, complaining that 
the Swiss and the Belgians were ripping him off and pirating his 
works. He put together a group of authors from various European 
countries urging that an international convention be developed to 
extend protection to foreign authors. 

They met under the auspices of the various governments in 
Berne, Switzerland, in 1886. Maimy European countries participat
ed, but there were a few countries from around the world. Haiti, 
for instance. The United States was there only as an observer. 
These countries put together the Convention and that has been the 
basis for international copyright cooperation and protection ever 
since. 

Back in the early 1950's, the United States—its law still very 
much out of sync with the laws of the rest of the world—decided 
that it couldn t live by itself independently, since its works were 
becoming more and more important on a worldwide basis. It orga
nized many of the same countries into another competing conven
tion called the Universal Copyright Convention. This was finally 
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ratified in 1954. The United States was a member, and leader in 
that effort. 

But, to accommodate the U.S. law and some other laws, it provid
ed only a modest level of international protection. To join the 
treaty, you had to give national treatment protection to foreign au
thors. This was fine with the United States when we had several 
unusual aspects to our law. 

But now, with U.S. works becoming increasingly important inter
nationally, it was no longer in our advantage to have that low level 
of protection. And by joining the Berne Convention, we increased 
the prestige of that organization; we helped build the international 
consensus for high standards throughout the world, and we are 
able to use that to leverage the other countries of the world to give 
U.S. works a high level of protection. 

We have finally put our laws in sync with those of the rest of the 
civilized world which is very much in our interest. It was a mys
tery to our European partners why we didn't do this 80 years ago. 

Mr. SANGMEISTER. As I understand it, you are trying to work 
toward a uniform law; is that what you were indicating? 

Mr. OMAN. The conventions really don't insist on uniformity. 
What they do is they insist on national treatment. In other words, 
you have to protect foreign authors at the same level you protect 
your own domestic authors. There are certain minimal levels 
within that; under the Berne Convention you do have to extend 
copyright for the life of the author, plus 50 years, which is a long 
time. We finally did that in 1976, under Chairman Kastenmeier's 
leadership. 

But basically, all that you accomplish is to win the promise of 
equal protection. It's not necessarily uniform law, though there are 
certain minimal standards that are required. 

Mr. SANGMEISTER. Let's say I compose a piece of music and I get 
a copyright here in the United States. And somebody, not even 
trying to hide it, there's an absolute copy of that, and attempts to 
sell it in a foreign country—Japan, Germany, I don't care where. 

What protection do I have, or what do I do with it at that stand
point to protect my copyright that I have here in the United 
States? 

Mr. OMAN. Presumably, if you were a member of ASCAP in this 
country as a composer of music, you would have ASCAP enforce 
your rights in the foreign jurisdictions. 

They have analogous organizations in Japan, in Germany, and 
France, who protect the rights of composers. 

Mr. SANGMEISTER. That would be through civil litigation in that 
country. 

Mr. OMAN. That's the duty of the copyright owner. The parties 
themselves enforce their copyrights and the Government does not 
step in 

Mr. SANGMEISTER. OK, that's what I don't understand. 
So you do your own thing on a contractual basis. There's no 

place for someone whose copyright is being abused to go to the 
Government anywhere and ask for any relief? 

Mr. OMAN. If the behavior rises to the level of a criminal viola
tion, then the Government will get involved, and that is sometimes 
a problem. In Japan, we suffer terribly from piracy of motion pic-
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tures and sound recordings. We go to the Government and ask 
them to start enforcing the criminal laws against tha t activity. But 
they say, my goodness, we've got other priorities. We have drug 
problems; we have limited resources. Copyright piracy is not one of 
our priorities, I'm sorry. That 's when we are able to use our trade 
leverage to get the countries to pay attention. 

Mr. SANGMEISTER. Again, because I've never practiced in the 
area, if I want to copyright something, I send in a copy of what
ever 

Mr. OMAN. TWO copies of the best edition. 
Mr. SANGMEISTER. TWO copies of the best edition, all right. Then 

pay the fee. 
Mr. OMAN. Ten dollars. 
Mr. SANGMEISTER. And then automatically I get a copyright cer

tificate 
Mr. OMAN. If the work is copyrightable and if you've fulfilled the 

requirements of the law, then you are issued a certificate with the 
Copyright Office seal and my signature on it, which you can then 
use in court to establish the validity of your copyright. 

Mr. SANGMEISTER. Sorry to be so basic but I jus t wanted to un
derstand a few things. 

Mr. KASTENMEIER. NO, I think those are excellent questions. I 
mean, with respect to the last question, patent law is far, far more 
complex in terms of complying with requirements than copyright 
law. 

I'd like to yield to my colleague from North Carolina, Mr. Coble. 
Mr. COBLE. Thank you, Mr. Chairman. 
Mr. Oman, it's good to have you back before us along with your 

able counsel, Ms. Schrader, and Mr. Dunlap. 
The proposed registration fee increase may appear drastic per

centagewise, but in actual dollars it is very modest. But since regis
tration is now voluntary, do you think an increase in the registra
tion fee would substantially reduce the number of registrations? 

I am asking not to interrogate, but just to learn. 
Mr. OMAN. Mr. Coble, it may initially result in a reduction in the 

number of registrations. Prior to the effective date of the fee in
crease, people will rush to register to get the lower price. So there 
is inevitably a gap subsequent to the effective date where people 
are not going to register because they rushed to register before
hand. 

Over the years it has been our experience tha t there has been a 
reduction in the number of registrations after a fee increase, but 
tha t loss in the number is recovered within a year after the in
crease. 

Mr. COBLE. It would level out or stabilize? 
Mr. OMAN. It will continue its upward rise after tha t point. 
Because registration is voluntary, it 's generally those works of 

great value tha t are registered. I can't imagine if there is a work of 
great value—especially of great commercial value—that the differ
ence between $10 and $20 is going to be a factor in the decision on 
whether or not to register. 

Mr. COBLE. When you all were before our subcommittee during 
the last session of the Congress, we go into this, but I want my 
memory refreshed and perhaps would like it on the record as well. 
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If you will tell us again, Mr. Oman, or your colleagues, what do 
other copyright offices charge for registration in countries like, for 
example, Japan, the European Community Common Market coun
tries? 

Mr. OMAN. Mr. Coble, you get into an area on which some people 
in this country are very sensitive, but one in which the Copyright 
Office is very proud—the U.S. Copyright Office is one of the few in 
the world. In most countries there is no copyright office; there is no 
registration fee; there is no examination process; there is no cen
tral catalog maintained by the Government. This is all done by the 
private parties themselves. In Japan, for instance, the performing 
rights societies maintain records of the works of their members. 

We, in this country, have decided that this is not in the public 
interest. The courts could not defer to the records of a private orga
nization, but the courts do defer to the findings in the records of 
the Copyright Office because it is an official Government agency; 
it's not self-serving. It doesn't serve only the members; it serves the 
larger public interest. 

So, by and large, we have few other models to look to in setting 
the fees. It's my experience that our efficiencies are far greater 
than the efficiencies of the private recordkeeping agencies in terms 
of the actual cost to the members, the overhead, and the effective
ness with which we do the job. 

Mr. COBLE. Finally, one more question. And not unlike my friend 
from Illinois, I, too, my practice with copyrights is very, very limit
ed. But I ask this question to you: Should there be one fee imposed 
against the author of, let us say, a 2-page poem and a different reg
istration fee for the producer of a $40 million movie? 

Mr. OMAN. We do allow the authors of poetry, for instance, to 
submit their unpublished works in compilation, as a collection, so 
they would not have to pay the fee for each one of their poems; 
they would send in a file of 100 poems and register that for the $10 
fee. 

But we can't deny that there is some injustice in the system be
cause those works that are extremely valuable commercially, like a 
motion picture, wind up paying the same fee as the poet who can 
expect very little return economically from his compositions. 

We have considered these possible revisions in the past and the 
conclusion has always been that it would be too complex to sort out 
at the front end—in our mailroom and data processing units— 
which works had to pay the $10 and which works had to pay a 
higher fee, and we have rejected the idea. 

We are moving into the computer age more and more, Mr. Coble, 
and who knows, that maybe in the future, with the help of a com
puter, we could make these distinctions at the front end and make 
it viable. 

Mr. COBLE. That would have some appeal for me, personally; I'm 
not speaking for the subcommittee. 

I appreciate your comments, folks, good to have you again with 
us. 

Thank you, Mr. Chairman. 
Mr. KASTENMEIER. I thank my colleague. 
You do indicate that even if we were to increase the fees that, to 

quote you, "it is only hoped that increased earnings on the part of 
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the Copyright Office will be taken into account in supporting, in 
this case, continued automation of the Office or the Office itself." 

You point out that the fees are turned into the U.S. Treasury. 
You say that the earned fees are taken into account in setting the 
appropriation for the Copyright Office, so it is your hope that in
creased fees will redound to the increased funding for the Office in 
terms of its functions. 

Mr. OMAN. Exactly. I meant those fees would be used directly to 
benefit the users and the public in terms of increased service, more 
copyright activity related to helping the authors. 

Mr. KASTENMEIER. I think I heard you say, but I will restate it 
anyway, just so it's clear. In an answer to a question posed by Mr. 
Moorhead, the fact of our adherence to the Berne Convention did 
not dictate that your conclusions or your analysis with reference to 
the report you filed yesterday. That was based on other consider
ations. And our adherence to Berne in that discussion really did 
not go to producing that report in terms of its conclusions and rec
ommendations. 

Mr. OMAN. That is correct. Yes, sir. 
Mr. KASTENMEIER. I have no further questions. Do either of my 

colleagues? 
If not, we wish to thank you for your appearance. You have 

always been very, very instructive and helpful. We, of course, ap
preciate that Ms. Schrader and Mr. Dunlap were able to accompa
ny you. 

Mr. OMAN. Thank you very much, Mr. Chairman, our pleasure. 
Mr. KASTENMEIER. NOW our other panel today, our last panel, 

will be from the Copyright Royalty Tribunal. 
I might say for the benefit of my colleagues—they may or may 

not know this—that it is useful to ask what is the Copyright Royal
ty Tribunal? How does it differ from the Copyright Office? 

I would say that we have to go back in history, at least to the 
early history of this century with respect to copyright law, wherein 
we established in a couple of respects what's termed compulsory li
censes. This is what the law says, that a user will have access to 
copyrighted works irrespective of whether he negotiates with the 
owner of the work; that he will have access, but that he or she will 
have to pay a royalty which normally is established by law—since 
it's not negotiated. Since it's a compulsory license, the owner of the 
copyright doesn't have the discretion to deny the user the copy
righted works. Because of the equities and a very small number of 
cases, it was thought that that was the best resolution of the 
matter. 

The compulsory license goes to mechanical recordings—these are 
records. It goes to, obviously, cable, which is the most notable com
pulsory license. It now goes to jukebox. The jukeboxes before 1976 
did not have to pay a royalty to the performing rights societies— 
that is ASCAP, BMI, et cetera. It's sort of an anomaly in the law. 
We adjusted it so that, yes, they now have to pay but it's a royalty 
that's set. 

That had historically always been a great problem of the Con
gress—the ratefixing; whether a mechanical royalty should be 2 
cents, 3 cents, or 4 V2 cents. We would get monumental evidence on 
both sides, and that would be a long contested proceeding for us. 
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So when we added a couple more compulsory licenses, namely, 
jukebox and cable, and I think educational broadcasting, to the me
chanical royalty, we decided we needed an entity to hear the equi
ties about and to set those rates. 

That is what the Copyright Royalty Tribunal does for us. It is a 
very considerable burden, and it's a burden which, otherwise, I 
guess, Congress would have to dispose of itself. 

I'd like to now, if I may, introduce the three Commissioners of 
the Copyright Royalty Tribunal. The chairman is the Honorable 
Edward W. Ray; first appointed to the Tribunal in 1982. Mr. Ray 
has been a stabilizing force on the Tribunal since that time. 

Previously, Mr. Ray had a successful professional career in the 
recording and music industry. He was instrumental in developing, 
among others, the careers of several successful artists: Fats 
Domino, Rick Nelson, the Osmonds, and Hank Williams, Jr. 

Chairman Ray is accompanied by the two other Commissioners, 
the Honorable Mario Aguero and the Honorable J.C. Argetsinger. 

Mr. Aguero was appointed to the Tribunal in 1984. Prior to that 
he was a producer in the United States of a Hispanic television 
series, motion pictures, and stage shows. 

Mr. Argetsinger was appointed to the Tribunal in 1985. He was 
General Counsel of ACTION. He is no stranger to the Congress. He 
also served on staffs of the Senate Judiciary Committee and several 
well-known Senators. 

Mr. Robert Cassler, a former attorney for the Federal Communi
cations Commission, has been the General Counsel of the CRT 
since March, 1985. 

We are delighted to have you. Chairman Ray, you may proceed 
as you wish. 

STATEMENT OF EDWARD W. RAY, CHAIRMAN, COPYRIGHT ROY
ALTY TRIBUNAL, ACCOMPANIED BY MARIO F. AGUERO, COM
MISSIONER; J. C. ARGETSINGER, COMMISSIONER, AND ROBERT 
CASSLER, GENERAL COUNSEL 
Mr. RAY. Thank you very much, Mr. Chairman. 
We are pleased to have the opportunity to appear before you and 

the subcommittee. As you know, we are a small agency in the legis
lative branch, vested with the responsibility of administering the 
copyright compulsory licenses. 

Because of the long involvement of copyright law and because we 
do not fall within the purview of the executive branch or OMB, we 
look to you and to your committee for guidance. 

The Tribunal currently has three Commissioners and a staff of 
four, including a General Counsel. Obviously, we are a very small 
agency. 

In the nearly 4 years since we last appeared before the subcom
mittee, we have completed seven distribution and three rate pro
ceedings. 

At present, we are engaged in one jukebox and one cable distri
bution proceeding. 

We are pleased to report that our statute is working well, Mr. 
Chairman, and that the procedures which we have implemented 
have been successful. 
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As you will remember, our proceedings engender spirited advoca
cy among the various competing interests who appear before us. 

For the past 4 years, as in the previous 7 years, nearly every Tri
bunal decision has been appealed to the circuit courts of appeal. 
The District of Columbia Circuit has observed that the Tribunal 
faces, "a highly litigious copyright on the subculture." 

However, despite the number of appeals, all, and I would like to 
emphasize, all Tribunal decisions have been affirmed. 

The Tribunal expects some increased activity due to the passage 
of the Berne Convention Implementation Act and of the Satellite 
Home Viewer Act. We have thoroughly reviewed both laws and 
find that we will have no difficulty in carrying out its proscribed 
roles. 

In sum, Mr. Chairman, we are currently satisfied with the stat
utes which pertain to the Tribunal and all matters of substance. 
However, there are two small matters relating to administration, 
which we wish the subcommittee would consider. 

These matters are the statutory language which permits the 
lapsing of Commissioners' terms and what we consider the obsolete 
fixing of Commissioners' salaries at GS-18 level, a grade that has 
been phased out in the executive branch since the 1978 Civil Serv
ice Reform Act. 

We have discussed these suggested amendments further as well 
as the Tribunal's procedures and workload in our prepared state
ment. 

We would be pleased to discuss any of these matters and others 
which you may wish. 

Thank you, Mr. Chairman. 
At this time we are available to answer any questions that you 

or the subcommittee may have. 
Mr. KASTENMEIER. Thank you, Commissioner Ray. 
[The prepared statement of Mr. Ray follows:] 
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STATEMENT OF 
EDWARD W. RAY, CHAIRMAN 

COPYRIGHT ROYALTY TRIBUNAL 

Mr. Chairman: 

We are pleased to have the opportunity to appear before you 
and the Subcommittee. As you know, being the drafter of our 
authorizing statute, we are a small agency in the Legislative 
Branch. Therefore, because of your long involvement in the 
copyright area of the law and because we do not fall within the 
purview of the Executive Branch and in particular, OMB, we look 
to you and your committee for assistance and guidance. 

We will briefly review our history for the benefit of the 
newer members, aiscuss our work load and suggest some minor 
changes in our statute. We will be pleased to further discuss 
any of these matters or others which you or the Subcommittee may 
wish. 

Creation and Membership 

The Copyright Royalty Tribunal (Tribunal) was created in 
1976 by the General Revision of the Copyright Law of that year. 
Its primary function is the distribution funds collected under 
compulsory license for cable and satellite retransmitted televi
sion signals and for jukebox and to set rates in these areas as 
well as in the area of phonorecords and noncommercial educational 
broadcasters. 

The Tribunal is authorized to have five Commissioners who 
are appointed for seven-year terms by the President with the 
advice and consent of the Senate. At present, the Tribunal is 
composed of three Commissioners, with two positions vacant. In 
recent years, the Appropriations Committees have only provided 
funds for three positions. The chairmanship rotates annually on 
December 1 to the most senior commissioner who has not previously 
served as chairman. 

The legislative history of the Copyright Act reflects the 
intention that the Tribunal remain an independent agency in which 
the commissioners pe.rform all professional responsibilities 
themselves. The only staff of the Tribunal is a personal assis
tant to each commissioner ana a general counsel. The general 
counsel position,'added in 1985, has proven beneficial to the 
functioning of the Tribunal. In addition to the assistants and 
counsel positions, the Tribunal conducts a law student extern 
program to utilize the services of law students for which the law 
students receive academic credit. 
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General Administration & Budget 

The Chairman of the Copyright Royalty Tribunal is chiefly 
responsible for its administration. The Library of Congress 
provides the Tribunal with the necessary administrative services, 
including those related to budgeting, accounting, financial 
reporting, travel, personnel, and procurement. Pursuant to 
Sec. 806(a) of Title 17 U.S.C., the Library of Congress was paid 
$20,000 from the Tribunal's authorized FY 1988 appropriation in 
remuneration for these administrative services. The Library is 
authorized to disburse funds for the Tribunal, under regulations 
prescribed jointly by the Librarian of Congress and the Tribunal. 

The Tribunal's budget for fiscal 1989 is $633,000. It has 
requested $674,000 for fiscal 1990. A breakdown of the budget is 
found at Appendix 1. 

Statutory Responsibilities 

Specifically, the Tribunal's statutory responsibilities are 
detailed in sections 111, 115, 116, 118, 119 and 801 et seq. of 
Title 17 U.S.C. The Tribunal is involved in rulemaking and in 
adjudication. The rulemaking proceedings consist of adjusting 
rates for the five compulsory licenses authorized under Title 17 
which are: 

1) secondary transmissions of copyrighted works by cable 
systems (§111), 

2) production and distribution of phonorecords of non-
dramatic musical works (§115), 

3) public performances of nondramatic musical works by 
coin-operated phonorecord players (jukeboxes) (§116), 

4) the use of certain copyrighted works in connection with 
noncommercial broadcasting (§118). 

5) retransmission by satellite carriers of broadcast 
signals to private home viewers (§119) 

Additionally, the Tribunal's adjudicatory functions are to 
distribute the cable', satellite carrier and jukebox royalties 
collected to the copyright owners. The Tribunal does not dis
tribute royalties-for phonorecords (§115) or noncommercial 
educational broadcasting (§118). This is handled privately by the 
parties involved. 
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New Statutory Responsibilities 

Last Congress, this Subcommittee initiated two laws which 
affect the responsibilities of the Tribunal - the Berne Conven
tion Implementation Act of 1988 and the Satellite Home Viewer Act 
of 1986, item 5 above. Although we have not previously commented 
on this legislation, we have thoroughly reviewed it and are 
pleased to report that it will pose no undue difficulties for the 
Tribunal to administer. 

The Berne Convention Implementation Act modifies U.S. 
copyright law to bring the U.S. into conformance with the minimal 
copyright standards required by the International Berne Conven
tion of all its members. Since the Berne Convention guarantees to 
copyright owners of musical work's the exclusive right to perform 
their works publicly, Congress decided that the jukebox compul
sory license should continue to exist only as a back-up to a 
preferred voluntary license between owners and users. 

Consequently, the Berne Convention Implementation Act calls 
on music owners and jukebox operators to attempt by negotiation 
or arbitration to reach a voluntary license. These negotiations 
must begin immediately after the effective date of the Act, March 
1, 1969- By April 30, 1989, the Copyright Royalty Tribunal must 
be notified of the commencement of negotiations. If no negotia
tions have begun, the Tribunal is directed to announce the date 
and location of negotiations to start no later than May 30, 1989. 

The parties could choose to have their negotiations con
ducted by arbitration in which case the Tribunal may set by 
regulation the time of such arbitration. 

By March 1, 1990, the Tribunal must make a finding whether 
enough voluntary licenses have been reached between owner and 
user to equal substantially- the amount of music that has been 
formerly subject to the jukebox compulsory license. If enough 
voluntary licenses have been reached, the jukebox compulsory 
license is suspended. If not enough voluntary licenses have been 
reached, the jukebox compulsory license is still in effect for 
those persons who have not reach voluntary licenses. 

Section 116A(g) makes clear that the jukebox compulsory 
license will stay in effect (a) temporarily, until enough volun
tary licenses have been reached; (b) permanently, if not enough 
voluntary licenses have been reached; and (c) whenever the terms 
of the voluntary licenses end, if no new voluntary licenses have 
been reachea. 

Consequently, the responsibilities for the Tribunal for the 
jukebox compulsory license will increase in 1989 and 1990, and 
will decrease in the years after 1990 if negotiations prove 
successful. Currently, the Tribunal is engaged in a proceeding 
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to distribute the 1987 fund. Regardless of the outcome of nego
tiations, there will still be the 1988 and 1989 funds to 
distribute, which, presumably will occur in 1990 and 1991. If 
the negotiations are successful, the Jukebox compulsory license 
will end in 1990 and no 1990 fund will be created, and no 1990 
rate adjustment proceeding will be held. However, if negotia
tions are not successful, there will be a 1990 fund, and there 
will be the statutorily-scheduled 1990 jukebox rate adjustment 
proceeding. 

The Satellite Home Viewer Act of 1988 became effective 
January 1, 1989, and it creates a new compulsory license. The 
license permits satellite carriers to retransmit television 
broadcast signals to the owners of satellite earth stations for 
their private home viewing at a Congressionally established 
royalty rate. The rate to be paid by satellite carriers is 12 
cents per subscriber per month for the retransmission of each 
independent broadcast station, and 3 cents per subscriber per 
month for the retransmission of each network-affiliated broadcast 
station. 

As a result of the Satellite Home Viewer Act, there will be 
established a 1989 satellite carrier fund, as well as a satellite 
carrier fund for each year following. The Tribunal will need to 
establish regulations for the filing of satellite carrier claims. 
The first claims will be filed during July, 1990 for the 1989 
fund. After August 1, 1990, the Tribunal will determine whether 
the copyright owners can agree concerning the distribution of the 
1989 satellite carrier fund. If they cannot agree, the Tribunal 
will hold distribution hearings. 

The satellite carrier funds will be held in accounts sepa
rate from the cable funds and the jukebox funds. The Tribunal 
will be making decisions concerning when and how much of the 
satellite carrier fund to distribute or reinvest on the same 
basis it has made its decisions concerning the cable and jukebox 
funds, that is, on how much of the fund is in controversy. 

No satellite carrier rate adjustment proceedings are sched
uled under the Act. Instead, the Act calls for negotiations 
between satellite carriers, distributors and copyright owners, 
for which the Tribunal is given certain monitoring responsibili
ties. If the parties choose to go to arbitration, the Tribunal 
has additional responsibilities for adopting procedures and ' 
monitoring it3 progress. When the arbitration panel reports its 
conclusions to the Tribunal, the Tribunal shall adopt the panel's 
decision unless the Tribunal finds that the decision is clearly 
inconsistent with the rate criteria established in the Act. If 
the Tribunal rejects the panel's decision, the Tribunal shall by 
April 30, 1992, publish its own determination, subject to court 
review. 

The new satellite carrier rate will be effective until 
December 31, 199t, at which time the satellite carrier compulsory 
license will expire unless renewed by Congress. 
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Distribution and Rate Adjustment Proceedings 

Before the passage of the Satellite Home Viewer Act of 1988, 
the Tribunal had six functions. The Tribunal adjusted four 
copyright royalty rates - cable, mechanical, jukebox and public 
broadcasting - and distributed two copyright royalty funds -cable 
and jukebox. With the enactment of the Satellite Home Viewer 
Act, the Tribunal has been given two additional functions. The 
Tribunal will distribute the satellite carrier copyright royalty 
fund and it will have certain monitoring and review functions 
concerning the adjustment of the satellite carrier rate scheduled 
for 1S91-1992. 

The Tribunal carries out it's functions by holding hearings 
and issuing a final determination, unless the parties are able 
to settle their differences beforehand. The Tribunal's policy is 
at all times to foster settlements wherever possible. 

Rate Adjustment Proceedings 

The Copyright Act schedules periodic adjustments of the 
rates subject to the Tribunal's jurisdiction during certain 
"winaow" years. The cable rate may be adjusted in any year 
ending in a 0 or a 5. The mechanical rate (phonorecord) may be 
aajusted in any year ending in a 7. The jukebox rate may be 
adjusted in any year ending in a 0. The public broadcasting rate 
may be adjusted in any year ending in a 2 or a 7. In addition, 
the Copyright Act provides that any time the FCC changes its 
rules regarding the distant importation of broadcast signals, or 
regarding syndicated exclusivity, the Tribunal may be petitioned 
to adjust the cable copyright rate accordingly. 

Rate adjustment proceedings begin with a petition filed with 
the Tribunal by someone who- has a significant interest in the 
subject copyright rate (except for the public broadcasting rate 
adjustment which commences automatically). Once the Tribunal 
finds that the petitioner does indeed have a significant interest 
in the copyright rate, a proceeding is initiated. Hearings are 
held in which the expert testimony from all interested parties is 
heard. After the hearing is concluded, the Tribunal issues a 
final determination, which by law must be published in the Fed
eral Register within a year from the commencement of the rate 
adjustment proceeding.' Parties have 30 days to appeal to the 
U.S. Court of Appeals. 

Since 1985, the Tribunal has held three rate adjustment 
proceedings. The statutory cable rates were adjusted for infla
tion in 1985, the mechanical rate was adjusted in 1987, and the 
public broadcasting rates were adjusted in 1987. Petitions were 
filed in 1985 to adjust the cable 3.75% rate and the syndicated 
exclusivity rates, but the parties withdrew their petitions 
before the commencement of hearings. 
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The cable inflation adjustments and the mechanical rate 
adjustments were made primarily by settlement. Through the 
encouragement of the Tribunal, the major parties interested in 
the cable and mechanical rates met and reached agreement. These 
agreements were then proposed by the Tribunal to the public. No 
opposing comments were received, and the rate adjustments were 
adopted as proposed. In the case of the public broadcasting rate 
adjustment hearing, the major public broadcasting entities, PBS 
and NFR, were able to reach a privately negotiated license with 
the major performing rights societies - ASCAP, BMI and SESAC 
-thereby obviating the need for the Tribunal to establish a rate 
for them. For the other public broadcasting entities, such as 
college radio stations and noncommercial educational religious 
broadcasters, the Tribunal took testimony and established rates. 

Distribution Proceedings 

For two of the compulsory licenses, cable and jukebox, the 
Copyright Act requires cable and jukebox operators who wish to 
obtain a compulsory license to make appropriate payments to the 
Copyright Office. The Copyright Office maintains these payments 
in discrete calendar year funds in interest-bearing accounts. The 
Tribunal's function is to distribute these funds to the proper 
copyright owners each year. A similar procedure is being estab
lished pertaining to the satellite compulsory license 

Each January, copyright, owners who believe they are entitled 
to some portion of the jukebox royalty fund file a claim with the 
Tribunal. Traditionally, the Tribunal receives five claims. 
Three are from the three performing rights societies in the U.S. 
- ASCAF, BMI and SESAC. The other two are from music publishers 
who are not signed up with any performing rights society -
Asociacion de Compositores y Editores de Musica Latinoamericana 
(ACEMLA) and Italian Book Corporation. 

Each July, copyright owners who believe they are entitled to 
some portion of the cable royalty fund file their claims. Ap
proximately 700 claims are filed each year, but many more than 
700 copyright owners share in the cable fund, because the Tribu
nal allows joint claims. For example, NPR files on its own 
behalf and on behalf of approximately 130 affiliated stations, so 
its one claim represent 130 plus copyright owners. 

After the claims have been filed, the Tribunal publishes a 
notice in the Federal 'Register asking the claimants if there 
exists any controversies concerning the proper distribution of 
that particular calendar year's fund. If the parties are able to 
reach a settlement, the Tribunal can make an immediate distribu
tion. If the parties cannot reach a settlement, the Tribunal can 
distribute only that portion of the fund that is not in contro
versy. 

After the parties indicate that controversies exist, the 
Tribunal publishes notice of this in the Federal Register and the 
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proceeding commences. Hearings are held in which the parties 
submit evidence to demonstrate the amount of entitlement to the 
royalty fund that they believe they deserve. Within a year after 
commencement of the proceeding, the Tribunal publishes its final 
determination in the Federal Register, and parties have 30 days 
to appeal the Tribunal's determination to the U.S. Court of 
Appeals. 

In the case of cable distributions, the Tribunal holds its 
hearings in two phases. In Phase I, the Tribunal allocates the 
fund among eight program categories - Program Suppliers (MPAA, 
Multimedia, NAB), Sports (Major League" Baseball, the National 
Basketball Association, the National Hockey League, the National 
Collegiate Athletic Association), Noncommercial Television (PBS), 
Music (ASCAP, BMI, SESAC), U.S. Commercial Television (NAB), the 
Devotional Claimants (PTL, Old-Time Gospel Hour, Christian 
Broadcasting Network), the Canadian Claimants. (CBC, CTV) and 
Noncommercial Radio (NPR). After this allocation is performed, 
if there are any disputes within a category, the Tribunal moves 
to Phase II and makes a further allocation within a category. 
For example, in the past, within the Program Suppliers category, 
the 90 plus syndicators represented by Motion Picture Association 
of America (MPAA) have not been able to reach an agreement with 
Multimedia Entertainment or with station-produced syndicated 
programs represented by NAB. The Tribunal has held hearings to 
resolve these controversies, and makes its allocations according 
to the evidence presented. , 

Since 1985, the Tribunal has concluded four jukebox distri
bution proceedings and three cable distribution proceedings. 
Currently, the Tribunal is engaged in the 1987 jukebox distribu
tion proceeding and Phase II of the 1986 cable distribution 
proceeding. A notice asking the parties to comment whether a 
controversy exists concerning the distribution of the next cable 
fund is pending. Comments are due March 23, 1989. 

The status of royalty funds distributed as of January 31st is 
found at Appendix 2. 

Appellate Record 

Copyright Royalty Tribunal decisions are the focal point for 
many contending interests, each interest believing that it should 
have gotten a greater share of the royalty distributions, or 
believing that it should have gotten a higher or lower royalty 
rate. Consequently, regardless of the decision reached by the 
Tribunal, appeals to the U.S. courts have been taken nearly as a 
matter of course. The United States Court of Appeals for the 
District of Columbia Circuit expressed its stern disapproval of 
this situation in 1985: 

"Given the potential monetary stakes, the claimants 
studied tack to date of 'boundless litigiousness.' 720 
F. 2d at 1319, directed at the various nooks and crannies 
of the Tribunal's decisions is perhaps understandable. 
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But witn today's decision joining the ranks of our two 
prior exercises of review, the broad discretion 
necessarily conferred upon the Copyright Royalty Tribunal 
in making its distributions is emphatically clear. We 
will not hesitate henceforth, should this tack of liti-
gation-to-the-hilt continue to characterize the after
math of CRT distribution decisions, to refrain from 
elaborately responding to the myriad of claims and con
tentions advanced by a highly litigious copyright-owner 
subculture." National Association of Broadcasters v. 
Copyright Royalty Tribunal, 772 F. 2d 922, at 958 
(D.C. Cir. 1985). 

Despite the "highly litigious" nature of the claimants 
before the Tribunal, since the Tribunal last appeared before 
Congress in July, 1985, every decision rendered by the Tribunal 
has been either affirmed in all -respects on appeal,-or not ap
pealed at all. Seven decisions have been appealed and affirmed; 
four decisions have not been appealed. A record of these appeals 
is found at-Appendix 3. 

Projected Workload 

Although there have continued to be appeals of our deci
sions, the strong language of the courts in affirming may have 
had good effect in recent years. Many of the major parties to 
our proceedings have engaged in negotiation and have frequently 
settled major issues before .hearings. For example, the present 
proceeding, in which we are involved, the 1986 cable distribu
tion, was delayed at the parties' request from March 1988 until a 
major agreement was reached amongst most parties in December 1988. 
There were left only a few items in controversy which will result 
in a greatly reduced hearing schedule, saving both the parties 
and the Tribunal expense. 

In those particular proceedings which have resulted in 
decreased hearing days, the Tribunal-has experienced a corre
sponding increase in motions filed by the parties with which the 
Tribunal must deal. The Tribunal believes that its resolution of 
some of these preliminary motions has contributed to the settle
ments. The Tribunal finds that negotiation settlements are 
beneficial in most instances and will therefore continue to 
encourage such activity. 

With amounts in the cable royalty fund growing rapidly, 
1981, $100 million,.-19B8 estimated at $200 million, there is the 
increased potential for spirited competition for even small 
percentages of the total distribution. Thus, it is impossible to 
state with certainly whether the number of hearing dates will 
decline in the future. 

In addition to the annual distribution proceedings, the 
Tribunal expects to be petitioned in the near future regarding 
the FCC's changes in syndicated exclusivity. Such a petition may 
result in additional hearings. It is also expected that the 
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satellite legislation will result in some additional hearings. 
This year the Tribunal will be involved in drafting regulations 
pertinent to this new legislation. Although as earlier noted, 
the Berne Convention will eventually greatly reduce the Tribu
nal's role regarding jukeboxes, it will still have responsibility 
for carrying out the 1987, '88 and '89 distributions, which will 
take place this year, in 1990 and 1991. Assuming the parties 
reach major agreement by 199C, the Tribunal will then have an 
essentially "standby" role regarding jukeboxes. 

In sum, it appears that the workload will continue over the 
next few years at about the same level as in the recent past. We 
have again reviewed our situation and find that we need no major 
revisions of our statute to carry out our responsibilities. 

Suggested Statutory Amendments 

There are two minor areas, however, relating to the admini
stration of the Tribunal which we wish to suggest for legislative 
amendment to the subcommittee. These items are the statutory 
language which permit the lapsing of Commissioner's terms and 
what we consider the "obsolete" fixing of Commissioners at the 
GS-18 level. 

Lapsed Terms 

Unlike other entities which have Commissioners appointed for 
fixed terms, the CRT has no provisions for lapsed terms. This is 
of special concern now that the CRT has three Commissioners, 
rather than five. 

The FCC and FTC authorizations, for example, provide that a 
Commissioner will serve, beyond the expiration of his term, until 
a new Commissioner is confirmed. 

At present, one CRT Commissioner's term expires September, 
1989; the other two September, 1991.' It would be difficult to 
function with less than three Commissioners for a period of time 
until additional ones can be appointed and confirmed. This is 
especially so, given the fact there is only a small staff and 
that much of the work must be carried out personally by the 
Commissioners. Under normal, and optimal, circumstances, it 
seems to take 6 to 8 months to screen candidates, nominate and 
complete Senate confirmation. 

With a new Administration having just taken office, it can 
reasonably be expected that there will be a several month lapse 
in the CRT Commissioner position which expires this year. 

This lapse could be easily avoided by inserting one clause 
or sentence in the CRT authorization to the effect that 
Commissioners may serve beyond the expiration of their term until 
their successor is confirmed and qualified. 
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Salary Classification Levels 

The Commissioners salaries are authorized at the GS-18 level 
of the General Schedule. At the time of authorization, 1976, 
this was the highest level for Civil Service employees and equal 
to the entry level for Presidential appointees in the Executive 
Branch, Exec Level V. Subsequently, Congress, in 1978, revised 
the "supergrade" system supplementing it with the Senior 
Executive Service (SES). Since then nearly all career GS-18 
positions have been converted to SES. The GS-18 position has 
been somewhat obsolete, with only a handful of government 
employees remaining in that classification. As a result, the 
last two recommendations of the President's Quadrennial Pay 
Commission did not revise the general schedule which prescribes 
GS-18 compensation, but did propose substantial increases for 
both the SES and Exec Level V. Thus, the presidentially 
appointed Tribunal Commissioners could receive substantially less 
than both "the entry level Executive Branch Presidential 
appointees and top Civil Service employees. In order to maintain 
the previous parity, the Commissioners compensation could be 
authorized at either the SES or Exec V level. 

A legislative proposal incorporating both these amendments 
is found at Appendix 4. 

. Conclusion 

Mr. Chairman, we state again our appreciation for the 
Subcommittee's continued interest in the Tribunal. We always 
welcome the Subcommittee's inquiries and suggestions and would be 
pleased to respond to any questions at this time or any written 
questions which may be submitted at a subsequent date. 

APPENDIX I 

COPYRIGHT ROYALTY TRIBUNAL 

FY 1989 

Salaries s Comp 
Personnel Benefits 
Travel & trans 
Meetings s Conferences. 
Postage 
Local telephone 
Long distance telephone 
Rental of equipment 
Rental of Space 
Printing,' forms 
Other services, misc. 
Services of other agencies/LOC 
Tuition & Training 
Repair of equipment 
Cost of hearings 
Office supplies 
Books & Library materials 
Equipment 
1988 Summit Reduction 

8 pos $398, 
64, 
" 2, 
2, 
1, 
3, 
1, 

90, 
28, 
1, 

28, 
2, 
3, 
25, 
2, 
2, 
1, 

-4, 

Total CRT Budget 
Less transfer from royalty funds 

Total Regular Bill Funds 

000 
888 

$633,088 
510,888 

$123,088 

FY 1990 

pos $427, 
69, 
1, 
2, 
1, 
3, 
1, 

94, 
23, 
1, 

20, 
2, 
4, 

28, 
3 
2 
1 

$674 
539 

$135 

1 

800 
000 
,000 
000 
,000 
000 
,000 

0 
,000 
,000 
,000 
,000 
,000 
,000 
,000 
,000 
,000 
,000 

0 

,000 
,000 

,000 
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APPENDIX II 

CABLE ROYALTY FEE FUND 

Year 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

1986 
1987 
1988 

Current 
Value 
of fund 

$17,717,000 

23,732,000 

28,052,000 

35,559,000 

44,375,000 

84,317,000 

100,465,000 

113,782,000 

126,268,000 
169,590,000 
93,095,000*** 

Total Amount 
Distributed 
as of 1/31/89 

$17,717,000 

23,732,000 

28,052,000 

35,559,000 

44,375,000 

84,317,000 

100,465,000 

113,272,000 

123,363,000 
0 
0 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(99%) 
(0%) 
(0%) 

Total Amount 
in Fund Pendi 
of Controvers 

$ 0 

3 
169, 
93 

490, 

,005, 
,590, 
,095, 

0 

0 

0 

0 

0 

0 

000* iii 
Remaining 
.ng Resolution 
IV 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(1%) 
(100%) 
(100%) 

* In the 1985 fund, 5490,000 was recently received in late payments. 
In the 1986, fund $906-000 (1%) is being held;the balance is late payments. 
Late payments are promptly distributed within 30-60 days after receipt. 

••Notice to determine controversy is pending. 
•••Represents first half-year payments only. Claims to be filed July 1989. 

JUKEBOX ROYALTY PEE PUND 

Year 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 

1988 

Current 
Value 
of fund 

$1,124,000 

1,359,000 

1,227,000 

1,183,000 

3,319,000 

3,166,000 

5,991,000 

5,507,000 

5,340,000 

6,515,000 

5,926,000 

Total Amount 
Distributed 
as of 1/31/89 

$1,124,000 

1,359,000 

1,227,000 

1,183,000 

3,319,000 

3,166,000 

5,991,000 

5,507,000 

5,340,000 

6,450,000 

0 

(100%) 

(130%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(100%) 

(99%) 

(0%) 

Total Amount 
in Fund Pendj 
of Controvers 

0 

65 

0 

0 

0 

0 

0 

0 

0 

0 

,000 

Remaining 
Lng Resolution 
iy 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

(1%)* 

(100%) 

* A Controversy has been declared in the 1987. Jukebox proceeding. If 

there is no settlement amongst claimants, the Tribunal will commence 

proceedings in Spring 1989. 
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" ' APPENDIX III 

Appeals Record Since July, 1985 

Cable Decisions: 

National Association of Broadcasters v. Copyright Royalty 

Tribunal, 772 F. 2d 922 (D.C. Cir. 1985), cert, denied, 106 S. 

Ct. 1245 (1986). Affirmed in all respects. 

National Association of Broadcasters v. Copyright Royalty 

Tribunal, 809 F. 2d 172 (2d. Cir. 1986). Affirmed in all 

respects. 

National Broadcasting Company v. Copyright Royalty Tribunal, 848 

F. 2d 1289 (D.C. Cir. 1988). Affirmed in all respects. 

ACEMLA v. Copyright Royalty Tribunal, 854 F. 2d 10 (2d. Cir. 

1988). Affirmed in all respects. 

Jukebox Decisions 

ACEMLA v. Copyright Royalty Tribunal, 809 F. 2d 906 (D.C. Cir. 

1987) Affirmed in all respects. 

ACEMLA v. Copyright Royalty Tribunal, 835 F. 2d 446 (2d. Cir. 

1987). Affirmed in all respects. 

ACEMLA and Italian Book Corporation v. Copyright Royalty 

Tribunal, 851 F. 2d 39 (2d. Cir. 1988). Affirmed in all 

respects. 

Tribunal Decisions Which Were Hot Appealed 

Rate Adjustments 

1985 Cable Inflation Adjustment, 50 FR 18480 (May 1, 1985). 

1987 Mechanical Rate Adjustment,. 52 FR 22637 (June 23, 1987). 

1987 Public Broadcasting Rate Adjustment, 52 FR 49010 (Dec. 29, 

1987). 

Distribution Determinations 

1986 Jukebox Royalty Distribution, 53 FR 36362 (Sept. 19, 1988). 
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APPENDIX IV 

Present law showing revisions 

17 O.S.C. Sec. 802. Membership of the Tribunal 

(a) The Tribunal shall be composed of five commissioners 

appointed by the President with the advice and consent of the 

Senate for a term of seven years each; ef-the-fieafe-ftve-raembeifs 

appointeelT-theee-shall-be-elesifnafced-te-seeve-fee-seven-yeass 

f eem-fehe-a'afee-e#-the-«etiee-3Bee*€ied-in-3ee*ien-88!-(e)-T-and-*we 

shali-be-deatanated-te-seifwe-f 8r-Sive-yeass-*i;om-9Heh-dateT 

feapeetivelyT provided, however that upon expiration of the term 

of office a Commissioner shall continue to serve until a 

successor shall have been appointed and shall have qualified. 

Commissioners shall be compensated at the highest rate now or 

hereafter prescribed for §eade-18-e*-the-Geneeal-Sehed«le-pay 

eafeea Level V of the Executive Schedule (5.U.S.C. 5332). 

* * * * * * * * * * * * 

Draft Legislation 

Title 17 U.S.C. 802 is amended by striking paragraph (a) thereof 

and inserting in lieu of the following: 

"(a) The Tribunal shall be composed of five members 

appointed by the President with the'advice and consent of the 

Senate for a term of seven years each; provided, however, that 

upon expiration of the term of office a commissioner shall 

continue to serve until a successor shall have been appointed and 

shall have qualified. Commissioners shall be compensated at the 

highest rate now or hereafter prescribed for Level V of the 

Executive Schedule, (5 U.S.C. 5332)." 
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Mr. KASTENMEIER. I want to commend you and the Tribunal gen
erally for your success record in the Federal courts and basically 
staying out of the news for the past 5 years. I think that that 's 
very salutory. 

Mr. RAY. I will agree, Mr. Chairman. This particular oversight 
committee is quite different from the one 4 years ago, at least on 
my nerves. 

Mr. KASTENMEIER. We have not actually changed the act and you 
have suggested there may be certain statutory changes which are 
useful. 

The act I think still authorizes five Commissioners and as a prac
tical matter, from the administration's standpoint and from the ap
propriations subcommittee's standpoint, three are, I guess, funded. 
Is that a problem? Does that concern you at all, whether there's 
three of you or five of you? 

Mr. RAY. Mr. Chairman, I will let each Commissioner speak for 
himself. But for me, I have gone on record that I am in favor of 
three. However, I can see the problems that can occur if something 
happens to one of the Commissioners. If one of the Commissioners 
is unable to at tend the proceedings, then we could have problems 
with just two reaching an agreement. 

It could at some point in a proceeding, it could make it almost 
impossible for us to render a determination and it could be very 
costly to the parties and 

Mr. ARGETSINGER. Could I comment on that? 
Mr. KASTENMEIER. Yes, Mr. Argetsinger. 
Mr. ARGETSINGER. It has been working fine with three Commis

sioners. But I think it 's good to have the standby authority to have 
five Commissioners with the new satellite bill and other legislation 
that the subcommittee may give us in future years. In tha t way, 
then we could gear up easily; there would be some agreement that 
we would then have five Commissioners. If we eliminated the five 
and went to three now, if we found later on tha t we needed more 
Commissioners, then we would have to amend the statute. 

So as a practical mat ter we're working with three and we would 
have that standby authority to have five if we needed five. 

Mr. KASTENMEIER. Sure. 
Mr. ARGETSINGER. A S you know, the Commissioners do most of 

the work. We each have a personal assistant and we have the Gen
eral Counsel. So if the workload increased, we could either have a 
larger staff or we could have more Commissioners, but it would 
seem to me the Commissioner route would be the way to go. 

Mr. AGUERO. Mr. Chairman. 
Mr. KASTENMEIER. Yes, Mr. Aguero. 
Mr. AGUERO. I go along with what Commissioner Ray said. I 

think five Commissioners would be helpful in the future. We are 
doing an excellent job with three Commissioners so far today. But 
if I became ill tomorrow, I die tomorrow, you know, anything can 
happen; and tha t would leave only two Commissioners. These are 
my worries; not because I am ill. 

Mr. RAY. I will state, Mr. Chairman, for the record, there was a 
period where there was only two of us. Fortunately, we never got 
to a point where there was an impasse on motions and decisions. I 
shudder to think what would have happened if we had. 
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Mr. KASTENMEIER. Could you have the same problem with four 
Commissioners? 

Mr. RAY. Yes, same problem. 
Mr. KASTENMEIER. SO it has got to be three or five? 
Mr. RAY. That 's right. 
Mr. KASTENMEIER. Salary classification levels: Could you sort of 

bring me up to date on your thinking in tha t regard? Mr. Ray or 
Mr. Argetsinger. 

Mr. RAY. I would like to defer this to Commissioner Argetsinger. 
He is the expert in that area. 

Mr. KASTENMEIER. Mr. Argetsinger. 
Mr. ARGETSINGER. I remember when the Tribunal was formed, I 

was on the Senate Judiciary Committee. And at the time, GS-18 
was the highest civil service position and it was equal in 1976 to 
the executive level 5, which is the entry level for presidential ap
pointees in the administration branch. And, incidentally, it 's equal 
today to executive level 5. 

However, we did note with the last two reports of the President's 
Commission—the one this past January and the one 2 years ago, 
tha t the old supergrades, the GS-17 through GS-18 were not affect
ed by any changes. The reason for this is, about 1978, the Civil 
Service Reform Act created a new system, the SES system. 

Prior to 1978, there were approximately 10,000 super grades, in 
which the GS-18 level was. Today, there are about 70 GS-18's left 
in the Government. Most everyone has been converted to SES. So 
whenever there are any of the Presidential proposals or revisions 
for pay they don't pertain to GS-18 because GS-18 has become 
nearly obsolete—it hasn' t become absolutely obsolete. The FBI has 
a few GS-18 positions, for whatever reason. But most every other 
agency has converted to SES. 

I noticed in the paper, tha t Ms. Oakar recognized this and her 
bill would affect GS-18's. 

But I thought since it has become somewhat obsolete, it would be 
good if we were changed either to the current executive level 5 or 
SES, whichever the subcommittee felt proper. That would mean no 
raise in pay at the present time, but in the future, if others were 
raised, then we would be in that category. 

Mr. KASTENMEIER. You are saying that this change would not 
currently result in a raise in pay, but if there are certain other 
raises in pay, you could be beneficially affected? 

Mr. ARGETSINGER. That 's right, because a t present, GS-18's and 
executive level 5's are paid the same amount. And if there is an
other presidential report, perhaps they will go back and think 
about the old supergrades. But I would doubt it because they are 
being phased out. 

Mr. KASTENMEIER. Sure. 
At this point I would like to yield to my colleagues. The gentle

man from North Carolina, Mr. Coble. 
Mr. COBLE. Thank you, Mr. Chairman. 
Gentlemen, good to have you all with us today. 
I will address this to you, Mr. Chairman, and any of you may re

spond, again, for information only. 
How much does the cable industry pay in fees annually for its 

compulsory licenses? 
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Mr. RAY. Mr. Coble, it has been going up each year. We antici
pated that by 1987 will be approximately $225 million. I believe 
that the previous year was $200 million. 

We have, of course, this in our report, but it is quite substantial. 
This is why it's becoming more difficult, even though we've been 
successful, in getting complete settlements. We are able to get the 
settlements, sir, but it takes much longer. For an example, a 1986 
settlement, it was from March until December before a settlement 
was reached. We played an active role in that settlement by ren
dering certain orders on motions and things of this nature to assist 
them in the process. But it is over $200 million for the year. 

Mr. COBLE. What sort of distribution is made? How are they dis
tributed and who receives the largest percent? 

Mr. RAY. The largest percent goes to the producers, represented 
by MPAA. We can give you an actual breakdown in a moment. 

Mr. COBLE. What year are we talking about? 
Mr. RAY. I'm talking about 1983 through 1986 percentages. 
In phase 1, we have—are you familiar with the manner in which 

we make our distribution? 
Mr. COBLE. NO, I'm not. 
Mr. RAY. Well, we have a phase 1 where the money is allocated 

to a category. Then in phase 2, we have hearings where money is 
allocated within a category if the parties aren't able to reach a de
cision. But most of the money, of course, is distributed in the phase 
1. 

Program suppliers represents 67 percent of what we call the 
basic fees. They get 72 percent of the 3.75 percent and they get 95 
percent of the syndex. 

But what I would be happy to do for you, Mr. Coble, is break this 
down for you and give you an average, and send it to you. 

Mr. COBLE. That would be fine. I'd like to have that. 
Mr. RAY. Because I think it might confuse you a little bit because 

each fund has three separate pots. 
I can tell you, though, the joint sports claimants gets the second 

largest percentage. 
Mr. COBLE. Who gets the second largest? 
Mr. RAY. Joint sports. 
Mr. COBLE. OK. 
Mr. RAY. That's the NCAA, NBA, etc. 
Mr. AGUERO. Professional basketball. 
Mr. RAY. Professional basketball. 
Mr. AGUERO. Baseball. 
Mr. COBLE. Producers get the largest? 
Mr. RAY. Yes, program producers the largest, then the sports, 

and then PBS, noncommercial. 
Mr. COBLE. OK, if you could get that for us, I would be apprecia

tive. 
Mr. RAY. I'd be happy to get it to you. 
[The information follows:] 
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The average percentage breakdown by copyright owner claimant 

groups which have participated in the Tribunal's cable distribu

tion proceedings for the years 1983 through 1985 are as follows: 

Program Suppliers 73.7% 

Joint Sports 13.0% 

Noncommercial TV Broadcasters 3.2% 

U.S. Television Broadcasters 4.1% 

Music 4.5% 

Devotional Claimants .8% 

Canadian Claimants .5% 

National Public Radio .2% 

Additionally pending final resolution of distribution alloca

tions, the Tribunal has to date authorized disbursement of 

approximately 99% of the 1986 cable royalty fees in comparable 

shares. 
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Mr. COBLE. You said that from years 1983 through 1986, you all 
normally do this in 3-year segments? 

Mr. RAY. NO, the reason the percentage was the same is because 
they reached settlements and agreed to these percentages. We hold 
proceedings each year. 

Mr. COBLE. The FCC voted last fall—October, I think—to recom
mend that the Congress abolish the compulsory copyright license. I 
think that's about 11 or 12 years it's been going on. 

If the Congress were to agree with this recommendation—I'm 
afraid this is a rhetorical question—but would there still be a need 
for CRT? 

I'm sure the answer to that is yes, but elaborate a little on that. 
Mr. RAY. It's difficult for me to take a position on that, Congress

man Coble. My position has always been, as a Commissioner we are 
here to carry out the responsibility of the statute. I am hesitant to 
take positions like this because it might come back to prejudice me 
in hearings. I don't want to show any favoritism to owners or to 
users or anything. That's your role. In my opinion, you have an act 
that we feel is working extremely well. 

If Congress reaches a decision that they feel there's no need for 
compulsory licenses, then I would 100 percent support Congress' 
views. I'm not trying to play politics. 

Mr. COBLE. Does anybody else want to be heard on that? 
Mr. AGUERO. Only one phrase. The compulsory license is the 

bread and butter of the Tribunal. 
Mr. COBLE. That's why I asked the question because I figured 

that is a very significant part of what you do. 
Mr. RAY. It's everything. 
Mr. COBLE. Mr. Chairman, one more question, and I want to 

extend on the question the chairman put to you earlier. And you 
Commissioners may want to look to your able counsel for assist
ance on this. 

I am concerned about the question of a quorum regarding the 
membership—five as opposed to three. I can see that this is a very 
sensitive area in which you all operate. I guess the question or the 
bell that's ringing in my head right now is I don't want to see us 
vulnerable in the event anyone challenges whether or not a 
quorum was present. 

Have you all encountered that problem with the makeup of the 
membership? 

Mr. RAY. Yes. Would you please explain? 
Mr. CASSLER. Sure. 
In 1985, from May until October, the Tribunal operated with two 

Commissioners. In May 1985, the first question the Tribunal ad
dressed was whether two Commissioners could render a decision 
when five Commissioners are called for in the statute. 

There are two cases on point. FTC v. Flotill Products was a Su
preme Court case in which the FTC rendered a decision with only 
two Commissioners—no, it was a 2-to-l vote. There were three 
Commissioners sitting. The statute called for five Commissioners, 
and there was a 2-to-l vote, and that decision was challenged. 

The Supreme Court upheld the decision because they ruled that 
a quorum is a majority of sitting Commissioners, not authorized 
Commissioners. 
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There was another case involving the ICC which was authorized 
to have 11 Commissioners but a t one time went down to 5. That did 
not reach the Supreme Court. But, again, the court of appeals held 
in favor of the ICC. 

So the Tribunal proposed its conclusion to the claimants tha t 
based on those two cases it had full powers to operate and the 
claimants generally agreed with the conclusion of the Tribunal. • 

Mr. COBLE. Thank you, sir. 
Thank you again, gentlemen, for being with us. 
Mr. Chairman, anybody want to say anything additionally on 

tha t last question? 
Mr. ARGETSINGER. That last question does tie in a little bit to the 

other recommendation we have to the subcommittee about lapsed 
terms. 

Most commissions, the commissioner serves beyond the end of his 
or her term until a successor is nominated and qualified. The CRT 
does not have such a saving provision and it would be very helpful 
if we did. If we're in the middle of a hearing and we've had the 
three Commissioners sitting and the one term expires—I think this 
has happened in the past—the one Commissioner goes home for a 

\ week and doesn't draw any pay until he gets confirmed. Indeed he 
could be home a couple of months and not able to participate in 
the rest of the case. 

This year, with a new administration, there will be a delay, I am 
sure, and there very well could be a substantial lapse in a term 
until a new person comes in or a commissioner is renominated. 

Mr. COBLE. Thank you. 
Thank you, Mr. Chairman. 
Mr. KASTENMEIER. The gentleman from Illinois, Mr. Sangmeister. 
Mr. SANGMEISTER. Thank you, Mr. Chairman. Although the 

chairman was very good in his explanation to begin with as to 
what your function is, I am trying to get my feet on the ground 
here so I understand where you come from and what you do now, 
but I'm not quite sure tha t I understand in looking at your report 
on this cable royalty fee fund and the jukebox royalty fee fund, ob
viously they are royalties they are taking in. 

Was it completely under your control; is tha t correct? 
Mr. RAY. Yes, they pay them to the Copyright Office. 
Mr. SANGMEISTER. You've got here a total amount remaining the 

fund pending resolution of controversy. 
What 's the controversy tha t arises out of the payment of those 

fees? They are not fair? 
Mr. RAY. Where they have been unable to reach an agreement 

with the other parties. 
Mr. SANGMEISTER. That total amount, though, is being held by 

you and then you are going to 
Mr. RAY. We make a determination as to the percentage tha t is 

in controversy. It is not necessarily the amount claimed by the 
party. A party may claim 10 percent. We know, from previous 
records, tha t that 's quite high, because the party may not have 
gotten anymore than 1 percent in any prior proceeding. So we 
don't hold back 10 percent. We may make a decision to hold back.4 
percent or 2 percent. 
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Mr. ARGETSINGER. I think, Congressman, what you're interested 
in is this 1988—$93 million. The 1988 fund collection does not end 
until March of this year. The money is still being paid into and 
being held by the Copyright Office, not by the Copyright Royalty 
Tribunal. Then under the law, in July of this year, parties will file 
their claims for the money from 1988. We're always a year or two 
behind the calendar year with the actual distributions. 

Mr. SANGMEISTER. I see. 
Mr. ARGETSINGER. SO tha t money isn't even ripe yet. 
Now, the 1987 claim, there's $169 million this month—I think 

it's Friday, isn't it? Today, or is it Monday? 
Mr. RAY. The 31st. 
Mr. ARGETSINGER. The 31st, the parties will let us know whether 

they have reached agreement on tha t $169 million. And if they do, 
we will distribute the funds to them at whatever percentage they 
specify. 

If they don't agree as to that $169 million and if they want to 
have a full-blown hearing, what they normally will do is say, fine, 
distribute most of it, maybe keep 10 percent in reserve, or distrib
ute it all and the parties will all agree to reimburse each other. So 
we don't keep it very long. 

Mr. RAY. We make an effort to get the money out just as quickly 
as possible. 

Mr. ARGETSINGER. Right now we are still working on the 1986 
proceeding even though we're in 1989. One reason was we wanted 
to s tar t this last March, but at the request of the parties, we de
layed and delayed. And finally in December, the parties resolved 90 
percent of their controversy on their own without resorting to us 
having a hearing and making a decision. 

So we do give the parties a chance to delay and negotiate. And if 
they are all willing to delay, we 

Mr. SANGMEISTER. But the funds are held actually by the Copy
right Office subject to your order, then, if it's not resolved amica
bly; is tha t what happens? 

Mr. ARGETSINGER. Under the law, the Copyright Office keeps the 
money and they deposit it in Treasury accounts. Once we reach our 
determination, then we request the Library of Congress to cut 
checks and submit it to whoever we order. 

Mr. SANGMEISTER. I understand all of your decisions that have 
been taken up have all been sustained by the courts; is tha t cor
rect? 

Mr. RAY. Yes, in substance. There was a couple, I believe—early 
1980's. 

Mr. ARGETSINGER. Earlier there was remand on a point or two, 
but then were subsequently upheld. But in the last 4 years, every 
one of them has been upheld. The district court has even chastized 
the litigants, they have said, look, we've had this every year, every 
year. But now with a $200 million fund, you can imagine even a 
percentage of a point there's tremendous jockeying around. 

Mr. SANGMEISTER. YOU are talking about a lot of money. OK, 
tha t explains it. 

Thank you, Mr. Chairman. 
Mr. KASTENMEIER. Does my colleague from New Jersey have any 

questions? 

19-607 0 - 8 9 - 3 
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Mr. HUGHES. NO, thank you, Mr. Chairman, I have no questions. 
Mr. KASTENMEIER. I just have one concluding question. 
Is the cable allocation the most time-consuming rate determina

tion and activity of your commission? 
Mr. RAY. Yes, it is. 
Mr. KASTENMEIER. In terms of allocation of time over a several 

year span—I know some years, depending on cyclically when the 
reviews must take place over maybe a 5-year term or so—5- or 10-
year term—they come up at different times. But on balance, look
ing back over the last 3 to 5 years, what percentage of the time of 
the Tribunal is devoted to the cable problem, as opposed to all the 
other compulsory licenses? 

Mr. RAY. We would have to go back and analyze that . The reason 
I say so, Mr. Chairman, is because the last 2 or 3 years, believe it 
or not, most of our actual proceedings have been with jukebox be
cause they didn't reach a settlement. 

Mr. KASTENMEIER. I was only looking for sort of a ballpark figure 
in overall terms of where your efforts are. 

Mr. RAY. I would say tha t between, in fact, this is what we pre
sented to the appropriations subcommittee, between cable and 
jukebox. Those two are long. This is why we asked to recoup 80 
percent. I'd say 80 percent of our efforts—and I would imagine 
cable would be 70 percent of the 80 percent. 

Mr. KASTENMEIER. Seventy percent of the 80 percent? 
Because, as you say, anyone could say if it were the case, tha t 

the compulsory license and cable were discontinued by Congress or, 
indeed, if the parties decided themselves to agree outside of pro
ceedings of the Tribunal to ra te changes—or in fact if tha t would 
happen in the jukebox—it would affect the future of the Tribunal 
in terms of its workload or possibly even of its existence. 

Mr. RAY. Even the need for it. 
Mr. KASTENMEIER. Yes. 
Mr. RAY. Definitely. 
It depends, of course, on whether under the Berne Convention, 

the jukebox people can get together because we only have 1987, 
1988 and 1989, and we will be finished with jukebox provided the 
jukebox people are able to reach a negotiated agreement under 
the 

Mr. KASTENMEIER. That 's right. 
Now, as I recall, we provided sort of a backup provision, though, 

that you might be involved if they failed to negotiate. 
Mr. RAY. Right. 
Of course, the Satellite distribution, just on the face of it we 

don't see any difficulty—very similar to the cable as far as distribu
tion is concerned. 

Mr. KASTENMEIER. If my colleagues have no further questions, I 
would like to thank you, Chairman Ray, and Commissioner 
Aguero, Commissioner Argetsinger, as well as General Counsel 
Cassler, for your appearances here this morning. 

We will try to work with you, and whatever problems you have 
we would wish you would communicate them to us. We have, of 
course, your statement and even a suggested form of certain statu
tory changes you would recommend, and we appreciate that . We 
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would invite your continued contact with the subcommittee in 
terms of assisting you in your work. 

Mr. RAY. Thank you very much, Mr. Chairman. 
Mr. KASTENMEIER. This concludes the hearing this morning on 

Oversight of the Copyright Office and Copyright Royalty Tribunal. 
The subcommittee stands adjourned. 
[Whereupon, at 11:35 a.m., the subcommittee adjourned, to recon

vene subject to the call of the Chair.] 
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101ST CONGRESS 
1ST SESSION H. R. 1621 

To amend chapter 8 of title 17, United States Code, to reduce the number of 
Commissioners on the Copyright Royalty Tribunal, to increase the salary of 
such Commissioners, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

MABCH 23, 1989 

Mr. KASTBNMEIBB (for himself and Mr. MOOBHEAD) introduced the following 
bill; which was referred to the Committee on the Judiciary 

A BILL 
To amend chapter 8 of title 17, United States Code, to reduce 

the number of Commissioners on the Copyright Royalty 

Tribunal, to increase the salary of such Commissioners, and 

for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Copyright Royalty Tribu-

5 nal Reform Act of 1989". 

(65) 
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1 SEC. 2. MEMBERSHIP OF THE COPYRIGHT ROYALTY TRIBU-

2 NAL. 

3 Section 802(a) of title 17, United States Code, is 

4 amended to read as follows: 

5 "(a) The Tribunal shall be composed of three commis-

6 sioners appointed by the President, by and with the advice 

7 and consent of the Senate. The term of office of any individ-

8 ual appointed as a Commissioner shall be seven years, except 

9 that a Commissioner may serve after the expiration of his or 

10 her term until a successor has taken office. Each Commis-

11 sioner shall be compensated at the rate of pay in effect for 

12 level V of the Executive Schedule under section 5316 of title 

13 5, United States Code.". 

14 SEC. 3. EFFECTIVE DATE; BUDGET ACT. 

15 (a) EFFECTIVE DATE.—The amendment made by sec-

16 tion 2 shall take effect on October 1, 1989. 

17 (b) BUDGET ACT.—Any new spending authority (within 

18 the meaning of section 401 of the Congressional Budget Act 

19 of 1974) which is provided under this Act shall be effective 

20 for any fiscal year only to the extent or in such amounts as 

21 are provided in appropriations Acts. 

O 
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1ST CONGRESS ¥ J Q 4 A A A 
1ST SESSION J-|# | ^ # L\)££ 

To amend title 17, United States Code, to change the fee schedule of the 
Copyright Office, and to make certain technical amendments. 

LN THE HOUSE OF REPRESENTATIVES 

MABCH 23, 1989 

Mr. KASTBNMEIBB (for himself and Mr. MOOBHEAD) introduced the following 
bill; which was referred to the Committee on the Judiciary 

A BILL 
To amend title 17, United States Code, to change the fee 

schedule of the Copyright Office, and to make certain tech
nical amendments. 

1 Be it enacted by the Senate and House of Representa-

2 tines of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Copyright Fees and 

5 Technical Amendments Act of 1989". 

6 SEC. 2. FEES OF COPYRIGHT OFFICE. 

7 (a) FEE SCHEDULE.—Section 708(a) of title 17, United 

8 States Code, is amended to read as follows: 

9 "(a) The following fees shall be paid to the Register of 

10 Copyrights: 
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1 "(1) on filing each application under section 408 

2 for registration of a copyright claim or for a supple-

3 mentary registration, including the issuance of a certifi-

4 cate of registration if registration is made, $20; 

5 "(2) on filing each application for registration of a 

6 claim for renewal of a subsisting copyright in its first 

7 term under section 304(a), including the issuance of a 

8 certificate of registration if registration is made, $12; 

9 "(3) for the issuance of a receipt for a deposit 

10 under section 407, $4; 

11 "(4) for the recordation, as provided by section 

12 205, of a transfer of copyright ownership or other doc-

13 ument covering not more than one title, $20; for addi-

14 tional titles, $10 for each group of not more than 10 

15 titles; 

16 "(5) for the filing, under section 115(b), of a 

17 notice of intention to obtain a compulsory license, $12; 

18 "(6) for the recordation, under section 302(c), of a 

19 statement revealing the identity of an author of an 

20 anonymous or pseudonymous work, or for the recorda-

21 tion, under section 302(d), of a statement relating to 

22 the death of an author, $20 for a document covering 

23 not more than one title; for each additional title, $2; 

24 "(7) for the issuance, under section 706, of an ad-

25 ditional certificate of registration, $8; 

• H E 1622 IH 
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1 "(8) for the issuance of any other certification, 

2 $20 for each hour or fraction of an hour consumed 

3 with respect thereto; 

4 ' "(9) for the making and reporting of a search as 

5 provided by section 705, and for any related services, 

6 $20 for each hour or fraction of an hour consumed 

7 with respect thereto; and 

8 "(10) for any other special services requiring a 

9 substantial amount of time or expense, such fees as the 

10 Register of Copyrights may fix on the basis of the cost 

11 of providing the service. 

12 The Register of Copyrights is authorized to fix the fees for 

13 preparing copies of Copyright Office records, whether or not 

14 such copies are certified, on the basis of the cost of such 

15 preparation.". 

16 (b) ADJUSTMENT OF FEES.—Section 708 of title 17, 

17 United States Code, is amended— 

18 (1) by redesignating subsections (b) and (c) as sub-

19 sections (c) and (d), respectively; and 

20 (2) by inserting after subsection (a) the following: 

21 "(b) In calendar year 1995 and in each subsequent fifth 

22 calendar year, the Register of Copyrights, by regulation, may 

23 increase the fees specified in subsection (a) by the percent 

24 change in the annual average, for the preceding calendar 

25 year, of the Consumer Price Index published by the Bureau 

•HE less m 
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1 of Labor Statistics, over the annual average of the Consumer 

2 Price Index for the fifth calendar year preceding the calendar 

3 year in which such increase is authorized.". 

4 (c) EFFECTIVE D A T E . — 

5 (1) IN GENERAL.—The amendments made by this 

6 section shall take effect 6 months after the date of the 

7 enactment of this Act and shall apply to— 

8 (A) claims to original, supplementary, and 

9 renewal copyright received for registration, and to 

10 items received for recordation in the Copyright 

11 Office, on or after such effective date, and 

12 (B) other requests for services received on or 

13 after such effective date, or received before such 

14 effective date for services not yet rendered as of 

15 such date. 

16 (2) PRIOR CLAIMS.—Claims to original, supple-

17 mentary, and renewal copyright received for registra-

18 tion and items received for recordation in acceptable 

19 form in the Copyright Office before the effective date 

20 set forth in paragraph (1), and requests for services 

21 which are rendered before such effective date shall be 

22 governed by section 708 of title 17, United States 

23 Code, as in effect before such effective date. 

• H E 1632 III 
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1 SEC. 3. TECHNICAL AMENDMENTS. 

2 (a) SECTION 111.—Section 111 of title 17, United 

3 States Code, is amended— 

4 (1) in subsection (c)(2)(B) by striking out "record-

5 ed the notice specified by subsection (d) and"; and 

6 (2) in subsection (d)— 

7 (A) in paragraph (2) by striking out "para-

8 graph (1)" and inserting in lieu thereof "clause 

9 (1)"; 

10 (B) in paragraph (3) by striking out "clause 

11 (5)" and inserting in lieu thereof "clause (4)"; and 

12 (C) in paragraph (3)(B) by striking out 

13 "clause (2)(A)" and inserting in lieu thereof 

14 "clause (1)(A)". 

15 (b) SECTION 801.—Section 801(b)(2)(D) of title 17, 

16 United States Code, is amended by striking out "111(d)(2) 

17 (C) and (D)" and inserting in lieu thereof "111(d)(1) (C) and 

18 (D)". 

19 (c) SECTION 804.—Section 804(a)(2)(C)(i) of title 17, 

20 United States Code, is amended by striking out "115" and 

21 inserting in lieu thereof "116". 

22 (d) SECTION 106.—Section 106 of title 17, United 

23 States Code, is amended by striking out "118" and inserting 

24 in lieu thereof "119". 

•HB 1622 m 
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1 (e) EFFECTIVE DATE.—(1) The amendments made by 

2 subsections (a) and (b) shall be effective as of August 27, 

3 1986. 

4 (2) The amendment made by subsection (c) shall be ef-

5 fective as of October 31, 1988. 

6 (2) The amendment made by subsection (d) shall be ef-

7 fective as of November 16, 1988. 

O 

•HR 1622 IH 
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S JASON S.BWMAN 
President I t lAA 

July 11, 1989 

The Honorable Dennis DeConcini 
United States Senate 
SH-328 Hart Senate Office Building 
Washington, D.c. 20510-0302 

Dear Senator DeConcini: 

On behalf of the Recording Industry Association of America, 
I would like to let you know of our support for S. 1271, 
tl- a Copyright Fees and Technical Amendments Act of 1989. I 
understand that this legislation is the subject of a 
hearing in your Subcommittee. 

The Copyright Office, under the leadership of Ralph Oman, 
performs an important public service to composers, authors 
and other creators of intellectual property. Although this 
legislation will result in slightly higher fees for the use 
of these services, it is clear that they are needed if the 
Copyright Office is to maintain efficiency and high 
standards in the protection of the rights of artists. 

Please do not hesitate to call on the RIAA in the future 
should ve be able to assist you in any way. 

Sincerely, 

Jason S. Berman 

RECORDING INDUSTRY ASSOCIATION or AMERICA, INC. 
1020Nineteenth Strut. N.W. m Suite 200 m Washington. D.C 20036 % Plant: (202) 7754101 • Fas (202) 775-7253 
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THE LIBRARIAN OF CONGRESS 

WASHINGTON. DC 20340 

January 18, 1989 

Dear Mr. Chairman: 

As you know, the current fee schedule for Copyright Office 
services has been In effect for 10 years. Inflation has cut the real 
price of the fees by 50 percent. 

Unlike some federal agencies, the Copyright Office has no 
discretion In processing copyright claims. The Office cannot simply 
decide to do less work; an Increased number of applications are 
submitted as more creative works are produced. Since fiscal year 1979, 
the Copyright Office workload has Increased 42 percent — from 426,000 
claims to 605,000 In fiscal year 1987. During this same period the 
staffing level has decreased 23 percent -- frora-641 to 495. Because 
personnel costs account for 90 percent of the Copyright Office budget, 
the Office simply has no more room to maneuver. 

On the recommendation of the Register of Copyrights, I 
request that you Introduce a bill to amend section 708 of the Copyright 
Act to double the current fee schedule (for example, the basic 
registration fee would become $20.00). The proposed fees are almost 
exactly In accordance with the Inflation correction using the Consumer 
Price Index. To cope with future Inflationary pressure, I also 
recommend amendment of section 708 to give the Register of Copyrights 
regulatory authority to adjust the copyright fee schedule at five year 
Intervals solely to reflect national Increases In the cost of living as 
determined by the Consumer Price Index. Copyright registration gives 
copyright claimants substantial benefits. Periodic adjustment of the 
fee schedule In response to Inflation ensures that the primary 
beneficiaries of registration .pay their fair share of the costs of 
administering the system. 

If the new fee schedule went into effect In January 1990, 
the proposed amendment would give the U.S. Treasury about $7 million 
In additional revenues. 

I have attached language that would put this proposal Into 
effect and respectfully request your assistance In Introducing the 
bill, as well as your support In enacting these changes 1n the 
copyright law. 

The Honorable 
Robert W. Kastenmeler 
Chairman, Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice 

U.S. House of Representatives 
Washington, O.C. 20515 

erely, , 

H. Bllllnotbn 
he Librarian oy Congress 
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HARCOURT BRACE JOVANOVICH, INC. 
I l i f i l . CONNECT I C U T A V E N U E . N U \ . W A S H I N G T O N . D C JOOO'l TELEPHONE 2|ia-JH7..«K)0 

MARSHA CAROW 
v ichPRbMr^ \ i 

July 20, 1989 

The Honorable Robert W. Kastenraeier 
Chairman, Subcommittee on Courts, Intellectual Property 
and the Administration of Justice 

Committee on the Judiciary 
United States House of Representatives 
2328 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Harcourt Brace Jovanovich, Inc. is a significant customer of 
the Copyright Office, registering many thousands of works each 
year, as well as renewals, transfers, recordations, assignments 
and searches. We agree with the Register of Copyrights that an 
increase in the current fee schedule is warranted and support the 
fee schedule set forward in H.R. 1622. We do so not only in 
recognition of the value of the services we recieve for fees, but 
also in recognition of the valuable public services the Office 
performs. 

We are appreciative of the Office's representation of U.S. 
copyright interests in international forums and of the Office's 
contributions toward public information. We acknowledge the 
importance of the Copyright Office's response to Congressional 
requests for special studies. Because the Copyright Office does 
fulfill functions of value to the general public, we believe that 
some share of the costs of the Office should be borne by the 
taxpayers. 

We urge you, Mr. Chairman, to ensure that funds available to 
the Office through appropriations reflect an appropriate balance 
between credit for earned fees and general revenues. We would 
hope that the amount of general tax revenues appropriated to the 
Office would not be concomitantly reduced by the increased 
amounts contributed by users. In other words, we urge Congress 
to increase the Office's overall funding so that the Office may 
continue its important public functions while at the same time 
deliver more efficient services to users. 

With respect to the Office's request for authority to adjust 
the fees for inflation at five year intervals, we cannot quarrel 
with the Copyright Office's anticipation of the need for 
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appropriate future increases, but we question whether these 
increases should occur automatically without an opportunity for 
Congressional oversight. We urge the Committee to continue its 
oversight function and suggest that requests to Congress for fee 
increases, as warranted, could provide ongoing opportunities for 
such oversight. 

Finally, we read with interest the comments of the Register 
of Copyrights before your Subcommittee regarding possible 
modifications in the registration system to accommodate the 
special needs of individual authors and of periodical publishers. 
We look forward to the opportunity to cooperate with the staff of 
the Copyright Office to find mutually satisfactory solutions to 
these situations, and to others as changing conditions may 
suggest. 

We appreciate this opportunity to present our views on H.R. 
1622. 

Sincerely yours. 

Marsha S. Carow 
Vice President 

MSC/smv 

cc: The Honorable Carlos J. Moorhead 

-2-
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% AMERICAN INTELLECTUAL PROPERTY LAW ASSOCIATION 
SUITE 201 • Ml JEFFERSON DAVIS HIGHWAY. ARLINGTON'. VA :2202 

Tdcphorw I'OJ) 521-1680 
F»c»mile 1701) 392 27S2 

Ju ly 19, 1989 

Preside" 

J A C K C GOLDSTEIN 

President-Elect 

WILLIAM S. THOMPSON 

1st Vice-President 

JEROME C LEE 

Ind Vux-Praident 

I FRED KOENCSBERO 

Secretary 

MARGARET A. BOULWARE 

Treasurer 

WILLIAM T MCCLAIN 

Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, 

Intellectual Property and the 
Administration of Justice 

Committee on the Judiciary 
U.S. House of Representatives 
2328 RHOB 
Washington, D.C. 20515-4902 

Dear Mr. Chairman: 

Re: H.R. 1622 

Immediate Past President 

JOSEPH A. DEGRANDI 

Board of Directors 

The Above Penoro and 
HENRY L. BRINKS 

THOMAS 1 O'BRIEN 

JOHN O. TRESANSKY 

H. Ross WORKMAN 

ROBERTA ARMrrACE 

ROBERT L BAECHTOLD 

WILLIAM H ELLIOTT. JR 

ALBERT ROSIN 

GARY A SAMUELS 

ROBERT G. STERNE 

HOGE T SUTHERLAND 

JANICE E. WILLIAMS 

The Subcommittee on Courts, Intellectual Property, and 
the Administration of Justice has been referred H.R. 1622. 
The bill, which was introduced by you, would increase the 
fees charged by the Copyright Office for services provided 
to the public. The bill would also authorize the Register 
of Copyrights to increase these fees every five years to take 
into account the effects of inflation. 

The American Intellectual Property Law Association 
supports the enactment of H.R. 1622. The proposed increase 
in these fees will not, in our view, discourage any person 
from enjoying the intended benefits of the copyright laws. 
On the other hand, the increase in revenue, i f taken into 
account during the appropriation process, will allow the 
Copyright Office to maintain a high level of service to these 
who pay the fees. 

Regards, 

Sincerely, 

Councilman to NCIPLA 

LEONARD B MACKEY 

Executive Director 

MICHAEL W BLOMMER 

C./2+6/?k^, 
Jack C. Goldstein 
President 

JG/cc 

FomKrfj AMERICAN PATENT LAW ASSOCIATION (APLAJ 

19-607 0 - 8 9 - 4 
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R.P.D. lit, 
Vineyard Haven, Mass. 02568. 
May 6, 1989. 

The Honorable Robert W. Kastenmeler, Chairman, 
Subcommittee on Courts, Intellectual Property, 

and Administration of Justice 
House of Representatives, 
Washington, D.C. 20515. 

Dear Bob Kastenmeler: 

Once again, as so often In the past, I have 
occasion to appeal to you on a matter of real concern 
to members of the creative community In this country. 

I write concerning H.R. 1622, which would cause 
various copyright fees to be doubled. This would, In 
effect, discriminate against authors, composers, 
photographers, and others who can least afford the 
only real protection of their Intellectual property . 
that Is available to them. This would particularly 
hurt such creators who produce numerous works each 
year, and it would have the effect of depriving them 
of the posslbllllty of recovering statutory damages 
and attorneys' fees In cases of Infringement of their 
work. 

I would urge amendments that would enable the 
registration of single and/or group copyrights within 
18 months of creation of the works, and that would 
allow the creator of the works to claim statutory 
damages and attorneys' fees whether or not the 
registration was made before the Infringement. This 
would allow a creator to pay a single fee for all the 
works produced In the 18-month period. The only real 
value of copyright is to protect against Infringe
ment, and it is clear that as the bill is now worded, 
many creative people would be unable to afford this 
fundamental protection of their craft. 

Sincerely yours, 

John HerseyO 
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w w r a n nwii.jiinT—a— WASMINOTON. OC 20515-6218 

July S, 1989 

The Honorable Steny R. Hoyer 
Member of Congress 
1513 Longworth Bldg. 
Washington, D.C. 20515 

Dear Steny: 

Thank you for your letter of Hay 18, 1989, regarding, a 
proposed amendment to H.R. 1621 to provide^a salary increase- for 
the Chairaan and Commissioners on the \ United States Parole 
Commission. 

I agree with your proposition that a salary increase, for the 
Parole Commission — to an Executive Level III for the Chairman 
and to an Executive Level IV of the Commissioners- — is 
consistent with other agencies of government and is sound public 
policy. In other words, I will incorporate the amendment into 
the text of H.R. 1621. 

Thanks for conveying your views and thanks also forp the 
informative background materials about salary levels on Federal 
boards and commissions. 

ROBERT W. KASTENMEIER 
Chairman 
Subcommittee on Courts, 

Intellectual Property and the 
Administration of Justice 

RWK:mr 
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The Honorable Robert V. Kastenmeier, Chairman 
Subcommittee on Courts, Intellectual Property, and 

The Administration of Justice 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman, 

I am writing to request your consideration for an amendment to 
HR 1621 to provide the U.S. Parole Commission the same salary increase 
proposed for the Copyright Royalty Tribunal. 

Currently, according to the attached report by the Library of 
Congress, only two collegial bodies are paid at the GS-18 level. X 
believe it only just that both the Copyright Royalty Tribunal and the 
U.S. Parole Commission be upgraded to have the Chairmen paid at the 
Executive Level III and the members at Executive Level IV, which is 
consistent with other boards and commissions of similar responsibility 
listed in the attached memo. 

I would be happy to provide you with any additional information 
that may be helpful in this regard, and would hope that we could move 
to speedily redress what is an inequitable situation. 

Thanking you for your attention to this request and with warmest 
personal regards, I am 

Sincerely yours. 
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WnMngton. DC. 20540 

Congressional Research Service 
The Library of Congress 

March 10, 1989 

TO 

FROM 

SUBJECT 

Honorable Steny H. Hoyer . 
Attention: John Berry 

Rogelio Garcia & 
Analyst in American National Government 
Government Operations and Management Section 
Government Division 

Executive Levels and GS Grade of Chairmen and Members 
Serving in Full-Time Positions on Federal Boards and 
Commissions 

This memorandum is sent in response to your inquiry and our subsequent 
telephone conversation regarding the executive levels and GS grade of the 
chairmen and members of Federal coUegial bodies. 

Of 31 coUegial bodies whose members serve full-time and are confirmed 
by the Senate, 29 classify their chairmen and members in an Executive Level 
category. The remaining two, the Copyright Royalty Tribunal and the United 
States Parole Commission, classify their chairmen and members in a GS-18 
or equivalent category. (Under P.L. 98-473, as amended by P.L. 99-217, the 
Parole Commission will terminate on November 1, 1992, and the term of the 
present members of the Commission has been extended, to that time.) 

Of the 29 chairman in the Executive Level category, two are at Level II, 
25 at Level III, one at Level IV, and one at Level V. The members in each 
of these agencies, with one exception, are one level below the chairmen. 

Presented below are ( D a table which indicates the number of collegia! 
bodies with chairmen and members at specified grade levels and (2) a listing 
of the coUegial bodies grouped according to the Executive Level and the GS 
Grade or equivalent of their chairmen and members. 

If I can be of further assistance, please call me at 707-8687. 
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CRS-2 

Number of Collegia] Bodies with Chairmen and Members 
at Specified Executive Levels and GS Grade 

Executive Level 

n m rv v GS-IS1 

Chairmen 2 25 1 1 2 
Members 0 2 25 2 2 

Executive Level of Chairmen and Members of Collegial Bodies 

Chairman at Executive Level II; Members at Executive Level HI 

Federal Reserve System, Board of Governors 
Nuclear Regulatory Commission 

Chairman at Executive Level HI; Members at Executive Level IV 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Equal Employment Opportunity Commission 
Export-Import Bank 
Farm Credit Administration 
Federal Communications Commission 
Federal Deposit Insurance Corporation, Board of Directors 
Federal Election Commission2 

Federal Energy Regulatory Commission 
Federal Home Loan Bank Board, Board of Directors 
Federal Maritime Commission 
Federal Mine Safety and Health Review Commission 
Federal Trade Commission 
Interstate Commerce Commission 
Merit Systems Protection Board 

'.The grade ia.GS-18 or equivalent. 

2 The FEC has six members, but no chairman. The members are at 
Executive Level IV. 



83 

CRS-3 

Chairman at Executive Level ED; Member* at Executive Level IV 

National Credit Union Administration, board of directors 
National Labor Relations Board 
National Mediation Board 
National Transportation Safety Board 
Occupational Safety and Health Review Commission 
Postal Rate Commission 
Railroad Retirement Board 
Securities and Exchange Commission 
Tennessee Valley Authority 
United States International Trade Commission 

Chairman at Executive Level IV; Members a t Executive Level V 

Federal Labor Relations Authority 

Chairman at Executive Level V* 

Foreign Claims Settlement Commission 

Chairmen and Members at GS-18 Level or Equivalent 

Copyright Royalty Tribunal 
United States Parole Commission 

RG:rda 

* The other members of the Commission work part-time and are therefore 
not included in this list. 
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U.S. Department of Justice 
United States Parole Commission 

Office of the Chairman 5550 Friendship Blvd. 
Chevy Chase. Maryland 20815 

August 2, 1988 

Mr. John Berry 
Legis lat ive Assistant 
for Appropriations 
U.S. House of Representatives 
Longworth House Office Building 
Room 1513 
Washington, D.C. 20515 

Dear Mr. Berry: 

Pursuant to your conversation with Commissioner Clay this date 
enclosed is justification for conversion of pay schedules for U.S. 
Parole Commissioners from the General Schedule Pay Rate to the 
Executive Schedule Pay Rate. 

Thank you for your assistance. 

Sincerely, 

6L ^ 
jfe '̂Benjamin F. Baer 

Chairman 
U.S. Parole Commission 

cr 

BFB:jle 
Enclosures 
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Justification for Conversion 
of U.S. Parole Commission 

Chairman and Members 
from General Schedule Pay Rate 
to Executive Schedule Pay Rate 

The U.S. Parole Commission is an independent agency in the U.S. 
Department of Justice which is composed of nine full time members 
appointed by the President, by and with the advice and consent of 
the Senate. One of the members is designated by the President to 
serve as the Chairman. The Commission determines national 
paroling policy. The Commission promulgates rules and regulations 
establishing guidelines to carry out their duties. The Commission 
members grant or deny parole to eligible prisoners; impose 
reasonable conditions on orders granting parole; modify and revoke 
an order paroling any eligible prisoner and request probation 
officers and other individuals, organizations and public or 
private agencies to perform such duties with respect to any 
parolee as the Commission deems necessary for maintaining proper 
supervision and assistance to such parolee. 

Of the hundreds of Presidential Appointees all but fifteen are 
compensated based on the Executive Schedule Pay rate. 

The positions not paid based on the Executive Schedule are compen
sated on the General Schedule, fourteen at the GS-18 Level and one 
at the GS-17 Level. The U.S. Parole Commissioners comprise nine 
of this group. The other six positions are the following: 

Department of Health and Human Services 
- Commissioner, Administration for Children, Youth and Family 

(i); 

Department of Commerce 
- Assistant Secretary and Commissioner of Patents & Trademarks 

(1): 

Assistant Commissioner for Patents (1), Assistant Commissioner 
for Trademarks (1); 

Department of the Treasury 
Director of U.S. Mint (1), Treasurer of the United States (1). 

The following is a listing of ten other independent agencies, nine 
of which have Chairmen paid at the rate of Executive Schedule 
Level III and whose members are paid at the rate of Executive 
Schedule Level IV and the 10th, a part-time Board paid at 
Executive Level V. 

1. Chairman, Consumer Product Safety Commission / Level III 
Members, Consumer Product Safety Commission / Level IV 

2. Chairman, Equal Employment Opportunity Commission / Level III 
Members, Equal Employment Opportunity Commission / Level IV 
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3. Chairman, Federal Communications Commission / Level III 
Members, Federal Communications Commission / Level IV 

4. chairman. Commodities Future Trading Commission / Level III 
Members, Commodities Future Trading Commission / Level IV 

5. Chairman, Federal Maritime Commission / Level III 
Members, Federal Maritime Commission / Level IV 

6. Chairman, Federal Mines Safety and Health Review Commission / 
Level III 
Members, Federal Mines Safety and Health Review Commission / 
Level IV 

7. Chairman, National Credit Onion Administration Board / 
Level III 
Members, National Credit Union Administration Board / 
Level IV 

8. Chairman, National Mediation Board / Level III 
Members, National Mediation Board / Level IV 

9. Chairman, Postal Rate Commission / Level III 
Members, Postal Rate Commission / Level IV 

10. Chairman, Commission on Civil Rights / Level V 
Members, Commission on Civil Rights / Level V 
(This is a part-time Board.) 

Presently no distinction is made between the pay of the Chairman, 
U.S. Parole Commission and the Members. The Chairman has 
administrative responsibility for the U.S. Parole Commission and 
should be paid at a higher rate than the Members. 

The level of responsibility and. duties of the Chairman and 
Commissioners, U.S. Parole Commission, i.e. setting national 
paroling policy and the releasing and retaking of federal 
offenders is certainly equivalent if not greater than the 
responsibilities assigned to any of the other Chairman or Members 
of the respective Commissions listed above. 

For example the Chairman and members of the Federal Maritime 
Commission are responsible for all functions with respect to 
regulation and control of rates, services, practices, tariffs and 
control of rates, and agreements of common carriers by water. 
They are full-time members. The Chairman of this board is paid at 
the Level III and the members are paid at the Level IV of the 
Executive Pay Schedule. 

The members of the U.S. Parole Commission are responsible for the 
release of federal prisoners from institutions. Their jobs 
involve decisions which effect the protection of the public. In 
addition they take the liberty of individuals who are under 
federal supervision in the community if they violate certain 
conditions of release. 
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Therefore the duties and responsibilities of the U.S. Parole 
Commissioners have a more far reaching effect on the general 
public. 

The members of the U.S. Parole Commission also have a more far 
reaching responsibility than a Chairman and Members of the Postal 
Rate Commission, who are paid at the Level III and Level IV of the 
Executive Pay Schedule, respectively. 

The Chairman and the members of the Commission on Civil Rights are 
only part-time positions and are paid at the Executive Level V. 

The other members of the other Commissions listed do not have as 
broad a spectrum of responsibility as the U.S. Parole 
Commissioners. The other Commissions listed focus on a particular 
aspect of the general public which does not effect the safety or 
protection of the general public or focus in on the safety of a 
specific group. The U.S. Parole Commission has duties so far 
reaching that it involves responsibility for the protection of the 
general public from dangerous persons. 

Therefore it is believed the nine U.S. Parole Commissioners should 
be paid on the Executive Schedule and that the Chairman be compen
sated at the rate of the Level III and the Commissioners at the 
Level IV. 
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Section 1. Section 4202 of Title 18, United States Code, is 
amended by deleting the last sentence. 

Section 2. Section 5314 of Title 5, United States Code, is 
amended by adding at the end, the following: 

"Chairman, United States Parole Commission." 

Section 3. Section 5315 of Title 5, United States Code, is 
amended by adding at the end the following: 

"Members, United States Parole Commission (8)." 
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WAlHlltonNl, OC 20615-6216 MMOTV-HS-MOI 

May l, 1989 

Mr. Irwin Karp 
40 Woodland Drive 
Port Chester, N.Y. 10573 

Dear Irwin: 

Thank you for your letter of April 24, 1989, regarding my 
bill, H.R. 1622, to increase various copyright fees. 

I have not yet decided whether to hold further hearings- on 
the measure, which developed from an oversight hearing on the 
Copyright Office. I will keep you apprised of my decision in 
this regard. 

I would inquire whether you and the authors and publishers 
organizations that received a copy of your letter have intervened 
with the House Appropriations Committee, Legislative Branch 
Subcommittee, to ensure that the Copyright Office receives an 
appropriation level adequate to satisfy its statutory 
obligations. 

As you know, the Berne Convention Implementation Act of 1988 
doubled statutory damages in the Copyright Act. It is my 
understanding from sources in the Senate that copyright 
registration fees should also have been doubled. Neither "of 
these changes, of course, were mandated by the Berne Convention 
itself. But, with one set of changes (relating to authors 
rights) in place we certainly should continue with the other 
(relating to the public interest and good government). I hope 
that you will continue to participate in this balancing process. 

Thanks again for your views. 

Sincerely . ^ ^ 

• ROBERT Wl KA§fTENMEIER 
Chairman 
Subcommittee on Courts, 

Intellectual Property and the 
Administration of Justice 

JOHNKTMIT TOMS 
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IRWIN KARP 

April 24, 1989 

The Honorable Robert W. Kastenmeier, Chairman 
Subcommittee on Courts, Intellectual Property and 

the Administration of Justice 
Committee on the Judiciary 
House of Representatives 
Washington, D.C. 20515 

Re: H.R. 1622: A Bill to Increase 
Registration and Other Copyright Fees 

Dear Chairman Kastenmeier: 

H.R. 1622 would amend Sec. 708 (Title 17) to double various 
copyright fees. Most significantly, the fee for registering a copyright 
claim would be raised from $10 to $20. This will deny effective copyright 
protection to innumerable authors, photographers, composers, illustrators 
and other individuals, each of whom yearly creates several copyrighted 
works; most cannot afford the several $10 fees now required annually to 
assure that protection for each work as it is created. The fee rise also 
will deny effective protection to many.journal and newsletter publishers. 

I write to summarize the problem they face; to suggest simple amend
ments of Sees. 412 and 40% to ameliorate it; and to urge that hearings be 
held so that interested organizations can present their views. 

1. How Authors of Multiple Works, and Journal Publishers, 
are Precluded from Effective Copyright Protection. 

Obviously, if a poem, photograph, song, magazine article or similar 
short work is infringed and its author elects to sue for infringement, 
he/she can afford the $10 (or $20) fee for the copyright registration 
which Sec. 411(a) requires as a condition for commencing the action. 

The catch is that if the work was not registered before the in
fringement, Sec. 412 prohibits the author from recovering statutory damages 
or attorneys fees. But these two remedies provide the only effective 
copyright protection for poets, photographers, composers, authors of arti
cles, illustrators and creators of other short works. Actual damages 
usually are modest or difficult to prove. The only redress is statutory 
damages fixed by the Court. And without the possibility of recovering 
attorney's fees, many creators usually cannot afford to sue the infringer. 

An author who creates several different works each year — 20 or 30 
songs or poems or paintings, 10 or 15 short stories or articles, several 
hundred or more photographs — cannot foresee which, if any, of these works 
will be infringed in the future. Most will not; none may be. Consequently, 
to assure that effective protection is preserved in case one of his works 
is infringed in the future, the author must, under Sec. 412, pay a fee and 
register every work as it is created, to avoid losing statutory damages and 
attorneys fees. The price is already too high for many authors to afford — 

40 WOODLAND DRIVE PORT CHESTER. N.Y. 10573 914/939-53B6 
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»2UU to register 20 works in a year; $300 for 30 works. 

Many of these authors, artists, and composers, along with journal 
publishers, create or disseminate works of cultural, scientific, education
al and other social value, which yield modest or little profit. let, under 
H.R. 1622, a poet or artist or composer who creates 30 works in 1990 would 
have to pay the Copyright Office $600 to for the right to claim statutory 
damages and attorneys fees should one of those works be Infringed in the 
future; a motion picture company would have to pay $20 for a $20 million 
film produced in 1990 that grosses upwards of $100 million. 

The effect of Sec. 412 is to exact a price for remedies. Those who 
can afford to pay may claim statutory damages and attorney's fees; those 
who cannot afford to pay are barred from obtaining these remedies. And 
Sec. 412 puts the heaviest burden on authors and artists who can least 
afford it. Its requirements, and that discrimination, violate the spirit, 
if not the letter, of Constitutional due process and equal protection. 

The burdens Sec. 412 imposes and its denial of remedies to those who 
cannot afford to pay its price can be ameliorated by simple amendments. 

2. Suggested Amendments to Sees. 412 and 408 

(a) I suggest Sec. 412 be aaended to provide that If an unpub
lished work is registered within 18 months after it is created, or 
a published work is registered within 18 months after it is first published 
— the author or publisher is entitled to claim statutory damages whether 
the registration was made before or after the infringement. This comports 
with the 1909-1977 Copyright Act. 

This amendment would enable authors, artists, composers and photog
raphers to make a single registration — for one $10 (or $20) fee — of all 
the works they created, or published, during the previous 18 month period, 
without losing the right to claim statutory damages or attorneys fees* 
Presently, authors can make that type of group registration for unpublished 
works; but if they wait for several months or until year-end — the only 
way to avoid multiple, fees — their works created during that period are 
Ineligible for effective protection If an infringer strikes before the 
group registration is filed. 

(b) Sec. 408 (c) should be amended to specifically permit these 
group registrations of unpublished works, rather than leave this to the 
Register's discretion. The section also should be aaended to permit group 
registrations of works published as contributions in periodicals (as now 
allowed) or in other collective works such as anthologies. It should not 
require separate deposit of the entire issue , only a copy of the pages 
containing the work. 

(c) I suggest that a clause be added to Sec. 408 permitting 
group registrations of issues of the same periodical or newsletter pub
lished during the prior 18 month period - in one application and for a 
single $10 or $20 fee. Also, the deposit requirement for journals, 
newsletters and newspapers should be revised to relieve publishers, partic
ularly those with modest income and small circulations, of unnecessary and 
extremely burdensome obligations that by and large do not benefit the 
Library of Congress and probably increase its administrative workload and 
expenses. 

cc: Members of the Suboouittee 
Michael Remington, Esq. 
Thomas Mooney, Esq. 

Ralph Oman, Register of Copyrights 

Various Authors and Publishers 
Organisations 

Sincerely yours, 

Irwin Karp 
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IRWIN KARP 

April 26, 1989 

The Honorable Robert W. Kastenmeier, Chairman 
Subcommittee on Courts, Intellectual Property and 

the Administration of Justice 
Committee on the Judiciary 
House of Representatives 
Washington, D.C. 20515 

Re: H.R. 1622: A Bill to Increase 
Registration and Other Copyright Fees 

Dear Chairman Kastenmeier: 

I find that my April 24th letter omitted the crucial phrase 
"and attorney's fees" from the first sentence of 2(a) on page 2. 
I would like to correct that omission. The phrase should be inserted (as 
indicated by underlining) so that the sentence reads: 

" (a) I suggest Sec. 412 be amended to provide that if an unpub
lished work is registered within 18 months after it is created, or 
a published work is registered within 18 months after it is first published 
— the author or publisher is entitled to claim statutory damages and-
attorney's fees whether the registration was made before or after the 
infringement." 

As I point out in my April 24th letter, Sec. 412 denies statutory 
damages and attorney's fees to authors who cannot afford to pay several 
registration fees for the multiple works they create each year. The 
purpose of the amendment suggested in 2(a) above is to preserve for them 
the right to claim both both of those remedies - as noted in the next 
paragraph of the April 24th letter. 

I earnestly hope that the Subcommittee will conduct hearings on 
H.R. 1622 so that organizations representing authors, artists, and pub
lishers will have an opportunity to express their views. 

Sincerely yours, 

Irwin Karp 

cc: Members of the Committee 
Michael Remington, Esq. 
Thomas Mooney, Esq. 
Ralph Oman, Register of Coprights 

Various Authors and Publishers Organizations 

*a WOODLAND DRIVE PORT CHESTER. N.Y. 10573 914/939-5386 
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Curtis Brown Ltd. Ten Astor Place, New York, NY. 10003 (212) 473-5400 

Cable Browncurt • Telex: 422745 Percy H. Knowton 
Chairman 

Chief Executive Officer 

May 2, 1989 

The Honorable Robert W. Kastenmeler, Chairman 
Subcommittee on Courts, Intellectual Property and 

the Administration of Justice 
Committee on the Judiciary 
House of Representatives 
Washington, DC 20515 

RE: H.R. 1622: A Bill to Increase 
Registration and Other Copyright Fees 

Dear Chairman Kastenmeler: 

Irwin Karp sent me a copy of his letter of 4/24/89 in regard to 
H.R. 1622: A Bill to Increase Registration and Other Copyright Fees. 

I am a literary agent, CEO and Chairman of Curtis Brown, Ltd., an 
agency which represents many authors, mainly American and British. 
I am writing on behalf of the Society of Authors Representatives, a 
group of fifty-odd agents like Curtis Brown, Ltd. who represent in 
aggregate several thousand authors of widely varying status from 
struggling beginners to major best sellers. 

The SAR fully supports the principles and suggestions put to you 
by Irwin Karp. His solution would correct many of the problems with 
which H.R. 1622 would burden all authors, artists and.everyone else 
protected by our copyright law, while at the same time it would 
provide a means of reducing the workload and expense that would be 
incurred by the Library of Congress under the current version of H.R. 1622. 

Sincerely, ) 

President, Society of Authors' Representatives 

PK:Jh 

cc: Members of the Subcommittee 
Michael Remington, Esq. 
Thomas Mooney, Esq. 
Ralph Oman, Register of Copyrights 
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BRYLAWSKI, CLEARY & LEEDS 
C. ruLTON 0RYLAWSKI, P.C. BOI PENNSYLVANIA AVCNUE, B.C. FULTON BRYLAWSKI IISBB-IB73I 
J . MICHAEL CLEARY, P.C. 
HENRY W. LEEDS, P.C. 
EDWIN KOMEN WASHINGTON, D. C 2 0 0 0 3 

SUITE 2QI 

WILLIAM P. HERKLOTS 
NORM D. ST. LANDAU June 2 1 , 1 9 8 9 

TELEPHONE 
(Z02I 0*7-1331 

CABLE AD OP ESS "TOLAW" 
TELEX 0 9 - 2 4 0 0 

__KA£COPIER IZOH S7S-47K 

The Honorable Robert W. Kastenmeier 
2328 Rayburn Building 
House of Representatives 
Washington, D.C. 20515 

Re: Copyright Fees and Technical Amendments 
Act Of 1989 ~ H.R. 1622 

Dear Rep, Kastenmeier: 

I am writing to express my strong support for the Copyright 
Office fee bill which you recently introduced on March 23, 1989. 

I have practiced before the United States Copyright Office 
on virtually a daily basis since 1976 conducting and supervising 
copyright searches, preparing and filing registrations and 
documents and corresponding with various officials of the Copy
right Office on matters affecting my clients. I have always been 
greeted with friendly, prompt and professional service whether 
from a Copyright Examiner or-from the Register of Copyrights. It 
would be no understatement to say that the Copyright Office is 
one of the best managed federal agencies. Not only do members of 
the United States copyright community rely upon it but many of my 
foreign clients find the U.S. records more informative than those 
maintained in their own countries. 

This excellent public resource is, however, being threatened 
by an insidious but growing problem which cannot be solved by any 
action taken by the Copyright Office alone. Virtually all of the 
copyright fees are set by statute. These fees have not been 
increased since they became effective on January 1, 1978. 
Inflation has, however, sharply eroded by half the value of the 
$10 filing fee as well as the other correspondingly modest fees. 
At the same time, the Copyright Office staff of over 600 in 1976, 
which then administered approximately 400,000 claims per year, 
has dwindled to under 500 while now processing over 600,000 
claims per year. Something, somewhere has to give way in the 
form of declining service to the public and erosion of personnel 
morale through overwork and burnout. 
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BRYLAWSKI, CLEARY & LEEDS 
The Hon. Robert W. Kastenmeier 
June 2 1 , 1989 
Page 2 

Measured against these facts, the fee increase proposed by 
the Register of Copyrights Ralph Oman on March 16, 1989 before 
the House Judiciary Subcommittee on Courts, Intellectual Property 
and the Administration of Justice seems eminently reasonable. 
Although the Register requested a doubling of current fees, the 
filing fee would still only be $20 per application even though a 
$30 fee might be justified. Perhaps more importantly, the 
pending fee bill gives the Register much needed flexibility to 
raise fees at certain stated intervals based upon inflation. It 
would, in fact, not be unreasonable to give the Register more 
flexibility to base future fee increases, following proper public 
hearing and opportunity to comment, on additional factors which 
would reward the Copyright Office for providing even better, more 
efficient service to the public. 

The Copyright Office provides a service unique in its scope 
and quality. We should take all steps necessary to preserve and 
improve this valuable resource. The current fee bill is both an 
appropriate and necessary step in this direction. 

Sincerely yours, 

Edwin Komen 

EK:jbs 
cc: The Hon. Ralph Oman, 

Register of Copyrights 
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PATENT, TRADEMARK AND 
COPYRIGHT LAW SECTION 
THE BAR ASSOCIATION OF THE DISTRICT or COLUMBIA 

1819 H STREET, N.W - 12TH FLOOR 
WASHINGTON, D C 20006-3690 

(202) 223-6600 

J u l y 2 0 , 1989 

IOSEPH It MAGNONE 
Burnt, Dotnc Sweeter & Mithn 
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•36-6620 

Ouir-aMt 
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659-907* 

JAMES F McKEOWN 
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CLIFTON E. McCANN 
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JAMES M COULD 
(Term 1991) 293-7060 
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To The Surd ol Oirecten 

RICHARD A FIVNT 
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ROBERT C WEILACHER 
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The Honorable Robert W. Kastenmeier 
2328 Rayburn Building 
House of Representatives 
Washington, D.C. 20515 

Re: Copyright Fees and Technical Amendments 
Act Of 1989 — H.R. 1622 

Dear Rep. Kastenmeier: 

I am writing this letter on behalf of the Patent, 
Trademark and Copyright Law Section of the Bar Association 
of the District of Columbia expressing our strong support 
for the bill which you recently introduced on March 23, 
1989. 

Members of the private bar are generally not enthus
iastic in recommending fee increases directly affecting the 
pocketbooks of their clients. We are, however, acutely 
aware of the fine job that the Copyright Office is doing 
with an ever dwindling staff and a perpetually increasing 
caseload. Unfortunately and inevitably, without additional 
support from the public in the form of increased fees, the 
quality and promptness of this service must necessarily 
decline to the benefit of no one and at great expense both 
to copyright owners who rely on the public records for 
protecting their copyright claims and to the general public 
which both requires and deserves access to an accurate 
record of these claims. 

In light of the potential benefits of the pending bill 
and the obvious risks of failing to act, the modest fee 
increase from $10 to $20 per application, with correspond
ingly modest fee increases for other services, seems well 
justified. 

We therefore urge prompt and favorable action on this 
bill. 

rfnone 
Chairman, (gjre Section 
The Bar Association of 
the District of Columbia 
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The Register of Copyrights 
of the 

United Stites of America 
Library of Congress 
Department 100 
Washington. D.C. 20540 

July 20, 1989 

The Honorable 
Robert W. Kastenmel er 
Chairman, Subcommittee on Courts, 

Intellectual Property, and the 
Administration of Justice 

U.S. House of Representatives 
Washington, D. C. 20515 

Dear Chairman Kastenmeler: 

I would like to share with you some information about the efforts 
I have made to build a consensus in favor of the proposed Increase 1n 
copyright service fees, including our consultations with the magazine 
publishers about group registration of their publications. I would also 
like to review alternative fee structure ideas that I have considered and 
the reasons why I would not recommend their adoption. Finally, I want to 
respond to Irwin Karp's proposal for a two-year grace period during which 
unregistered works would be entitled to statutory damages and attorney's 
fees. 

In my efforts to build a consensus In support of the copyright 
fee Increase, I have written to, and talked with, a long list of authors, 
users, educators, and copyright owners, to explain the need for the 
increase. And I think I have succeeded in building a consensus, even 
though there may be a few holdouts. I have received many letters of 
support from many different people — from individuals and corporations. 
Including a most sympathetic letter from Garson Kanln, Robert Hassle, and 
Peter Stone, representing the Authors League of America and Its constituent 
guilds. The American Intellectual Property Law Association, representing 
the patent, trademark, and copyright bar, supports the fee increase, as do 
the RIAA, the MPAA, and CBEMA. 

I have also tried to adjust Copyright Office regulations wherever 
possible to reduce any burden on small publishers and Individual authors. 
I have great sympathy for the men and women who struggle to make a living 
by writing or composing. Let me mention some of the positive things 
Congress or the Copyright Office has done to ease the plight of authors, 
starting back in 1978. 
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o Congress made the biggest change back in 1978 when it made 
registration voluntary. So a struggling artist does not 
have to register at all to get copyright protection. Of 
course, the artist gets very valuable benefits for register
ing, and many of them do register. 

o The Copyright Office also allows individual authors to make 
a single registration for an unlimited number of their 
unpublished works by grouping them Into a "collective1' work. 
So a writer of poems or short stories, or a photographer, 
can register a year's production for only one fee. This 
greatly eases the hardship on the struggling author. 

0 Congress allowed Individual authors to make group registra
tions for their published contributions to magazines within 
a calendar year or less. This option has become even more 
Important since you eliminated the notice requirement 1n the 
Berne Implementation Act of 1988. These authors of poems, 
essays, and short stories can make group registrations for a 
calendar year or less, at their option. 

1 am also actively considering another change in our regulations 
that would allow group registration of magazines and newsletters. The 
publishers have asked for this privilege in the past, and I have been 
working with the acquisitions people in the Library of Congress and with 
the publishers to develop the outline of a proposal that gives benefits to 
the Library and the Copyright Office as well as the publishers. Based on 
these consultations, if you would encourage me to do so; I would recommend 
to the Librarian the Issuance of a group registration regulation for serial 
publications — magazines, journals, and newspapers. Daily publications 
could be registered weekly on one application for one fee; weekly and 
monthly publications could be registered quarterly on one application for 
one fee. I have the authority to set a fee for a special service like 
group registration, and I may recommend a fee to the Librarian. You may be 
assured that the fee will still be substantially less than the fee if the 
group of works were registered individually. 

As a condition of allowing this kind of group registration of 
serials, we would ask the publishers, as they have suggested, to add the 
Library of Congress to their subscription list so the Library will receive 
two copies immediately upon publication. When group registration is 
applied for on a quarterly basis, the publisher would submit one applica
tion and fee for all of the Issues published weekly or monthly during the 
quarter. 

By reducing paperwork headaches and compliance costs, this 
proposal would benefit small periodical publishers and publishers of 



99 

- 3 -

newsletters, and, indirectly, their authors. It would benefit the Library 
of Congress, by getting publications to the Library faster than it gets 
them under the current arrangement. In that way, it would also benefit 
Congress. 

I understand that if you would sanction this compromise proposal, 
the publishers would accept it and support H.R. 1622 in full. The 
publishers have acknowledged that doubling of the fee schedule is justified 
simply to adjust for the inflation since the last fee increase. I know of 
no publishers who object to the fee increase. However, the compromise I 
have described removes any concerns they may have about adoption of the 
five-year inflation adjustment authority. 

Consideration of alternative proposals 

As you know, Mr. Chairman, H.R. 1622 doubles the fee schedule 
because inflation has cut its value in half since you set the fees in the 
1976 Copyright Act. Even though the fee increase merely responds to 
inflation, I have given careful thought to possible alternatives. We have 
considered the possibility of a variable fee structure — that is, a 
different fee for different works. The first question of course is what is 
the policy basis for the fee differential. If it is the potential or 
assumed value of the work, when and how is that value determined? If a 
cost-recovery basis is used, the higher fee may in fact fall on the 
individual authors. 

The major problem is that variable fees for different works would 
be administratively unmanageable. In a volume operation like ours—now 
650,000 items a year--determ1n1ng different levels of fees would consume a 
significant amount of time all along the production line, often requiring 
correspondence, and thus increase rather than decrease costs. Variable 
fees might also result 1n time and effort spent by applicants trying 
artificially to avoid the higher priced categories. Also, I believe the 
policy of nondiscrimination is best. Often applications completed by 
individual remitters take much longer to exam1ne--11ke p_r£ « litigants 
before the court—since we often have to write to them to correct mistakes. 
(The Copyright Office deals with more non-expert remitters than does the 
Patent Office, for example, which recommends that applicants first seek the 
help of a patent attorney before filing.) On the other hand, large 
corporations who repeatedly do business with the Office have experienced 
personnel to handle filing. On a cost-recovery basis, therefore, the 
"ordinary citizen" remitters would pay higher registration fees. 

My bottom line is that even at $20 a work, the copyright 
registration filing fee remains one of the biggest bargains in Washington. 
Our neighbor, Canada, charges $35 (Canadian) for copyright registration, 
and authors and copyright owners, in some ways, get less for their money. 
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Under our system, registration entit les authors and copyright owners to a 
legal presumption of copyright val idi ty which has seldom been rebutted in 
court. The authors can get statutory damages and attorney's fees i f they 
reg is ter and t h e i r works are in f r inged . Registrat ion also greatly 
fac i l i ta tes business transactions in copyrighted works. And a l l of these 
benefits wi l l cost only $20 a work or even less i f the author opts for 
group registrat ion. The authors get real value for their money. 

This brings me to Irwin Karp's proposal for a two-year grace 
period (after creation for unpublished works and after publication for 
published works — which could mean four years for some works) within 
which an unregistered work remains e n t i t l e d to at torney's fees and 
statutory damages. I have considered this proposal, and must oppose i t 
because 1t would weaken the registration system. A strong registration 
system serves the public interest because i t builds the collections of the 
Libriry of Congress, i t fac i l i ta tes commercial transactions relating to 
copyrighted works, and i t assists the court in narrowing the issues that 
are l i t iga ted . 

Statutory damages and attorney's fees are extraordinary remedies. 
No other country in the Berne Union allows statutory damages as a remedy 
for copyright infringement. Authors must prove actual damages. Statutory 
damages and attorney's fees constitute the primary incentive to-make"early 
registration of works. Since most works are Infringed within a year-or two 
of publication, a two-year grace period for published works large ly 
destroys the incentive to make registrat ion; 1f the work is not Infringed 
during the two-year period, the author probably wi l l not register. Also, 
t imel iness 1s an essential feature of any good registration system to 
ensure that the facts alleged are correctly stated, rather than recon
structed two (or four) years later 1n connection with a lawsuit. Above' 
a l l , early registration 1s essential so that the Library of Congress can 
rely on the copyright deposits to build current, high quality collections 
for the benefit of the Congress and the public. 

Even so, authors who delay in making registration are entit led to 
significant remedies: an Injunction, actual damages and lost pro f i ts , and 
seizure of infringing ar t ic les . These are the remedies available in other 
Berne member countries. But I know that this answer won't convince Mr. 
Karp. He fought this same battle back 1n 1976 during copyright revision, 
and he lost then. And he's trying again. 

Final ly, I understand that the concept of a" copyright fund has 
been suggested. Some portion of the additional revenue flowing into the 
Copyright Off ice, as a result of the fee Increase, would be set aside in a 
fund for special projects. The benefit of this proposal would be that the 
fees earned by the reg is t ra t ion system would def in i te ly be used to 
accomplish specific Improvements to the system that benefit authors. 
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One of the problems with the fund concept Is the Copyright Office 
needs additional revenues to make up for Inflation. We need these revenues 
sinply 'o restore service cut because of insufficient funds and to improve 
service in the application processing system. While I will be seeking a 
one-shot injection of funds from the appropriations committees for 
automation of the Copyright Office card catalog, the greater need Is an 
injection of funds to Improve basic services. I also see a danger in 
creating a stand-alone fund; it could be the first step in the direction of 
an entirely self-financing systea based on user fees. I would counsel 
against this trend as unfair to the authors. The public benefits from the 
system, and the taxpapers should be willing to pay their fair share to 
support the system. 

Moreover, the appropriations connlttees would have to agree with 
any fund proposal, and 1 am reluctant to delay the fee increase pending an 
agreement on establishment of a special fund. I am confident that the 
authors would be happy to rely on your assurances that you will use your 
good offices to make certain that a sizable portion of the Increased 
revenues will be used to benefit the copyright system. Your track record 
in the Appropriations Committee should reassure them on that score. 

I am at your disposal, of course, but I hope that the information 
in this letter will enable you to mark up H.R. 1622 and report it favorably 
to the Judiciary Committee without amendment. I really think the copyright 
community supports us on this modest bill. * 

As always, I greatly appreciate your help and direction. 

Sincere 

iphrcSK v ^ 7 ' 
g1ster\pf Copyrights 

R0:mg 
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April 1, 1986 

The Honorable 
Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, Civil 

Liberties and the Administration of Justice 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

As you know, the Copyright Office's workload has increased 
substantially during recent years, with the number of r eg i s t r a 
t ions escalating from 429,000 in 1979 to 540,000 las t year. Al
though we have markedly improved productivity during this period, 
recent s taf f cutbacks, coupled with restrictions on hiring fol
lowing the Gramm-Rudman-Hollings Act, have severely strained our 
operations. 

Recently, I appointed an internal study group to make recom
mendations to me on the pros and cons of a fee increase in the 
Copyright Office. The group has jus t made i t s report, and i t 
recommends an adjustment of statutory fees based on the cost of 
providing the service. If the registration fee were recalculated 
solely on the basis of cost of l iving increases since 1978, i t 
would r i s e from the present $10.00 to almost $20.00. However, 
the actual cost of registering a claim, calculated on the basis 
of s taff salary and benefits, and administrative costs (not in
cluding capital costs asssumed by the Government) i s $27.00. On 
this basis, the committee suggested a registration fee of $25.00, 
with proportional across-the-board increases in other fees enu
merated in §708 of the copyright act. 

I have not yet decided whether or not t o ask the Librarian 
of Congress to submit a fee increase proposal to Congress for 
consideration. However, since we will be discussing our de l ib
erat ions with members of the copyright bar, I wanted to apprise 
you of these developments. A copy of the in te rna l committee's 
working document calculations is enclosed for your information. 

Ralph dian 
Register of Copyrights 

Enclosure: 
Proposed Copyright Fee Schedule 
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February, 7 1986 

Proposed Copyright Fee Schedule 

The basic -formula for determining the amount to be charged 
•for an individul service is: 

The total cost of performing the service for one year 
The total number of times the service is performed in one year' 

Where, 

The Total Cost = salary of the units involved + 11.87. personel 
benefits + 107. overhead + non-personal support 

Fiscal year 1985 is the most recent year for which there ex
ist actual workload statistics. The calculations that follow are 
based on the statistics for that year. The total salary for the 
Copyright Office (excluding Licensing) was about $14 million, and 
the total non—personal appropriation was about $1,810,000. 

1. Registration Fee 

The registration fee is based on the cast of issuing a 
certificate, recording the registration, maintaining a public 
record, providing information to the public, and providing legal 
and automation support. The calculation is made as follows: 

Total Cost (555,000 claims were received in FY 1985) 
555,000 

Salary = R & P + Examining + Rec. Maint. + CPU/Reg Num + Catalog 
+ '/. of Information Office + "/. of Register's Office 

= $2,030,000 + *4,238,000 + $267,000 + $170,000 + 
$2,744,000 + $474,000 + $848,000 

= $10,821,000 

Therefore, 

Total Cost = $10,821,000 + $1,277,000 + $1,210,000 + 
$1,742,000 

= $15,050,000 

The cost per claim is: 

$15,050,000 = $27 per claim 
555,000 

1 
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2. Renewals 

Same Basic calculation as.-for registrations: 

Total Cost (there were 43,000 Renewals' in FY 1985) 
• 43,000 

Salary = Exam ( R & D only) + 2 mail clerks + 2 Data Prep 
Clerks + 1 Reg Num Clerk + 1 CPU Clerk + 
2 Catalogers. + "/. o-f Register's Office 

= $366,000 + $30,000 + $30,000 + $15,000 + 
$15,000 + $50,000 + $33,000 

= $539,000 

There-fore, 

Total Cost = $539,000 + $64,000 + $60,000 + $S7,000 

= $750,000 

The cost o-f processing a renewal is: 

$750,000 = $17.50 per renewal 
43,000 

3. Receipt -for a Deposit 

The cost o-f issuing a receipt for a deposit under Section 
407 will be increased to $4. (See Laila Mulgaokar's memo dated 
2/5/86.) 

4. Documents 

Same basic calculation as for registrations: 

Total cost (there were 15,000 documents recorded 
15,000 in FY 1985) 

Salary = Cataloging (Docs only) + 1 Mail Clerk + 
1 Data Prep Clerk + 2 Preservation Clerks + 
'/ of Register's Office 

= $173,000 + $15,000 + $15,000 + $30,000 + $21,000 

= $254,000 

Therefore, 

Total Cost = $254,000 + $30,000 + $28,000 + $41,000 

= $353,000 

2 
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The basic cast cost a-f processing a document is: 

$353,000 = #24 per document 
15,000 

5. Notice of Intention to make a Phonarecord 

Due to inflation, the cost of processing a Notice of inten
tion to make a Phonorecord will be increased to #10. 

6. Statement of Identy of an Author... [Section 302(d)3 

Due to inflation the cost of processing a Statement of Iden
tity of an Author... will be increased to #20. 
7. Import statements 

Processing required is approximately 30% of that for 
processing a registrati on. If the registration fee were $25, the 
cost of processing an Import Statement would be #8. 

8. Additional certif icate 

The cost of issuing an addi tional certif icate of registra
tion is approximate! y 4071 of the cost of issuing an original 
certificate. If the registration fee were #25, the fee for issu
ing an additional certificate would be #10. 

9. Issuance of other Certifications 

This is actually a variable fee service because searching 
for material is involved; therefore, the fee will be based on the 
actual time taken to process requests. This will be #10 per hour. 

10. Official searches of the records 

Cost per hour = Total cost of operating the searching activity 
Total number of searching hours per year 

Total cost of operating the searching activity ~ 

CR & B (Bibliographers only) + '/. of Register's Office! + 
11.871 + 1071 + nan-personal support 

= C#259,000 + #23,0003 + #31,000 + #33,000 + #35,000 

= #381,000 

Total number of searching hours per year = 

Number of Bibliographers x hours per year per Bibliographer 

= 10 x (8 x 230) 

= 18,400 hours 
Therefore, 

Cost per hour ls: 

#381,000 = #21 
18,400 

NOTE: 

If the proposed fee schedule had been in effect in FY 1985, 
our income from fees would have been approximately #14 mil1 ion, 
rather than #6,518,000. \ 
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McGraw-Hill, Inc. 

1221 Avenue of the Amencas 
New York. New York 10020 
Telephone 212/512-4605 

Kurt D Steele 
Vice President and Associate General Counsel 

July 7, 1986 

The Hon. Robert K. Kastenmeier 
Chairman, Subcommittee on Courts, 
Civil Liberties and 
Administration of Justice 

House of Representatives 
Washington, D.C. 2051C 

Dear Mr. Kastenmeier: 

As one of the world's largest publishers of a variety of 
information in many media, we are writing to express concern that 
the application of the Gramm-Kudman-Kollings Act to the fees 
collected by the Copyright Office may significantly diminish their 
ability to register on a timely basis the copyrights to material' 
we publish. Given the fact that a large portion of the Copyright 
Office's budget is derived from copyright registration and related 
fees, we are seriously concerned that the level of service we have 
come to expect from the Copyright Office may be in jeopardy. 

We understand that you have expressed concern to the 
Office of Management and Eudget about their interpretation of 
Section 255(e) of the Act which we believe should automatically 
exempt offsetting fees paid to the Copyright Office. We hope 
OtlB's position will not prevail that offsetting fees are not 
exempt from the Act since they are in lieu of appropriated funds. 

Your efforts to preserve the operations of the Copyright 
Office are _yery"much appreciated. 

Sincerely yours, 

o 

19-607 (112) 




