
Citation:  1 Compilation of Selected Acts within the Jurisdiction
 the Committee on Energy and Commerce 850 2005

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Mon Apr 22 21:20:00 2013

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.



TITLE 28-JUDICIARY AND JUDICIAL PROCEDURE

PART VI-PARTICULAR PROCEEDINGS

CHAPTER 158-ORDERS OF FEDERAL AGENCIES;
REVIEW

[§§ 2341-2351]

Sec.
2341. Definitions.
2342. Jurisdiction of court of appeals.
2343. Venue.
2344. Review of orders; time; notice; contents of petitions; service.
2345. Prehearing conference.
2346. Certification of record on review.
2347. Petitions to review; proceedings.
2348. Representation in proceeding; intervention.
2349. Jurisdiction of the proceeding.
2350. Review in Supreme Court on certiorari or certification.
2351. Enforcement of orders by district courts.
[2353. Repealed].

§ 2341. Definitions
As used in this chapter-

(1) "clerk" means the clerk of the court in which the peti-
tion for the review of an order, reviewable under this chapter,
is filed;

(2) "petitioner" means the party or parties by whom a peti-
tion to review an order, reviewable under this chapter, is filed;
and

(3) "agency" means-
(A) the Commission, when the order sought to be re-

viewed was entered by the Federal Communications Com-
mission, the Federal Maritime Commission, or the Atomic
Energy Commission, as the case may be;

(B) the Secretary, when the order was entered by the
Secretary of Agriculture or the Secretary of Transpor-
tation;

(C) the Administration, when the order was entered by
the Maritime Administration;

(D) the Secretary, when the order is under section 812
of the Fair Housing Act; and

(E) the Board, when the order was entered by the Sur-
face Transportation Board.

§ 2342. Jurisdiction of court of appeals
The court of appeals (other than the United States Court of

Appeals for the Federal Circuit) has exclusive jurisdiction to enjoin,
set aside, suspend (in whole or in part), or to determine the validity
of-
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(1) all final orders of the Federal Communication Commis-
sion made reviewable by section 402(a) of title 47;

(2) all final orders of the Secretary of Agriculture made
under chapters 9 and 20A of title 7, except orders issued under
sections 210(e), 217a, and 499g(a) of title 7;

(3) all rules, regulations, or final orders of-
(A) the Secretary of Transportation issued pursuant to

section 2, 9, 37, or 41 of the Shipping Act, 1916 (46 U.S.C.
App. 802, 803, 808, 835, 839, and 841a) I or pursuant to
part B or C of subtitle IV of title 49; and

(B) the Federal Maritime Commission issued pursuant
to-

(i) section 19 of the Merchant Marine Act, 1920
(46 U.S.C. App. 876);

(ii) section 14 or 17 of the Shipping Act of 1984
(46 U.S.C. App. 1713 or 1716); or

(iii) section 2(d) or 3(d) of the Act of November 6,
1966 (46 U.S.C. App. 817d(d)) or 817e(d);

(4) all final orders of the Atomic Energy Commission made
reviewable by section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface
Transportation Board made reviewable by section 2321 of this
title;

(6) all final orders under section 812 of the Fair Housing
Act; and

(7) all final agency actions described in section 20114(c) of
title 49.

Jurisdiction is invoked by filing a petition as provided by section
2344 of this title.

§ 2343. Venue

The venue of a proceeding under this chapter is in the judicial
circuit in which the petitioner resides or has its principal office, or
in the United States Court of Appeals for the District of Columbia
Circuit.

§ 2344. Review of orders; time; notice; contents of petition;
service

On the entry of a final order reviewable under this chapter, the
agency shall promptly give notice thereof by service or publication
in accordance with its rules. Any party aggrieved by the final order
may, within 60 days after its entry, file a petition to review the
order in the court of appeals wherein venue lies. The action shall
be against the United States. The petition shall contain a concise
statement of-

(1) the nature of the proceedings as to which review is
sought;

(2) the facts on which venue is based;
(3) the grounds on which relief sought; and
(4) the relief prayed.

The petitioner shall attach to the petition, as exhibits, copies of the
order, report, or decision of the agency. The clerk shall serve a true

'So in original. The reference to "841a" probably should not appear.

Sec. 2344U.S. CODE PROVISIONS

HeinOnline  -- 1 Compilation of Selected Acts within the Jurisdiction of the Committee on Energy and Commerce 851 2005



copy of the petition on the agency and on the Attorney General by

registered mail, with request for a return receipt.

§ 2345. Prehearing conference
The court of appeals may hold a prehearing conference or di-

rect a judge of the court to hold a prehearing conference.

§ 2346. Certification of record on review
Unless the proceeding has been terminated on a motion to dis-

miss the petition, the agency shall file in the office of the clerk the
record on review as provided by section 2112 of this title.

§ 2347. Petitions to review; proceedings
(a) Unless determined on a motion to dismiss, petitions to re-

view orders reviewable under this chapter are heard in the court
of appeals on the record of the pleadings, evidence adduced and
proceedings before the agency, when the agency has held a hearing
whether or not required to do so by law.

(b) When the agency has not held a hearing before taking the
action of which review is sought by the petition, the court of ap-
peals shall determine whether a hearing is required by law. After
that determination, the court shall-

(1) remand the proceedings to the agency to hold a hear-
ing, when a hearing is required by law;

(2) pass on the issues presented, when a hearing is not re-
quired by law and it appears from the pleadings and affidavits
filed by the parties that no genuine issue of material fact is
presented; or

(3) transfer the proceedings to a district court for the dis-
trict in which the petitioner resides or has its principal office
for a hearing and determination as if the proceedings were
originally initiated in the district court, when a hearing is not
required by law and a genuine issue of material fact is pre-
sented. The procedure in these cases in the district court is
governed by the Federal Rules of Civil Procedure.
(c) If a party to a proceeding to review applies to the court of

appeals in which the proceeding is pending for leave to adduce
additional evidence and shows to the satisfaction of the court
that-

(1) the additional evidence is material; and
(2) there were reasonable grounds for failure to adduce the

evidence before the agency;
the court may order the additional evidence and any
counterevidence the opposite party desires to offer to be. taken by
the agency. The agency may modify its findings of fact, or make
new findings, by reason of the additional evidence so taken, and
may modify or set aside its order, and shall file in the court the
additional evidence, the modified findings or new findings, and the
modified order or the order setting aside the original order.
§ 2348. Representation in proceeding; intervention

The Attorney General is responsible for and has control of the
interests of the Government in all court proceedings under this
chapter. The agency, and any party in interest in the proceeding

Sec. 2345 U.S. CODE PROVISIONS
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before the agency whose interests will be affected if an order of the
agency is or is not enjoined, set aside, or suspended, may appear
as parties thereto of their own motion and as of right, and be rep-
resented by counsel in any proceeding to review the order. Commu-
nities, associations, corporations, firms, and individuals, whose in-
terests are affected by the order of the agency, may intervene in
any proceeding to review the order. The Attorney General may not
dispose of or discontinue the proceeding to review over the objec-
tion of any party or intervenor, but any intervenor may prosecute,
defend, or continue the proceeding unaffected by the action or inac-
tion of the Attorney General.

§ 2349. Jurisdiction of the proceeding
(a) The court of appeals has jurisdiction of the proceeding on

the filing and service of a petition to review. The court of appeals
in which the record on review is filed, on the filing, has jurisdiction
to vacate stay orders or interlocutory injunctions previously
granted by any court, and has exclusive jurisdiction to make and
enter, on the petition, evidence, and proceedings set forth in the
record on review, a judgment determining the validity of, and en-
joining, setting aside, or suspending, in whole or in part, the order
of the agency.

(b) The filing of the petition to review does not of itself stay
or suspend the operation of the order of the agency, but the court
of appeals in its discretion may restrain or suspend, in whole or in
part, the operation of the order pending the final hearing and
determination of the petition. When the petitioner makes applica-
tion for an interlocutory injunction restraining or suspending the
enforcement, operation, or execution of, or setting aside, in whole
or in part, any order reviewable under this chapter, at least 5 days'
notice of the hearing thereon shall be given to the agency and to
the Attorney General. In a case in which irreparable damage would
otherwise result to the petitioner, the court of appeals may, on
hearing, after reasonable notice to the agency and to the Attorney
General, order a temporary stay or suspension, in whole or in part,
of the operation of the order of the agency for not more than 60
days from the date of the order pending the hearing on the applica-
tion for the interlocutory injunction, in which case the order of the
court of appeals shall contain a specific finding, based on evidence
submitted to the court of appeals, and identified by reference
thereto, that irreparable damage would result to the petitioner and
specifying the nature of the damage. The court of appeals, at the
time of hearing the application for an interlocutory injunction, on
a like finding, may continue the temporary stay or suspension, in
whole or in part, until decision on the application.

§ 2350. Review in Supreme Court on certiorari or certifi-
cation

(a) An order granting or denying an interlocutory injunction
under section 2349(b) of this title and a final judgment of the court
of appeals in a proceeding to review under this chapter are subject
to review by the Supreme Court on a writ of certiorari as provided
by section 1254(1) of this title. Application for the writ shall be
made within 45 days after entry of the order and within 90 days

Sec. 2350U.S. CODE PROVISIONS
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after entry of the judgment, as the case may be. The United States,
the agency, or an aggrieved party may file a petition for a writ of
certiorari.

(b) The provisions of section 1254(2) of this title, regarding cer-
tification, and of section 2101(f) of this title, regarding stays, also
apply to proceedings under this chapter.

§ 2351. Enforcement of orders by district courts
The several district courts have jurisdiction specifically to en-

force, and to enjoin and restrain any person from violating any
order issued under section 193 of title 7.

CHAPTER 180-ASSUMPTION OF CERTAIN

CONTRACTUAL OBLIGATIONS

[§ 4001]

Sec.
4001. Assumption of contractual obligations related to transfers of rights in mo-

tion pictures.

§ 4001. Assumption of contractual obligations related to
transfers of rights in motion pictures

(a) ASSUMPTION OF OBLIGATIONS.--(1) In the -case of a transfer
of copyright ownership under United States law in a motion picture
(as the terms "transfer of copyright ownership" and "motion pic-
ture" are defined in section 101 of title 17) that is produced subject
to 1 or more collective bargaining agreements negotiated under the
laws of the United States, if the transfer is executed on or after the
effective date of this chapter and is not limited to public perform-
ance rights, the transfer instrument shall be deemed to incorporate
the assumption agreements applicable to the copyright ownership
being transferred that are required by the applicable collective bar-
gaining agreement, and the transferee shall be subject to the obli-
gations under each such assumption agreement to make residual
payments and provide related notices, accruing after the effective
date of the transfer and applicable to the exploitation of the rights
transferred, and any remedies under each such assumption agree-
ment for breach of those obligations, as those obligations and rem-
edies are set forth in the applicable collective bargaining agree-
ment, if-

(A) the transferee knows or has reason to know at the time
of the transfer that such collective bargaining agreement was
or will be applicable to the motion picture; or

(B) in the event of a court order confirming an arbitration
award against the transferor under the collective bargaining
agreement, the transferor does not have the financial ability to
satisfy the award within 90 days after the order is issued.
(2) For purposes of paragraph (1)(A), "knows or has reason to

know" means any of the following:
(A) Actual knowledge that the collective bargaining agree-

ment was or will be applicable to the motion picture.
(B)(i) Constructive knowledge that the collective bar-

gaining agreement was or will be applicable to the motion pic-

Sec. 2351 U.S. CODE PROVISIONS
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ture, arising from recordation of a document pertaining to
copyright in the motion picture under section 205 of title 17 or
from publication, at a site available to the public on-line that
is operated by the relevant union, of information that identifies
the motion picture as subject to a collective bargaining agree-
ment with that union, if the site permits commercially reason-
able verification of the date on which the information was
available for access.

(ii) Clause (i) applies only if the transfer referred to in sub-
section (a)(1) occurs-

(I) after the motion picture is completed, or
(II) before the motion picture is completed and-
(II) before the motion picture is completed and-

(aa) within 18 months before the filing of an appli-
cation for copyright registration for the motion picture
under section 408 of title 17, or

(bb) if no such application is filed, within 18
months before the first publication of the motion pic-
ture in the United States.

(C) Awareness of other facts and circumstances pertaining
to a particular transfer from which it is apparent that the col-
lective bargaining agreement was or will be applicable to the
motion picture.
(b) SCOPE OF EXCLUSION OF TRANSFERS OF PUBLIC PERFORM-

ANCE RIGHTS.-For purposes of this section, the exclusion under
subsection (a) of transfers of copyright ownership in a motion pic-
ture that are limited to public performance rights includes trans-
fers to a terrestrial broadcast station, cable system, or programmer
to the extent that the station, system, or programmer is func-
tioning as an exhibitor of the motion picture, either by exhibiting
the motion picture on its own network, system, service, or station,
or by initiating the transmission of an exhibition that is carried on
another network, system, service, or station. When a terrestrial
broadcast station, cable system, or programmer, or other trans-
feree, is also functioning otherwise as a distributor or as a producer
of the motion picture, the public performance exclusion does not af-
fect any obligations imposed on the transferee to the extent that it
is engaging in such functions.

(c) EXCLUSION FOR GRANTS OF SECURITY INTERESTS.-Sub-
section (a) shall not apply to-

(1) a transfer of copyright ownership consisting solely of a
mortgage, hypothecation, or other security interest; or

(2) a subsequent transfer of the copyright ownership se-
cured by the security interest described in paragraph (1) by or
under the authority of the secured party, including a transfer
through the exercise of the secured party's rights or remedies
as a secured party, or by a subsequent transferee.

The exclusion under this subsection shall not affect any rights or
remedies under law or contract.

(d) DEFERRAL PENDING RESOLUTION OF BONA FIDE DISPUTE.-
A transferee on which obligations are imposed under subsection (a)
by virtue of paragraph (1) of that subsection may elect to defer per-
formance of such obligations that are subject to a bona fide dispute
between a union and a prior transferor until that dispute is re-

U.S. CODE PROVISIONS Sec. 4001
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solved, except that such deferral shall not stay accrual of any union
claims due under an applicable collective bargaining agreement.

(e) SCOPE OF OBLIGATIONS DETERMINED BY PRIVATE AGREE-
MEN.-Nothing in this section shall expand or diminish the rights,
obligations, or remedies of any person under the collective bar-
gaining agreements or assumption agreements referred to in this
section.

(f) FAILURE To NOTIFY.-If the transferor under subsection (a)
fails to notify the transferee under subsection (a) of applicable col-
lective bargaining obligations before the execution of the transfer
instrument, and subsection (a) is made applicable to the transferee
solely by virtue of subsection (a)(1)(B), the transferor shall be liable
to the transferee for any damages suffered by the transferee as a
result of the failure to notify.

(g) DETERMINATION OF DISPUTES AND CLAIMs.-Any dispute
concerning the application of subsections (a) through (f) shall be
determined by an action in United States district court, and the
court in its discretion may allow the recovery of full costs by or
against any party and may also award a reasonable attorney's fee
to the prevailing party as part of the costs.

(h) STUDY.-The Comptroller General, in consultation with the
Register of Copyrights, shall conduct a study of the conditions in
the motion picture industry that gave rise to this section, and the
impact of this section on the motion picture industry. The Comp-
troller General shall report the findings of the study to the Con-
gress within 2 years after the effective date of this chapter.

Sec. 4001 U.S. CODE PROVISIONS
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