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Mr. ROGAN. Mr. Speaker, when Con-
gress cuts taxes, people have more free-
dom. Freedom to decide how to spend
the money they earn as they see fit.
Freedom to save and invest for their
own home, for a new car or a family va-
cation. Freedom to prepare for their re-
tirement, and freedom to save for their
children's education or to continue
their own. Freedom to live the Amer-
ican dream, just as their parents and
grandparents dared to dream.

Mr. Speaker, America is still a land
of opportunity for millions of people
who have the perseverance and dis-
cipline to make it so. Over 1 million
immigrants come to our shores each
year demenstrating that they, too, be-
lieve that America is the land of eppor-
tunity.

If Congress wants to allow our people
to use their talents and hard work to
get ahead, it should cut taxes for fami-
lies, But, if Congress prefers instead to
continue imposing ever-greater bur-
dens on our families, the American
dream will become just that—a dream.

SALUTE TO FORT BENNING,
GEORGIA

(Mr. COLLINS asked and was given
permission to address the House for 1
minute.)

Mr. COLLINS. Mr. Speaker, I am
honored to congratulate Fort Benning,
Georgia, for winning the Army Com-
munity of Excellence Chief of Staff

Award. This is the sixth consecutive -

year that Fort Benning has been recog-
nized as the best Army installation in
the United States.

The award is indicative of the ability
of professionalism of the tens of thou-
sands of soldiers that pass through
Fort Benning's gate each year and of
the successful partnership that exists
among Fort Benning, Columbus, Geor-
gia, and Phoenix City, Alabama, com-
munities.

The soldiers and civilians who work
under the leadership of General Carl
Ernst and his staff continue to rein-
force Fort Benning's long-standing
commitment to military quality, fo-
cusing on the watch words, “First in
training, first in readiness, and first in
quality of life."”

Fort Benning constitutes a corner-
stone of our national defense, To all of
the personnel at Fort Benning, I offer
my sincere thanks and congratulations
for a job well done.

TOO EARLY TO ADOPT KYOTO
AGREEMENT

(Mr. WHITFIELD asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr, WHITFIELD. Mr. Speaker, the
Clinton administration is launching a
major offensive for the adoption of the
protocol negotiated at Kyoto regarding
global warming. Vice President GORE
has been one of the leading advocates
of this and has declared there is no
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longer any significant disagreement in
the sclence community that the green-
house effect is real. In fact, Viee Presi-
dent GORE has said that 98 percent of
the science community would concur
that a greenhouse emergency has
begun.

However, the administration fails to
tell the American people that, in 1992,
a survey showed that of the two profes-
sional groups responsible for climate
change in America, that only 17 per-
cent sald that warming trends con-
vinced them that an artificial green-
house was in effect.

Vice President GORE frequently re-
fers to the intergovernmental panel on
climate change to buttress his argu-
ment that we have global warming.
However, he fails to say that in that
same report there are hundreds of doc-
uments that say that there is no global
warming taking effect.

It is too early for us to adopt the
Kyoto Agreement.

KEEPING OUR PROMISES: ADHER-
ING TO THE BALANCED BUDGET
AGREEMENT

(Mr. MILLER of Florida asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. MILLER of Florida. Mr. Speaker,
what a difference a year makes. Last
year, Congress promised the American
taxpayers to limit government spend-
ing and balance the Federal budget.
This year, Congress is considering
breaking that promise.

Today. I am here to announce that I,
as a Member of Congress, will not sup-
port abandoning the balanced budget
agreement for special interest projects.
This latest assault on our efforts at fis-
cal reform is transportation spending.
The Senate just finished their version
of ISTEA which will break the budget
caps for $18 billion and the House ver-
sion in its current form exceeds the
caps by more than $22 billion.

To stick to the agreement, this ex-
cessive spending will require massive
spending cuts. Congress and the Amer-
ican people deserve to know if, when
and where these cuts will be made be-
fore we are asked to vote for increased
transportation spending.

I am here this morning to ask my
colleagues to keep their promise we
made to the American people last year
and adhere to the balanced budget
agreement. The future of our children
is more important to me than the Fed-
eral Government picking up the tab for
a "'Dan Miller Expressway.”

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore (Mr.
TIAHRT). Pursuant to the provisions of
clause 5 of rule I, the Chair announces
that he will postpone further proceed-
ings today on each motion to suspend
the rules on which a recorded vote or
the yeas and nays are ordered, or on
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which the vote is ohjected to under
clause 4 of rule XV.

Such rollcall votes, if postponed, will
be taken after debate has concluded on
ail motions to suspend the rules and
will be followed by two rolleall votes
ordered yesterday.

VESSEL HULL DESIGN _7
PROTECTION ACT

Mr. COBLE. Mr. Speaker, I move to
suspend the rules and pass the bill
(HL.LR. 2696) to amend title 17, United
States Code, to provide for protection
of certain original designs, as amended.

The Clerk read as follows:

H.R. 2636

Be It enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be referred to as the “Vessel
Hull Design Protection Act™.

SEC. 2. PROTECTION OF CERTAIRN ORIGINAL DE-
SIGNS,

Title 17, United States Code, is amended by
adding at the end the following new chapter:
"CHAPTER 12—PROTECTION OF ORIGINAL

DESIGNS

“Sec,
“1201.
“1202.
“1203.

Designs protected.

Designs not subject to protection.

Revisions, adaptations, and rearrange-
ments.

Commencement of protection.

Term of protection.

Design notice.

Effect of omission of notice.

Exclusive rights.

Infringement.

Application for registration.

Benefit of earlier filing date in foreign
country.

Oaths and acknowledgments.
Examination of application and issue
or refusal of registration.

Certification of registration.

Publication of announcements and in-
dexes.

Faes.

Regulations.

Copies of records.

Cerrection of errors in certificates,

QOwmership and transfer.

Remedy for infringement.

Injunctions.

Recovery for infringement.

Power of court over registration.

Liability for action on registration
fraudulently obtained.

Penalty for false marking,

Penalty for false representation.

Enforcement by Treasury and Postal
Service .

Relation to design patent law.

Common law and ether rights unaf-
fected.

Administrator; Office of the Adminis-
trator.

“1232. No retroactive effect.

“§1201. Designs protected

‘“(a) DESIGNS PROTECTED.—

“{I) IN GENERAL.—The designer or other
owner of an original design of a useful article
which makes the article attractive or dis-
tinctive in appearance to the purchasing or
using public may secure the protection pro-
vided by this chapter upon complying with
and subject to this chapter.

*{2) VESSEL HULLS,—The design of a vessel
hull, including a plug or mold, is subject to
protection under this chapter, notwithstand-
ing section 1202(4),

“1204.
“1209.
“1208.
“1207.
“1208.
1200,
“1210.
“1211.

“1212.
“1213.

“1214.
“1215.

1216,
“1217.
1218,
1218,
*1220.
1221,
1222,
1223,
“1224.
‘1225,

1226,
“1eal.
1228,

1229,
**1230.

1231,
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*“{b) DEFINITIONS,~—For the purpose of this
chapter, the following terms have the follow-
ing meanings:

“(1} A design is ‘original’ if it is the result
of the designer’s creative endeavor that pro-
vides a distinguishable variation over prior
work pertaining to similar articles which is
more than merely trivial and has not been
copied from another source.

“{2) A ‘useful article’ is a vessel hull, in-
c¢luding a plug or mold, which in normal use
has an intrinsic utilitarian function that is
not merely to portray the appearance of the
article or to convey information. An article
which normally is part of a useful article
shall be deemed to be a useful article.

“(3) A ‘'vessel’ is a craft, especially one
larger than a rowboat, designed to navigate
on water, but does not include any such craft
that exceeds 200 feet in length.

“{@) A ‘hull' is the frame or body of a ves-
sel, including the deck of a vessel, exclusive
of masts, sails, yards, and rigging.

“(5) A *plug’ means a device or model used
to make a mold for the purpose of exact du-
plication, regardless of whether the device or
model has an intrinsic utilitarian function
that is not only to portray the appearance of
the product or to convey information.

“(6) A ‘mold’ means a matrix or form in
which a substance for material is used, re-
gardless of whether the matrix or form has
an intrinsic utilitarfan function that is not
only to portray the appearance of the prod-
uct or to convey information.

"§1202, Desigas not subject to protection

Protection under this chapter shall not be
avallable for a design that is—

“(1) not original;

“(2) staple or commonplace, such as a
standard pgeometric figure, a familiar sym-
bol, an emblem, or a motif, or anather shape,
pattern, or confipuration which has become
standard, common, prevalent, or ordinary;

“(3) different from a design excluded by
paragraph (2} only in insignificant details or
in elements which are variants commeonly
used in the relevant trades;

“(4) dictated solely by a utilitarian func-
tion of the article that embodies it; or

(5} embodied in a useful article that was
made public by the designer or owner in the
United States or a foreign country more
than 1 year before the date of the application
for registration under this chapter.

“§1203. Revisians, adaptations, and re-
arrangements

“Protection for a design under this chapter
shall be available notwithstanding the em-
ployment in the design of subject matter ex-
cluded from protection under section 1202 if
the design is a substantial revision, adapta-
tion, or rearrangement of such subject mat-
ter. Such protection shall be independent of
any subsisting protection in subject matter
employed in the design, and shall not be con-
strued as securing any right to subject mat-
ter oxcluded from protection under this
chapter or as extending any subsisting pro-
tection under this chapter,

“§1204. Commencement of protection

“The protection provided for a design
under this chapter shall commence upon the
earlier of the date of publication of the reg-
istration under section 1213{a) or the date
the design is first made public as defined by
section 1210(b).

"*§1205. Term of protection

“(@) IN GENERAL.—Subject to subsection
{b), the protection provided under this chap-
ter for a design shall continue for a term of
10 years beginning on the date of the com-
mencement of protection under section 1204,

“(b) EXPIRATION.—All terms of protection
provided in this section shall run to the end
of the calendar year in which they would
otherwise expire.
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**{¢) TERMINATION OF RIGHTS.—Upon expira-
tion or termination of protection in a par-
ticular design under this chapter, all rights
under this chapter in the design shall termi-
nate, regardless of the number of different
articles in which the design may have been
used during the term of its protection.
“§1206. Design notice

“(a) CONTENTS OF DESIGN NOTICE.—({1)
Whenever any design for which pratection is
sought under this chapter is made public
under section 1210(b), the owner of the design
shall, subject to the provisions of section
1207, mark it or have it marked legibly with
a design notice consisting of—

“(A) the words ‘Protected Design’, the ab-
breviation ‘Prot'd Des.”, or the letter ‘D"
with a circle, or the symbol *D*;

“(B) the year of the date on which protec-
tion for the design commenced; and

“(€) the name of the owner, an abbrevia-

tion by which the name can be recognized, or
a generally accepted alternative designation
of the owner.
Any distinctive identification of the owner
may be used for purposes of subparagraph (C)
if it has been recorded by the Administrator
before the design marked with such identi-
fication is registered.

“(2} After registration, the registration
number may be used instead of the elements
specified in subparagraphs (B) and (C) of
paragraph (1).

“(b} LOCATION OF NOTICE.—The design no-
tice shall be so lacated and applied as to give
reasonable notice of design protection while
the useful article embodying the design is
passing through its normal channels of com-
merce.

(¢} SUBRSEQUENT REMOVAL OF NOTICE.—
When the owner of a design has complied
with the provisions of this section, protec-
tion under this chapter shall not be affected
by the removal, destruction, or obliteration
by others of the design notice on an article.
“§ 1207, Effect of omission of notice

*“(2) ACTIONS WITH NOTICE.—Except as pro-
vided in sub ion (b), the omission of the
notice prescribed in section 1206 shall not
cause loss of the protection under this chap-
ter or prevent recovery for infringement
under this chapter against any person wha,
after receiving written notice of the design
protection, begins an undertaking leading to
infringement under this chapter.

**{b) ACTIONS WITHOUT NOTICE.~The omis-
sion of the notice prescribed in section 1206
shall prevent any recovery under section 1223
against a person who began an undertaking
leading to infringement under this chapter
before receiving written notice of the design
protection. No injunction shall be issued
under this chapter with respect to such un-
dertaking unless the owner of the design re-
imburses that person for any reasonable ex-
penditure or contractual obligation in con-
nection with such undertaking that was in-
curred before receiving written notice of the
design protection, as the court in its discre-
tion directs. The burden of providing written
notice of design protection shall be on the
owner of the design.

"§1208. Exclusive rights

“The owner of a design protected under
this chapter has the exclusive right to—

‘(1) make, have made, or import, for sale
or for use in trade, any useful article em-
bodying that design; and

“(2) sell or distribute for sale or for use in
trade any useful article embodying that de-
sign.

“§1209. Infringement

“(a) ACTS OF INFRINGEMENT.—Except as
provided in subjection (b), it shall be in-
fringement of the exclusive rights in a design
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protected under this chapter for any person,
without the consent of the owner of the de-
sign, within the United States and during
the term of such pratection, to—

“(1) make, have made, or import, for sale
or for use in trade, any infringing article as
defined in subsection {e); or

“(2) sell or distribute for sale or for use in
trade any such infringing article,

“(b} ACTS OF SELLERS AND DISTRIBUTORS.—
A seller or distributor of an infringing acti-
cle who did not make or import the article
shall he deemed to have infringed on a design
protected under this chapter only if that per-
son—

“(1) induced or acted in collusion with a
manufactucer to make, or an importer to im-
port such article, except that merely pur-
chasing or giving an order to purchase such
article in the ordinary course of business
shall not of itself constitute such induce-
ment or collusion; or

(3 refused or failed, upon the reguest of
the owner of the design, to make a prompt
and full disclosure of that person's source of
such article, and that person orders or reor-
ders such article after receiving notice by
repistered or certified mail of the protection
subsisting in the design.

“(c) ACTS WITHOUT KNOWLEDGE—It shall
not be infringement under this section to
make, have made, import, sell, or distribute,
any article embodying a design which was
created without knowledge that a design was
protected under this chapter and was copied
from such protected design.

“(d) AcTs IN ORDINARY COURSE OF BUSI-
NESS.—A person who incorporates into that
person’s product of manufacture an infring-
ing article acquired from others in the ordi-
nary course of business, or who, without
knowledge of the protected design embodied
in an infringing article, makes or processes
the infringing article for the account of an-
other person in the ordinary course of busi-
ness, shall not be deemed to have infringed
the rights in that design under this chapter
except under a condition contained in para-
graph (1) or () of subsection (b). Accepting
an order or reorder from the source of the in-
fringing article shall be deemed ordering or
reordering within the meaning of subsection

2

)-

**(e} INFRINGING ARTICLE DEFINED.—As used
in this section, an ‘infringing article' is any
article the design of which has been copied
from a design protected under this chapter,
without the consent of the owner of the pro-
tected design. An infringing article is not an
illustration or picture of a protected design
in an advertisement, book, perlodical, news-
paper, photograph, broadcast, motion pic-
ture, or similar medium. A design shall not
be deemed to have been copied from a pro-
tected design if it is original and not sub-
stantially similar in appearance to a pro-
tected design,

“(f) ESTABLISHING ORIGINALITY.—The party
to any action or proceeding under this chap-
ter who alleges rights under this chapter in
a design shall have the burden of establish-
ing the design’s originality whenever the op-
posing party introduces an eardier work
which is identical to such design, or so simi-
lar as to make prima facie showing that such
design was copied from such work.

“(g) REPRODUCTION FOR TEACHING OR ANAL-
¥SIS.—It is not an infringement of the exclu-
sive rights of a design owner for a person to
reproduce the design in a useful article or in
any other form solely for the purpose of
teaching, analyzing, or evaluating the ap-
pearance, concepts, or technigues embodied
in the design, or the function of the useful
article embodying the design.

“§1210. Application for registration

‘(@) TIME LIMIT FOR APPLICATION FOR REG-

ISTRATION.—Protection under this chapter
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shall be lost if application for registration of
the design is not made within two years
after the date on which the design is first
made public,

“{b) WHEN DESIGN Is MADE PuBLIC.—A de-
sign is made public when an existing useful
article embodying the design is anywhere
publicly exhibited, publicly distributed, or
affered for sale or sold to the public by the
owner of the design or with the owner’s con-
sent.

“(c} APPLICATION BY OWNER OF DESICN.—
Application for registration may be made by
the owner of the design.

“(d) CONTENTS OF APPLICATION,—~The appli-
cation for registration shall be made to the
Administrator and shall state—

“(1) the name and address of the designer
or designers of the design;

“(2) the name and address of the owner if
different from the designer;

“(3) the specific name of the useful article
embodying the design;

*(4) the date, if any, that the design was
first made public, if such date was earlier
than the date of the application;

“(5) affirmation that the design has been
fixed in a useful article; and

“(6) such other information as may be re-

quired by the Administrator.
The application for registration may include
a description setting forth the salient fea-
tures of the design. but the absence of such
a description shall not prevent registration
under this chapter.

“(e) SWORN STATEMENT —The application
for registration shall be accompanied by a
statement under oath by the applicant or the
applicant’s duly authorized agent or rep-
resentative, setting forth, to the best of the
applicant’s knowledge and belief—

“(1) that the design is original and was cre-
ated by the designer or designers named in
the application;

“(@ that the design has not previously
been registered on behalf of the applicant or
the applicant's predecessor in title; and

“(3) that the applicant is the person enti-

tled to protection and to registration under
this chapter.
If the design has been made public with the
design notice prescribed in section 1206, the
statement shall also describe the exact form
and position of the design naotice.

“{I) EFFECT OF ERRORS.—(I) Error in any
statement or assertion as to the utility of
the useful article named in the application
under this section, the design of which is
sought to be registered, shall not affect the
protection secured under this chapter.

“{2) Errors in omitting a joint designer or
in naming an alleged joint designer shall not
affect the validity of the registration, or the
actual ownership or the protection of the de-
sign, unless it is shown that the error oc-
curred with deceptive intent.

“{p) DESICN MADE IN SCOPE OF EMPLOY-
MENT.—In a case in which the design was
made within the regular scope of the design-
er's employment and individual authorship
of the design is difficult or impossible to as-
cribe and the application so states, the name
and address of the employer for whom the
design was made may be stated instead of
that of the individual designer.

*“(h) PICTCRIAL REPRESENTATION OF DE-
SIGN.—The application for registration shall
be accompanied by two copies of a drawing
or other pictorial representation of the use-
ful article embodying the design, having ane
or more views, adequate to show the design,
in a form and style suitable for reproduction,
which shall be deemed a part of the applica-
tion.

(1) DESIGN IN MORE THAN ONE USEFUL AR-
TICLE—If the distinguishing elements of a
design are in substantially the same form in
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different useful articles, the design shall be
protected as to all such useful articles when
protected as to one of them, but not more
than one registration shall be required for
the design.

“(j) APPLICATION FOR MoRE THAN ONE DE-
SIGN.—More than one design may be included
in the same application under such condi-
tions as may be prescribed by the Adminis-
trator. For each design included in an appli-
cation the fee prescribed for a single design
shall be paid.

“§1211. Benefit of earlier filing date in for-
eign country

“An application for registration of a design
filed in the United States by any person who
has, or whose legal representative or prede-
cessor or successor in title has, previously
filed an application for registration of the
same design in a foreign country which ex-
tends to designs of owners who are citizens
of the United States, or to applications filed
under this chapter, similar protection to
that provided under this chapter shall have
that same effect as if filed in the United
States on the date an which the application
was first filed in such foreign country, if the
application in the United States is filed
within 6 months after the earliest date on
which any such foreign application was filed.
“§1212. Oaths and acknowledgments

“(a) IN GENERAL.—Oaths and acknowledg-
ments required by this chapter—

“(1) may be made—

“(A) before any person in the United
States authorized by law to administer
oaths: or

“(B) when made in a foreign country, be-
fore any diplomatic or consular officer of the
United States authorized to administer
oaths, or before any official authorized to ad-
minister oaths in the foreign country con-
terned, whose authority shall be proved by a
certificate of a diplomatic or consular officer
of the United States; and

**(2) shall be valid if they comply with the
laws of the State or country where made.

“{b) WRITTEN DECLARATION IN LIEU OF
QATH.—(1) The Administrator may by rule
prescribe that any document which is to be
filed under this chapter in the Office of the
Administrator and which is required by any
law, rule, or other regulation to be under
oath, may be subscribed to by a written dec-
laration in such form as the Administrator
may prescribe, and such declaration shall be
in lieu of the oath otherwise required.

“(2) Whenever a written declaration under
paragraph (1} is used, the document contain-
ing the declaration shall state that willful
false statements are punishable by fine or
imprisonment, or both, pursuant to section
1001 of title 18, and may jeopardize the valid-
ity of the application or document or a reg-
istration resulting therefrom.

“§1213, Examination of application and issue
or refusal of registration

“(2) DETERMINATION OF REGISTRABILITY OF
DESIGN; REGISTRATION.—Upon the filing of an
application for registration in proper form
under section 1210, and upon payment of the
fee prescribed under section 1216, the Admin-
istrator shall determine whether or not the
application relates to a design which on its
face appears to be subject to protection
under this chapter, and, if so, the Register
shall register the design. Registration under
this subsection shall be announced by publi-
cation. The date of registration shall be the
date of publication.

“(b) REFUSAL TO REGISTER; RECONSIDER-
ATION.—If, in the judgment of the Adminis-
trator, the application for registration re-
lates to a design which on its Face is not sub-
Jject to protection under this chapter, the Ad-
ministrator shall send to the applicant a no-
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tice of refusal to register and the grounds for
the refusal. Within 3 months after the date
on which the notice of refusal is sent, the ap-
plicant may, by written request, seek recon-
sideration of the application. After consider-
ation of such a request, the Administrator
shall either register the design or send to the
applicant a notice of final refusal to register.
(¢} APPLICATION T0O CANCEL REGISTRA-
TION.—Any person who believes he or she is
or will be damaged by a registration under
this chapter may, upon payment of the pre-
scribed fee, apply to the Administrator at
any time to cancel the registration on the
ground that the design is not subject to pro-
tection under this chapter, stating the rea-
sons for the request. Upon receipt of an ap-
plication for cancellation, the Administrator
shall send to the owner of the design, as
shown in the records of the Office of the Ad-
ministrator, a notice of the application, and
the owner shall have a period of 3 months
after the date on which such notice is mailed
in which to present arguments to the Admin-
istrator for support of the validity of the
registration. The Administrator shall also
have the authority to establish, by regula-
tion, conditions under which the opposing
parties may appear and be heard in support
of their arguments. If, after the periods pro-
vided for the presentation of arguments have
expired, the Administrator determines that
the applicant for cancellation has estab-
lished that the design is not subject to pro-
tection under this chapter, the Adminis-
trator shall order the registration stricken
from the record. Cancellation under this sub-
section shall be announced by publication,
and notice of the Administrator's final deter-
mination with respect to any application for
cancellation shall be sent to the applicant
and to the owner of record.
“§1214. Certification of registration

“Certificates of registration shall be issued
in the name of the United States under the
seal of the Office of the Administrator and
shall be recorded in the official records of
the Office. The certificate shall state the
name of the useful article, the date of filing
of the application, the date of registratien,
and the date the design was made publie, if
earlier than the date of filing of the applica-
tion, and shall contain a reproduction of the
drawing or other pictorial representation of
the design. If a description of the salient fea-
tures of the design appears in the applica-
tion, the description shall also appear in the
certificate. A certificate of registration shall
be admitted in any court as prima facie evi-
dence of the facts stated in the certificate.
“§1215. Publication of announcements and

indexes

“(@) PUBLICATIONS OF THE ADMNIS-
TRATOR.—~The Administrator shall publish
lists and indexes of registered designs and
cancellations of designs and may also pub-
lish the drawings or other pictorial represen-
tations of registered designs for sale or other
distribution.

“({®) FILE OF REPRESENTATIVES OF REG-
ISTERED DESIGNS.—The Administrator shall
establish and maintain a file of the drawings
or other pictorial representations of reg-
istered designs. The file shall be available for
use by the public under such conditians as
the Administrator may prescribe.

“§1216. Fees

“The Administrator shall by regulation set
reasonable fees for the filing of applications
to register designs under this chapter and for
other services relating to the administration
of this chapter, taking into consideration
the cost of providing these services and the
benefit of a public record.

“§1217. Regulations

“The Administrator may establish regula-

tions for the administration of this chapter.
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“§1218, Copies of records

*Upon payment of the prescribed fee, any
person may obtain a certified copy of any of-
ficial record of the Office of the Adminis-
trator that relates to this chapter. That copy
shall be admissible in evidence with the
same effect as the original.

“§1219. Correction of errors in certificates

“The Administrator may, by a certificate
of correction under seal, correct any error in
a registration incurred through the fault of
the Office, or, upon payment of the required
fee, any error of a clerical or typographical
nature occurring in good faith but not
through the fault of the Office. Such reg-
istration, together with the certificate, shall
thereafter have the same effect as if it had
been originally issued in such corrected
form.

“§1220. Ownership and transfer

“(a) PROPERTY RIGHT IN DESIGN.—The prap-
erty right in a design subject to protection
under this chapter shall vest in the designer,
the legal representatives of a deceased de-
signer or of one under legal incapacity, the
employer for whom the designer created the
design in the case of a design made within
the regular scope of the designer's employ-
ment, or a person to whom the rights of the
designer ar of such employer have been
transferred, The person in whom the prop-
erty right is vested shall be considered the
owner of the design.

(b} TRANSFER OF PROPERTY RIGHT.—The
property right in a registered design, or a de-
sign for which an application for registration
has been or may be filed, may be assigned,
granted, conveyed, or morigaged by an in-
strument in writing, signed by the owner, or
may be bequeathed by will.

*{c) OATH OR ACKNOWLEDGEMENT OF TRANS-
FER.—An oath or acknowledgment under sec-
tion 1212 shall be prima facie evidence of the
execution of an assignment, grant, convey-
ance, or mortgage under subsection ().

"{d) RECORDATION OF TRANSFER.—An as-
signment, prant, conveyance, or mortgage
under subsection (b} shall be void as against
any subsequent purchaser or mortgagee for a
valuable consideration, unless it is recorded
in the Office of the Administrator within 3
months after its date of execution or before
the date of such subsequent purchase or
mortgage.

“§1221, Remedy for infringement

*“(a) IN GENERAL.—The owner af a design is
entitled, after issuance of a certificate of
registration of the design under this chapter,
to institute an action for any infringement
of the design.

“(b) REVIEW OF REFUSAL TO REGISTER—(I)
Subject to paragraph (2), the owner of a de-
sign may seek judicial review of a final re-
fusal of the Administrator to register the de-
sign under this chapter by bringing a civil
action, and may in the same action, if the
court adjudges the design subject to protec-
tion under this chapter, enforce the rights in
that design under this chapter.

“{2) The owner of a design may seek judi-
cial review under this section if—

(A} the owner has previcusly duly filed
and prosecuted to final refusal an applica-
tion in proper form for registration of the de-
sign;

“(B) the owner causes a copy of the com-
plaint in the action to be delivered to the
Administrator within 10 days after the com-
mencement of the action; and

“*(C} the defendant has committed acts in
respect to the design which would constitute
infringement with respect to a design pro-
tected under this chapter.

"*(c) ADMINISTRATOR AS PARTY TO ACTION.—
The Administrator may, at the Administra-
tor's option, become a party to the action
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with respect to the issue of registrability of
the design claim by entering an appearance
within 60 days after being served with the
complaint, but. the failure of the Adminis-
trator to become a party shall not deprive
the court of jurisdiction to determine that
issue.

*“(d) USE OF ARBITRATION T0O RESOLVE DIS-
PUTE.—The parties to an infringement dis-
pute under this chapter, within such time as
may be specified by the Administrator by
regulation, may determine the dispute, or
any aspect of the dispute, by arbitration. Ar-
bitration shall be governed by title 3. The
parties shall give notice of any arbitration
award to the Administrator, and such award
shall, as between the parties to the arbitra-
tion, be dispositive of the issues to which it
relates. The arbitration award shall be unen-
forceable until such notice is given. Nothing
in this subsecticn shall preclude the Admin-
istrator from determining whether a design
is subject to registration in a cancellation
proceeding under section 1213(c).
$1222, Injunctions

*“(a) IN GENERAL.—A court having jurisdic-
tion over actions under this chapter may
grant injunctions in accordance with the
principles of equity to prevent infringement
of a design under this chapter, including, in
its discretion, prompt relief by temporary re-
straining orders and preliminary injunc-
tions.

“(b) DAMACES FOR INJUNCTIVE RELIEF
WRONGFULLY OBTAINED.—A seller or distribu-
tor who suffers damage by reason of injunc-
tive relief wrongfully obtained under this
section has a cause of action against the ap-
plicant for such injunctive relief and may re-
cover such relief as may be appropriate, in-
cluding damages for lost profits, cost of ma-
terials, loss of good will, and punitive dam-
ages in instances where the injunctive relief
was sought in bad faith, and, unless the
court finds extenuating circumstances, rea-
sonable attorney's fees.

“§1223. Recovery for infringement

“{a) Damaces.~Upon a finding for the
claimant in an action for infringement under
this chapter, the court shall award the
claimant damages adequate to compensate
for the infringement. In addition, the court
may increase the damages to such amount,
not. exceeding $50,000 or $1 per copy, which-
ever i5 greater, as the court determines to be
Just, The damages awarded shall constitute
compensation and not a penalty. The court
may receive expert testimony as an aid to
the determination of damages.

“(b) INFRINGER'S PROFITS.—As an alter-
native to the remedies provided in sub-
section (@), the court may award the claim-
ant the infringer's profits resulting from the
sale of the copies if the court finds that the
infringer’s sales are reasonably related to
the use of the claimant’s design. In such a
case, the claimant shall be required to prove
only the amount of the infringer's sales and
the infringer shall be required to prove its
expenses against such sales.

**(c} STATUTE OF LIMITATIONS.—No recovery
under subsection (3) or (b} shall be had for
any infringement committed more than 3
years before the date on which the complaint
is filed,

“(d) ATTORNEY'S FEES.~~In an action for in-
fringement under this chapter, the court
may award reasonable attorney’s fees to the
prevailing party.

() DISPOSITION OF INFRINGING AND OTHER
ARTICLES.—The court may order that all in-
fringing articles, and any plates, molds, pat-
terns, models, or other means specifically
adapted for making the articles, be delivered
up for destruction or other disposition as the
court may direct.
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"§1224. Power of court over registration
“In any action involving the protection of
a design under this chapter, the court, when
appropriate, may order registration of a de-
sign under this chapter or the cancellation of
such a registration. Any such order shall be
certified by the court to the Administrator,
who shall make an appropriate entry upon
the record.
“§1225. Liability for action on registration
fraudulently obtained

“Any person who brings an action for in-
fringement knowing that registration of the
design was obtained by a false or fraudulent
representation materially affecting the
rights under this chapter, shall be lable in
the sum of $10,000, or such part of that
amount as the court may determine, That
amount shall be to compensate the defend-
ant and shall be charged against the plaintiff
and paid to the defendant, in addition to
such costs and attorney's fees of the defend-
ant as may be assessed by the court.

“§1226. Penalty for false marking

*(a) IN GENERAL.—Whoever, for the pur-
pose of deceiving the public, marks upon, ap-
plies to, or uses in advertising in connection
with an article made, used, distributed, or
sold, a design which is not protected under
this chapter, a design notice specified in sec-
tion 1206, or any other words or symbols im-
porting that the design is protected under
this chapter, knowing that the design is not
so protected, shall pay a civil fine of not
more than $500 for each such offense.

“(b) SUIT BY PRIVATE PERSONS.—Any per-
son may sue for the penalty established by
subsection (2), in which event one-half of the
penalty shall be awarded to the person suing
and the remainder shall be awarded to the
United States.

“§1227. Penalty for false representation

“Whoever knowingly malkes a false rep-
resentation materially affecting the rights
obtainable under this chapter for the purpose
of obtaining registration of a design under
this chapter shall pay a penalty of not less
than $500 and not more than $1,000, and any
rights or privileges that individual may have
in the design under this chapter shall be for-
feited.

“§1228. Enforcement by Treasury and Postal

Service

'“(a) REGULATIONS.—The Secretary of the
Treasury and the United States Postal Serv-
ice shall separately or jointly issue regula-
tions for the enforcement of the rights set
forth in section 1208 with respect to importa-
tion. Such regulations may require, as a con-
dition for the exclusion of articles from the
United States, that the person seeking exclu-
sion take any one or more of the following
actions:

“(1) Obtain a court order enjoining, or an
arder of the International Trade Commission
under section 337 of the Tariff Act of 1930 ex-
cluding, importation of the articles.

“(2) Furnish proof that the design involved
is protected under this chapter and that the
importation of the articles would infringe
the rights in the design under this chapter.

“(3) Post a surety bond for any injury that
may result if the detention or exclusion of
the articles proves to be unjustified.

“(b) SEIZURE AND FORFEITURE.—Articles
imported in viokation of the rights set forth
in section 1208 are subject to seizure and for-
feiture in the same manner as property im-
ported in violation of the customs laws. Any
such forfeited articles shall be destroyed as
directed by the Secretary of the Treasury or
the court, as the case may be, except that
the articles may be returned to the country
of export whenever it is shown to the satis-
faction of the Secretary of the Treasury that
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the importer had no reasonable grounds for
believing that his or her acts constituted a
violation of the law.

“§1229, Relation to design patent law

“The issuance of a design patent under
title 35 for an original design for an article of
manufacture shall terminate any protection
of the original design under this chapter.
“§1230. Commeon law and other rights unaf-

facted

“Nothing in this chapter shall annul or
limit—

“(1) common law or other rights or rem-
edies, if any, available to or held by any per-
son with respect to a design which has not
been registered under this chapter; or

“(2) any right under the trademark laws or
any right protected against unfair competi-
tion.

“§1231. Administrator; Office of the Adminis-
trator

“In this chapter, the ‘Administrator’ is the
Register of Copyrights, and the ‘Office of the
Administrator' and the ‘Office’ refer to the
Caopyright Office of the Library of Congress.
"§1232, No retroactive effect

*“Pratection under this chapter shall not be
available for any design that has been made
public under section 1210(b) before the effec-
tive date of this chapter.”.

SEC, 3, CONFORMING AMENDMENTS.

(8) TABLE OF CHAPTERS.—The table of
chapters for title 17, United States Code, is
amended by adding at the end the following:
“12. Protection of Original Designs .... 1201".

(b) JURISDICTION OF DISTRICT COURTS OVER
DESIGN ACTIONS.—(I) Section 1338(c) of title
28, United States Code, is amended by insert-
ing *, and to exclusive rights in designs
under chapter 12 of title 17, after "“title 17",

(2)(A) The section heading for section 1338
of title 28, United States Code, is amended by
inserting “‘designs,” after *mask works,".

(B) The item relating to section 1338 in the
table of sections at the be, ing of chapter
85 of title 28, United States Code, is amended
by inserting “designs,’ after “mask works,"”.

(¢) PLACE FOR BRINGING DESIGN ACTIONS.—
Scction 1400(a) of title 28, United States
Code, is amended by inserting "‘or designs”
after "“mask works",

(d) ACTIONS ACAINST THE UNITED STATES.—
Section 1498(e) of title 28, United States
Code, is amended by inserting “, and to ex-
clusive rights in designs under chapter 12 of
title 17, after “'title 17",

SEC. 4. EFFECTIVE DATE.

The amendments made by sections 2 and 3
shall take effect one year after the date of
the enactment of this Act.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
North Carolina (Mr. COBLE) and the
gentleman from Virginia (Mr. SCOTT)
each will control 20 minutes.

The Chair recognizes the gentleman
from North Carolina (Mr. COBLE).

GENERAL LEAVE

Mr. COBLE. Mr. Speaker, I ask unan-
imous consent that all Members may
have § legislative days within which te
revise and extend their remarks on the
bill under censideration.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from North Carolina?

There was no objection.

Mr. COBLE. Mr. Speaker, I yield my-
self such time as I may consume.

During our subcommittee hearing on
H.R. 2696, the marine manufacturers ef-
fectively demonstrated that “hull
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splashing,” an industry term for apply-
ing a direct molding process to a boat
hull in an effort to create a knock-off
design, is harmful and pervasive
enough to warrant legislative redress.

Consumers who purchase boats with
knock-off hulls are defrauded in the
sense that they are not benefiting from
the many attributes of hull design,
other than shape, that are structurally
relevant, including those related to
quality and safety. It is also highly un-
likely that consumers know that a
boat has been copied from an existing
design. Most importantly, for the pur-
poses of promoting intellectual prop-
erty rights, if manufacturers are not
permitted to recoup at least some of
their research and development costs,
they may no longer invest in new, in-
novative boat designs.

Accordingly and consistent with the
history of design legislation, H.R. 2698
protects the original designs of vessel
hulls. Owners of protected designs
must register their work with the
Copyright Office, and the term of pro-
tection allows for 10 years. The owner
will enjoy the exclusive right to make,
import and sell any legislative hull em-
bodying a protected design. Infringers
will be liable for compensatory dam-
ages or lost sales, and a court may in-
crease damages by as much as $50,000 in
egregious cases.

Finally, Mr. Speaker, during the full
committee markup of the bill, the gen-
tleman from Virginia (Mr. SCOTT) ex-
pressed his desire that H.R. 2696 not
cover large ships manufactured for
military use. It was never our inten-
tion to protect designs for large vessels
used by the Merchant Marine or the
Armed Services, and T am pleased that
we were able to develop some com-
promise language on the subject that is
acceptable to all parties involved.

This language and a few technical
changes to the bill are incorporated in
the manager’'s amendment which I
offer as a substitute to the bill as re-
ported by the committee.

In sum, Mr. Speaker, this is a good
bill that will offer limited protection
to an industry in which effort, invest-
ment and creativity are presently
unrewarded. I urge my colleagues to
pass H.R. 2686, as amended.

Mr. Speaker, I reserve the balance of
my time,

Mr, SCOTT. Mr. Speaker, I yield my-
self such time as I may consume.

I rise in support of H.R. 2696, the Ves-
sel Hull Design Protection Act. This
legislation creates a new design patent
for vessel hulls. Confusion between
copyright patent and trademark pro-
tection for hull models over the years
has apparently produced a proliferation
of unattributed and bad copies of ex-
pensive designs, and this legislation ar-
ticulates clearer standards for the
grant of a design patent.

This industrial design problem is il-
lustrated in the Supreme Court’s 1939
decision in Bonito Boats, effectively
denying intellectual property protec-
tion for a Florida boat designer be-
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cause of the contrary Florida State
law. Here, I agree with the subcommit-
tee Chairman, Mr. COBLE, in that it is
important that we send a message that
when it comes to theft of patents and
trademarks, it is necessary for Con-
gress to set a predictable and uniform
Federal rule.

The Patent and Trademark Office
does not have a formal view on this
bill; but, as a general policy, they pre-
fer not to enumerate subgroups of pat-
ents. Nevertheless, they do not oppose
this legislation.

Finally, I would like to thank the
Chairman for his cooperation and kind
assistance by adding clarifying lan-
guage that exempts vessels more than
200 feet, This language, while main-
taining copyright protection of smaller
vessels, will not interfere with the
commercial practices of the industry
for larger vessels, and that is a very
significant concern in my congres-
sional district.

Mr. Speaker, I urge my colleagues to
support the bill.

Mr. Speaker, I yield back the balance
of my time.

Mr. COBLE. Mr, Speaker, I yield my-
gelf such time as I may consume to ex-
press my thanks to the gentleman from
Virginia (Mr. ScorT) and the other
members of the subcommittee for hav-
ing worked very cooperatively with us
in this matter.

Mr. Speaker, I have no further re-
quests for time; and I yield back the
balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from North Carolina
(Mr. CoBLE) that the House suspend the
rules and pass the bill, H.R. 2696, as
amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed,

» A motion to reconsider was laid on
[t’he table.

————————

FEDERAL COURTS IMPROVEMENT
ACT OF 1938

Mr. COBLE. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 2294) to make improvements in
the operation and administration of
the Federal courts, and for other pur-
poses, as amended.

The Clerk read as follows:

H.R. 2294

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1, SHORT TITLE AND TABLE OF CON-
TENTS.

(a) SHORT TrrLE.—This Act may be cited as
the “Federal Courts Improvement Act of
1998." ’

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title and table of contents.
TITLE I-JUDICIAL FINANCIAL
ADMINISTRATION
Sec. 101, Reimbursement of judicary for
civil and criminal forfeiture ex-

penses.
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