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©) unnsm—(l) The Director of the
Bureaz of

CONGRESSIONAL RECORD —SENATE

assertions mulf by the very companies

wmonmdy otnpmonsr based on :
in sul
section (b) uul the avalladility of space in
ths Pederal prison system.
(2) A dscision of the Director of the Bureau
of Prisons under this subsection shall not be
subject to review in any court. 5

(4) PERIOD OP INCARCERATION.—The Federal
Burean of Prisons shall incarcerate a Btate

1t s to regulate, without
much scrutiny. Mr. President, I would
challenge anyone in this chamber to
give five examples in which the SEC
has held an evidentiary hearing since
the mid-1970's. In 1977, the General Ac-
counting Office roundly criticized the
S8EC's oversight of utility holding com-

pet det this Act _panies; noting that:
(A) until an Btate 12:.“ ds almost entirely
D on flocted to pr pertinent
;:“n_.-“ the cbat m- by o information. Division review seldom includes

has been Y parole,
or oﬂaﬂm- as provided by State
W, oF
(B) absent such a certification, for the life
of the prisoner. .

By Mr. BUMPERS:

8. 5. A bill to amend the Federal
Power Aot to protect consumers of
multistate utility systems, and for
other purposes;.to the Committee on
Energy and Natural Resources.

MOV

UTIITY Y
PROTECTION ACT OF 1908
e Mr. BUMPERS. Mr. President, I rise

today. to mtroduee the Mulﬁltnm utll-’

ity C 1

visita to the offloes of the companies and
communities served by them to verify the in-
formation provided, or to develop additional
information that might be relsvant.

Sadly, Mr. President, {f anything

have become worse—leaving
holding company s in A peril-
ous position. As President Clinton atat-
ed when he testified before the Senate
Energy and Natural Resources Com-
mittee in 1986:

{Tihere ts an enormous gap in the present
scheme for regulation of [registered holding
companies}. The SEC is supposed to look
after the tnterests of ratepayers along with

Act
of 1993 and an lmendment. t.herebo

Mr. President, there are currently
nine multistate electric utility holding
-company systems which are registered
under the Public Utility Holding Com-
pany Aot of 1835 [PUHCA]. Theso reg-
istered holding company systems are
among the largest utility companies in
- the United States providing retail serv-
1ce to millions of consumers in more
than. 20 ‘states. Federal regulation of
these holding company systems has
bun divided between the Federal En-

rgy Regulatory Commission [FERC)
u.nd the Becurities and Exchange Com-
mission (BEC). The legislation I am in-
troducing todsy would consolidate util-
ity holding company regulation by
.transferring regulatory authority over
PUHCA from the SEC to FERC, provid-
ing & more efficient regulatory system
and greater protection for holding com-
pany consumers.

In 1835 Oongress enacted both title II
of the Federal Power Act, to provide
for the regulation of wholesale electric
transactions, and PUHCA, to limit the
operations of multistate utility hold-
ing company systems to a eingle region

the 1 of the 1 concerns. but
they never do.

While FERC also hae the authority
to protect consumers through the over-
sight of wholesale rates, the Federal
Power Act strictly limits the trans-
actions over which FERC has author-
1ty. A recent decision by the U.S. Court
of Appeals for the District of Columbia
Circuit in Ohio Power Co. versus Fed-
eral Energy Regulatory Commission,
Ohio Power, exemplifies FERC’s limi-
tations. In that case, a utility subsidi-
ary of a registered holding company
system purchased coal from ah affiil-
ated company. Pursuant to PUHCA,
the SEC approved the price of the
transaction at the level of the coal af-
fillates' costs in providing the service.
However, when FERC reviewed the
wholesale rates of the utility subsidi-
ary it disallowed a portion of the coal
costs orr the grounds that the price
pald to the coal affillate far exceeded
the market price for coal. The court
ruled that FERC was prohibited from
disallowing costs already approved by
the SEC under PUHCA, permitting the
utility to include the full cost of the
coal purchases in its rates.

-where consumers were served
- cally and efficiently. PUHCA st.rlct.ly
limited ‘the activities which holding
companies could undertake and
‘charged the SEC with ensuring that
both {§ s and s were
adequately protected from the trans-
actions which PUHCA permits—such a8
interaffiliate contracts. However, while
the SEC has done a good job in limiting
investor exposure, over the last 20
yeoars the Commission has forgotten
that PUHCA mentions consumer pro-
tection more than 50 times.

- During the last two decades the S8EC
has rarely, if ever, prevented a holding
company from engaging in a trans-

ction on the that

would be ldvetsely impacted. Instead,
the Commission has sought to rely on

;

Mr. President, the Ohio Power deci-
slon raises serious concerns for con-
sumers. A utility subsidiary of a reg-
{stered holding company can engage in
transactions with affiliated companies
at gold-plated prices and nothing could
be done about it. Furthermore, reg-
istered holding company systems are
likely to use the Ohio Power case as &
defense to avold FERC scrutiny when-
ever possible. In fact, the Energy Corp.,
whioh currently serves Arkansas, Lou-
isiana and Mississippl, has ralsed Ohio
Power as & deronu in a FERC proceed-
ing ining the ny's alloca-
tion of tax benefits between ratepayers
and shareholders. Thia case ia worth
approximately $100 million to rate-
payers., We should not permit consum-
ors to be put at risk any longer.

March 10, 1993

The legislation I am introducing
today would provide effective protec-
tion for consumers of registered hold-
ing company systems. Firat, regulatory
authority over PUHCA would be trans-
ferred from the S8EC to FERC. In addl-
tion, the legislation amends both the
Federal Power Act and PUHCA to en-
sure that transactions between affili-
ates of registered holding companies
are subject to effective scrutiny.

Mr. President, I wonder how many
Senators asked themselves last year
during the debate over the Energy Pol-
icy Act, what the SBEC was doing regu-
lating utility companies? It just
doesn’t make sense. What it does is
lead to inefficlency by requiring FERC
to regulate some transactions and the
BEC to regulates others. Sometimes
both agencies are called upon to review
different aspects of the same trans-
action, such as mergers. At a time
when the administration and the vot-
ors are calling for more efficiency in
government, we can no longer afford to
have two agencies regulate utility
companies.

I have no doubt that the current ad-
ministration would want the SEC to be
more diligent in carrying out its duties
under PUHCA. However, it would take
the addition of significant resources
and staff at the SEC at a time when we
are looking to reduce the deficit. FERC
is already well-equipped to carry out
PUHCA's responsibilities. In sddition,
FERC is more inclined .to independ-
ently consider the impact of a trans-
action on consumers. Mr, President, 1
believe the Multistate Utility Com-
pany Consumer Protection Act of 1993
would provide the appropriate resolu-
tion for many of the problems facing
consumers of registered holding com-
panies.

Mr. President, 1 understand that en-
actment of this legislation will not be
easy. The registered holding companies
are a politically powerful group and 1
am sure they will do everything within
their abilities to prevent the passage of
legislation that would put an end to
the cory relationship they have en-
joyed with the SEC. However, it s time
to act now to protect the millions of
consumers served by registered holding
company systems every day. I urge my
colleagues to support this legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill and the
amendment be printed in the REOORD
at the conclusion of my remarks.

There being no objection, the mate-
rial was ordered to be print.ed in the
RECORD, as follows:

8. 54

Be it enacted bi the Senate dnd the Nouse of
Representatives of the United States of America
in Congress
EECTION 1. SHORT HTLE

huActhybon“mdwnmo

Utility
ucnon Act of 1993,
T8 CHARORS.

(n) Boctlon 05(a) of tke Fedsral Power Act
(16 U.8.C. 824d(a)) is amended—

(( by dlnurunc “(1)" tmmediately aftsr
(m)"; and -
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(3) by adding at the end the following: first sentence and inserting in lfeu thereof
(2 d any pr of the ‘‘ata price not to exceed cost'’.
Public Utility Holdlag Company Act of 1835, (b) Bection 13(d) of the Public Utility Hold-
if a public utility in e tr tng Ci Act of 1835 (15 U.8.C. T9m(d)) 1s
with an affillated . the C ded by striking out “at cost” in the

shall have the authority to review and dis-
allow the costs associated with such trans-
action for the purposes of determining s just
andr rate under (axn.”.

{b) Section 206(a) of the Federal Power Act
(16 U.S.C. 8246(a)) 18 amended—

(a) by inserting ‘‘(1)" immediately after
“(a)": and

(3) by adding at the end the following:

(2) Notwi any provision of the
Public Utility Holdiog Company Act of 1835,
f & public utility engages In a transaction
with an afflliated campany, the Commission
shall have the authority to review and dis-
allow the costs associated with such trans-
action for the purposes of determining a just
and reasosable rate under subsection (a)X1).".

At the end of the bll, add the following:
“SEC. 3. TRANSFER OF AUTHORITY.

There are bereby transferred to. and vested
in, the Federal Energy Regulatory Commis-
sion all of the functions of the Securitiss and
Exchange Commisston under the Public Uti)-
ity Holding Company Act of 1935.

BEC. 4 CONPORMING AMENDMENTS.

{a) Bection 2Aa)6) of the Public Utility
Holding Company Act of 18§ (15 U.8.C.
79h(a)(6)) i3 arnended to read as follows:

*(8) 'Commission’ means the Federa! En-
ergy Regulatory Commissicn."'.

{b) Section 1%(1) of the Public Utility Hold-
ing Company Act (15 U.8.C. 791(1)) 1a amend-
ed by striking out “‘or Federal Power Com-
mission, or any member, afficer, or employee
of either such Commission™ in the first sen-
tence and tnserting in lieu thereof “‘or any

ber, offlcer, or employee of the C 1

slon”.

{c) Section'20(d) of the Public Utility Hold-
ing Company Act (18 U.B.C. T9d) 1s re-
pealod.

(d) Sectlon 21 of the Public Utility Holding
Company Act of 1835 (15 U.S.C. 79u) 1s amend-
¢4 to read as follows:

“SEC. 1. Nothing in this title shall affect
(1) the jurisdiction of the Becurities and Ex-
changs Commission undsr the Securities Act
of 1833 or the Becurities Exchange Act of 194

over any person, security, or oontract; (2)

the rights, duties, or liabilltl
of any person under ths Securities Act of
1933 or the Securities Exchangs Act of 1834;
cr (3) the jurisdiction of any other commis-
ston, board, agency, or officer of the United
States (or of any Stats or political subdivi-
sion of any State) over any person. security,
or contract.”,

(o) Section 3Xa) of the Public Utility Hold-
ing Company Act 18 amended by striking out
“and shall notify the Commission whenever
a determination is made under this para-
graph that any person is an exempt whole-
sale generator” in the fourth sentence.

() Section 318 of the Federal Power Act (18
U 8.C. §25q) ta amended to read as {ollows:

“SEC. 318. If any person is subject to both
{1) a requirement of the Public Utility Hold-
Ing Company Act of 1935 (or to s rule, regula-
tion, or order issusd pursuant to the Public
Utilnty Holding Company Act of 1835); and (2)
a requiremeant of this title (or to s rule, regu-
lation; or order issusd pursuant to this title)
with respect to the same subject mattar, the
C: shall {idate consideration
of the matter into & single proceeding and
resolve the matter In & manner coosistent
with the purposes of both statutes.”.

REC. & AFFILIATE TEANBACTIONS,

(a) Section 13(b) of the Pubiic Utility Hold-
iog Company Act of 1935 (15 U.8.C. T9miby) s
amended by striking out “at cost’” 1o the

sscond sentence and inserting in leu thereof
“'at 8 price not to exceed cost’,
SEC. & INCRRASED EFFICIENCY.

Not later than 8 months after the date of
enactment of this Act, the Federal Energy
Regulatory C shall
rules to eliminate duplication in the admin-
tstration of the Public Utility Holding Com-
peay Act and the Foderal Power Act."'s

By Mr. BOREN (for himself, Mr.
DOLE, Mr. DANFORTH, and Mr.
DORGAR):

S. 545. A bill to amend the Internal
Revenue Code of 1888 to allow farmers’
cooperatives to elect to include gains
or losses from certain dispositions in
the determination of net earnings, and
for other purposes; to the Committee
on Finance.

8ALR OF ASSETS ACT OF 1908

82641
lenges are surprising becawse the oco-
ves have used an actuxlly facili-

operat]
tates analysis that has doen appiled
consistently by the courts 4n omses
where the characterization of income
has been at issue. By essentially sodi-
fying the test used by the courts, this
legislation would relieve cooperatives
of the uncertainty they currently face
when deciding how to treat gain or loas
from the sale of an asset used in their

tronage-dusiness. -

This fssue has been pemding before
the Benate for some time. In 1969, the
S8enate Filnance Committee passed s
provision similar to the one we are in-
troducing today. That provision was
never oonsidered by the full SBenate.
Last year, the Senats adopted the very
included {n the legislation 1
am introducing today. That language
provides cooperatives assurance re-
garding future asset sales, while ad-
dreesing concerns raised by the Joint
Committee on Taxstion. Ths current

Mr. BOREN. Mr. President, today version is also drafted to Mmit the rev-
Senators DOLE, DANFORTH, and DORGAN " enue loss assoclated with the provision.
join me In introducing legislation t0  The resolution of this issue is Impor-
clarify the tax treatment of gains and tant to the over 100 farmer ocopera-
losses resulting from the sale of assete tives headquartered in my State of
by farmer cooperatives. This legisla- Oklahoma as well as thousands of

tion is tdentical to the provision in-
cluded {n last year's comprehensive tax
bill, H.R. 11, which was passed by the
Congress but was vetoed by the Presi-
dent. )

Currently, cooperatives that sell an
asset face uncertainty regarding
whether the galn or loss from that
asset should be considered as resulting
from patronage sources or
nonpatronage sources. The classifica-
tion of Income as patronage or
nonpatronage is fmportant because
galn from patronage sources may be
distributed to patrons as a patronage
dividend which is deductible to a coop-
erative and taxable to the patron. Thia
bill allows nonexempt farmer coopera-
tives to elect patronage-sourced treat-
ment for gain or loss from the disposi-
tion of an asset that was used to facili-
tate the conduct of business with farm-
er patrons.

Due to conflicting signals from the
Internal Revenue Service regarding the
classification of varfous items -of in-
come as patronage or nonpatronage
sourced, farmer cooperatives have

other farmer cooperatives across the
Nation and their farmer members. For
these reasons, I urge my oolleagues
who have not done 80 to join in support
of this needed legislation.

‘Mr. President, I ask unanimous con-
sent that the text and a section-by-sec-
tion analysis of the bill be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as followa: R

8. 5

Be it enacted by the Senats and House of Rep-
resentatives of the United States of America tn
Congress
SECTION 1. GAINS AND LOSEES FROM CERTAIN

DISPOSITIONS BY PARMERS CO-

OPERATIVES.

() I GENERAL.—8oction 138 of the Inter-
nal Rovenns Code of 1980 (relating to defini-
tions and special rules) 15 amended by adding
at the end thereof the following mew sub-

soction:

(k) TREATMENT OF GAINS OR LOSSES ON
THE DISPOSITION 'OF CERTAIN Assgrs.-For
purposes of this title, in the case Of any
farmer cooperstive— .

‘(1) IN GENERAL—A farmer. oooperative
may elect to tncluds galn or loss from the

taken different approaches to making gsle or other disposition of any ssset (tnclad-
these determminations with regard to ing stock or any of
the sale of assets. Some cooperatives,
relying on a general standard adopted the from
by both the IRS and the courts have for um-ﬁg sach w&u“:“!o?‘ or-
treated this gain or loss as patronage 3
eourced because the assets sold actu- ”.?Jm?,;g:‘fmm ander para-

ally facilitated the marketing, pur- apply

chasing, or service activities of the co- E":{.";“:&;w 2‘:.;'.':";;‘:2
operative. Other cooperatives have the extept that such aspet was used for pur-
treated gain or loss from the sale of as- poses other than to facilitate the conduct of
sets used in the patronage operations business dobe with or for patrams. For pur-
as nonpatronage sourced in reliance on DPoses of this paragraph, the extent of such

an example in Treasury Regulation
section 1.1382(¢)(2).

Farmer cooperatives that have treat-
ed galn or loss from the sale of assets
&8 patronage sourced have found them-
eelves facing IRS challenge. Such chal-

use may be determined on the busis of any
for Toeatd

income or

under )
sble year for which made and all subsequent
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