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103D CONGRESS

2D SEIONH R 3626
[Report No. 103459, Parts I and 11)

To supersede the Modification of Final Judgment entered August 24, 1982,
In the antitrust action styled United States v. Western Electric, Civil
Acton No. 82-0192, United States District Court for the District of
Columbia, to amend the Communications Act of 1934 to regulate the
manufacturing of Bell operating companies, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

NOEMER 22, 1993
Mr. BROOKS (for himself and Mr. DINoELL) introduced the following bill;

which was referred jointly to the Committees on the Judiciary and En-
ergy and Commerce

JuNE 24, 1994
Reported from the Committee on Energy and Commerce with an Amendment

[Strike out all after the enacting elause and Insert the pat printed in itahij

Juz 24, 1994
Additional sponorm: Mr. NADLER, Mr. LAzO, Mr. BLUTE, Mr. OGnMAx, Mr.

F=e., Mr. MOOR EAD, Mr. MARKEt, and Mr. FIEDS of Texas

JuNE 24, 1994
Reported from the Committee on the Judiciary with amendments, committed

to the Committee of the Whole House on the State of the Union, and
ordered to be printed.

(Strike out aD afer the enaeting elaume and Insert the part printed in Boldface Romanl

1. tert t rtIntdueed bill, see eop of bill a introduced on Nmoember 22, 19931
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A BILL
To supersede the Modification of Final Judgment entered

August 24. 1982, in the antitrust action styled United

States v. Western Electric, Civil Action No. 82-0192,
United States District Court for the District of Colum-

bia; to amend the Communications Act of 1934 to regu-
late the manufacturing of Bell operating companies, and

for other purposes.

I Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 SECTION 1. SmORT TlTLE TABLE OF COTE S.

4 (a) SHORT TITLE.-This Act may be cited as the

5 "Antitrust and Communications Reform Act of 1994".

6 (b) TABLE OF CONTENTS.-

Se. 1. SAo tit table of eontetst.

TITLE I-SUPERSESSION OP THE MODIPICATION OP FINAL
JUDGMENT

See. 101. Awdoris Aion Jm Bel operating company to enter Competitive lime of

See. 10. AwAkorition a prenqisi&
See. 103. Limitationt on mamijbctfian g and pravdi equipment.
See. 104. Antianwpetiim lying arangeenta
ame 105. Eqjnmei.
See 106. Dnition.

e 107. Rlationip to other lo
Sew. i. Amendment to defnition of alitrust kno appearing in ta Clayton

At.

TILE Il-REGULATION OF MANUPACTURING, ALARM SERVICES
AND ELECTRONIC PUBLISHING BY BELL OPERATING COMPANIES

Se 3o. Rapswim r maWbeturig by B operaing wpome.pa
SC 01. Regulation ef entry into alarm ma nitorng mseim.
Sam so Regulatio dfelectronle puliag.
ame m0. Privacy of euetomev inormtation.
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TITLE If-EDERL COMMUNICATIONS COMMISSION RESOURCES

See. 501. AAPerimg q/nppmpr~iou

1 TITLE I-SUPERSESSION OF THE
2 MODIFICATION OF FINAL
3 JUDGMENT
4 Mr- 101. AvT'NOZATON POR BU oPETmINw comPAN

5 TO ENTER COMPETTIV LNES OF BUINESS

6 (a) APPLICATIO7N.-

7 (1) IN GENERAL-After the applicable date spec-

8 ifled in paragraph (2), a Bell operating company

9 may apply to the Attorney eneral and the Federal

10 Communications Commission for authorization, not.

11 wit hstanding the Mod Qication of Final Judgment-

12 (A) to provide alarm monitoring services, or

13 (B) to provide interechange telecommuni-

14 cations Services.

15 The application shall describe with particularity the

16 nature and scope of the activity, and of each product

17 market or service market, and each geographic mar-

i8 ket, for which authorization is sought.

19 (2) APPLICABLE DATES.-For purposes of para-

20 graph (1), the applicable date after which a Bell oper-

21 ating company may apply for authorization shall

22 be-

23 (A) the date of the enactment of this Act,

24 with respect to-
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1 (i) engaging in any activity described

2 in subparagraph (B), (C), or (D), to the ex-

3 tent, with respect to each market to which

4 the activity relates, that there exists no ac-

5 tual or potential competition,

6 (ii) providing a service described in

7 subsection (b)(3)(D)(iii),

8 (iii) providing, through transmission

9 facilities oumed by such company, interstate

10 interexchange telecommunications services

11 that originate and terminte in exchange

12 areas in which the Bell operating company,

13 or an qffiliate (as of November 21, 1993) of

14 such company that is a Bell operating corn-

15 pany, provided telephone exchange service

16 on November 21, 1993,

17 (B) except to the extent that an earlier date

18 is available under subparagraph (A), the date

19 that occurs 18 months after the date of the enact-

20 ment of this Act, with respect to providing

21 interexchange telecommunications services

22 through the acquisition and resale of tele-

23 communications service

24 (C) except to the extent that an earlier date

25 is available under subparagraph (A) or (B), the
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1 date that occurs 60 months qfter the date of the

2 enactment of this Act, with respect to providing

.3 any interstate telecommunications, and

4 (D) the date that occurs 66 months qfter the

5 date of the enactment of this Act, with respect to

6 providing alarm monitoring services.

7 (3) INTERAGEoNC NOTIPICAON.-Whenever the

8 Attorney General or the Federal Communications

9 Commission receits an application made under

10 paragraph (1), the recipient of the application shall

11 notify the other of such receipt.

12 (4) PUBLICATON.-Not later than 10 days after

.13 receiving an application made under paragraph (1),

14 the Attorney General and the Federal Communica-

15 tions Commission jointly shall publish the applica-

16 tion in the Federal Register.

17 (b) SEPARATE DETERMINATion8 BY THE ATTORNEY

18 0ENERu AND THE FEDERAL Com u rConS Commis-

19 so.-

20 (1) COMMENT PERPOD.-Not later than 45 days

21 ofter an application is published under subsection

22 (a)(4), interested persons may submit written con-

23 ments to the Attorney General, to the Federal Corn-

24 munications Commission, or to both regarding the
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1 application. Submitted comments shall be available to

2 the public.

3 (2) INTERAGENCY CO NSULTATIOJ.-Before mak-

4 ing their respective determinations under paragraph

5 (3), the Attorney General and the Federal Commu-

6 nications Commission shall consult with each other

7 regarding the application involved.

8 (3) DSTIERMINATIONS.-(A) After the time for

9 comment under paragraph (1) has expired, but not

10 later than 180 days after receiving an applicati'n

11 made under subscetion (a)(1), the Attorney General

12 and the Federal Communications Commission each

13 shall issue separately a written determination, on the

14 record after an opportunity for a hearing, with re-

15 spect to granting the authorization for which the Bell

16 operating company has applied

17 (B) Such determination shall be based on clear

18 and convincing evidence.

19 (C) Any person who might be injured in its busi-

20 ness or property as a result of the approval of the au-

21 thorization requested shall be permitted to participate

22 as a party in the proceeding on which the determina-

23 tion is based

24 (D)(i) The Attorney General shall approve the

25 granting of the authorization requested in the appli-
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1 cation only to the extent that the Attorney General

2 finds that there is no substantial possibility that such

:3 company or its ffiliates could use monopoly power to

4 impede competition in the market such company seeks

5 to enter. The Attorney General shall deny the remain-

6 der of the requested authorization.

7 (ii) The Federal Communications Commission

8 shall approve the granting of the requested authoriza-

9 tion only to the extent that the Commission finds that

10 granting the requested authorization is consistent

11 with the public interest, convenience, and necessity.

12 The Commission shall deny the remainder of the re-

13 quested authorization.

14 (iii) Notwithstanding clauses (i) and (ii), within

15 180 days qfter the date of the enactment of this Act,

16 the Attorney General and the Federal Communica-

17 tions Commission shall each prescribe regulations to

18 establish procedures and criteria for the expedited de-

19 termination and approval of applications to provide

20 inferxchange telecommuniations services that are

21 incidental to the provision of another service which

22 the Bell operating company may lau fuly provide

23 (and that are not dewribe in section 102(c)). In pre-

24 scribing such regulations, the Attorney General and
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1 the Commission sall consult for the purpose of avoid-

2 ing inconsistencies in such regulations.

3 (E) In making a determination under subpara-

4 graph (D)(ii) regarding the public interest, conven-

5 ience, and necessity, the Commission shall take into

6 account-

7 (i) the probability that granting the re-

8 quested authorization will secure reduced rates

9 for consumers of the services that are the subject

10 of the application, especially residential subscrib-

11 ers

12 (ii) whether granting the requested author-

13 ization will result in increases in rates for con-

14 sumers of exchange service,

15 (iii) the extent to which granting the re-

16 quested authorization will expedite the delivery

17 of new services and products to consumers,

18 (iv) the extent to which the Commission's

19 regulations or other laws and regulations will

20 preclude the applicant from engaging in preda-

21 tory pricing or other coercive economic practices

22 with respect to the services that are the subject

23 of the application,

24 (v) the extent to which granting the re-

25 quested authorization would permit collusive acts
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1 or practices between or among Bell operating

2 companies that are not affiliates of each other,

3 (vi) whether granting the requested author-

4 ization will result, directly or indirectly, in in-

5 creasing concentration among providers of the

6 service that is the subject of the application to

7 such an extent that consumers will not be pro-

8 teeted from rates that are unjust or unreasonable

9 or that are unjustly or unreasonably discrimina-

10 tory, and

11 (vii) in the case of an application to pro-

12 tide alarm monitoring services, whether the

13 Commission has the capability to enforce effec-

14 tively the regulations established pursuant to sec-

15 tion 230 of the Communications Act of 1934 as

16 added by this Ad.

17 (P) A determination that approves the granting

18 of any part of a requested authorization shal describe

19 with particularity the nature and scope of each activ-

20 ity, and of each product market or service market,

21 and each geographic market, to which approval ap-

22 plies.

23 (4) PURLUCATION.-Not later than 10 days after

24 issuing a determination under paragraph (3), the At-

25 torney General or the Federal Communications Coin-
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S mission, as the case may be, shall publish in the Fed-

2 eral Register a brief description of the determination.

3 (5) FINALII.-A determination made under

4 paragraph (3) shall be final unless a civil action with

5 respect to such determination is timely commenced

6 under subsection (c)(1).

7 (6) AUTHORIZATION o NTD.-A requested au-

8 thorization is granted to the eztent that-

9 (A)(i) both the Attormey General and the

10 Federal Communications Commission approve

11 under paragraph (3) the granting of the author-

12 ization, and

13 (ii) neither of their approvals is vacated or

14 reversed as a result of judicial review authorized

15 by subsection (c), or

16 (B) as a result of such judicial review of ei-

17 ther or both determinations, both the Attorney

18 General and the Federal Communications Com-

19 mission approve the granting of the requested

20 authorization.

21 (c) JuDCmA RvM'.-

22 (1) CIVIL ACTIO.-Not later than 45 days after

23 a determination by the Attorney General or the Fed-

24 eral Communications Commission is published under

25 subsection (b)(4), the Bell operating company that
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1 applied to the Attorney General and the Federal Corn-

2 munications Commision under subsection (a), or any

.3 person who might be inured in its business or prop-

4 erty as a result of the determination regarding such

5 company's engaging in the activity decraled it, such

6 company's application, may commence an action in

7 the United States Court of Appeals jbr the District of

8 Columbia Circuit against the Attorney General or the

9 Federal Communiations Commission, as the case

10 may be, for judicial review of the determination re-

11 garding the application.

12 (2) CERTIFMCATION OP RECORD.-As part of the

13 answer to the complaint, the Attorney General or the

14 Federal Communications Commission, as the caw

15 may be, shall file in such court a certifted copy of the

16 record upon which the determination is based.

17 (3) CONSOLMA27ON OP ACTIONS.-nTe court

18 shali consolidate for review all civil actions com-

19 menced under this subsection with respect to the ap-

20 plication.

21 (4) JUDGMENT.- (A) The court shall enter a

22 judgment ofter reviewing the determination in ac-

23 cordance with section 706 of title 5 of the United

24 States Code.

25 (B) A judgment-
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1 (i) affirming any part of the determination

2 that approves granting all or part of the re-

3 quested authorization, or

4 (ii) reversing any part of the determination

5 that denies all or part of the requested authoriza-

6 tion,

7 shall describe with particularity the nature and scope

8 of each activity, and of each product market or serv-

9 ice market, and each geographic market, to which the

10 affirmance or reversal applies.

11 SEC. 103. AC1THORIZTION AS PWIm QuISzE.

12 (a) PREREQUISITE.-Until a Bell operating company

13 is so authorized in accordance with section 101, it shall

14 be unlawfi for such company, directly or through an offili.

15 ate, to engage in an activity described in section 101(a)(1).

16 (b) GENEPRAL EXCEP77ONS.-Ezcept in regard to the

17 provision of alarm monitoring services, subsection (a) shall

18 not prohibit a Bell operating company or an affiliate of

19 a Bell operating company from engaging, at any time after

20 the date of the enactment of this Act-

21 (1) in any activity as authorized by an oiler en-

22 tered by the United States District Court for the Dis-

23 trict of Columbia pursuant to section VII or VIII(C)

24 of the Modiftcation of Final Judgment, if-
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:1 (A) such order was entered on or bWore the

I date of the enactment of this Ad, or

.3 (B) a request for such authorization was

4 pending before such court on the date of the en-

5 acment of tkis Act,
.6 (2) in providing intereehange telecommuni-

7 cations ervices on an intrastate basis if (A) after the

8 date of enactment of this Act, such telecommuni-

9 cations have been approved by, or are authorized

10 under the laws of,.the State involtvd and public no-

11 tice of the availability of such authority has occurred

12 at least. 60 days before the offering of such

13 interexchange telecommunications servies, and (B)

14 the Bell operating company is required by regulations

15 prescribed by the Commission and the Stae, for the

16 services subject to their respective jurisdictions, to pay

17 a nondiscriminatory access charge to the local ex-

18 chang carrier (including itseW that provides the Bell

19 operating company with telephone exchange access,

20 (3) in providing interewhange exommuni-

21 cations services through the purcAase and resale of

22 telecommunications services obtained from a person

23 who is not an affiiate of such company if-

24 (A) such interexchange telecommunications

25 servies originate in any State that, after the
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1 date of the enactment of this Act, approves or

2 authorizes persons that are mot aoffiates of such

3 company to provide intraoexhange toll tele-

4 communications services in such a manner that

5 customers in such State have the ability to route

6 automatically, without the use of any access

7 code, their intraexchange toll telecommunications

8 to the telecommunication. services provider of the

9 customer's designation from among 2 or more

10 feleommunications services providers (including

11 such company), and

12 (B) not less than 45 days before such

13 company so provides su&?L interwhange tele-

14 communications service-

15 (i) such company gives public notice of

16 the availability of such appromia or author-

17 ization, and

18 (ii) the Attorney General fails to com-

19 mence a civil action to ejoin such cn-

20 pany from so providing such interemrhange

21 teleconmunicotions serviM or

22 (4) in any activity in which the Bell operating

23 company or offiliate us authorized to engage on the

24 date of enactment of this Act, except (A) as specif -

25 cally provided in this Act with respect to alarm mon.
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1 itoring and electronic publishing, or (B) as provided

2 in any order of the United States District Court for

3 the District of Columbia that grants only temporary

4 authority.

5 (c) EXCEPTIONS mYR INrIDNTAL SERVICES.-Sub-

6 section (a) shall not prohibit a Bell operating company or

7 an ajiliate of a Bell operating company, at any time after

.8 the date of the enactment of this Act-

9 (1) from providing cable service (as such term is

10 dfined in section 602 of the Communications Act of

11 1934 (47 U.S.C. 522)) to subscriber

12 (2) from offering a telecommunications service

13 between exchange areas within a cable system fran-

14 chise area in a State within which the Bell operating

15 company is not, on the date of enactment of this Ac,

16 a provider of telephone e ,hange service,

17 (3) fron offering commercial mobile services

18 within the meaning of section 332(d)(1) of the Com-

19 munications Act of 1934 (47 U.S.C. 332(d)(1)),

20 (4) from offering a service that permits a cus-

21 tomer located in one exchange area to retrieve stored

22 information from, or file information for storage in,

23 another echange area, or
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1 (5) from providing signalling integral to the in-

2 ternal operation of teephone exhange service net-

3 works.

4 S .10 LMIrATONS ON MANTACTJNIG AtND PROVID.

5 1MG BQUWPMMMT

6 (a) AUrHoRZAToN FOR EN R.-

7 (1) REQuRED CoND oNS. -It shall be unlaw-

8 fid for a Bell operating company, directly or through

9 an offliated enterprise, to manufacture or provide

10 telacommunications equipment, or to manufacture

11 customer premises equipment, unless-

12 (4) such company submits to the Attorney

13 Genera at any time qfter the date of the enact-

14 ment of this Act, the notoaton described in

15 paragraph (2) and such additional material and

16 iqformation descrie in such paragraph as the

17 Attorney General may request, and complies

18 with the waiting period specified in paragraph

19 (3), and

20 (B)(i) before the epiration of the waiting

21 period speified in paragraph (3), the Attorney

22 General notTws such company that for purposes

23 of this subsection the Attorney General does not

24 intend to commence such civil action, or
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1 (ii) the Attorie General has not, by the e-

2 piration of such waiting period, commenced a

3 civil action to ejoin suc company from engag-

4 ing in the activity decribed in such notification.

5 (2) NomcA o.-2he not kation required by

6 paragraph (1) shall be in such form and shall contain

7 such documentary material and information relevant

8 to the proposed activity as is necesary and appro-

9 priate jbr the Attorney General to determine whether

10 there is no substantial possiblity that such company

11 or its qiates could use monopoly power to impede

12 competition in the market such company seeks to

13 enter jbr such activity.

14 (3) WAkinNo PE OD.- The waiting period re-

15 ferTvd to in paragraph (1) is the 1-year period begin-

16 ning on the date the notfUaion required by such

17 paragraph is received by the Attorney General.

18 (4) CVIL AC77O.-Not later than 1 year ofter

19 receiving a notiication required by paragraph (1),

20 the Attorney General may commence a civil action in

21 an appropriate district court of the United States to

22 enjoin the Bell operating company from engaging in

23 the activity described in suck notication.

24 (b) EXCEPTION FOR PREVIOUSLY AUTHORIZED Ac-

25 T lT =.-Subswion (a) shall not prohibit a Bell operat-
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1 ing company from engaging, at any time ofter the date of

2 the enactment of this Act-

3 (1) in any activity as authorized by an order en.

4 tered by the United States District Court for the Dis-

5 trict of Columbia pursuant to section VII or VIII(C)

6 of the Modifcation of Final Judgment, if-

7 (A) such order was entered on or before the

8 date of the enactment of this Act, or

9 (B) a request for such authorization was

10 pending before such court on the date of the en-

11 actment of this Act, or

12 (2) in any activity in which the Bell operating

13 company or affiliate was authorized to engage on the

14 date of enactment of this At, except (A) as specifi-

15 cally provided in this Ad with respect to alarm mon.

16 itoring and electronic publishing, or (B) as provided

17 in any order of the United States District Court for

18 the District of Columbia that grants only temporary

19 authority.

20 sac 1m AN/ICOmPrrVZ mG AmRtAwGMN

21 A Bell operating company with monopoly power in

22 any xchange &.rvice market shall not tie (directly or indi-

23 rectly) in any relevant market the sale of any product or

24 service to the provision of any telecommunications service,

25 if the effect of such tying may be to substantially lessen com-

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 18 1997



-1 petition, or to tend to create a monopoly, in any line of

I commerce.

.4 (a) EQurABLs PowEns op UVTzD STATEs ATToR-

5 N=.-It shall be the duty of the sveral United States at-

6 torneys, under the direction of the Attorney General, to in-

7 stitute proceedings in equity in their respective districts to

8 prevent and restrain violations of this Act.

9 (b) CPrMINAL LIABILIT.-Whoever knowingly engages

10 or knowingly attempts to engage in an activity that is pro-

11 hibited by section 102, 103, or 104 shall be guilty of a fel-

12 ony, and on conviction thereof, shall be punished to the

13 same eztent as a person is punished upon conviction of a

14 violation of section 1 of the Shierman Act (15 U.S.C. 1).

15 (c) PrUVATE RIGHT OF AcTro.-Any person who is

16 injured in its business or property by reason of a violation

17 of this At-

18 (1) may bring a civil action in any district

19 court of the United States in the district in which the

20 defendant resides or is found or has an agent, without

21 respect to the amount in controersy, and

22 (2) shall rcv threeold the damages sustaine4

23 and the cost of suit (including a reasonable attorney's

24 fee).
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1 The court may award under this section, pursuant to a mo-

2 tion by such person promptly made, simple interest on ac-

3 tual damages for the period beginning on the date of service

4 of such person's pleading setting forth a claim under this

5 Act and ending on the date ofjudgment, or for any shorter

6 period therein, if the opurt finds that the award of such

7 interest fir such period is just in the circumstances.

8 (d) PRIVATE INN I RLlIP. -Any person shall

9 be entitled to sue for and have injunctive relief, in any court

10 of the United States having jurisdiction over the parties,

11 against threatened loss or damage by a violation of this Act,

12 when and under the same conditions and principles as in-

13 junctive rlief is available under section 16 of the Clayton

14 Act (15 U.S.C. 26). In any action under this subsection

15 in which the plaintisubstantially prevails, the court shall

16 award the cost of suit, including a reasonable attorey's

17 fee, to such plaintiff.

18 (e) JUPJSDIcO.-() ujed to paragraph (2), the

19 courts of the United States shall have ecdusive jurisdiction

20 to make determinations with resec to a duty, claim, or

21 right arising under this Act, other than determinations au-

22 thoried to be made by the Attorney General and the Fed-

23 eral Communications Commision under section 101(b)(3).
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1 (2) The United States Court of Appeals for the District

2 of Columbia dhall have ecluive jurisdiction to review de-

3 terminations made under section 101(b)(3).

4 (3) No action commenced to assert or enforce a duty,

5 claim, or right arising under this Act shall be stayed pend-

6 ing any such determination by the Attorney General or the

7 Federal Communications Commission.

8 (f) SuP~po A.-In an action commenced under this

9 At, a subpoena requiring the attendance of a witness at

10 a hearing or a trial may be served at any place within

11 'the United States.

12 weC. loB. DmEFINiON.

13 For purposes of this title.

14 (1) APPILIATE.-The term "afiliate" means a

15 person that (directly or indirectly) owns or controls,

16 is owned or controlled by, or is under common owner-

17 ship or control with, another person. For purposes of

18 this paragraph, to own refers to owning an equity in-

19 terest (or the equivalent thereof) of more than 50 per-

20 cent.

21 (2) ALARM MONIT rIo SERVICES.-The term

22 "alarm monitoring services" means services that de-

23 tect threats to life safety, or property, by burglary,

24 fire, vandalism, bodily injury, or other emergency,

25 through the use of devices that transmit signals to a
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I central point in a customer's residence place of busi-

2 ness, or otherfixed premises whic--

3 (A) retransmits such signals to a remote

4 monitoring center by means of transmission fa-

5 cilities of a Bell operating company or its qaLi-

6 ates, and

7 (B) serves to alert persons at the monitoring

8 center of the need to itform customers or other

9 persons, or police, fire, rescu4 or other security

10 or public safety personnel of the threat at such

11 premises.

12 Such term does not include medical monitoring de-

13 vies attached to individuals for the automatic sur-

14 veillance of ongoing medical conditions.

15 (3) ATTUST Lws.-The term "antitrust

16 laws" has the meaning given it in subsection (a) of

17 the first section of the Clayton Act (15 U.S.C. 12(a)),

18 except that such term includes the Act of June 19,

19 1936 (49 Stat. 1526; 15 U.S.C. 13 et seq.), commonly

20 known as the Robinson Patman Act, and section 5 of

21 the Federal Trade Commission Act (15 U.S.C. 45) to

22 the exent that such section 5 applies to unfair meth-

23 ods of competition.

24 (4) BELL OPERATING COMPANY.-The term "Bell

25 operating company" mean-
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1 (4) Bell eephone Company of Nevada, Ii.

2 linous Bell Telephone Company, Indiana Bell

3 Teephone Company, Incorporated, Michigan

4 Bell Telephone Company, New England Tde-

5 phone and Telegraph Company, New Jersey Bell

6 Telephone Company, New York Telephone Com-

7 pany, U 8 West Communications Company,

8 South Central Bell Teephone Company, Sotth-

9 ern Bell Telephone and Telegraph Company,

10 Southwestern Bell Telephone Company, The Bell

11 Telephone Company of Pennsylvania, The Chesa-

12 peake and Potomac Telephone Company, The

13 Chesapeake and Potomac Telephone Company of

14 Maryland, The Chesapeake and Potomac Tee-

15 phone Company of Virginia, The Chesapeake

16 and Potomac Tdephone Company of West Vir-

17 ginia, The Diamond State Telephone Company,

18 The Ohio Bell Telephone Company, The Pacific

19 Telephone and Telegraph Company, or Wiscon-

20 sin Tdephone Company, or

21 (B) any successor or assign of any such

22 company.

23 (5) CUSTMER PPRISES EQuIPMENT.--The

24 term "customer premises equipment" means equip-

25 ment employed on the premises of a person (other
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1 than a person engaged in the business of providing a

2 telecommunications service) to originate, route, or ter.

3 minate telecommunications, and includes software in-

4 tegral to such equipment.

5 (6) ELECTRONIC PUBLISHING.-The term "elec-

6 tronic publishing" means the provision via tele-

7 communications, by a Bell operating company or an

8 afiiate of such company to c person other th-n an

9 affliate of such company, of information-

10 (A) which such company or affiliate has, or

11 has caused to be, originateck authored, compiled,

12 collected, or edited, or

13 (B) in which such company or affiliate has

14 a direct or indirect financial or proprietary

15 interest.

16 (7) ExCHANGE AREA-The term "exchange

17 area" means a contiguous geographic area established

18 by a Bell operating company such that no exchange

19 area includes points within more than 1 metropolitan

20 statistical area, consolidated metropolitan statistical

21 area, or State, ezcept as expressly permitted under the

22 Modification of Final Judgment before the date of the

23 enactment of this Ad.
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1 (8) EXCHNGE s arVC.-The term "exchange

2 service" means a telerxmmunioationa service provided

3 within an exchange area.

4 (9) INFORMATIO7N.-The term "information"

5 means knowledge or intelligence represented by any

6 form of writing, n4 gna re, aound or

7 other symbols.

S (10) INTREW'CJHNGE TELCOMMUNICATIONS

9 BSRVICES.-The term "interezrtange teecommuni-

10 cation servitm" means a telecommunications service

I 1 between a point located in an exchange area and a

12 point located outside suck exchange area. Such term

13 doe. not include alarm monitoring services or elec-

14 tronic publishing.

15 (11) MODIICATION OP FIAL JUDGMENT.-The

16 term '" odjcat ion of Final Judgment" means the

17 order entered August 24, 1982, in the antitrust action

18 styled United Staei v. Western Electric, Civil Action

19 No. 8.-0192, in the United States District Court for

20 the Distric of Columbia, and includes any judgment

21 or order with respect to such action entered on or

22 qfter August 24, 1982.

23 (12) PRSON.-The term "person" has the mean-

24 ing given it in subsetion (a) of the first section of the

25 Clayton Act (15 U.S.C. 12(a)).
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1 (13) TELECOmMUNICAIONS.-The term "tee-

2 communications" means the transmission of informa-

3 tion betuen points by electromagnetic means.

4 (14) TELECOMMUNICATIONS EQUIPmENT.-7he

5 term "telecommunications equipment" means equip-

6 ment, other than customer premises equipment, used

7 to provide a telecommunications wrvice, and includes

8 sofware integral to such enuipment.

9 (15) TELECOMMUNICATIONS SERVICE-7Te term

10 "telecommunications sertie" means the offering for

11 hire of transmission facilities or of telecommuni-

12 cations by means of such facilities. Such term does

13 not include alarm monitoring services or electronic

14 publishing.

15 (16) TRANSnMSSION FACirEs.-The term

16 "transmission facilities" means equipment (including

17 wire, cable, microwave, satellite, and fiber-optics) that

18 transmits information by electromagnetic means or

19 that directly supports such transmission, but does not

20 include customner premises equipment.

21 s.. ini. RxmoNsH1P iv orT R lAws.

22 (a) MODIFICATION P FINMAL JUDGMENT.-This Act

23 shall supersede the Modifcation of Final Judgment, except

24 that this At shall not qffed-
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1 (1) section I of the Modifiation of Final Judg-

2 ment, relating to AT&T morganication,

3 (2) section II(A) (inuding Appendiz B) and

4 11(B) of the Mod(ftation of inal Judgment, rlating

5 !o equal access and nondcrimination,

6 (3) section V(F) and IV(I) of the Modification

7 of Final JudPm, with respect to the requirments

8 included in the deinitionis of "exctange amoes" and

9 "infornation acces",

10 (4) section VIII(B) of the Modfcation of Final

11 Judgment, relating to printed advertising directore

12 (5) section VIII(E) of the Modocation of Final

13 Judgment, relating to notice to customers of AT&T,

14 (6) section VIII(F) of the Modiication of Final

15 Judgment, rlating to less than equal exchange acces;

16 (7) section VIII(0) of the Modocation of Final

17 Judgment, relating to transfer of AT&T assets, in-

18 duding all ezxeptions granted thereunder before the

19 date of the enactment of this Act,

20 (8) with repec to the parts of the Modification

21 of Final Judgment described in paragraphs (1)

22 through ()-

23 (A) section III of the Modification of Final

24 Judgment, relating to applicability,
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1 (B) section IV of the Mod Scation of Final

2 Judgment, relating to definitiona,

3 (C) section V of the Modflcation of Final

4 Judgment, relating to oompianc4

5 (D) section VI of the Mod jication of Final

6 Judgment, reating to vistorial provisions,

7 (E) section VII of the ModOcation of inal

8 Judgment, relating to retention of jurisdiction,

9 and

10 (F) section VIII(I) of the Modification of

11 Final Judgment, relating to the court's sua

12 sponte authority.

13 (b) AMMTTRUST LAWS.-Nothiag in this Act shall be

14 construed to modify, impair, or supersede the applicability

15 of any other antitrust law.

16 (c) FEDRA4 STATE, AND LOCAL LAw.-(1) Except

17 as provided in paragraph (2), this Act shall not be con-

18 strued to modify, impair, or supersede Federal, State, or

19 local law unless expressly so provided in this Act.

20 (2) ThisA,27 shall supersede State and local law to the

21 extent that such law would impair or prevent the operation

22 of this Act.

23 (d) CUMULATIVE PENALT.-Any penalty imposed, or

24 relief granted un&r this Ad shall be in addition to, and

25 not in lieu of, any penalty or relief authorized by any other
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1 law to be imposed with respect to conduct dewribed in this

2 Ad.

3 UC. z0. AMENDMT m DaBviTON Op ANwiTRUVr

4 LAWS APPIARWG IN TEE CI4MN ACT.

5 Subsection (a) of the rst section of the Clayton Act

6 (15 U.S.C. 12(a)) is amended by inserting "title I of the

7 Antitrust and Communications Reform Act of 1994;" after

8 "thirteen".

9 TITLE II-REGULATION OF MAN.
10 UFACTURING, ALARM SERV.
ii ICES AND ELECTRONIC PUB.
12 LSING BY BELL OPERATING
13 COMPANIES
14 SE. 301. RGUL4TOA N OP mANvmAcnatmR BY BELL oP.

15 aAXMVnG COMPANm.

16 Title II of the Communications At of A934 (47 U.S.C.

17 201 et seq.) is amended by adding at the end the following

18 new .ion:.

19 0SWC m GMULAION OF MAN FACEJMMG BY BEU

20 OPERAT COMPAN.

21 "(a) GENERAL AvTHoR m--Subject to the require-

22 ments of this section and the regulations prescred there-

23 under, but notwithstanding any restriction or obligation

24 imposed befbre the date of enactment of this section pursu-

25 ant to the Modijcation of Final Judgment on the lines of
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1 business in which a Bell operating company may engage,

2 a Bell operating company, through an ajiliate of that corn-

3 pany, may manufacture and provide telecommunications

4 equipment and manuficture customer premises equipment.

5 "(b) SEPARATE MANUPACTURING AFFILIAT.-Any

6 manqfacturing or provision authorized under subsection (a)

7 shall be conducted only through an afiiate that is separate

8 from any Bell operating company.

9 "(C) COMMISSION REGouI4TION OF MANUFACTURING

10 ApFFIArE.-

11 "(1) REGUATIoNs REQUIRED.-The Commis-

12 sion shall prescribe regulations to ensure that Bell op-

13 erating companies and their ffiliates comply with

14 the requirements of this section.

15 "(2) BooKS RECORDS, ACCOUNrTS.-A manufac-

16 turing affiliate required by subsection (b) shal-

17 "(A) maintain books, records, and accounts

18 that are separate from the books, records, and ac-

19 counts of its affliated Bell operating company

20 and that identify all financial transactions be.

21 tween the manufacturing afiliate and its aqf#Ui-

22 ated Bell operating company, and

23 "(B) even if such manufacturing affiate is

24 not a publicly held corporation, prepare finan-

25 cial statements which are in compliance with fi-
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1 nanciat reporting requirements under the Fed-

2 eral securities laws jbr pubicy held copo -

.3 ti&oK JIl such statements with the Commision,

4 and make such statements availble for public

5 inispect ion.

6 "(3) -KIN BJNCEFT M A FILIAT.-Consist-

7 ent with the provisions of this setion, neither a Bell

8 operting company nor any of its nonmanufacturing

9 qiliates sha perform solesA advertising, instaUation,

10 production, or maintenance operations for a manu-

11 facturing qfiate, except that--

12 "(4) a Bell operating company and its

13 nonmanJacturing afliates may sell, advertise

14 install and maintain tdecommunications equip-

15 ment and customer premises equipment after ac-

16 quiring such equipment from their manufactur-

17 ing affiiat4, and

18 "(B) institutional advertising, of a type not

19 reated to tpeci tekeommunications equip-

20 ment, carried out by the Bell operating company

21 or its qffiliates shall be permitted.

22 "(4) DOMESTIC MANUFACTURINO REQUIRED.-

23 "(A) GzNRAL RuL.-A manufacturing

24 aoiate required by subwectio (b) shall conduct

25 all of its manufacturing within the United
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1 States and, e=ept as otherise provided in this

2 paragrph, all component parts of customer

3 premises equipment manufactured by such afii-

4 ate, and all component parts of teecmmuni-

5 cations equipment manfctured by such ofli.

6 ate, shall have been manufactured within the

7 United States.

8 "(B) ExCEpro.-SuA affiliate may use

9 component parts manufactured outside the Unit-

10 ed States if-

11 "(i) such affiliate first makes a good

12 faith effort to obtain equivalent component

13 parts manufactured within the United

14 States at reasonable prices, terms, and con-

15 ditions,, and

16 "(ii) for the aggregate of telecommuni-

17 cations equipment and customer premises

18 equipment manufactured and sold in the

19 United States by such offiiate, the cost of

20 the components manufactured outside the

21 United States contained in all such equip-

22 ment does not e=eed 40 percent of the sales

23 revenue derived in any calendar year from

24 such equipment.
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1 "(C) CERmVICA ON REQUIRED.-Any such

2 afiliate that uses component parts manufactured

3 outide the United States in the manufacture of

4 teleconmunications equipment and customer

5 premises equipment within the United States

6 shall-

7 "(i) oerti*j to the Commission that a

8 good faith effort was made to obtain equiva.

9 lent parts manufactured within the United

10 States at reasonable prices, termk, and con-

11 ditions, which certocation shall be filed on

12 a quarterly basis with the Commission and

13 list component parts, by type, manufactured

14 outside the United States; and

15 "(ii) certify to the Commission on an

16 annual basis that such offiiate complied

17 with the requirements of subparagraph

1s (B)(ii), as adjusted in accordance ith sub-

19 paragraph (G).

20 "(D) RMiDIES FOR PMLURES.-(i) If the

21 Commission determines, after reviewing the cer-

22 tifcation required in subparagraph (C)(i), that

23 such affiliate failed to make the good faith effort

24 required in subparagraph (B)(i) or, after review-

25 ing the certification required in subparagraph
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1 (C)(ii), that su affiliate has exceeded the per.

2 centage specifid in subparagraph (B)(4,), the

3 Commission may impose penalties or forfeitures

4 as provided for in title V of this Act.

5 "(ii) Any supplier claiming to be damaged

6 because a manutfacturing aoiliate failed to make

7 the good faith effort required in subparagraph

8 (B)(i) may make complaint to the Commission

9 as provided for in section 208 of this Act, or

10 may bring suit fir the recovery of actual dam-

11 ages for which such supplier claims such qotiate

12 may be liable under the provisions of this Act in

13 any district court of the United States of co-n

14 petent jurisdiction.

15 "(E) ANNUAL REPORT-The Commssion,

16 in consultation with the Secretary of Commerce,

17 shaU, on an annual basis, determine the cost of

18 component parts manufactured outside the Unit-

19 ed States contained in all telecommunications

20 equipment and customer premises equipment

21 sold in the United States as a percentage of the

22 revenues from sales of such equipment in the pre-

23 vious calendar year.

24 "(F) USz OF INTELLECTUAL PROPERTY IN

25 M.4UPATUR.-Notwithstanding subparagraph
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1 (A), a manufacturing aqoliate may use intelev-

2 tual property created outside the United States

3 in the manufacture qf telecommunications equip.

4 ment and customer premises equipment in the

5 United States. A component manufactured using

6 such intellectual property shall not be treated far

7 purpose of subparagraph (B)(ii) as a compo-

8 nent manufactured outside the United States

9 solely on the basis of the use of such intellectual

10 property.

11 "(G) RESTRIro s ON CoMImsIoN AU-

12 TnorTY.-The Commission may not waive or

13 alter the requirements of this paragraph, wecept

14 that the Commission, on an annual basis, shal

15 adjust the peentage speciie in subparagraph

16 (B)(ii) to the percentag determined by the Com-

17 mission, in conmultation with the Secretary of

18 Commere pursuant to subparagraph (E).

19 "(5) INSULATION OP RATE PAYERS FROM MANU-

20 PAcTURING APPIIAT DEBT.-Any debt incurred by

21 any such manufacturing affiliate may not be issued

22 by its qfliated Bell operating company and such

23 manuicturing afiliate shal be prohibited from in-

24 curvng debt in a manner that would permit a credi-
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1 tor, on default, to have recourse to the assets of its af.

2 filiated Bell operating company.

3 "(6) RELATrON To orER APFrrAES.-A man.

4 uftcturing offiliate required by subsection (b) shall

5 not be required to operate separately from the other

6 affliates of its ffiliated Bell operating company, but

7 if an affiliate of a Bell operating company becomes

8 ofliated with a manufacturing entity, such affiliate

9 shall be treated as a manufacturing affiliate of that

10 Bell operating company (except for purposes of sub-

11 section (c)(3)) and shall comply with the requirements

12 of this section.

13 "(7) AVAILABrLnY OP EQUIPMENT TO OTHER

14 CARRIERS.-A manufacturing offiliate required by

15 subsection (b) shall make available, without discrimi.

16 nation or preference as to prim, delivery, terms, or

17 conditions, to any common carrier any telecommuni.

18 cations equipment that is used in the provision of

19 telephone ezehange service and that is manufactured

20 by such qfiate only tf such purchasing ca er-

21 "(A) does not manufacture telecommuni-

22 cations equipment, and does not have an affili-

23 ated telecommunications equipment manufactur-

24 ing entity; or
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1 "(B) agra to mom avaiale, to the BeU

2 operating company qfiiated with such manu-

3 facturing afi iate or any common carrier api-

4 ate qf such BsU operating company, any tele.-

5 communioations equipment that is used in the

6 proision of telephone exchange servce and that

7 is manufactured by such purchasing arrier or

8 by any entity or orgnimtion with which such

9 purchasing earner is osaid.

10 "(8) &4LEs PRACcE OF MANUACTUJRNG AP-

11 PI IA TE.-

12 "(A) PRommoN OP DISCOINUATION OP

13 EQUPMNT FOR WMCH THRE IS REASONABLE

14 DEJMAN.-A manufacturing affliate required by

15 subsection (b) shal not discontinue or restrict

16 sala to a common carrier of any teleommuni-

17 cations equipment that is used in the proision

is qf telephone ecange sm and that suc Ofs-

19 ate manufactures far sale as long as there is rea-

20 onabl demand for the equipment by suck car-

21 riers, ezept that such sales may be discontinued

22 or restricted if such manucturing alite dem-

23 onstnrt to the Commission that it is not mak-

24 ing a projit, under a marginal cost standard im-
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1 plemented by the Commission by regulation, on

2 the sale of such equipment.

3 "(B) DETERMINATIONS OP REASONABLE

4 DCMAND. WitkiR 60 days ofter receipt of an

5 application under subparagraph (A), the Com-

6 mission shall reach a determination as to the ex-

7 istence of reasonable demand fir purpo&,s of such

8 subparagraph. In making such determination the

9 Commission shall consider--

10 "(i) whether the continued manufac-

11 ture of the equipment will be profitable,

12 "(ii) whether the equipment is func-

13 tionally or technologically obsolete

14 "(iii) whether the components nee-

15 tary to manfature the equipment con-

16 tinue to be availabk

17 "(iv) whether alternatives to the equip-

18 ment are available in the market; and

19 "(v) such other factors as the Commis-

20 sion deems nesary and proper.

21 "(9) JorNr PLANNN Ou AONs.-Eack Bell

22 operating company shal consistent with the antitrust

23 laws, engage in joint network planning and design

24 with other contiguous common carrie providing tee-

25 phone ewjange service, but agreement with such other
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1 ca,,ie, shall not be required as a prm ute for the

2 introduction or deployment of services pursuant to

3 such oint netuw* planning and design.

4 "(d) INFoRmATroN REQurErNTs.-

5 "(1) FILIYNG OF IWORMATION ON PROTOCOLS

6 AND TECHNICAL REQUIREMETS.-Each Bell operat-

7 ing company sa4 in accordance With regulations

8 prescribed by the Commission, maintain andfile ith

9 the Commission full and complete information with

10 respect to the protocols and technical requirements for

11 connection with and use of its telephone exchange

12 service facilities. Each such company shall report

13 promptly to the Commission any material changes or

14 planned chamnges to suc protocols and requirements,

15 and the schedule for implementation of such changes

16 or planned canges.

17 "(2) FILING AS PREREQUISITE TO DISCLOSURE

18 To ApLAT.-A Bell operating company shall not

19 disclose to any of its oiliates any information re-

20 quired to be filed under paragraph (1) unless that in-

21 formation is filed promptly, as required by regulation

22 by the Commission.

23 "(3) A CESS BY COMPETITORS TO INFORMA-

24 TIo.-The Commission may prZe such addi-

25 tional regulaions under this subsection as may be
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1 necessary to ensure that manufacturers in campeti-

2 tion with a Bell operating company's manufacturing

3 q#Uiate have access to te information with respect to

4 the protocols and technical requirements for connec-

5 tion with and use of its telephone exchange serice fa-

6 cilities required for such competition that such com-

7 pany makes available to its manufacturing adfiiate.

8 "(4) PLN~m O INFRPA To.-Each Bell oper-

9 ating company shall protide, to contiguous common

10 carriers proMiding telephone exhange servic4 timely

11 information on the planned deployment of tele-

12 communications equipment.

13 "(e) ADDImONAL COMPrmoN REQUIRMeNT.sm,-The

14 Commission shall prescribe regulations requiring that any

15 Bell operating company wich has an qliate that engages

16 in any mantfacturing authorized by subsection (a) shall-

17 "(1) provtide to other manufacturers of tele-

18 communications equipment and customer premises

19 equipment that is fundionaly equivalent to equip-

20 mert manufactured by the Bell operating company

21 manufauring qiliate, opportunities to sell such

22 equipment to such Bell operating company which are

23 comparable to the opportunities which such Company

24 prtvides to its q0aiates and
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1 "(2) not subidize its mansfiwuring qailiate

2 with revenues from telephone e c ange service or tele-

3 phone toll service.

4 "(t) COLmwORATION PeRPwrmD.-Nothing in this

5 section (other than subsection (Z)) shall be construed to limt

6 or restrict t ability of a Bell operating company and its

7 affliates to engage in dose colaboration with any manu-

8 fcturer of customer premises equipment or lecommuni-

9 cations equipment during the design and development of

10 hardware softwre, or combination thereof related to such

11 equipment.

12 "(g) AcEZs8mum' REQuLRNMENTBS.-

13 "(1) M44NPACTumo-The Commission shall,

14. within 1 year ofter '4 date of enactment of this sec-

15 tion, prescribe such regulation as are necessary to

16 ensure that telecommunications equifment and cus-

17 tomer premises equipment desgned develope and

18 fabricated pursuant to the authority granted in this

19 section shall be acessible and usable by individuals

20 with disabilities, including individuals with func-

21 tional limitations of hearing, vision, movement, ma-

22 nipulation, speech and interpretation of information,

23 unless the costs of making the equipment accessible

24 and usable would result in an undue burden or an

25 adverse competitive impact.
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1 "(2) NrWORK 8SRICES.-The Cmmission

2 sa4 within I year qfter the date of enactment of this

3 section, prescribe such regulations as are neessary to

4 ensure that advances in network serices deployed by

5 a Bell operating company shall be accessiVe and usa-

6 ble by individuals whose ass might otherwise be

7 impeded by a disability or functional limitation, un-

8 less the costs of making the services accessible and us-

9 able would result in an undue burden or adverse corn.

10 petitive impact. Such regulations shall seek to permit

11 the use of both standard and special equipment and

12 seek to minimize the need of individuals to acquire

13 additional devices beyond those used by the general

14 public to obtain such ace.ss

15 "(3) COMPATIMBILIT.-TA. regulations pre-

16 scrOed under paragraphs (1) and (2) shall require

17 that whenever an undue burden or adverse competi-

18 tive impact would result from the manufacturing or

19 network services requirements in such paragraphs, the

20 manufacturing afiliate that desigu4 d&op or fab-

21 rioates the equipment or the Bell operating company

22 that deploys the netwo, service shall ensure that the

23 equipment or network service in question is compat-

24 ible with existing peripheral devices or specialized

25 customer premises equipment commonly used by per-
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1 sons with disabilities to achieve acoes, unless doing

2 so would revult in an undue burden or adverse con-

3 petitive impact.

4 "(4) DEPNTONS.-As used in this subsection:

5 "(4) UNDUE BUwE.- The tern 'undue

6 burden' means signicant dioculty or expense.

7 In determining whether an activity would result

8 in an undue burden, the following factors shall

9 be.considere

10 "(i) the nature and coast of the activity;

11 "(ii) the impact on the operation of the

12 facility inteved in the manufacturing of

13 the equipment or deployment of the network

14 serice

15 "(iii) the financial resoures of the

16 manutacturing qogiate in the case of man-

17 %tcturig of equipment, flr as long as ap-

18 plicable regulatory rules prohibit cross-sub-

19 sidization of equipment manuhcturing, with

20 revenues from regulated telecommunications

21 service or when the manufacturing activities

22 are conducted in a separate subsidiary;

23 "(iv) the financial resources of the Bell

24 operating company in the case of network

25 service; or in the oa of manufacturing of
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1 equipment tf applicable regulatory rules

2 permit crousubsidizatian of equipment

3 manufacturing with revenues from regu-

4 lated telecommunications services and the

5 manufcturing activities are not conducted

6 in a separate subsidiary; and

.7 "(v) the type of operation or operations

8 of the manufacturitig afiliate or Bell oper-

9 ating company as applicable.

10 "(B) ADVERSE cOMPTIiVE IMPAcT.-In

11 determining whether the activity would result in

12 an adverse competitive impact, the following fac-

13 tors shall be considered..

14 "(i) whether such activity would raise

15 the cost of the equipment or network service

16 in question beyond the level. at which there

17 would be sufficient consumer demand by the

18 general population to make the equipment

19 or network service profitable, and

20 "(ii) whether such activity would, with

21 respect to the equipment or network service

22 in question, put the manufacturing afliate

23 or Bel operating company, as applicable,

24 at a competitive disadvantage in compari-

25 son with one or more providers of one or

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 44 1997



45

1 more competing products and aervice. "his

2 factor may only be ceue so long as

3 compting mamgbctvrerv and network wvt-

4 ice prvtider are not held to te same obli-

5 gato with respet to am by persons

6 with ditabilities.

7 "(C) ACi.-~r te purposms of this

8 paragaph, the erm 'ativity'inudes.-

9 "(i) the re arua, deign devlopment,

10 deployment, and fabrication actities mo-

11 eary to comply with the requirements of

12 this secion and

13 "(i) the acquisition of the related ma-

14 terials and equipment components

15 "(5) EMPmON DAT-The reguions re-

16 quired by this subsection shal beconp effective 18

17 months qter the date of enactment of this section.

18 "(h) PuBL C Nziwo"R ENHAzMzNT.-A Bell oper-

19 ating compan mon4tadung qfiliate shall as a part of

20 its research and deveopment 4Or, establish a per-

21 manent program far manqfaturing research and devp-

22 ment qf products and applioation far the enhancement of

23 the public switce tephone newor* and to promote public

24 aam to advand tlecommunicatiosm e eSuch pro-

25 gram hl fous its work subsantially on devlopg tech-
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1 nological advancements in public tdphone netw* appli-

2 cations, teeommunication equipment and products, and

3 access solution, to new sices and tecAnology, including

4 acorn by (1) public institutions, including educational and

5 health cas institutions and (2) people with disabilities

6 and finctional limitations. Notwithstanding the limita-

7 tions in subsection (a), a Bell operating company and its

8 afiliates may engage in sud a program in cojunction

9 with a Bell operating company not so fofiated or any of

10 its qfiliates. Th. eistence or establishment of such a pro.

I I gram tha is jointly pmided by manfactuing ofiliates

12 of Bell operating companies a satisji the requirements

13 of this swction as it pertains to all such qoiliates of a Bell

14 operating company.

1 "(i) ADDTONAL RUvLS AUrHORIZD.-The Commit-

16 uion may prsibe such additional rules and regulations

17 as th Commission determine. nosmary to carry out the

18 proision of this section. The Commission shall presribe

19 rWltions to implement this section within 270 days after

20 th date ofenactment of this section.

21 "a) ADMISMRToN AND ENRocsCMNT AUTHOR.

22 ,r.-

23 "(1) CoMMssroN ROUL4TORT AUTORIT.-

24 For the purpose of administering and enforcing the

25 provions of this section and the regulations pre-
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1 scribed thereunder, the Commission shall have the

2 same authority, power, and functions with respect to

3 any Bell operating company or any qafiiate thereof

4 as the Commission has in administering and enforc-

5 ing the provisions of this title with respect to any

6 common carrier subject to this Ad.

7 "(2) PRIVATE ACToIO&.-Any common carmer

8 that provides telephone exchange service and that is

9 injured by an act or omission of a Bell operating

10 company or its manufacturing afiliate which violates

11 the requirements of paragraph (7) or (8) of subsection

12 (c), or the Commission's regulations implementing

13 such paragraphs, may initiate an action in a district

14 court of the United States to recover the full amount

1 of damages sustained in consequence of any such vio-

16 lation and obtain such orders from the court as are

17 necessary to terminate existing violations and to pre-

18 vent fiture violations; or such regulated local tele-

19 phone exchange carrier may seek relieffrom the Com-

20 mission pursuant to sections 206 through 209.

21 "(k) ES=To MANuPAc7uR NG AuHoRrnY.-Noth-

22 ing in this section shall prohibit any Bell operating corn-

23 pany from engaging, directly or through any afflOiate, in

24 any manufacturing activity in which any Bell operating
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1 company or oliate was authorized to engage on the date

2 of enactment of this section.

3 "(1) ANTITRUST LAws.-Nothing in this section shall

4 be construed to modoi, impair, or supersede the applicabil.

5 ity of any of the antitrust laws.

6 "(m) DPrINmONs.-As used in this section:

7 "(1) The term 'offiliate' means any organization

8 or entity that, directly or indirectly, owns or controls,

9 is owned or controlled by, or is under common owner-

10 ship with a Bell operating company. The terms

11 'owns, 'owned, and "ownership' mean an equity in-

12 teret of more than 10 percent.

13 "(2) The term 'Bell operating company' means

14 those companies listed in appendix A of the Mod wa-

15 tion of inal Judgment, and includes any successor

16 or assign of any such company, but does not include

17 any afliate of any such cmpany.

18 "(3) The tern "customer premises equipment'

19 means equipment employed on the premises of a per-

20 son (other than a carrier) to originate. rute, or ter-

21 minate telecommunic tzion.

22 "(4) The term 'maniacturing' has the same

23 ieaning as such term has in the Modification of

24 Anal Judgment.
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1 "(5) 7te term 'maniV cturing aoliate' means

2 an ajiliate of a Bell operating company established

3 in accordance with subsection (b,) qf this section.

4 "(6) The term 'Mod~Oiation of FAnal Judgment'

5 means the decree entered August 24, 1982, in United

.6 State v. Western Electric Civil Action No. 82-0192

1 (United States District Court, District of Columbia),

8 and includes any judgment or order. with r.ped to

9 such action entered on or ofter August 24, 1982, and

10 before the date of enactment of this section.

11 "(7) The term tlecommuniations' means the

12 transmiion, between or among points 8pefe by

13 the uwe, of information of the user's choosing, without

14 change in the form or content of the information as

15 sent and receited, by means of an electromagnetic

16 transmision medium, including all instrumentalities,

17 facilities, apparatus, and servies (including the col-

18 lection, storge, forwarding, switching, and dditver

19 of such information) essential to such transmission.

20 "(8) The term 'teeommunications equipment'

21 means equipment, other than customer premises

22 equipme, used by a arnier to provide telecommuni-

23 cation serviee and includes software interal to

24 such equipment (including upgrades).
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1 "(9) The term 'teleonmunications servi'

2 means the offering for hire of telecommunications fa-

3 cilities, or of telecommunications by means of such fa-

4 cilities.".

5 SC.m RouLAN ON o R fftnym ALARm moNiR.

6 BM SEvICzs.

7 (a) AM9ENDMENT.-Title II of the Communications Act

8 is amended by adding at the end the fillowing new section:

9 a'sw. m EGvzULATION OP mriY 1rO ALARM MONITOR.

10 ma SERVICES.

11 "(a) RE OuNi0s RxQUIRED.-The Commission

12 shall presribe regulation.s-

13 "(1) to establish such requirements, limitations,

14 or conditions as are (A) necessary and appropriate in

15 the public interest with respect to the provision of

16 alarm monitoring services by Bell operating compa-

17 nies and their qofliates, and (B) effective at such

18 time as a Bell operating company or any of its affili-

19 ares is authorited to provide alarm monitoring serv-

20 ices

21 "(2) to prohibit Bell operating companies and

22 their q5iates, at that or any earlier time after the

23 date of enactment of this section, from recording in

24 any Jashion the oocurer or the contents of calls re-

25 ceived by provideWm of alarm monitoring services for
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1 the purposm of marketing suk sempce on behalf of

.2 th Bell operating company, any of its qiliates or

3 any other entity; and

4 "(S) to etablish procedum jbr the receipt and

5 review of complaints concerning violations by st.h

6 companies of such regulation, or of any other provi-

7 &ion of this Act or the regulations the nde, that re.

8 suit in material financial ham to a provider of

9 alarm monitoring services.

10 "(b) EgXPDITED CONSIMBETION OF COMPLAM.-

11 27e procedures established under subsection (a)(3) shall en-

12 sure that the Commision will make a final determination

13 with respect to any complaint described in such subsection

14 within 120 days qfter receipt of the complaint. If the cont-

15 plaint contains an appropriate showing that the alleged

16 violation occurred as determined by the Commision in ac-

17 cordance with suck regulation, the Commuson shall, with-

18 in 60 days after receipt of th complaint, isue a cease and

19 desist order to prevent the Bell operating company and its

20 afiliates from continuing to engag in such violation pend.

21 ing such fin determination.

22 "(c) RErzDIrS.-The Commission may use any rem-

23 edy available under title V of this At to terminate and

24 punish violations descrbe in subsection (a)(2). Such rem-

25 edis may indde, tf the Commission determines that such
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1 violation was waiWl or rpeate4 ordering the Bell opemt-

2 ing company to cease offe-ing alarm monitoring services.

3 "(d) RuLEmAKI ScHEDuL.-The Commission

4 shall prescribe the regulations required by subsection (a)(2)

5 within 180 days after the date of ment of this section

6 and shall prescribe the regulations required by subsection

7 (o)(1) and (a)(3) prior to the date on which any Bell oper-

8 ating company may commence providing alarm monitoring

9 services pursuant to title I of the Antitrust and Commu-

10 nication Afrm Act of 1994.

II "(e) DjFIiTrION.-

12 "(1) IN GENERL.-As used in this section, the

13 terms 'Bell operating company', 'afiate', and

14 'alarm monitoring services' have the meanings pro-

15 vided in section 106 of the Antitrust and Commu-

16 nioation RVm Act of 1994.

17 "() AmzILAT.-Te term 'afiate' means a

18 person that (directly or indirectly) owns or controls

19 is owned or controlled by, or io under common owner-

20 ship or control with, another person. For purposes of

21 this paragraph, to own refers to owning an equity in-

22 terest (or the equivalent thereof) of more than 10 per-

23 cent.".
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1 SW_ SO& DZAG 4TnON OP ELTROMC PUCBJSmGO.

2 Title II of the Communications Act of 1934 (47 U.S.C.

3 201 t seq.) is amended by adding at the end thereof the

4 fU owing new sectio.

5 worm Ml. iREGuUzTON OF LEcTRONIC PuBUBRN.

6 "(a) IN GENERAL.-

7 "(1) PROHIBITION.-A Bell operating company

8 and any qffiliate shall not engage in the prvvwiion of

9 electronic publishing that is disseminated by means of

10 such Bell operating company's or any of its afiiates'

11 basic tepho e .

12 "(2) PERmTED AcrTITES oP SEPARATED AP-

13 LIurz.-Nothing in this section shall prohibit a

14 separated afliate or electronic publishing joint yen.

15 turejfrom engaging in the provision of electronic pub-

16 lishing or any other lawfid service in any area.

17 "(3) RULE OF CONSTRUCION.M-Nothing in this

18 section shall prohibit a Bell operating company or af-

19 filiate from engaging in the provision of any lawfid

20 service other than electronic publishing in any area

21 or from engaging in the provision of electronic pub-

22 lishing that is not disseminated by means of such Bell

23 operating company's or any of its affdiates' basic

24 telephone seP
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1 "(b) SEPARATED AyIA OR ELECTROmC PuB.

2 Li8mrHO JoINT VENTuRE REQUiREMNTs.-A separated

3 qgiliate or electronic publishingjoint venture shal-

4 "(1) maintain books, records;, and accounts that

5 are separate from those of the Bell operating company

6 and from any afiliate and that record in accordance

7 with generally accepted accounting principles all

8 transaction,; whether direct or indirect, with the Bell

9 operating company;

10 "(2) not incur debt in a manner that would per.

11 mit a creditor upon default to have recourse to the as-

12 sets of the Bell operating company;

13 "(3) prepare financial statements that are not

14 consolidated with those of the Bell operating company

15 or an qgiliate, provided that consolidated statements

16 may also be prepamr.

17 "(4) file with the Commission annual reports in

18 a form substantially equivalent to the Form io-K re-

19 quired by regulations of the Securities and Exchange;

20 "(5) qfter 1 year fJrm the effective date of this

21 setioin not hire as corporate officers sales and mar.

22 keting management personnel whose responsibilities

23 at the separated qfiliate or eledronic publishing joint

24 venture will include the geographic area where the

25 Bell operating company provides basic telephone serv-
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1 i4 or etwork operations personnel whose respon-

2 uibilitie at the separated oiliate or electronic pub.

3 lishing joint venture would require dealing directly

4 with the Bell operating company, any person who

5 was omployed by the Bell operating company during

6 te year preceding their date of hire, provided that

7 this requirement shall not apply to persons subject to

8 a collective bargaining agement that gives such per-

9 son rh to be employed by a separated q#liate or

10 electronic publishing joint venture of the Bell operat-

11 ing Company;

12 "(6) not pmpid any wirdine telephone ezchange

13 ervce in any telephone erhange area where a Bell

14 operating company with which it is under common

15 ownership or control provides basic telephone ez-

16 change wqne ezept on a resale basis;

17 "(7) not use the name, trademarks, or service

18 marks of an ezisting Bell operating company emept

19 jbr names or sertice marks that are or were used in

20 common with te entity that owns or controls the Bell

21 operal" company;

22 "(8) have perforned annually by March 31, or

23 any other date preribed by the Commission, a com-

24 pliance rev w--
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1 "(A) which is conducted by an independent

2 entity which is suject to professiona, legal and

3 ethical obligations for the purpose of determining

4 compliance during the premding calendar year

5 with any protisio of thi section that imposes

6 a requirement on such separated offiiate or elec-

7 tronic publishing joint venture and

8 "(B) the results of which are maintained by

9 the separated aliate for a period of 5 years

10 subject to review by any lawfil authority;

11 "(9) within 90 days of receiting a review de.

12 scribed in paragraph (8), file a report of any ep-

13 tions and corrctive action with the Commission and

14 allow any person to inspect and copy such report sub-

15 ject to reasonable sfeguards to protect any propri-

16 etary information contained in such report from

17 being used Jr purposes other than to enform or pur-

18 me remedies under this section.

19 "(c) BzLL OPiPErma2 COMPANY REouIRsMs.-A

20 BeUl operating company under common ownership or con-

21 trol with a separated qfiate or electronic publishing joint

22 venture sha--

23 "(1) not provide a separated qOliate any fr.ili-

24 ties, servie or basic telephone srice information

25 unless it makes such facilitio, snervcs or informa-
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1 tion available to unoffliated entities upon request

2 and on the same terms and oondition4;

3 "(2) carry out transactions with a separated of-

4 filiate in a manner equivalent to the manner that un-

5 rlated parties would carry out independent trans.

6 actions and not based upon the affiation;

7 "(3) carry out transactions with a separated qf-

8 filiat, which involve the tra of personoe4 asset,

9 or anything of value, pursuant to written contracts or

10 ta:ff& that are filed with the Commission and made

I I publicly available;

12 "(4) carry out transactions with a separated af-

13 filiate in a manner that is auditable in accordance

14 with gerally accepted accounting principles.

15 "(5) value any assets that are tranferred to a

16 separated afiliate at the greater of net book cost or

17 fair market value;

18 "(6) value any assets that are tranferred to the

19 Bell operating company by its separated qfiate at

20 the lesser of net book cost or fair market value;

21 "(7) =T for-

22 "(A) iiwanoes where Commission or State

23 regulations permit in-arrmars payment for

24 tariffed teeemotmunications servie, or

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 57 1997



58

1 "(B) the investment by an affliate of divi-

2 dends or profits derived from a Bell operating

3 company,

4 not provide debt or equity financing directly or indi-

5 redly to a separated aoffiate

6 "(8) comply fully with all applicable Commis-

7 sion and State cost allocation and other accounting

8 rue,

9 "(9) have performed annually by March 31, or

10 any other date prescribed by the Commission, a corn-

11 pliance review-

12 "(A) which is conducted by an independent

13 entity which is subject to professional, legal, and

14 ethical obligations for the purpose of determining

15 compliance during the preceding calendar year

16 with any provision of this section that imposes

17 a requirement on such Bell operating company;

18 and

19 "(B) the results of which are maintained by

20 the Bell operating company for a period of 5

21 years subject to review by any lawful authority;

22 "(10) within 90 days of receiving a review de-

23 scribed in paragraph (9), file a rport of any exep-

24 tions and corrective action with the Commission and

25 allow any person to inspect and copy such report sub-
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1 ject to reasonable saftguwf T to protect any propri-

2 etary information contained in such report ftom

3 being wed jbr purposes other than to eybroe or pur-

4 me remedies under this section;

5 "(11) if it provides facilities or service fir tele-

6 communiaton, tranmission, billing and collection,

7 or physical collocation to any electronic publishemr, in-

8 eluding a separated qffiate, fir use with or in con-

9 nection with the provion of deeronic publishing

10 that w disseminated by means of sac Bell operating

11 company's or any of its qiliates' basic telephone

12 servie provide to all other electronic publishers the

13 same type of facilities and ervie on request. on the

14 same terms and conditions or as required by the

i1 Commission or a Stat, and unbundled and individ-

16 ually tari.fr to the smalles exten thqt is twhnially

17 feasible and economically reamable to promte,,

18 "(12) provide etwor* a nem and interonnec-

19 tion fir basic telephone sertice to etectronic publish-

20 ers at any technically feasible and economically rea-

21 sonable point wfilin the Bell operating company's

22 net&w* and at just and reasonable rates that are

23 tarofd (so long as rates fir such srvices are sukjec

24 to regulation) and that are not higher on a per-unit

25 basis than those charged fir such services to any other
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1 electronic publisher or any separated qoiiate engaged

2 in electronic publishing,

3 "(13) if prices for etwrk access and inter-

4 connection for basic telephone service are no longer

5 sAddect to regulation, provide electronic publishers

6 such services on the same terms and conditions as a

7 separated qjUiate receives such services

8 "(14) if any basic tephone service used by dee-

9 tronic publishers ceases to require a tariff, provide

10 electronic publisheu with such service on the same

11 terms and conditions as a separated qflliate receives

12 such servic

13 "(15) provide reasonable advance notifcation at

14 the same time and on the same terms to all affected

15 electronic publishere of information if suck informna-

16 tion is within any one or more of the following cat-

17 egorims

18 "(A) such information is necessary for the

19 transmission or routing of information by an

20 intereonnected electronic publisher,

21 "(B) suck information is necessry to en-

22 sure the interoperability of an electronic publish-

23 er's and the Bell operating company's networks;

24 or
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1 "(C) such information concerns changes in

2 basic telephone service network design and tech-

3 nical standards which may affect the provision

4 of electronic publishing;

5 "(16) not directly or indirectly provide anything

6 of monetary value to a separated qoliate unless in

7 exchange for consideration at least equal to the great-

8 er of its net book cost or fair market value, except the

9 investment by an offiliate of dividends or profits de.

10 rived from a Bell operating company;

11 "(17) not discriminate in the presentation or

12 provision of any gateway for electronic publishing

13 services or any electronic directory of information

14 servicM which is provided over such Bell operating

15 company's basic telephone service

16 "(18) have no diredors, offocers or employees in

17 common with a separated aUiate,

18 "(19) not own any property in common with a

19 separated afiliate,.

20 "(20) not perform hiring or training of person-

21 nd perfbrmed on behal of a separated affiliate;

22 "(21) not perform the purchasing, installation,

23 or maintenance of equipment on behalf of a separated

24 afiliatk, except for telephone service that it provides
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I under tariff or contract subject to the provisions of

2 this section, and

3 "(22) not perform research and development on

4 behaf of a separated offliate.

5 "(d) CuBTVMER PROPRETARY NETWORK INFORmA-

6 Tro.-Consistent with section 232 of this Act, a Bell oper-

7 ating company or any aijiliate shall not provide to any

8 electronic publisher, including a separated offiiate or eec-

9 tronic publishing joint venture, customer proprietary net-

10 wor* information for use with or in connection with the

11 provision of elctronic publishing that is disseminated by

12 means of such Bell operating company's or any of its aOffi-

13 ates' basic telephone service that is not made available by

14 the Bell op-rating company or affiiate to all electronic pub-

15 lithers on the same terms and conditions.

16 "(e) COMPLIANCE WITH SAPEGUARDs.-No Bell oper-

17 ating company or affliate thereof (including a separated

18 qfiate) shal act in concert with another Bell operating

19 company or any other entity in order to knowingly and

20 wifiy violate or evade the requirements of this section.

21 "( TELEPHONE OPERATINo COMPANY DMDENDS.-

22 Nothing in this section shall prohibit an affiliate from in-

23 vesting dividends derived from a Bell operating company

24 in its separated offiliate and subsections (i) and (0) of this

25 section shall not apply to any such investment.
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1 "(g) JoINr MA&RK .- Ezeept as provided in sub-

2 section (V)-

3 "(1) a Bell operating ompany shall not carry

4 out any promotion, marketing, sale, or advertising

5 fbr or in conjunction with a sepaunted ffdiliate, and

6 "(2) a Bell operating company shall not carry

7 out any promotioN market "g, sals, or advertising

8 for or in comjution with an afiiate that is related

9 to the prvision of electronic publishing.

10 "(h) PEPJIISSIBLR J'OrNTACTMTIRS.-

11 "(1) JOINT TELEMARIKE O.-A Bell operating

12 company may prvide inbound telemarketing or refer-

13 ral service related to the provision of electronic pub-

14 lishing for a separated aofiliate, electronic publishing

15 joint ventur, ofiiate, or unqiated electror.ic pub-

16 lsher, provided that if such services are provided to

17 a separated offiliate, electronic publishing joint ven-

18 tur or filiate, such services shall be made available

19 to all electronic publishers on request, on nondiscrim-

20 inato terin, at compensatory pris and sukect to

21 regulations of the Comission to ensure that the Bell

22 operating company's method of providing

23 telmarketing or rq%7rl and its price structure do

24 not competitively disadvantage any electronic pub-

25 lishers regardless of sie, including those which do not
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1 use the Bell operating company's telemarketing my-

2 / .

3 "(2) T MING ARR&A4NGms.w-A Bell operat-

4 ing company may engage in nondiscriminatory

5 teaming or business arangements to engage in dee-

6 tronie publishing with any separated qailiate or With

7 any other electronic publisher provided that the Bell

8 operating company only provides facilities, servioM

9 and basic telephone service iijbrmation as authorized

10 by this section and provided that the Bell operating

11 company does not own such teaming or busines ar-

12 rangement.

13 "(3) ELEcTRONC PuusSNG JoNT vN-

14 Tun S.-A Bell operating company or afiluate may

15 participate on a nonerclusive basis in electronic pub-

16 lishing joint ventures with entities that are not any

17 Bell operating company, affliate, or separated affii-

18 ate to provide electronic publishing services, provided

19 that the Bell operating company or aliate has not

20 more than a 50 percent direct or indirect equity in-

21 terest (or the equivalent thereofw or the right to more

22 than 50 percent of the gross revenues under a revenue

23 sharing or royalty agreement in any electronic pub-

24 lishing joint venture. Oficers and employees of a Bell

25' operating company or afiliate participating in an
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1 electronic publishing joint venture may not have more

2 than 50 percent of the voting control ower the dec-

3 ironic publishing joint venture In te case of joint

4 ventures with small, local decronic publishers, the

5 Commission fir good cause shown may authorize the

6 Bell operating company or ffiliate to have a larger

7 equity interet, revenue share or voting control but

8 not to exeed 80 percent. A Bell operating company

9 participating in an electrnic publishing joint ven-

10 ture may provide promotion, marketing, sales, or ad-

11 vertisng personnel and services to such joint venture.

12 "(i) ThRAc'1ON RELATED TO THE PROVSION OP

13 ELsfco c PUBLISHaNo BETWEN A TELEPHONE OPER-

14 Anxo CoMPANY AND ANY AFPHiAT.-

15 "(1) RECORDS OP TRANSA(7ION.-Any provi-

16 ion of facilitses services or basic teephone service

17 irformation, or any transer of assets, personnel, or

18 anything of eommerrial or competitive value, from a

19 Bell operating company to any ffiliate related to the

20 provisio of electronic publishing shall be-

21 "(4) recorded in the books and records of

22 each entity;

23 "(B) auditable in accordance with generally

24 accepted accounting principles; and
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1 "() pursuant to written contracts or tarffs

2 filed with the Commission or a State and made

3 publicly available.

4 "(2) VALUATrON OF T 4 NSRs.-Any transfer

5 of assets directly related to the provision of electronic

6 publishing from a Bell operating company to an aif-

7 iate shall be valued at te greater of net book cost or

8 fair market value. Any tranfer of assets related to the

9 provision of electronic publishing from an qUiiate to

10 the Bell operating company shall be valued at the

11 lesser qf net book cat or fair market value.

12 "(3) PRoHmmON oP EVAsos.-A Bell operat-

13 ing company shall not provide directly or indirectly

14 to a separated affliate any facilities, servies or

15 basic telephone service information related to the pro-

16 vision of electronic publishing which are not made

17 available to unotdiated companies on the same terms

18 and conditions.

19 "G) TRANSACTIONS RELATED TO THE PROVISION OP

20 ELECTR ONI PUBLISHING BErwTEE AN AFILIATE AND A

21 SEPARATED AFILT.-

22 "(1) RECoRD8 OF TRAN&CTIONS.-Any facili-

23 ties, servoe or basic telephone serice information

24 provided or any asset, personnel, or anything of com-

25 merial or competitive value tranferre4 from a Bell
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I operating company to any aoiliate as described in

2 ubsection (i) ard then provided or tranirred to a

3 separated afiliae shall be-

4 "(A) roorded in the book and records of

5 each entity;

6 % "(B) auditable in accordance with generally

7 accepted accounting principles, and

8 "(C) pursuant to written contracts or tarni

9 ile with the Commimpion or a State and made

10 publidy available.

11 "(2) VALUATION OP TRAVSPERS.-Any transfer

12 of assets directly related to the provision of electronic

13 publishing from a Bell operating company to any qf.

14 filiate as described in subsection (i) and then traa-

15 jrred to a separated aqjiate shall be valued at the

16 greater of net book cost or fair market value. Any

17 tranfe of assets related to the provision of electronic

18 publishing from a separated afliate to any affiliate

19 and then trafered to th Bell operating company

20 a described in subsection (i) shall be valued at the

21 lesser of net book cost or fair mattet value.

22 "(3) PROMHBmON oP EVA8oN.-An afiliate

23 shall not provide directly or indirectly to a separated

24 f ie any fctdd services, or basi telephone

25 service inormation related to the provision of elec.
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1 tronic publishing which are not made available to un-

2 aoffliated companies on the same terms and conds-

3 tions.

4 "(k) OriHR ELECTROC PUBLISHER.-Exept as

5 provided in subsection (h)(3)-

6 "(ABeU operating company 4all not have

7 any ofter, employees, property, or facilities in corn-

8 mon with any entity whose principal business is pub-

9 lishing of which a part is electronic publishing.

10 "(2) No officer or employee of a Bell operating

11 company shall serve as a director of any entity whose

12 principat business is publishing of which a part is

13 electronic publishing.

14 "(3) For the purposes of paragraphs (1) and (2),

15 a Bell operating company or an ofliate that owns

16 an electronic publishing joint ventire shall not be

17 deemed to be engaged in the electronic publishing

18 business solely because of such ownership.

19 "(4) A Bell operating company shall not carry

20 out-

21 "(4) any markeding or sales for any entity

22 that engages in electronic publishing; or

23 "(B) any hiring of personnel, purchasing,

24 or production,

25 Jbr any entity that engages in electronic publishing.
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1 "(5) The Bell operating company shall not pro-

2 vide any facilities, se., or basic tephone service

3 i9fIwmation to any entity that engages in electronic

4 publishing, fir use with or in connection with the

5 prtfviion of electronic publishing that is disseminated

6 by means of such Bell operating company's or any of

7 its filiate.' basi telephone service unless equivalent

8 facilitiex, services or irnfomation are made available

9 on equivalent terms and conditions to all

10 "(1) TRAnsITON-Any electronic publishing service

11 being offjred to th public by a Bell operating company

12 or qfiliate on te date of enactment of this section shall

13 have one year from such date of enactment to comply with

14 the requirements of this section.

15 "(m) 8Suwsz.-The provisions of this section shall

16 cease to apply to a Bell operating company or its affiiate

17 or separated oiliate in any telephone exchange area on

18 June 30, 2000.

19 "(n) PRATE RIGHT Op AcTo.-

20 "(1) DAAGES-Any peron claiming that any

21 ac or practice of any Bell operating company, afili-

22 ate, or separated afliate constitutes a violation of

23 this section may file a complaint with the Commis.

24 uion or bring rtit as provided in section 207 of this

25 Adt (47 U.S.C. 207), and such Bell operating com-
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1 pany, qffliat4 or separated qffliate shall be liable as

2 prvidd in section 206 of this At (47 U.S.C. 207);

3 exept that damages may not be aoarded jbr a viola-

4 tion that is discovered by a eompliance review as m

S quired by subsection (bi)(8) or (c)(9) of this section

6 and corrected within 90 days.

7 "(2) CEMUE AND DESIST ORDER.-In addition

8 to the pmri of pa rg a (1), any peron claim-

9 ing that any act or practice of any Bell operating

10 company, affiliate or separated qiliate constitutes a

11 violation of this section may make application to the

12 Commission for an order to oease and desist such tio-

13 lation or may make application in any district court

14 of the United States of competent jurisdiction for an

15 order enjoining such acts or practices or for an order

16 compelling compliance with rxch requirement.

17 "(o) ANTIRUST LAwS.-Nothing in this section shall

18 be construed to mod*j4,, impair, or supersede the applicabil-

19 ity of any of the antitrust laws.

20 "(p) EQUAL EMPLOYMENT OPPORTUNFES.-Any

21 Bell operaVt, company, and any qiliate or joint venture

22 or other busines partner of a Bell operating company, that

23 is engaged in the provision of edronic pubishing sa

24 be iject to the pMvision of section 634 of this Act, except

25 that the Commision s prescribe by regulation appro-
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1 priate job classification in lieu of the job clasifications

2 in subsection (d)(3)(A) of such section.

3 "(q) DzrnmrroNs.-As used in this section-

4 "(1) The term 'ailiate' means any entity that,

5 directly or indirectly, owns or controls, is owned or

.6 controlled by, or is under common ownership or con-

7 trol with, a Bell operating company. Such term shall

8 not include a separated oiliate.

9 "(2) Te term 'assc telephone service' means

10 any wirdine telephone exhange service or wireline

11 telephone echange facility provided by a Bell operat-

12 ing company in a telephone echange area, except-

13 "(A) a competitive wirdine telephone ex-

14 change service provided in a telephone exchange

15 arm where another entity provides a wireline

16 telephone exchange service that uvas provided on

17 January 1, 1984, and

18 "(B) a ommercial mobile service provided

19 by an afiliate that is required by the Commis-

20 sion to be a corporate entity separate from the

21 Bell operating company.

22 "(3) The term 'basic telephone service informa-

23 tion' means network and customer information of a

24 Bell operating company and other information ac-

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 71 1997



72

1 quired by a Bell operating company as a result of its

2 engaging in the provis"o f baskklph*ft service.

3 "(4) The term 'control' has the meaning that it

4 has in 17 C.F.R. 240.12b-2, the regulations promul-

5 gated by the Securities and Exchange Commission

6 pursuant to the Securities E=change Act of 1934 (15

7 U.S.C. 78a et seq.) or any sucessor provision to such

8 section.

9 "(5)(A) The term 'electronic publishing' means

10 the dissemination, provision, publication, or sale to

11 an unfofiated entity or person, using a Bell operat-

12 ing company's basic telephone service of-

13 "(i) news,

14 "(ii) business, financial, legal consumer, or

15 credit material,

16 "(iii) editoria.

17 "(iv) columns;

18 "(v) sports reporting;

19 "(vi) features;

20 "(vii) advertising;

21 "(viii) photos or imame.

22 "(ix) archival or research material,

23 "(x) legal notices or public records;
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1 "(xi) scientfic, educational, instructional,

2 technical, profeuional, trade, or other literary

3 maerialuor

4 "(zii) other like or similar information.

5 "(B) The term 'electronic publishing' shall not

6 include the following network s c:

7 "(1) 'Information access' as that term is de-

8 fined by the Modjication of Final Judgment.

9 "(ii) The transmission of information as a

.10 common carrier.

11 "(iii) The transmission of information as

12 part of a gateway to an information service that

13 does not involve the generation or alteration of

14 the content of information, including data trans-

15 mission, address translation, protocol conversion,

16 billing management, introductory information

17 content, and navigational systems that enable

18 users to amess electronic publishing services,

19 which do not affect the presentation of such elec-

20 tronic publishing services to users.

21 "(iv) Voice storage and retrieval services,

22 including voice messaging and electronic mail

23 services.

24 "(v) Level 2 gateway services as those serv-

25 ices are defined by the Commision's Second Re-
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1 port and Order, Reoommendzton to Congress

2 and Second Further Notie of Proposed Rule-

3 making in CC Docket No. 87-266 dated August

4 14, 1992.

5 "(m) Data processing servies that do not

6 involve the generation or alteration of the con-

7 tent of iroration.

8 "(vii) Transaction processing systems that

9 do not involve the generation or alteration of the

10 content of information.

11 "(viii) Electronic billing or advertising of a

12 Bell operating company's regulated telecommuni-

13 cations services.

14 "(it) Language translation.

15 "(x) Conversion of data from one format to

16 another.

17 "(i) The provision of information nec-

18 meary for the management, control, or operation

19 of a telephone company telecommunications sys-

20 ten.

21 "(xii) The provision of directory assistance

22 that provides names, addresses, and telephone

23 numbers and does not include advertising.

24 "(xiii) CaUer identfcation services.
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1 "(xiv) Repair and provisioning databases

2 jor telephone company operations.

3 "(xv) Credit card and billig validation for

4 telephone company opemtion

5 "(svi) 911-E and other emergency assist-

6 ance databases.

7 "(xvii) Any other network service of a type

8 that is like or similar to these network services

9 and that does not involve the generation or alter.

10 ation of the content of isfornation.

II "(xviii) Any upgrade to thee network ser-

12 ices that do not intolve the generation or alter.

13 ation of the content of information.

14 "I(C) The term 'eietronic publishing' also shall

15 not include-

16 "(i) full motion video entertinment on de-

17 mad4, and

18 "(ii) video programming as defined in sec-

19 tion 602 of the Communications Act of 1934.

20 "(6) Te term 'electronic publishing joint yen-

21 ture' means a joint venture owned by a Bell operating

22 company or qfliate that engages in the provision of

23 electronic publishing which is disseminated by means

24 of such Bell operating company's or any of its qffli-

25 ate.' basic telephone service.
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1 "(7) TMe term 'entity' mm any oryanizatio%,

2 and includes corporatitom, parterships, sole propri-

3 etorships, associations, and joint ventures.

4 "(8) The term 'inbound telemarketing' means the

5 marketing of property, goodvA or services by telephone

6 to a customer or potential customer who initiated the

7 call

8 "(9) The term 'own' with respect to an entity

9 means to have a direct or indirect equity interest (or

10 the equivalent thereoj) of more than 10 percent of an

11 entity, or the right to more than 10 percent of the

12 gross revenues of an entity under a revenue sharing

13 or royalty agreement.

14 "(10) The term 'separated fqiliate' means a cor-

15 poration under common ownership or control with a

16 Bell operating company that does not own or control

17 a Bell operating company and is not owned or con-

18 trolled by a Bell operating company and that engages

19 in the provision of electronic publishing which is dis-

20 seminated by means of such Bell operating company's

21 or any of its affiliates' basic telephone service.

22 "(11) The term 'Bell operating company' means

23 the corporation subject to the Modification of Final

24 Judgment and listed in Appendix A thereof, or any

25 entity owned or controlled by such corporation, or
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1 any succesor or asn o ,f ai wporaton, but doe

2 not iclude an eleronic publishing joint venture

3 owned by such corporation or enti ty.'

4 EmC w PRVAcr or cSVmm wNOmATmON.

5 (a) PRlVAcY op CUSTOMKR PROPPJETAR NETwORK

6 INFRMATIO.-

7 (1) AMENDMENT.-Itie 11 qf the Conmunica-

8 tions At of 1934 is amended by adding at the end

9 the fllowing new section.

10 as= = PRivAcr oP cushME PRioP nTRY NEmWORz

11 JoRMA2TON.

12 "(a) DUTY To PROVIDE SUBSCRUBER LIST IrORMA-

13 7O.-Notwithstanding subsections (b), (c), and (d), a car-

14 rier that provide subscber lit infoiration to any offdi-

15 ated or unvo liated service provider or person shall provide

16 subscriber lit infornation on a timely and unbundled

17 baA% under nondiscriminatory and reasonable rates, terms,

18 and conditions, to any person upon request.

19 "(bo) PRIVACY REQUIREMENTS FOR COMMON CAR-

20 IEss.--A cmner-

21 "(1) shall not, except as required by law or with

22 the approval of the customer to which the information

23 relates-

24 "(A) use customer proprietary network in-

25 formation in the provision of any service except
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1 to the extent necessary (i) in the provision qf

2 common carrier communications services, (it) in

3 the prvson ofa service necessary to or used in

4 tMe provision of common carrier communications

S servies or (iii) to continue to provide a partieu-

6 lar information service that the carrier provided

7 as of March 15, 1994 to persons who were cus-

8 tomers of such service on that date

9 "(B) use customer proprietary network in-

10 formation in the identification or solicitation of

11 potential customers for any service other than

12 the service from which such information is de-

13 ri"ed,

14 "(0) use customer proprietary network in-

15 formation in the provision of customer premises

16 equipment; or

17 "(D) disclose customer proprietary network

18 information to any person except to the extent

19 necessary to permit such person to provide serv-

20 ices or products that ar used in and necessary

21 to the provision by such carrier of the services

22 describe in subparagraph (A);

23 "(2) shall disclose customer proprietary network

24 information, upon affirmative written request by the

25 customer, to any person designated by the customer,
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1 "(3 Shall, whenever such carrier provides any

2 aggregate informatio, or whenever such carrier pro-

3 vides any compiled information derived from cus-

4 tomer proprietary network information or any data

5 base to any person to whom disclosure is permitted

6 by paragraph (1), notify the Commission of the avail-

7 ability of such aggregate information or compiled in-

8 formation and shall-

9 "(A) provide suck aggregate information on

10 reamnable terms and conditions to any other

11 service or equipment provider upon reasonable

12 request therqfoi and

13 "(B) provid such compiled information on

14 reasonable terms and conditions to any other

15 person to whom disclosure is permitted by para-

16 graph (1) upon rm nable requ t therefor, and

17 "(4) except for disclosures permitted by para-

18 graph (1)(D), shall not unreasonably discriminate be-

19 tween qgiated and unafiliated service or equipment

20 providers in providing acems -o, or in the use and

21 disclosure of, individual and aggregate information or

22 compiled information made available consistent with

23 this subsection.
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1 "(0) RULE OP CONSrRUCITrO.-Thus section shall not

2 be ootutnued to prohibit the use or diwlomre of customer

3 prprietary network infomation as neomuay-

4 "(1) to rende, bill, and -collect for the services

5 identified in subparagraph (A);

6 "(S) to render, biil and coUec for any other

7 service that the utomer has rqMw .t

8 "(3) to protect the rights or property of the car.

9 ter,

10 "(4) to protect users of any of thos services and

11 other camrrier from .fiwuduent, abusiv or unlawful

12 use of or subscription to suck serti or

13 "(5) to provide any inbound telemarketing, refer.

14 ra or administrative serices to the customer for the

15 duration of the call if such call was initiated by the

16 customer and the customer approt of the use of such

17 formation to proide suck service

18 "(d) EXMINprr0 P9RMfl7ED.-7e Commission may,

19 by rule, exempt from the requirements of subsection (b) car-

20 tiers that haM, together with any qaUiated carriem, in the

21 aggregate nationwide, fewer than 500,000 acss lines in-

22 stalled if the Commission determines that such exemption

23 is in the public interest or if compliance with the require-

24 ments would impose an undue economic burden on the car-

25 rier.
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I "(e) RZ oMwoN.-Te Commiuion shall prescibe

2 reulations to carry out this section within 1 year ofter tMe

3 date qf its enactment.

4 "(fl DEPINITrON OP AGGREGArT INFORMIAu ON.-For

5 puposes qf this section, the term IaW ate information'

6 means collective data that relat to a group or category

7 qf services or custome, froim which individual customer

8 identities and daracteristics have been removed ".

9 (2) CONFRMrNo MENDM NT.-ection 3 of the

10 Communications Act of 1934 (47 U.S.C. 153) is

11 amended by adding at the end the fblowing:

12 "(gg) 'Customer proprietary network information'

13 means-

14 "(1) information which relates to the quantity,

15 technical coniguration, type, destination, and

16 amount of use of telephone ezc hange service or tele.

17 phone toll service subscribed to by any customer of a

18 canrie, and is made available to the carrier by the

19 customer solely by virtue of the carrier-customer rela.

20 tionship;

21 "(2) information contained in the bills pertain-

22 ing to telephone echange service or telephone toll

23 service i ved by a customer of a carrie, and

24 "(3) such other information concerning the cus-

25 tomer as is available to the local ehange carrier by
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1 itrue qf tMe cuomerls un of the oarrirs telephone

2 eJhange servim or interahamnpe telephon servies

3 and specified as within the definition of such term by

4 such nde as the Commission sa preribe consist-

5 ent vth the public interet;

6 except that such term does not include subscriber list infor-

7 mation.

8 "(hA) 'Subscrber list information' means any infor-

9 mation-

10 "(1) identifiying the names of subscribers of a

11 carre and such subscribers' tephone numbers, ad-

12 dresse, or advertising dassifications, or any cam-

13 bination of such names, numbers, addresses, or lasi-

14 flcations and

15 "(2) that the carrier or an qoi iate has published

16 or aoceptedforjidure publicatio n.".

17 (b) IMPACT OF Co RnomiNo COMMUNICATIONS TECH-

18 NOLOGMS ON CONSUMER PRIVACY.-

19 (1) POCCDNG REquRED.-Within one year

20 ofler Ae date of enactment of this Act, the Commis-

21 sion " commence a proceeding-

22 (A) to examine the impact of the integra-

23 tion into internonnected communications net-

24 works of wireless telephone, cable, sateUite, and
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1 other tecknokto on the privacy ,ghts and rem-

2 ediesof the consumers of tO tecioog*a

3 (B) to emmine the impact that the

4 giobalimtion of suck integrated communications

5 setwoks has on the international disrmination

6 of consumer iformation and the privacy rights

7 and remedies to protet conmmens

8 (C) to propose changes in the Commission's

9 regulations to ensure that the effect on consumer

10 privacy rights is considered in the introduction

11 of new telecommunications servies and that the

12 protection of suc privacy rghb is incorporated

13 as necessary in the design of suck services or the

14 rules regulaitin~g suck sersiw;

15 (D) to propose changes in the Commission's

16 regulations as nemsary to correct any defects

17 identoed pursuant to Subparagraph (A) in suck

is rights and remedies and

19 (E) to prepare recommendations to the Con-

20 grin for any legislative changes required to cor-

21 reet sucA dqct.

22 (2) Sm uB rs FoFR Xmr NATON-In conduct-

23 ig the emination required by paragraph (1), the

24 Commission shall determine whether consumers are
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1 able, an4 if not, the methods by which consumers

2 may be enabled--

3 (A) to have knowledge that consumer irfor-

4 mation is being colected about them through

5 their utilization of various communications tech-

6 nolgies

7 (B) to have notice that such information

8 couldbeusd or is intended to be use4 by te

9 entity collecting the data for reasons unrelated to

10 the original communications, or that such infor-

11 mation could be sold (or is intended to be sold)

12 to other companies or entities; and

13 (C) to stop the reuse or sale of Mat informa-

14 tion.

15 (3) SCHFDUL FOR COMMISSION RESPONSES.-

16 The Commission shall, within 18 months after the

17 date of enactment of this Ad-

18 (A) complete any rulemaking required to re-

19 vise Commission regulations to corrert defects in

20 such regulations identoed pursuant to para-

21 graph ("); and

22 (B) submit to the Congress a report con-

23 taining the recommendations required by par-

24 graph (1)(C).
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I TITLE Ill-FEDERAL COMMU.
2 NICATIONS COMMISSION RE-
3 SOURCES
4 SEC. 301. AvTrHORZATION OF APPROPRIATIONS

5 (a) IN GENERAL.-In addition to any other sums au-

6 thoried by law, there are authorized to be appropriated to

7 the Federal Communications Commision such sums as

'8 may be necessary to carry out this Act and the amendments

9 made by this Act.

10 (b) EFFECT ON FEES.-For purposes of section

11 9(b)(2), additioral amounts appropriated pursuant to sub-

12 section (a) shall be construed to be changes in the amounts

13 appropriated for the performance of activities described in

14 section 9(a).

15 SECTION 1. SHORT TITLES.

16 (a) SHORT TITLE OF TiM ACT.-This Act

17 may be cited as the "Antitrust and Commu-

18 nications Reform Act of 1994".

19 (b) SHORT TTLES OF DWimoNs OF THIS

20 AcTe-41) Title I of this Act may be cited as the

21 "Antitrust Reform Act of 1994".

22 (2) Title 1 of this Act may be cited as the

23 "Communications Reform Act of 1994".
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1 TITLE I-SUPERSESSION OF THE
2 MODIFICATION OF FINAL
3 JUDGMENT
4 sEC. 101. AUTHORIZATION FOR BEL OPERATING COM-

5 PANY TO ENTER COM LINES OF

6 BUSNSS

7 (a) APPICATION.-

8 (1) IN GENERA-After the applicable

9 date specified in paragraph (2), a Bell op-

10 erating company may apply to the Attor-

11 ney General and the Federal Communica-

12 tions Commission for authorization, not-

13 withstanding the Modification of Final

14 Judgment-

15 (A) to provide alarm monitoring

16 services, or

17 (B) to provide interexchange tele-

18 communications services.

19 The application shall describe with par-

20 ticularity the nature and scope of tne ac-

21 tivity, and of each product market or

22 service market, and each geographic

23 market, for which authorization is

24 sought.
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1 (2) APPLICABLZ DATS-For purposes

2 of paragraph (1), the applicable date after

3 which a Bell operating company may

4 apply for authorization shall be-

5 (A) the date of the enactment of

6 this Act, with respect to providing

7 interexchange telecommunications

8 services, and

9 (B) the date that occurs 66

10 months after the date of the enact.

11 ment of this Act, with respect to pro-

12 viding alarm monitoring services.

13 (3) INTERAGENCY NOTIFICATION.--When-

14 ever the Attorney General or the Federal

15 Communications Commission receives an

16 application made under paragraph (1),

17 the recipient of the application shall no-

18 tify the other of such receipt.

19 (4) PUtLICATION,-Not later than 10

20 days after receiving an application made

21 under paragraph (1), the Attorney Gen-

22 eral and the Federal Communications

23 Commission jointly shall publish the ap-

24 plication in the Federal Register.
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I (b) SEPARATE DRTErmMNATONS BY THE AT-

2 TORNEY GENERAL AND THE FEDERAL CoMMu-

3 NICATIONs CoMmssIoN.-

4 (1) COMMENT PERIOD-Not later than

5 45 days after an application is published

6 under subsection (a)(4), interested per-

7 sons may submit written comments to the

8 Attorney General, to the Federal Commu-

9 nications Commission, or to both regard-

10 ing the application. Submitted comments

11 shall be available to the public.

12 (2) INTERAGENCY CONSULTATION.-Be-

13 fore making their respective determina-

14 tions under paragraph (3), the Attorney

15 General and the Federal Communications

16 Commission shall consult with each other

17 regarding the application involved.

18 (3) DETERMINATIONS.-(A) After the

19 time for comment under paragraph (1)

20 has expired, but not later than 180 days

21 after receiving an application made

22 under subsection (a)(1), the Attorney

23 General and the Federal Communications

24 Commission each shall issue separately a

25 written determination, on the record
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1 after an opportunity for a hearing, with

2 respect to granting the authorization for

3 which the Bell operating company has

4 applied.

5 (B) Such determination shall be based

6 on a preponderence of the evidence.

7 (C) Any person who would be threat-

8 ened with loss or damage as a result of

9 the approval of the authorization re-

10 quested shall be permitted to participate

11 as a party in the proceeding on which the

12 determination is based.

13 OD)(l) The Attorney General shall ap-

14 prove the granting of the authorization

15 requested in the application only to the

16 extent that the Attorney Gqneral finds

17 that there is no substantial possibility

18 that such company or its affiliates could

19 use monopoly power to impede competi-

20 tion in the market such company seeks to

21 enter. The Attorney General shall deny

22 the remainder of the requested author-

23 ization.

24 (il) The Federal Communications

25 Commission shall approve the granting of
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I the requested authorization only to the

2 extent that the Commission finds that

3 granting the requested authorization is

4 consistent with the public interest, con-

5 venence, and necessity. The Commission

6 shall deny the remainder of the re-

7 quested authorization.

8 (iii) Notwithstanding clauses (i) and

9 (ii), within 180 days after the date of the

10 enactment of this Act, the Attorney Gen-

II eral and the Federal Communications

12 Commission shall each prescribe regula-

13 tions to establish procedures and criteria

14 for the expedited determination and ap-

15 proval of applications for authorization

16 to provide interexchange telecommuni-

17 cations services that are incidental to the

18 provision of another service which the

19 Bell operating company may lawfully

20 provide. Before prescribing such regula-

21 tions, the Attorney General and the Com-

22 mission shall consult with respect to such

23 regulations.

24 (E) In making its determination

25 under subparagraph (D)(ii) regarding the
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1 public interest, convenience, and neces-

.2 sity, the Commission shall take into ac-

3 count-

4 (1) the probability that granting

5 the requested authorization will se-

6 cure reduced rates for consumers of

7 the services that are the subject of

8 the application, especially residential

9 subscribers,

10 (Ii) whether granting the re-

11 quested authorization will result in

12 increases in rates for consumers of

13 exchange service,

14 (iii) the extent to which granting

15 the requested authorization will ex-

16 pedite the delivery of npw services

17 and products to consumers,

18 (iv) the extent to which the Com-

19 mission's regulations, or other laws

20 or regulations, will preclude the ap-

21 plicant from engaging in predatory

22 pricing or other anticompetitive eco-

23 nomic practices with respect to the

24 services that are the subject of the

25 application,
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1 (v) the extent to which granting

2 the requested authorization will per-

3 mit collusive acts or practices be-

4 tween or among Bell operating corn-

5 panies that are not affiliates of each

6 other,

7 (vi) whether granting the re-

8 quested authorization will result, di-

9 rectly or indirectly, in increasing con-

10 centration among providers of the

11 service that is the subject of the ap-

12 plication to such an extent that con-

13 sumers will not be protected from

14 rates that are unjust or unreasonable

15 or that are unjustly or unreasonably

16 discriminatory, and

17 (vii) in the case of an application

18 to provide alarm monitoring services,

19 whether the Commission has the ca-

20 pability to enforce effectively the reg-

21 ulations established pursuant to sec-

22 tion 230 of the Communications Act

23 of 1934 as added by this Act.

24 (F) A determination that approves the

25 granting of any part of a requested au-
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I thorization shall describe with particu.

2 larity the nature and scope of the activ-

3 ity, and of each product market or serv-

4 ice market, and each geographic market,

5 to which approval applies.

6 (4) PUBUCATION.,-Not later than 10

7 days after issuing a determination under

8 paragraph (3), the Attorney General or

9 the Federal Communications Commis-

10 sion, as the case may be, shall publish in

11 the Federal Register a brief description

12 of the determination.

13 (5) FINALITY.-A determination made

14 under paragraph (3) shall be final unless

15 a civil action with respect to such deter-

16 mination is timely commenced under sub-

17 section (c)(1).

18 (6) A ommOmIzATION GRANTED.-A re-

19 quested authorization is granted to the

20 extent that-

21 (A)(i) both the Attorney General

22 and the Federal Communications

23 Commission approve under para.

24 graph (3) the granting of the author-

25 ization, and
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1 (ii) neither of their approvals is

2 vacated or reversed as a result of ju-

3 dicial review authorired by sub-

4 section (c), or

5 (B) as a result of such judicial re.

6 view of either or both determinations,

7 both the Attorney General and the

8 Federal Communications Commission

9 approve the granting of the requested

10 authorization.

I I (c) JUDICIAL RZVIEW.-

12 (1) COMMENCEMENT OF ACTION.-Not

13 later than 45 days after a determination

14 by the Attorney General or the Federal

15 Communications Commission is pub.

16 lished under subsection (b)(4), the Bell

17 operating company that applied to the

18 Attorney General and the Federal Com-

19 munications Commission under sub-

20 section (a), or any person who would be

21 threatened with loss or damage as a re-

22 sult of the determination regarding such

23 company's engaging in the activity de-

24 scribed in such company's application,

25 may commence an action in the United
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1 States Court of Appeals for the District of

2 Columbia Circuit against the Attorney

3 General or the Federal Communications

4 Commission, as the c may be, for judi-

5 clal review of the determination regard.

6 ing the application.

7 (2) CRTMCATION OF RECORD.-As part

8 of the answer to the complaint, the Attor-

9 ney General or the Federal Communica-

10 tions Commission, as the case may be,

11 shall file in such court a certified copy of

12 the record upon which the determination

13 is based.

14 (3) CONSOLIDATION OF ACTIONS.-The

15 court shall consolidate for review all civil

16 actions commenced under this subsection

17 with respect to the application.

18 (4) JuDGzNmrT-(A) The court shall

19 enter a judgment after reviewing the de-

20 termination in accordance with section

21 706 of title 5 of the United States Code.

22 (B) A judgment-

23 (1) af mdngany part of the deter-

24 mination that approves granting all
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1 or part of the requested authoriza-

2 tion, or

3 (ii) reversing any part of the de-

4 termination that denies all or part of

5 the requested authorization,

6 shall describe with particularity the na-

7 ture and scope of the activity, and of

8 each product market or service market,

9 and each geographic market, to which

10 the affirmance or reversal applies.

11 SE. IOL AUTHORIZATION AS PREREQUISITE.

12 (a) PREmEQuIBIL-Until a Bell operating

13 company is so authorized in accordance with

14 section 101, it shall be unlawful for such com-

15 pany, directly or through an affiliated enter-

16 prise, to engage in an activity described in

17 section 101(a)(1).

18 (b) ExCEPTIONS.-Except with respect to

19 providing alarm monitoring services, sub-

20 section (a) shall not prohibit a Bell operating

21 company from engaging, at any time after the

22 date of the enactment of this Act-

23 (1) in any activity as authorized by an

24 order entered by the United States Dis-

25 trict Court for the District of Columbia
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1 pursuant to section VII or VUI(C) of the

2 Modification of Final Judgment, if-

3 (A) such order was entered on or

4 before the date of the enactment of

5 this Act, or

6 (B) a request for such authoriza-

7 tion was pending before such court

8 on the date of the enactment of this

9 Act,

10 (2) in providing intrastate

11 interexchange telecommunications serv-

12 ices f-

13 (A) after the date of the enact.

14 ment of this Act, the State involved

15 approves or authorizes such company

16 to provide such services, after taking

17 into account the potential effects of

18 such approval or authorization on

19 competition and the public interest,

20 (B) not less than 120 days before

21 such company offers to provide such

22 services, such company gives notice

23 to the public and the Attorney Gen-

24 eral that such approval or authoriza-

25 tion is final and that all time for any
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I State appeal or review has expired,

2 and

3 (C) the Attorney General fails to

4 commence a civil action in accord.

5 ance with subsection (cl to enjoin

6 such company from providing such

7 services,

8 (3) in providing interexchange tele-

9 communications services through resale

10 of telecommunications services pur-

11 chased from a person who is not an affili.

12 ated enterprise of such company if.-

13 (A) the State involved approves or

14 authorizes persons that are not affili-

15 ated enterprises of such company to

16 provide ntraexchange toll tele-

17 communications se'vices in such a

18 manner that customers in such State

19 have the ability to route automati.

20 cally, without the use of any access

21 code, their intraexchange toll tele-

22 communications to the telecommuni-

23 cations services provider of the cus-

24 tomer's designation from among 2 or
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1 more telecommunications services

-2 providers (including such company),

3 (B) not less than 120 days before

4 such company so provides such

5 interexchange telecommunications

6 services, such company gives notice

7 to the public and the Attorney Gen-

8 eral that such approval or authoriza.

9 tion is final and that all time for any

10 State appeal or review has expired,

11 and

12 (C) the Attorney General fails to

13 commence a civil action in accord-

14 ance with subsection (c) to enjoin

15 such company from so providing such

16 interexchange telecommunications

17 services,

18 (4) in providing interexchange tele-

19 communication services to provide cable

20 service if such telecommunication serv-

21 ices are provided using receive-only an-

22 tennas, satellite master antenna tele-

23 vision facilities, and satellite earth sta-

24 tions, owned and operated solely for the

25 purpose of providing such cable service,
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1 (5) in providing interexchange tele-

2 communication services to provide cable

3 service within any cable system serving a

4 franchised territory,

5 (6) in providing interexchange tele-

6 communication services to provide sat-

7 ellite transmission of cable television pro.

8 gramming from a satellite uplink site to

9 cable systems or video dialtone systems,

10 solely for the purpose of providing cable

I I service, and

12 (7) in providing interexchange tele-

13 communication services-

14 (A) to provide interexchange

15 intersystem handoff of wireless mo-

16 bile radio transmission between adja-

17 cent wireless systems to allow the

18 continuation of calls in progress with-

19 out interruption or degradation of

20 service due to the movement of the

21 mobile telephone unit or the charac.

22 teristics of radio propagation,

23 (B) to carry data concerning-
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I () the location and status of a

2 customer's wireless mobile radio

3 unit, and

4 (ii) the customer's instruc-

5 tions for the handling of incoming

6 communications between such

7 company's wireless mobile radio

8 system and a wireless system lo-

9 cated in another exchange area,

10 whenever such customer is located

I I beyond the boundaries of the wireless

12 system to which such customer is

13 subscribed, or

14 (C) to provide for the origination

15 of one-way paging messages and for

16 access to voice storage and retrieval

17 services provided by such company in

18 conjunction with its paging services,

19 if such company provides commercial

20 mobile service in any exchange area in-

21 volved, if the transmission facilities used

22 to provide such interexchange tele-

23 communication services are leased by

24 such company on terms and conditions

25 (including price) no more favorable than
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1 those available to the competitors of such

2 company, and if such company provides

3 exchange access and interconnection to

4 such commercial mobile service on terms

5 and conditions (including price) no more

6 favorable than those offered by the corn-

7 petitors of such company.

8 (c) CIVIL ACTION.--(1) For the purpose of

9 paragraph (2) or (3) of subsection (b), the At-

10 torney General may commence a civil action,

I I not later than 120 days after receiving the no-

12 tice required by subparagraph (B) of such

13 paragraph, to enjoin such company from pro-

14 viding interexchange telecommunications

15 services pursuant to such paragraph if the At-

16 torney General determines that there is a sub.

17 stantial possibility that such company or its

18 affiliates could use monopoly power to im.

19 pede competition in the market it seeks to

20 enter with respect to such interexchange tele-

21 communications services.

22 (2) In the 10-day period beginning-

23 (A) on the date a civil action is corn-

24 menced under paragraph (1), or
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1 (B) 120 days after receiving such no-

2 tice,

3 whichever is earlier, the Attorney General

4 shall publish in the Federal Register the de-

5 termination that the Attorney General has

6 made with respect to the existence of such

7 substantial possibility.

8 SEC. 10& LIMITATIONS ON MANUFACTURING AND PROVID.

9 ING EQUnIPNT.

10 (a) ABSOLUTE LEIITATION.-Until the expi-

I I ration of the 1-year period beginning on the

12 date of the enactment of this Act, it shall be

13 unlawful for a Bell operating company, di-

14 rectly or through an affiliated enterprise, to

15 manufacture or provide telecommunications

16 equipment, or to manufacture customer prem-

17 ises equipment.

18 (b) QUAIaFIED LIMITATION.-

19 (1) REQURED CONDm ONS.--After the

20 expiration of the 1-year period beginning

21 on the date of the enactment of this Act,

22 it shall be lawful for a Bell operating

23 company, directly or through an affili-

24 ated enterprise, to manufacture or pro-

25 vide telecommunications equipment, or
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1 to manufacture customer premises equip-

2 ment, only as described in a notification

3 to the Attorney General that meets the

4 requirements of paragraph (2) and only
5 tf-

6 (A) such company submits to the

7 Attorney General, at any time after

8 the date of the enactment of this Act,

9 the notification described in para-

10 graph (2) and such additional mate-

11 rial and information described in

12 such paragraph as the Attorney Gen-

13 eral may request, and complies with

14 the waiting period specified in para-

15 graph (3), and

16 (B)(i) the waiting period specified

17 in paragraph (3) expires without the

18 commencement of a civil action by

19 the Attorney General in accordance

20 with paragraph (4) to enjoin such

21 company from engaging in the activ-

22 ity described in such notification, or

23 (ii) before the expiration of such

24 waiting period, the Attorney General

25 notifies such company in writing that
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1 the Attorney General does not intend

2 to commence such a civil action with

3 respect to such activity.

4 (2) NOTICATION.-The notification re-

5 quired by paragraph (1) shall be in such

6 form and shall contain such documentary

7 material and information relevant to the

8 proposed activity as is necessary and ap-

9 propriate for the Attorney General to de-

10 termine whether there is no substantial

11 possibility that such company or its affili.

12 ates could use monopoly power to impede

13 competition in the market such company

14 seeks to enter for such activity.

15 (3) WArING PEIMOD.,-The waiting pe-

16 riod referred to in paragraph. (1) is the 1-

17 year period beginning on the date the no-

18 tification required by such paragraph is

19 received by the Attorney General

20 (4) CiVIL ACTION-Not later than 1

21 year after receiving a notification re-

22 quired by paragraph (1), the Attorney

23 General may commence a civil action in

24 an appropriate district court of the Unit-

25 ed States to enjoin the Bell operating
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1 company from engaging in the activity

2 described in such notification, if the At-

3 torney General determines that there is a

4 substantial possibility that such company

5 or its affiliates could use monopoly power

6 to impede competition in the market it

7 seeks to enter with respect to such activ.

8 ity.

9 (c) EXCEPTION FOR PREVIOUSLY AuTHomzwD

10 AcTivI-rim.-Subsections (a) and (b) shall not

II prohibit a Bell operating company from en-

12 gaging, at any time after the date of the enact-

13 ment of this Act, in any activity as authorized

14 by an order entered by the United States Dis-

15 trict Court for the District of Columbia pu-su.

16 ant to section VII or VIII(C) of the Modifica-

17 tion of Final Judgment, if-

18 (1) such order was entered on or be-

19 fore the date of the enactment of this Act,

20 or

21 (2) a request for such authorization

22 was pending before such court on the

23 date of the enactment of this Act.

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 106 1997



107
1 szc. 104. ANTICOMPETrIIVE TYING ARRANGEMENTS.

2 A Bell operating company with monopoly

3 power in any exchange service market shall

4 not tie (directly or indirectly) in any relevant

5 market the sale of any product or service to

6 the provision of any telecommunications serv-

7 ice, if the effect of such tying may be to sub.

8 stantially lessen competition, or to tend to

9 create a monopoly, in any line of commerce.

10 sC. 1s0 RMPo.

11 (a) EQurTABLz POWERS OF UNITED STATES

12 ATToRNEYS.-It shall be the duty of the several

13 United States attorneys, under the direction

14 of the Attorney General, to institute proceed-

15 Ings in equity in their respective districts to

16 prevent and restrain violations of this Act.

17 (b) CRIMINAL LIABLITY--Whoever know.

18 ingly engages or knowingly attempts to en-

19 gage in an activity that is prohibited by sec-

20 tion 102, 103, or 104 shall be guilty of a felony,

21 and on conviction thereof, shall be punished

22 to the same e-tent as a person is punished

23 upon conviction of a violation of section 1 of

24 the Sherman Act (15 U.S.C. 1).
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1 (c) PRiVATE RIGHT OF AcTION.--Any person

2 who is injured in its business or property by

3 reason of a violation of this Act-

4 (1) may bring a civil action in any dis-

5 trict court of the United States in the dis.

6 trict in which the defendant resides or is

7 found or has an agent, without respect to

8 the amount in controversy, and

9 (2) shall recover threefold the dam-

10 ages sustained, and the cost of suit (in-

11 cluding a reasonable attorney's fee).

12 The court may award under this section, pur-

13 suant to a motion by such person promptly

14 made, simple interest on actual damages for

15 the period beginning on the date of service of

16 such person's pleading setting forth a claim

17 under this Act and ending on the date of judg-

18 ment, or for any shorter period therein, if the

19 court finds that the award of such interest for

20 such period is just in the circumstances.

21 (d) PRIVATE INJUNCTIVE RELIEF.-Any per-

22 son shall be entitled to sue for and have in-

23 junctive relief, 4n any court of the United

24 States having jurisdiction over the parties,

25 against threatened loss or damage by a viola-
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1 tion of this Act, when and under the same con.

2 ditions and pvinciples as injunctive relief is

3 available under section 16 of the Clayton Act

4 (15 U.S.C. 26). In any action under this sub.

5 section in which the plaintiff substantially

6 prevails, the court shall award the cost of suit,

7 including a reasonable attorney's fee, to such

8 plaintiff.

9 (e) JUsOICrION.--(1) Subject to para-

10 graph (2), the courts of the United States shall

11 have exclusive jurisdiction to make deter.

12 miations with respect to a duty, claim, or

13 right arising under this Act, other than deter-

14 minations authorized to be made by the Attor.

15 ney General and the Federal Communications

16 Commission under section 101(b)(3).

17 (2) The United States Court of Appeals for

18 the District of Columbia shall have exclusive

19 jurisdiction to review determinations made

20 under section 101(b)(3).

21 (3) No action commenced to assert or en-

22 force a duty, claim, or right arising under this

23 Act shall be stayed pending any such deter.

24 mination by the Attorney General or the Fed-

25 eral Communications Commission.
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1 (f) SUBPOENA&L-In an action commenced

2 under this Act, a subpoena requiring the at-

3 tendance of a witness at a hearing or a trial

4 may be served at any place within the United

5 States.

6 (g) APPUCABILI OF OTHER LAWS To EN-

7 FORCEBENT OF THIS TrLz-

8 (1) SEcrION 5 OF THE CLAYTON Acr.-

9 Section 5 of the Clayton Act (15 U.S.C. 16)

10 shall apply with respect to actions under

11 this section brought by or on behalf of

12 the United States.

13 (2) ANTrrRUST CIVIL PROCESS ACT.--Sec-

14 tion 2(a) of the Antitrust Civil Process

15 Act (15 U.S.C. 1311(a)) is amended-

16 (A) in paragraph (1) by striking

17 "and" at the end,

18 (B) in paragraph (2) by striking

19 the period at the end and inserting

20 "and", and

21 (C) by adding at the end the fol.

22 lowing:

23 "(3) title I of the Antitrust and

24 Communications Reform Act of

25 1994.".
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2 For purposes of this title:

3 (1) AFFILIAT--The term "affiliate"

4 means a person that (directly or indi-

5 rectly) owns or controls, is owned or con-

6 trolled by, or is under common owner-

7 ship or control with, another person. For

8 purposes of this paragraph, to own refers

9 to owning an equity interest (or the

10 equivalent thereof) of more than 50 per-

11 cent.

12 (2) AFFjATED ENTERPRIS.-The term

13 "affiliated enterprise" has the meaning

14 given such term under the Modification

15 of Final Judgment.

16 (3) ALARM MONITORING SERViC-The

17 term "alarm monitoring service" means a

18 service that uses a device located at a

19 residence, place of business, or other

20 fixed premises-

21 (A) to receive signals from other

22 devices located at or about such

23 premises regarding a possible threat

24 at such premises to life, safety, or

25 property, from burglary, fire, vandal-
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1 ism, bodily injury, or other emer-

2 gency, and

3 (B) to transmit a signal regarding

4 such threat by means of transmission

5 facilities of a Bell operating company

6 or one of its affiliates to a remote

7 monitoring center to alert a person at

8 such center of the need to inform the

9 customer or another person or police,

10 fire, rescue, security, or public safety

11 personnel of such threat,

12 but does not include a service that uses a

13 medical monitoring device attached to an

14 individual for the automatic surveillance

15 of an ongoing medical condition.

16 (4) ANTrmuTr LAws,-The term "anti-

17 trust laws" has the meaning given it in

18 subsection (a) of the first section of the

19 Clayton Act (15 U.S.C. 12(a)), except that

20 such term includes the Act of June 19,

21 1936 (49 Stat. 1526; 15 U.S.C. 13 et seq.),

22 commonly known as the Robinson Pat-

23 man Act, and section 5 of the Federal

24 Trade Commission Act (15 U.S.C. 45) to
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1 the extent that such section 5 applies to

2 unfair methods of competition.

3 (5) BnL oPERATiNG comPANY.--The

4 term "Bell operating company" means--

5 (A) Bell Telephone Company of

'6 Nevada, Illinois Bell Telephone Corn-

7 pany, Indiana Bell Telephone Corn-

8 pany, Incorporated, Michigan Bell

9 Telephone Company, New England

10 Telephone and Telegraph Company,

11 New Jersey Bell Telephone Company,

12 New York Telephone Company, US

13 West Communications Company,

14 South Central Bell Telephone Com-

15 pany, Southern Bell Telephone and

16 Telegraph Company, Southwestern

17 Bell Telephone Company, The Bell

18 Telephone Company of Pennsylvania,

19 The Chesapeake and Potomac Tele-

20 phone Company, The Chesapeake and

21 Potomac Telephone Company of

22 Maryland, The Chesapeake and Poto-

23 mac Telephone Company of Virginia,

24 The Chesapeake and Potomac Tele.

25 phone Company of West Virginia, The
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I Diamond State Telephone Company,

2 The Ohio Bell Telephone Company,

3 The Pacific Telephone and Telegraph

4 Company, or Wisconsin Telephone

5 Company,

6 (B) any successor or assign of any

7 such company, or

8 (C) any affiliate of any person de-

9 scribed in subparagraph (A) or (B).

10 (6) CABLE sERVIc-The term "cable

I I service" has the meaning given such term

12 in section 602 of the Communications Act

13, of 1934 (47 U.S.C. 522).

14 (7) CARRxmt.-The term "carrier" has

15 the meaning given such term in section 3

16 of the Communications Act of 1934 (47

17 U.S.C. 153).

18 (8) COMMERCUL MOBILE SERVICE.-The

19 term "commercial mobile service" has the

20 meaning given such term in section 332

21 of the Communications Act of 1934 (47

22 U.S.C. 332).

23 (9) CUSTOMER PREMSES EQUnME.-

24 The term "customer premises equipment"

25 means equipment employed on the prem-
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1 ises of a person (other than a carrier) to

2 originate, route, or terminate tele-

3 communications, and includes software

4 integral to such equipment.

5 (10) ELECTROMC PUBURmNG--The

6 term "electronic publishing" means the

7 provision via telecommunications, by a

8 Bell operating company or an affiliate of

9 such company to a person other than an

10 affiliate of such company, of informa-

11 tion-

12 (A) which such company or affili-

13 ate has, or has caused to be, origi-

14 nated, authored, compiled, collected,

15 or edited, or

16 (B) in which such company or af-

17 filiate has a direct or indirect finan.

18 cial or proprietary interest.

19 (11) EXCHANGE ACCES.-The term "ex-

20 change access" means exchange services

21 provided for the purpose of originating

22 or terminating interexchange tele-

23 communications.

24 (12) EXCHANGE ARBA.-The term "ex-

25 change area" means a contiguous geo-
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1 graphic area established by a Bell operat-

2 ing company such that no exchange area

3 includes points within more than I met-

4 ropolitan statistical area, consolidated

5 metropolitan statistical area, or State, ex-

6 cept as expressly permitted under the

7 Modification of Final Judgment before

8 the date of the enactment of this Act.

9 (13) EXCHANGE SRVICL.-The term

10 "exchange service" means a telecommuni-

II cations service provided within an ex-

12 change area.

13 (14) INORMATION.-The term "infor-

14 mation" means knowledge or intelligence

15 represented by any form of writing, signs,

16 signals, pictures, sounds, or other sym-

17 bols.

18 (15) INTEECEANBG TELECOMMUNI-

19 CAnONS.--The term "interexchange tele-

20 communications" means telecommuni-

21 cations between a point located in an ex-

22 change area and a point located outside

23 such exchange area. Such term d .L mt

24 include alarm monitoring services or

25 electronic publishing.
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1 (16) MANUFACrUIRz-The term 'manu-

2 facture" has the meaning given such term

3 under the Modification of Final Judg-

4 ment.

5 (17) MODIFICATION OF FINAL JUDG-

6 mEmNT-The term "Modification of Final

7 Judgment" means the order entered Au-

8 gust 24, 1982, in the antitrust action

9 styled United States v. Western Electric,

10 Civil Action No. 82-0192, in the United

I I States District Court for the District of

12 Columbia, and includes any judgment or

13 order with respect to such action entered

14 on or after August 24, 1982.

15 (18) PERSON.--The term "person" has

16 the meaning given It in subsqction (a) of

17 the first section of the Clayton Act (15

18 U.S.C. 12(a)).

19 (19) STAT--The term "State" means

20 any of the several States, the District of

21 Columbia, the Commonwealth of Puerto

22 Rico, the Commonwealth of the Northern

23 Mariana Islands, the Federated States of

24 Micronesia, the Republic of the Marshall
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1 Islands, Palau, or any territory or posses-

2 sion of the United States.

3 (20) TzLzoMMUmCATN-The term

4 "telecommunications" means the trans-

5 mission of information between points by

6 electromagnetic means.

7 (21) TELOMMUNICATIONS EQUIP-

8 MENT,-The term "telecommunications

9 equipment" means equipment, other than

10 customer premises equipment, used by a

11 carrier to provide a telecommunications

12 service, and includes software integral to

13 such equipment.

14 (22) TELECOMMUNICATIONS SERVICF.-

15 The term "telecommunications service"

16 means the offering for hire of trans.

17 mission facilities or of telecommuni-

18 cations by means of such facilities. Such

19 term does not include alarm monitoring

20 services or electronic publishing.

21 (23) TRANSmSON FAcIxLTE-The

22 term "transmission facilities" means

23 equipment (including wire, cable, micro-

24 wave, satellite, and fiber-optics) that

25 transmits information by electromagnetic
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1 means or that directly supports such

2 tranm sisIon, but does not include cus-

3 tomer premises equipment.

4 S 107. RwATimNm TO Omm LAwS.

5 (a) MODIFICATION OF FINAL JUDGMENT.-

6 This Act shall supersede the Modification of

7 Final Judgment, except that this Act shall not

8 affect-

9 (1) section I of the Modification of

10 Final Judgment, relating to AT&T reorga-

I I nization,

12 (2) section H(A) (including Appendix

13 B) and H(B) of the Modification of Final

14 Judgment, relating to equal access and

15 nondiscrimination,

16 (3) section M of the Modification of

17 Final Judgment, relating to applicability

18 and effect,

19 (4) section IV(F) and 1V(I) of the

20 Modification of Final Judgment, with re-

21 spect to the requirements included in the

22 definitions of "exchange access" and "in-

23 formation access,
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1 (5) section VIIJ(B) of the Modification

2 of Final Judgment, relating to printed ad-

3 vertising directories,

4 (6) section VHI(E) of the Modification

5 of Final Judgment, relating to notice to

6 customers of AT&T,

7 (7) section VII(F) of the Modification

8 of Final Judgment, relating to less than

9 equal exchange access, and

10 (8) section VfII(G) of the Modification

11 of Final Judgment, relating to transfer of

12 AT&T assets, including all exceptions

13 granted thereunder before the date of the

14 enactment of this Act, and

15 (9) with respect to the parts of the

16 Modification of Final Judgment de.

17 scribed in paragraphs (1) through (7)-

18 (A) section I of the Modification

19 of Final Judgment, relating to appli-

20 cability,

21 (B) section IV of the Modification

22 of Final Judgment, relating to defini.

23 tions,
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I (C) section V of the Modification

2 of Final Judgment, relating to compli-

3 ance,

4 (D) section VI of the Modification

5 of Final Judgment, relating to

6 visitorial provisions,

7 (E) section VII of the Modification

8 of Final Judgment, relating to reten-

9 tion of jurisdiction, and

10 (F) section VIII(I) of the Modifica-

11 tion of Final Judgment, relating to

12 the court's sua sponte authority.

13 (b) ANTrTRUST LAwS.-Except as provided

14 in section 105(g), nothing in this Act shall be

15 construed to modify, impair, or supersede the

16 applicability of any of the antitrust laws.

17 (c) FEDzRAL, STATE, AND LOCAL LA.-(I)

18 Except as provided in paragraph (2), this Act

19 shall not be construed to modify, impair, or

20 supersede Federal, State, or local law unless

21 expressly so provided in this Act.

22 (2) This Act shall supersede State and

23 local law to the extent that such law would

24 impair or prevent the operation of this Act.
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1 (d) CuMuLATIvE PEKALTY.-Any penalty

2 imposed, or relief granted, under this title

3 shall be in addition to, and not in lieu of, any

4 penalty or relief authorized by any other law

5 to be imposed with respect to conduct de-

6 scribed in this title.

7 TITLE Il-REGULATION OF MAN.
8 UFACTURING, ALARM SERV-
9 ICES AND ELECTRONIC PUB-

10 LISHING BY BELL OPERATING
11 COMPANIES
12 SEC. 201. REGUlATION OF MANUFACTURING BY BELL OP-

13 ZRATING COMPANMS.

14 Title I of the Communications Act of 1934

15 (47 U.S.C. 201 et seq.) is amended by adding

16 at the end the following new section:

17 HSEC M. REGULATION OF MANUFACTURING BY BELL

18 OPERATING COMPANIES.

19 "(a) GENERAL AuTHORrr.-Subject to the

20 requirements of this section and the regula-

21 tions prescribed thereunder, but notwith-

22 standing any restriction or obligation im-

23 posed before the date of enactment of this sec-

24 tion pursuant to the Modification of Final

25 Judgment on the lines of business in which a
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1 Bell operating company may engage, a Bell

2 operating company, through an affiliate of

3 that company, may manufacture and provide

4 telecommunications equipment and manufac-

5 ture customer premises equipment.

6 "(b) SEPARATE MAMNFACTURING AFFML-

7 ATE--Any manufacturing or provision author-

8 fzed under subsection (a) shall be conducted

9 only through an affiliate that is separate from

10 any Bell operating company.

11 "() COMMISSION RUTION OF MANUFAC-

12 TURzNG AFFLIATE .-

13 () REGuLATIONs R QuI .- The

14 Commission shall prescribe regulations

15 to ensure that Bell operating companies

16 and their affiliates comply with the re-

17 quirements of this section.

18 "(2) BooKs, REcORDS, ACCOUNTS.-A

19 manufacturing affiliate required by sub.

20 section (b) shall maintain books, records,

21 and accounts separate from its affiliated

22 Bell operating company which identify

23 all financial transactions between the

24 manufacturing affiliate and its affiiated

25 Bell operating company and, even if such

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 123 1997



124

1 manufacturing affiliate is not a publicly

2 held corporation, prepare financial state-

3 ments which are in compliance with fi-

4 nancial reporting requirements under

5 the Federal securities laws for publicly

6 held corporations, file such statements

7 with the Commission, and make such

8 statements available for public

9 inspection.

10 "(3) IN-KIND BENEWfTS TO AFFITATL--

11 Consistent with the provisions of this sec-

12 tion, neither a Bel operating company

13 nor any of its nonmanufacturing afflhi.

14 ates shall perform sales, advertising, in.

15 stallation, production, or maintenance

16 operations for a manufacturing affiliate,

17 except that-

18 "(A) a Bell operating company

19 and its nonmanufacturing affiliates

20 may sell, advertise, install, and main.

21 tain telecommunications equipment

22 and customer premises equipment

23 after acquiring such equipment from

24 their manufacturing affiliate; and
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1 "(B) institutional advertising, of a

2 type not related to specific tele-

3 communications equipment, carried

4 out by the Bell operating company or

5 its affiliates, shall be permitted.

6 "(4) DOMEsTIc MANUFACTURING RE-

7 Q 0-

8 "(A) GKNERAL RULE.-A manufac-

9 turing affiliate required by sub-

10 section (b) shall conduct all of its

11 manufacturing within the United

12 States and, except as otherwise pro-

13 vided in this paragraph, all compo-

14 nent parts of customer premises

15 equipment manufactured by such af.

16 filiate, and all component parts of

17 telecommunications equipment man.

18 ufactured by such affiliate, shall have

19 been manufactured within the United

20 states.

21 "(B) EXCEPTION.-Such affiliate

22 may use component parts manufac-

23 tured outside the United States if-

24 "(i)such affliate first makes a

25 good faith effort to obtain equiva.
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1 lent component parts manufac-

2 tured within the United States at

3 reasonable prices, terms, and con-

4 ditions; and

5 "(i) for the aggregate of tele-

6 communications equipment and

7 customer premises equipment

8 manufactured and sold in the

9 United States by such affiliate,

10 the cost of the components manu.

11 factured outside the United

12 States contained in all such

13 equipment does not exceed 40

14 percent of the sales revenue de-

15 rived in any calendar year from

16 such equipment.

17 "(C) CERTIFICATION REQUIRE.-

18 Any such aMliate that uses compo-

19 nent parts manufactured outside the

20 United States in the manufacture of

21 telecommunications equipment and

22 customer premises equipment within

23 the United States shall-

24 "() certify to the Commission

25 that a good faith effort was made
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1 to obtain equivalent parts manu-

2 factured within the United States

3 at reasonable prices, terms, and

4 conditions, which certification

5 shall be filed on a quarterly basis

6 with the Commission and list

7 component parts, by type, manu-

8 factured outside the United

9 States; and

10 "(i) certif to the Commission

11 on an annual basis that such affil-

12 late complied with the require-

13 ments of subparagraph (B)(ii), as

14 adjusted in accordance with sub-

15 paragraph (G).

16 (OD) RJmEDIES FoR I1LURZeS.-(i)

17 If the Commisson determines, after

18 reviewing the certification required

19 in subparagrph (C)(l), that such at-

20 fiate failed to make the good faith

21 effort required in subparagraph (B)(i)

22 or, after reviewing the certification

23 required in subparagraph (C)(il), that

24 such affiliate has exceeded the per-

25 centage specified in subparagraph
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1 (B)(ii), the Commission may impose

2 penalties or forfeitures as provided

3 for in title V of this Act.

4 "(ii) Any supplier claiming to- be

5 damaged because a manufacturing af-

6 filate failed to make the good faith

7 effort required in subparagraph (B)(i)

8 may make complaint to the Commis-

9 sion as provided for in section 208 of

10 this Act, or may bring suit for the re-

11 covery of actual damages for which

12 such supplier claims such affiliate

13 may be liable under the provisions of

14 this Act in any district court of the

15 United States of competent jurisdc-

16 tion.

17 "(E) ANNUAL REPORT-The Com-

18 mission, in consultation with the Sec.

19 retary of Commerce, shall, on an an.

20 nual basis, determine the cost of com-

21 ponent parts manufactured outside

22 the United States contained in all

23 telecommunications equipment and

24 customer premises equipment sold in

25 the United States as a percentage of
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1 the revenues from sales of such

2 equipment in the previous calendar
3 year.

4 (F) USX OF IDNLLECTLAL PROP-

,5 RETy Di MANucTuRz.-Notwithstand-

6 ing subparagraph (A), a manufactur.

7 ing affiliate may use intellectual

8 property created outside the United

9- States in the manufacture of tele.

10 communications equipment and cus.

11 tomer premises equipment in the

12 United States. A component manufac.

13 tured using such intellectual prop-

14 erty shall not be treated for purposes

15 of subparagraph (B)(il) as a compo-

16 nent manufactured outside the Unit-

17 ed States solely on the basis of the

18 use of such intellectual property.

19 "(G) RESTITIONS ON COMMISSION

20 AUTHORIT.-The Commission may not

21 waive or alter the requirements of

22 this paragraph, except that the Com-

23 mission, on an annual basis, shall ad-

24 just the percentage specified in sub-

25 paragraph (B)(l) to the percentage
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1 determined by the Commission, in

2 consultation with the Secretary of

3 Commerce, pursuant to subparagraph

4 (E).
5 "(5 ) INSULATION OF RATE PAYERS FROM

6 MANUFACTURING AFFIIJATE DEBT.-Any

7 debt incurred by any such manufacturing

8 affiliate may not be issued by its affili.

9 ated Bell operating company and such

10 manufacturing affiliate shall be prohib-

11 ited from incurring debt in a manner that

12 would permit a creditor, on default, to

13 have recourse to the assets of its sfil-

14 ated Bell operating company.

15 U(6) RELATION TO OTHER AFFmATE.-A

16 manufacturing affiliate required by sub-

17 section (b) shall not be required to oper-

18 ate separately from the other affiliates of

19 its affiliated Bell operating company, but

20 if an affiliate of a Bell operating company

21 becomes affiliated with a manufacturing

22 entity, such affiliate shall be treated as a

23 madufacturing affiliate of that Bell oper-

24 ating company and shall comply with the

25 requirements of this section.
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1 "(7) AvAnLAnxnr oF EquIPmT TO

2 OTHER cARR=&-A manufacturing affili.

.3 ate required by subsection (b) shall make

4 available, without discrimination or self-

5 preference as to price, delivery, terms, or

6 conditions, to any common carrier any

7 telecommunications equipment that is

8 used in the provision of telephone ex-

9 change service and that is manufactured

10 by such affiliate so long as each such pur-

I . chasing carrier-

12 "(A) does not either manufacture

13 telecommunications equipment, or

14 have an affiliated telecommuni-

15 cations equipment manufacturing en-

16 tity; or

17 "(B) agrees to make available, to

18 the Bell operating company affiliated

19 with such manufacturing affiliate or

20 any common carrier affiliate of such

21 Bell operating company, any tele-

22 communications equipment that is

23 used in the provision of telephone ex-

24 change service and that is manufac-

25 tured by such purchasing carrier or
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1 by any entity or organization with

2 which such purchasing carrier Is af.

3 fillated.

4 (8) SALES PRACTICES OF MANUFACTUR-

5 MDG AFFEIATES.-

6 "(A) PROHIBMON OF DISCONTINU-

7 ATION OF EQUIPMENT FOR WHICH THERE

8 is REASONABLE DEMAND.-A manufac.

9 turing affiliate required by sub-

10 section (b) shall not discontinue or

I1 restrict sales to a common carrier of

12 any teleccmmunications equipment

13 that is used in the provision of tele-

14 phone exchange service and that

15 such affiliate manufactures for sale

16 as long as there is reasonable demand

17 for the equipment by such carriers;

18 except that such sales may be discon-

19 tinued or restricted if such manufac-

20 turing affiliate demonstrates to the

21 Commission that it is not making a

22 profit, under a marginal cost stand-

23 ard implemented by the Commission

24 by regulation, on the sale of such

25 equipment.
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1 "(B) DzrERbnNATIONs OF REASON-

2 ABLE DEMAND.-Within 60 days after

3 receipt of an application under sub.

4 paragraph (A), the Commission shall

5 reach a determination as to the exist-

.6 ence of reasonable demand for pur-

7 poses of such subparagraph. In mak.

I8 ing such determination the Commis.

9 sion shall consiIer-

10 () whether the continued

11 manufacture of the equipment

12 will be profitable;

13 (ii) whether the equipment is

14 functionally or technologically

15 obsolete;

16 "(I) whether the eomponents

17 necessary to manufacture the

it equipment continue to be avail-

19 able;

20 "(iv) whether alternatives to

21 the equipment are available in

22 the market- and

23 O(v) such other factors as the

24 Commission deems necessary and

25 proper.
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1 "(9) JOINT PLANNING OBLIGATIONS.-

2 Each Bell operating company shall, con-

3 sistent with the antitrust laws (including

4 title I of the Antitrust and Communica-

5 tions Reform Act of 1994), engage in joint

6 network planning and design with other

7 contiguous common carriers providing

8 telephone exchange service, but agree-

9 ment with such other carriers shall not

10 be required as a prerequisite for such in-

11 troduction or deployment.

12 "(d) INFORMATION REQuurM.--

13 "(1) FILING OF INFORMATION ON PROTO-

14 COLS AND TECHNICAL REQumEmzNT&-Each

15 Bell operating compaay shall, in accord-

16 ance with regulations prescribed by the

17 Commission, maintain and file with the

18 Commission full and complete informa-

19 tion with respect to the protocols and

20 technical requirements for connection

21 with and use of its telephone exchange

22 service facilities. Each such company

23 shall report promptly to the Commission

24 any material changes or planned changes

25 to such protocols and requirements, and
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1 the schedule for implementation of such

2 changes or planned changes.

3 "(2) FILING AS PR=EQUISITE TO DIECLO-

4 SURE TO AFFELIAT-A Bell operating con-

5 pany shall not disclose to any of its affili.

6 ates any information required to be filed

7 under paragraph (1) unless that informa.

8 tion is filed promptly, as required by reg-

9 ulation by the Commission.

10 "(3) ACCESS BY COMPETITORS TO INFOR-

11 MATION.-The Commission may prescribe

12 such additional regulations under this

13 subsection as may be necessary to ensure

14 that manufacturers in competition with a

15 Bell operating company's manufacturing

16 affiliate have access to the information

17 with respect to the protocols and tech-

18 nical requirements for connection with

19 and use of its telephone exchange service

20 facilities required for such competition

21 that such company makes available to its

22 manufacturing affiliate.

23 (4) PLANNING INFORMATIONM-Each
.24 Bell operating company shall provide, to

25 contiguous common carriers providing
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1 telephone exchange service, timely infor-

2 mation on the planned deployment of

3 telecommunications equipment.

4 "(e) ADDmONAL COMPTION REQuIR-

5 M ,--The Commission shall prescribe reg-

6 ulations requiring that any Bell operating

7 company which has an affiliate that engages

8 in any manufacturing authorized by sub-

9 section (a) shall-

10 "(1) provide, to other manufacturers

II of telecommunications equipment and

12 customer premises equipment that is

13 functionally equivalent to equipment

14 manufactured by the Bell operating com-

15 pany manufacturing affiliate, opportuni-

16 ties to sell such equipment to such Bell

17 operating company which are com-

18 parable to the opportunities which such

19 Company provides to its affiliates; and

20 "(2) not subsidize its manufacturing

21 affiliate with revenues from telephone ex-

22 change service or telephone toll service.

23 "(f) COLLABORATION PERMDIED.-Nothing

24 in this section (other than subsection (m))

25 shall be construed to limit or restrict the abil-
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1 Ity of a Bell operating company and its affili.

2 ates to engage in close collaboration with any

3 manufacturer of customer premises equip-

4 ment or telecommunications equipment dur.

5 Ing" the design and development of hardware,

6 software, or combinations thereof related to

7 such equipment.

8 "(g) Accssm Y RQumnTs--

9 "(1) MANUFACTURING,-The Commis-

10 sion shall, within 1 year after the date of

11 enactment of this section, prescribe such

12 regulations as are necessary to ensure

13 that telecommunications equipment and

14 customer premises equipment designed,

15 developed, and fabricated pursuant to

16 the authority granted in this section shall

17 be accessible and usable by individuals

is with disabilities, including individuals

19 with fuhctional limitations of hearing, vi-

20 sion, movement, manipulation, speech,

21 and Interpretation of information, unless

22 the costs of making the equipment acces-

23 sible and usable would result in an undue

24 burden or an adverse competitive impact.
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1 ."(2) NrORK SMVIcEs.-The Commis-

2 sion shall, within 1 year after the date of

3 enactment of this section, prescribe such

4 regulations as are necessary to ensure

5 that advances in network servicep de-

6 ployed by a Bell operating company shall

7 be accessible and usable by individuals

8 whose access might otherwise be im-

9 peded by a disability or functional limita-

10 tion, unless the costs of making the serv-

11 ices accessible and usable would result in

12 an undue burden or adverse competitive

13 impact. Such regulations shall seek to

14 permit the use of both standard and spe-

15 cial equipment and seek to minimize the

16 need of individuals to acquire additional

17 devices beyond those used by the general

18 public to obtain such access.

19 "(3) CoMPATIDrlJTY-nThe regulations

20 prescribed under paragraphs (1) and (2)

21 shall require that whenever an undue

22 burden or adverse competitive impact

23 would result from the manufacturing or

24 network services requirements in such

25 paragraphs, the manufacturing affiliate

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 138 1997



139

1 that designs, develops, cr fabricates the

2 equipment or the Bell operating company

3 that deploys the network service shall en-

4 sure that the equipment or network serv-

5 ice in question in compatible with exist-

6 ing peripheral devices or specialized cus-

7 tomer premises equipment commonly

8 used by persons with disabilities to

9 achieve access, unless doing so would re-

10 sult in an undue burden or adverse com-

11 petitive impact.

12 "(4) DFINITiONS.,-As used in this sub.

13 section:

14 "(A) UNDUE BuRDzN.-The term

15. 'undue burden' means significant dif.

16 ficulty or expense. In determining

17 whether an acivity would result in

18 an undue burden, factors to be con-

19 sidered include-

.20 (i) the nature and cost of the

21 activity,

22 "(ii) the impact on the oper-

.23 ation of the facility involved in

24 th manufacturing of the equip-
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I ment or deployment of the net-

2 work service;

3 "(ill) the financial resources

4 of the manufacturing affiliate in

5 the case of manufacturing of

6 equipment, for as long as applica.

7 ble regulatory rules prohibit

8 cross-subsidization of equipment

9 manufacturing with revenues

10 from regulated telecommuni-

I I cations service or when the man-

12 ufacturing activities are con-

13 ducted in a separate subsidiary;

14 "(iv) the financial resources of

15 the Bell operating company in the

16 case of network services, or in the

17 case of manufacturing of equip-

18 ment if applicable regulatory

19 rules permit cross-subsidization

20 of equipment manufacturing with

21 revenues from regulated tele-

22 communications services and the

23 manufacturing activities are not

24 conducted in a separate subsidi.

25 ary; and
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1 "(v) the type of operation or

2 operatlons of the manufacturing

3 affiliate or Bell operating com-

4 pany as applicable.

5 "(B) ADVERSE COMPEIIVE iM.

6 PACT.---In determining whether the

7 activity would result in an adverse

8 competitive impact, the following fac-

9 tors will be considered:

10 (i) whether such activity

11 would raise the cost of the equip.

12 ment or network service in ques-

13 tion beyond the level at which

14 there would be sufficient

15 consumer demand by the general

16 population to make . the equip-

17 ment or network service profit-

18 able; and

19 "(i) whether such activity

20 would, with respect to the equip-

21 ment or network service in ques-

22 tion, put the manufacturing affili-

23 ate or Bell operating con,.any, as

24 applicable, at a competitive dis-

25 advantage in comparison with
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1 one or more providers of one or

2 more competing products and

3 services. This factor may only be

4 considered so long as competing

5 manufacturers and network serv-

6 ice providers are not held to the

7 same obligation with respect to

8 access by persons with disabil.

9 ities.

10 (C) AcTlTvim-For the purposes

11 of this paragraph, the term 'activity'

12 includes-

13 "(i) the research, design, de-

14 velopment, deployment, and fab-

15 rication activities necessary to

16 comply with the requirements of

17 this section; and

18 "(ii) the acquisition of the re-

19 lated materials and equipment

20 components.

21 "(5) EFF-IWE DAT--The regulations

22 required by this subsection shall become

23 effective 18 months after the date of en-

24 actment of this section.
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1 "(6) IMPACT OF ADA.--Nothing in this

2 section shall be interpreted to limit or

3 otherwise affect the application of the

4 Americans with Disabilities Act or its im.

5 plementing regulations.

6 "(h) PUBLic NrrwonK ENHANCE .-- A

7 Bell operating company manufacturing affMi.

8 ate shall, as a part of its overall research and

9 development effort, establish a permanent

10 program for the manufacturing research and

II development of products and applications for

12 the enhancement of the public switched tele.

13 phone network and to promote public access

,14 to advanced telecommunications services.

15 Such program shall focus its work substan.

16 tially on developing technologic4l advance-

17 ments in public telephone network applica-

18 ions, telecommunication equipment and

19 product., and access solutions to new services

20 and technology, including access by (1) public

21 institutions, including educational and health

22 care institutions; and (2) people with disabil-

23 ities and functional limitations. Notwith-

24 standing the limitations in subsection (a), a

25 Bell operating company and its affiliates may
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I engage in such a program in conjunction with

2 a Bell operating company not so affiliated or

3 any of its affiliates. The existence or establish.

4 ment of such a program that is jointly pro-

5 vided by manufacturing affiliates of Bell oper-

6 ating companies shall satisfy the require-

7 ments of this section as it pertabs to all such

8 affiliates of a Bell operating company..

9 "(1) ADDmONAL RULES AUTHORMZED.--The

10 Commission may prescribe such additional

I I rules and regulations as the Commission de-

12 termines necessary to carry out the provi-

13 sions of this section.

14 "(j) ADmNSTRATxON AND ENFORCEMENT Au-

15 THORITY.--

16 "(1) COMMISSION REGULATORY AUTHOR-

17 rry.-For the purposes of administering

18 and enforcing the provisions of this sec-

19 tion and the regulations prescribed

20 thereunder, the Commission shall have

21 the same authority, power, and functions

22 with respect to any Bell operating com-

23 pany as the Commission has in admin-

24 istering and enforcing the provisions of
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1 this title with respect to any common car-

2 rier subject to this Act.

.3 "(2) PRIVATE ACTIONS.--Any common

4 carrier that provides telephone exchange

5 service and that is injured by an act or

6 omission of a Bell operating company or

7 its manufacturing affiliate which violates

8 the requirements of paragraph (7) or (8)

9 of subsection (c), or the Commission's

10 regulations implementing such para.

11 graphs, may initiate an action in a dis.

12 trict court of the United States to recover

13 the full amount of damages sustained in

14 consequence of any such violation and

15 obtain such orders from the court as are

16 necessary to terminate existing violations

17 and to prevent future violations; or such

18 regulated local telephone exchange -,ar.

19 rier may seek relief from the Commission

20 pursuant to sections 206 through 209.

21 "(k) RULEMAKING RQUIRED.-The Commis-

22 slon shall prescribe regulations to implement

23 this section within 180 days after the date of

24 enactment of this section.

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 145 1997



146

1 "() ExisTiO MANUPACTURiNG AUTHOR-

2 rr.f-Nothing in this section shall prohibit

3 any Bell operating company from engaging,

4 directly or through any affiliate, in any manu.

5 facturing activity in which any Bell operating

6 company or affiliate was authorized to engage

7 on the date of enactment of this section.

8 "(m) ANbmTfur LAws.-Nothing in this

9 section shall be construed to modify, impair,

10 or supersede the applicability of any of the

11 antitrust laws (including title I of the Anti-

12 trust and Communications Reform Act of

13 1994).

14 "(n) DEtmrrMONS.-As used in this section:

15 "(1) The term 'affiliate' means any or-

16 ganizatlon or entity that, directly or indi-

17 rectly, owns or controls, is owned or con-

18 trolled by, or is under common owner-

19 ship with a Bell operating company. The

20 terms 'owns', 'owned', and 'ownership'

21 mean an equity interest of more than 10

22 percent.

23 *(2) The term 'Bell operating com-

24 pany' means those companies listed in

25 appendix A of the Modification of Final
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1 Judgment, and includes any successor or

2 assign of any such company, but does not

3 include any affiliate of any such corn-

4 pany.

5 "(3) The term 'customer premises

6 equipment' means equipment employed

7 on the premises of a person (other than a

8 carrier) to originate, route, or terminate

9 telecommunications.

10 "(4) The term 'manufacturing' has the

11 same meaning as such term has under

12 the Modification of Final Judgment.

13 "(5) The term 'manufacturing affiliate'

14 means an affiliate of a Bell operating

15 company established in accordance with

16 subsection (b) of this section..

17 "(6) The term 'Modification of Final

18 Judgment' means the decree entered Au.

19 gust 24, 1982, in United States v. Western

20 Electric Civil Action No. 82-0192 (United

21 States District Court, District of Colum-

22 bia), and includes any judgment or order

23 with respect to such action entered on or

24 after August 24, 1982, and before the date

25 of enactment of this section.
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1 "(7) The term 4telecommunications'

2 means the timnsmission, between or

3 among points specified by the user, of in-

4 formation of the user's choosing, without

5 change in the form or content of the in-

6 formation as sent and received, by means

7 of an electromagnetic transmission me.

8 dium, including all instrumentalities, fa-

9 ilities, apparatus, and services (includ-

10 ing the collection, storage, forwarding,

11 switching, and delivery of such informa-

12 tion) essential to such transmission.

13 "(8) The term 'telecommunications

14 equipment' means equipment, other than

15 customer premises equipment, used by a

16 carrier to provide telecommunications

17 services, and includes software integral

18 to such equipment (including upgrades).

19 "(9) The term 'telecommunications

20 service'- means the offering for -hire of

21 telecommunications facilities, or of tele-

22 communications by means of. such facili-

23 ties.".
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1 SEC. 30. REGUIATION OF ENTRY iTO ALARM MONITOR

2 IN SERWICES.

3 Title H of the Communications Act is

4 amended by adding at the end the following

5 new section:

6 .SE. w 0. RGULATON OF MRY nmo ALARM MONTR.

7 ING SURVICEL

8 "(a) REGULATIONS REQUIRED.-Not later

9 than 6 years after the date of enactment of

10 this section, the Commission shall prescribe

11 regulations-

12 "(1) to. establish such requirements,

13 limitations, or conditions as are (A) nec-

14 essary and appropriate in the public in-

15 terest with respect to the provision of

16 alarm monitoring services by)Bell operat-

17 ing companies and their affiliates, and

18 (B) effective at such time as a Bell operat-

19 Ing company or any of its affiliates is au-

20 thorized to provide alarm monitoring

21 services;

22 "(2) to prohibit Bell operating compa-

23 nies and their affiliates, at that or any

24 earlier time after the date of enactment

25 of this section, from recording or using in

26 any fashion the occurrnce or the con-
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1 tents of calls received by providers of

2 alarm monitoring services for the pur-

3 poses of marketing such services on be-

4 half of the Bell operating company, any

5 of its affiliates, or any other-entity;, and

6 "(3) to establish procedures for the

7 receipt and review of complaints con-

8 cerning violations by such companies of

9 such regulations, or of any other provi-

10 sion of this Act or the regulations there.

11 under, that result in material financial

12 harm to a provider of alarm monitoring

13 services.

14 I(b) EXPEDITED CONSIDERATION OF COM-

15 PLAnms-The procedures established under

16 -subsection (a)(3) shall ensure that the Coin-

17 mission will make a final determination with

18 respect to any complaint described in such

19 subsection within 120 days after receipt of the

20 complaint. If the complaint contains an ap-

21 propriate showing that the alleged violation

22 occurred, as determined by the Commission

23 in accordance with such regulations, the

24 Commission shall, within 60 days after receipt

25 of the complaint, issue a cease and desist
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1 order to prevent the Bell operating company

2 and its affiliates from continuing to engage in

3 such violation pending such final determina.

4 tibn.

5 "(c) RmmDrnS.,-The Commission may use

6 any remedy available under title V of this Act

7 to terminate and punish violations described

8 in subsection (a)(2). Such remedies may in-

9 clude, if the Commission determines that such

10 violation was willful or repeated, ordering the

II Bell operating company to cease offering

12 alarm monitoring services.

13 "(d) DEFD4NTIONS.--As used in this section,

14 the terms Biell operating company', 'affiliate',

15 and 'alarm monitoring services' have the

16 meanings provided in section 106.of the Anti.

17 trust Reform Act of 1994, except that, for pur-

18 poses of the term 'affiliate', to own shall refer

19 to owning an equity interest of more than 10

20 percent.".

21 sm n& REumlATION O7 zLj'ONIC PUBLISHING.

22 Title 1 of the Communications Act of 1934

23 (47 U..C. 201 et seq.) is amended by adding

24 at the end thereof the following new section:
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1 SmEC. 281. RRGULATION OF ELECTRONIC PUBLISHING.

2 "(a) IN GENERAL.-(1) A Bell operating

3 company and any affiliate shall not engage in

4 the provision of electronic publishing that is

5 disseminated by means of such Bell operating

6 company's or any of its affiliates' basic tele-

7 phone service.

8 "(2) Nothing in this, section shall prohibit

9 a separated affiliate or electronic publishing

10 joint Venture from engaging in the provision

11 of electronic publishing or any other lawful

12 service in any area.

13 "(3) Nothing in this section shall prohibit

14 a Bell operating company or affiliate from en-

15 gaging in the provision of any lawful service

16 other than electronic publishing in any area

17 or from engaging in the provision of elec-

18 tronic publishing that is not disseminated by

19 means of such Bell operating company's or

20 any of its affiliates' basic telephone service.

21 "(b) SEPARATED AFFIjATE OR ELECTROmC

22 PUBLISHING JOINT VENTURE BEQUIuREM .- A

23 separated affiliate or electronic publishing

24 joint venture s7 all-

25 "(1) maintain books, records, and ac-

26 counts that are separate from those of
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1 the Bell operating company and from any

2 affilate and which record in accordance

3 with generally accepted accounting prin-

4 ciples all transactions, whether direct or

5 indirect, with the Bell operating com-

6 pany;

7 "(3) not incur debt in a manner that

8 would permit a creditor upon default to

9 have recourse to the assets of the Bell op-

10 erating company;

11 "() prepare financial statements that

12 are not consolidated with those of the

13 Bell operating company or an affiliate,

14 provided that consolidated statements

15 may also be prepared;

16 "(4) file with the Commispion annual

17 reports in a form Substantially equivalent

18 to the Form 10-K refarenced at 17 CYJ.L

19 249.310 as that section and form are in ef-

20 fect on the date of enactment;

21 "(5) after 1 year from the effective

22 date of this section, not hire as corporate

23 officers sales and marketing management

24 personnel whose responsibilities at the

25 separated affiiate or electronic publish-

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 153 1997



1 ing joint venture will include the geo

2 graphic area where the Bell operating

3 company provides basic telephone serv.

4 Ice, or network operations personnel

5 whose responsibilities at the separated

6 affiliate or electronic publishing Joint

7 venture would require dealing directly

8 with the Bell operating company, any

9 person who was employed by the Bell op-

10 erating company during the year preced-

11 Ing their date of hire, provided that this

12 requirement shall not apply to persons

13 subject to a collective bargaining agree.

14 ment that gives such persons rights to be

15 employed by a separated affiliate or elec-

16 tronic publishing joint venture of the Bell

17 operating company;

18 "(6) not provide any wireline tele-

1.9 phone exchange service in any telephone

20 exchange area where a Bell operating

21 company with which it is under common

22 ownership or control provides basic tele-

23 phone exchange service except on a re-

24 sale basis;
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1 V() not use the name, trademarks, or

2 service marks of an existing Bell operat-

3 ing company except for names, trade-

4 marks, or service marks that are or were

5 used in common with the entity that

6 owns or controls the Bell operating com-

7 pany

8 "(8) have performed annually by

9 March 31, or any other date prescribed

10 by the Commission, a compliance review

11 which-

12 "(A) must be conducted by an

13. independent entity which is subject

14 to professional, legal, and ethical obli-

15 gatlons for the purpose of determin-

16 ing compliance during the preceding

17 calendar year with any provision of

18 this section that imposes a require.

19 ment on such separated affiliate or

20 electronic publishing joint venture;

21 and

22 "(B) must be maintained by the

23 separated affiliate for a period of 5

24 years subject to review by any lawful

25 authority;
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1 "(9) within 90 days of receiving a re-

2 view described in paragraph (8), file a re-

3 port of such exceptions and any correc-

4 tive action with the Commission and

5 allow any person to inspect and copy

6 such report subject to reasonable safe.

7 guards to protect any proprietary infor-

8 mation contained in such report from

9 being used for purposes other than to en-

10 force or pursue remedies under this sec-

11 tion.

12 (c) BELL OPERATmNG COMPANY REQUIRE-

13 KNrs.-A Bell operating company under

14 common ownership or control with a sepa-

15 rated affiliate or electronic publishing joint

16 venture shall-

17 "(1) not provide a separated affiliate

18 any facilities, services, or basic telephone

19 service information unless it makes such

20 facilities, services, or information avail-

21 able to unaffilted entities upon request

22 and on the same terms and conditions;

23 "(2) carry out transactions with a sep.

24 arated affiliate in a manner equivalent to

25 the manner that unrelated parties would
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1 carry out independent transactions and

2 not based upon the affiliation;

3 "(3) carry out transactions with a sep-

4 arated affiliate, which involve the trans.

5 fer of personnel, assets, or anything of

6 value, pursuant to written contracts or

7 tariffs that are filed with the Commission

8 and made publicly available;

9 "(4) carry out transactions with a sep-

10 arated affiliate in a manner that is

11 auditable in accordance with generally

12 accepted accounting principles;

13 "(5) value any assets that are trans.

14 ferred to a separated affiliate at the

15 greater of net book cost or fair market

16 value;

17 "(6) value any assets that are trans-

18 ferred to it by its separated affiliate at

19 the lesser of net book cost or fair market

20 value;

21 "(7) except for-

22 "(A) instances where Commission

23 or State regulations permit in-arrears

24 payment for tariffed telecommuni-

25 cations services; or

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 157 1997



158

1 N(B) the investment by an affiliate

2 of dividends or profits derived from a

3 Bell operating company,

4 not provide debt or equity financing di-

5 rectly or indirectly to a separated afflli-

6 ate;

7 "(8) comply fully with all applicable

8 Commission and State cost allocation and

9 other accounting rules;

10 "(9) have performed annually by

II March 31, or any other date prescribed

12 by the Commission, a compliance review

13 which-

14 "(A) must be conducted by an

15 independent entity which is subject

16 to professional, legal, and ethical obli-

17 gations for the purpose of determin-

18 lng compliance during the preceding

19 calendar year with any provision of

20 this section that imposes a require-

21 ment on such Bell operating com-

22 pany; and

23 "(B) must be maintained by the

24 Bell operating company for a period
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1 of 5 years subject to review by any

2 lawful authority;

3 "(10) within 90 days of receiving a re-

4 view described in paragraph (9), file a re-

5 port of such exceptions and any correc-

6 tive action with the Commission and

7 allow any person to inspect and copy

8 such report subject to reasonable safe.

9 guards to protect any proprietary infor-

10 mation contained in sucb report from

11 being used for purposbs other than to en-
.12 force or pursue remedies under this sec-

13 tion;

14 "(11) if it provides facilities or serv-

15 ices for telecommunication, transmission,

16 billing and collection, or physical colloca-

17 tion to any electronic publisher, includ.

18 ing a separated affiliate, for use with or

19 in connection with the provision of elec-

20 tronic publishing that is disseminated by

21 -means of such Bell operating company's

22 or any of its affliates' basic telephone

23 service, provide to all other electronic

24 publishers the same type of facilities and

25 services on request, on the same terms
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1 and conditions or as required by the

2 Commission or a State, and unbundled

3 and individually tariffed to the smallest

4 extent that is technically feasible and

5 economically reasonable to provide;

6 "(12) provide network access and

7 interconnections for basic telephone

8 service to electronic publishers at any

9 technically feasible and economically rea-

10 sonable point. within the Bell operating

II company's network and at just and rea-

12 sonable rates that are tariffed (so long as

13 rates for such services are subject to reg-

14 ulation) and that are not higher on a per-

15 unit basis than those charged for such

16 services to any other electronic publisher

17 or any separated affliate engaged in

18 electronic publishing;

19 "(13) If prices for network access and

20 interconnection for basic telephone serv-

21 Ice are no longer subject to regulation,

22 provide electronic publishers such serv.

23 ices on the same terms and conditions as

24 a separated affiliate receives such serv-

25 ices,
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1 "(14) if any basic telephone service

2 used by electronic publishers ceases to

3 require a tariff, provide electronic pub.
4 lishers with such service on the same

5 terms and conditions as a separated affil.

6 late receives such service;

7 "(15) provide reasonable advance no-

s tification at the same time and on the

9 same terms to all affected electronic pub.

10 Ushers of information if such information

11 is within any one or more of the follow-

12 ing categories:

13 "(A) such information is nec-

14 essary for the transmission or routing

15 of information by an interconnected

16 electronic publisher;

17 "(B) such information is nec-

18 essary to ensure the interoperability

19 of an electronic publisher's and the

20 Bell operating company's networks;

21 or

22 "(C) such information concerns

23 changes in basic telephone service

24 network design and technical stand-

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 161 1997



162

1 ards which may affect the provision

2 of electronic publishing,

3 '(16) not directly or indirectly pro-

4 vide anything of monetary value to a sep-

5 arated affiliate unless in exchange for

6 consideration at least equal to the great-

7 er of its net book cost or fair market

8 value, except the investment by an affili-

9 ate of dividends or profits derived from a

10 Bell operating company,*
11 "(17) not discriminate in the presen-

12 tation or provision of any gateway for

13 electronic publishing services or any

14 electronic directory of information serv-

15 ices, which is provided over such Bell op-

16 erating company's basic telephone serv.

17 ice;

18 (18) have no directors, officers or

19 employees in common with a separated

20 affiliate;

21 '(19) not own any property in com-

22 mon with a separated affiliate;

23 0(20) not perform hiring or training of

24 personnel performed on behalf of a sepa-

25 rated affiliate;
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1 1"(21) not perform the purchasing, in.

2 stallation or maintenance of equipment

3 on behalf of a separated affiliate, except

4 for telephone service that it provides

5 under tariff or contract subject to the

6 provisions of this section; and

7 "(22) not perform research and devel-

8 opment on behalf of a separated affiliate.

9 "(d) CUgOMMR PROPRIETARY NETwoRK IN-

10 FORMATION.-A Bell operating company or any

11 affiliate shall not provide to any electronic

12 publisher, including a separated affiliate or

13 electronic publishing joint venture, customer

14 proprietary network information for use with

15 or in connection with the provision of elec-

16 tronic publishing that is dissminated by

17 means of such Bell operating company's or

18 any of Its affiliates' basic telephone service

19 that is not made available by the Bell operat-

20 ing company or affiliate to all electronic pub.

21 lishers on the same terms and conditions.

22 (e) CompLiANCE Wrr SAFEGUARDS.-A

23 Bell operating company, affiiate or its sepa-

24 rated affiliate is prohibited from acting in

25 concert with another Bell operating company
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1 or any entity in order to knowingly and will-

2 fully violate or evade the requirements of this

3 section.

4 "(f) TzmzpHoic OPERATING COMPANY Dm-

5 DENDS.-Nothing in this section shall prohibit

6 an affiliate from investing dividends derived

7 from a Bell operating company in its sepa-

S rated affdiate and subsections (i) and (j) of

9 this section shall not apply to any such invest-

10 ment.

11 "(g) JOINT MARKETING, ETc.-Except as

12 provided in subsection (h)-

13 "(1) a Bell operating company shall

14 not carry out any promotion, marketing,

15 sales, or advertising for or in conjunction

16 with a separated affiliate. •

17 "(2) A Bell operating company shall

18 not carry out any promotion, marketing,

19 sales, or advertising for or in conjunction

20 with an affiliate that is related to the pro-

21 vision of electronic publishing.

22 U(h) Pz m JoIr Acr-ivms.--

23 "(1) JOiNT Tin M..RKETING.-A Bell op-

24 erating company may provide inbound

25 telemarketing or referral services related
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1 to the provision of electronic publishing

2 for a separated aftiate, electronic pub-

3 lishing joint venture, affiliate, or naffihi.

4 ated electronic publisher, provided that

5 i such services are provided to a sepa-

6 rated affiliate, electronic publishing joint

7 venture, or affiliate, such services shall

8 be made available to all electronic pub.

9 lishers on request, on nondiscriminatory

10 terms, at compensatory prices, and sub-

11 ject to regulations of the Commission to

12 ensure that the Bell operating company's

13 method of providing telemarketing or re-

14 ferral and its price structure do not com-

15 petitively disadvantage any electronic

16 publishers regardless of size, including

17 those which do not use the Bell operating

18 company's telemarketing services.

19 I(2) TEAMING AnRANGmENTB,--A Bell

20 operating company may engage in non-

21 discriminatory teaming or business ar-

22 rangements to engage in electronic pub.

23 lishing with any separated affiliate or

24 with any other electronic publisher pro-

25 vided that the Bell operating company
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1 only provides facilities, services, and

2 basic telephone service information as

3 authorized by this section and provided

4 that the Bell operating company does not

5 own such teaming or business arrange-

6 ment.

7 "(S) EzcrRoMc PUDLIHUNG JONr vEN-

8 TUR.--A Bell operating company or af.

9 filiate may participate on a nonexclusive

10 basis in electronic publishing joint ven-

11 tures with entities that are not any Bell

12 operating company, affiliate, or sepa-

13 rated affiliate to provide electronic pub.

14 lishing services, providPJ that the Bell

15 operating company or affiliate has not

16 more than a 50 percent direct or indirect

17 equity interest (or the equivalent thereof)

18 or the right to more than 50 percent- of

19 the gross revenues under a revenue shar.

20 ing or royalty agreement in any elec-

21 tronic publishing joint venture. Officers

22 and employees of a Bell operating com-

23 pany or affiliate participating in an elec-

24 tronic publishing joint venture may not

25 have more than 50 percent of the voting
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1 control over the electronic publishing

2 joint venture. In the case of joint ven-

3 tures with small, local electronic publish.

4 ers, the Commission for good cause

5 shown may authorize the Bell operating

6 company or affiliate to have a larger eq-

7 uity interest, revenue share, or voting

8 control but not to exceed 80 percent. A

9 Bell operating company participating in

10 an electronic publishing joint venture

11 may provide promotion, marketing, sales,

12 or advertising personnel and services to

13 such joint venture.

14 () TRANSACTIONs RELATED TO THE PROVI-

15 ioN OF ELECONIC PUBLISHING BETWEEN A

16 TelZPHONE OPERATING COMPANY AND ANY AF-

17 FILIATz--

18 "(1) Any provision of facilities, serv-

19 ices or basic telephone service informa-

20 tion or any transfer of assets, personnel,

21 or anything of commercial or competitive

22 value from a Bell operating company to

23 any affiliate related to the provision of

24 electronic publishing shall be-
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1 "(A) recorded in the books and

2 records of each entity;

3 "(B) auditable in accordance with

4 generally accepted accounting prin-

5 ciples; and

6 "(C) pursuant to written contracts

7 or tariffs filed with the Commission

8 or a State and made publicly avail.

9 able.

10 "(2) Any transfer of assets directly re-

11 lated to the provision of electronic- pub--

12 lishing from a Bell operating company to

13 an affiliate shall be valued at the greater

14 of net book cost or fair market value. Any

15 transfer of assets related to the provision

16 of electronic publishing from an affiliate

17 to the Bell operating company shall be

18 valued at the lesser of net book cost or

19 fair market value.

20 "(3) A Bell operating company shall

21 not provide an affiliate any facilities,

22 services, or basic telephone service infor-

23 mation related to the provision of elec-

24 tronic publishing, which such affiliate

25 then directly or indirectly provides to a
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1 separated affiliate, and which is not

2 made available to unaffiliated companies

3 on the same terms and conditions.

4 '(J) TRANSACTIONS RJLATED TO THE PROVI-

5 mON OF ELECTROmC PUBLmmNG BETWEEN AN

6 AFFILITS AND A SEPARATED AFFnLATE.-

7 "(1) Any facilities, services, or basic

8 telephone service information provided

9 or any assets, personnel, or anything of

10 commercial or competitive value trans-

11 ferred, from a Bell operating company to

12 any affiliate as described in subsection (i)

13 and then provided or transferred to a

14 separated affiliate shall be-

15 "(A) recorded in the books and

16 records of each entity;

17 "(B) auditable in accordance with

18 generally accepted accounting prin.

19 ciples; and

20 "(C) pursuant to written contracts

21 or tariffs filed with the Commission

22 or a State and made publicly avail-

23 able.

24 "(2) Any transfer of assets directly re-

25 lated to the provision of electronic pub-
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1 lishing from a Bell operating company to

2 any affiliate as described in subsection (i)

3 and then transferred to a separated affili-

4 ate shall be valued at the greater of net

5 book cost or fair market value. Any trans-

6 fer of assets related to the provision of

7 electronic publishing from a separated

8 affiliate to any affiliate and then trans-

9 ferred to the Bell operating company as

10 described in subsection (i) shall be val.

11 ued at the lesser of net book cost or fair

12 market value.

13 "(3) An affiliate' shall not provide a

14 separated affiliate any facilities, services,

15 or basic telephone service information re-

16 lated to the provision of electronic pub.

17 lishing, which were provided to such af-

18 filiate directly or indirectly by a Bell op.

19 erating company, and which is not made

20 available to unaffilited companies on

21 the same terms and conditions.

22 "(k) OTmHR ELzCltONIC PUBLiSHER.--Ex-

23 cept as provided in subsection (h)(3)-

24 "(1) A Bell operating company shall

25 not have any officers, employees, prop-
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1 erty, or facilities in common with any en-

2 tity whose principal business is publish-

3 ing of which a part is electronic publish-

4 ing.

5 "(2) No officer or employee of a Bell

6 operating company shall serve as a direc-

7 tor of any entity whose principal busi-

8 ness is publishing of which a part is elec-

9 tronic publishing.

10 "(3) For the purposes of paragraphs

11 (1) and (2), a Bell operating company or

12 an affilate that owns an electronic pub-

13 lishing joint ventmre shall not be deemed

14 to be engaged in the electronic publish-

15 ing business solely because of such own-

16 ership.

17 "(4) A Bell operating company shall

18 not carry out-

19 "(A) any marketing or sales for

20 any entity that engages in electronic

21 publishing; or

22 "(B) any hiring of personnel, pur-

23 chasing, or production,

24 for any entity that engages in electronic

25 publishing.
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1 "(5) The Bell operating company shall

2 not provide any facilities, services, or

3 basic telephone service information to

4 any entity that engages in electronic pub.

5 lishing, for use with or in connection

6 with the provision of electronic publish.

7 ing that is seminated by means of such

8 Bel operating company's or any of its af.

9 filiates' basic telephone service, unless

10 equivalent facilities, services, or informa.

I tion are made available on equivalent

12 terms and conditions to alL

13 "() TRANsmTON-Any electronic publish.

14 Ing service being offered to the public by a

15 Bell operating company or affiliate on the

16 date of enactment of this section shall have

17 one year from such date of enactment to com-

18 ply with the requirements of this section.

19 "(m) SUNSET.-The provisions of this sec-

20 tion shall cease to apply to a Bell operating

21 company or Its affiliate or separated affiliate

22 in any telephone exchange area on June 30,

23 2000.

24 "(n) PRIVATE RIGHT OF ACTION.--
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1 "(1) Any person claiming that any act

2 or practice of any Bell operating corn-

3 pany, affiliate, or separated affiliate con.

4 stitutes a violation of this section may

5 file a complaint with the Commission or

6 bring suit as provided in section 207 of

7 the Communications Act of 1934 (47

8 U.S.C. 207), and such Bell operating com-

9 pany, affdiate, or separated affiliate shall

10 be liable as provided in section 206 of the

11 Communications Act of 1934, (47 U.S.C.

12 207): Provide4 however, That damages

13 may not be awarded for a violation that

14 is discovered by a compliance review as

15 required by subsection (b)(8) or (c)(9) of

16 this section and corrected within 90 days.

17 "(2) In addition to the provisions of

18 paragraph (1), any person claiming that

19 any act or practice of any Bell operating

20 company, affiliate, or separated affiliate

21 constitutes a violation of this section may

22 make application to the Commission for

23 an order to cease and desist such viola-

24 tion or may make application in any dis-

25 trict court of the United States of com-
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1 potent jurisdiction for an order enjoining

2 such act@ or practices or for an order

3 compelling compliance with such re-

4 quirement.

5 "(o) ANTrruwr LAws.-Nothing in this sec-

6 tion shall be construed to modify, impair, or

7 supersede the applicability of any of the anti-

8 trust laws (including title I of the Antitrust

9 and Communications Reform Act of 1994).

10 "(p) DFiNmoNs.-As used in this sec-

11 tion-

12 "(1) The term 'affiliate' means any en-

13 tity that, directly or indirectly, owns or

14 controls, is owned or controlled by, or is

15 under common ownership or control

16 with, a Bell operating company. Such

17 term shall not include a separated affihi-

18 ate.

19 "(2) The term %asic telephone service'

20 means any wireline telephone exchange

21 service, or a wireine telephone exchange

22 service facility, provided by a Bell operat-

23 ing company in a telephone exchange

24 area, except
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1 "(A) a competitive wireline tele-

2 phone exchange service provided in a

3 telephone exchange area where an.

4 other entity provides a wireline tele-

5 phone exchange service that was pro-

6 vided on January 1, 1984, and

7 "(B) wireless telephone exchange

8 service provided by an affiliate that

9 is required by the Commission to be a

10 corporate entity separate from the

11 Bell operating company.

12 "(3) The term 'basic telephone service

13 information' means network and cus-

14 tomer information of a Bell operating

15 company and other information acquired

16 by a Bell operating company as a result

17 of Its engaging in the provision of basic

18 telephone service.

19 "(4) The term $control' has the mean-

20 ing that it has in 17 C.].R. 240.12b-2, the

21 regulations promulgated by the Securi-

22 ties and Exchange Commission pursuant

23 to the Securities Exchange Act of 1934 (15

24 U.S.C. 78a et seq.) or any successor provi-

25 sion to such section.
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1 "(5) The term 'customer proprietary

2 network information' means-

3 "(A) information which-

4 "() relates to the quantity,

5 technical configuration, type, des.

6 tination, and amount of use of

7 telephone exchange service or

8 interexchange telephone service

9 subscribed to by any customer of

10 a Bell operating company, and

I I "(fU) is available to the Bell op-

12 erating company by virtue of the

13 telephone company-customer re-

14 lationship; and

15 "(B) information contained in the

16 bills for telephone exchange service

17 or interexchange telephone service

18 received by a customer of a Bell oper-

19 ating company.

20 "(6)(A) The term 'electronic publish-

21 ing' means the dissemination, provision,

22 publication, or sale to an unaffiliated en-

23 tity or person, using a Bell operating

24 company's basic telephone service, of-

25 "(i) news or entertainment;

HeinOnline  -- 5 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 176 1997



177

1 (ii) business, financial, legal,

2 consumer, or credit material;

3 N(i) editorials;

14 "(iv) columns;

5 6 (v) sports reporting;

6 "(vi) features;

7 U(vii) advertising;,

8 (vii) photos or images;

9 "(ix) archival or research mate-

10 ria;

11 "(x) legal notices or public

12 records;

13 "(xi) scientific, educational, in.

14 structional, technical, professional,

15 trade, or other literary materials; or

16 "(xi) other like or smfilar infor-

17 mation.

18 "(B) The term 'electronic publishing'

19 shall not include the following network

20 services:

21 () Information access as that

22 term is defined by the Modification of

23 Final Judgment.

24 "(ii) The transmission of informa.

25 tlon as a common carrier.
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1 "(i) The transmission of informa.

2 tion as part of a gateway to an infor-

3 mation service that does not involve

4 the generation or alteration of the

5 content of information, including

6 data transmision, address trans.

7 lation, protocol conversion, billing

8 management, introductory informa.

9 tion content, and navigational sys-

10 tems that enable users to access elec-

i I tronic publishing services, which do

12 not affect the presentation of such

13 electronic publishing services to

14 users.

15 6(iv) Voice storage and retrieval

16 services, including voice messaging

17 and electronic mail services.

18 (v) Level 2 gateway services as

19 those services are defined by the

20 Commission's Second Report and

21 Order, Recommendation to Congress

22 and Second Further Notice of Pro-

23 posed Rulemaking in CC Docket No.

24 87-266 dated August 14, 1992.
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1 (vi) Data processing services that

2 do not involve the generation or al-

3 teration of the content of informa.

4 tion.

5 "(vii) Transaction proceiising sys.

6 tems that do not involve the genera.

7 tion or alteration of the content of in.

8 formation.

9 "(viii) Electronic billing or adver.

10 tising of a Bell operating company's

11 regulated telecommunications serv-

12. ices.

13 "(ix) Language translation.

14 N(x) Conversion of data from one

15 format to another.

16 "(x) The provision of Jnformation

17 necessary for the management, con-

18 trol, or operatio, of a telephone com-

19 pany telecommunications system.

20 "(zii) The provision of directory

21 assistance that provides names, ad-

22 dresses, and telephone numbers and

23 does not include advertising.

24 "(xiii) Caller identifiCation serv-

25 ices.
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1 "(xiv) Repair and provisioning

2 databases for telephone company op.

3 erations

4 "(xv) Credit card and billing vai-

5 dation for telephone company oper-

6 atlons

7 "(xvi) 911-E and other emergency

8 assistance databases.

9 "(xvii) Any other network service

10 of a type that is like or similar to

11 these network services and that does

12 not involve the generation or alter-

13 ation of the content of information.

14 "(xviii) Any upgrades to these net-

15 work services that do not involve the

16 generation or alteration of the con-

17 tent of information.

18 "(C) The term 'electronic publishing'

19 also shall not include-

20 (i) full motion video entertain-

21 ment on demand; and

22 "(ii) video programming as de-

23 fined in section 602 of the Commu-

24 nications Act of 1934.
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1 "(7) The term 'electronic publishing

2 joint venture' means a joint venture

3 owned by a Bell operating company or af.

4 flate that engages in the provision of

5 electronic publishing which is dissemi.

6 nated by means of such Bell operating

7 company's or any of its affiliates' basic

8 telephone service.

9 "(8) The term 'entity' means any orga-

10 nization, and includes corporations, part-

11 nerships, sole proprietorships, associa-

12 tions, and joint ventures.

13 "(9) The term 'inbound telemarketing'

14 means the marketing of property, goods,

15 or services by telephone to a customer or

16 potential customer who initiated the calL

17 "(10) The term 'own' with respect to

18 an entity means to have a direct or indi-

19 rect equity interest (or the equivalent

20 thereof) of more than 10 percent of an en-

21 tity, or the right to more than 10 percent

22 of the gross revenues of an entity under

23 a revenue sharing or royalty agreement.

24 "(11) The term 'separated affliate'

25 means a corporation under common own-
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1 ership or control with a Bell operating

2 company that does not own or control a

3 Bell operating company and is not owned

4 or controlled by a Bell operating com-

5 pany and that engages in the provision of

6 electronic publishing which is dissemi-

7 nated by means of such Bell operating

8 company's or any of its affiliates' basic

9 telephone service.

10 "(12) The term 'Bell operating com-

11 pany' means the corporations subject to

12 the Modification of Final Judgment and

13 listed in Appendix A thereof, or any en-

14 tity owned or controlled by such corpora-

15 tion, or any successor or assign of such

16 corporation, but does not include an elec-

17 tronic publishing joint venture owned by

18 such corporation or entity.".

Amend the title of the bill so as to read: "A bill to
supersede the Modification of Final Judgment entered
August 24, 1982, in the antitrust action styled United
States v. Western Electric, Civil Action No. 82-0192,
United States District Court for the District of Colum-
bia; to amend the Communications Act of 1934 to regu-
late the manufacturing of Bell operating companies; and
for other purposes.".
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