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1o the Hon. COMMITTEES ON PATENTS of the
Senate and House of Representatives.of the United Slates :

The undersigned, 2 Committee appointed at a meeting
of the Solicitors and Attorneys practicing before the U.
S. Patent Otfhce, to represent their interests before you m
view of proposed changes in the existing patentsystem, beg
leave to present the following considerations to your notice
in reference to some of the modifications of the patent
law which have been suggested by the Commissioner of
Patents in his last annual report, and in the projet of a law
which he has submitted to you.

We beg to say at the outset that we entertain for the
present Commissioner of Patents unfeigned respect and
regard. Hisuniform courtesy and urbanity, as well as the
ability, industry, and promptitude with which he discharges
the duties of his onerous and responsible office, have at-
tracted our admiration; and we sincerely regret that it has
not been in our power to agree with him in the views he
entertains of the most proper mode -of correcting the ex-
isting defects in our patent system. We have deemed 1t
our duty to our own convictions to present to you some of
the reasons which have induced us to differ from the Com-
missioner in regard to some of the proposed changes, and,
representing as we do by far the greater proportion of the
patent business of the country, we hope to secure for our
representations the candid consideration of the Commltt-ues
charged with the revision of the law,
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The points on which we differ more or less widely with
the Commissioner are those in reference to

1. Reports aud Drawings.

2. Rules. '

3. The Question of Abandonment.
4. Abgclition of Appeale.

5. Ineissucs.

The importance of the interests involved in any change
of the patent law need scarcely be insisted upon. The
number of applications for patents has increased to
twenty thousand per annum, and the pecuniary inter-
ests involved have increased 1n a still greater ratio; for
with the growth of our manufacturing interests, 1t is not at
all uncommon now to find establishments having from half
2 million to several millions of dollars capital employed ;
and there is scarcely a single manufacturing interest or
establishment in the country to-day, that is not based
upon one or more patents. Take, as an illustration, the
Union Metallic Cartridge Company, which employs 300
operatives, thelr works covering five acres of ground,
and in which they have invested half a million of cash eapi-
tal, and that for the manufacture of so small an article as
the copper cartridge; or the Remington Gun Factory,
employing over a thousand hands, and involving a capital
of at least two millions; or the Burnside Co.; the Win-
chester Co.; the Sharp Co.; or going westward, take the
great manufacturing establishments which supply the im-
manse West with its agricultural implements—the plows,
the cultivators, the drills, and reapers, and threshers—
without which the West would soon cease to be the
‘“ granary of the world,” and the business of every one of
which 1s based upon patents. Take any of these, and mul-
tiply 1ts capital and its products by the number of similar
establishinents in the entire country, and an approximate
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idea may then be formed of the vastuess of the intereasts
which are almost wholly based upon patents, and which
the preposed legislation is to affect. ‘

"= 1 T T

I. REPORTS AND DRAWINGS.

With reference to the proposed change in sec. 9, which
aboligshes the publication of the illustrated or Mechanieal
Reports of the Paient Office, we apprehend there will be
great objection on the part of the inventors and the public
generally: buf if the full specifications and illustrations
can be made available to the publie, we think the plan a
good one. At the same time we beg to suggest, that it is
still an open question, whether there is not a better plan
than photography for this purpose; and further, that
whatever plan 18 adopted, it ought either to be conducted
by the Odhice itself, or, like other contracts, be let to the
lowest responsible and competent bidder.

To the change proposed in section 26, hy which the
Otfice, inst.ad of the applicant, 1s to furnish the duplicate
drawing, we strongly object, for several reasons: It is of
course ynderstood, that if furnished by the Office, it will
be a photograph, on paper. These are {ar less durable
than the linen tracings now furnished, and very few inven-
tors are willing to accept of them, as they soon become
mutilated and destreyed, thus rendering the patent com-
paratively useless, and necessitating the expense of pro-
curing new copies. These photographs are not colored,
and hence do not illusirate the invention as colored
tracings do. Besides, it is impossible to conduct the rpo-
secution of cases, especially since the adoption of the rnle
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by the Office refusing permission {or the return of any of
the papers, without having this duplicate drawing to com-
pare with the references, and to amend by, as may be re-
quired by the action of the Office. As now practiced, this
is all accomplished by the applicant’s making the dupli-
cate drawing at a trifling expense, by tracing it from the
original, and retaining it in his possession until the case is
passed for issue. The proposed change would add to the
expense, and the drawing, when the patent issued, would
be far less durable and not as good in the way of illus-
trating the invention. For these reasons we trust that the

change will not be made.

1. RULES.

The proposed legislation embraces a provision granting
to the Commissioner, without qualification or limitation,
power to malke rules to “regulate procecdings” in the
Office.

The right to make rules, in accordance with law, to
facilitate the discharge of official duties preseribed by lax,
necessarily inheres in every administrative officer having
the control of subordinates who are to act as his agents in
the execution of the law. But to incorporate in {he statute
an unlimited authority to prescribe rules to regulate all
proceedings is, in our judgment, to clothe the Commis-
sioner with a dangerous power. It practically confers
. upon him the authority to legislate in all doubiful cases
not distinetly provided for by statute.

In existing statutes the Commissioner is authorized, by
the 12th section of the act of 1839 and the st section of
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the act of 1861, to make regulations respecting the taking
of testimony in cases pending in the Patent Office; and
by the 2d section of the act of 1861 to prescribe rules for
the examiners-ii-chief.

Under the authority last named, rules are now in force
which amount to nothing less than legislation on one of
the most delicate and difficult questions which can arise
in pateat cases, viz., that of abandonment.

ixcept in the case of two years public wse prior to ap-
plication for a patent, thie law has left this question open,
to be settled by the Courts upon a consideration of the
facts of each case in which it may be raised. But by the
rules referred to, which we quote in full below, it is di-
rected that abandonment shall be presumed in certain
cases where the statute 18 silent, and thus an important
change 11 the law 1s made under the guise of prescribing
rules to regulate proceedings.

The rules to which we refer ave as follows :

DEPARTMENT OF THE INTERIOR,

Patert Office,
Washingéon, D. C., Jan. 21, 1870.

GerTLEMEN: The rule which I have adopied for the
guidance of the Office, in relation to withdrawn and re-
jected cases i8 as follows:

1st. Where a fee 18 withdrawn and the fee is returned,
and no application 18 made for more than two years after
t{:le vgithdrawal, the application is to be deemed aban-
doned.

2d. When a case 1s rejected, and no action is taken by
the applicant for more thaa tive years, and meanwhile the
invention goes into public use, or is patented, or is em-
bodied in other applications, whether patented or not, the
original application cannot be revived, although it may
atill form a good reference to the subsequent applicant.

3d. Where a case 18 rejected and nc ~ction is taken by
the ap]}]ﬂica.nt for more than two years, vnd it does not ap-
pear that the invention has gone into p.blic use, or been
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incorporated in subsequent patents or applications, the
appiicant will be required, when asking further action, to
file an aflidavit giving reasons for the delay, and stating,
that to the best of his knowledge and belief, that the in-
venticn is not in public use at the time that he seeks such

further action.
Very respectiully,
Your obedient servant,
SAM'L 8. KISHER,

Commissioner.

Mess, 8. H. HobaEs, i
S. C. Fessexoex, and > Ex'rs-in-Chief.
R. L. B. CLark, )

It will be seen that these rules arz addressed to the
board of examiners-in-chief, the tribunal established within
the Patent Office for hearing and deciding appeals from
the decisions of the primary examiners. The exawainers
composing this tribunul, in order that they may be inde-
pendent judicial oflicers, hold their places directly from
the President, and not from the Commissioner of Patents,
who can only overrule them when their judgments come
vegularly before him on appeal. It i1s true that the law
requires that the “said examiners-in-chief shall be gov-
erned in their action by the rules to be prescribed by the
Commissioner of Patents,” (2d sec. act of 1861,) but it has
not been supposed that Congress by that language intended
to give the Commissioner the power to control in advance
the judgments of this board on questions of law arising
1n appeals coming before them for decision. The rules
referred to .in this section, are evidently intended to be
mere regalations of the course of business, and not rules
to restrict the right of applicants to come before the ap-
peal board, and to prescribe the interpretations of law by
which the board must be guided in its decisions.

The rules quoted above are also made binding on the
primary examiners, and thus an application for a patent,
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although ostensibly subjected to the ]udgment of three

~ distinet tribunais in the Office, is really acted on by but a

single will, and the provision for an appesl within the
Office becomes a practical nullity. The examiner must
decide as the Commissioner directs; the appeal boaid,
also, must decide as the Commissioner directs, and from
the board an appeal lies to the Comnzissioner in person.
If; as 13 proposed, all appeal from the Cormmissioner to &
superior tribunal is cut off, the Commissioner can, under
the plea of making rules, concentrate in his hands all
power over the grant of patents. In the hands of an un-
scrupulous man, such unrestricted anthority would, in cur
Judgnent, be dangerous to the inventive interests of the
country, and we think we are justified in asking that the
power of making rules may be very carefully guarded.

1II. ABANDONMENT.

L Fr

This 15 one of the most delicate and difficult subjects
that come within the purview of the patent law, and one
wh'ch is less regulated by statute than almost any other.
Some of the rules on this subject which now exist, or
which have been recently proposecd, seem impertect and
even objectionable, as we shall more particularly point out
as we proceed. |

And first we shall refer to the abandonment which 1s
contemplated in the 23d section of the revision which 18
compounded of the 7th section of the act of 1836 and of
the 7Tth section of the act of 1839, . This is, however, done
1n such a way as may very possibly lead to a great change
inn the rule heretofore followed on this subject. The law,

as thus far understood and administered, does not contem-
2

W,
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plaie that the Patent Oflice shall interposc the objection of
abandonment except in cages which admit of no reasonable
doubt. The decision of such questions in other cases has
beeu left to courts and juries,

But, taken in connection with the surroundings in this
23d scetion, we believe the examiners in the Patent Office
will teel called upon to weigh deliberately every question of
this kind that may present itself, and to decide 1t upon the
mere preponderance of the testimony in cach particular
case. This we think should be avoided, and to that end
we propose an amendment ot this section so that it may
read as fcllows

~dEe 23, Any person who has invented or discovered
any new and usetul art, maehine, manufacture, or compo-
sition of matter, or any new and usetul improvement
thereot, not known or used by others in this country be-
tore his invention or discovery thercof, and not at the time
patented or deseribed in any printed publication in this or
any foreign country, may, upon payment of the duty re-

quired hy law and other duc proceedings had, obtain a
patent therctor, unfess it shall appear that the invention
had been 1n pnl)lu- use or on sale with the consent of’ the

Inventor (written or implied) more than two years prior to
his application, or unless 1t shall appear from the admis-
sion of the Inventor himself] o1 froin other conclusive tes-
timony, that the invention Tias heen abandoned or dedi-

cated to the public.”

But & much more important branch of this subject of
abandonment grows out of’ the delays which are of such
irequent occurrcnce in the Patent Oflice, while cases
arc pending therein.  These are now left in the most ex-
traordinary uncertainty and contusion. The least import-
ant subdivision of this class, and that which called least
for a remedy, was provided for by the act of 1861, and re-
lates to those delays which sometimes occur after the filing
of the petition and betore the completion of the applica-

tiomn.
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The Comunigsioner of Patents now proposes to cut down
this limitation of two years so that it shall be only six
months, This limitation is, we think, guite too narrow.
In fact, we see no reason why abandonment should be in.
ferred any sconer after a petition has been filed in the
Office, than after the inventor has put his invention into
public use without filing a petition. We therefore prefer
to have the two-year limitation in this ease remain just as
1t was left by the act of 1861.

But cases'very frequently present themselves wherein,
after an application has been completed and been acted
upon, it has been allowed to slumber for years without
any further step Being taken by the apvhicant. Sometimes
applications have been withdrawn with a view of filing
them anew in a modified forin, and have then remained
for a long time unreturned.

In all these cases, there has been no established practice,
or recognized rnle in relation to them.. The examiners
in charge, the board of appeals, the difterent Commis-
stoners, and the several Judges of the Supreme Court of
the District, have each followed different rules of decision,
so that applications preeisely alike in prineiple, are some-
times allowed and sometimes rejected. This state of
things 18 wholly incompatible with a well-regulated sys-
tem of patent law under any government, and especially
under one like ouvs.

The Commissioner of Patents seeimns fully alive to the
necessity of a remedy for this evil. DBut one great objec-
tion we entertain against the rules he hasrecently adopted
for that purpose 1s, that they seem to us to be legislative
in their character. We do not object, in the main, to the
Iimitations he has preseribed, but we think they should
he fixed by act of Ceugress, and not left to the changing
views of future Commiscioners,

But a much more important objection is founded on the
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fact that the limitations fixed by him ave all retroactive
and flexible., Sach rulesare opposed to the spirit of our
mstitutions,  Iixisting rights ought not to be suddenly
annililated. The parties interested should have a reason-
able time within which to accommodate themselves to the
changes prescribed, except in some extreme cases where
Jong lapse of time raises a just presumption that the right
in question has been abandoned.

It was for this reason that the aet of 1861, which required
an application to be completed within two yéars after the
filing of the petition, declaves that all pending applicaticns
shall he regarded and treated as though such petition had
been filed at the date of the passage of that act. The law
did not prejudicially afteet any pending ease.

In order to apply the same principle to the changes now
contemplated, we propose the following amendment of the
existing law:

SecTIoN 31.—CoMpLETION, DPROSECUTION, AND ABANDON-
MENT oF (CAsES.

Hrase seetion 31, and 1nsert as follows:

First. Kvery application for a patent must be prepared
for examin: 1t1011 within two vears after the filing of the
petition thereln.

Sccond. When any application has been, or shall hereatter
be withdrawn from the Office, witli a view of filing the
same anew, such new a.pplicatiou must be filed within two
years after such withdrawal.

Third. Whenever there has beei, or shall hereafter be a
rejection of an applieation, or other action had by the Oftice
thereon, the applicant must prepare his case for further
action within two years thereafter.

In default of a compliance with ecither of the above rules
the invention then sought to be patented shall be regarded
as abandoned to the publie, subjeet, however, to the fol-
lowing conditions and (ualifieations, to wit:

1st. The Commissioner of Patents may enlarge the
time prescribed i any of the foregoing cases, provlded
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application for such enlargement be made before the time
thus fixed shall have elapsed, and satisfactory reasons given
theretor. |

2d.  When the withdrawal 2bove contemplated has
Lkeretolore been made, there shall be allowed not less than
six months, after the passage of this act, within which to
file the new application, except as hereinafter otherwise
provided.

3d. When the rejeetion or decision has been hereto-
fore made, the applicant shall have not less than six months,
after the passage of this act, within which to prepure his
case for further ofticial action by filing a new application,
or otherwise, according to circumstances, except as here-
inafter provided. '

4th. Nothing herein contained is intended to prevent ov
change the eficets of an actual abandonment of any mven-
tion, but only to prescribe the rules of abandonment by
merc iapse of time.

And 1 all eases, a tapse of five years subsequent to any
withdrawal, and before filing a new application, or the
lapse of ten years subsequent to any rejection or other ae-
tion by the Office, and before the preparation of the case
for the further official action, shall be conclusive evidence
of an intentlon to abandon the invention to the public.

Provided, however, that if, after a withdrawal, a new
application shall have been filed prior to the fivst day of
January, 1870 : or, if after a vejection, or other official ac-
tion, the case shall have been prepared for such further
action prior to the said first day of January, mere lapse of
time shall be no ground of objection to the granting of the
patent, or to its validity when granted.

We believe the above amendment would eftectually
provide for all the cases now in the Office, and although
some of them may appear very libeval, it is better to err
on that side than on 1its opposite. No mischievous prece-
dent will thereby be established, inasmuch as the Office
will soon be cleared of the few cases that wiil be found
patentable under these rules, and the door will be effectu-
ally closed against the mischiefs aud uncertainties of the

" future, coming from these sources.
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But as the rules above proposed, would authorize the
granting of some patents which have been lylng many
years in the Office, a hardship might be wronght to many
who in the mean time may, with honest 1ntent, have pur-
chased or constructed the thing sought to be patented. To
prevent this, we propose an amendment of section 86, of
the revision, so that it shall read as follows:

‘“Sec. 36. Lvery person who may have purchased or
constructed any newly-invented or discovered machine o
other patentable article, prior i the date of a patent therefor,
shall have the right to use, and vend to others to Le used,
the specific thing so made or purchased without liability
therefor, except i cases where a knowledge ..f the inven-
tiou shall have been obtained surreptitiously, or where
the subject matter of such patent shall have been con-
structed or obiained with a view to defraud or injure the
original and first inventor thereof. But this right so to use
the thing patented shall not extend to the continued use
of an art or process m which any person may have en-
gaged before the said date of the patent, and shall only
enable bim to complete the specific operation or under-
taking 1 which he shall have previously engaged.”

1V. ABOLITION OF APPEALS.

The change ‘proposed in reference to appeals, is most
radical and sweeping. It a is change which, like most of
the proposed changes in the law, tends to limit and restrict
the rights and remedics, now secured by law, to inventors ; but
this 18 more sweeping and vital than any of the other pro-
posed changes.

The right of appeal from the decision of the Commis-
sioner to a judicial tribunal, was carefully provided for in
the act of 1836, which was the basis of our present “Amer-
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1can aystem,” so highly and justiy praised by the Com-
missioner i bis recent report, That right of appeal was
still further cxtended by the act of 1839; and as the acts
of 1836-"7-"9, were all framed by Commissioner Tilsworth,
who may be justly styled the father of the American sys-
tem, and than whom no man was better qualified to judge
of the necessities of the case, 1t 18 to be presumed there
was good and suilicient reason for bestowing the right,
1f there was good reason for this right of appeal then,
when the nammber of applieations was but a few hundred
per annum, and the Commissioner could.give his person-
al attention to each case, how much more is it necessary
new, when the number of applications has increased to
twenty thousand a year, not one in a hiundred of which he
¢ver sees, except to sign his nane to a blank fiiled out by
some clerk; and when, too, the pecuniary interests in-
volved are a thousand fold what they were then. And
why ig the abolition of this right of appeal proposed?
The Commissioner In his report bas devoted considerable
space to this subject; and as he has made 1t the leading
subject, so far as changes in the law are councerncd, it 13
to be presumed that he has assigned the very strongest
reasons he could adduce for the change. Let us see what
they are.

First. He says it is believed that Congress mewnt to
repeal it,” but at the same time he admits that the Attor-
ney General holds that the appeal fee 1s still payable tfrom
the Patent fund. The latter part of the statement 18 a
full answer to the former, for the Attorney General would
hardly hold that the fee was payable when the appeal
itself was intended by the law to he abolished ; especially
as the law referred to, did rvepeal the former schedulg of
fees, and establish another in which the appeal fee was
not mentioned, while the appeal itself was not referred

48 TR
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to. We do not know to whom the Commissioner refors
as beheving it was intended to repeal that provision; for
surely, the Attorney General did not 30 believe, not a sin-
gle inventor or Patent solicitor so belicves, nor has the
Commissiener always so held; for he has himself recom-
mended sueh appeals, and, until quite recently, acknow-
ledged their legality and binding foree upon him.

Sceond. e says three appeals are already provided for.
This is not strictly correct. The sccond hearing before
the examiner is not an appeal to a higher tribunal at all,
it 1s siinply a re-examination, cither with or without an
amendment of the specitication and elaims, as provided
for m the 7th see. of the original act of 1836.

That which he calls the second appeal from the exami-
ner to the examiners-in-chief] is really the first appeal, for
which the applicant is now, by section 1, of act of 18686,
required to pay an additional fee of $10. Originally
the applicant could appeal direct to the Commissioner
from the exar iner, without paying any fee.  Prior to the
act of 1861, the Commissioner, without any speeial au-
thority of law, had, in 1857, already established an appeal
board composed of three of the most experienced exami-
ners, to whom cases were referred without any fee; and
from them the case was carried, also without any fee, to the
Commissioner in person, who ecither reversed or affirmed
their decision or report, as he saw fit. An appeal lay, by
act of 1836, to a speeial board, for which board, section
11, of the act of 1839, substituted the Chief Justiee of the
United States Court tor the District 6f Columbia, and by
act of 1852, like jurisdietion of appeals was extended to
the Associate Justices of said Court: this change being
made, simply beeanse of the age and Infirmity of the
then Chief Justice Cranch.  The only change effected by
the act of 1861, was to legalize the board of examiners-in-
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chief, which had previously existed without any positive
authority of iaw, and to recognise them and the primary
cxaminers as “ independent jadicisl officers,” by requiring
the appeal to be taken from the examiners to the board,
then from the board to the Commisst ner, and requirving
an additionol’ fec of $20 for this last appeal; the appeal
from the Commissioner to the Judges, being left as it w3
fixed by the acty of 1839 and 1852.

It will thus be seen that there are really but two ap-
peals in the office, first, from the primary examiner to
the examiners-in-chief, second, from the examiners-in-
chief to the Comniissioner, and that to each of these asep-
arate fee has been added. We have now the same num-
ber of appeals by law that we had prior to 1861, with the
addition of two appeal fees. This idea of the Commissioner’s,
about the number of appeals, moreover, is based upon the
supposttion that the primary examiners, and the board of
examiners-in-chief, arc “independent judicial officers” as
described by his honor, Judge Dunlop, in the case of
onowden vs, Plerce i 1861, Law’s Digest, p. 812, secs. 6,7,
8, 9. If they arc not independent tribunals, then the idea
of an appeal 1s a mere farce. What the practice is will
appear hereafter. "

T'hird. The Commissinner further alleges that there is
Do “ propriety” in this summary appeal from an executive
to a judicial tribunal ; and that, at any rate, it 18 not allowed
in the case of other bureaus. To this we reply, that his
most distinguished predecessor, Commissioner Kllsworth,
the father of our “ American system,” thought that there
was great propriety in it; and that Congress evidently
coincided in that view, inasmuch as they embodied it in
the law ; and further, that with all the subsequent changes
in the law in other respects, that feature has not only been

carefully retained, but has been enlarged by subsequent
3
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acts, at different sessions, We submit, theretore, that this
charge of impropriety is not justified.

(n the contrary, speaking with the experience of many
years, and under many different Comunissioners, we give
it as our deliberate judgment, not only that there is pro-
priety in it, but also that there is an absolute necessity
for it.

The statement that sueh an appeal is 0t allowed from
other hurcaus has several answers:

1. The idea conveyed that there i3 no appeal m the other
bureaus is not correct; as in all cases there 1s first an ap-
peal from the clerk, chief, or head of division, having the
matter in charge, o the Commissioner or head of the
bureau, and then an appeal from this latter to the Seere-
tary or head of Department to which the burcau belongs;
and both of these appeals (though with:out speeial authority
of law) exisl in practice, and that, too, without the payment of
any appeal fee.  In the IPatent Office no such appeal to the
Secretary exists, *

2. There is an obvious re.son why this ayppeal should
exist in the case of the Patent Office, even if 1t did not
exist 1n the other bureuus. The guestions to be decided,
and the duties to be performed are eutirely distinet and
different in their chavacter fro.m those of any of the other
bureaus. In the latter, the duties are almost wholly and
simply clerical.  In them almost any person who ean write
a good hand and possesses ordinary business qualifications
caun perform the duties. Not so iu the Patent Ofhce, as
every one knows. There, the duties are ot a most com-
prehensive and extraordinary character, extending over
and ranging through the boandless ficlds of human knowl-
edge—the entire range of the arts and seciences.

This difference in the character of the duties 1o be per-
formed is clearly shown by the Commissioner in his report,
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where, under the head of  Qualifications of Examiners,’”
he has set forth the importance and the difficulty of pro-
curing competent men for these positions.

On this subject, his predecessor, Commissioner ioote,
1n his report for 1868, p. 3, uses thie language:

‘“ An examiner’s decision invoives nice questions of law,
of seience, and of mechanics, The more recondite prin-
cinles upon whiel depend the practical sitecess of processes
and m: rehinery must be familiar to him. Large amounts
of property often depend, directly or 111d11*ec-t15, upon his
action. The ability and acquirements necessary to the
proper discharge of his duties must be of a high order—

scarcely less than those we expect In 2 judge in “the Ingher
courts of law.”

(See also the report of Commissioner Mason, for 1855,
vol. 1, pp. 4, 5, and 6.) |

It was for this very reason, of tie difference in the char-
acter of the questions to be decided, and of the duties to
be performed—which decisions and duties always involve
more or less legal questions, often the construection of the
law itself, as applicable to the facts of a particular case; it
was this reason, we say, that induced Congress to provide
speclally for this appeal from an executive to a judicial
tribunal, and in which we contend there i1s an obvious
‘¢ propriety.”’

3. Again: in most of the Departments there is a law offi-
cer—a solicitor—to whom all legal or doubtful questionsare
referred. No such officer is provided for the Patent Office;
and as there are questions of law, as well as of fact, in
patent cases, there is great propriety in having them deter-
mined by a judicial tribunal.

4. There is still another reason: Of all rights in proper-
ty, that of patents is most intangible, the easiest infringed
upon, and necessarily the most subject to litigation. It
is not bke a house or pigee of land—Ilike a coat or other
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personal property, that the owner may hoid by possession.
A resort to the courts is his only remedy; and inasmuch
as large 1nterests are frequently involved in the vahdity of
a patent, and it is desirable for the encouragement, growth,
and pervianency of the manufacturing interests of the
country that patents, which are their busis, should be ren-
dered as free frem invalidating defects as possible; for
that redson, also, it is specially desirable, and highly pro-
per, that they should be subjected to the examination of,
and be passed upon by a judicial mind. Hence it was,
that the original acts of 1790 and of 1793, made the Attor-
ney General—the law officer of the General Government—
one of the board tc grant patents, and he so continued up
to 1836, when the present system was adopted.

Fourth. The Commissioner argues that as the appeal may
be taken to either of the four judges, they may, or have
decided differently on the same question. This, if an ax-
gument at all, iy an argument not against appeals, but
rather against the details of the present system of appcals
It may be a reason why the law should be changed in
that particular, but not why the appeal itself should bhe
abolished.

The same argument would apply as a reason why there
ghould be no appeals to the various circuit and district
courts, both State and Federal; for, is there not the same
possibility that judges in the various circuits and districts
may decide differently on the same. question? Indeed, is
there not even more probability that judges in separate
districts or courts would do so, than that the different
judges of the same court would do so? It is just as much
of an argument against appeals to the Commissioner, for
the record will show full as many, if not more, conflicting
decisions made by them than have ever been made by the
different judges.
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We apprehend, however, that here, ag in all other judicial
decisions, each casc 18 decided upon its own merits and
the facts of the particular case; and that, therefore, before.
we can justly assert that the various decisions do confliet,
we must know just what were the facts and circumstances
of the various cases.

Fifth. He asserts that the payment of the judges by
fees tends to increase appeals. |

This, like the former, is an objection to the system or
plan, and 18 no argument against the right or justice of
the appeal itself. Inasmuch as the judge receives the
same fee, whichever way he decides, it must be remotely,
1f at all, that 1t has any such tendency.

The same objection might be urged against the appeals
to the board, and also to himself; for the more favorable
decisions, the more appeals there will be likely to be, ac-
- cording to this theory.

If it be sald that in their case the fees do not go to
them personally, we reply, that they are personally inter-
ested in making the accumulation of the patent fund as
large as possible, especially the Coramissioner, who has
the disposition of it.

For ourselves, however,we put aside all such arguments
or insinuations, come from whatever source they may.
We prefer to believe that all these tribunals, from the
primary examiners to the judges, are actuated by higher,
nobler, and more just motives; that they make their deci-
sions hecause they believe them to be just and right,

and strictly in accordance with the law and the facts of
the cases.

Sizth. The Commissioner urges that the tendency of
such jurisdiction 1s to exiend itself. In our experience
during years of practice, we have not found 1t so.

The jurisdiction claimed and exercigsed by the judges
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now, is precisely the same that it has been ever gince the
creation of the law. It may be that in some particular
case, a judge has exceeded his authority, or made & deci-
sion which the law did not authorize; but that the court
claims to possess any more extended jurisdiction now than
heretofore, we do not understand, It is the authority of
tlie Commissioner-—the ¢ one man power ’—that we find
possessing this “ tendency to extend 1ts jurizdiction,” and
that, in a very marked degree. As proof of this, we now
find the Commissioner claiming and exercising jurisdie.
tion on auestions which the statute itself gave to®<{he
courts, and not to him, and which Chief Justice Cranch
expressly decided, years ago, the Commissioner had no
right to pass upon. Nay, more, we now, for the first
iime in the history of the Patent Oflice, find the Commis-
sioner denying the jurisdiction of the judges on questions
of law and fact, on which he assumed to decide without
authority of law, and refusing to obey their decisions when
rendered. Again, we find this tendency to an extension
of the jurisdiction of the Commissioner in the attempt to
legislate and change the {eqal rights of invenlors, under the
guise of making rules for the Office; also in making rules
refroactive, and M making rules to apply to special cases.
Again, we find 1t in his instructing the examiners and the
board that they must be governed by his decisions, and
not by those of the judges or the courts; thus, in effect,
not only giving to the law a construction direetly opposite
to that put upon it by his predecessors, the judges and
the courts, but also dictating, in advance, what the deci-
gions of the examiners and the board shall be in certain
cases! And still more do we find this in the very effort
now made to induce Congress to abolish all appeal, and to
give to him unqualified authority to make any and all
rules he chooses, without lim lution of any kind, a right never
before asked for, much less granted, to any head of a bu-
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rean.  No person of charecter or standing, so far as we
~know, ever pretended that the judge was the head \ ¢ the
Otlice, or that he has a vight to pass upon any questions
but those passed upon by the Commissioner in his deei-
sion, and specially sct forth by the applicant in his reasons
for appeal, as provided by the statute. We do claim, how-
ever, that the judges, on” appeal, have the right to pass
upon 2ll questions passed upon by the Commissioner in
his decisions, and that the decision of the judge is bind-
ing on the Commiissioner, and that, in deciding upon the
merits of o case which the Commissioner may have re-
jected because of some special rule made by him, it is per-
fectly legitimate and proper for the judge to decide as to
whether such rule 1s or is not in violation of the statute.
Otherwise, 11 would only be necessary for the Cominis-
stoner, 10 order to deprive an inventor of all his rights, to
make a rule that would cut uim off) contrary to law, and
then deny the jurisdiction of the judge to decide on the
legality of the rule, and thus shut the inventor out from
any remedy by appeal! Such is the precise case referred
to by the Commissioner when he alleges that new matter
was mtroduced. e board decided there wus no new inaller.
The Comvmissioner then w ide @ new rule, that the applicant
sliould not claim a feature not shown in the original draw-
ing, although fully and clearly described in his original specifi-
cation! 'This rule the judge decided was a violation of the
statute, which gives to an inventor the right to cover in a
reissue whatever was clearly in lis original invention. So, too,
1 another of the cases referred to as having laid dormant
for eight years, the Commissioner omits the important
fact that ihe applicant was induced to incur the delay by the im-
proper rejection of his case by the Office, thereby leading him
lo believe that his invenlion was not patentable, the Office
now admitting that he was entitled 1o a patent then, but holding
that his delay to prosecute il, although induced by the QOffice, is
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now a bar to his right to « patent! The statute makes no
such Hmitations; and the courts have held justthe reverse,

Sceeirth, The practical working of the appeal systemn,
instead of producing the bad resalts elaimed by him, hag
oiven general satisfaction; and we apprehend that the
ereatest difficulty connceted with 1t, has arisen from the
disposition on the part of the Patent Oflice to antagonize
itself” against the decisions of the judges on appeal, and
the recent denial of their jurisdiction on questions of Iaw,
and conscquent refusal to be governed by their decisions,
as required by the statute. There 1s no one question on
which inventors arve so uniformly agreed, or on which: they
feel more interest than on this right of appeal.

In answer to the suggestions made by the Commissicner
as to what he anticipates may be said in reply to his rea-
sons for abolishing the appeals, we would say that, if we
were always sure of having the very best man that could
be tfound for Commissioner, there would be force in the
suggestion; but the oflice of Commissioner of Patents is
a political one: and is filled, if not by a politician, at least
by political iniinence.  Ilence it is unstable, liable to 1re-
quent change, with every administration, if not oftener. It
18 well known that men sometimes take the position tem-
porarily, as a means of increasing their business in the
tuture, giving up, for the time belm.e,, tar more lucrative
positions to take it, for that, or some other personul rea-
son; and that some have been appointed to the position
who were never adinitted to the bar. While we agree
with hirm that the Commissioner ought to be as competent
as other heads of bureaus to decide the questions that
arige, unfortunately he is not always found to be so; and
even 1f’ he were, that would not be a pertect seceurity, un-
less, Indeed, the dogma of “infallibility” is claimed as
applicable to them, to which we hardly think the publicis
ready o assent, as yet.
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To tell an inventor that 2n appeal from an unjust deci-
ston of the Patent Cifice is provided for by bill in equity,
18 simply adding insult to injury; for it is 2 remedy that
1no poor mventer wounld ever thiak of availing himself of.
For nim to do so, wonld simply be to vepeat the story of
Jarndyce vs Jaridyce, and to rob himselt of what little
means he might have left, after completing his invention,
as well as all hope of reward for his invention in this
world, i not in that to come.  During the thirty yeavs
sinee the ereation of that remedy, there have not been a
half dozen cases under it, out of the one hundred and odd
thousand applications filed.

itmay be that the primary examiners are as competent
as the judges to decide upon the cases appealed; but
Congress did not think so, or it would not have provided
for an appeal, either to the board, to the Commisioner, or
to the judge; and it is clear that inventors do not so
think, or they would not pay the fees required for the
privilege ot appealing.

The force of the Commissioner’s argument, that the ap-
peal delays the determination of cases, may be judged
of by his suggestion, that purties may avail themselves of
an appeal by a bill in equity, especially when it is perfect-
ly understood by the legal fraternity, that once get a par-
ty 1n a chancery suit, and you have him tied up for the
next five years at least, and longer, if the funds hold out!
His last suggestion that the removal from the Patent
Oflice, of the papers and models, is ar objection, i3 one
in which we fully agree with him; but the cure suggest-
ed by him of cutting oft the appeal entirely, we consider
infinitely worse than the disease. In our opinion a much
simpler and better remedy can be had.

Having thus gone over all his reasons for the proposed
abolition of appeals, we have but one other to notice on

this branch of the subject; and that is, his suggestion aec-
4 !
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companying his proposed bill in the hands .. the eommit. |
tee, After proposing to cauncel all the sections relating to
appeals, being scctions 47, 48, 49, 50, and part of 51, of
the codification of the Patent laws, e then adds this re-
markable recommendation :

“Tf any part of this appeal businessis retained, it should
be limited by inserting as follows:”

“ Upon questions of novelty, patentability of the subject
matter, or priority of mvention.”

In other words, he gravely recommends that if any ap-
peal be allowed, the judge should be limited to deciding
the questions in mechanics and facts simply, but that the
guestion of abandonment, and all similar questions involv-
g a construction of the law, shall be confined solely to
him! The judge may decide upon the question as to
whether John Smith’s hair-pinis the same as Jack Rogers’,
or which of them nvented it first; as, also, whether put-
ung two crooks in 1t, instead of one, renders it patentable;
but when it comes to legul questions—construction of the sta-
tutes—arhether or not the vules made by the Commissioner are in
accordance with, or « violation of, the statuic ; whether, under
tie law, the applicant has or has not forfeited his right to a pat-
ent by delay or abandonment—=these and all similar legal guestions
the judge must ¥or decide! - A more palpable case of putting
the cart before the horse, we do not think ean be found in
modern times.  Such a proposition hardly admits of seri-
ous argument. We also beg leave to suggest, that the
Commissioner is mistaken in supposing ¢ that the most
respectable solicitors, especially those having the largest
business before the Office,” agree with him in the desire
to have the appeal abolished; for while the meeting which
appomted this committee was composed of solicitors rep-
resenting at least three-fourths, if not more, of the entire
business of the Office, we know of but a single individual

!
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who endorses his recommendation, and he belongs to the
class of * contingent fee ” agents so graphicaliy deserihed
by his honor on page 9 of his report, and who had recently
lost @ case on appeal ! To conelude this branch of the sub-
ject, 11.1s only necessary to call attention to the immensity
of the iunterests involved, divectly or indirectly, in the sub-
ject of patents; and then to consider for & moment what
would be the result of the proposed change in this branch
of the lawx, As previously stated, and as shown by a
copy of certain recent rules embodied 1n another place,
the independent judicial status or character of the pri-
mary examiners has been destroyed, and also that of the
board of examiners-in-chief, so that to-day there 1s butone
will, one mind i the office, and that the Commissiorer’s. Not
content with what has already been accomplished 1n that
respect, you are now asked to so change the law as eflect-
ually to wipe out the board of examiners-in-chief, by re-
ducing them to the position of mere clerks, to report to
him, instead of deciding on cases, as now provided by
Jaw! Not only this, you are asked to give the Commis-
sioner unlimited authorily lo make such rules as ne pleases,
whereby he may still further reduce and control the pri-
mary examiners and the board, and fo cut off all appeal
from his decisions, and thus lo make him absolitc and supreme
dictator in all matters relating tr patents! Let that be done,
and imagine an unscrupulous man occupying the position
of Commissioner, and we think no further argument will
be required to convince any one of the true character and
effect of the proposed changes. To use the words of a
former Commissioner in his report to Congress—+¢ all our
republican notions of propriety revolt at the idea of ma-
king the substauntial rights of property of any citizen de-
pend upon the mere discretion of an execufive officer.
Such a system seems rather Asiatic than. Anglo-Saxon
in its type and origin.” How the Commissioner can



say, a8 he does in the conclusion of his rveport, that
“no clags of our citizens has done more for the glory
and substantiol prosperity of the wation than the me-
chanics and inventors of the United States, and that
they have never been favored children,” and at the same
ttme can seriously propose to so change the laws as to
iimit still more their rights and remdcdies, and to place
their entire rights and interests at the disposal or mercy
of any one man, possessing absolute power over them, is
to us beyond comprehension !

Another and most important consideration is this—that
1f an error be committed in granting a patent, it harms no
one, as the courts have full power to declare it void in
wnole or in part, on the petition of any onc interested; but
1f a patent be improperly or wrongfully denied, thereisno
remedy. KEven though the inventor may see others appro-
priating the inventicn which has cost him years of thought
and toil, he, having no patent, cannot get into court to
have his rights adjudicated. The wrong, in such a case,
18 Irreparable.

V. REISSUES.

1 ] * - .
The points relating to reissues are stated in the follow-
Ing words 1n the proposed amendments:

1. New section: “ No invention not claimed in the orieinal
shall be embraced in a reissue which has been in public
uge or on sale for more than two years prior to filing the
reissue application.”

2. New clause in existing section: * * * «hut no new
matter shall be introdueced into the specification, nor shall .

‘chlel drewings nor model be amended except each by the
other.”
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The defects in patents which call for o reissue, are al-
most universally m {the cluim, which from inadvertence,
accident, or mistake, has been made too narrow or lunited
to be commensurate with the real breaath and scope of
the mvention. Other defects are generally of a minor
character and subordinate to this.

Time and experience are ofter both necessary to deveiop
the full practical value of an invention ; and those features
which at first were decmed of great importance grow less
and less so as years go by; whilst, on the contrary, other
features, upon which the inventor laid but bittle stress, have
sometimes proven to he the only real things ot value em-
braced 1n the patent. Instances of this sort are within the
memory of all practitioners.

The fact that an applicant for a patent may have pre-
sented a modest claim, should not be a ground for refusing
him that to which he is entitled, when he discovers his
error and asks for his rights; nor should the fact that in
his original application he claimed immodestly every spe-
cific unit, combination, or arrangement of which the case
was susceptible, confer upon him a better right, on asking
a reissue., Yet, under the proposed new section, every
anplicant, by way of saving his rights, would feel driven
- {o tax to the utmost his own and his attorney’s ingenuity
in so presenting his case, in his original application, that
not aa item of his invention, however slight, should fail
to be covered by his original claim. This would multiply
the labor of the office immensely, in the matter of exam-
ining ; lead to unavoidable rejections of a large proportion
of the claims which would not otherwix: be presented,
and produce, it would seem, more trouble than the new
provision seeks to remedy.

Again: the patentee has not always at hand the means
of discovering whether or not a portion ot his invention, not
covered by his elaim, has, throughout the whole length and
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breadth of our vast territory, been for over two years ¢ in
pullic use or on sale” by somebody, perhaps two thousand
miles away, or in some obscure village or hamiet. This
provision would be practically, In most cases, equal to a
bar against making application for a rewssue aiter two
years from the date of the patent; for every patentee, by
way of prudence, would endeavor to apply within that
period for his reissue, lest the ghost of a two-years’ use or
gale of an unclaimed feature, should be conjured up trom
some dark corner of the land.

Nor could he provide against this in any other way, as
the proposed provision says nothing of use or sale with
the mventor’s knowledge cr consent.

The necessity for reissue might notin tact become appar-
ent until eight or ten or more years had passed away, and
yet, by this provision, the patentee’s rights would be gone,
because (though unknown to him) a stranger had been for
years using his invention. Where an invention is in ad-
vance of the age, 1t sometimes takes years to educate the
Patent Oilice and the people up to an appreciation ot it.

If the invention (as, for instance, in a machine) be such
that the machine must be made and sold as an entirety,
then this proposed section would be in effect a limitation
of the right of reissue to two years, for the patentee could
not sell the patented article without selling also that un-
clavmed feature which may afterwards turn out to be the
main or only thing really worthy of protection.

Again: suppose his patent is for a single process, but he
atterwards discovers that from his not having been fully
apprised of the antecedent state of the art, he had uune-
cessarily included in his single elaim, a step in the process
which improperly served to narrow and limit it.

He may not for years discover this error, and his conse-
quent right to a broader protection, nor be aware of such
public use; shall he, then, for no fault of his own, lose all
protection forever for his real invention ?
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His rights should be saved, as they now are, by law, and
this 12 not mconsistent with saving also the rights of those
who  ay have used prior to the reissue.

If the word “original,” in the proposed amendment,
means origmal patent, then tke objection is greater still;
for the patent may have been improperly shorn of haif its
claims, or of its most Important ones, by the insistment of
the examiner, by an imperfect misapprehension of the
references by the applicant; by the errvor or carelessness
or incapacity of the attorney; or by the urgent need of
getting the patent issued without delay, prompting to the
acceptance of what is allowed him, rather than to run the
course of a series of appeals. It is well known”that to
draw a perfect claim, requires practiced skill and 1s no easy
matter, and 1t 18 equally well known that large numbers ot
patent papers and claims are drawn by solicitors of very
briet and Jimited experience, whilst many hundreds, it not
thousanas, arc by way of economy, prepared by the appli-
cants themselves, In a very erude and 1mperfeet way., The
foreign applicant, particularly, would suffer severely from
the proposed rule, having but shight opportunity thoroughly
to eomprehend the references which might be cited, or the
precise view of his case entertained by the Office.

The proposed rule would visit all alike, skilled or un-
skilled, distant or near, native orv foreign, with conse-
quences amounting almost to a punishment for failing to
obtaln,1n theoriginal patent, ali that the Patent Office ought
to have given.

But if, where a patented invention has publiely been
used or put on sale two years, nothing can be claimed after
two years, in a reissue, which was not claimed in the orig-
inal patent, then why not ask at once a provision that no
reissues shall in any case be granted after two years? For,
by the proposed provision (2) above, those inventions only
which should prove meritorious enough to come into use
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would come under the operation of the provision, swhilst
those which should prove of no account whatever, and
should never be made or sold at all, would be proper sub-
jects for reissue and expansion for their whole life of sev-
enteen years,

As 1o “Nrw Marrer” AND “AMENDMENT®,” AS PROPOSED:

1. It the first member of the sentence means that under
no conditions whatever shall new matter be set forth 1n the
specification, although the model or drawings shall actually
contain such subject-matter, then this provisicnwould work
manifest injustice, for it would prevent the correction of
errors (the express cbject of reissues) and preclude ihe
insertion of legitimate matter which by accident, inadver-
tence, or mistake had been omitted.

2. It would contine all alterations of the text to the cor-
rection ot minor crrors of punetuation, orthography, or
the paraphrasing of sentences, and aressing theinin better
oarb,

3. The amendment of modeis or drawings only by cach
other, without the aid of the specifieation, seems an anue-
cessary restriction.  Forw, 101t be supposed {hat the actual
inventicen 18 more hikely to be frathfully shown i them
than in the specitication, 1 think the sup; osition erroncous.

Cages will differ, but, as a rule, there is an equal, if not
oreater, probability that the deseription drawn by the in-
ventor, (or if drawn by the attorney, read, signed, end sworn
lo by the inventor,) shall tell the truth as to what the in-
vention or construction is, as that a model-maker or
draughtsman should be nfallible.

Models are frequently defective or rude when first pre-
sented to the Office; the drawings made from them are
likely.to rencat their defects; yet the description may be
full, and more exact than either, and carefully and pur-
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posely made so, from the fact that the model is a poor cne.
The medel or drawing may also be mutilated, altered, or
destroyed.

Shall the Patent Office, in such case, throw away tho best
evidence of what the invention really was and is, and ac-
cept the worst 2

Undoubtedly fravds have sometimes beenr perpetrated
in gbtaining reigsucs, as well as original pateuts, and spe-
cifications have at times been strained too far, buvr not
perhaps farther than models or drawings.  Nor do frauds
occur in reissues ur o greater percentage of cases than 1o
all branches of public or private business, whilst the very
eritical scrutiny and rgid wumug wilch the examiners
arve at this day aceustomed o oive to relssue appiications
are such that there seems no necessity, i this respect, for
disturbing the law as it now stands.

Tec materially alter or abrogate o systemwhich, lilkke that
relating to reissues, has been in {oree over thirty years, and
whichiswell understood hy the army of 1ventors through-
out the land, and in which the practice 18 well settled; in
which, also, there exist the same reasons for 1ta continu-
anee, 2s those which prompted 1its original enaectment, and
in which the people have not petitioned for a ehange, would be,
it seems to ug, in every point of view, not only unneces-
gary bdut unwise.

In view of the keen scrutiny at this day given to reissue
applications, not only whilst pending betore the Patent
Office, but also in the courts, more danger 1s to be feared
from the proposed changes than any that can well be 1m-
agined from leaving the law as 1t 1s.

When the mass of inventors, and people interested in
the progress and protection of nventions, earnestly ask a
revolution of the existing system in regard to reissues,
will it not then be a more fitting time to consider what

changes are really needed in the law?
5
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If Cengress should fix a period, or periods, after the
grant of a patent, (say five and ten years respectively,) at
which a patentee or assignec should pay into the Patent
Oftice a small additional fee by way of keeping his patent
alive, and enact that on the fallure to make such payment
his patent should lavse or expire, most if not all the sip-
posed objections against granting reissues, at any time
daring the life of the patent, would disappear.

For, with such an amendment, it18 believed that a large
nomber of those patents which prove to have no great
value in themselves, would be permitted to expire, and
would no longer stand in anybody’s way.

To mule these periodical payments too many and fre-
quent, as in Belgiuin and Irance, would be annoying ;
but 1f one or two be established, 1t is believed 1t will work
well and satistactorily fo all, and be an mmprovement on
the existing law,

A well-digested system of patent law, which in all its
main features, has stood the test (with but few modifica-
tions) of over thivty-tive vears, and has taken its root in
the apprecation of, and met the approval of those most
nitimately concerned, (the inventors,) had better be touched
with care. Too great and varied intevests are involved,
reaching in money value 1o hundreds ot millions, and
stretching m every direction into almost every workshop
in the country, to warrant the risk of injuring them. For-
eign systems seem to he gravitating towards ours, as beiug
superior to thelrs.

Radical changes which break up long-established and
well-working laws, should, we respectfully submit, be
made only upon paramount necessity, or for urgent rea-
sons, and after full consideration. Fixation of iaw, even
it there be minor defects, is better for any people than
too frequent modifications. Constant tmmmlng may dam-
age or destroy the tree. EFvery change is not progress.
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With these observations we beg leave respectfully to
submit the following scctions as embodying such of the
toregoing views as have not been reduced to form of see-
tions ot a biil :

SECTION 10—ArrrAaL Boarb.

We propose to leave that section as it is. As it now
stands, the law malkes it the duty of the board of appeal
to defermine—that s, decide upon the question appealed.

The change proposed by the Commissioner deprives the
board entively of its character as an appellate tribunal, and
reduces them to the position of 1aere clerks, fo report their
vicws to the Cominissioner who alone is fo decide. By this
change the applicant would be vequired by law to pay an appzal
Jee, and go through the farce of an appeal, and yet the
tribunal to which he is thus required by law o appeal can-
not decide unything !

SECTION 19—GQIvING AUTHORITY TO MAKE RULES.

“The Commissioner may, from time to time, establish
such rules for the 1'ewul;1t10n of the business 11 thO Patent
- Oiice as may be 1equlru1 to give effect to the provisions
of the law.”

We do not think any provision of the kind is required—
that be has such authority now by virtue of his office; hut
if any such authority is given, we think it should be limited
80 as to prevent legislating, under the guise of making rules,
as has been done heretofore.

SECTION 20.
This we propose to have remain as it was originally.
SECTION 36.—SAVING RigaTs oFr PURCHASERS PRIOR ToO

Issur or PATENT.

Every person who may have purchased or constructed
any newly invented or discovered machine, or other paten-
table article, prior to date of the patent therfor, shall have
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the right to use, and vend to others to be used, the speecific
thing so made or purchased without liability thereior; ex-
cept in cases where a knowledge of the invention shail
have been cbtained surreptitiously, or where the newly
invented machine, orother article,shall have been construet-
ed or obtained with a view 1o defraud or injure the origi-
nal and first inventor thereof; but this right shall not extend
to the use of @ process further than to permit the comple-
tion of any speific process that may have been commenced

prior to the date of such patent.

SECTION 37.—APPEAL TO A JUDICIAL TRIBUNAL.

Cancel, as proposed by the Commissioner, and substitute
the following:

‘“ There shall be appointed by the President, by and with
the advice and consent of the Senate, a person who shall
be selected with special reference to his knowledge of
patent law, and of the principles of mechanies, to be called

, and whose term of office shall he years, with
a sa]ary 0f —————- dollars per annum, to whom all appeals
shall be taken from the decision of the examners-in-chief,
on payment of the fee now required for an appeal to the
Comrmnissioner of Patents. The jurisdiction of said judge
ghall extend to all cases in which a patent 1s or may be
refused, and shall inclnde all questions involved in the
decisions below; and his decision shall be final and bind-
ing upon the Patent Oflice in all its branches: Provided,
however, That as to such matters as shall involve a con-
straction of the law, the applicant on the one hand, and
the Commissioner of Patents on the other, shall have the
right to appeal to the United States Supreme Court.

‘“ In all cases of 1nterference, the appeal shall be taken
directly trom the decision of the primary examinor to the
sald judge.”

NEw SrerioN.—Prriovican, Tax ox Parentys.

On all patents hereafter granted there shall be paid to the
credic of the Patent Otfice fund the following tax, viz: at the
termination of five years from the date of the pfltent, the
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sum of $10; and at the end of fen years trom the date of
the patent, the further sum of §25; and in default of the
pavment of either of the sums aforesald, the sud patent
shall be forfeited, and the invention so patented shall
thereby hecome. publie property.

JAS. M. BLANCHARD,

' Chamman,
W. C. DODGE, Sceerclary.
J. J. HALSTEATD,
CHARLES MASON,
CHAS. 1. NTANSBURY.

{Jomedioe.



