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PREFACE.

_*ﬂ

THE publication of this Edition has been delayed in
the hope that Parliament might undertake a systematic
revision of the Copyright Laws. This was recommended
by the Copyright Commission in 1878, with no sub-
stantial result. Of late years authors, artists, and
publishers, have combined to press npon Parliament and
the (overnment referm and codification of the numerous
and ill-drawn Acts which deal with various branches of
the Copyright Law. a Committee of the House of
Lords took a great deal of evidence, and gave much
trouble to the drafting of separate Bills for Literary and
Artistic Copyright, and a Literary Copyright Bill was
mentioned in the Speech from the Throne; but nothing
further has happened, or seems likely to happen. Musical
publishers, whose property was being destroyed, owing io
the failure of Parliament to protect, against impudent
thieves, the property it had created, took the law into
their own hands; and a series of fights in the public
streets forced Parliament to pass, with considerable
opposition, a measure which gave some, but an inade-
quate, protection to musical property. Now-that it has
been decided that, while there is no machinery for
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ascerteining the name and address of a street hawker,
you cannot get an order foy destruction of the pirated songs
that hawker is selling with knowledge they are pirated,
unless you serve a summons, addressed to him by name,
on him, or at his address, there is presented a striking
object-lesson of the difficulty of getting Parliament to
extend to Literary and Artistic Property the protection
they would hasten to afford to pheasants, were they
threatened. |

The most noteworthy decision since the publication of
the last edition of this work in 1896, has been the much-
discussed case of Waliter v. Lane. IProbably no case of
recent years has given rise to more animated differences
of opinion, both among lawyers and laymen not ordinarily
interested in legal decisions. 'The House of Lords has
spoken, and the law is established. But for its decision,
it would seem startling that a person should be the
author of & work, to which he has contributed neither the
words, nor their arrangement, nor the ideas contained
in them, when his only relation to that work is that he
has correctly copied from dictation the language of
the speaker who composed the thoughts in words.
The so-called author shares his authorship with the
mechanical phoncgraph, but under the protection of
the House of Lords acquires a property in his copy
from dictation.

Another gap in the copyright laws was discovered
when i{ was found that the owners of mechanical pianos
might make profit out of the sale of rolls, from which
copyright musical compositions could be reproduced,
without paying a penny to the authors or owners of
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the copyright in the music they appropriate for their
own profit.

It is a slight consolation tor this defect that it has
been laid down that the Sculpture Acts apply to toy
soldiers.

I have been much assisted in the preparation of this
edition by the labours of my friends, Mr. A. B. Laugridge,
of the Middle Temple, and Mr. F. D. Mackinnon, of the

Inner Temple.
T. E. S.

3, TEMPLE GARDENS,
January 15th, 1903,



ADDENDUM.

In Graves v, Gorrie (32 Ontario R. 266; 1 Ont. 309; 3 Ont. 697)
the Canadian Courts have decided that the English Statute of 1862
(26 & 26 Vict, c. 68) does not protect English copyright pictures
from infringements in the Colonies. This case is under appeal to
the Privy Council.— Note at p. 211.
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THE LAW OF COPYRIGHT.

H

INTRODUCTION.

BErFORE the year 1709, when the Statute of Anne (a)
was passed, Copyright, or the exclusive right of multiply-
ing copies of a literary or artistic work already published,
if it existed at all in the IEnglish law, did so by common
law, for there was no statutory foundation for such a
right. Whether such a common law right existed is
now a question of purely historical interest (b); for since
the decision of the House of Lords in Donaldson v.
Beckett (c), it bhas been clear law that after publication
copyright can only exist by virtue of some statute. Be-
fore publication there is a common law right of restrain-
ing publication which bhas the same effect as copy-
richt (d); after publication, the statutes alone are
material. The work for which copyright is claimed
may be communicated to the public in various ways, and
in the English law each method of cominunieation is
treated in a separate statute, Thus books (e), plays,
which may be either represented or printed (f) lectures,
which may be both crally delivered and printed (g),

(a) 8 Anne, c. 19.

(b) See Chapter 1. below.

(c) (1774) Brown, Cascs in Parliament, p. 123; p. 37, post.

(d) Chapter 11., post.

(¢) 5 & 6 Vict. ¢. 45, and Chapter V1., post.

(f) 3&4 Wil IV,c 15; 5 & 6 Vict. ¢. 45; Chapter IV., post.
(9) 5 & 6 Will. IV, ¢, 655 5 & 6 Vict. c. 45 ; Chapter 1I1., post.
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2 INTRODUCTION,

engravings (%), sculptures (), paintings, drawings and
photographs (%), and music (/), have each a separate
statute or statutes to establish and regulate copyright
therein, These statutes are without exception of most
involved and inartistic draftsmanship, and present to the
Legislature a sunitable, even an urgent, case for codifi-
cation, though little has been done to attain this desirable
end since the Report of the Copyright Commission in
1878. Valuable work has been achieved in the Com-
mittee of the House of Lords, presided over by Lords
Herschell and Monkswell, in the sessions of 1898, 1899,
and 1900, but the Government appears unable to find

time to conmsider the bills which the Committee has
drafted.

English statutes deal with copyright in the United
Kingdom ; some of their provisions extend the right to
works produced in the colonies, and also confer colonial
rights on works produced in the United Kingdom ().

A system of international copyright has also been
established by means of English legislation and Orders
in Council, embodying and giving effect to conventions
on the subject with foreign nations. Under their pro-
visions works produced in the British dominions enjoy
copyright in the foreign countries which are parties to
such conventions, and works produced in those foreign
countries may obtain copyricht in the British do-
minions (7).

(%) Chapter VI1I. Section 1., post.

(2) Chapter VII, Section II., post.

(k) 25 & 26 Vict. c. 68, and Cbhapter VII, Section III, post.
({) Chapter V., post.

(m) Chapter VIII., post.
() Chapter IX., post.



CHAPTER 1.
HISTORY OF THE ENGLISH LAW OF COPYRIGHT.

Introduction.—Questions at issue.—Copyright before Statute of Anne,
—Early days of printing.—Royal privileges.—History of Sta-
tioners’ Company.—Registers of Stationers’ Company.— Resistance
to the Company.—Sources of the sole right of printing in 16283, —
History, 1625-1643.—Decree of 1637.—Protest of Authors:
Ordinance of 1643.—Ordinances of Long Parliament.—Licensing
Act of 1662,—Position of Literary Property in 1660.—Statutory
protection ceases.—By-law of 1681.—Charter of 1684.—By-law
of 1694.—Recapitulation of period previjus to 1710,—Cases prior
to Statute of Anne.—~Result.—Statute of Anne.—Result of
Statute of Anne,—Cases under Statute of Aunne. — Miller v.

Taylor.~Donaldson v. Beckett.—Eflects of Donaldson v. Beckett.
—Subsequent legislation.—Taifourd's Bill,—Act of 1842.—
Jefferys v. Boosey.~—Colonial Copyright: Commission of 1875.—
Recapitulation of history.—Common Law Copyright.—Answers
to questions.~History in other countries,

BeroRre dealing with the law as it exists at the present Introduc-
day, the History of the English Law of Copyright “*™
claims our attention, not so much on account of its
practical importance as of its interest as history, and by
reason of the vigorous controversy which raged during
the eighteenth century as to the legal interpretation to be
placed on certain alleged facts which themselves were
disputed. Pages of argument, metaphysical, historical
and juridical, were devoted to “the common law right™
and the “Statute of Anne,” and though it is now settled
that the Law of Copyright as to published literary
productions rests entirely on statute, yet on account of

B 2



4 THE LAW OF COPYRIGHT,

Introdue- the historical interest attaching to the growth of the
YR law, especially on a question considered in the eighteenth
century of the greatest importance, it may be useful to
spend a little time in exploring this extinct volcano of

controversy.

Questions  The questions at issue were two :—

I. Was there, between the introduction of prioting in
1471 and the passing of the Statute of Anne () in 1709,
either such a direct recognition of copyright by the
judges, or such a state of things existing in the custom
of authors and printers and recognized indirectly by
statute, that the judges, if the question were brought
before them, were bound to recognize copyright or
literary property? In other words, did copyright after
publication exist at common law before the Statute of
Anne?

11, If so, what was the effect of the Statute of Anne
on this common law right ?

Copyright ~And with regard to the first question, we may say
ocfore . at once that there appears to be no direct creation of
Apue.  oopyright by statute, or direct recognition of it by
judicial decisions, during the period named. This may
be accounted for, and an attempt is made to explain
1t elsewhere, by the constitution and powers of the
Stationers’ Company, but the fact remains. When
a custom, baving reached a certain degree of general
acceptance and long duration, comes before the Ciurts
they are bound to recognize and give effect to it, unless
it is clearly unreasouable. And it is contended with

great show of truth that such a general recognition

() 8 Aune, c. 19,



HISTORY OF THE ENGLISH LAW OF COPYRIGHT. o

of ownership in literary works had existed for a long Copyright
. . ¥ beforo
period of time when the Statute of Anne was passed. Statute of
The question is, however, complicated by the quasi- 42m°
private position of the Stationers’ Company and the
doubtful character of its register. It is not clear whether
it was compulsory on the company to register works
published in England, or what means, if any, existed by
which owners of copyright might ensure the accuracy of
the entries in the register. Further,the king’s “patents”
for books which he claimed as his property by prero-
gative, and the numerous grants of “privileges” for
different periods to private authors involve the discus-
sion in some difficulty. That a certain amount of the
custom of the time is founded upon decrees of the Star
Chamber, and the other part upon ordinances of the
Long Parliament, is used to create prejudice; while
the whole matter is further obscured by the fact that
the question of Literary Property is entirely subordinated
in the history of the time to that of Liceusing and the

State Regulation of the Press.

Until means existed for rapid multiplication of copies Early
of literary works the right of making copies was not gfﬂ'ftﬂ,fg‘
of much pecuniary value. Such multiplication first
became possible on the invention of printing, introduced
into England by Caxton in 1474, or, according to a
very doubtful story, at the King's expense by Cor-
sellis at Oxford in 1468. Some time naturally elapsed
before the art took sufficient root in England for
questions of piratical printing to arise, At first indeed
the demand for the new printing outran the supply, and
an Act of 1485 (b) allowed the importation of printed

books from abroad. This freedom of trade continued
(® 1 Rich. IIL ¢. 9, &, 12,
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till 1534, when apparently the printers and binders
were strong enough to obtain protection by an Aect (c)
prohibiting the importation'of books, while protecting
the interests of the public in the way then considered
right by making provisions for fixing the price of books

. printed at home.

The position of authors in the first half of the sixteenth
century is by no means clear. The Crown claimed
prerogative rights in certain classes of books, and
granted the sole privilege of printing them by patent
to its assigns (Y. As head of the State, the King claimed
the sole right of printing all Acts of State, Ordinances
of the Council, and the like; as head of the Church,
he alone could print the books of rites and ceremonies
of the Church. The Bible had been translated in 1547
by Grafton at the King’s expense; the Year-Books
were sald to be reported at the expense of the Crown;
and this labour expended was alleged to give the sole

- right of printing such works to the Sovereign. Further,

almanacs were claimed by the King as his preroga-
tive (¢), on the ground either that they were mechanical
applications of the tables in the book of Common Prayer,
which was his, or that being no man’s property they
were therefore the Crown’s. The royal claims indeed

- went so far as to assert that all printing was the

King’s prerogative, on the ground that the first printer,
Corsellis, had been brought to England at the King’s

LeEPPHBE- & " ""

All, however, that these claims of prerogative right,

(¢) 25 Hen, VIII. c. 15.
(d) Basket v. Cambridge University (17568), 1 W. Blackstone, 105 ;

Willes, J., in AMillar v. Taylor (1769), 4 Burrows, 2329; Lord

Mansfield, Zbid., p. 2401. *
(¢) Stationers’ Co.v. Carnan (1775), 2 W. Bl. 1002, in which csase

the claim was rejected.
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together with the grants of “privileges” by the Crown g::rlyf
to private persons, seem to show is, that at a time when prf:ﬁ?,g_

the Crown prerogative was very extensive and grasping
the Sovereign attempted to secure the monopoly of
what promised to be a new and valuable invention.
But side by side with privileges of royal grant some-
thing very like a custom of property gradually grew up
to form part of the common law. In its infancy it is not
surprising that authors, and especially printers, should
strengthen their position by the most obvious means in
their power, a grant from a royal prerogative whirh had
never been more powerful.

In 1504 a printer, William Iaques by name (), first
describes himself on the title-page of his books as
“ Regius Impressor” (g); and in 1518, Richard Pynson,

(/) Herbert's Ames, Typ. Ant. i. 308.

(¢) Office of Kingy’s Printer.—This continued to be held for many
years, Richard Grafton (1553), Richard Jugge and John Cawood (1564),
and Christopher Barker (1584), bLeing among the occupants of the
oftice. A full account of its holders is given in Basket v. Cambridge
University (17568), 1 W, BL 105, Its tenure required the expenditure
ofi considerable sums of money through various channels, In June,
1619 (8. I Dom, 1619-1623), p. 55, John Bill presents a statement
incidentally reciting that Bonham Norton and himself “ had for many
thousand pounds bought the office of King’s Printer ”; and in 1630,
Bonham Norton is brought before the Star Chamber for alleging that
the Lord Keeper had £600 out of this transaction (8. P. Dom, 1629-
1631, . 285). In July, 1630, the Council direct certain persons to
aid the King's Printer in a scarch for “persons importing books of
right belonging to him” (S. P. Dom. 1629-1631, p. 306). The posi-
tion, however, had its disadvantages. In January, 1634, Barker and
Lucas, the King's Printers, were fined £300 for * base and corrupt
printing of the Bible,” the fine being remitted at the instance of Laud,
if they would provide Greek type and print a Greek work every year.,
The documents contain a recital that “the King's patentees for print-
ing are great gainers by that patent ” (5. P, Dom. 1633-1634, pp. 412,
480). In 1630, indeed, the question of * the propriety of maintaining
the office of King’s Pr;unter " had been considered, and & memorandum
of the services of the late John Bill in printing books was prepared, on

which the office was continued (8. P. Dom. 1629-31, p. 271).
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who succeeds Faques as the King's printer, publishes the
first book issued “cum privilegio™ (), bearing on the
title-page the inscription, “cum privilegio impressa a
rege indulto, ne quis hanc orationem intra biennium in
regno Angliae imprimat aut alibi impressam et impor-
tatam in eodem regno Angliae vendat.”

In 1519 & work of the same printer is printed “cum
privilegio” without mentioning any restriction of time;
and in 1520 (¢) his' books appear simply ©cum pri-
vilegio a rege indulto,” In 1530 (k) a « privilege” for
geven years is granted to an author in the considera-
tion of the value of his work and the time spent on it,
this being the first recognition of the nature of copy-
right as furnishing a reward to the author for his labour.

In 1537 (I) the author of an edition of the Bible
petitions the Lord Cromwell that a privilege may be
eranted to his work till that edition be sold, which he
suggests will not be for three years from that time,
and his reasons might be used nowadays in favour of
copyright; that he will be ruined by competition, that
the competing works will be badly done, and *that it

18 & thing unreasonable to permit or suffer them” (the
copyists) “to enter into the labours of them that had
both sore trouble and unreasonable charges.”

Meanwhile between 1523 and 1533 the first recorded
dispute as to copyright had arisen () : a work printed in

the former year by Wynkyn de Worde was reprinted by
a printer named Trevers, and Worde’s second edition,

() Herb, Ames, T. A. i. 264; iii, 1782. It was also the first work
printed in Roman type in Epgland,

(#) Herb. Ames, T. A., sub nomine * Pynson.”
(k) Herb, Ames, T, A, i, 470.

(/) Lowndes, p. 7.

(m) Herb. Ames, T. A. i. 186; Lowndes, p. 6.
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published in 1533, and protected by the privilege of the
King, contains a vigorous attack on the former piracy.
/Tl Thencefort]ifor the next hundred years or more we Royal
' find a large number of books protected by special pri- PrVUeges
vilege from the King, besides his grants by patent
of books considered his own property, such as the one
to the University of Cambridge in 1534, And these
“privileges ¥ were co-existent with the keeping of the
register of the Stationers’ Company, entries in which
conferred exclusive rights of printing on the persons in
whose names the books were entered.

It has been urged that the existence of these royal
grants was conclusive against the existence of copyright,
as showing that without them there was no literary
property. And it may be granted that at their first
appearance there was no custom strong enough to found
a common law rigat. In the infancy of printing and
the zenith of sovereign power authors and printers
naturally came to the royal favour for protection. . - -\
Thus-in the case of muswal"‘copynfrht"as to which ‘no
deﬁmte legal ‘decision \\/fas given till. A777 (n), as laté as
1763 a royal licence ‘for the sole prmtmg of " certain
musical works for’ fourteen Iyears was gran’ted by the
Crown. And jt'is interesting to note that-in VVurtemberg
so late as 1815, literar 1y “property was still foundedo
sole privileges to print granted by the-Sovereign(o}. | But
meanwhile in England the fact that the King’s patents
as to his prerogative of property in books were justified
as rights acquired by labour and occupancy, and that
his grants to private persons of privileges were usually
granted in consideration of the labours of the guthor
or the expense of the printer, served to justify the

(n) Bach v, Longman (1717), 2 Cowper, 623.
(0) Lowndes, p, 126.
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reasonableness of a custom of literary property, and
thus might have recommended it to the judges as the
foundation for a common law right. The age was one
of monopolies and royal grants, and it was not there-
fore surprising that the monopolies should have con-
tinued after the necessity for any such extraordinary
invention had passed. DBesides, in days when licensing
and patronage were all-important, the royal favour

_acted. both as a shield and an advertisement,’ The

patents collected by Rymer in his Feedera, and those
contained in the calendars of Domestic State papers,
in nearly every case involve sSomething more than a
simple recognition of literary property (p). The State
papers show that these royal privileges were used both
as a means of rewarding the persons whom the King
delighted to honour, and also for the purpose of lining
the pockets of the King's servants. An application for a
“ privilege ”’ made by Thomas Wilson to Sir Thomas Lake,
the Latin Secretary in 1607, after specifying the service
required, winds up with a frank remark: « The gratuity
I shall entreat you to accept of a poor man shall be
forty or fifty angels to buy my lady a velvet gown, and
a most devoted and thankful heart” (g). In 1597 (»)
a privilege to print certaln school books for fourteen
years had been granted to Henry Stringer, the Queen’s
footman ; and In 1631 (s) G. R. Wackerlin petitions
for a renewal of the grant of the sole right of printing
certain Latin books (Virgil, Terence, Cicero, and Ovid)
made to the late King’s footman, to the petitioner for

(p) Collected in the Appendix to the first edition of this work,

(7) S. P. Domestic, Addenda, 1580-1625, p, 495, on date April 12,
1607.

(r) S.P. Domestic, 1695-97, p. 352.

(8) S. P. Dom. 1629-1631, pp., 514, 537, on dates Feb, 20 and
Mar. 21, 1631.
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thirty-one years, “whereby he may get some small
recompense, as the footman did, by letting the same
grant to the Stationers’ Company.” In 1630 (¢) the
Attorney-General brings Bonham Norton and others
before the Star Chamber for spreading & rumour that
the Lord Keeper had £600 for making a decree between
Norton and Barker for the King’s Printer’s office. These
documents throw a suggestive light on the nature of
many of the privileges, and the method of obtaining
them,

In the early days of printing the royal grant—:s*_:af

patents and privileges went side by side with the growth
of the Stationers’ Company, till at last the register
of the Company superseded the privilege of the King.
In 1556 the records of the Star Chamber contain the
entry (u):—¢* Thos. Marsh, stationer, for selling books
without license of the patentee : Ordered that the persons
detected for the printing and corrupting of the Bishop of
London’s book shall be bound to print no more”; and a
decree of the same date, constituting the charter of the
Stationers’ Company, ranks as the first great landmark in
the history of Copyright in England.

Royal

privileges.

e

History
of the

Stationers
Company.

Charter of

wtationers'

Comnpany.

But, while it occupies this position in our history, its Purpose of

immediate cause was very far from being the interest of
authors. The chief motive of all these early Ordinances
and Acts is the same ; the order and regulation of printing

und printing presses in the interests of Church and State.
The charter or decree of 1556 recites(x): “ That certain
seditious and heretical books both in rhymes and tracts

are daily printed, renewing and spreading great aud

(2) 8. P. Dom. 1629-1631, p. 285, on date June 17, 1630.

(1) Burn on Star Chambeér, p. 55.

(x) Herb. Ames, T. A. iii, 1590 ; it was ratified in 1559 by Elizabeth ;
Herb, Ames, T. A, iii. 1600; Maugham, Lit. Prop., p. 12.

early
legislation.

\

\

\
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detestable heresies against the Catholic doctrine of the

» holy Mother Church,” and ordains that for the suppres-

sion of this evil ninety-seven persons, who are named,
shall be incorporated as a society of the art of a sta-
tioner. No person in Ingland shall practise the art of
printing unless he be one of this society, aud the
master and warden are authorized to search for, seize,
and burn all prohibited books, and to imprison anyone
that should exercise the art of printing contrary to their
direction.

Printing was thus confined to members of the Company ;
they had power to make by-laws so long as they were
not repugnant to the statutes of the kingdom, and their
by-laws, thus tacitly approved by the Crown, must have
been considered part of the law of the land. Further,
their summary powers of seizure, search, and imprison-
ment rendered it unnecessary for them to bring disputes
before the ordinary Courts, and this, it 1s suggested,
affords the explapation of the lack of early judicial
recogn.tion of copyright ().

() Thus the State Papers contain, in 1560, articles of the Stationers’
Company azainst Wolle, for unlawfully printing and iofringing the
patent of the Queen'’s Printer (5. P. Dom. 1547-1580, p. 167). In
1623 there appears a petition of William Stainsby & printer, to Secre-
tary Calvert, for pardon and restoration to his business, the Wardens
of the Stationers’ Company having, by warrant from the Council,
nailed up his printing-house and breken down his presses, for unlawful
printing (S. I'. Dom, 1623-25, p. 141). A large number of cases,
mainly of unlicensed printing, came befure the High Commission Court.
On July 11,1624, Locke writes to Carleton, * A poor man is in trouble
for printing a book called Votive dnglia ; the High Commission Court
were about to liberate him, when the Kiog ordered him to beremanded
and pay a £1000 fine, as he was said to have gained £1000 by the
book ” (S. P. Dom. 1623-25, p. 208). A certain Sparkes stands out
as the Hampden of printing. Brought up in 1629 on articles of the
Ecclesiastical Commissioners, he denied the present binding authority
of the decree (of 1585) in the Star Chamber, for regulation of printing,
as directly intrenching on the hereditary liberty of the subject’s person
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In 1559 (z) the charter was confirmed by Elizabeth, History
.« 4 of the
and thus by patent a monopoly of printing was con- ggationers’
ferred on the society. In the same year an injunction (a) “O™Pe0Y:
from the Queen enjoined that no book or paper should
be printed unless licensed by the council or ordinary,
and in 1566 a decree of the Star Chamber () forbade
persons to print against the force and meaning of any

ordinance, in any of the statutes or laws of the realm.

I'rom their foundation the Stationers’ Company kept Registors
books or registers, and, though no legislative enactment %ﬁﬁﬁnmr
with reference to registration appears till 1637, from Compavy-
1558 it became apparently the universal practice for
authors, or the printers to whom they sold their books,
to enter such books in the register of the Company.

Such entries were probably required by the by-laws of

the Company, infringements of which by its members

- ]

and goods, and being contrary to Magzna Charta, the Petition of Right,
and other statutes (8. P. Dom. 1625-29, pp. 538, 569). In 1631,
Sparkes again appears to answer his contempt before the Star Chamber,
because when Barker and Lucas, the King’s Printers, had seized his
Bibles as printed contrary to their patents, Sparkes had brought a suic
at Common Law against them for such seizure (S. I>. Dom. 1629-31,
p. 510, date Feb. 6, 1631), In the same year, four stationers, of whom
Sparkes was one, were brought before the Council for selling unlicensed
bouvks (8. . Dowm. 1629-31, pp. 159, 166, 202, 203): and shortly
afterwards Sparkes and others were before the High Coramission Court
on a charge of unlicensed printing (S. . Dom. 1631-33, pp. 3, 35, 39,
231). Many cases appear in the records of the High Commission Court .
during the years 1630-35, for printing or selling unlicensed books
(¢.g.y 5. P, Dom. 1634-35, pp. 205, 532). And though it is not pre-
tended that cases in the Star Chamber or High Commission Court ara
authorities for the common law right, the existence of such a sulnmary

mode of enforcing the powers of szarch and geizure as the Stationers
possessed explains the absence of any direst acknowledzment of their
rizhts in the ordinary Courts.

z) Herb. Ames, T. A. iii. 1600.

(¢) Strype’s Parker, p. 221 ; Herb, Ames, T. A. iii. 1601.

(b) Herb. Ames, T. A. iii, 1620.
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Rogistors  were punished with fines by the Master and Court. As

%E;tiinm' only members of the Company could, except by special

Company. nrivilege, print books at all, entry of a work in the Com-
pany’s register by one of them confirmed the property in
him ; the Company protected him from piracies by his
follow memlers or outsiders, and allowed him to assign
his rights by entry in the register. Accordingly from
1576 to 1095 (c) above 2000 “copies” of books were
entered either entirely, or in shares, as the property
of particular persons. The first of such entries is in
1558 ; from 1559 (d) we find members fined for printing
other men’s copies; entries of the sale of a copy and
its price appear in and after 1573; and from 1582
copies are entered with an express proviso that “if it
be found that anyone has right to any of the copies,
then the licence touching such of the copies so entered
to another shall be void.”

In the subsequent controversy as to the existence of
the “common Jaw right,” it was attempted to set aside
all this evidence as merely entries of private transactions
between members of the Stationers’ Company, which
were no proof of the common law. But the common law
right of an author to his unpublished work was uni-
versally admitted; and by the ordinances of the Star
Chamber his work could only be printed and published
by members of the Stationers’ Company, so that regu-
lations binding them bound all printing within the
realmm (e), and thus gave a practice sufficiently universal
for the judges to found a common law right on. And

(¢) Carte; Maugham, Lit. Prop., p. 17.

(@) Willes, d., in Millar v. Taylor (1769), 4 Burr, 2313.

(¢) Such regulation was easy, as in 1583 a return showed only
fifty-three presses in London (8. P. Dom. 1581-00, p. 111); and in
1634 there appear to have been only twenty-three master printers in
London (8. P. Dom, 163435, p. 231).
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when the ordinances of the Star Chamber were set on Registers
one side by means of the prejudice attaching to that %ﬁ:&ﬁnm.
ill-famed body, it should bhave been remembered that Compony.
this was a matter not affecting the rights of the Crown
in any way, but only dealing with the rights of private
authors and printers; in it therefore there was no
especial reason to distrust their decisions, which were

held sufficient to found other branches of the common
law, notably the law as to perjury.

The effect, however, of the Company’s restrictive tlgefgzt“““ﬁ
by-laws was that a large number of “ copies ” (f) became Company.
vested in the wealthier printers, while the poorer ones
found themselves shut out from employment, and in
consequence endeavoured to break down the restrictions
and resisted the governing body of the Company (g).
The Company accordingly petitioned the Crown for
protection and enforcement of their by-laws, urging
that if the monopolies were not enforced “no books at
all would be printed within a short time. For com-
monly the first printer was at charze for the author's
pains—whereas any other came to the copy gratis, and
80 he might sell cheaper and better than the first printer.
- . . . These inconveniences seen, every man would
strain courtesy who should begin so far that in the end
all printing would decay in the land to the utter undoing
of the whole Company of Stationers.” The result was
the confirmation of the charters of the Stationers’ Com-
pany by a decrce dated June 28, 1583, providing that
every book shall be licensed, “nor shall any person
print any book, etc., against the form or meaning of any

(/) “ Copy,” the technical term then used for the right to produce
copies—the copyright.

(9) Strype; Lowndes, p. 12.



16 THE LAW OF COPYRIGHT.

Resistance restraint contained in any statute or law of the realm, or

to the

Company. Contrary to any allowed ordinance set down for the good

Sources of
gole right

government of the Stationers’ Company (k).

This was only obtained by concessions on the part
of the wealthier printers, whose monopoly of copies”
had roused the resistance by the poorer members of
the Company, and the decrce of 1585 is fullowed by a
recital that (?) :—“ Many of the richer members who had
some licenses from the Queen granting them a property
in the printing of some copies, exclusively to all others,
yielded divers of their copies to the Company for the
benefit and relief of the poorer members thereof,” and
then follows a list of some eighty or & hundred works of
all classes of literature, Latin and English, prose and
poetry, for which presumably the Queen’s license or
privilege had been granted. Mr. Barker, “ Her Majesty’s
printer,” yields certain testaments; Mr. Tottell, “the
printer of the law books,” who clearly did not confine
his attention to law, surrenders, ¢nier alia, “ Romeo et
Julietta,” and “Songs and Sonnettes of the Earl of
Surrey.” Mr. Newberry, the warden, and Henry Denham
yield, “as assigns to execute the privilege which belonged
to Henry Bynneman deceased, as many of the following
books as shall be found to have belonged to the said
Henry Bynneman:” and Mr. Newberry himself yields
certain books “when he hath sold those of the former

impressions which he hath on his hands.”

The regulations were still evaded by printing beyond

of print- Sea, and in 1623 a further decree forbade the printing

ing in

1623.

beyond sea of “such allowed books as have been im-
printed withkin the realm by such Zo whom the sole printing

(%) Herb. Ames, T. A. iii. 1648,
(+) erb, Ames, T. A. tii. 1672-75,
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thereof by leiters patent or lawful ordinances or authority Sources of

. ioht
doth appertain” (k) Here the sources of the right of 3?1;?533
«“gple printing ” are recognized by statute as :— ing.

I. Letters patent; which are either grants to Crown
patentees of Crown property, as in the case of
Bibles and Law Books, or special privileges in
books not specially the property of the Crown
eranted to private persons in exercise of an
alleged prerogative. The peculiar position
that these grants occupied is shown by the fact
that the celebrated Statute of Monopolies (1)
excepts from its prohibition of monopolies other
than patents to the authors of new inventions,
patents concerning printing, saltpetre, gunpowder,
great ordnance, aud shot,

II. Lawful Ordinances or authority ; that is, the rules
and regulations of the Stationers’ Company.

A Royal Proclamation in 1625 (), interesting in its History,
anticipation of modern arguments, recites :—* ‘L'hat divers 1025-1645.
books, written in Latin and well printed at Oxford and
Cambridge, have afterwards in the parts beyond the seas
been reprinted very erroneous, and sent back into our
Kingdom and vended here as true copies at lower rates,
in respect of the baseness of the paper and print, than
the original here can be afforded, whereby the authors
have been enforced to disclaim their own works, the first
printers much impoverished, and our own people much
abused in laying out their money upon falsified and
erroneous copies; which hath discouraged our scholars
from printing, and disabled printers from undertaking

(k) Maughaw, Lit. Prop., p. 13.

() 21 Jac. L. c. 3.
(m) Rymer, Feedera, xviii. 8.



History,
1625-1iy643.

Decrees of
1637.

18 THE LAW OF COPYRIGHT.

the charge of the presse for publishing ;” wherefore such
importation 18 again forbidden, and certain regulations
in conneotion with the University presses are framed to
check it.

In 1637 came the great decree of the Star Chamber,
“touching the ZHegulation of Printers and founders of
letters,” (n) still carrying out the original purpose of
legislative interference. It recited that *divers decrees
had been made for the better government and regula-
tion of printing . .. and divers abuses had arisen . . .
to the prejudice of the public, and divers libellous,
seditious, and mutinous books had been unduly printed,
and other books and papers without licence, to the dis-
turbance of the peace of the Church and State,” and
enacted, after dealing with “seditious, scismaticall and
offensive books,” that :—

y 2. Every book should be licensed and entered into
the Register book of the Company of Stationcers,

§ 7. No person within this kingdom or elsewhere shall
imprint or import ... any copy . .. which the said
Company of Stationers, or any other person or persons,
have or shall have, by any letters patent, order, or entrance
in their register book, or otherwise, the right, privilege,
authority or allowance solely to print, nor shall put to
sale the same.

Here again the sources of the “sole right to print”
are set out as: 1. Letters patent and orders; 2. Entries
in the register book; while the word “otherwise” was
much relied on in Millar v. Taylor (o), as showing a
common law right independent of entry in the register.

In 1640 the Court of Star Chamber fell a victim to

(1) Tracts, vol. xlviii,, Middle Temple Library. Lowndes, p. 15

Maugham, p. 13.
(o) 4 Burr. 2314.
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the Long Parliament, and in 1611 the place of its Ordi- History,
. ey o,s  1620-1G43.
nances was temporarily taken by another (p), prohibiting
printing without consent of the owner, or importing, upon
pain of forfeiting the copies to the owner or owners of the
copies of the said books., Here then is a clear statutory
recognition of property in copy, which can only have
been supported by a custom such that the common law
should have recognized and incorporated it.

In the disturbed state of the country, and the em- Protest of
bittered controversy between the Court and the Parlia- 323“5‘;“:
ment, great licence was manifested in the Press—or, it 2;‘;%‘;‘;0
would perhaps be more correct to say, was conceived
by the party in power to exist in the works of their
opponents—and mueh piratical printing occurred both
inside and outside the Stationers’ Company. It was even
suggested that all “ copies” should be laid open to any
printer that pleased to publish them. This suggestion Protest of

. . . authors,
was opposed in a declaration (¢), signed by several 143,
prominent divines, to the effect that “ considerable sums
of money had been paid by stationers and printers to
many authors for the ¢copies’ of such useful books as
had been 1mprinted, in regard whereof we conceive it
to be both just and necessary that they should enjoy a
property for the sole imprinting of their copies; and we
further declare that unless (i) they do so enjoy a property,
all scholars will be utterly deprived of any recompense
from the stationers and printers for their studies or labour
in writing and preparing books for the press; and that
if books were imported to the prejudice of those who

bore the charge of impressions, 'the authors and buyers

(p) Maugham, L:t. Prop., p. 13.
(7) Carte’s Letters, 1735; Maugham, Lit. Prop., p. 14; Lowndes,
p. 16,

(r) Le., they do ¢njoy, and it must not be taken away.

Cc 2
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Protest of would be abused by vicious impressions, to the great dis-

authors
and Or- couragement of learned men, and extreme danger of all

gﬁ"éﬁ? kinds of gdod learning.”

Here the authors’ view of restrictions on piracy, and
their object as encouraging learning, is brought clearly
before the Legislature. e need not infer that i1t was
not recognized before; the petition to Lord Cromwell
quoted above (s) takes the same ground; and Milton, in
his magnificent protest against the resultant Act of 1643,
the Areopagitica, treats the matter as beyond question,
when, alluding to the reasons urged for that enactment,
he says, “ One of the glosses used to colour that Ordinance,
and make it pass, was the retaining of each man his
several copy, which God forbid should be gainsaid.”

Ordivanco  However, on the 14th of June, 1643, the Long Parlia-
ment passed the celebrated “ Act for redressing Dis-
orders in Printing” (f). It recited *that the late orders
bhad proved ineffectual for suppressing the great late
abuses and frequent disorders in printing so many false
and forged, scandalous, seditious, libelling and unlicensed
papers . . . to the great defamation of religion and
government . . . and notwithstanding the diligence of
the Company of Stationers to put the orders in execu-
tion: . . . and further, that divers of the Stationers and
others, contrary to former orders and the constant custom
used among the Stationers’ Company, have taken liberty
to print, vend, and publish the most profitable and
vendible copies of books belonging to the Company and

other Stationers;” and enacted :—

1. «“That no book shall be printed unless the same
shall be licensed and entered in the register book of the
Company of Stationers, according to ancient eustom.

(s) See p. 8.
(t) Scobell, Acts and Ordinances, p. 44.
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2, “ And that no person shall hereafter print any book Protest of
lawfully licensed and entered in the registers of the said ::fihar:f
Company for any particular members thereof, without the g;'.nl“&lg
license and consent of the owner or owners thereof ; nor yet
import any such book formerly printed here from beyond
the seas, upon pain of forfeiting the same to the owner
or owners of the copies of the said books, and such
further punishment as shall be thought fit;” and suitable
penalties are provided.

Under this Act it will be seen that every book printed
must have an owner, whose consent is necessary to its
reprinting. A book printed without its owner's consent
would not be licensed; a pirated book would be exposed
both to the penalties for piracy and the penalties for
unlicensed printing, and the distinction would not be too
clearly marked in the minds of those owners of copy

whose right was infringed.

A further Act (w) against unlicensed pamphlets fol- Ordi-
lowed in 1647, and a second () in 1649, This latter }Z{;ﬂ?l’g{-
starts with a lengthy preamble concerning “unlicensed !oment:
and scandalous books and pampblets;” the “ignorance
and assumed boldness of the weekly pamphleteer,” and
the “irregularity and licentiousness of printing, the art
whereof in this Commonwealth and in all foreign parts
hath been sought to be restrained from too arbitrary or
general use or excuse.” It then gives power to seize
books being printed or reprinted by such as have no
lawful interest in them ; and enacts that no pamphlet

shall be printed unless licensed and entered in the

registrar’s book of the said Company of Stationers.
“For the encouragement of all regular printers and

(u) Scobell, p. 134,
(x) 1bid., ii. 88.
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support of the said manufacture in the Commonwealth,”

Long Par- it provides that printed bLooks shall not be imported ;

lisment,

Licensing

Aot of
1662,

and finally enacts that *“ No person shall print or reprint
any book now entered In the register book of the said
Company for any particular member thereof, without the
consent of the owner or owners thereof ; nor counterfeit the
nsme, mark, or title of any book o1 books belonging to
the said Company or particular members.”

The Ordinance of 1649, having expired, is renewed by
an Ordinance (7) in 1652, reciting “that it had appeared
by experience to be a good and profitable law for the
end therein expressed;” and providing regulations and
licenses for printers, ¢forasmuch as the life and growth
of all arts and mysteries consisteth in a due regulation

thereof.”

As the dissolution of the Star Chamber had led to the
renewal of its licensing decrees by Ordinances of the
Long Parliament, so the Restoration and the dissolution
of the Long Parliament were closely followed by the
reconstruction of the Ordinance of 1643 and its followers
in the Licensing Act (2) of 1662: “ An Act for prevent-
ing the frequent abuses in printing seditious, treasonable,
and unlicensed books and pamphlets, and for regulation
of printing and printing-presses.” The main purpose is
still political; and the preamble recites that *the well-
government of and reguiating of printing is matter of
public concern.”” Property in books is only recognized

incidentally.
§ 3. All books are “to be entered in the book of the

(y) Scobell, ii. 230. The Ordinances of 1647 and 1652 do pot con-
tain the “owner’s clause,” in that of 1649. Drone’s statement (p. 59)

18 incorrect,
(2) 13 & 14 Car, 1I. ¢. 33.
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register of the Company of Stationers in London.” . . . Liconsing
The Universities are not “to meddle either with books ﬁ“&{f .'
of Common Law, or matters of State and Government”
(which are the King’s property), “nor any book the right
of printing whereof doth solely and properly belong fo
any particular person or persons, without his or their
consent,”
§ 6. “No person shall print or import any book which
any person by virtue of letters patent, or of entries duly
made in the register book of the Company of Stationers
or of either of the Universities, has or shall have the
right, privilege, authority or allowance solely to print . . .
without the congent of the owner or owners” The penalty
for infringement of this clause is to go half to the King,
and half to the owner of such copy.
y 7. “The nmark of the person who has the privilege,
authority or allowance solely to print is not to be put on
books without his consent, and the licenser is to return
copies to the printer or owner”; (thus contemplating
that the owner may be other than the printer, and thus

not necessarily a member of the Stationers’ Company).

The provisions of this statute have been set out at Position
some length, and for this reason. When approaching ;ﬁ;,ti?;w
the Copyright « Statute of Anne,” («) which by its unfor- ' 166"
tunate wording roused one of the greatr * .ontroversies
in English legal history, it is important t~ notice how
the whole of the Licensing Act, the main end of which is
to regulate printing for political purposes, is bused on the
supposition of existing literary property. It does not
create such property, but assumes it as existing and pro-
tects it: no previous stutute can be shown which does
create 1t ; the inference is therefore irresistible that such

{a) 8 Anne, c. 19.
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a universal custom of literary property existed prior to
the Statute of Anne as to have ensured the recognition
of such property as existing at common law.

But while the Act recognized the custom of literary
property, the custom itself—or rather the way in which
the custom worked—was strongly objected to by authors
and others (). Though the author was obliged to regis-
ter, there was no obligation on the Stationers’ Company
to make the entry; but, once an entry made, the person
to whom it was entered became the owner. Complaint
was heard that the Company asked large sums of money
for making entries, and sometimes refused or neglected
to make them ; that they made erroneous entries, and
erased or altered entries when made, and so injured the
property of authors.

Indeed, a later protest of the Lords against the renewal
of the Licensing Act gives as one of its reasons “that
the Act destroys the property of authors in their copies.”
Similarly, in 1693, a Committee of the Commons gave
as one of themwr reasons for not agreeing to the renewal
of the Act, “that the said Company are empowered to
hinder the printing of all innocent and useful books”
(<.e., by refusing an entry on the register), “and have
an opportunity to enter a title to themselves and their
friends for what belongs to and is the labour of
others.”

Some petitioners so much objected to compulsory
entry on the register, that they made statements which
were directly reversed when the Licensing Acts were
suffered to expire. They said (¢): “The property of
the author hath always been owned as sacred among
the traders, and generally forborne to be invaded; but

() Lowndes, pp. 25-27.
() 1tid., p. 30.
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if any should invade such property there is remedy by I}ﬂfjganr}
of 1wlorary

laws already made, and no other were ever thought prperty

needfal till 1662:” and again, “as for securing pro- " 1660.

perty, it's secured already as our own experience may
show.”

The Licensing Act after several renewals, and one g:gtt;lcta;}n

lapse of six years (d), expired in 1694, and with 1t the ceases.
statutory protection of literary property. Those in }{,?g}f“" ot
whom the “right, privilege, authority, or allowance of
sole printing,” was vested had now to be content with
such remedies as the common law gave them. Instead
of their statutory penalty per copy, they could only
recover the actual damage proved to result from the
piracy, & much less satisfactory mode of procedure.
For copyright had been so long protected by Acts and
Decrees, that any other mode of proceeding than the
statutory one was almost unknown. The Stationers’
Company had promptiy endeavoured to meet the diffi-
culty as far as its own members were concerned; the
Licensing Act had temporarily expired in 1679, and
in 1681, when we may suppose the disadvantages of
rights only protected by the common law had begun fo
make themselves felt, they had passed the following
by-law (¢) :—

“Whereas several members of this Company have By-law of
great part of their estats in ‘copies’; and by ancient (33?,;1[‘,’;‘,?;?
usage of this Company when any book or copy is duly 1981.
entered in the register book of this Company to any
member thereof, such person to whom such enfry is
made 13 and always hath been reputed to be the pro-
prietor of such copy, and ought to have the sole printing

(d) 1679-10685.
(¢) Quoted in Millar v. Taylor (1769), + Buarr, 2307.
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thereof, which privilege and interest is now of late often
violated and abused, it is therefore Orduined, that where
any entry is now, or hereafter shall be, duly made of any
book in the said register, by or for any member of this
Company, that in such case, if any member shall there-
after without the license or consent of such member for
whom such entry is duly made in the register, or his
agsigns, print or import any such copy or sell the same,
he shall forfeit to the Stationers’ Company the sum of
12 pence per copy.”

The members of the Company, however, possibly
suffered from piratical competition on the part of out-
siders, as well as within their own body, for in 1684, there
being no Licensing Act in existence, a new Charter (f)
was granted them. After reciting “That divers mem-
bers and brethren of the Company have great part of
their estate in books and copies™ (i.e., stocks of printed
hooks, and sole rights to print particular books), “and
that for upwards of a century before they have had a
public register kept in their common hall for the entry
and description of books and copies,” 1t confirmed former
charters, and proceeded : “ We, willing and desiring to

confirm and establish every member in their (sic) just
rights and properties, do well approve of the aforesaid
register, and declare that every member of the Company
who should be the proprietor of any book, should bave
and enjoy the sole »ight, power, privilege, and authority
of printing such book or copy as in that case had been
usual heretofore™ (y).

(/) Maugham, Lit. Prop., p. 17.

(9) This Cherter may possibly be only one of the set of charters
resulting from the wholesale forfeitures by corporations, and their pur-
chase of new charters in 1684, Its language, however, suggests that
it is called forth by the five years’ lapse of the Licensing Act.
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Tt will be seen that this charter does not profess to do Confirm-
more than “confirm just rights and properties,” and iﬂfﬁ"”‘
declare “what had been usual heretofore.” The Com- '®*
pany seem to have so relied on the summary penalty per
copy for piracies imposed by the Licensing Act, as hardly
to have understood the strength of their position when
that Act expired.

The Act was renewed in 1685, only to expire in 1694; ggtl;;fefz_g,
and its final lapse is immediately followed by the re- Company.
newal of the by-law of 1681, with the additional recital 1694
that such copies were assigned, left by will, and used to
make family provisions (%).

We now reach the period immediately preceding the Recapitu-
v lation of

Statute of Anne, and in view of the momentous conse- period
quences to copyricht resulting from that statute, it {1710,
will be well briefly to sum up the existing state of
things.

Since 1538, literary property “in books and copies ™
had been recognized by implication in nearly everyv
statute dealing with printing. The precise relation of
this property to the Stationers’ Company and the entries
In 1ts register 18 not perfectly clear. It has been urged
that such copyright as existed applied only to members
of the Stationers’ Company, and not to authors outside
the Company. But the registers of the Company, both
in the 16th and 17th centuries, contain entries in
sufficient numbers to show that up to 1695, and even
later, “there was hardly a book in which property
was not ascertained, and the sole right of printing
secured, by entries in the Stationers’ Register” (!).
And the jury, in Millar v. Tuylor, on the evidence before

(A) Quoted in Millar v. Taylor (1769), 4 Burr. 2308,
(1) Carte; Maugham, Lit. Prop., p. 17.
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Recapitn- them, found, as part of their special verdict (%), “ That

Iation of
poriod
previous
to 1710,

Cascs
prior to
the Sta-
tule of
Anne.

before the reign of her late Majesty, Queen Anne, 1t was
usual to purchase from authors the perpetual copyright
of their books, and to assign them from hand to hand for
valuable consideration, and to make the same the sub-
jects of family settlements for the provision of wives and
children.”

It was clearly considered, thercfore, that authors (7)
had perpetual rights of property in their works, and that
these rights could be assigned. No statute can be pro-
duced which creates these rights, though many allude to
them as existing, and provide special means of protecting
them. They constantly speak of the * owner of the copy,”
but no statute calls such owner into existence. If the
right existed at all, it existed therefore by the common
law, or was such a custom as should and would be recog-
nized by the common law. Hardly any records of
protection to the right, afforded by the State, are in
existence, and there seems to be no entry of a prose-
cution in the ordinary Courts, for printing without
license (m). This may be explained by the fact that the
Stationers’ Company had, by their charter, summary
rights of search, seizure, and imprisonment, and similar
powers existed under the Licensing Acts, Here no

recourse to the ordinary Courts was needed, and no entry
of proceedings would exist.

The cases which appear in the books are usually cases
in which the alleged rights of the Stationers’ Company,
or of authors, clash with those of the King’s patentees (»).

(%) 4 Burr. 2307.

(1) Or more usually the printers, their assigns.
(:n) 4 Burr., 2313.

{n) These rights had clashed in cases which did not come before the
ordinary Courts. A long struggle between the Stationers’ Company
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Thus in 1666 (o), Atkins, a patentee from the Crown of Cases
law books, sued the Stationers’ Company for infringing {)]!;LOEEE
his patent, and was successful. His counsel stated that t{‘;?lgf
the King bad granted fifty-one patents. On appeal to the
House of Lords, they seem to bave held that a copyright
was a thing acknowledged by the common law, that the
King had this right, and had granted it to the patentees.
One objection and answer during the hearing summa-
rizes a great deal of subsequent discussion. Counsel for
the defence urged: “the price of books will be en-
hanced ;” to which the plaintiff’'s counsel replied: “As a
matter of fact, no books are sold so cheap as are printed
by the King’s patentee, s0 my client informs me.”” Again,
in Roper v. Streater (p), in 1670, the Lords proteeted the
law patentee of the Crown against the assigns of the
author. The right of copy in some one seems to have
been almost taken for granted. In Stationer’s Co. v. Sey-
mour, in 1678 (gq), where it was urged that prognostica-
tions added to the King's Almanac made a new property,
the judges said that it no more did so than “if a man
should claim a property in another man’s copy, by reason
of some inconsiderable additions of his own.”

All these cases deal with a Crown right granted

by express patent and only by implication uphold a

and the University of Cambridge, lasting from 1583 to 1629, finally
resulted in the triumph of the University. (See inter alia S.P. Dom.
1581~-90, pp. 107, 111; Add. 1580-1625, p. 658; 1619-23; Nov. 25,
1621 1625, p. 173; 1626, p. 343; 1627, p. 493; 1628, p. 540;
1629, pp. 496, 520,) The King's prerogative was stated, in an opinion
given by Coventry, the Sulicitor-General, in Nov. 1618, to override
charters of previous sovereigns to the Stationers’ Company, (S, P-
Dom. 1623-25, p. 554.)

(o) Carter’s Reports, pp. 89-92; 4 Durr. 2316.

( ») Skinner’s Reports, 234; 4 Burr, 2317.

(7) 1 Mod. 256; 4 Burr, 2317,
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common law right, The summary proceedings and easily
recoverable penalties under the charter of the Stationers’
Company 4nd the Licevsing Act have left no trace on
the law reports, though a few of them appear 1n the
Calendars of Domestic State Papers and Records of the
High Commission Court. Common law proceedings were
far more cumbrous and less profitable, and the use of a
bill in equity, subsequently so common, does not seem

at this time to have been understood.

There was then prior to the Statute of Anne no statute
expressly creating, or judicial decision expressly re-
cognizing, copyright; there was such constant usage
among authors and printers, recognized indirectly both
by statutes and judicial decisions, that, when the ques-
tion arose for decision, a court of law might reasonably
recognize literary property both before and after publi-
cation, as part of the common law; and such was the
opinion of three judges against one in Millur v. Taylor (r),
and of eight judges against four In Donaldson v.
Beckett (s).

After 1694, the lapse of the Licensing Act left authors
and proprietors of copies without the protection sum-
marily enforceuble by penalties and seizure of copies,
which they had previously enjoyed, and left them very
discontented. As Lord Mansfield observed (¢), they
considered an action at law an inadequate penalty,
and had no idea that a bill in equity could be main-
tained except on letters patent, Accordingly the book-
sellers and publishers, most of whose property consisted

(r) (1769) 4 Burr, 2303.
(s) (1771) 2 Bro, Cases in Parl. 129 4 DBurr, 24083,
(¢) 4 Bur, 2406.
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in valuable “copies,” importuned Parliament for further Statute of
protection. They petitioned in 1703, 1706, and 1709, Anne.
They said that (z) “at common law a bookseller can
recover no more costs than he can prove damages; but

it is impossible for him to prove the tenth or hundredth

part of damage he suffers, because 1000 counterfeit copies

may be dispersed into as many different hands, all over

the kingdom, and he is not able to prove the sale of 10;

the defendant is always a pauper;” and they therefore
prayed “that the confiscation of counterfeit copies might

be one of the penalties inflicted on offenders.”

Amongst other heads of a bill suggested by some
petitioners, were (¢): (1.) That the proprietor of copy
should be secured in his particular copies, by giving
him a method of process, as treble costs and damages
against the invader. (2.) That the register bouk of the
Company of Stativners should be duly rectified, and
all fraudulent and false entries, and entries of popish
and other illegal and scandulous books therein entered,
be expunged, and the true proprietor thus reinstated in
his right.

This petitioning resulted in 1709 in the introduction
of a bill which, with several material alterations, ulti-
mately became law (w). The occasion of its introduetion
must be borne in mind; it originated with booksellers
and publishers to protect further a property they already
concetved themselves to have. Its material parts, as
tinally settled, ran as follows :—

“An Act for the encouragement of learning by vesting ;e
the ¢ copies’ of printed books in the anthors or purchasers
of such copies during the times therein mentioned.”

() Lowndes, pp. 20-31.
(v) 1bid., p. 29.
(w) 8 Anne, c, 19.
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(According to Willes, J., in Millar v. Taylor (x), the Bill went to
Committee as “a Bill to secure the undoubted property of authors for
ever.” The Journals of the House for January 11, 1709, contain the
entry that Mr? Wortley brought in a “ bill for the encouragemecat of
learning, and for securing the property of copies of books to the
rightful owners thercof > (y).)

“ Whereas printers &ec. . . . have of late frequently
taken the liberty (a) of printing, reprinting (b), and repub-
lishing books without the consent of the authors or pro-
prietors of such books . . . for preventing such practice
and for the encouragement of learned men to compose
and write useful books, be it enaeted—

(a): “taken the liberty,” it was urged that this phrase was only
applicable if a right existed previously, and the answer was made that
the same phrase was used in the Ilogarth Acts as to engravings,
where no previous right existed. (0) “reprinting ”: it was argued
that * 2»¢printing  could only be objectionable if a sole right to priut

and reprint existed.

§ 1. “From the 10th of April, 1710, the author of any
book already printed, who shall not have transferred the
right, shall have the sole right and liberty of printing
such book for the term of twenty-one years to commence
from the said 10th day of April, AXD No LONGER («), and
that the author of any book not yet printed and his
assigns shall have a similar right for fourteen years from
first publication, and no longer ™ (a).

(¢) : These three words were ultimately fatal to the common law
right; whether it was intended that they should be so, or merely that
they should decisively restrict the statutory term, is doubtful ; clause 9
is quite inconsistent with them. A penalty of a penny a sheet was
imposed on piracy. Clause 2 enacted that no one should be subjected
to penalties unless the title to the copy of bouks horeafter to be
published should, before such publication, be entered in the register of

—— ol e

() (1769) 4 Burr. 2333.
() Com, Journ. xvi, 260. Mr, Topham had, on I'eb, 20, 1706, brought
in a bill ¢ For the better securing the rights of copies of printed books.”

—C. J. xv. 310,
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the Stationers’ Company, * as hath been usual,”” Clause 4 contained a Statute of
proviso for fixing the prices of books if they appear too high and Anne.
unreasonable, Clause 5 required nine copies of each work to be

delivered to nine public libraries,

§ 9. “Provided that nothing in this Act contained Clause 9.
shall extend or be construed to extend either to pre-
judice or confirm any right that . . . any person . ..
claims to have to the printing or reprinting any book
or copy of a book already printed or hereafter to b>
printed.”

A large number of persons “claimed to have rights’ at commom
law ¢ to printing or reprinting books."” This Act therefore by its ninth
clause should have left these rights as they were, withont either
« prejudicing or confirming them.,”

§ 11. “Provided always, that after the expiration of Clause 1L
the said term of fourteen years the sole right of printing
or disposing of copies shall return to the authors thereof,

if they are then living, for another term of fourteen
vears.”’

This throws some light on the term “and no longer * in the first
clause, and suggests that it should not be interpreted as overriding § 9.

It seems that the bill as originally introduced pro- Resultof
. . ] . Statute of
vided perpetual statutory copyright; that, this being Anne.
strongly opposed, a term of statutory protection was
accepted, the words “and no longer” being added to
exclude the possibility of a further statutory term, and
that the Oth clause was intended to leave all rights
existing or alleged to exist at the passing of the Act in
stutw quo, Though not the judicial interpretation of the
Act, this seems on the whole to reconcile the phrase-
ology of clause 9 and the preamble with that of clause 1,
The question as to the effect of this compromise,
whether it gave a term of copyright protected both by
statute and common law, and left the further common

law right as before, or whether it abolished the common

D
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law right In perpetuity, replacing it by a limited statu-
tory term, could not arise till 1751 ; for until that date,
being twenty-one years from the date fixed in the statute,
all books had statutory copyright. And after that date
cases soon arose to test the effect of this legislation.

First, however, in 1735, an Act (z) was passed for-
bidding the importation of foreign reprints of English
works, unless such works had not been printed or re-
printed in England for twenty-one years previously, a
vestriction imposed in the iuterests of the publie. The
clause of the Act of Anne for fixing the price of books
was also repealed, a recognition that “regulation” i1s not
always “consistent with the life and growth of all arts
and mysteries” («).

The first cases to test the effect of the Act of Anne
arose on applications to the Court of Chancery for in-
Junctions to prevent the printing of piratical books. It
was subsequently urged against the importance of these
precedents, that such injunctions were only granted till
the final hearing, and were not final settlements of the
question. In answer to this it must be remembered that
injunctions in the Court of Chancery were only granted
in questions of property, and when the right was clear and
unquestioned ; and also that, though in form interlocu-
tory, they were generally treated as a final settlement of
the action, and when granted were made perpetual by
consent of the defendants (b).

In 1735, in the case of Eyre v. Wallker (¢), Sir Joseph

‘S“t‘fﬁfw . Jekyll restrained the defendant from publishing the

Anne,

‘Whole Duty of Man,’ said to have been first assigned

(z) 12 Geo. 11. c. 36.

(a) See Ordinance of 1652, p. 22,
(b) 4 Burr. 2325,

(¢) 1bid. 2325.
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in 16057, and therefore outside the term of statutory ases
copyright. This case however was rendered unsatisfac- ‘gﬁ?t‘ifm of
tory by doubts as to the facts; the alleged assignment Amn¢
took place two years before the book was published, and
the authorship is still an unsettled question.

In the same year, in the case of Motte v. Falkner (d),
the defendant was restrained from printing certain mis-
cellanies of Pope’s and Swift’s, published in 1701, 1702,
and 1708, and therefore outside the term of statutory
copyright. After another case in 1736, Lord Hardwicke
in 1739, in the case of Tonson v. Walker (d), restrained the
defendant from printing Milton’s ‘ Paradise Lost,” the
assignment of which was dated in 1667.

In 1760, mn the similar case of Tonson v. Collins (e),
where the defence- set up was that copyright only existed
by statute, and that the statutory period had expired, the
question was referred to a Court of common law, who
ultimately refused to give a decision, on the suspicion of
collusion, although it was understood that the judges
were *in favour of the plaintiff as far as the case had
gone.

Up to this point, therefore, the Court of Chancery had
recognized that a clear right of literary property existed
in works mnot within the statutory protection. That this
right was independent of the statute was further shown
by the fact that though the statute required registration
at Stationers’ Hall as a condition precedent to protection,
the Court gave relief in cases where the work pirated
had not been so registered (f).

Under these circumstances the question was for the Miltar v.
first time brought te a decision in the Courts of common Taylor.
(d) 4 Burr. 2325,

(¢) Ibid. 2326.
(f) Ibid. 2319.
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Millar v. law in the celebrated case of Aillar v. Taylor (g). The

Taylor, : .
poet Thomson had published his poem, ‘The Seasons,
in the years 1726-1730; statutory copyright therefore
expired in 1758, Thomson had sold the copyright to
Millar ; in 1763 Taylor pirated the work, and in 1766
Millar brought an action against him, which was heard
before Lord Mansfield, C.J., Willes, Yates, and Aston, JJ.,
and decided in 1769,

The judges held by three against one that the copy
of 2 book or literary composition belongs to the author
by the common law, and that this common law right of
authors to the copies of their own works is not taken
away by the Statute of Anne,

Of the majority, Mr. Justice Willes delivered an
extremely able historical survey of the question, to
which all subsequent authors are much indebted (),
Mr. Justice Aston assented on general grounds, and Lord
Mansfield, probably the greatest authority of the time on
the Law of Copyright, or indeed on any other legal
subject, contented himself with agreeing shortly - with
the judgments of his two puisnes (). In opposition,
Mr., Justice Yates delivered a lengthy and involved
judgment against the common law right, based mainly
on metaphysical considerations as to the nature of pro-
perty. The effect of his arguments is much weakened
by the fact that he admits an author to have property at
common law in his unpublished works so as to prevent
others from printing them. Thus the first discussion of
the matter in Courts of Law resulted in the affirmation

(g) 4 Burr, 2303.
(%) Tt was subsequently said by Lord Abinger during the argument
in Chappell v. Purday, that this judgment was really the work of

Lord Mansfield,
(#) It was one of the fwo occasions on which Lord Mansfield's Court

were not unanimous: 4 Burr. 2395.
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of a copyright at common law undisturbed by the Miflar v.
aglor.
statute.

In 1774, after a decision in the Scoteh Courts denying Donaldson

the common law right, the question came up for decision ™ Beckete
on an appeal to the House of Lords in the case of Donald-
son v. Beckett (k). The facts were the same as in Millar v.
Tuylor, except that Millar’s executors had sold the “ copy ”
to Beckett, who sued Donaldson for piracy. The Lord
Chancellor Bathurst granted a perpetual injunction
against the defendant, from which he appealed. The
House of Lords called in the judges to give their opinion
on certain questions, which they did with the following
result. (Lord DMansfield, as a peer of the realm, did
not give his opinion with the judges, or take any part In
the decision, a reticence much to be regretted.)

The judges were asked : Answers
of the

I. Whether at common law an author of any book or Judges.
literary composition had the sole right of first printing
and publishing the same for sale, and might bring an

action against any person who printed, published, and
sold the same without his consent?

Answer.—To this, ten judges (and Lord Mansfield)
were of opinion that he had the sole right ; one dissented.
The judges were thus practically unanimous on the
existence of the author’s common law right before
publication.

II. If the author had such a right originally, did the
common law take it away upon his printing or publishing
such book? And might any person afterwards reprint

(%) Brown, Cases in Parl, 129; 4 Burr. 2408; 17 Cobbett, Parl.
Hist, 954, 1003.
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Donaldron and sell for his own benefit such books against the will

L
V. Becketl. o o} o author ?
Anewers )

of the Answer.~To this, eight judges (and Lord Mansfield)

judges. ’ . ro oy . .
answered “ No;” three judges “Yes;"” a large majority
thus holding that publication did not at common law
divest copyright.

111I. If such an action would have laid at common law,
13 it taken away by the Statute of Sth Anne; and is an
author by the said statute precluded from every remedy,
except on the foundation of the said statute, or on the
terms and conditions prescribed therein ?

Answer.—On this, the vital point, five judges (and
Lord Mansfield) answered “No;” six judges answered
“Yes.”

IV. The fourth question was a combination of the first
and second : Whether the author of any book, and his
assigns, had the sole right of printing and publishing
the same in perpetuity by the common law?

Answer.—To this, seven judges (and Lord Manstield)
answered “ Yes;” four judges “ No.”

V. The fifth question practically repeated the third—
Whether this common law right is in any way im-
peached, restrained, or taken away by the Statute of
Anne?

Answer.—On this, after minute discussion of the word-
ing and circumstances of the statute, six judges answered
“Yeg;” five (and Lord Mansfield) “ No.”

On these answers of the judges, Lord Camden moved
the House to give judgment for the appellant and aguinst
the common law right.

Ie first dealt with the evidence of custom adduced to
shew the existence of such a right, and summarily dis-
missed it as either illegal decrees of an unconstitutional
tribunal, or private regulations of a company of mono-
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polists. No authority could be produced for a common Donalison
law right ; and, on grounds of principle, literature once " Beckett,
published was a matter publici juris. His Lordship

indeed was mightily indignant at the idea of pecuniary

gain resulting from literature (7). “ It was not for gain,”

said he, “that Buacon, Newton, Milton, and Locke 1n-
structed the world; it would be unworthy such men to

traffic with a dirty bookseller for so much a sheet of
letterpress. When the bookseller offered Milton five

pounds for his ¢ Paradise Lost,” he did not reject it and

commit his poem to the flames, nor did he accept the
miserable pittance as the reward of his labour; he knew

that the real price of his work was immortality, and that
posterity would pay it.”

How could the peers resist such eloquence as this:
indeed, the only fault to be found with such generosity
and highmindedness is, that it is at other people’s
expense. Possibly, if applied to the remuneration of my
Lord Camden’s own intellectual labour, his Lordship
might have considered immortality an unrealizable com-
modity for the wants of daily life. Concerning posterity,
the lucid dicta of that great lawyer and moralist, Mr.
Thomas Hood, are applicable when he says: “'I'he very
law of nature protests aguinst an nnnatural law wiich
requires an author to write for everybody’s posterity
except his own.” And again: “ By the present arrange-
ment posterity is bound to pay everybody or anybody
but the true creditor.”

It 18 not clear what view Lord Camden took of the
common law right in unpublished works, which he could
hardly have denied to exist. Rhetoric apart, while
correctly stating that there was no judicial decision
expressly creating a common law right, he seems to have

(1) 17 Cobbett, Parl. Hist. 1060,
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overlooked the nature of the common law of Tngland
and its concealed character of judicial legislation, and
not to have'realized the importance of all these by-laws,
proclamations, entries, and assignments, which he put
aside as illegal and unworthy of notice, as forming a
weighty reason for a deciston in favour of a common law
right.

After all the persons who would have mainly gained
by the existence of a common law right in perpetuity
were the booksellers and not the authors, and the
decision in Donaldson v. Declctt naturally caused great
alarm in the ranks of publishers and owners of “copy.”
‘They instantly came to Parliament for relief. On the
28th of Febroary, 1771 (i), the booksellers presented a
petition complaining that in reliance on their common
law right, confirmed by the case of AMillur v. Tuylor,
hooksellers had invested several thousands of pounds in

purchase of ancient copyrights not protected by the
Statute of Anne; that this property was destroyed by
the late decision; and praying for relief. The petition
was referred to a comnmittee to report on it, and they
accordingly took evidence. The chief witness was a
bookseller named Johnson, whose evidence () in view of
past history and present controversies is very interesting.
Although the Statute of Anne was introduced to give
owners of copy further protection, the witness stated
that it was not the custom of publishers to sue for
penalties under that statute, since a shorter and more
complete relief might be had by filing a bill 1n Chan-
cery. He had never heard of any action being brought
at common law, the bill in Chancery being the easier.
In reference to the “reversionary,” or “two-term™ copy-

(m) 17 Cobbett, Parl. Hist. p. 1077,
(n) Ihid, p. 1080,
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right, under the statute, a return to which has been Effects of
. Donaldeon

proposed of late years, the witness had never seen or vy, Beckett.

heard of any assignment of copy where the second term

of fourteen years was reserved to the author, the assign-

ments being usually to booksellers and their assigns for

ever; undoubtedly the bookseller gave more money for

twenty-eight years' copy than he would for fourteen.

With regard to the value of copyrights, he said that in

the previous twenty years nearly £66,000 had been paid

for copyrights by publishers. The facts he bore witness

to however tended to show that the evidence required of

property In a copyright was not of the strictest, that

the assignment from the author was frequently assumed,

and that there was some ground for calline the then

system of copyright a mere trade arrangement.

On this and other evidence the Committee reported
to the House, and a bill was broucht in on the 22ad of
Aprl, 1774, and read a second time on the 10th of May ;
it was opposed by Attorney-General Thurlow and Charles
James Fox, and supported by Edmund Burke (o).
Counsel were heard for and against it: the interests of
the public and of authors however are not prominently
put forward; Scotch and country booksellers promote
the opposition against the great London firms, mainly
on petty trade grounds. The Dill ultimately passed
the Commons, but in the House of Lords (»), on the
motion of Lord Denbigh, supported by Lord Camden
and Lord Bathurst, it was thrown out, and large and
valuable properties in ancient copyrights were lost
without compensation. The report significantly SQys :
“Lord Mansfield did not attend the House on that
occasion.”

(0) 17 Cobbett, 1110.
(v) 1bid. 1402,
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r}ubsﬁ- Another and more powerful section of the community
d;ﬁzfﬂ. were affected by the decision, aud were more fortunate
tion. in their endeavours. The Universities in 1775 obtained
an Act granting them perpetual copyright “in books
given or bequeathed to the said universities and colleges
for the advancement of useful learning, and other
purposes of education " (¢).
As the position of authors whose pen was their living
became more honourable, it was felt that the Statute of
Anpe gave too short a term of remuneration, and in 1814
an Act () was passed “to afford encouragement to
Iterature,” It substituted for the previous term of
fourteen years, with & reversionary fourteen years to the
author if living, an extended term of twenty-eight years,
or, if the author were living at its expiration, his life.
This clause however must be regarded rather us a bribe
to vutweigh the disadvantages of an increased supply of
copies to public libraries, rendered obligatory by other
clauses of the Act, than u disinterested recognition of
the claims of literature.

Talfourd's In 1837, however, the matter was at last taken in hand
Bl purely in the interests of authors. 1n that year Serjeant
Talfourd began the parliamentary battle which ended,

after be had left the Commons, in vietory. Introducing

his kill in 1838 in an eloguent and lengthy spcech (s), he

was supported by Disraeli and Monckton Milnes, after-

wards Lord Houghton, and actively opposed, mainly in

the interests of the public, by Hume, Grote, and the

“ philosophic Radicals,” on the ground that any extension

of copyright must enhance the price of books. During

(4) 15 Geo. 1IL. ¢. 53. Under this Act, the late Master of Balliol's

wourks have been bequeathed to Balliol College.
() 54 Geo, J1I. c. 156. (s) Hansard, xlii, 557,
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this debate Talfourd luid down the motive of the pro- Talfourds
posed change to be, “that the present termn of copyright bl

is much too short for the attainment of that justice

which society owes to authors, especially those, few

though they be, whose reputation is of slow growth and
enduring character.”

The year 1841 is memorable for the first interposition
in these debates of Macaulay, in a speech which must,
like its successor m 1842, have had a very great effect
on the House (f). Members generally were much im-
pressed by the hardships which had lately befallen
prominent men of letters, and by petitions presented
by writers then in full popular fame, or attaining to it.
Scott had died just when the copyright of his earliest
and most successful novels was expiring, leaving his
family in great financial diilicalties. Wordsworth’s
works were only becoming popular, when they ccased
to bring hiw any return. Southey’s literary career was
known to have been much altered by his pecuniary
needs, and the shortness of the copyright in his works.
Alison presented a very important statement with refer-
ence to the remuneration of his ‘History, a work of
great magnitude and expense and of slow returns (u)
Thomas Hood wrote a petition, alluded to before, but
unfortunately too long to quote, except as to one para-
graph, which ran: “That cheap bread is as desirable
and necessary as cheap books, but it hath not yet been
thought necessary to ordain that after a certain number
of crops all cornfields ought to be public property.” The
whole petition was drafted iu a style quite new to the
House, but unfortunately it was never presented. There
was also a petition from *“'Thomas Carlyle, a writer of

(6) Macaulay's Speeches, p. 108 ; Hansard, li, 341,
() Drone vn Copyright, p. 78,
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books ” (i), setting forth * that vour petitioner has written
certain books, being incited thereto by certain innocent
and laudable considerations, that his labours have found
hitherto in money or money's worth small recompense or
none ; but he thinks that if ever it is so, it will be at
some distant time when he, the labourer, will probably
no longer be in need of money, and those dear to him
will still be in need of it, wherefore your petitioner
humbly prays your honourable House to forbid ex-
traneous persons, entirely unconcerned in this adventure
of his, to steal from him his small winnings for a space
of sixty years at the shortest. After sixty years, unless
your honourable House provides otherwise, they may
begin to steal.”

Against these influences Macaulay rose in opposition.
As Talfourd said: “Iiterature’s own familiar friend in
whom she trusted, and who has eaten of her bread, has
lifted up his heel against her.” And successfully; his
rephew and biographer is justified in saying: *Never
has any public man, unendowed with the authority of a
minister, so easily moulded so important a piece of
legislation into a shape which so accurately accorded
with his own views as did Macaulay the Copyright Act
of 1842.” (z)

I. In mntroduecing his Bill in 1841 (y), Talfourd proposed
a copyright of sixty years from the death of the author,
but professed himself willing to acecept thirty years from
death., Against this Macaulay delivered the first of his
celebrated speeches on copyright (z). He arcued that
there was no natural right to property, or that if there

(w) Carlyle, Miscellaneous Essays.
(z) Trevelyan's Macaulay, ii. 133.
() Haneard, lvi. 340.

(z) Macaulay’s Speeches, p. 109.
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was, it did not survive the original proprietor. Copy- "]J;{:Il]fourd's
richt was a monopoly, making books dear, and as such =
cnly tv be justified within certain limits by expediency.

He urged that extension of the term beyond the author’s
death would not benefit bim, nor would the expectation

of it be an inducement to labour. Copyright he defined

as “ a tax on readers for the purpose of giving a bounty

to writers.,” He suggested that the descendants of a
great author might frequently disapprove on various
arounds of his works and so injure the public by refusing

to reproduce them. All this was enforced by copious
historical illustrations, and was probably even more
refreshing to listen to in the House than it is to read in
the wilderness of Hansard, The Bill against which it
wag directed was, small wonder, rejected by forty-five
votes to thirty-cight, in which minority there voted
Sir I8. L. Bulwer, Disraeli, W. E. Gladstone, Lord John
Russell, Lord George Bentinck and Sheil, while Macaulay
and Joseph Hume are the most conspicuous names in

the majority.

Before the next session of Parliament, Talfourd had Act of
been raised to the Bench, and the late Lord Stanhope, 55
then Lord Mahon, introduced the Bill (¢). He proposed
that the statutory period should be twenty-five years
from the death of the author, and never less than twenty-
eight years, Macaulay in committee brought forward as
a counter-proposal that the statutory period should be
forty-two years or the life of the author, whichever was
the longest, His specch (&) in proposing this had little
to do with principles, but consisted of a graphic recital
of the great works of literature which would recaive

(«) Iansard, 1xi, 1349.
(b) Macaulay’s Speeches, p. 118,
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longer copyright by his than by Lord Mahon’s proposal.
It was the controversy between, on the one hand, a fixed
period from the death of the anthor for all his works, a
varying period therefoere for each of his works; and on
the othor a fixed period for each work from date of pub-
lication, the copyriglits thus expiring one by one. The
point is one of not very interesting detail, but Macaulay’s
vivid power and literary memory made the discussion so
absorbing that the House was carried with him as by
storm. When he sat down Sir Robert Peel told him that
the last twenty minutes of his speech had radically
altered his views on the Law of Copyright. Macaulay’s
amendment was carried by sixty-eight votes to fifty-
8ix (¢). Peel then suggested that the term should be
extended to seven years after the author’s death, for the
benefit of his children ; and in spite of Macaulay’s oppo-
sition this was carried by a large majority. The statutory
term thus stood at “forty-two years from publication, or
till seven years from the death of the author, whichever
shall be longest.”

The Bill met with little opposition in the Lords (d);
it was supported in committee by Lord Lyndhurst, but
met with considerable adverse ecriticism from Lord
Brougham, who specially guestioned whether the length-
ened term woull really benefit the author pecuniarily,
or whether he would obtain more for his term of forty-
two years than he would for one of twenty-eicht years (a
point however only of importance when the author sells
all his rights instead of arranging for each edition

separately).

Since 1842 artistic Copyright bas been dealt with by

(¢) Hansard, Ixi. 1398.
(d) Zbid. Ixiii. 778,
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an Act of 1862 (e) ; the Drama is the subject of an Act Jegerys

of 1833, known as Bulwer Lytton’s Act (f); Lectures
are partially provided for by an Acl of 1835 (g); and
Music has been very unsatisfactorily legislated for in
1882, 1888, and 1902 (). The whole patchwork and
piecemeal collection of Acts waits and has waited for years
for a codifying and simplifyine measure which Parliament
cannot find the leisure to consider. Before however
closing this historieal sketch of Copyright in England,
something must be said of the great case of Jefferys v.
Boosey (i), which, though more directly concerned with
International Copyright and the cxtension of the Copy-
right statutes to cover it, yet raised a question as to the
existence and nature of common law copyricht and the
extent to which it wag available to meet the case under
discussion. The judges were called in to advise the
House, and though the questions put to them did not
directly raise the point, yet, amongst others, Erle and
Colertdge, JJ., pronounced in favour of the existence of
such a right. Pollock, C.B., however, gave it as his
opinion that (j): “ Copyright is altogether an artificial
right, not naturally and necessarily arising out of the
gocinl rules that ought to prevail among mankind, but
is a creature of the municipal laws of each country, to
be enjoyed for such time and under such regulation as
the law of each state may direct, and has no existence
by the common law of England.”
The Law Lords also were unanimous against a copy-

richt at common law., Lord Campbell, L.C., said,

(¢) 25 & 26 Vict. c. 68.

(f) 8 & 4 Will. IV, ¢. 15.

() 5 & 6 Will. IV, c. 65.

(h) 45 & 46 Vict. ¢. 40; 51 & 32 Vict. ¢. 27; 2 Edw. VIL c. 13.

(i) (1854) 4 H. L. C. 815.

() Ibid. p. 935.

v. Boosey,
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“ Copyright, 1f not the creature of our statute law, as I
believe it to be, is now entirely regulated by it.”
Lord Brougham (4): “In my judgment 1t 18 unques-

" tionable that the statutes alone confer the exclusive

Colonial
Copyright.

Commis-
sion of
1875.

Recapitu-
Iation of
history.

richt” ; while Lord St. Leonards (/) had “ come to the

conclusion long since that no common law right existed
after publication.”

It only remains to add that, the national question
being settled for a time by the Act of 1812, increased
facilities for intercourse, and the spread of education, led
to knotty questions of International and Colonial Copy-
right. A Canadian Act of 1875, thought to elash with
the Imperial Act of 1842, was the cause of the appoint-
ment of the Copyright Commission in 1875, under the
chairmanship of the late Lord Stanhope, who, as Lord
Mahon, had introduced the Bill of 1842. After taking
mnch valuable evidence, it reported in May, 1878, and
the changes in the Law of Copyright which it recom-
mended still wait legislative enactment tiil the House
of Commons shall set itself in order and make better
arrangements for accomplishing the legislative work of
the nation (m).

The History of Copyright in England therefore falls
under four periods :—

(%) 4 H. L. C. p. 962, () Itid. p. 977.

(m) 'This passage, from the first edition of 1883, remains unaltere}
in the fourth edition in 1903. Various private bills dealing +with
literary and artistic copyright were introduced in the sessions of 1898,
1899, and 1900, and considered by a Committee of the House of Lords,
presided over by the late Lord Herschell, and by Lord Monkswell, and
in which Lords Knutsford and Thring were active members, The
Government included a Literary Copyright Bill in the King's Speech
fer 1901, but it was not pressed forward. A private measure has very
little chance of passing, aud the Government do not seem able to find
time for a public measure,
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I. From the incorporation of the Stationers’ Company Rocapitu.
in 1596 (n) to the expivation of the Licensing et in 1694 ; L‘:;ﬂ'-yof
in which period there exists usage sufficient to ground
a copyvricht at common law, side by side with a statutory
system of licensing and regulation, which indirectly
enforces it,

II. From the expiration of the Licensing Act in 1694
to the passing of the Copyright Act in 1(0‘) copyright at
common law alone exists.

IIL. I'rom the passing of the Copyright Aet in 1709
to the decision in Donaldson v. Beckett in 1774 there is
statutory copyright for a limited term, with, as was
believed, common law copyright extending beyond 1t
in perpetuity.

IV. From the decision itn Doncldson v. Beckett to the
present day, statutory copyright alone exists, as far as
published works are concerned, and has been gradually

extended.

Whether or not there is now a common law copyright Common
after publication in cases not provided for by statute, iﬂlgmu i
might be a question of importance in case of the dis-
covery or invention of a new species of literary property.

To this the common law might apply, not as founded.
on ancient custom, but in its character of judicial legis-
lation as pointed out by Lord Lyndhurst, who says:
“The common law applies itself to the varying circum-
stances of the time, and extends to every new species of

property that springs up, the same protection that it has
afforded to property previously existing.”

Returning then to the questions put at the outset, we Answers

Citll answer ;— :?03:83-

(n) Before 155F, copyright is only rudimentary.
I
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gn;:eiﬂ I. Between the introductiou of printing in 1471, and

tions. the passing of the Statute of Anue in 1709, there was no
direct recognition by the judges of copyright as existing
in the common law of England; nor was there any
statute creating copyright. There was, however, such a
state of things existing in the custom of authors and -
printers as to constifute a new species of customary
property, which the juilges would have been bound to
recognise had the question come before them.

11. The Stutute of Anne was an unfortunately worded
compromise, not understood at the time, containing
expressions favouring both the retention and the destrue-
tion of copyright as common law, and probably intended,
by at least part of the House, to destroy such copyright.
It should however have been construed as leaving such

copyright /n statu quo, in accordance with the opinion of
Lord Mansfield.

History The United States.—As the law of the United Stales

%ﬂti}& on copyrigcht has been much influenced by that of

States.  Pnoland, a few words on its growth will not be out of
place.

Immediately after the Declaration of Independence,
Connecticut and Massachusetts passed Copyright Acts
in the interests of authors (v); and in May, 1783, the
old Congress recommended to the various States to
secure by law to authors and publishers a term of copy-
right similar to that contained in the English statute of
Anne, and several states followed this recommendation.
In 1790 a copyright law was enacted for the whole of
the States, and in 1831 this was re-enacted with exten-

sions of the term.
In 1834 the Supreme Court of the United States had

(0) Drone, y. 87.
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before it, in the case of Wheuton v. Peters (p), the ques- History
tion of the effect of the American statutes on the com- %ln?fil
mon law right, if any, and decided by three judges to States,
two, that the Act of 1790 did not afirm an existing
right, but created one. One of the majority put the
case in this way (g): “The argument that a literary
man is as much entitled to the fruits of his labour as
any other member of society, cannot be controverted.
And the answer is, that he realizes this product by the
transfer of his manuseript, or on the sale of books when
tirst published.”

In 1870 the Copyright Laws were consolidated, and

in 1874 revised and re-enacted. They aftord protection

to unpublished as well as published works. The attempts
to create a system of International Copyright to which
the United States should be parties were at last success-
ful in the year 1891, when the Chace Act gave copyright
in the United States to works of foreign authors (»).

With regard to other countries, it will suffice to say History
that copyright laws exist in every European state, and i‘;u";?ﬁ:&
most countries outside Europe of any degree of eivi-
lization, except Egypt and some of the South American
republics. These Jaws mostly date from the first half of the
last century, and have in many cases been lately revised,
the tendency of the revision having invariably been to
increase the amount of protection afforded to authors.
Usually the original copyright has been in perpetuity ;
and, after being cut down to a short term of protection,
this has been gradually lengthened. This has been the
case in England, France, Holland, Norway, Sweden,
Denmark, and Spain. To take a typical instance, in

() Drooe, py. 43-48; 8 Peters’ Rep. 591.

(7) 8 Peters’ Rep. GH7.
() Tide post, Cup. 1X.

E 2
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History France (8) before the Revolution, copyright was per-
Lﬁu"ﬁfﬁiﬂ& petual ; a decree of 1793 gives a statutory term of
“life 4 10 years; ” thisis extended in 1810 to «life 4 26 ;"
in 1854, to “life 4- 30 years;” and finally, in 1866, the

term is fixed at “life 4 50 years.”

(s) Lowndcs, p. 12; Copinger, Srd ed.
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CHAPTER 1L
THE AUTHOR'S RIGHTS AT COMMON LAW.

The common law right before publication.—Rights arising from special
relations.—Right to the use of a title or form of publication,.—
Rightsin works before publication.—Unpublished works.—Nature
and limits of right.—Investitive facts.—Transvestitive facts,—.
Letters,—Conditional  communications.~Divestitive facts.—
Infringements and remedies.

CoOPYRIGHT, or the exclusive right of multiplying copies The con:-
mon jnw

of a literary or artistic work already published, 138 now right
the creature of statute («). The various rights possessed B?,‘{f;‘;ﬂ_
by authors at common law, though in effect they may o
prevent the multiplication of copies of a work, cannot
rightly be called ¢ copyright,” but are merely common
law incidents of property (J). Once a work has been
published, it is free to all the world to copy it, unless
restrained by statute, But, before publication, the
author or his assigns can prevent any disclosure of the
nature and contents of the work. The author, in the
words of Lord Brougham, “ has the undisputed right to

his manuseript; he may withhold, or he may communi-
cate it, and communicating, he may limit the number of
persons to whom it is imparted, and impose such restric-
tions as he pleases upon the use of it” (b). In the case

of pictures and drawings, statutory copyright begins on

(a) Jefferys v. Doosey (1854), 4 H. L. C., at p. 954 Cf. per
Lindley, L.J., in Zuck v. Priester (1887), 19 Q. B. D. 640.

(b) Jefferys v. Doosey (1854): per Lord Brougham, at p. 962 ¢f,
per Lord Watson in Caird v. Sime (1887), 12 A, C., at p. 344 ; and
per Lord Esher in Exchange Teleyraph Co. v. Greyory (1896), 1 Q. B,,
at p. 153.
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the making of the picture (¢),and thus between its making
and its publication the statutory and the common law
right appear to be co-existent (d). The case of lectnres
and plays 18 a little more complicated, and 13 disenssed
subsequently (¢).

But in addition to the common law right acainst all
the world of preventing the publishing of an unpublished
work, there may be special rizhts enforceable at common
law, and depending on the special relations of the parties.
As a general principle, an agent, servant, or apprentice
has no right to employ against his former principal or
master materials obtained for his principal in the course
of his employment () or which he has obtained for
himself in breach of the implied confidence reposed in
him in such a position (y). Thus, 8 printer employed to
print a certain number of copies of an artistic or literary
work for its author will be restrained from printing on
his own behalf any further copies, on the ground of the
breach of faith and breach of contract on his part ().
A photographer employed to take a negative and print
a certain number of copies for his employer will not be
allowed to print others for his own Dbenefit (/). An
apprentice to a firm of fire-engine manufacturers who in
the last days of his apprenticeship compiled a table of
fire-engine dimensions from his employers’ drawings, was
restrained trom publishing the contents of such table (g) ;

(c) Tuck v. Priester (1887), 19 Q. BB, D, 420,

(d) Cap. VII. sect. 4. () Caps. III, 1V,

(f) Lamb v. Evans (1893), 1 Ch., at p. 220, doubting Reuter's
Teleyram Co. v, Byron (1874), 43 L. J. Ch. 661.

(9) Mervyweather v. Moore (1892),2 Ch. 518 ; Robb v. Green (18953),
2 Q. B. 315; Louis v. Smellic (1893), 11 Times L.. I}, 515.

(h) Tuck v. Priester (1887), 19 Q. B. I, at p. 639 5 ¢f. Morison v.
Moat (1851), 9 Hare, 241; Prince Albert v. Stranye (1849), 1 MacN,
A\ G. 2:3.

() Pollurd v, Photegraphic Compuany (1888), 10 Ch. D. 315,
yrag i s
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and an agent to publishers of a trade directory was Rights
restrained from using, in the service of rival publishers, from -
the materials he had obtained in his former employer’s ':Ef:::‘;m
service (k). And this is independent of any question of
statutory protection or of general rights of property.

The common law affords another method of protection, Right to

- ‘ . the use of
which was until recently confused with copyright, when g4 title or

it restrains one man from selling a work under a title f”;ﬂflgi
and in a form calculated to lead the purchaser to believe tion.
that it is another man’s work. This, however, is not

an invasion of copyright. It is akin to common law
fraud ({).

This class of case was alleged to be within the copy-
richt statutes, on the ground of copyricht in the title
nsed or imitated. The case of Dicks v. Yutes (n) has
finally destroyed this contention; and if a plaintiff is to
succeed in cases of this kind he must now show that the
defendant has represented his work to be the same, or
that the public would understand it to be the same, as
the plaintift’s, in such a way as to prejudice or damage
the plaintiff (). The confusion may arise from simi-
larity of title or of form, with or without similarity of
niatter.

Each case of this kind must depend on its own peculiar
facts, but some general principles may be gathered from
the numerous authorities on the subject.

(k) Lambd v. Evans (1893), 1 Ch. 218.

(0) Per James, L.J., Dicks v. Yates (1881), 18 Ch, D. %0. The
presence of nctual fraudulent intent is not necessary ; it is enough if
the result be to mislead. Sve per Bowen, L.J., Walter v. Emmott
(1885), 54 L. J. Ch., 8¢ . 1064 5 Clement v. Muddick (1859), 1 Giff. 98.

(m) Vide supra. See also Mazxwell v. Hogq (1867), L. R. 2 Ch. 307;

elly v. Hutton (1868), L. R. 8 Ch. 703 ; Kelly v. Byles (1879), 13
Ch. D, 682; and post, p. 118,

(n) Borthwick v. Evening Dost (1888), 37 Ch. D., at . 160; per
Lord Eldon in Hogy v. Kirby (1803), B Vesey, 225,
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In the first place, the plaintiff must show that some
name or form of publication has become attached in the
public understanding to his own productions, before he
can complain that the delendant is colourably imitating
that name and form. Thus, in Licensed Victuallers
Newspaper Company v. Bingham (0) the plaintiff compuny
issued on IFebruary 5, 1888, the firat number of a weekly
newspaper called the Licensed Vietuullers’ Mirror, and
registered 1t at Stationers’ Hall on February 4. They
had previously advertised their intention to produce
such a paper, without mentioning its name., On Feb-
ruary 6, when about twenty copies of the first number of
the plaintifl’s paper had been sold, the defendant issued
the first number of a weekly paper under the same name.
On February 9, when about eighty copies of the plain-
tift’s paper had been sold, the company commenced an
actlon against the defendant, and applied for an injunc-
tion on Ifebruary 24, at which time about a hundred copies
each of thelr first and sccond numbers had been sold, and
a large number of their third, published on February 17.
North, J., refused the 1injunetion, on the cround that
on February 6 the plaintiff’s paper was not an article
known in tlie market, or having any reputation which
would induce the publie to buy the defendant’s paper as
being that of the plaintiff’s; and this judgment was
aflirmed by the Court of Appeal, on the same ground,
that the plaintiff showed no reputation by user. For a
similar reason The Sphere, and The Spear, recent illus-
trated periodicals of misleading similarity of title, were
unable to stop each other, beeause neither had any public
rcputation when the other was first published. In the
same way, 1n Goodfellow v, Prince (p), a firm of wine mer-
chants failed to cstablish their identification with * Le

() (1888) 38 Ch. D, 130, (p) (1887) 35 Ch. D). 9,
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Couit ¢f Cle,” as a brand for champagne; and in Schove Right to
. , . : the use of

v. Sclmincké (q) the plaintiff did not prove that the name q title or
«Castle Album” was exclusively connected with his :ﬁﬂfl?fi;f_
publications by the trade; while in Francke v. Chappell (r) 10
a still more extravagant claim to appropriate the namo
“ Ricliter concerts ”’ to concerts organised by the plaintiff,
even though Dr. Richter did not conduct them and did
conduct concerts organised by the defendant, failed on
the same ground.

Secondly, the plaintiff, having established a reputation
by user, must prove that the defendant is so acting as to
pass his paper or book off’ as that of the plaintift, either
by using a similar title, or a similar form, or both. Thus
in WWalter v. Emnwott (8) the plaintitl” was the proprietor
of the Mail, an old-estublished paper published three
davs a week at 11 A, at the price of twopence, and
consisting of a reprint of the most important parts of the
Times,  The defendant hegan to publish a halfpenny
daily paper called the Morning Muil, at 3 A every day.
There was some evidence of confusion amongst news-
agents and advertisers as to the two papers, It was held
by the Court of Appeal that there was no such evidence
of misleading the public as to justify an interlocutory
injunction. Both Cotton and DBowesn, I.JJ., expressed
the opinion that the right was not based on property,
but on untrue representations by the defendant, not
necessarily fraudulent, as to what he was selling. So

also in Bradbury v. Beeton (t), Punch and Judy, a weekly

(7) (1886) 33 Ch. D. 546; of. Talbot v, Judges (1887), 3 Times
L. R. 395, where the plaintiff’s publication was a bogus one.

() (1887) &7 Lo I, 141, Semble, that in Primrose Agency v.
Kuowles (18%6), 2 Times L. R. 404, the same result should have
followed, but the facts were peculiar,

(s) (1885) 5t L. J. Ch. 1054,

(1) (1s69) 13 W, R. 33.
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penny comic paper, was held not to interfere with the
threepenny DPunch. Dut in Walter v. Jleud (1), a mock
edition of the Times for 1891 wags restrained by the pro-
prietors of the real T7imes.

In Maclk v. DPetter () the proprictor of the ¢ Birthday
Scripture Text-DBook’ restrained the production of &
similar work called the ¢ Children’s Birthday Text-Book ’;
in Ingram v. Stiff (y) the owner of the London Journal
succeeded in stopping the publication of the London
Dazly Journal ; and in Llexd v, O’ Meara (=) the proprietor
of the Grocer and Qi Lrade Bevicw prevented the Grocer
und Wine Mevchant from using the word “ Grocer” as
part of its title; but in Aelly v. Byles («) the ¢ Dradford
Post Office Directory’ was held not to interfere with the
‘ Post Office Directory for West Yorkshire.’

In Cowen v, Iulton (b) the plaintiff was the proprietor
of the Newcustle Daily Chronicle, an ordinary daily news-
paper, known in Newcastle as the Chronicle ; the defendant
was the proprietor of a Manchester paper which had an
evening edition circulated widely in the north of England,
called the Sporting Chronicle and Prophetic Bell, and he
opened a publishing office in Newcastle for the supply of
that paper. The plaintiff moved to restrain Lim, but, on
evidence that the papers were dissimilar in appearance
and contents, the Court of Appeal dismissed the appiica-
tion almost contemptuously. The question 1n each case
will be whether the publication of the defendant’s paper
or book in the mode in which he is publishing it is likely

() {1881) 25 Sol. J. 757 ; see note (1885), Hi L, J. Ch, 1061.

() (1872) L. R. 14 Eq. 431, Seec also Chappell v. Sheard (1855),
2 K. & J. 117 Relly v. Hutton (1868), L. R. 3 Ch. 703.

(1) (1859) 5 Jur. N, 5, 947,

(z) (1888) 21 L. R. (Ir.) 21¢.

(a) (1879) 13 Ch. D. 682,

(b) (1882 46 L. 1. 8I7.
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to induce the public to believe that it is the plaintift’s Right to
the use of

paper or book.  title or

It will not be sufticient to show that some confusion L"J{)‘;lﬁ_
may exist in the minds of the public as to the relations tion.
of the two papers; reasonable probability of damage
from this confusion must also be proved. Thus 1in
Borthwick v. Eveniny Post (¢) the proprietor of the
Morning Post claimed an injunction apzainst the defen-
dant’s evening newspaper, the Evening Post, 'There was
some evidence that people had thought the Evening Post
was published at the oflice of the Morniny Post, but no
evidence of any falling oft’ in sale of the latter paper, or
purchase of one paper in mistake for the other. 'There
was 8 good deal of dissimilarity in the papers, aud the
placards announcing them. The Court of Aypeal, while
strongly suspecting the reasons which had led the de-
fendants to choose their title, and while thinking that
people might be misled as to the connection between
the two papers, could find no evidence that the con-
fusion would injure the Morningy Post in any way, and
therefore refused the injunction. The case was, how-
ever, near the line, and the judgments delivered are
very instructive.

The plaintiff will not prove damage by showing that
the defendant’s publication would interfere with s me
future development of his own work. Thus in Wulter v.
Emmott (d) the fact that the Morning Mail might prevent
the alteration of the Muil to a morning paper, and 1n
Borthwick v. Evening Post (c), the fact that the latter
paper might prevent an evening edition of the Morning
Post under the name of the Ewvening Post, were held
immaterial.

(c) (1888) 87 Ch. D. 149,
(d) (1885} 54 L. J. Ch. 103
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In addition to these two methods of stopping repro-
ductions of literary or artistic work, resting the one on
breach of confidence or trust (¢), the other on conduct
calculated to deceive the public (f), there remains the
common law right, as an incident of property in a manu-
seript or work of art which has pot been published and
50 given to the world, to prevent the publication of such
a work by another person (g).

Thus in 1723 (%), Henry, Earl of Clarendon, delivered
to Grwynne an original manuscript of his father's (Lord
Clarendon’s) History; in 1758, the administrator of
Giwynne sold it to Shebbeare for publication, and the
representatives of the luarl of Clarendon applied for and
obtained an injunction against such publication, the
Court suying that “it was not to be presumed that when
Lord Clarendon gave a copy of his work to Gwynne he
intended that he should have the profit of multiplying it
in print.”

In the celebrated case of Pirince Albert v, Strange
1349 (?), the Queen and Prince Albert made, for their
own amusement and not for publication, drawings and
ctehings from which copies were printed for distribution
amongst their friends. The defendant, obtaining copies
of these, proposed to exhibit them, and to sell a descrip-
tive catalogue, 'T'he Court restrained both the publica-
tion by exhibition, and “ by deseriptive catalogue.” The
principles applied, however, in this case, at least as
regards the catalogue, are far wider than those applied
to abridgments and dramatizations in the case of pub-
lished works.

(¢) Ante, p. 54, (f) «Ante, pp. 55-5G.

‘y) Nee ante, p. 53, and Stephen’s Digest, C. C. R., p. 65, s. 1.

M) Dulee of Queensberry v. Sheblrare (1758), 2 Eden, 329,

(¢) (1849; 2 De G. & Sm. 65325 1 Mac. & Gor. 25; ¢f. Gilbert v.
Star Newspaper (1595), 11 Times L. R. 4.
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<y in the American case of Burtlett v. Crittenden (k), The com-
mon vy

the plaintiff taught in his school an original system of rjst
book-keeping; the defendant, a scholar and teacher in ‘l;ﬁi’l‘;‘;u
the school, having access to the manuscript of this ton.
system, copied it, and inserted 92 pages thereof m a

book which he published, consisting of 207 pages. The

Conrt rtestrained publication, holding that:— No one

can determine this essential matter of publication but

the author. His MSS,, however valuable, cannot, with-

out his consent, be seized by his creditors as property.

Publication of a substantial part is piracy.”

The right is one of property, perpetual unless waived, iﬁlﬂ‘; -
in original literary or artistic productions, which need of right.
not be of any pecuniary or literary or artistic value, but
must not be of an immoral, seditious, or blasphemous
nature. It rests on the common law.

Mr. Justice Yates, the vigorous opponent of literary
property after publication at common law, said, in Mdlar
v. Taylor (I):—“Most certainly the sole proprietor of
any copy may determine whether he will print it or not.

. It is certain every man has a right to judge
whether he will make his sentiments public, or commit
them only to the sight of his friends. In that state the
manuscript is 1n every sense his peculiar property, and
no man can take i1t away from him, or make any use of
1t which he has not authorized, without being aguilty of
a violation of his property.” And the nature and extent
of the right is well summarized by Lord Drougham in
Jefferys v. Boosey (m), where he says :—“The right of the
author before publication we may take to be unquestion-
able; he has the undisputed right to his manuseript; he

(k) (1849) 5 McLean, 32, 37, 40.
() (1769) 4 Burr. 2379, (m) (1854) 4 1L L. C. 962.
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may withhold or he may communicate it, and, communi-
cating, he may limit the number of persons to whom it
is imparted, and impose such restrictions as he pleases on
the use of it; and the fulfilment of the annexed condi-
tions he may proceed to enforce, and for their breach he
may claim compensation.”

In character, the work, to be property, must be the
result of the intellectual or artistic Iabour of the claimant
or his predecessor in title. QOtherwise there can be no
property. Neither will the law proteet productions of
an immoral or injurivus tendency. Thus in Southey v.
Sherwood, in 1817 (), though the ground of the decision
is not very clear, Lord ILldon refused to prohibit the
defendant from publishing ¢ Wut Tyler,” an early work
of Southey’s, on the ground apparently that it was an
immoral work, and that the State would atlor” uno pro-
tection to works of such a character. However, there
was also a question whether Southey, by leaving the
manuscript in the hands of a publisher for twenty-three
years, had not waived his rights.

The work need not be of any pecuniary value or

literary or artistic merit (o).

Putting in writing the result of intellectual work is
sufficient to vest the common law right in the author,
but it does not appear essential. I'or instance, there is
probably a common law right to prevent the publication
of lectures of which no manuscript exists (p). But in
Abernethy v. Hutchinson (¢q) Lord Eldon said :—* Where

(n) (1817) 2 Merivale, 435.
(0) Geev. Pritchard (1818), 2 Swanston, 402; Woolsey v. Judd

(Am.) (1855), 4 Duer. N. Y. 379.

(p) For instance, in Caird v. Sime (1887), 12 A, C., at p. 335, it
appears that the lectures protected were not in MS,

() (1825) 1 Hall & Tw. 28, at p. 39 ; and see post, p. 72,
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a lecture is orally delivered, it is diffienlt to say that lnvesti-

an injunction could be granted upon the same prineiple
upon which literary compositions are protected ; because
the Court must be satisfied that the publication com-
plained of is an invasion of the written work; and this
can only be done by comparing the composition with
the piracy.”

The author may deal with his copy as with any other
piece of property. He may assign copies under express
or implied undertaking not to publish, when the property
in the original manuscript will pass, but not the right to
publish, In the words of an American case (r): *This
property in manuseript is not distinguishable from other
personal property. It is governed by the same rules of
transfer and succession, and is protected by the same
process, and has the benefit of all the remedies accorded
to other property so far as applicable.”

Thus in Thompson v. Stanhope (s), Lord Chesterfield’s
celebrated letters to his son had been sold by his
gon’s widow to Dodsley, and the latter published them;
Lord Chesterfield’s executors applied for an injunction
to restrain publication. The Lord Chancellor granted 1it,
holding that the widow had no right to print without
the consent of Lord Chesterfield, and that when Lord
Chesterfield declined receiving the letters from her and
suld she might keep them, he did not mean to give her
leave to publish them. So in Abernethy v. Hutchinson (t)
1t was held that a right was given to hear a lecture and
take notes for information an? instruction, but not to

(r) Palmer v, De Witt (1872), 47 > V. 532, 538.

(s) (1¥74) Ambler, 737.

(¢) (1825) 1 Hall & Tw. 28; ¢f. Caird v. Sime (1887), 12 A.C. 326;
Nicols v, Pitman (1881), 26 Ch, D, 374,

tive facts.

Trans-
vestitive

facts.
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publish such notes. In the absence of'express contract,
the purchaser of a manuseript may, in publishing it, alter
or add to it at his will («); but questions of considerable
difficulty may arise if he suggests that the work, as
published, is the work of its original author ().

In the case of Leiters, the writer of a letter on his own
behalf () retains copyright in the letter, so as to hinder
the receiver from publishing it, exeept under special cir-
cumstances. It has been suggested (z) that the receiver
of a letter may publish it without the consent of the
writer for purposes of personal vindication; but this
exception, if it exists, will be carefully limited, and
probably confined either to using the letter as evidence
in & court of justice, or when it is the only proof of
defendant’s innocence of an injurious and unfounded
imputation (a). In the case of Pope v. Curl, in 1741, the
poet Pope applied for an injunction against Curl, the
bookseller, to restrain him from publishing letters to and
from Pope. Lord Hardwicke granted it as to letters
written by Pope, but not as to those written to bim,
saying (0): “The receiver has only a special property
possibly in the paper, but this does not give a license to
any person whatsoever to publish letters to the world, for
at most the receiver bhas only a joint property with the
writer,” who could therefore restrain publication. In
Oliver v. Oliver (¢) it was held that the receiver of a

(v) Cox v. Cox (1853), 11 Hare, 118.

(x) See drchbold v. Sweet (1832), 5 C. & D. 2195 Lee v. (ibbings
(1892), 67 L. 1. 263,

(y) Howard v. Dunn (1803), 32 Beav. 462,

(z) Perceral v. Phipps (1813), 2 Yes. & B. 105 Folsom v. darsh
(Am.) {1811), 2 Story, 100, 111.

(@) ¢f. Gee v. Pritchard (1818), 2 Swanston, 402; Lyllow v. Devey

(1884), 54 L. J. Ch, 293.
() (1741) 2 Atk, 342, (¢) (1£61) 11 C. B. N. S. 130,
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letter might maintain an action for detinue against a Lotlers.
person into whose possession the letter had passed. Under
ordinary circumstances the property in the paper on
which the letter is written is in the receiver, while the
writer can prevent its publication to others ().

Communication of a work may be only pattial, re- gggglt
stricted, and conditional, for & limited purpose, and the communi-
donor may prevent the donee from transgressing the con- o0
ditions of the communication (¢). In the words of Lord
(Clottenham, in Prince Albert v. Strange ( f): “ In most of
the cases which have been decided, the question was not
as to the original right of the author, but whether what
had taken place did not amount to a waiver of such
right; as in the case of letters, how far the sending of
the letters; in the case of dramatic compositions, how
far the permitting the performance; and in the case of
Mr. Abernethy’s lecture, how far the oral delivery of the
lecture, had deprived the author of any part of his

original right or property.”

Publication destroys the common law right, and vests ?i}'ﬁ]ﬂ,ﬁ't
. . . . 1ve J.

statutory copyright in books if the conditions of the *
statute as to authorship, place of publication and regis-

() Lytton v. Devey (1884), 54 L. J. Ch. 293,

(¢) For an instance of a case launched on (1) the common law right
in unpublished matter; (2) the statutory right in the same matter
when subsequently published ; and (3) malicious interference with the
business of the person publishing, see Exchange Telegraph Co. v.
Gregory, 1896, 1 Q. B. 147, where the defendant, who, either before or
after its publication, was copying the plaintift’s tape report of Stock
Exchange prices, which he obtained from subscribers to the plaintiff,
in breach of their contract with the plaintifl, was restrained on all
three grounds above stated. S22 also Frchange Te'eqraph Co. v.
Central News, 1897, 2 Ch, 48.

(/) 1819) 1 MaeN. & G. 25, 42; ¢f. Cuird v. Sime (1887), 12
App. C. pp. 337, 344.

¥
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tration are complied with. Publication is defined as
“making a thing public in any manrer in which it is
capable of being communicated to the public” (g).
Though not necessarily so, it is generally for sale, or at
any rate, so as to be accessible to all who choose to
obtain it, on conditions impesed not by the author but
by the law, Publication “for private circulation only,”
that is, on conditions imposed by the author, does not
divest the common law right (%). Ip Kenrick v. Danube
Colleries Co. () printing one hundred copies of & report
on a proposed company, and showing or giving some
of them to persons interested in floating the company,
was beld not to be such a publication as divested the
common law right.

Waiver of rights is a divestitive fact of copyucrht

The American case of Kiernan v. Manhattan Quotation
Compeny (k) shows the difficulty of drawing the line as
to what constitutes publication. A., the plaintiff,. had
bought the exclusive right to use foreign financial news
supplied by B.,, and telegraphed it to his customers,
where it was oxposed to public view on printed tape
connected with stock indicators., C. used A.'s news for
transmission to C.’s customers., A. sued C., and it was
held that giving news to the public in this way was not
such publication as to defeat A.’s common law rights.
So in FExchange Telegraph Co. v. Gregory (1), where

(9) Cf. Blank v. Footman (1888), 39 Ch.D. 678, ln McFurlane v.
Hulton (1899), 1 Ch. at p. 889, Cozens-Hardy, J., says: “ A paper is
published when and where it is offered to the public by the proprietor.”

(k) Jefferys v. Boosey (1854), 4 H. L. C. at p. 962 ; Catrd v. Sime
(1887), 12 A. C. at p. 344; as to sale of MSS,, see While v. Geroch
(1819), 2 B. & Ald, 298.

(v) (1891) 39 W, R. 473.

(%) (1876) 50 How Pr. N. Y. 194 (cited by Drone, p. 122).

(1) (1896) 1 Q. B. 147 ; sese also Exchange Telegraph Co.v. Central
News (1897), 2 Ch. 48.
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information as to prices on the Stock Exchange was Divesti.
telegraphed to the plaintiff's customers on the terms tive faots.
that they should not use it outside their offices, the
defendant was restrained from using information obtained

in breach of such contracts.

The right will be infringed by any use of an intel- Infringe-
lectual -production without the consent of the owner, or ;‘;?;.P;Ei‘;';_d
not warranted by the conditions of its communication by
him. The remedies are the ordinary common law action

for damages sustained, and for an injunction to restrain
publication ().
(m) Cf. Tuck v. Priester (1887), 19 Q. B, D, 48.

F 2
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CHAPTER 111.
LECTURES.

Rights before publication.—Lectures.—Publication of lectures.—
Lectures at Universities,—Remedies.

I}Eightﬂ THE author of any literary composition has the right at

eforo : . . . :

publica- Common Law to prevent its publieation, until he himself

tion has made it public (z): and this right will not be
destroyed by the fact that the author communicates such
a composition to a limited number of persons under
oxpress or implied conditions restraining them from
publishing it themselves. Such limited communication
may, as we have seen, be by writing a letter, or lending a
manuseript, or by publication for private circulation, or
by recitation or oral delivery before a select or limited
audience (b).

Loctures. =~ The author of a literary composition delivered as a
lecture will therefore, until he has ¢published ” his
lecture, heve a common law right to prevent publication.
of it by others (b). After he has published his lecture,
his rights will depend on his compliance with & & 6
Will. IV. c. 65:—“ An Act for preventing the publica-
tion of lectures without consent.” This Act gives the
copyright for twenty-eight years in a published lecture

to the lecturer or his assignee, provided that the lecturer
(a) See above, pp. 60-62.

(0) Caird v. Sime (1887), 12 App. C. at pp. 337, 344; Nicols v.
Pitman (1884), 26 Ch. D. 374. -
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has given notice in writing of his intended delivery of &jrg“lga
his lecture to two justices of the peace living within ,yblica.
five miles of the place of delivery of the lecture two tion.
days at least before delivering it (¢). This Act, however,

does not apply to any lecture delivered in a university or
public school or college (d), or on any public foundation,

or by any individual under any gift, endowment, or
foundation, and it is expressly provided that the law
relating thereto should remain the same as if the Aet

had not been passed.

The important question with regard to any lecture as {i’::lg?a-
to which the statatory notice has not been given is, has lectures
it been published? If it has been published in print,
it will receive statutory protection as a book under
5 & 6 Viet. ¢. 45. No case exists in English law
expressly deciding that unauthorized oral delivery of
a printed lecture infringes copyright in the printed book.
Stirling, J., in Hanfstaengl v. Empire Palace (Daily
Graphic and Westminster Budget) (e), said obiter : * Sup-
pose that at a public meeting some portion of a copyright
work was recited or read from an authorized copy of the
book ; that would be no infringement of the rights of
the owner of the copyright.” American cases, though
not directly deciding the point, appear to cover it; thus
in Boucicault v. Fox (£ ) it is said : ¢ Suppose Mrs. Kemble
were to read a drama of her own production, would the
reading be a dedication to the public, and authorize any

elocutionist to read it who could obtain a copy against

(c) & & 6 Will, IV. c. 65, s. 5.
(d) Cf. Nicols v. Pitman (1884), 26 Ch. D. 374, where the Working

Men’s College in Great Ormond Street was heid to be a College”
within this section.

(¢) (1894) 3 Ch. at p. 116.

(/) (1862) 5 Blatchfurd, 87, §8; see also Palmer v. De Witt 1872),
47 N. Y, 530; 2 Sweeny, 530, 543.
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Publica- the consent of the author ? ” and the question is answered

on of : : : :
;é?;?u?-es, emphatically in the negative. The question has not yet

arisen in the English courts.

%‘;ﬁl;;ﬂ If the lecture has not been printed, the question 1s
publica- whether the circumstances under which it was orally
ton. delivered amocunt to a publication. A . lecturer who

addresses himself to the public generally, without dis-
tinction of persons or selection or restriction of hearers,
abandons his ideas and words to the use of the public at
large, that is, he publishes them (). On the other hand,
where it is matter either of express contract or implied
condition that the audience are admitted for the purpose
of receiving instruction or amusement, and not in order
that they may take a full note of what they hear, and
publish it for their own profit and the information of
the public at large, publication does not take place (g).
And the Courts are disposed to hold that where the
audience is limited by tickets or payment, the under-
standing between the lecturer and the audience is that
they are quite at liberty to take full notes for personal
purposes, but are not at liberty, having taken those notes,
to publish them afterwards for profit. Thus in Nécols
v. Pitman (h) a lecture on “The Dog as the Friend of
Man,” delivered at the Working Men’s College, Great
Ormond Street, to an audience admitted only by ticket,
was held not to have been published so as to deprive the
author of his common law right, on the ground of implied
contract with the audience (¢). So also in Abernethy v.

(9) Per Lord Watson in Caird v. Sime (1887), 12 App. C. at p.
344, Cf. Walter v. Lane (1900), A. C. 539, where, though Lord
Rosebery had made a speech to the world at large, a reporter obtained
copyright in his verbatim report of Lord Rosebery’s spoken words.

(%) Per Kay, J., Nicols v. Pitmen {1884), 26 Ch. D. at p. 381.

(?) CFf. Turnerv. Robinson (1860), 10 Ir. Ch. 121, 510, on the effect

of exhibition of a picture in galleries, as publication.
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Hutchinson (k), a course of lectures to students by a Rights
physician at Guy's Hospital was held to be only com- p_nﬁrfm_
municated on the condition that notes taken should not *°™
be reprinted for profit, and a proposed republication was
restrained by injunction (0).

The question of lectures delivered at schools, colleges, Leotares

or universities i8 a similar one, The Act of 1835 (m) ex- :itﬁ‘e'ﬂ'_mr'
pressly leaves the law as to them where it was before the
passing of the Act. That is to say, if they have been
published there 18 no copyright in them except such as
is derived from publication in print; if they have not
been published, other persons are prohibited from pub-
lishing them by the common law, The question of
publication has ulready been considered. It seems that
sermons, being preached in edifices the doors of which
are 1n theory open to all mankind, are published (n). So,
also, where a lecture is delivered on behalf of the uni-
versity, and as the authorized exposition of the university
teaching, it may be that there is publicatior (o). But
the decision of the House of Lords in Caird v. Sime (p)
shows that the lectures of a university professor are not
necessarily published by delivery to his class, indeed are
probably delivered under such circumstances that no re-
publication can take place without his consent, There the

lectures which had been republished were those delivered

(k) (1825) 1 Hall & Tw. 28; see the history of the case in the report
of Caird v. Sime (1887), 12 App. C. 326.

(/) These decisions seer in conflict with the decisions in Boucicault
v. Delefield (1863), 1 H. & M. 597, and Boucicault v. Chatterton (1876),
6 Ch. D, 267, that a playacted in America to an audience admitted by
payment was “ published ” 80 as to prevent rights in it being acquired
in England. (m) & & 6 Will, 1V, ¢. 65.

(n) Per Lord Halsbury (1887), 12 App. C. at p. 338.

(o) Ioid. at p. 337.

(») (1887) 12 App. C. 326; ¢f. Abernethy v. Hulchinson (1825),
1 Hall & Tw. 28,
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by Professor Caird, Professor of Moral Philosophy in the
University of Glasgow, to his class in the university,
admission to which was open to all matriculated students
of the university on payment of a prescribed fee. It was
held by the House of Lords that the delivery of lectures
by the professor was only conditional publication; that
the students attending them might take notes for their
own information, but might not publish them; and
publication of such a student’s notes was restrained.

The nature of the common law right has already been
dealt with. The question has been raised whether it is
necessary that the lecture should be reduced to a written
form to obtain protection. In Abernethy v. Hutchinson (g)
Lord Eldon said : “ Where a lecture is orally delivered
it is difficult to say that an injunction could be granted
upon the sams principle upon which literary compositions
are protected, because the Court must be satisfied that
the publication complained of is an invasion of the
written work ; and this can only be done by comparing
the composition with the piracy.” This, however, merely
seems to raise questions as to the sufficiency of the evi-
dence, for Lord Eldon goes on to treat the publication
for profit of notes of a lecture which had not been eom-
mitted into writing by the lecturer as a breach of trust
or of implied contract (7).

The remedies of the author of a lecture for infringe-

. ment of his right, are :—

Remcdics.

1. A statutory action for penalties if the statutory
conditions of notice have been fulfilled (s).

2. An action for an injunction and for damages for
breach of the common law right of an author before
publication (?).

(9) (1825) 1. Hall & Tw. 39.

(r) Cf. per Kay, J. (1884), l\ teols v. Pitman, 26 Ch. D. at p. 380.
(s) 5 & 6 Will, IV ¢. 60, 8. (t) Ante, pp. 60-67.
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CHAPTER 1V,

COPYRIGHT IN WORKS COMMUNICATED TO THE PUBLIC
BOTH ORALLY AND IN PRINT, SUCH AS PLAYS.

Introduction.~—Faults of English Law of Dramatic Copyright.—History
before statutory protection,1833.—Statutory provisions.—Author’s
rights in dramatic compositions,—What is a dramatic piece ?—~
What is a place of dramatic entertainment ?—Infringements of
author’s rights.~—Dramatization of novels,—Duration of protec-
tion.—Investitive facts.~Regiatration.—Transvestitive facts.~—
Divestitive facts.—Remedies for infringements.

THOUGH 1n strictness plays as merely acted, and lectures Introduc-
as merely delivered, should have been treated under the ton.
same head, it has been more convenient to group all that

has to be said with regard to lectures in the last chapter,
and to reserve the case of plays. The law as to lectures
chiefly rests on the common law, whereas the law of the
drama is almost entirely statutory. For statute law has
dealt with both the performing right, or the right of
representation on the stage (@), and the printing right (b).
Both are in English law known as “Copyright” an
extensive use of the term which only confuses; and it
would be better to limit the term “Copyright” to the
right of nublishing in print, and to use for the performing

or acting right either the term « Play-Right,” as sugaested

o

by Drone, or “Stage-Right,” as suggested by Charles
Reade, the former being preferable.

(@) 3 &4 Will. IV. c. 15. ) 5 & 6 Vice. ¢. 45.
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The English Law of Playright and Dramatic Copy-
right suffers from two great faults. In the first place,
playright and copyright, which aré merely protections of
different modes of communicating the same intellectual’
results to the public, are treated in different ways, and
may begin and end at different times, Secondly, that
tendency of the English law, which in questions of in-
fringement seems rather to consider whether new work
has been added than whether old work has been taken,
is specially prominent in the case of dramatization of

novels.

The fire’ statute directly dealing with “ Playright” in
England is an Act of 1833 (¢), commonly known as
“ Bulwer-Lytton's Act.” Before that Act, playright rests
on the Common Law. In Macklin v. Richardson (d) in
1770, the plaintiff was the author and proprietor of a
popular farce called ¢Love & la Mode,” which ‘was often
performed but had never been printed. The defendant
published it from a shorthand report, and the Court
granted an injunction, saying that the plaintiff had a
right of profit from the performance of his composition,
and also from printing and publishing it, and should
be protected in both. This case decided that public
representation did not forfeit the author’s common law
richt to restrain unautborized printing, and in Morris
v. Kelly (¢), where Lord Eldon restrained the unautho-
rized represontation of & play which had been performed
in public but not printed, it was further decided that

(¢) 3 & 4 Will. IV. c. 16. By virtue of the Short Titles Act, 1896
(59 & 60 Vict. c. 14), is to be cited as “ The Dramatic Copyright Act,
1833.”

(d) (1770) Ambler, 694, .

(c) (1820) 1 Jac. & W. 481.
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such representation did not forfeit the author’s common History
oro

law playright. Statnto of
That playright stood apart frem the Statute of Anne %%

was decided in the case of Murray v. Elliston ( f), where
it was held that representation of an abridged version of
Lord Byron’s printed tragedy of ¢Marino Faliero’ did
not infringe his atatutory copyright, and in Coleman
v. Wathen (g), which decidea that representation was
not publication within the meaning of the Statute of

Anne (4).

English dramatic law now rests on the Dramatic Copy- Statutory
right Act of 1833 (¢), and the Copyright Act of 1842 ( j) provisions.
The first of these provided that :—

I. The author of any dramatic piece (%) (1) composed
and not printed and published by the author therecof or
his assigns, or (2) which should thereafter be composed
but not printed, should have as his own property the
liberty of representing such piece at any place of dramatic
entertainment (/) in any part of the British Dominions.

II. As to any such piece (3) printed and published
within ten years before the passing of the Act by the
author or his assigns, or (4) which should thereafter be
printed and published, the author should have, in case (3)
from the passing of the Act, in case (4) from the time
of publication, a similar playright for the limited term
of twenty-eight years, or his life, whichever should be
longest.

This Act therefore gave statutory playright in per-
petuity in the case of pieces performed, but not printed ;

(f) (1822) 5 B. & Ald, 657. (9) (1793) 6 T. R, 245.
() 8 Anng, c. 19, (5) 3 & 4 Will. IV. . 15,
(7) 6 & 6 Vict. c. 45,88, 20-24. (%) Below, p. 80.

() Below, p. 82.
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Statatory playright for a term in the case of pieces printed or to be
HTOVISions. printed, and did not deal with copyright, or the right of
' printing. '

The 20th section of the Act of 1842 (7), however, bas
thrown the law into confusion. It recites that it is
expedient to exlend the term of the sole liberty of repre-
senting dramatic pieces, 7.6., playright, given by the
Dramatic Copyright Act, to the full term given by the
Copyright Act, and enacts that the playright of any
dramatic piece shall be the property of the author for the
same term as that of book-copyright; and that the same
provisions as to registration shall apply, except that the
first public representation of any piece shall be deemed
equivalent to the first publication of any book. By section
21, proprietors of playright are to have all the remedies
provided in the former Act, and secticn 24, after enact-
ing that owners of copyright In books should not sue for
infringements before registration, further provides that
this enactment is not to affect an unregistered owner of
playright under the Dramatic Copyright Act.

There are two interpretations possible of the resulting
law. FEither:—1. The Legislature did not intend the Act
to apply to pieces performed bat not printed. Playright
in these therefore remain perpetual; but the playright in
printed plays is, as the Act recites, extended to forty-two
years, or the life of the author + seven years, whichever
shall be the loager. Or:—2 The Legislature intended
the Act to apply to both printed and unprinted composi-
tions, Misunderstanding the previous Act, they recited
“extension” when their clause really cut down the term
of protection. In this case, copyright and playright will
be for the same term, and will begin to run respectively
on the first publication of the plece as a book, and on its

(Y) b & 6 Vict. c. 45,
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first representatwn in public as a play. or possibly where g:gmtfgga |

publication ia print comes first, both rights will commence
on such pubhcatmn (m).

The second view will probably bu taken by a court
of law as to the duration of playright in pieces not
printed; but the question is by no means free from
doubt. It is also probable, though there is no express
decision to that effect, that the Court, following Donald-
son V. Beckett (), would hold the common law right
destroyed by the statutory provisions after first perform-

ance in public. And in Wall v. Taylor (o), Field and
Cave, JJ., held with reference to musical compositions:
(which stand on very 1auch the same footing), that  the:
proprietor of a musical composition has no other right of -
performing than that given by the statute;” a state-
ment, it is submitted, at any rate inaccurate as regards

unpublished compositions.

Hence the Author’s Rights are as follows :—
I. A dramatic piece in manuscript neither printed
nor represented 13 the perpetual property of the
author at common law.

IL If represented but not printed; (1) As regayds
playright, the author has the sole playright for
the statutory term dating from the first per-
formance. (2) As regards copyright, the author ne
has the right, which may bs perpetual, of *

restraining unsuthorized publication in prlnt

- of his unpublished MSS.

(m) This would be convenient, but it would seem to follow that
public representation should also date as the beginning of playright,
und of copyright, The difficulties of this subject will be appreciated
by any one who tries to work out the results on American and EKnglish
Copy.ight, of the facts in relation to any particular play.

(n) (1774) 2 Bro. Cases in Parl, 129,

(o) (1882) 9 Q. B. D. ar. p. 732.

Author’a
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IIL. If printed but not represented ; (1) As regards
playright, the anthor has the right which may
be perpetual, of restraining unauthorized per-
formances until he himself first performs it.
This serves as an investitive fact of statutory
playright (p). (2) As regards copyright, the
author has it in his work from first publication
for the statutory term.

Sir J. F. Stephen, however, in his ¢ Digest’ was, with
doubt, of opinion that playright (¢) cannot be gained if
the dramatic piece has been previously published in print,
and the Copyright Commission in their report () also
speak of the point as doubtful. With all the deference
due to such authorities, the point seems clear. It is true
that at common law before the statute, the case of Murray
v. Elliston (s) appears to decide that renresentation of
& printed work is not an infringement of its playright,
but the authority of this case 1s weakened by the fact
that the piece performed was an abridgment or adapta-
tion. The statutes, however, seem to leave no doubt upon
the matter. The Act of 1833 clearly gives playright
for a term to the author of a printed dramatic composi-
tion, without imposing any condition that representation
should precede publication in print, and the Act of 1842
contains nothing restricting the right.

The case on which the statement appears to be based,
that of Toole v. Young (¢), really turns on snother point.
A. published in print, a8 novel, nearly (z) in dramatic

(p) It is not clear that this is the right view; it may be that
playright will be held to date from first publication i print.

(7) C. C. Rep. p. 63, ss. 14, 16,

(r) C. C. Rep. 8. 73. (s) (1822) 5 B. & Ald. 657.

(¢) (1874) L. R. 9 Q. B. 523,
(v) Mr. H-llingshead’s (A.’s) account of his novel was that “it was

so arranged that it could be produced almost verbatim on the stage”;
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form; he subsequently dramatized it, or adapted it for ﬁ;ttll::r‘i;

dramatic performance, and sold the playright of the dramatio
adaptation to B.; C. also adapted A.’s novel, and repre- {onro
gented his dramatic adaptation. B. sued C., and it was

held that C. had a right to dramatize A.’s novel, and that

his representation of his dramatizition did not infringe

A’s copyright in the novel, or B.’s playrizht in the
authorized dramatic version.

Without going into the correctness of this decision on
principle, or on precedent, it will be seen that it turned
on the fact that intellectual labour, alteration, adapta-
tion, was necessary to represent A.'s novel on the stage.
But assume that A.’s work had been published, as was
possible, in acting form, with all the dialogue and stage
directions, so that it could be represented on the stage
without any alterations; it is clear that its previous
publication in print would not, at common law or by
statute, divest A, of playright in his work. C. in repre-
senting it would be representing something on which he
had bestowed no intellectual labour whatever, and as
will be seen, it 13 only the presumed intellectual labour
in dramatizations of novels that hinders them from
being held infringements of playright or copyright.
Lord Hatherly in Tinsley v. Lacy (2} clearly stated
this. He said:—“The only w2y in which an author can
prevent other persons from representing as a drama the
whole or axny part of a work of his composition, is him-
seif to publish his work ¢n the form of a drama, and
80 to bring himself within the scope of dramatic copy-

right.” In consequence of the decision in Toole v.
-

but some adapting work was evidently necessary, as he says ‘ that the
piratical author furned it in a few Aours into an acting drama.’’
(C. C. Ev. q. 2596.) |

(v) (1863) 1 Hem, & Miller, 747, 751,
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Authors  Young (w), this publication in the form of a drama must

rights in e g . .

dramatic precede all other publication in a printed form, such as a

cOmMposi- ',

tions. novel. .

This view is confirmed by the case of Chappell v.
Boosey (¢). There the defendants were sued for perform-
ing in public a song published by the plaintiffs, and
pleaded that by publication in print the plaintiffs had
lost the performing right, citing Stephen’s ¢ Digest’ and
the report of the Commission. North, J., held that
publication in print did not divest playright, and that
the two rights (play- and copy-righi) were distinct in
their times of commencement and terms of protection.

IV.Play IV, A dramatic piece first represented and then printed ;

first acted
and then the author has:

prin ed. (1.) Playright for the statutory term from first re-
| presentation.

(2.) Copyright for the statutory term from first
publication 1n print. During a certain time
at the end of his term he will have copyright
only.

V.Play V. A dramatic piece first printed and then represented ;

If,l:i“,:ted the author has:

Eé't‘i dtfmn (1.) Copy.rz'iqkt (statutory), from first publication iu
print.

(2.) Playright (statutory), apparently from first re-
presentation. During a certain time at the
end of his term he will have playright only.

Whatisa  The term “dramatic piece” is defined in the Act of
dramatic

pieco? 1842 as “ Every tragedy, comedy, play, opera, farce, or

(w) (1874) L. R. 9 Q. B. 523
(z) (1882) 21 Ch. D. 232; see also per Lord Blackburn in Fairlie

v. Boosey (1879), 4 App. C. at p. 727.
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other scenic . . . or dramatic entertainment.” (y) In Russell What is o
v. Smith (2) Lord Denman defined it as “any piece which Pf;;";?“"
could be called dramatic in its widest sepse, any piece
which on being preseuted by any performer to an andience
would produce the emotions which are the purpose of
the regular drama.” A song, ‘The Ship oa Fire,
containing a descriptive account of a recent wreeck, was
sung by & performer in plain clothes, accompanying
himself at the piano, without any aid from scenery. The
song was intended to express various emotions, and the
performer assumed to a limited extent certain characters.
It was held a “dramatic piece.” So in the case of Olark
v. Bishop (a), & song, ‘Come to Peckham Rye, sung in
costume and accompanied by characteristic dances and
gestures, was held a dramatic piece. The dramatic
character consists in the representative (b) as opposed to
the narrative element, and may exist without any aids to
personation from scenery, costume, or other performers.
It 18 in each case a question of degree or of fact. Thus,
in one case.(¢), the jury found that a song, in which
the dramatic element consisted in “laughing Ho-Ho,”
in mild imitation of the storm-fiend, was not a dramatic
piece. So in Fuller v. Blackpool Winter Gardens (d), the
Court of Appeal held that a song called ¢ Daisy Bell’
was not a dramatic piece, but a musical composition, and
was inclined to restrict the definition to pieces akin to
“ Tragedies, operas, comedies, ete,”

(y) An adaptaticn, with additions, of a non-copyright piece may
be the subject of copyright. T'ree v. Bowkett (1896) 74 L. T. 77 (a
case as to Trilby).

(z) (1848) 12 Q. B. 217, 236. (a) (1872) 25 L. T. N. S. 908.

(b)) Daly v. Palmer (Am.) (1868), 6 Blatchford, 256, 264, In Lee
v. Simpson (1847), 3 C. B. 871, the introduction to a pantomime was
held a ‘“ dramatic piece.”

(¢) Wall v. Martin (1883), 11 Q. B. D. 102.

(d) (1895) 2 Q. B. 429, see post, p. 101,
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The definition of a “ place of dramatic entertainment
was also considered in Russell v. Smith (e), where it was
defined as “a place used for the time for the public repre-
sentation for profit of a dramatic piece.” In the case in
question, the “ place” was Crosby Hall, used for various
educational and literary meetings and the like, and on
that occasion used for an entertainment held to be
dramatic. The clause “for profit™ appears a wrong
limitation (f); the statute gives the author the sole
right of performing, and if the representation is unautho-
rized, that right is infringed, whether or not the performer
makes a profit from the performance.

The importance of this term, however, is much dimi-
nished by the recent decision in the case of Wall v.
Taylor (9). This was an action by the well-known Mr,
Wall, to recover damages for unauthorized performance
of a song in public. The plaintiff alleged that the song
was also a dramatic composition. The defendants pleaded
that the proviso of the Act of 1833, giving the sole
right of performance at “places of dramatic entertain-
ment,” was extended by the Act of 1842 to musical
performances, which therofore were only protected from
unauthorized performances in respect of “places of
dramatic entertainment.” Bat it was held by the Court
of Appeal, that the right conferred by the Act of 1842,
both with reference to musical and dramatic composi-
tions, was “ the sole right of representing in public,” and
was not limited to “ places of dramatic entertainment.”
The remedy by way of penalties under 3 & 4 Will. IV.,

(e) (1848) 12 Q. B. 217, 237.
(f) Duck v. Bates (1884), 13 Q. B, D. 843, In the case of books,
it was held in Novello v. Sudlow (18562), 12 C, B. 177, that gratuitous

distribution of unauthorized copies was an infringement of copyright.
(¢9) (1883) 11 Q. B. D. 102,
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e. 15, only applies, however, to places of dramatic enter-
tainment.

Infringements of the author’s rights are :— Infringo-
I. Unauthorized representation of a dramatic piece (%) it

or a substantial part thereof (¢), in public during rights.
the statutory or common law term of playright.

II. Unauthorized publication in print of such piece (%)

during the author’s statutory or common law
term of copyright.

This publication need not be for profit, but must be in
a public place; and it has been held that the board-room
of Guy’s Hospital, where a play was performed free of
charge for the amusement of the patients and nurses, was
not such a public place (7). Knowledge that the repre-
sentation is unauthorized is not necessary (%).

It 18 not an infringement of an author’s playrigcht to Drama-

. . tization of
dramatize and represent a novel he has printed (I). To novels.
print such dramatization 18 an infringement of his copy- |
right in the novel (m).

If the novel dramatized be founded on a play, the
acting of such dramatization is an infringement of the
playright in the play (n), though not of the copyright in
the novel. Printing such dramatization infringes both

(%) Representation of a piece substantially similar will not be an
infringement, if, in fact, such piece is original and not derived directly,
or indirectly (Schlesinger v. Turner (1890), 63 L. T. 764), from the
plaintiff’s play, and the similarity is merely a coincidence. Reichardt
v. Sapte (1893), 2 Q. B. 308. Such a case will rarely happen.

(t) Cf. Brady v. Daly (Am.) (1899), 68 Davis, 148.

(7) Duck v. Bates (1884), 13 Q. B. D. 843.

(k) Les v. Simpson (1847), 3 C. B. 871.

(D) Reade v, Conquest, first case (1861), 9 C. B. N. 8. 755.

(m) Tinsley v. Lacy (1863), 1 Hem. & M. 747; and see Warne v.
Seebohm (1888), 39 Ch. D. 73, and post, p. 85.

(n) Reade v. Congquest, second case (1862), 11 C. B. N. 8. 479;
Schlesinger v. Turner (1890), 63 L. T. 764.

G 2
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Infnngc- the copyri ght in the novel and the copyright in the

ament of

author's play (o). But a dramatization of a novel does not neces-

bt sarily infringe the playright of another dramatization of
the same novel ().

This curious mixture is the result of decided cases:

but some possible combinations of facts have not yet
been brought forward for adjudication. For instance, A.
represents & play; B. founds a novel on that play; does
B. by printing his novel violate A.’s copyright in his
play ? C. dramatizes B.’s novel; he .thereby does not
infringe B.’s copyright, but he apparently infringes A.’s
playright (¢); by printing his dramatization he infringes
B.’s copyright ; does he infringe A.’s copyright?

g{?:?}]tim' On the principles of English law, apparently the
dramss.  “novelization” of a play i8 not an infringement of the
rights of its author, But if the printing of a dramaciza-
tion infringes the copyright of the author of the novel,
surely also the printing of a “mnovelization” should
infringe the copyright of the author of the play. There
18 as much original work required in making a novel
out of a play as in dramatizing; but the case seems
never to have arisen in English Courts. The consent of
the author is, however, in practice sometimes obtained (7).
All this confusion results from the English doctrine
that the dramatization of a novel produces a new and
original work capable of copyright; while the Courts
are forced to recognize that it is not original by treating
the printed dramatization as a possible infringement of
the copyright in the novel.

(o) Reads v. Lacy (1861), 1J. & H. 524,
(p) Tools v. Young, L. R. 9 Q. B, 523; Schlesinger v. Bedford

(1890}, 63 ... T. 762,
(¢) Reade v. Conguest, 2nd case (1862), 11 C, B. N. S, 479.

(r) See Tom Taylor's evidence, C, C. Ev, q. 2652,
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An author communicates to the public the results Noveliza-
of intellectual labour. Whether in making other com- jonof
munications to the public any other person infringes
his rights should be tested by the principle laid down
as between plays and plays in Chatterton v. Cave (s):
Has there been a substantial and material taking of these
results? In the case of most dramatizations of novels
there certainly has, and the law has recognized this
by prohibiting in some cases the printing of such
dramatizations. In acted plays, we have the text, the
actors’ abilities, and the stage accessories, costumes, and
gcenery ; these last two being additions founded and
based on the text. But the text is the most important
‘part of the play, so important that it has been doubted
 whether there can be copyright in anything but the
actual words of the play. Surely, then, in the case of
dramatizations of novels there has been “a substantial
and material taking” of the labour of an author, and
where there has been such taking, every reason on
which literary property is based is a reason for protec-
tion against such infringements. The English law here
i3 another example of the English position referred to
above, that addition condones subtraction ; the question
in the English Courts is, not so much :—* Has old and
valuable work beentaken?” as:— Has new and valuable
work been added ?”

The unauthorized dramatization of novels, however,
received a severe check in the decision in Warne v.
Secbohm (t). There the defendant had dramatized Mrs.
Burnett'’s story, ¢ Little Lord Fauntleroy,’ and publicly
represented his version. To do so, four MS. copies were
made, one for the Lord Chamberlain, and three for the

(s) (1878) L. R. 10 C.P. 572, 575; 3 App. Cas. 483.
(t) (1888) 39 Ch. D. 73,
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actors, This was held to be an infringement of the copy-
right in the book; an order was made that all passages
copied, taken, or colourably imitated from the plaintiff’s
book should be delivered up, and an injunction against
multiplying copies was granted. This decision, as was
pointed out, could be evaded by purchasing copies of the
plaintiff’s book, and cutting out extracts for use in the
MS.; but this would be difficult. As a copy of every
play produced must be sent tothe Lord Chamberlain (u),
this decision would seem seriously to embarrass the un-
licensed adapter.

. It 13 an infringement of an author’s playright to
perform parts of his play or opera (w), as for instance
single songs from an opera, subject to the principle laid
down in Chatterton v. Cave (z), that the part taken mnst
be substantial and material.

Infringement may also be committed by taking scenic
effects and dramatic situaticns, without any accom-
panying words, Thus Brett, J., in Chatterton v. Cave (),
said :—*“I think scenic effects and situations are more
peculiarly the subject of copyright than the words them-
selves ;” and in an American case () it was held that
“written work consisting wholly of directions set in
order for conveying the ideas of the author on a stage
by means of characters who represent the narrative
wholly by action, i1s as much a dramatic composition as

any other.” But on the other hand, in Martinett: v.

Maguire (z), the ¢ Black Crook’ was not protected from

(#) 6 & 7 Viet. ¢, 68, s. 12.
(w) Planché v. Braham (1837), 4 Bing. N. C. 17; Brady v. Daly
(1899) 68 Davis, 148.

(x) (1878) 3 App. Cas, 483; cf. Beere v. Ellis (1889), 5 Times
L. R. 330. |

(y) Daly v. Palmer (1868), ¢ Blatchford, 256, 264. This would
apply to such & pantomime o8 L'Enfant Prodigue.

(=) (1867) 1 Deady, 216 (Am.).
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piracy, apparently on the ground that it was & “mere Infringe-
spectacle." In this case, however, it was in evidence ™™
that great part of the scenery consisted of the «female
form divine,” and the learned judge's morality appears
to have overpowered his grasp of the general law.

Immorality and blasphemy in plays prevent protection
from vesting ; and it is also required that there should
be some amount of original work in the play claiming
protection. Dramatizations of novels have playright of
their own. Playright can also be obtained in the adap-
tation of & play in which there i3 no playright, as in the
case of Hatton v. Kean (a), where the defendant estab-
lished a playright in adapted plays of Shakespeare.
Copyright and playright can also be obtained in trans-
lations of & foreign play in which there 1s no copyright,
but this does not hinder others from making their own
translations from the common source.

The duration of the protection afforded is perpetual at Duration
common law, By statute, for both copyright (b) and tion.
playright (¢), it is. forty-two years from first publication,

or author’s life + seven years, whichever is longer.

The investitive facts of the right are :—(d) Investitivo
1. Of playright. facts.
At common law :
1. Intellectual production in some form per-
manent or capable of permanence.
Under the statute :
Z. First representation in public, in the United

(a) (1859) 7 C. B. N. S. 268 ; ¢f. Tree v. Bowkett (Trilby) (1896)
74 L. L. 77.

(®) 5 & 6 Viet. c. 45, g. 3.

(©) 5 & 6 Vict. c. 45, =. 20.

(d) Cf. Reichardt v. Sapte (1893), 2 Q. B. 308.
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g:;;gﬂﬁtiva Kingdom under the Act of 1833, in the
' British Dominions under the Act of 1886 (¢).
II. Of copyright. |
At common law :

1. Intellectual production in a permarent form.

Under the statute |
2, First printing and publication, in the United
Kingdom under the Act of 1842, in the
British Dominions under the Act of 1886 {¢).
3. Registration under 5 & 6 Viet. ¢. 45, ss. 13,

24, a condition precedent to suing,

Under the Act of 1833, the dramatic composition must
be communicated to the publie, whether by printing or
performance, for the first time in the United Kingdom.
But the International Copyright Act of 1886 (e) extends
this Act to dramatic pieces first produced in a British
possession. The International Copyright Act of 1844 (£)
provides that the authors of works « first published out of
Her Majesty’s dominions shall have no copyright” (or
playright) ¢ therein other than such, if any, as they may
become entitled to under this Act.”” The object was to
enable the English Government to make ferms with
foreign countries for the mutual recognition of national
copyright, and several conventions were concluded under
the Act. The question of its effect with regard to countries
with which no convention existed was brought before the
English Courts in the case of Boucicault v. Delafield (g).
B, a British subject, wrote a play and performed it in
public in the United States, with which country England
had not a copyright convention. A. performed the play

(e) 49 & 50 Vict. c. 8.
(f) 7 & 8 Vict. c. 12, s, 19.
(9) (1863) 1 Hem. & Miller, 597.
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in Encland. The question of the effect of first publica- Investitive
tion abroad thus arose, and B.’s counsel pleaded:—(1)
that the Act only applied to foreigners, and not to
British subjects, and therefore thiat an English author
had the benefit of English copyright wherever he first
published ; (2) that *first published” in the Act only
referred to publication by printing, and not to representa-
tion on the stage. On both these points, however, the
Court decided against the plaintiff (%), thus settling that
first publication outside Her Majesty’s dominions, apart
from conventions, prevents the author from acquiring
copyright in England. The question was again raised
in Boucicault v. Chatterton (¢), on similar facts, there
being no doubt that the only communication to the
public abroad had been by representation on the stage.
The Court of Appeal affirmed: the lew as laid down in
Boucicault v. Delafield ; thus confirming the views of
the Liords in Routledge v. Low (7), that to obtain play-
or copy-right in the United Kingdom, apart from copy-
right conventions, the aunthor must make first publi-
cation, either by printing or performance in the United
Kingdom, now (under the Act of 1886) the British
Dominions.

The law of the United States on this point is to the
contrary effect, as was decided in the case of Palmer v.
De Witt (k). R., a British subject residing in England,
wrote a play and caused it to be performed for some
time in London, but did not print it. A., an American

(2) The decision was weakened by an allegation during thecase that
the play had been printed as well as performed in America.

(¢) (1876) 5 Ch. D. 267.

() (1868) L. R. 3 H. L. 100. Simultaneous publication in England
and the United States will not affect the English or American right,
atd is frequently resorted to.

(k) (1872) 47 N. Y. 532.
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Investitive citizen, printed and sold copies of it in New York. The |
ol Courts granted an injunction to restrain him on the
ground that R.’s common law riglits in the unpublished

MS. had not been destroyed by performance in London,

One who employs another to write a play for him, and
even goes 50 far as to suggest the subject, does not by
that alone acquire playright; the playright is in the
author, and a written &ssignment from the author to his
employer will be necessary to transfer it. Thus where a
theatrical manager paid an author to adapt a named
piece (J), and where the proprietor of a music hall
employed the conductor of his orchestra to write music
for & ballet (m), in neitber case did the employer obtain
copyright in the work produced (n). Nor do minor
alterations or additions, with or without the consent of
the author, necessarily constitute joint authorship (o).

filgﬁistm- Registration 18 necessary before infringement, of copy-
' richt can be sued for (p); registration is not & con-
dition precedent to an action for infringement of
playright (p), though it is desirable as evidence of the

right (g).

In the case of a play which has been printed, the
proprietor of the copyright must make entry in the
register of :—

1. The title of such play ;

2. The time of first publication thereof ;

3. The name and place of abode of the publisher
thereof ;

() Shepherd v. Conquest (1856), 17 C. B. 427.

(m) Ealon v. Lake (1888), 20 Q. B. D. 378,

(n) See pp. 130~-134, post, as to copyright in works s0 produced.

(o) Levy v. Rutley (1871), L. R. 6 C. P. 523. Cf. Shelley v. Ross
(1871), tbid. p. H631.

(p) 6 & 6 Vict, ¢, 45, 8. 24,

(9) 16id, 8. 20. Clark v, Bishop (1872), 25 L, T\, N. 8, 908.
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4. The name and place of abode of the proprietor of Registra
| the copyright, or of any portion thereof (r) : ton.
on the form given in the schedule of the Act of 1842,
a copy of which is supplied at Stationers’ Hall, The
publisher whose “name and abode” is registered must
be the first publisher of the work (8). The place of abode
of the publisher may be his place of business (). A fee
of 5s. is payable to the Registrar.
Such copyright may be assigned by entering in the
register :—
1. The assignment ;
2. The name and place of abode of the assignee.
A form for registration is given 1n the schedule, and a
similar fee of 5s. is payable (u); but an assignee by a
written instrument outside the register need only enter
himself as proprietor in the register, without entering his
assignment, or seeing that bis assignor is registered.
In the cuse of a play acted, but not printed, it is
sufficient to register :—
1. The title of the play.
2. The name and place of aboue of the author.
3. The name and place of abode of the proprietor of
the copyright,
4. The time and place of first representation or
performance (z).
A play neither acted nor priried of course needs no
registration, and. registration is not necessary to protect

playright (y).

(r) 5 & 6 Vict. c. 45, 5. 13; sce the notes on registration of bouvks
at pp. 147-1562, post. |

(8) Cootev. Judd (1883), 23 Ch. D, 727.

() Nottage v. Jackson (1883), 49 L, T. at p. 340.

(u) 5 & G Vict. c. 45, 8. 13,

(x) Ibid, s. 20.

(y) Vide post, pp. 92, 104,
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The transvestitive facts of copyright or playright
are :— .

1. The consent of the author, which must be in writ-
ing (s). The writing of the agent of an author will suffice
as evidence of assignment, and the Secretary of the Society
of Dramatic Authors has been treated as his agent (a).
The transfer need not be witnessed (), or under seal (¢).
A part owner cannot assign the whole copyright or
playright without the consent of his co-owners, nor can
he grant a valid licence for performance without his co-
owners (d).

2. In the event of death intestate, copyright and play-
right descend as personal property (¢).

3. Registration of the assignment is a condition prece-
dent to the bringing of an action for infringement of
copyright, but not of playright. By 5 & 6 Viet. c. 45,
8. 22, an assignmzat of copyright does not transfer
playright unless the intention to do so is expressly
entered on the register, This section is the result of the
decision in Cumberland v. Planché (f ), where it was held

(z) 3 Will. IV., c. 15, &, 2; Shepherd v. Conquest (1856), 17 C, B.

427; FEaton v. Lake (1888), 20 Q. B. D. 378. Cf. Roberts v. Bignell
(1887), 3 Times L. B. 552; as to what amounts to a consent in
writing, see Taylor v. Neville (1878), 47 L. J. Q. B, 254. In Lacy v,

Toole (1867), 15 L. T. 512, an agreement to “let A. have ’ & play was
treated as an assignment. The * writing " includes * print.” Inter-

pretation Act (1889), 52 & 53 Viet. c. 63, 8. 20.

(a) Morton v. Copeland (1855), 16 C. B. 517.

(3) Cumberland v. Copeland (1862), 1 Hurl. & C. 194,

(c) Marsh v. Conguest (1864), 17 C. B. N. S. 418.

(@) Powell v. Head (1879), 12 Ch. D. 686. But in Lauri v. Benad
(1892), 3 Ch. 402, Kekewich, J., allowed an assignee from three out

of four tenants in common to sue a stranger in defence of his right
without joining the fourth tenant in common as plaintiff. The C. A.

pronounced no opinion on the point.
(e) 5 & 6 Vict. c. 45, s. 25.
(f) (1834)1 A. & L. 580.
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that the assignment of the copyright of a drama passed le{gmsven-
the sole right of representing it, as incidental to the %L;Z.“
copyright. The section was, however, held in Lacy v.

Rhys (g) not to apply to an uaregistored deed expressly
conveying both copy- and acting-right. Cockburn, C.J.,

during the argument suggested that possibly an unregis-

tered assignee would not have the benefit of the Act of
Yictoria, but only of the Act of William IV.

The Divestitive Facts of the Right are :— Divesti-
1. Expiration of the statutory term, which apparently Hve facts
may be at different times for playright and copyright.
2. Waiver by the author, which (possibly) must under
the Act of William IV. be 1n writing,

Remedies. 1. For Infringement of Playright. 1. (k) A Remedies
penalty () of forty shillings, or the full amount of [

infringe-
benefit derived or damage sustained by the plaintiff ment.
from the infringement, whichever shall b greater, and

a full and reasonable indemnity as to costs (X), to be
recovered by the author from any one representing or
causing to be represented without the authority of the

author any dramatic piece. No one is liable to penalties

unless he or his agent actually takes part in the repre-
sentation (/). Thus owners of theatres, who let their

(9) (1864) 4 B. & S. 873 ; and s20 Marsh v. Conquest, supra.

(4) 3 Will. 1V. c. 15, 8. 2.

(¢) This sum is really liquidated damages, and therefure interro-
gatories can be administered to the defendant to prove infringements ;
Adams v. Batley (18387),18 Q. B. D. 625; cf. Saunders v. Wiel (1891),
2 Q. B. 321.

(k) The provision for recovering double costs in 3 Will. I'V. c. 15,
s 2, is repealed, and the words in the text substituted, by 5 & 6 Vict.
¢. 97, 8. 2, and, though only forty shillings is recovered, the plaintiff
18 entitled to High Court costs in spite of the Rules of the Supremec
Court. Reeve v. Gibson (1891), 1 Q. B. 652,

() Russell v. Briant (1849), 8 C. B. 836; Lyon v. Knowles (1863),
3 B. & 8. 556. Theso cases were followed in Kelly v. Gavin and
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theatre and apparatus to travelling companies, are not
therefore liable for penalties for infringement incurred
by such companies. But in Marsh v. Conquest (m) the
proprietor of a theatre who let his theatre for one night
to one of his company, his son, for a benefit was held
liable. So far as musical compositions are concerned,
other than operas or stage plays, proprietors (n), tenants
or occupiers of theatres or other places of performance,
are protected from actions for their performance unless
they have wilfully caused or permitted such performance
knowing it to be unauthorized (o). A release of one
person liable to a penalty frees the other persons so
liable ; a covenant not to sue him does not ().

Actions must be brought within a year of the infringe-
ment complained of (g). It i3 not necessary that the
infringement should be committed knowingly (»).

2. An injunction to restrain unauthorized performance.

I1I. For Infringcments of Copyright.

1. An action for damages under 5 & 6 Viet. ¢. 45,
8, 23.

———— - —— - —

Lloyds (1902), 1 Ch, 631, which sec as to the words “cause to be.”
But before the Act of 1888 in Monaghan v. Taylor (1886), 2 Times
L. R. 685, and Roberts v. DBignell (1887), 3 Times L. R. 552, the
proprietor of a music hall, who knew that a song was being sung
there, was held liable.

(m) (1864) 17 C. B. N. S. 418.

(n) In French v. Day and Gregory (1893), 9 T. L. R. 548, the
manager, under proprietors, of & theatre was held not to have repre-
sented or caused to be represented a play perfurmed at his theatre; sed

queere.

(o) 61 & 52 Vict. c. 17, s8. 3, 4 (1888).

(p) Duck v. Mayeu (1892), 2 Q. B. 511.

() 3 Will, IV, c. 15, s. 3. This provision does not, like the
corresponding provision in the Books Act, even purport to be repealed
by the Public Authorities Protection Act, 56 & 57 Vict. ¢. 61, § 2.
See post, p. 157,

(r) Lee v. Simpson (1847), 3 C. B. 871.




DRAMATIC COPYRIGHT. 95

9. Seizure of piratical copies under d & 6 Vict. c. 45, Remedies

. . . for
8. 23, or damages in case of their non-delivery. infringe-

3. An injunction to restrain unauthorized print- ment.

ing (8).
I1I, For infringements of the common law right in
an unpublished or unrepresented play, a common law

action for damages and an injunction.

Recommendations of the Copyright Commission ;—

1. That the duration of both playright and copyright be the same as
that of the term for hooks, life + thirty years (s. 74).

2, That publication either in print or by performance shall vest
playright and copyright simultaneously for the proposed term (8. 75).
(At present it is submitted that playright and copyright by statute
have separate investitive facts, and may commence and end at separate
times (£).)

3. That the right of dramatizing a novel bo vested in its author for
the term of his copyright (ss. 80-81).

4, That first performance of a dramatic piece out of the British
dominions should not destroy the performing right in this country

(. 61).

(s) And see below, p. 156.
(¢) Chappell v. Boosey (1882), 21 Ch. D. 232.
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CHAPTER V.,
MUSICAL COPYRIGHT.

Unpublished musical works.—~History till 1842,—Statutory provisions.
—Performing right in music.—Musical Copyright Act, 1882.—
Rights of the author.—Registration.~—Subject of copyright.— .
Infrinpgements of copyright.—Assignments.—IRemedies for in-

fringement.—Musical Copyright Act, 1902,

MusiOAL compositions in the English law go hand in
hand with the drama, probably on account of the double
nature of each as adg;f)ted to printing and to public
performance, and also because they shade into each other
oraduoally through operas and songs in character. And
on any musical composition questions may arise as to the
copyrights or performing rights in the air, the words, or
the accompaniment, which may be in different hands,
while the words of the song may have the character of
a dramatic piece (a).

Unpublished musical compositions have the common
law protection extended to all unpublished work. As
explained in the case of dramatic compositions, the
author has protection at common law against publication
until his first public performance of his work, when
statutory “ playright” begins; he has also protection at
common law against reproductions in print until the
first authorized publication of his work in print, when

(a) But on this, see the decision of the C. A. as {0 ‘Daisy Bell,
in Fuller v, Blackpool Winter Gardens (1895), 2 Q. B, 429.
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statutory copyright begins, the two rights being distinct, llg;;]pelab

with different beginnings and different endings (). wnsical
The first decision on the subject of statutory copyright ;‘;‘::f:l'_y

is Bach v. Longman (¢) 1n 1777, where Lord Mansfield tiil 1842,

held that a musical composition came within the Statute

of Anne (d), and that its author was therefore entitled

to protection from unauthorized printing. It is interest-

ing to notice, as bearing on the history of privileges and

patents granted by the Crown where the grantees felt

that their alleged rights needed further protection, that

this case recites that “by royal licence dated 15th

December, 1763, his Majesty did grant unto the plaintiff
his royal licence for the sole printing and publishing the
works mentioned in the licence for fourteen years from
the date of the same.” 'This class of licence appears to
have survived much longer than the licence for books,
probably because the right of property was more doubtful.
Licences for printing music had been granted in the
reign of Elizabeth, as in 1598 (¢), when a licence was
granted to Thomas Morley “to print set song books in
any language, to be sung in church or chamber, and to
print ruled paper for printing songs;” infringements
being punished by the forfeiture of £10.

The decision in Baclh v. Longman was followed with
regard to copyright in music in several other cases (f),
but as the Act under which they were decided has
now been superseded by Talfourd’s Act (¢), which also

(b) Chappell v. Boosey (1882), 21 Ch. D. 232; see above, pp, 77-80.

(c) 2 Cowper, 623.

(d) 8 Abne, c. 19.

(¢) Cal. S. P. Dom. 1598-1601, p. 94.

(f) Storace v. Longman (1788), 2 Camp. 27; Clementi v. Golding
(1809), 2 Camp. 25; Platt v. Button (1815), 19 Vesey, 447 Chappell
v. Purday (1841), 4 Y. & C. Exch. 485.

(9) 5 & 6 Vict, ¢. 45 (1842).



Statutory
provisions,

Perform-
ing rights
in music,

08 THE LAW OF COPYRIGHT.

extended to musical compositions the sole right of
performance which Bulwer Lytton’s Act (2) had given to
plays, it is unnecessary to notice them more particularly,

Talfourd’s Act in 1842 (i) defined “ dramatic piece” to
include “every tragedy, &c. . . . or other scenic, musical
or dramatic entertainment.” But the latter part of this
definition has been interpreted by Brett, M.R., as only
referring to a “whole concert or entertainment,” and not
to individual pieces in the programme (j). Section 20
expressly extends to musical compositions the benefit of
that Act and the Act of 1833 (%).

The right of printing a musical composition rests upon
the Act of 1842 (7), a “sheet of music” being included in
the term “book ” as defined by that Act (m). The right
of performing a musical composition 1s to be collected
from the provisions of the Acet of 1833 (%), and the Act
of 1842 (), together with the Musical Copyright Aects,
1882 and 1888 (n). As the provisions with regard to
musical compositions are almost identical with those just
gset out as applicable to plays, I do not propose to repeat
them, but the reader is referred to the preceding chapter.

It will be noted that there are certainly three distinct
richts in a song :—the right to print the music, which
may be in different hands as to the tune and accompani-
ment; the right to print the words; and the right to

(%) 3 & 4 Will. IV, c. 15 (1833).

(2) 5 & 6 Vicet. c. 45.

(7)) Wall v. Taylor (1883), 11 Q. B. D. 102, 108.

(k) 3 & 4 Will. IV, e. 15,

(D) 5 & 6 Vict. c. 45.

(1) A perforated roll for an Aolian orgar is not a sheet of music,
or a copy of one, nor would the barrel of a barrel-crgan or musical-box

- be such a copy. DBoosey v. Whight (1900), 1 Ch, 122,

(n) 46 & 46 Vict, ¢. 40; 51 & 52 Vict. ¢, 17; see post, p. 99.
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perform the music. As these three rights may belong to Perform:
different persons, great inconvenience and injustice arose ;ﬂgmrllnféi:t.s
through the fact that a statutory penalty of 40s. was
imposed on every one performing a dramatic or musical
composition in public without the consent of the owner
of the copyright. This provision was made use of
to obtain penalties from singers at country concerts an:l
other entertainments who sang copyricht songs or words
in public in ignorance of the penalty attaching thereto.
Their only means, indeed, of ascertaining the copyright
character of such songs or words was by searching the
London register, for no warning appeared on the copy
of the song they had bought. And the popular feeling
against this mode of procedure was heightened by the
fact that these penalties were frequently not exacted by
the author or composer of the song, but were often
demanded by a so-called association, in reality a Mr, Wall,
who had bought up the rights of relatives of the com-
posers. Xvidence was given before the Copyright Com-
mission (o) that Mr. Wall’s society were the assignees of,
or acted as acents for the owners of, the copyright or the
richt in the words of, amongst others, songs of Wallace
and Balfe ; and that they refused to give any information
as to the songs over which they held rights unless a pay-
ment of twenty-one guineas was made.,

To meet this objectionable course of procedure, the Musical
Musical Copyright Act, 1882 (p), was passed. Section ﬁi‘:f ;lggglét
1 provides that the proprietor of the copyright in any

musical composition first published after Auzust 10,

(0) C. C. Ev, qq. 2093, 2211, 2263, 2270, &c.; and ¢f. In re Wall
(1838), 4 Times L. R, 749.

(p) 456 & 46 Vict.c. 40; Fuller v, Blackpool Gardens (1895), 2
Q. B. 429,

H 2
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-Ig:;;cr?éht 1882, who shall be entitled to and desirous of retaining in

Act, 1882, his own hands exclusively the I‘iglf.lt of public perform-
ance, shall print on the title-page of every copy a notice
that the right of public performarce 18 reserved.

Section 2, which is very complicated, deals with the
situation where the copyright, or right of printing, and
the right of performance are in different hands, with the
following result :—

I. In the case of music :(—

(1.) First published after August 10, 1832 :

(2.) Where the performing right and copyright have
come info separate hands between August 10, 1882, and
the date of first publication, z.e., before first publication:

(3.) If the owner of the performing right desire to
reserve rights of sole performance :—

(4.) He shall give the owner of the copyright notice in
writing before the date of first publication, to print a
notice on each copy that the right of performance is
reserved ; and

(5.) By section 3, if the owner of the copyright tnen
fuils to print such a notice, he shall be liable to pay £20
to the owner of the performing right,

II. In the case of musie¢:—

(1.) First pablished after the 10th of August, 1882 :

(2.) In which the performing right and copyright
came into different hands after first publication thereof:

(3.) If the notice of reservation has been duly printed
on each copy published before the separation of rights:

(4.) The proprietor of the performing right, if he
desire to retain the sole right, shall give notice in writing
to the owner of the copyright, before any further copies
are printed, to print a notice on each copy that the right
of performance 18 reserved.

(5.) On failure to print such a notice, the owner of the
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copyright shall forfeit £20 to the owner of the performing
right.

As the Actof 1882 still allowed the plaintiff to recover a‘;f;?éh .
forty shillings for each infringement and gave him his Act, 1885.
costs if he recovered more than forty shillings,an amending
Act was passed in 1888 (¢) under which both the penalty
and the costs were left in the absolute discretion of the
Court or Judge trying the case,and further protection was
given to innocent proprietors or tenants of places at which
unauthorized performances of musical compositions took
place (#). The question then arose what effect this had
on the performance of a song, whose words had a dramatic
character, so that the words by themselves might be
considered as a dramatic piece. Kennedy, J., in Fuller v.
Blackpool Winter Gardens (s) held that the words of
‘ Daisy Bell’ were such a dramatic piece, and therefore
that the protection of the Acts of 1882 and 1888 did not
apply to them. The Court of Appeal differed from this
view and doubted whether anything substantially & song
conld be also a dramatic piece. ¢Daisy Bell’ they held
to be clearly not dramatie.

It was held in Fuller v. Blackpool Winter Gardens (s)
that the failure to print such a notice, or the printing of
a notice only reserving a limited right, as of performance
at music halls, prevented the owner of the performing
right from asserting any exclusive right, although the
Act contained no express words to that effect.

Section 4 relates solely to costs, which it places in
the discretion of the judge who tries the case, if the
plaintiff does not recover more than forty shillings as

penalty or damages. Under the previous Act (f) the

() 51 & 52 Viet, c. 17, 88, 1, 2, () 1bid. 8. 3.
(8) (1895) 2 Q. B, 429.

(t) 3 &4 Will. IV. ¢. 15, 5. 1, as amended by 5 & 6 Vict, ¢. 97,5.2;
¢f. Reeve v. Gibson (1891), 1 Q. B, 652,
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plaintiff recovered a full; indemnity as to costs as of
right (u). ,

The author of a musical composition and his assigns
have :—

(1.) The sole right of performing such compositions in
public for forty-two years from the first performance, or
for the life of the author and seven years after his death,
whichever shall be the longer term.

This right is not limited to performance at places of
dramatic entertainment (v), but extends to all public
performances or representntions, Drett, M.R., said in
Wall v, Taylor (v) :—*There must be a performance or

- representation according to the ordinary acceptation of

those terms, Singing for one’s own gratification without
intending thereby to represent anything, or to amuse
anyone else, would not, I think, be either & representa-
tion or performance according to the ordinary meaning
of these terms, nor would the fact of some other person
being in the room at the time of such singing make it
s0; but where to give effect to the song 1t is necessary
that the singing should be made to represent something,
or where it is performed for the amusement of other
persons, then I think when this takes place it would be
in such case a question of fact.”

It is submitted that this must be taken with the
further limitation that the performance, to be an in-
fringement of the right of another must be such as to
affect the commercial value of that right either by giving

() As under the International Copyright Acts fureign authors get
the same rights as if their works were first produced in England,
some difficulties arise as to whether the notice on their songs must be
in the Enpglish language, or whether the language of the country of
origin will suffice. -

(v) Wall v. Taylor (1882), 11 Q. B. D. 107; ¢f. Duck v. Bules
(1884), 13 Q. B. D. 843.
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profit to the performer or depriving the proprietor of Rights of
copyright of profit (w). theauthor.

(2.) He has the sole right of publishing such compo- (2)h;3011¥-
sitions in print for the same period (2), dating from first
publication 1n print.

To obtain such a right, the work must be first pub-

lished or performed in the British dominions (y), but if
the opinion of Lords Cairns and Westbury in Routledgs v.
Low is right, the author need not even be temporarily
residing in the British dominions at the time of publica-
tion (z). This, of course, does not apply to works which
are the subject of International Copyright.

The work must be registered to plotect copyright : Registrae
but it will be sufficient to register in the case of a o
published musical composition («a):—

(1) The title thereof.

(2.) The time of first publication,

(3.) The name and place of abode of the publisher
thereof.

(4.) The name and place of abode of proprietor of the
copyright. The place of business of the proprietor may
be registered as his “ place of abode” (b). And 1t seems
even to be sufficient if an address where letters will find
him or be forwarded to him is registered ().

(w) Duck v. Butes (1884), 13 Q. B. D. 843.

(z) Forty-two years, or life of author - seven years,

(y) See 49 & 50 Vict. c¢. 33 s. 8, extending these rights to the
colonies.

(z) Jefferys v. Boosey (1859),4 H. L. C. 815; Routledge v. Low
(1868), L. R, 3 H. L. 100 ; wide post, pp. 126-129. Buxton v. James
(1851), 5 De G. & S. 80, must be read in the light of the two cases in
the House of Lords. Publication in the United Kingdom and abroad
may be simultancous, without affecting the British Copyright.

(a) 5 & G Vict, c. 45, 8s. 13, 20; and see pp. 147-150, past

(b) Notlage v. Jackson (1883), 49 L. T. at p. 340.

(¢) Lover v. Davidson (1856), 1 C. B. N. 8. at p. 186.
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tRhieg:‘tﬁ tf::r If the musical composition has not been published, i
" will be sufficient to register the tiile, the name and place
of abode of the proprietor and anthor or composer, and the

time and place of its first representation or performance.

In the case of a pianoforte arrangement of an opera,
the name of the arranger, and not of the composer of the
opera, must be entered (d).

The Court of Queen’s Bench in Russell v. Smith (¢)
held registration unnecessary to protect the performing
right in a musical composition. The question is too
technical for discussion here, but it may be doubted

whether this decision is right.

Subjectof  The gubject of copyright is any original musical com-
copyright, o _ . . i
position. A single sheet of musie, though bound in a

book with other pieces, is capable of copyright ( f). Copy-
richt may also be had in a piece of musie, where the

claimant has adapted words of his own to an old air,
adding thereto a prelude and accompaniment (g). So
where a non-copyright air was furnished with words and
a preface by B., who also procured a friend to compose
an accompaniment, the result, under the name of ¢ Pestal,’

was held to be the subject of copyright (4).

There can be copyright in a pianoforte arrangement
from a non-copyright opera (¢), though it is open to any
other person to make another arrangement direct from
the opera. The fingering and editing of standard music

(d) Wood v. Boosey (1868), L. R. 3 Q. B. 223. For a complicated
case of registration of International Copyright, see Fairlie v. Boosey

(1879), 4 App. C. 711,
(e) (1848) 12 Q. B. at p. 237.
(f) White v. Gerock (1819), 2 B. & Ald. 298,
(9) Lover v. Davidson (1856), 1 C. B. N, S, 182, _
(%) Chappell v. Sheard (1855), 2 K. & J. 117; Leader v. Purday
(1849), 7 C. B. 4.
(?) Wood v. Boosey (1868), L. R. 3 Q. I3, 223.
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has been held by Charles, J., to be the subject of copyright
in an unreported case.

Copyright will be infringed by any public performance Infringe.
or publication of a whole or part of the musical compo- E;mﬁh
sition, or of a composition substantially the same as the
original, 7.e., which, though adapted to a different purpose,
can still be recognized by the ear (¥). Such performance

or publication must tend to damage the commercial

value of the property.
Thus it 1S PIRACY :—

To perform songs out of a copyright opera (Planché
v. Braham (1)).

To distribute gratuitously copies of a musical com-
position, as by distributing lithographed copies to
a musical society (Novello v. Sudlow (m)).

To make a pianoforte arrangement from a copyright
opera (Wood v. Boosey (n)).

To found quadrilles and waltzes on a copyright
opera, though only parts of the melodies be taken
(I’ Almazne v. Boosey (0))-

To construct a full score from the non-copyright
pianoforte arrangement of a copyright opera
(Boosey v. Fairlie (p)).

It 18 not PIRACY :—

To make perforations on a roll which, used in con-
junction with a mechanical instrument, will pro-
duce a copyright tune, or even to add to such

(k) D’ Almaine v. Boosey (1835), 1 Younge & Collyer, 289.
(D) (1837) 4 Bing. N. C. 17.

(m) (18562) 12 C. B. 177.

(n) (1868) L. R. 3 Q. B. 223,

(o) (1835)1 Y. & C. 289.

(p) (1879) 7 Ch. D. 301; 4 App. C. 711.
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roll directions such as forte, piano, taken from the
copyright music (g). \

Any assignment must be in writing (r); and therefore
a registered written assignment overrides a provious parol
assignment (Leyland v. Stewart (s)).

The owner of the performing right in music can recover
40s., or the full value either of the benefit resulting to
the infringer, or of the loss to the plaintiff, whichever
shall be the greater (¢), from cach person infringing his
performing right in public {«), but this is subject to the
absolute discretion of the Court to reduce the penalty
to a nominal amount or deprive him of costs (v), and to
the protection given to innocent owners, tenants or occu-
picrs of the place where the performance takes place (w),
except in the case of musical compositions which are
operas or stage plays ().

The owner of the copyright has an action for damages
after registration as provided in the case of books.

Injunctions can also ve obtained to prevent piratical
performance or printing ().

Of late years the owners of musical copyright have
suffered great loss by persistent piracies of popular songs.
No printers’ name was on these copics, contrary to

(9) Boosey v. Whight (1900), 1 Ch. 122.
(r) But a written assignment may be inferred from a long course of

dealing only consistent with oue. Dennison v. Ashdown (1897), 13
Times L. R. 226.

(s) (1876) 4 Ch. D. 419,

(¢) 3 Will. IV. c. 1), s. 2,

(v) Wall v. Taylor, 11 Q. B. D, 102,

(v) 61 & 52 Vict. ¢. 17, 8s. 1, 2, and pp. 101-102, antle.

(w) 51 & 52 Vict. ¢. 17, 8. 3.

(x) Jbid. 8. 4.

(y) Sec full details at pp. V3-95, ante, and pp. 155-157, post.
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statute (z), and they were sold in the streets by huwkers nemedies
who were not worth suing. The music publishers took {:},lnso_
the law into their own hands, and seized these pirated ments.
copies by force. The result of this was the passing of

the Musical (Summary Proceedings) Copyright Act,

1902 (a).

This gives power to a constable to seize, either by
order of a Court of summary jurisdiction, or on the
request in writing of the apparent owner of the copyright,
pirated copies, to be conveyed before a Court of summary
jurisdiction, and on proof that tLey are infringements of
copyright to be forfeited or destroyed, or otherwise
dealt with as the Court may think fit.

The Act 1s not very clear as to what is tv happen in
Court when the copies are brought there. It seems that
the certificate of registration and the production of the
original song, will be sufficient prima facie proof that the
songs are infringements of copyright. The question has
been raised whether the order can be made ex parte, or
whetlier & summons under the Summary Jurisdiction
Act, 1848, s. 1, must be served on the hawker, before
an order for destruction can be made. The Divisional
Court in er parte Francis (b)) have decided that the
summons is necessary, but it is o be hoped that the
Court or the police will detain the copies or hand them
over to the complainant until the hawker applies for
them, when he can be served with a summons.

The Act is, however, still inadequate, as the hawker in
the street only keeps a few copies with him. What is
wanted is & power of search, and a provision that the
hawker may be arrested, and fined or imprisoned

(2) 32 & 33 Vict, ¢, 24, Schedule 2,
(a) 2 Fdw. VII. ¢c. 15.
(") Ex parte Francis, Tioues vewspaper, Jan, 13, 1903,
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unless he truly discloses to the Court the source from
which he obtained the piracies, and satisfies the Court
that he had no knowledge in selling them that they were
piracies.

APPLENDIX,

The only special recommendations of the Copyright Commission
with regard to musical works, other than those already set out with
reference to dramatic compositions, are :—

1. (¢) That the author of the words of songs, as distinguished from
the music, should have no copyright in their representation of publica-
tion with the music, except by special agreement.

2. (d) That to prevent abuse of the 40s. penalty for infringement of
musical copyright, every musical composition should have printed on
it a note of the reservation of the right of public performauce, and the
name and address of the person who may grant permission for such
performance.

3. That unless such note was printed, the owner should not be able
to recover any penalty or damages for infringement.

4, That the Court should have power to award compensation for
damage suffered, insteand of the minimum 403 penalty, in case of
infringement.

The second and third recommendations have been dealt with by the
Musical Copyright Act of 1882 (e), and the fourth by the Act of
1888 ().

o —————— e — e— i pegple - p——— E—— —— —

(c) C. C. Rep. s. 75.

(@) C.C. Rep. s. 171.

(e) 45 & 46 Vict. c. 40, and above, p. 99.
(f) 51 & 52 Vict. ¢. 17, 58, 1, 2,
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CHAPTER VI.
COPYRIGHT IN BOOKS.

Definitions,—Newspapers.—Maps,—Qualities required in copyright
work.—Literary value.—Advertisements.—Titles of books.—
Originality.—Translations, —Annotations,—New editions.—~Pub-
licition in the United Kingdom,—~Duration and extent of right,—
Persons who may acquire the right.—Investitive facts.—Works
written on comumission.—Rights of author.—Infringements of
copyright. — Literary piracy. — Abridgments. — ‘T'ranslationg, —
Literary larceny.—Duties of author.—Registration.—Transvesti-
tive facte.—Remedies against infringements.—Remedies against

author.

Tue Act of 1842 defines “ Copyright” as:— The sole t?{fnﬂ:i'

and exclusive liberty of printing or otherwise multiply-
ing copies of any ‘book;’” and the term “look” is
defined as :—* every volume, part or division of a volume,
pamphlet, sheet of letterpress, sheet of music, map,
chart, or plan separately published ” (). Thus a folding
card with verses on will be protected as a “book ” (b), or
a single leaf with an application form on it (e).

“ Separately published” is not confined to publication as
a separate book, but applies also to parts of a volume

(@) 5& 6 Vict, c. 45, 8. 2. In White v. Gerock (1819),2 B. & Ald.
=48, Abbott, CJ., laid down that any literary composition, whether
lzrge or small, was a book within the former Act.

(b) Hildesheimer v. Dunn (1391), 64 L. T, 452,

() Southern v. Buailes, unreported, bafore Chitty, J., Aug. 1894,
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separate and clearly distinguished in the volume, as in
the case of a volume of stories by different authors (d).

Newspapers—In Cox v. Land and Water Company (e),
where the proprietor of the Iield, a newspaper whose
first number was not registered under s. 1S of the Act
of 1842, brought an action against the defendants for
piracy, they pleaded that the newspaper was not regis-
tered, and consequently that the plaintiff could not
sue. Malins, V.-C,, held that a newspaper was not a
“book” under s. 2; was not mentioned in s. 19; did,
however, come under s. 18, but did not require regis-
tration, and that its right to protection rested either on
8. 18, or on the “ general rules of property.” presumably
the comwmon law right. In support of his position he
quoted the cases of Mayhew v. Maxwell ( f) and Strahan
v. Graham (g), in neither of which was there registra-
tion. DBut in both these cases the question was not as
to general copyright, but of restraint from publication
contrary to the terms of a special contract, and it was
therefore held that registration was not necessary (/).

In 1881 a similar question came before Jessel, M.R,,
in Walter v. Howe (¢), where the T¢mes, an unregistered
newspaper, published an article, and the defendant
reprinted it. The question of copyright in the par-
ticular article was the material point, but the Master of
the Rolls also held that a newspaper, being a “sheet of

(d) Johnson v. Newnes (1894), 3 Ch. at p. 669. See dgalo v.
Bullen, C. A., Times, Dec., 19, 1902,
(e) (1869) L. R. 9 Eq. 324. (F) (1860) 1 J. & H. 312,

(¢9) (1867) 16 L. 1. N. 8. 87.
(2) With refetence to Sweet v. Benning (1855), 16 C. B, 459, the

V.-C. says, “I suppose the Jurist was not registered at all ;” whereas
the first page of the report of the case states that the Jurist was
registered before action brought,

() (1881) 17 Ch, D. 708,
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Jetterpress,” was & “book?” under s. 2 of the Act, and News-
also 8 “ periodieal work ” under s. 19, and that therefore ' *
under s. 19 1ts non-registration prevented the plaintiff
from suing. He refused to follow the case of Cox v.
Land and Water Company (1), saying that it practically
repealed the Act of Parliament.

The decision in Walter v. Howe (m) has been approved
by the Court of Appeal (n), and 1t must therefore be
taken as settled that a newspaper is a book within s. 2
of the Act of 1842, though its registration and the copy-
right in any particular article therein are dealt with
in special sections (o). Illustrations in a newspaper,
whether on the same paper or on a loose sheet, will be
protected as part of the “book™ (p). It does not follow
because A. Is the registered proprietor of copyright in a
newspaper that he is therefore proprietor of the copyright
in any particular article therein; this must depend
on his relations with the author of that particular
article (0).

There may be copyright in the particular language
or modes of expression in which news is conveyed, and
therefore one newspaper proprietor can prevent another

(D) (1869) I.. R. 9 Eq. 324. (m) (1881) 17 Ch. D. 708.
(n) Trade Auxiliary Co. v. Alidd/esborough, £¢., Association (1889),

40 Ch. D. 425; see also per Lord Davey in Walter v. Lane (1900),
A. C. at p. 551; and per North, dJ., Cafe v. Devon Newspaper Co.
(1889), 40 Ch. D. at p. 503.

(0) 5& 6 Vict. c. 45, ss. 18, 19; and below, pp. 130-135. See also
the decision in Petty v. Taylor (1897), 1 Cb. 465, that the proprietor of
copyright in the letterpress, registered as the proprietor of copyright
In the “book,” has not from that alone copyright in illustrations
bound up with the letterpress.

(p) Comyns v. Hyde (1895), 13 R. 172; following Maple v. Junior
Army and Navy Stores (1882),21 Ch. D. 3G9. Diflicult questions
may arise if the copy complained of, though a copy of the illustration

in the book, is not made from the illustration but from the picture it
reproduces. |
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News- from copying special telegrams or articles from his

PAPO™ paper (g), provided he can prove his copyright in each
telegram or article (v). In Exchange Telegraph Co. v.
Gregory (s) protection was granted to the tape”
telegrams of Stock Xxchange prices.

Maps. In Stannard v. Lee (t) the Court of Appeal held,
reversing the decision of Bacon, V.-C,, that maps were
books under the Act of 1842, and not engravings under
the Engravings Acts, and that they must therefore be
registered. DBut a chart or plan which is really an
instrument, apparatus, or tool, for achieving a certain
practical purpose, such as a card for measuring and
cutting out ladies’ sleeves, cannot obtain literary copy-
right as a “ map, chart, or plan,” even if certain words or
figures are printed on it ().

Qualities  For an intellectual work to be capable of protection

o s
Eﬁ%ui.ﬁh;n as copyright it must be :—

work. I. Innocent, that is:—
1. Not seditious or libellous (w), (the libel being

against the State).

2. Not immoral (z); a work bearing on the love
adventures of a courtesan was not protected (w),
and certain French photographs were held by

(9) Waller v. Steinkopff (1892), 3 Ch. 489; ¢f. the action of the
Pall Mall Gazette in stopping reproductions of its telegrams as to
Australian cricket.

() Waiter v. Steinkop(f, v.s.; and ¢f. 5 & 6 Vict. c. 42, ss. 18, 19;
and post, pp. 130-135.

(s) (1896) 1 Q. B. 147.

() (1871) L. RR. 6 Ch. 346.

(w) Hollinrake v. Truswell (1894), 3 Ch. 420 ; ¢f. Boosey v. Whight
(1900), 1 Ch, 122,

(w) Hime v. Dale (1803), 2 Camp. 27; Southey v. Sherwood (1817),
2 Mer. 435.

(x) Stockdale v. Onwhyn (1826), 5 B. & C. 173.
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the Court of Appeal indecent and not entitled
to protection (y).

3. Not blasphemous (z); thus Lord Eldon refused
protection to Laurence’s ¢Lectures on FPhy-
siology,” as “ hostile to revealed religion, and
the doctrine of the immortality of the soul.”
The same Chancellor (a) refused protection to
Lord Byron’s ¢ Cain,’ and in 1823 Sir J. Leach
took & similar course with regard to ¢ Don Juan.’
In the Scotch case of Hopps v. Long (1874) (), a
Unitarian discussion of the life of Jesus was
considered copyright as a decent discussion
not endangering the public peace, safety, or
morality.

4. Not fraudulent, or professing to be what it is not
with intent to deceive. Thus a work of devo-
tion professing falsely to be translated from the:
work of a celebrated German writer (c), was not
protected ; but the proprietors of a catalogue
were not deprived of copyright therein, because-
some of the articles mentioned were described
as “ patent,” though the patent had expired (d)
It has not yet been decided whether falsely

(y) Baschet v. London Illustrated Standard Co. (1900), 1 Ch. 73.
If part of a book is immoral, the whole hook has probably lost the
protection of literary copyright; but an innocent photograph or print
docs not lose protection by being found in the same volume with an
immoral one (same case).

(z) Lawrence v. Smith (1822), 1 Jacob, 471.

(@) Murray v. Benbow (1822), 1 Jacob, 474.

(b) Cited in Copinger, p. 94, 3rd edit.

(¢) Wright v. Tallis (1845), 1 C. B. 893.

Qualities
required in
copyright
work,

(d) Hayward v. Lely (1887), 56 L. T. at p. 421; ¢f. Macfarlane v..

Oak Foundry Co. (1833), 10 Sc. Sess. C. 4th Ser. 801, wherc mis-
description under the Designs or Patent Acts was held no defence to
an action under the Copyright Acts.

I
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Qualitiex desceribing a work as “registered” under the

required in . . :

copyright Copyright Acts is an answer to an action under
’ = ’ * » L

work. those Acts which do not require registration ag

a conditien precedent to an action; where the
registration is required its absence is a defence,

without reference to the false statement (e).
Ejfgzﬂry 1. The work must contain the expression in words or
" pictures or signs of ideas qiving tnformation or instruction
or pleasure (f). This limitation is not required in the
case of unpublished MSS.; but the purpose of the Act is
to protect “ useful books,” though very little ¢ usefulness”
or material value will suffice to obtuin protection. In
Cable v. Marks (g), in which an attempt was made to
obtain copyright for a perforated card, with some verses
on it, which, throwing the “ Shadow of the Cross” on the
wall, went by the name of the Christograph, Bacon, V.-C.,
held it “not a literary production in any sense of the
words.” In Schove v. Schmincké (h), Chitty, J., held that
an album for holding photographs, seven of the pages
of which bore pictures of castles with short letterpress
descriptions, and which was called ¢ The Castle Album,”
was not a “book ” within the Act of 1842, not being *“a
literary work.” In Dawvis v. Comitt: (¢) the same ijudge
held that a card for the face of a barometer, utterly
meaningless without the barometer, but with it a
scientific Instrument of some value, was not a “ book”
capable of copyright. In Hollinrake v. Truswell (j) the

(e) Cf. principles laid down in Leather Co v. American Leather Co.

(1863), 4 De G. J. & 8. 137,

(f) Hollinrake v. Truswell (1894), 3 Ch. 420 at pp. 424, 427, 428;
¢f. Doosey v. Whkight (1900), 1 Ch. 122.

(9) (1882) 47 L. T. 432; 62 L. J. Ch. 107.

(k) (1886) 33 Ch. D. 546. (z) (1885) 52 L. 1. 539.
(/) (1894) 3 Ch, 420. Similar charts had given rise to conflicting

decisions in the United States; ¢f. Drury v. Llwing (1862), 1 Bond,
940 ; DBaker v. Selden (1879), 11 Otto, 99.
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Court of Appeal refused protection to a cardboard pattern Literary
sleeve containing directions for measuring and cutting out vlue,
ladies’ sleeves. This was followed in Boosey v. Whight (k),
where on a perforated roll used in a mechanical
instrument for producing sound, the defendants had
printed directions for performance, such as “piane,”
« forte,” taken from plaintiff’s song. The roll was held
not actionable, as being a mechanical device; the few
printed words were treated as unimportant adjuncts.

On the other hand, in Hildesheimer v, Dunn (1), a
folding card contalning a map of the lines of the hand

and a description thereof in verse, was admitted to
copyright ; and Chitty, J., gave protection to a form
of application on a single sheet of paper (m). But in
Chilton v. Progress Printing and Publishing Co. (n) the
Court of Appeal refused to protect a sporting prophet’s
“tips” for particular races, consisting simply of the
name of a horse and the name of a race, on the ground
that the mere names in their conjunction had nothing of
a literary character, and were merely the expression of
an opinion which could not be monopolized.

The law of literary copyright is not intended to protect
ideas or inventions, except as embodied in words. Thus
in the case of Perris v. Hezamer (o), the Supreme Court
of the United States refused to allow the proprietor of
the copyright in a map of New York published on a
special system to prevent the publication of maps of
Philadelphia on the same system.

(%) (1900) 1 Ch. 122,

(D (1891) 64 L. T. 452,

(m) In Southern v. Bailes; unreported ; before Chitty, J., Aug. 1894,

(n) (1895) 2 Ch. 29.

(o) (1878) 9 Otto, 674; ¢f. Baker v. Selden (1879), 11 Otto, 99,
where the idea of a peculiar system of bookkeeping was refused
protection.

I 2

dnd
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As a general rule there is no copyright in single
advertisements or labels. In the American case of

Coffeen v. Brunton (p), where the 1I'plaini;iﬁ"s label on a
medicine had been pirated, it was held that, not having
complied with the patent laws, he had not property in
the medicine; that he had no copyright in the label,
ag it was not a “book” within the provisions of the
American statute; but that he had an equitable ground
for protection if the defendant had represented his
medicine to be the same as the plaintiff’s to the injury
of the plaintiff (¢). In the English case of Page v.
Wisden (r) copyright was refused to a cricket scoring
sheet where the only novelty introduced by the plaintiff
appeared to be a line for recording the runs at the fall of
each wicket. There may be copyright in a collection
or sheet of advertisements, or in an arrangement or
compilation of headings to advertisements (s).

Lindley, L.J., has described (f) works entitled to
copyright, as works which “the anthor, or composer,
as he is called in s, 18, has bestowed some brainwork
upon, and not a mere collection of copies of public
documents. If they had been such mere collections

"there might have been some question, but there has

been an abridgment and mental work and an amount of
labour which entitles the author of the work . . . . to
a copyright.” Lord Herschell in the Scotch case of
Leslie v. Young (u) held that a compiler from sources
open to all can only claim and enforce copyright in his

(p) (1849) 4 McLean, 516.

(9) Cf. Higgins v. Keuffel (Am.) (1890), 33 Davis, 428,

(r) (1869) 20 L. T\ 435.

(s) Lamb v. Evans (1893), 1 Ch. 218.

(t) Trade Co. v. Middlesborough, &c., Association (1889), 40 Ch. D.
at p. 435.

(u) Leslie v. Youny (1894), A. C. at p. 340,
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compilation, if it i3 the result in some respect or other of Li%orary
independent work on his part, and if advantage has been vame.
taken by others of that independent labour. Where,
therefore, A. had simply reprinted railway time tables

with the omission of some stations and trains, B., who had
reprinted from him the same tables, was exonerated by the

House of Lords. A telegraph code has been held entitled

to copyright (v).

Catalogues will be protected as copyright, unless they cata-
are “merely a dry list of names” (w), or a simple '°5"**
announcement of the sale of goods which everybody
might sell and announce for sale (z). But even in this

case the verbatim copying of a simple list of goods,
the compilation of the plaintiff, will be restrained (y).

In Cobbett v. TWoodward (z), an injunction to restrain
publication of an illustrated catalogue of furniture was
refused as to the illustrations, but granted as to certain
parts of the letterpress. In Grace v. Newman (a), how-
ever, the piracy of a stonemason’s illustrated catalogue
was restrained, and this case was followed by the Court
of Appeal, Cobbett v. Woodward (z) being disapproved,
in Maple v. Junior Avmy and Navy Stores (b), where an

(v) dger v. P. & 0. Steam Nev. Co. (1884), 26 Ch. D. (37.

(w) Hotten v. Arthur (1863), 1 H. & M. 603; some dicta in which,
excluding copyright in postal directories, appear to go too far.

(z) Muple v. Junior Army and Navy Stores (1882), 21 Ch. D,
369,

(y) Collis v. Cater (1898), 78 L. I. 613; where_thr iuject matter
was a list of chemical drugs and patent remedies.

- (2) (1872) L. R. 14 Eq. 407.

(a) (1875) L. R. 19 Eq. 6.

(b) (1882) 21 Ch, D, 369. Marshall v. Bull, C, A. (1901), 85 L. 1.
17, See also Bogue v, Houlston (1852), 5 De G. & Sm. 267 ; Hayward
v. Lely (1887), 56 L. 'T. 418; Harris v. Smart (1889), 5 Times L. R.
994 ; Cooper v. Stephens (1895), 1 Ch. 567; approved in MMarshall v.
Bull, v.s. The difficulty in catalogue cases is to cnsure that all
editions are properly, registered; see post, pp. 124-126, as to new
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illustrated catalogue of furniture was protected as to ihe
illustrations, though it was held there was no copyright
in the letterpress, which was a simple announcement of
the sale of goods which every one might sell and an-
nounce for sale (e).

With respect to Titles, the case of Dicks v. Yates (d),
in the Court of Appeal, must be taken as finally deciding
that, except in very rare cases, there cannot be any copy-
right in the title of a book; and the remedy for its use
by other people, if any exists, will be akin to that for
common law fraud (e). In that case the title claimed was
‘Splendid Misery’; the plaintiff’s novel was published
in fivery Week; the defendant’s, an entirely different
novel, written by Miss Braddon, in the Vorld, The
defendant proved that a movel bearing a similar title
had been published in the early part of the century.
In refusing an injunction, Jessel, M.R., after commenting
on the lack of originality in the title, said :—“I do not
say that there could not be copyright in a title, as for
instance in a whole page of title, or something of that
kind requiring invention. I am of opinion that there
cannot .be copyright at all in these common English
words. Their adoption as the title of a novel might
make a trade-mark, and entitle the owner of the novel to
say :—* You cannot sell a novel under the same title so as to
lead the public to believe they are buying iy novel when
they arve actually buying yours)” James, LJ., said :—

editions. The copyright in the illustrations is not necessarily the
property of the owner of the copyright in the letterpress, though he
be registered as the proprietor of copyright in the “book.” Petfy v.
Taylor (1897), 1 Ch. 465.

(c) But see Collis v. Cater (1898), 78 L. T. 613.

(<€) (1881) 18 Ch. D. 76, 89.

(¢) See above, pp. 55~60.
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« Where a man sells a work under the name or title of E‘ggta: of
another man, or another man’s work, that is not an in- '
vasion of copyright, 1t 1s & common law fraud : "—and at
the end of the case, “there cannot be in general any
copyright 1n the title or name of a book,” in which
opinion the Master of the Rolls concurred. This case
may be regarded as putting on the right ground the law
as to protection of titles, and settling a long and con-
fused controversy, '

The Court will interfere, if at all, on the ground of
injury to the property denoted by the title, by its use to
denote a work liable to be mistaken for the plaintiff’s.
Fraud is unnecessary as a ground for interference; it
will be sufficient if injury results or is likely to result
from the similarity (f).

The law of the United States is similar. In Osgood v.
Allen (g) the Court said :—* The right secured by the Act
however is the property in the literary composition, the
product of the mind and genius of the author, and not
the name and title given to it. When the title itself is
original, and the product of an author’s own mind, and
13 appropriated by infringement, as well as the whole or
part of the literary composition itself, in protecting the
other portions , . . Courts would probably protect the
title. But no case can be found either in England or
this country in which, under the law of copyright, Courts
have protected the title alone, separate from the book
which it is used to designate.”

1IL.  Originality. In the much-discussed decision Origia-
in Walter v. Lane (h) the verbatim reporter of Lord ality.

(f) See above, pp, 55-60 ; and the general principles laid down in
Reddaway v. Banham (1896), A. C. 199; (camel-hair belting).
(9) 1 Holmes, 185, 191, (2) (1900) A. C. 539.
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Rosebery’s speeches obtained a copyright in his report,
apparently even against Lord Rosebery. This appears
to show that it i3 not necessary that the work in which
copyright is claimed should be ¢ original,” in the sense
that its “author” shonld have invented or supplied
either a single word or idea of the book, or the arrange-
ment of the words. He may have copied the literary
composition of another from that other’s recitation with-
out adding anything but the written reproduction of the
spoken words. The House of Lords do appear to think
that the words composing the book must not bave been
published in print before, to which extent the work must
be original. 1t is idle to discuss whether decisions
of the House of Lords are right ; otherwise there 13 much
to be said for the view of the Court of Appeal and Lord
Robertson that a mere copyist does not produce a
“ book ” within the Copyright Act, and that the phono-
graph 18 not an “author.”

Where there is » common source of information or
ideas, its2lf not copyright, it is open to all to use it, and
to obtain copyright in the results of labour so bestowed (/).
From the pature of the case results obtained by different
workers baving a similar end must be very similar, but
the likeness of one man’s work to that of his predecessor
in the same field does not hinder it from obtaining
copyright, provided it is the result of his independent
lnbours. le is, however, only allowed a very limited
use of the copyright labours of his predecessors. Thas in
Kelly v. Morris (7), a case having reference to directories,

(¢) See post, pp. 144-147.
(/) (1866) L. R. 1 Eq. 697, 701 ; ¢f. Trade Cv. v. Midd{csborouy
dssociation, 40 Ch, D. 425; Cute v. Devon Noawvspaper Co., ibid.

p. 000; cases as to lists of bilis of sale cbtained from public de-
pariments,
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two of which, if correct, must be nearly identical, Origin.
Page Wood, V-0, laid down the law as follows :—* In the ality.
case of a dictionary, map, guide-book, or directory, where
there are certain common objects of information, which
must, if described correctly, be described in the same
words, a subsequent corapiler is bound to set about doing

for himself that which the first compiler has done; in
case of a road book he imnust count the milestones for
himself . . . generally he is not entitled to take one
word of the information previously published without
independently working out the matter for himself, so as

to arrive at the same result from the same common
sources of information, and the only use he can legiti-
mately make of a previous publication is to verily his

own calculations and results when obtained.”

This passage must, however, be read as explained by
Giffard, LJ., in Morris v. Wright (k), where, after
rcading the above passage, he said :—*“If this passage
cocs further than I take it to mean, I cannot doubt it
vocs beyond what the law authorizes, and beyond the
decision of the Lord Chancellor and myself in the late
case of Pike v. Nicholas (I). It does not mean that he
may not look into the book for the purpose of ascertaining
where a particular person lived and whether it was worth
his while to call upon that person or not; but it means
that he may not take that particular slip and show that
to the person and get his authority as to putting that
particular slip in.” . . . But where the only use which
the plaintiff has made of common sources is to reprint
them, as in the case of railway time tables, he will not
be able to prevent another person from copying his
reprint; though tho case will be different where he

(k) (1870) L. R. 5 Ch. at p. 285
(1) (1870) L. R. 5 Ch. 251.
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w

Sgﬁin- has done substantial and original work, as in the com-
" pilation of circular rontes or tours ().

So in Lewis v. Fullurton (1), in reference to a gazetteer,
the Master of the Rolls said :—* Any man is entitled to
publish a topographical dictionary, and to avail himself
of the labours of all former writers whose works are not
subject to copyright, and of all public sources of infor-
mation; but while all are entitled to resort to public
sources of information, none are entitled to save them-
selves trouble and expense by availing themselves for
their own profit of other men’s works still subject to
copyright and entitled to protection.”

The case of Jurrold v. Houlston (o) furnishes a good
application of these principles. There the plaintifi had
published a ¢Guide to Science’ in the form of question
and answer dealing with the common phenomena of
nature. The defendant published a similar work under
a different title. The Court held (p) that the plaintiff’s
work bad an criginal value, and was copyright, as
reducing certain common matter to a systematic form
of instruction; but that another person might originate
another work in the same general form provided ho
did so from lis own resources, and made the work he
so originated a work of his own by his own labour
bestowed on it. He might, however :—

(1.) Use all common sources of information.
(2.) Use the work of another as a guide to these
common Sources.

(m) Leslie v. Young (18014), A. C. 333,

(n) (1839) 2 Beav, 6.

(0) (1857)3 K. & J. 708 ¢f. dger v. P, & O. Co, (1881), 26 Ch.

). 637,
| (p)‘ln this case it was alzo held that conveying information by way

of question and answer was not an original arrangement which could
be copyrighted.
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(3.) Use another work to test the completeness of Oﬁi“‘“‘
his own. I

There may be copyright in an arrangement or
golection of non-copyright matters, as a selection of
poems (g); or a set of illustrative non-copyright
quotations ().

There may also be copyright in a work, every word of
which is found in another work, as in two street direc-
tories, if each is the result of independent labour and
inquiry on the non-copyright material (s).

There is copyright in each independent Translation of Transia-
a non-copyright work (¢), if it appears to have been made tions.
from the original by independent labour, So there may
be copyright in compilations, it independent work gives
an original result. In Sweet v. Benning (u) it was held
that there was copyright in certain original parts of a
law reporter’s work, such as the digested headnotes and
abridged speeches of counsel. It is doubtful whether
there is copyright in the verbatim reports of the
judgments of the Court (v).

An author republishing & non-copyright work with Annota-
annotations and additions, may obtain copyright in his "™
additions, if they are of a substantial nature. Thus, in

(9) Muacmillan v. Suresh Chunder Delr (1890), 17 Indian L. R,
(Calcutta) 951,

(r) Mogatt v, Gill and Marshall (1902), 18 'Times L. I, 547 ; Black
v. Murray (1870), 9 Sc. Sess. C. 3rd Saries, 341.

(8} Cr. Baily v. Taylor (1829), 3 L. J. O. 8. Ch. 66,

(t) Wyatt v. Barnard (1814), 8 Ves. & B. 77.

(u) (1853) 16 C, B. 459. See also Butterworth v. Robinson (1801),
O Vesey, 709; Wheaton v. Pelers (Am.) (1834), 8 Petera, 591 ; Gray v.
Bussell (1339), 1 Story, 11, 21.

() The Supreme Court of the United States has held that neither
a judge nor the State as his sssignee can get copyright in his judg-
ments. Banks v. Manchester (1888), 21 Davis, 24f. As to the
reporter, sce Walter v. Lane (1000), A. C. 539.
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Cary v. Longman (w), where the plaintiff had published
Paterson’s ° Roadbook,’ with original additions, Lord
IKenyon held it clear that he had a copyright in such
additions and alterations, many of which were material
and valuable; but that he certainly had no title to that
part of the work which he had taken from Mr. Paterson,
In an American case (¢), the plaintiff claimed and
obtained copyright in his annotations to Wheaton’s
¢ International Law, though they consisted largely of
compilations from and references to official documents.

The question as to the effect of a publication of a
new edition, with alterations, on the original copyright,
arose in the Scotch case of Black v. Murray (y). There
the plaintifis had reprinted, with notes, illustrative
quotations, and alterations in the text, a work the copy-
right in which had expired, and sued for an 1nfringement
of their copyright in the reprint. The Lord President
sald :—

“ A new edition of a work may be a mere reprint of
an old edition, and plainly that would not entitle the
author to a new term of copyright running from the
date of the last edition. On the other hand, the new
edition may be so enlarged and improved as to con-
stitute in reality a new work, and that just as clearly
will entitle the author to a copyright running from the
date of the new edition. The difticulty will be to lay
down any general rule as to what amount of addition,
or alteration, or new matter will entitle a second or new

() (1801) 1 East, 358; Leslie v. Youny (1894), A, C, 335. But
compare Cary v. Faden (1799), b Vesey, 24. See Gray v. Russell, v.s.

(x) Lawrence v. Dana (1869), 2 Am, L. 1. R. N. 5. 402.

(y) (1870) 9 Sec. Sess. Cas,, 3rd Ser., 341; ¢f. Thomas v. Turner
(1887), 33 Ch. D. 292,
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edition of a book to the privilege of copyright, or
whether the copyright extends to the book as amended
or mproved, or is confined only to the additions and
improvements themselves, distinguished from the rest
of the book.”

Kindersley, V.-C,, dealt with the same question in the
English case of Mwrray v. Bogue (z). He said : « Publish-
ing another edition of his work does not affect an
author’s copyright in his first edition; but if he prints
a second edition, not a mere reprint of the first, but
contalning material alterations and additions, quoad
these it 1s a new work, and to enable him to sue in
respect of any Infringement of his rights in those portions
of the second edition which are new, he must register
the edition before suing. The extent, however, of the
alterations 1s immaterial ; to whatever extent a new
edition is made a new work, the new part cannot be pro-
tected by suit until registration; but that effect of the
Act has no operation as to the old parts (of the second
edition) ; as to them the copyright is left as it was.”

An author therefore has copyright in the new matter
of a second edition for the statutory term from its first
publication, in the old matter only from its original
publication. This results in obsolete editions becoming:
common property, while revised ones are still the subject
of copyright, but exposed to the competition of former
editions to the detriment of the public; and it has been
suggested that this should be remedied by continuing
the copyright of all scientific and historieal works to the
lapse of the statutory term of the last edition in which
substantial improvements have been made.

The additions must be of some material value to
secure copyright. Thus in the Scotch case of Hedder-

(z) (1852) 1 Drewry, 353, 365.

New
editions
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wiek v. Griflin (a), Scotch publishers issued a complete
edition of the works of Dr. Channing, an American
divine, with some slight revision by himself: but the
Court held that the original matter introduced by the
revision was too slight to obtain protection.

In Thomas v. Turner (b) the remarks of Cotton, L.J,,
shew that a new edition without substantial alterations
is not an original work, and therefore not a book in
which there is copyright or which can be registered.
The copyright and the registration are of the preceding
ed1tion,

All the members of the House of Lords who decided
Routledge v. Low (c) were of opinion that publication of
a book to secnre copyright must take place in the United
Kingdom ; and Lords Cranworth and Westbury expressly
say that such publication must be the first publication.
It would seem to follow that 1f an author publishes a
book in the United States and afterwards publishes it in
London, he cannot claim copyright, for he has not pub-
lished in London an original work, but one identical with
a publication in which there is admittedly no English
copyright. *

This, however, was doubted by the Court of Appeal
in Reid v. Mazwell (d), in which part of a novel claimed
as English copyright had been previously published in
America. The Court declined to decide the point, though
intimating their opinion that in the special circumstances
of that case the English copyright had not been lost by

(e) (1841) 3 Sc. Sess. C. 2nd Ser. 383.

(b) (1887) 33 Ch. D. 292,

(c) (1868) L, R. 3 H. L. 100, per Lord Cairns, p. 108; Lord Cran-
worth, p. 112; Lord Chelmsford, p. 116; Lord Westbury, p. 118.
But now see 49 & 50 Vict. c. 33, s. 8.

(<) (1886) 2 Times L. R, 790.



COPYRIGHT IN BOOKS. 127

prior publication in America. It is difficult, however, to Pluce of
see what answer could be made to a defendant sued for 1‘5‘,}:‘_“’“‘
infringement of copyright and pleading :—“1 have not
copied the book you registered, but have gone to the

same non-copyright source as yourselves, namely, the

prior publication in America;” and it is snbmitted that

the point is really decided by ZRoutledge v. Low (e).
Further, the International Copyright Act (1844) (),

which was not cited to the Court of Appeal, seems con.
clusive against this view. Sect. 19 provides that the
author of any book which should be first published out

of Her Majesty’s dominions, should have no copyright
except under the International Copyright Act. This
leaves open the question of the effect of prior publication

in Her Majesty’s dominions, but out of the United King-

dom; though the Lords in Routledge v. Low (¢) held

that publication in the United Kingdom was necessary.

Now, however, the Act of 1836 provides that first publica-

tion in the Dritish dominions gives the benefit of the
British Copyright Acts (g).

Duration of Right (I).—Forty-two years from first Duration
publication, or the author’s life and seven years from his of 2@%?“
death, whichever term shall be the longer (7). In the case
of works published after their author’s death, copyright
dates from publication, and belongs to the proprietor of
the author’s manuscript from which the book is pub-

lished, and his assigns.

(e) (1563) L. R. 3 H. L. 100.

(f) T& 8 Vict. ¢. 12, s. 19.

(¢) 49 & 50 Vict. ¢. 33, 8. 8.

(A) 6 & 6 Vict. c. 45, 8. 3.

(1) Semble in case of joint authors, the term dates from the last
death. Cf. Murzials v. Gibbons (1874), L. R. 9 Ch. 518. As to their
respective rights, see Powell v, Head (1879), 12 Ch, D. 686; Laur: v,
Renad (1892), 3 Ch, 402,
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Ptialrsﬁnﬂ Eaxtent of Right (j).—Throughout the British dominiong
;chmy (thus extending to the colonies A8 well as the United

tho right. Kingdom).

Persons who may acquirve the Right.—1. British subjects
wherever resident at the time of publication.

2. Alien friends resident in the British dominions at
the time of publication.

3. (Possibly) Alien friends wherever resident.

The last two classes rest on the authority of Routledge
v. Low (k), which as to the 3rd head is in conflict with
Jefferys v. Boosey (I). This last case was decided on the
construction of the Copyright Statutes before 1831, the
date of publication of the work i1n which copyright was
claimed. The work was assigned in manuscript by an
alien friend resident abroad, and first published in
England, the author continuing his foreign residence; it
was decided that neither statute nor common law copy-
richt extended to such a publication.

In Routledye v. Low (k), which was decided on the
construction of the Act of 1842, A., a domiciled subject
of the United States, before publishing her work went to
reside for a short time in Canada, by arrangement with
her publishers, Messrs. L., who thereupon published the
work in London, the copyright being assigned to them
and dae registration taking place. Defendants reprinted
the book, and Messrs. L. sucd them for infringement of
copyright. The case was taken to the House of Lords,
and was heard before Lords Cairns, Westbury, Cran-
worth, and Chelmsford, who agreed that publication in
the United Kingdom, together with temporary residence

(/) 5 & 6 Vict. ¢. 49, s, 2).

(%) (1868) L. R. 3 H. L. 100.
(7) (1854) 4 H. L. C. 815.
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of the author in Her Majesty's dominions at the time of Persons
T : . who may

publication, conferred copyright on a foreigner. Lords acquire

Cairns and Westbury further held that residence in Her the right.

Majesty’s dominions was not & necessary condition, and

that publication in the United Kingdom was sufficient ;

Lords Chelmsford and Cranworth, however, expressed

doubt as to this, and the matter must be considered

doubtful (m). Copyright, however, is personal property,

and under the Naturalization Aect (») an alien friend -

may acquire and hold personal property in the same way

in all respects as a Dritish subject. Now residence in

the DBritish dominions is not a necessary condition of a

British subject’s acquiring copyright, and from this, as

pointed out by the late Mr. Justice Stephen (o), it seems

probable that the view of the law taken by Lord Cairns

is the right one.

The Investitive Facts of Copyright are :— Tnvesti.
I. Publication :—(p) tive facte.

1. Of a book eapable of copyright.

2. In the United Kingdom under the Act of 1842, or
in the British Dominions under the Act of
1886 (q).

J. By either :—

(a.) A British subject resident anywhere,
(b)) An alien friend resident in British dominions,
(¢.) (Probably) by an alien friend resident abroad (v).

(m) The Law officers of the Crown advised the Government after
the passing of the United States Act of 1891 on the lines of the
judgments of Lords Cairns and Westbury, and the United States have
acted on the faith of this opinion. Dut see p. 231, post.

(n) 33 Vict. c. 14, s, 2. (o) C. C. Rep. p. 69, note,

(1) As to where a book or paper is published, see McFurlane v,
Hulton (1899), 1 Ch. 884.

(7) 49 & 50 Viet. c. 33, s. 8.

(r) Routledge v. Low (18G8), I.. R. 3 H. I.. 100.
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Investi- 4. Which book has not been previously published (s)—
tive facts, - :
(a.) In a foreign country., .
(b.) In the United Kingdom.
(c.) (Probably) in the rest of Her Majesty’s domi.
nions ().

II. Licence to republish granted by the Judicial
Committee of the Privy Council acts as a partial in-
vestment of copyright in the grantee (u).

ITI. Registration at Stationers’ Hall is not an in-
vestitive fact of copyright, but vests the right to sue to
protect such copyright (w).

It is probable that the Crown still has special copy-
right in perpetuity in the authorized version of the
Bible, the Book of Common Prayer, and possibly in
Acts of Parliament (2). The origin of this has been
dealt with elsewhere (y). A statutory copyright might
also exist in Government publications, as the ¢Report
of the Challenger, though difticulties may arise in
enforelng such copyright (z).

Worksand The question of copyright In works written on

icl . . . ) ) _
?vr:ittgg on commission, artwles in encyclop{edms, reviews, magazmes,
conmis-
sion.

(s) 7 & 8 Vict, c. 12, 5. 19,

({) Routledge v. Low (v.s.); but 7 & 8 Vict. ¢, 12, s. 19, uses the
language, * first published out of Ier AMajesty’s Dominions.”

(v) 5 & 6 Vict, ¢, 45, 8. .

(w) Ibid, s. 24,

(x) Basketi v. University of Cambridge (1758), 1 W. Bl 105;
Stationers’ Co. v. Carnan (1775), 2 W. Bl. 1002.

(y) See above, p. 6. Rights in the authorized version of the Bible
are claimed by the King's Printer, and the Universities of Oxford and
Cambridge under charters, interpreted by an unreported decision of the
House of Lords. See In r¢ The Red Letter New Testament (1900),
17 Times L. R. 1.

(z) Cf. Nicol v. Stockdale (1785), 3 Swanston, 87. A statutory
right in the nature of copyright in the British Pharmacopceia is by
20 & 26 Viet, c. 91, 8. 2, granted to the Medical Council.
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or newspapers (@), is one of some complication, and is Worksand
nrticles

dealt with by special clauses of the Act of 1842 (B). writton on
The rights of the parties may be summarized as follows:: g;’;!;'_“iﬂ'

1. In absence of any agreement, express or implied, as
to copyright, and « fortior, if the right of republication
of such article is reserved by the author, the author has
the copyright in such work or article (¢). The author
must register his work, the date of publication of the
first instalment being the date of first publication, but he
need not publish it in a separate form, or apart from its
periodical publication (d).

2. If a publisher or other person (¢) has employed
any person to compose any work or article;

(1.) On the terms that the copyright therein shall
belong to such publisher (f);

(2.) And shall have paid for such composition (g);
he will occupy the following position :—

(@) It is now decided that newspapers come under sections 18, 19 of
the Act of 1842. Walter v. IHowe (1881), 17 Ch, D. 708; Trade
Auxiliary Co. v. Middlesborough Association (1889), 40 Ch. D 425 ;
above, PP 110, 111.

() 5 & 6 Vict. c. 45, ss, 18, 19,

(¢) Sect. 18, and cf. Hereford v. Griffin (1848), 16 Sim. 190;
Jolnson v. Newnes (1894), 3 Ch, 663; Aflalo v. Lawrence and Bullm
(1902), 1 Ch. 264; affirmed C. A, Times, Dec. 19, 1902.

(J) Johnson v. Newnes (v.s.).

(¢) Two or more persons may give a joint commigsion and acquire
rights under s. 18. Zrade Auxiliary Co. v. Middlesborough Association
(1899), 40 Cb. D. 425 ; Cafe v. Devon Newspaper Co., thid. p. 500,
A, may employ B. to employ C., and A. will have copyright. Stubbs
v. Howard (1895), 11 Times L. R, 515.

(f) Sweet v. Benning (1855), 16 C. B. 459 ; Hercford v. Griffin
(1848), 16 Sim. 190 ; Walter v. Howe (1881), 17 Ch. D. 708; Lamb
v. Fvans (1893), 1 Ch 219 ; Aflalo v. Lawrence and Dullen (1902),
1 Ch, 264, affirmed C. A,, Times, Dec. 19, 1902.

(9) Richardson v. Gilbert (1851),1 Sim. N. S, 336 (where it was
keld that a contract to pay is not sufficient); Trade Auxiliary Co. v.
Juckson (1887), ¢ Times L. R. 130. Proof that the editor of u

K 2

F
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He will have copyright in the whole work, encyclo-

N itten on Pedia, magazine, newspaper, &c., S0, produced, as if he

commis-
8101,

were the actual author thereof (1). In other words, in
the absence of express agreement, the publisher has the
sole right to reprint the article as part of the work for
which it was written for forty-two years from its first
publication, or .for his life and seven years afterwards,
whichever may be the longer. DBut he may not reprint
it in a separate form at any time without the consent of
the author (¢); and the author, in the absence of express
agreement, may not reprint it in a separate form without
the consent of the publisher, till twenty-eight years from
first publication (7).

Tt follows that, in cases where the copyright is 1n the
proprietor, for the first twenty-eight years after publica-
tion the work or article may not be reprinted in a
separate form without the consent buth of proprietor and
author.

And the right of the author to republish 1n a separate
form after the lapse or twenty-eight years from first
publication is limited to reviews, magazines, and other
periodical works of a like nature, and does not apply to

A e i eia—— e S —

magazine has been paid, without proof that the writer of a particular
article has been paid, will not suflice. Brown v. Cooke (1846),16 L. J.
Ch. 140. As the proprietor dves not acquire copyright tili payment,
it follows that payment must precede both registration and bringing
an action. 7Trade Auxiliary Co. v. Middlesborough (1889), 40 Ch, D.
at p. 429, '

() Cf. Hildeshetmer v, Dura (1891), 6+ L. T, at p. 454

({) The author’s right during this period to prevent such a separate
publication by the proprietor is not * copyright,” and does not reqnire
registration before it can be enforced. Mayhew v. Maxwell (1860),
1 J. & H. 312. But the author has no right to prevent separate
publication of his article by persons other than the proprietor, till the
twenty-cight years have elapsed,

(/) & 6 Vict, c. 45, ss, 18, 19.
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encyclopredias and works produced entirely by one Works and
.« . articles
author on commission (k). Written on

The two points in this rather complicated provision :?m‘“iﬂ‘

which have occasioned most litigation are :—(1.) The o
question under what circumstances an employment on the
terms that the copyright shall belong to the employer
will be implied; and :—(2.) The question what consti-
tutes © publication in a separate form.”

On the first question, Sir George Jessel, in Walter
v. ITowe (I), refused to imply, from evidence that the
author of an obituary notice of Lord Beaconsfield was
paid by The Times newspaper for his article, an agree-
raent that the copyright should belong to the proprietor
of The Times; and in Bishop of Hereford v. Grifin (m),
Shadwell, V.-C,, declined to make a similar implication,
where the Bishop had written an article for an encyelo-
pedia for payment, nothiug being said about copyright ;
a custom of trade was however alleged that it should
belong to the proprietor. Kay, J., in Tiade Auailiary
Co. v. Jackson (1), would not imply any such terms in the
case of persons employed to abstract bills of sale. On
the other baud, in Sweet v. Benning (o), in 1855, the
tull Court of Common Pleas unhesitatingly implied
such a condition from evidence that barristers were
paid tu report legal decisions for The Jurist newspaper,

(&) 'T'his exception rests on the omissions in the proviso in sect. 18.
(7. Hereford v. Griffin (1848), 16 Simons at p. 194, As to works
produced on cummission, ¢f. Hazlitt v. Templeman (1866), 13 L. I
N. 8. 593. |

() (1881) 17 Ch. D. 708.

(m) (1848} 16 Simons, 190. CF. Aflalo v. Lawrence und Bullen
(1902), 1 Ch. 264 ; aflirmed C. A., Times, Dec. 19, 1902,

(n) (1887) 4 limes L. R. 130, The plaintiffs supplied their
?_‘mission by express evidence in the Middlesborough Case (1839), 40
sh, D, 425,

(v) (1855) 16 C. B, 459
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Worksand nothing being said about the copyright; and from the

articles

written on language used in the argument wpuld have inferred

Cotnlnv-
HIOT,

similar terms in the case of The Times. Sweet v.
Benning was mnot cited to Jessel, M.R., in Walter v,
ITowe (p), and the question must be one of inference
from facts in each case; but Sweet v. Benning certainly
shows that it is not essential to the copyright of the
employer that it should have been expressly conferred
on him; in other words, such un agreement may be
implied from the relation of the parties. This view was
ulso taken by the Court of Appeal in Lamb v. Evans (q).

On the question of “publication in separate form,” in
Mayhew v. Ma.cwdl (i), the proprietor of the ¢ Welcome
Guest’ journal (price one penny) published a ¢ Christmas
number of the Welcome Guest’ (price twopence),
containing six stories, one by the plaintiff. Two years
later the publisher proposed to issue the six stories and
one other, price two shillings. He argned that he was
merely reprinting the Christmas number with another
story, Pagze Wood, V.-C,, held that there was not a
mere reprint of the Christmas number, which would be
legitimate, and accordingly restrained the publication,
In Smith v. Johnson (s), the proprietor of the * London
Journal * had published therein three tales by the plain-
tiff, and began to publish a “supplementary number of
the ¢ London Journal,” in which selected tales from
the ‘London Journal, including the plaintifi’s, were
reprinted, and this was also restrained by injunction.
* Publication in a separate form” means, therefore, not
published separate from ull other matter; but publication

(p) (1881) 17 Ch. D, 708,

(7) (1893) 1 Ch. at pp. 224, 227, 230.
(r) (1860) 1 J. & H. 312,

(s) (1863) 4 Gitl. 6332,
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in o different form and with a different context from the

original 18sue.

The Rights of the proprictor of Copyright are (t) :— Rights of
. T . . propristor
1. Solely and exclusively by himself or his assigns of copy
or persons thereto in writing authorized by him, to print right.
or otherwise multiply (u) copies of his book in the

British dominions ().
2, Nolely and exclusively by himself or his assigns

or persons thereto in writing authorized by him, to sell,
publish, or expose to sale or hire, copies of his book in

the British dominions (w).

3. Solely and exclusively by himself or his assigns or
persons thereto 1n writing authorized by him, to import
for rale or hire copies of his book printed abroad into the

British dominions (x).

Infringements of Copyright have been well and shortly Infringe-
monta of

sunmarized by James, L.J., in Dicks v. Yates (y), 88 onpyright.

follows :—
“ Literary property can bo invaded in three ways, and

in three ways only :—

(&) 2& 6 Viet, ¢. 40, 88, 2, 3, 15.

(u) Thus reprodunction by lithography : Novello v, Sudlow (1852),
12C. B. 177 ; or in shorthand : Nicols v. Pitinan (1881), 26 Ch. D.
3¢1; manuscript or type-written copics: Wuarne v, Seebohm (1888),
30 Ch. D, 73, will be infringements. Semble, also, that a copy or
copics imprinted on a phonograph or printed in the blind raised alphabet
would be a “ multiplication.”

(v) Sects. 2, 20. As to the offence of *causing to be printed,” see

elly's Directories v. Quvin and Lloyds {1002), 1 Ch, 631.

() Sects, 2, 15, 29.

(£) Sects. 2, 15. In an unreported appeal from a County Court, a
Diviricnal Court held that importation must be proved to be * for sale
or hire” to constitute an offence under this provision. Quare, whether
this decision was not wrong, the importer having *“otherwise multiplied ™
upder section 2. €/, Norello v, Sudlow (1852), 12C. I3, 177,

(v) (1881) 18 Ch. D. 76, W,
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1. Where a publisher in this country publishes an

copyright, unauthorized edition of a work in which copyright exists,

i.itorary
JMIacy.

or where & man introduces for sale a foreign reprint of
such a work, that is open Piracy.

2. Where a man pretending to be the author of a
book illegitimately appropriates the fruits of a previous
author’s literary labour, that is Literary Lareeny.

Those are the only two modes of invasion against
which the Copyright Acts have protected an author.

3. There is another mode which, to my mind, is
wholly irrespective of any copyright legislation, and that
is where a man sells a work under the name and title
of another man or another man’s work. That is not an
invasion of copyright; it is common lww fraud, and can
be redressed by common law remedies™ (z).

I. As to open Piracy of the whole of a work, there i3
very little to say; it generally occurs, as in Routledge
v. Low («a), where there is some doubt as to the legal
richt ; the case of Wuller v. Howe (b) was a case of
successful moral piracy not forbidden by the law. Par-
tial piracy howcver is more common, as in the case of
extracts from an acknowledged source. In Sweet v. Ben-
ning (c¢), a case of verbatim extracts from law reports,
Jervis, C.J., spoke of “the fair right of extract which
the law allows for the purpnse of comment, criticism, or
illustration,” but said that in the case before him there
was no thought or skill brought to bear on the matter
complained of; it was “a mere mechanical stringing
together of marginal or side-notes which the labour ot

z) See above, pp. 55-99.

(@) (186%) L. I3, 3 H. L. 100,
(b) (1881) 17 Ch. D. 708.

(¢) (1853) 16 C. B. 454, 481,
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the author had fashioned ready to the compiler’s hands.” Literary
In Camplell v. Scott (d) the defendant had published a FITRS:
volume of 790 pages, thirty-four of which were taken up

with a critical essay on Iinglish poetry, and the remain-

ing 706 were filled with complete pieces and extracts

as illustrative specimens, Six poems and extracts, 733

lines in all, were taken from copyvright works of the
plaintiff; and he obtained an injunction against their
publication, on the ground that no sufficient critical
labour or original work on the defendant’s part was shown

to justify his selection. So in Roworth v. Wilkes (e),
where seventy-five out of 118 pages, composing a work on
fencing, had been inserted in a large eucyclopmdia, the
oxtract forming a material part of the plaintiff's work,

he obtained a verdiet.

Honest and lonad fide extraction, with no intention to
steu], will not necessarily protect the taker; thus in Scott
v. Stunford (f), A.was in the habit of collecting and pub.-
lishing, at a cost of three guineas, a statistical return
of Loudon imports of coal; B, lond fide, und with a full
acknowledgment of his indebtedness to A., published
these returns as part of a work on the mineral statistics
of the United Kingdom. The extracted matter formed a
third of defendant’s work., Page Wood, V.-C., grunted
an injunction, saying, “if in effect a large and vital
portion of the plain.iff’s work and labour had been appro-
priated und published in a form that will materially
injure his copyright, mere honest intention on the part of
the appropriator will not suffice, as the Court can only look
at the result, and not at the intention; the appropriator
must be presumed to intend all that the publication of

() (1842) 11 Simons, 31,
(¢) (1807) 1 Campbell, O,
(f) (1867) L. R. 3 Eq. 718,
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his work effects. . . . No mun is entitled to avail him-
self of the (copyright) labours of another for the purpose
of conveying to the public the same information, although
he may append additional information to that already
published.”

This shows that the animus furands 18 not essential
to piracy, though some previous cases lay stress on itg
importance. If however there are signs of its presence,
attempts to conceal indebtedness, colonrable alterations,
or servile imitations, such as the copying of mistalkes, a
smaller amount of appropriation will suftice to make the
offence. If the part taken is substantial 1in ment, its
mere physical smallness will not protect the mfringer,
especinlly if it is used, not for critical purposes, but so as
to compete with the original publication (y).

The nbsence of recent cases on the subject in the
English law renders the position of Abridyments a little
uncertain. It has been decided however that there are
fair abridgments which are not infringements ot copy-
right, and unfair abridgments which are, but the line
between them is not very distinet. In Gyles v. Wilcox (h),
in 1740, the first reported case on the subject, where the
oririnal consisted of 275 sheets, and the abridgment of
thirty-five, Lord Hardwicke said: ¢ Where books are
colourably shortened only, they are a mere evasion of the
statute, and cannot be called abridgments. But this
must not be carried so far as to restrain persons from
making a real and fair abridgment, for an abridgment
may, with great propriety, be called a new book, because

(¢) Cf. Leslie v. Young (1894), A. C. 335; Cooper v, Stepheas
(1895), 1 Ch. 567; Marshall v. Dull (1001}, 85 L., 77; Moffutt
v. Gill (1902), 18 Times L. R. 517 ; Bradbury v. Hotlen (1872), L. R,

8 Ex. 1.
(A) (1740) 2 Atkyns, 141,
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not only of the paper and print, but the invention, learn- Abridg-
ing, and judgment of the author are shown in them, and mente.
in many cases are extremely useful.” One of the chief
early cases on the subject is that of Dodsley v. Kinners-
ley (/) in 1761, relating to the cclebrated abridgment of
¢ Rasselus,” in whieh the compiler ¢ left out all the moral
reflections.” The Court held that no certain line could
be drawn to distinguish a fair abridgment, and seemed
to hint that the quantity printed, and the possible injury
to the book abridged, were the points to be considered.
[n an sAdnonymous Cuse (k) in 1774, where Newbery
abridged Iawkesworth’s Voyages, Apsley, L.C., having
consulted with DMr. Justice DBlackstone, expressed his
views at some length., He held that, “to constitute a
true and proper abridgment of a work the whole must be
preserved 1n its sense, and then the act of abridament is
an act of understanding employed in carrying a larger
work iuto a smaller compass, and rendering it less expen-
sive and more convenient, both to the time and use of the
reader, which made an abridement in the nature of a
new and meritorious work. 'That this had been done by
Mr. Newbery, whose edition might be read in a fourth
part of the time, and all the substance preserved and
conveyed 1In Janguage as good or better than the original
and in a more agreeable and useful manner, That he
and Mr. Justice Blackstone were agreed that an abridg-
ment where the understanding is emploved in retrench-
Ing unuecessary and uninteresting circumstances which
rather deaden the narration (!), is not an act of plagiarism
upon the original work, nor against any property of the
author in it; but an allowable and meritorious work.”
Later cases, however, have not taken quite so favourable

(i; (1761) Amb. 403. Cf. Bell v. Walker (1785), 1 Bro. C. C. 451,
(&) (1774) Lofit, 775.
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a view of the merits of the abridger. In D'Alinaine
v. Boosey (1), a musical case, Lord Lyndhurst, speaking
on the general question, said:—*“ An abridgment is in
its pature original, the compiler intends to make of it
a new use, not that which the author proposed to make,
An abridgment must be bond fide, because of et contuing
many chapters of the original work or such as made that
work most saleable, the muker of the abridgment commuts a
piracy.” And in Dickens v. Lee (m), Knight Bruee, V.-C,
expressed himself with great doubt. IHe said:—“1 am
not aware that a man has the right to abridge the work
of another: on the other hand, 1 do not mean to say that
there may not be an abridgment which may be lawful,
which may be protected; but to say that one man has
the right to abridge, and so publish in an abridged form,
the work of another without more is going much beyond
my notion of what the law of this country 1s;” but
agaip, * there may be such an use of another man’s
publications as, involving the exercise of a new mental
operation, may fairly and legitimately involve 1t.”

These cases do not easily yield a clear rule; the later
ones materially narrow the former, and it is doubtful
what decision one of the higher Courts might come to 1n
the absence of any recent authority, A mere mechanical
abridgment, or one containing the most saleable part of
the author’s work, will not apparently be allowed ; but 1t
seems that there may be an abridgment which by the
amount of intellectual work expended on it will be
protected, possibly if it is of such a different size and
character as in no way to compete with the original
author’s work (n). 'This however is all that can be said,

() (1835) 1 Younge & Collyer, Exch. 288, 301.

(m) (1844) 8 Jurist, 183.
(n) In the Fine Arts however abridgments or reductions have been
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and the Copyright Commission have recognized the Abridg.
unsatisfactory state of the law by 1'ecommendipg that Monts.
no copyright work be abridged without the author’s
consent.

The law of the United Stutes is practically the same. yyited
The Courts, following the English cases, have reluctantly St
held, “contrary to principle,” that a fair abridement is
not piracy. In Gray v. Russell (o) however the question
was fairly put: “ Will the abridgment in its present
furm prejudice or supersede the original work?” And
in another case (p) McLean, J., said with justice: “ An
abridgment, if fairly made, contains the principle of the
original work, and this constitutes its value.” DBut the
decisions have followed the Iinglish cases. In Folsom v.
Marsh (q), Story, J., explained the nature of a fair and
bond fide abridgment as follows : It is clear that a mere
selection or different arrangement of parts of the original
work, so as to bring the whole into a smaller compass,
will not be held to be such an abridgment. There must
be real substantial condensation of the materials, and
intellectual labour and judement bLestowed thereon, and
not merely the facile use of the scissors, or extracts of
the essential parts constituting the chief value of the
work.,” And this perhaps expresses satisfactorily the
present position of the Linglish law.,

The question of T'iranslations, as infringements of copy- Transta-
right, naturally will rarely arise in England apart from tons.
the International question. There is no market in

p—_ e S e e S S i,

prevented. In Gumbart v, Dall (1863) (14 C. B. N. 8. 506), the sale
of a reduced photograph of a painting was forbidden; and in Bradbury

v Hutten (1872) (L. RR. 8 Ex. 1), reduced copies of cartoons in Punch
et the same fate,

(0) (1839) 1 Story, 11.
(p) (1847) Story’s Exors. v. Iolcombe, + McLean, 306,
(9) (1841) 2 Story, 100.
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Transla- England for the translation into a foreign tongue of an

tions.

United
~tates.

English work. The questions mjght however arise in
the ease of a translation from English into Welsh or
Gaelic, or into one of the Indian vernacular tongues,
On principle however such a translation would scem to
be an infringement of copyright in the original, but it
may be that the Courts would draw a distinetion between
translations of poetry or prose, having a literary merit
and style, and translations merely mechanical, as of
educational or scientific works. The question arose in-
directly in Burnett v. Chetwood (r) in 1720, where the
author of a Latin work applied to restrain the publica.
tion of an English translation, and the Lord Chancellor
decided the case on the curious ground that the book
was not fit to be published in English, but said that “a
translation might not be the same with the representing
the original, on account that the translator has bestowed
his care and pains on it, and so not within the pro-
hibition of the Act.” In Murray v. DBogue (s) however
the Court said that if A. had published an English
book, B. in Germany had translated it into (zerman,
and C. in England had retranslated B.’s translation into
English, the law would protect A.s book from C.’s
retranslation. As a matter of inference 1t would also
be protected from B.’s translation if published in
Ingland. The Indian Courts have held that a transla-
tion of a mathematical work into one of the Indian
tongues is not an infringement of copyright (¢). It 1s
curious that no question as to a translation from English
into Welsh has ever arisen.

The Courts of the United Stutes, before the Revised

() (1720) 2 Merivale, 4 11.
() (1752) 1 Drewry, 353, 368.
() Macmillun v. Shamsal (1895) 10 Indian L. R. Bombay, 557.
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Statutes of 1870 and 1874, had decided very positively Transia-
against the author’s claim to protection. In Stowe v. Hons,
Thomas (@) in 1893, A. wrote and copyrighted a work in
English ; she also had a German translation made, and
copyrighted 1t. DB. also translated the original work
into German, and the Court refused to restrain him from
publishing what Grier, J., declared to be “a transeript or
copy of her thoughts or concaptions, but in no correct
sense capable of being called a copy of her book” (1)
Ile continued : * The author’s exclusive property in the
creations of his mind cannot be vested in him as abstrac-
tions, but only in the concrete form which he has given
them and the language in which he hus clothed them.
When he has sold his book, the only property which he
teserves to himself, or which the law gives him, is the
exclusive right to multiply the copies of that particular
combination of characters which exhibits to the eye of
another the ideas intended to be conveyed.” It need
hardly be pointed out that this extraordinary doctrine
would protect all piracy which did not consist in literal
extracts ; 1t would prohibit the literary plagiarist from
compilations by scissors and paste, but allow him
to construct his piracy by aid of a dictionary of
8yNonyms.

The Revised Statutes of the United States (i) however
allow the author to reserve the rights of translation,
and, if he does so, protect him against unauthorized
translations,

11. Literary Larceny, where parts of the work are Literary
stolen verbatim, or under colourable disguise, to form larceny.
part of another work. The test applied by English law

(@) (1853) 2 Am, Law Regz. 210.
(w) Sect, 4952,
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Literary is generally that laid down by Lord Eldon (»), that if

larcony.

there is “a legitimate use of a publication in the fair
exercise of a mental operation deserving the character of
an original work,” there is no piracy. The English law
lays too much stress on new matter added, too little on
old matter taken. If lack of originality is ralsed as g
defence by an alleged copier, the matter added 1s of im-
portance ; but in a question of piracy raised by previous
writers, the matter taken is the point to be considered.

The English view of the matter received a good illus-
tration in the case of Spiers v. Brown (y). The defendant
admitted that he had made considerable use of the
plaintiff’s dictionary in the compilation of his own, bnt
alleged that he had corrected errors, compared 1t with
other dictionaries, and really used independent labour in
his compilation. Page Wood, V.-C., said that where u
work of an entirely original character was concerned,
questions of copyright were very simple; but that there
was a class of cases where the work related to a subject
common to all mankind, and where the modes ot ex-
pression and language were necessarily common. Then,
applying Lord Eldon’s test, he came to the conclusivn
that “though a good deal had been taken from the
plaintiff, a good deal of labour had been bestowed on
what was taken ; and therefore there was no infringe-
ment of copyright.”

Piracy from original works is usually, as said by Lord
Hatherley, easy to detect; the difficulty lies m the cases
where there are common materials, and the question 18

(x) Wilkins v. Aikin (1810), 17 Vesey, 422, See also Longman v.
Winchester (1809), 16 Vesey, 209 ; Matthewson v. Steckdale (1500),
12 Vesey, 270.

(y) (1858) 6 W. R. 352: commonly known as “the Frecch
dictionary case.”
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whether one worker on them has availed himself unfairly

Literary
Inrceny.

of the results of his fellow-worker’s labour. Where the piyipio,

work 18 of a natwre such that its sources are common to all,
so thut independent work for a sumilar purpose must end in
similar results, each worker has copyright tn the result of
his independent labour and research ; and his work is not
an infringement of the results obtained by another, unless
he has simply copied those results insteud of going to the
original sources of information.

These principles are illustrated by the case of Pike v.
Nicholus (z). 'The plaintiff had written a work in com-
petition for a prize at the Eisteddfod, on the origin of
the English people, which had obtained honourable
mention and was published ; the defendant had written -
a work on the same subject for a similar competition.
He referred to plaintiff’s work as an authority, and
admitted that he had used it as a guide to older autho-
rities. James, V-C., held his work to be an infringement
of the plaintiff’s right, but on appeal the Lords Justices
held that common features of structure were inevitable
and allowable when two men wrote upon a common
subject; that an author who has been led by a former
writer to refer to older works may without piracy quote
yessages from them, to which he has been referred by
their quotation 1n his predecessor’s work, and that on
the whole there was not sufficient evidence of unfair use
to coustitute an infringement.

A similar illustration is found in the “ directory case*
of Morris v. Wright (a), where it was held that the com-
piler of a new directory was not justified in using slips

(z) (1869) L. R. 5 Ch. 251; cf. ante, pp. 120-123.

(@) (1870) L. R. 5 Ch. 279. Cf. dger v. P. & 0. Co. (1884), 26
Ch. D. 637, piracy from a telegraph code; ZLeslie v. Young (1894),
A. C. 335, piracy from railway time tables,

L
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cut out from one previously published, for the purpose
of deriving information from them for his own work
without any original inquiry, but that he might use
them for the purpose of directing him to the parties
from whom such information was to be obtained.

The question of piracy or no piracy must depend on
n number of differing considerations of detail in each
particular case, and principles laid down can be but
vague. To Lord Eldon’s test () however may be added
the dictum in Bramavell v. Halcomb (c), that in questions of
piracy “it is not only quantity but value that is always
looked to,” which is well expanded in the American
case of Folsom v. Marsh (d) as follows: “ It is certainly
not necessary, to constitute an invasion of copyright, that
the whole of a work should be copied, or even a large
portion of it, in form or substance. If so much is taken
that the value of the original is sensibly diminished, or
the labours of the original author are substantially to an
injurious extent appropriated by another, that is suffi-
cient in point of law to constitute a piracy pro tanto.
It is no defence that one has appropriated part and not
the whole of the property, Neither does it necessarily
depend on the quantity taken, but on other considera-
tions, the value of the materials taken, and their import-
ance to the sale of the original work. . . . We must look
then to the nature and object of the selections made, the
quantity and value of the materials used, and the degree to
which the use may prejudice the sale, or diminish the
profits, or supersede the object of the original work.” Lord
Herschell, in Leslie v, Young (¢), required “ a substantial

(b) Wilkins v. Aikin (1810), 17 Vesey, 422 ; see above, p. 144,

(c) (1836) 3 My. & Cr. 737.

(@) (1841) 2 Story, 100, 115; ¢f. Cooper v. Stephens (1895}, 1 Ch.

at p. 572; Marshall v. Bull (1901), 85 L. 1. 77.
(e) (1895) A. C. at p. 341.
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appropriation by the one party of the independent Literary
labour of the other.” And the whole question is neatly areeny.
summed-up in the American case of Emerson v. Davies ( f)

ag follows :—

“The clear result of the authorities in cases of this
nature is, that the true test of piracy or not is to ascertain
whether the defendant has in fact used the plan, arrange-
ment, and illustrations of the plaintiff as the model of his
own book, with colourable alterations and variations only
to conceal the use thereof; or whether his work is the
result of his own labour, skill, and use of common
materlals open to all men, and the resemblances are
either accidental, or arising from the nature of the
subject.”

It may be added that the unauthorized reproduction
of copies need not be for sale, or for the benefit of the
reproducer. It is sufficient if it tends to injure the
plaintiff. In Novello v. Sudlow (g) gratuitous distribu-
tion was held an infringement of copyright. Neither is
knowledge necessary to constitute a breach of copyright
except in the case of sale, etc. of books unlawfully im-

ported or printed by another (%).

Duties of Author.

1. To register his book in the form required by the Registra—
Act (i) at Stationers’ Hall, as a condition precedent to o™
suing to protect his copyright (k). The copyright com-
mences on publication, but cannot be enforced till after

(f) (1845) 3 Story, 768, 793.
(9) (1852) 12 C. B, 177. See also Duck v. Bates (1881), 13 Q. B.
D. per Esher, M.R,, at pp. 846, 847; Fry, L.J., p. 852.
(h) b & 6 Vict. c. 45,8. 15; and ¢f. Cooper v. Whittingham (1380),
15 Ch. D, 501.
(1) 5 & 6 Vict. c. 45, s. 13, (&) 1bid., s. 24,
L 2
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registration (/). The registration need not precede tha
infringement complained of (m). Ag there is no copyright
till publication, registration cannot precede publica-
tion (n).

The entry at Stationers’ Hall must state correctly the

following particulars (o) :—

(1.) The title of the book.

Thus where a catalogue of shop fittings was registered
under the title, “ Illustrated Book of Shop Fittings,” and
those words did not appear in the catalogue, but * Illus-
trated Catalogue and Price List” did, the registration
was held bad (p). It seems that if a “book™ had no
title, a description would suflice.

(2.) The time of the first publication thereof.

Under this head must be entered the day, month, and
vear of first publication (¢). Where the work registered
1s substantially a reprint of earlier editions, the date of
publication of the first edition must be entered (r); but
1f there 1s a substantial amount of new matter in (e

(1) Registration on the same day as, but before, the issue of the
writ will suflice: Warne v Lawrence (1886), 54 L, 'I', 371,

(m) Goubaud v. Walluce (1877), 36 L. T. 704.

(n) Currespondent Co, v. Saurders (1863), 12 L. T, N, 8, 510;
Marwdl v, Hoig (1867), L. R, 2 Ch.at p. 317; Henderson v, Masiwell
(1n77), 5 Ch. D. 802, Registreation befure publication has no cffect
in protecting the title selected for a forthcoming book, (See above,
p. 118)

(0) 5 & 6 Vict. c. 45, &, 13.

(p) Harris v. Smart (1889),5 Times L. R. 584 : ¢f. Cullingridye v.
FEmnmott (1887), 57 L. T. 504.

(9) Matlieson v, Harred (1868), L. R. 7 Eq. 270; Page v. Wisden
(1869), 20 L. T. 435; Collingridge v. Emnmott (1887), 67 L. T. 864
¢f. Low v. Roulledye (1864), 10 L. T. N. 8. 833; Wood v. Boosey
(1=67), Lo R, 2 Q B, 3405 sed of. Dovsey v, Duvidson (1849), 4 D. &
L. 147, In publication in serial form, followed by publication as a
bouk, the serial date of publication of the first serial part should be
given,  Cf. Johnson v, Newenes (1894), 3 Ch, 663,

(r) Thomas v, Turner (1286), 53 Ch, D, 202,
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edition registered, the date of publication of that edition tﬂizg‘iltru-
will be a good entry as to the new matter (s).
(3.) The name and place of abode of the publisher.
The “first publisher™ is to be registered (¢), and the
trade name of his firm will suffice (). The place of
abode may be the place of business (x), It is intended
to provide an address at which the person named may be

communicated with ().
(4.) The name and place of abode (z) of the proprictor

of the copyright.
The present proprietor is to be registered. It is un-

necessary to give the name of the first proprietor, and

trace title from him (a).
The proprictor of the copyright in a newspaper,

magazine, periodical work, or encyclopedia, must regis-

ter (b) :—
(1.) The title,
(2). The date of publication of the first number or

part (¢).

(s) Hopeard v, Lely (1886, 66 L. T, 418,

(1) Welidon v, Dicks (1878), 10 Ch, D), 247 ; Coote v. Judd (1883),
23 Ch, D, 727,

() Weldow vo Dicka, v.s8.

(_r) ,...\:*HH:]F v, Juckson (1383), 40 L. T, at P- 340.

(y) d'cr Crsswell, J., Jwver vo Davidson (1856), 1 C. 3. N. 8. at
p 186, z) Sce head (3) above,

(@) Weldew v. Dicke, va.  Cf. Hildesheiner v, Dunn (1891), 64
Lo V4520 Liverpool Brokers' Association v. Conmmercial Press
(1809, 2Q. B. 1. The registration of an agent or numinee of, not a
trustee for, the proprietor is bad.  Petty v. Taylor (1897Y, 1 Ch, 465.

(7) 6 & 6 Vict, . 45, 8. 19.  This registration of the first number
will also Le applicable to a etory or series of stories published in parta,
the first part being registered; of. Johnson v, Newnes (18501), 3 Ch,
HinA

(v) If the work was first published before July 1, 1812, it is suffi-
cient tu register the date of publication of the first number publirhed
after that date. The day of publication must bo given, (Above,
URERN)
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(3.) The name and place of abode of the proprietor.

(4.) The name and place of abede of the first pub.

lisher, if he is not the proprietor.

This registration protects each subsequent number g
it is published ; but not numbers yet unpnblished. Ap
injunction cannot therefore be granted restraining copy.
ing {rom future numbers, the copyright in which only
ariges on publication (d). Similarly the particular article
for which protection 138 claimed must be shown to he
capable of copyright (e). It scems that though rival
papers may go straight to the original sources of infor-
mation, or may copy opinions expressed by other
papers (f'), they are not at liberty to copy the telegrams
of special correspondents, or special scientific or literary
articles on the plea that news is common to all (¢).

Certitied copies of the entry in the register, supplied
by the Stutioners’ Company on payment of five shillings,
are to be received in evidence in all Courts, and are
prima facie proof of the proprietorship or assignment of
copyright therein expressed (g), subject to be rebutted
by other evidence. The defeudant in any proceedings
for infringement of copyright in books must give the
plaintiff a notice in writing of any objections on which
he means to rely at the trial, and if he alleges a different
author, first publisher, or proprietor than the entry, or
another date of first publication, he must state in his
notice whom he alleges to be such author, first publisher

(d) See per North, J., Cate v. Devon Newspaper Co, (1889), 40 Ch.
D. at p. 507: See also Dlutt v. Walter (1867), 17 L. I'. N. S. 157,
Sed of. Kekewich, J., in Bradbury v. Sharp (1891), V. N, 143, where
future numbers of Punch were protected.

(¢) Waller v. Steinkopy (1895), 3 Ch, 489,

(f) Chilten v. Proyress Printing Co. (1895), 2 Ch. 29, where the
Court refused to prevent the copying of a spurting prophet’s selections.

(9) 5 & 6 Vict, ¢, 15 8. 11,
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or proprietor, or what date houlleges for first publication tl_lvglstn.-
. . on.

and the title of the book then published, and he will not o

. be allowed to take any otuor objection than that named

in the notice (A). It will probably be sufficient in the

present state of pleading to cinbody the objections in

the defence (/).

Authorities differ as to whether it is open to the
defendant to take un objection to the plaintiff’s registra-
tion arising on the plaintift’s own evidence, though he
has ¢iven no notice of such objection as required by the
statute.  In several cases this has not been allowed (k),
in others the defendunt has been heard (I). It will
alwavs be safer to take every objection to registration in
the defence, nnd in view of the words of the Act, which
are “no ovther objection shall be allowed to be made on
behalf of such defendunt than the objection stated in
such notice,” 1t would seem that though the point arises
on the plaintiff's evidence, the defendant is precluded
by statute from taking it unless he has given notice of
his objection beforehand (m).

If any particular in the registration of copyright or of
any assignment thereof is proved to be inaccurate and
misleading (n), the plaintiff will fail in this particular

(4) See the clause itselr, which is very complicated ; 5 & 6 Vict, .
45, 5. 16,

(t) (7. Fianegan v. Jumes (1874), L. R. 19 Eq. 72; notice of the
objection in an aflidavit in the cause will not do: Hayuward v. Ly
(1856), 56 L. T. 418,

(&) Collette v, Goode (1878), 7 Ch, D. 842, per Fry, J.; Leader v.
Purday (1319), 7 C. B. 4, where the case hardly comes up to the head-
note; fHole v, Bradbury (1874), per Fry, J., 12 Ch. D. 887.

(1) Cunlev. Judd (18%3), 23 Ch, D. 727, per Bacon, V.-C.; Haywurd
Vo Lely (1886), 56 1.1, 413 (per Kay, d., cn terms); ¢f. Lucas v.
Cooke (1550), 13 Ch. D, 872, per Fry, J.

(#4) Oa the torm of the notice of objection, see Boosey v. Davidson
(1844), + D. & L. 1475 Boosey v, Purday (1846), 10 Jur. 1038,

Gy Tt seetus that superfinous entries may be registered : Fuirlie v.
Loy (18T, 4 Arp, UL 7115 but not if they are misleading,
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action, thongh he may make a new registration and
succeed in a fresh action.  But inaccurate or unfounded
entries can be dealt with in a more summary way,
If made wilfully, the person naking a false entry
18 guilty of an indictable misdemeanour (0); while
under any circumstances any person who deems himself
aggrieved by any entry may apply to the King's Bench
Division by motion for an order that such entry may be
expunged or varied (p).

A definition of “a person agerieved ” was furnisherd
by Hannen, J,, iIn Graves’ Cuase (q): “ A person to be
agarteved within the meaning of the section must show
that the entry is Inconsistent with some right that he
sets up in himsell or in some other person, or that the

entry would really interfere with some intended action
on the part of the person making the application.,” The

judgment of Blackburn, J., in the same case, suggests

that the applicant must have some substantial objection,
and one going to the merits of the registered proprietor’s
title, and that merely technicul flaws in the registration
will not suflice to support an application.

It does not seem necessary that the applicant should
have any right in the nature of copyright in the work
registered ; to hold this would render the section in-
applicable to persons registering works which really
were not the copyright of any one, and which other
persons had been selling for years. This view 1s sup-
ported by the remarks of Parke, B., in Chappell v.
Purday (r): ¢“The legislature has not stated what

(o) b & 6 Viet. c. 45, ». 12,

(p) 1bid. s, 14: as to whether there is any appeal from such order
see The Young Duchess (1891), 8 T, L. R, 41.

(7) (1869) L. R. 4 Q. B. at p. 724,

(r} (1843) 12 M. & W, at p. 307; cf. ex parte Hutchins and Romer
(1878), 4 Q. B, D. 90, 483.
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persons are to be considered as ¢ aggrieved’ by the entry, tl}glt];istm
put I think that term applies to those only whose title
conflicts with the plaintiff's, Any person wishing to
pub]ish a work may deny another’s claim of monopoly in

that work, and may on that account be considered as a

party nggrieved."

The relief must be specifically asked for by motion
and cannot be granted as an auxiliary remedy in an
action for infringement, unless specifically claimed in
the pleadings (s). It can be made on the motion of the
person who has made the entry (/). The order will not
usually be made on aflidavit, cxeept in a clear case, but
an issue will be directed to ascertain the facts. Some-
times the party who has registered has consented not to
use the entries on the trial of the action or issue (v); and
in one case (@), the Court of Queen’s Bench made an
order without his consent that he should not use these
entries at the trial of the issue, but this view was im-
mediately dissented from by the Court of Common
Pleas (y), and was also contrary to the view of the Court
of Lixchequer (z).

It appears to be the duty of the Registrar of the
Stationers’ Company under the Act to register all entries,
correct in form, which are tendered to him, leaving
parties aggrieved to their remedy under the Statute. A
practice has however grown up of lodging notices of in
junctions relating to partieular books with the Registrar;
and where executors desire to register, the Registrar
requires the production of probate. It is doubtful

(=) Ilole v. Bradbury (1879), 12 Ch. D. 886 at p. 509.
() Lx parte Poulton (1884), 63 L. J. Q. B. 320,

(1) Asin Chappell v. Purday (1843), 12 M. & W, 303.
(L) Lw parte Davidson (1855), 2 E. & B. 577.

() Lx parte Davidson (15856), 18 C. B. 207,

(z) Chappell v. Purday (1843), 12 M. & W. 303.
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however whether the Registrar can with advantage assume
the judicial functions which these, practices imply, and
u mandamus would probably issue against him if he
refused to register.

A second duty of the Author, through his publisher, is
to present a certain number of copies of his book of a cer-
tain quality to certain libraries specified in the Act (a).

Copyright can be assigned, but the assignment must
be in writing (b). 'To allow the assignee to sue, he must
be registered, He can be registered either simply as
proprietor, in which case his predecessors nced not be
registered,and the assignment itself need not be registered.
Or he can be registered as assignee, in which case the
registration is the assignment, the original proprietor,
who must hims=If be registered, entering the assignment,
and the name and place of abode of the assignee in the
register (¢). A defect in cither entry will prevent the
assignee from sulng (d).

A right to publish need not confer any interest in the
copyright (¢), and difficult questions may then arise
whether it depends on a revocable license (f), and il so,

(¢) ie. A copy of the best class of every book and new edition to
the British Museum, within a month of tirst publication. A copy of
the class of which the largest number arve printed for sale, within one
month after demand in writing, to the following libraries: Bodleian
at Oxford, University at Cambridge; Advocates’ Library, Edinburgh;
Trinity College, Dublin: 5 & 6 Vict. c. 45, 8s. (-0.

(b)) Leyland v. Stewart (1876), 4 Ch. D. 419.

(¢) 'The above passage, from the words “ To allow,” was approved
by Kennedy, J., as a correct statement of the law in Liverpool
Brokers' Assoclution v. Commercial Press (1897), 2 Q. B, at p. 4,
and a dictum of Cockburn, C.J., to the contrary in Wood v. Boosey
(18€¢7), L. 1. 2 Q. B., at p. 352, was disapproved.

(d) Low v. Routledye (1564), 10 L. T, N. 5. 838.

(¢) Beade v. Dentley (1858), 4 K. & J. 636; fleap v. Hurtley
(1889), 42 Ch. D. 461,

(/) CL Wooud v, Ledbitter (1845), 15 M. & W, 838.



