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22 LITERARY PROPERTY.

being confciors that he could not recover, by reafon of the
concealment. ‘T hercfore I think the plaintiff cannot reco-
ver. Gibbon agamit Paymton, King's Beach, 4 Burrow's .
Reportsy 2293, 17 April 1769. The rule for a new trial
was therefore diicharged.

A bailee {thatis) a perfon to whofe care any thing is
entrufted to keep for the owner, is only obliged to keep the
thinz with the fame care he would have kept his own, and
if a lofs in that cafe happens, he is not liable to make it good.
But a carrier in refpect to the reward he receives for carriage
s liable for lofs, though it happen without any negligence
cn his part; and even though he he robbed. But the re-
ward ousht to bear proportion to the rifque. He ought
therefore to have moie for carrying money or jewels, than
for common goods, and he may undertake the carriage on
what conditions he thinks proper ; and is not hiable if he be
deceived mn the value of the goods.

LITERARY PROPERTY.

ITERARY property is the right which an author
may be {uppoled 1o have in his own original literary
compofitions. {o that no other perfon without his leave may
publifh ¢r make profit of the copies.  VWhen a man by the
exertion of ins rational powers has produced an orginal
woik, he {eems o have clearly a riehit to difpofe of that iden-
tical work as he pleafes, and anv attempt to vary the difpo-
hiion he has made of 1, appears to be an mvafion of that
richt.  Now ihe wentity of a literarv compofition confifts
miurely n the fenument and the languace ; the fame con-
cepiions, clowthed mn the fame words, muft neceffarily be the
{ane ¢ompotition : and whatever method be taken of exhi-
biting that compofiion 1o the ear or the eve of another, by
reciiai, by wnitiag, or by prmting, in any number of copies,
or at any peried of time, 1tis always the identical werk of
the author which 1s {o exhibited ; and no other man {ithath
Deen thought) can have 2 right to exhibit it, cipecially for
pront. without the author’s confent. “Thisconfent may per-
haps Le tacidy ewven to all mankind, when an aothor fuf-
fers his work 1 be publithed by another hand, without any
clamy

-



LITERARY PROPERTY. 33

:1im or referve of right, and without ftamping on it any
marks of ownerfhip ; it being tlien a prefenit to the public,
like building a church or bridge, or laying out a new high-
way: but, in cafe the author f¢lls d fingle book, or totally
grants the copy-right, it hath been {uppofed, in the one cafe,
that the buyer hdth no more night to multiply copies of that
book for fale, thanhe hath to imitate for the like purpofe the
ticket which is bought for admiffion to an opera or a concert;
and that, in the other. the whole property, with all itsexclu-
five rights, is perpetually transferred to the grantee. Onthe
other hand itis urged, that though the exclufive property of
the manufcript, and all which it contains, undoubtedly be-
tongs to the author, before it is printed or publithed: yet
from the inftantof publication, the exclufive right of an au-
thor or his afligns to the fole communication of his ideas
immediately vanifhes and evaporates; as being a right of too
{ubtile and un{ubftantial a nature to become the {ubjet of pros
perty at the comunon law, and only capable of being guarded
by pofitive ftatutes and fpecial provifions of the magiftrate.
2 Black. Comm. 405.

At the time of Sir /Villiam Blackflone’s writing the above
obfervations, it was not determined, whether an author had
an exclofive and perihanent copy-right in his produétions,
independent of the afts of parliament which veft it in him,
this queftion_has been fince fettled, as will be noticed prefent-
ly. In the mean fime, we will give an abftraét of thefe adts,
by which this fpecies of property is now entirely regulated.

The/Sth. Amn. ch. 19, 4, D. 1709, entitled |

An d@ for the cncouragement of learming, by vefting the co~
pres of printed beoks in the authors or purchafers of fuch copies,
during the times therein mensioned.

Reciting that, WHEREAs, printers, bookfcllers, and
other perfons have of late frequently taken the liberty of
printing, reprinting, and publifhing, or caufing to be printed,
reprinted, and publifhed, books and other writings, without
the confent of the authors or proprietors of f{uch books, te
their very great detriment, and toooften to the ruin of them
and their families: for preventing therefore {uch practices
for the future, and for the encouragement of learned men to
compofc and write ufeful books. It was therefore enacted,
that the author of any book or his affigns fhall have the fole
liberty of printing it, Z)r the term of fourteen years and no
Jonger, but that if at the end of that term, the authpr himfelf
be living, he fhall have the fole right to the printing thercof,
for another term of fourtcen years: and that if any other

D perfon -
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perfon fhall reprint or import the fame, or expofe it to fale,
being {o reprinted or imported during thefe periods, without
the confent of the proprietor n wniting: fuch books fhall
be forfeited; and the offender fhall forfeit one penny for
every fheet.

And whereasmany perfons may through ignorance offend
againft this a@, unlefs fome provifion be made whereby the
property 1n every fuch book, as 1s intended by this a&t to be,,
{ecared to the proprictor thereof may be afcertained, as like-.
whe the confent of fuch proprietor for the printing or re-
printing fuch book may be known. It is therefore enatted,
that in order to entitle the author or proprietor to profecute
any perfon for reprinting his book, he thall before the publi-
cation, enter it in the regifter book of the company of fia-
tioners, which may be infpected without fee by any perfon,
and the clerk fhall cerufy or requeft, whether there has
been fuch an entry, for which his fee thall be fixpence, and
if he refufe he forfeits 20l.

‘The fourth fection of the act gives a power to the arche
bithop of Canterbury, the Lord Chancellor, and others on
complaint, that books are fold at an unreafonable price, to
reduce the price.

Seftion gth ena&s that nine copies of each book fhall be-
fore publication be delivered to the warehoufe-keeper of the
company of ftationers, for the ufe of the univerfity libraries
of Oxford and Cambridyc, the libraries of the four univerf;-
tics of Segtiand, the librarv of Zion college in London, and
the library belonging to the faculty of advocates at Ldmburgh
and if tiis he not done, the proprictor, printer, or bookfeller,
thall forfeit the value of tie books, and alfo sl. for every
copv notdelivered. | |

The above act of parliament having thus given to authors
the fole hiberty of printing and reprinting their works for
fourteen years, and for another fourteen years, if at the ex-
piration of the firlt, they be living, prote€ted by penalties on
any other perfons viw without their leave printed or re-
printed the fawe, {hll it remmined a queftion, whether an
author had nat 3 permanent right of property in his work by
common law and mdependent of this adk of parliament; for
as the act doss not expreffiy take away any right which an
autior might be fuppofed to have, of courle that right, if it
exufted, would continue even after the expiration of the
term, for which the act gives him the fole right of prnting
s preductions, and the operation of the a& would extend

no farther than to give hun certain remedics for the viola-.
oy of this richi,
This
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This became a very important queftion, and produced.an
interefling debate, in a cafe produced by Zhomfon’s Seafons,
which as found by a fpecial verdict was in fubftance as follows,

Fames Thompfon, the author of this work, printed tsn his
own account from the year 1727, to 1729, after which he fold
the copy-right to Zudrew Millar, and to his heirs and affigns
. for ever. After the expirationof the term, during which the
beforementioned alt of § Zun. lecures the fole printing to the
author and his affigns, Rebert Zaylor thinking the copy-right
to this work had expired with it, publithed it without Mil-
lar’s licence or confent, on which AZi/lar brings his action
againft Taylor, and lays his damages at 200l. and the only
queftion was, whether an author or his affigns has not a
permanent copy-right in his work ¢

The counfel for Millar the plaintiff, infifted that there is
a real property remaining in authors, after publication of
their works; and that they only, or thofe who claim under
them, have a right to multiply the copies of fuch their lite-
rary propeity, at their plcafure for fale : and that this right
is a common law-right, which always hr; cxifted, and does
fill exift, independent of and not taken away by the ftatute
oi 8th Aun. ¢, 19.

On the other fide the council for Taylor the defendant,
abfolutely denied that any {uch property remained in the
author, after the publication of his work : and they treated
the pretenfion of a common law-right to it, as mere fancy
and imagination, void of any ground or foundation. “They
{aid that formerly, the printer and not the author, was the
perfon who was fuppofed to have the right, (whatever it
might be:) and that accordingly the grants were all made
to printers.  That if an original author publifhes his work
he fells it to the public: and the purchafer of every book or
copy has a right to make what ufe of it he pleafes; and may
multiply each book or copy, t& what quantity he pleafes,
and the fole exclufive right of multiplying fuch copies, doss
not remain in the author after publication.- It would be a
monopoly if it did. The purchafer of the book has the jus-
fruendi ct difponends. That the act of 8 Zun. . 19. for the
encouragement of learning, vefls the copies of printed books

in the authors or purchafers of fuch papers, during the time
therein limited, But it is only during the limited time ;
and under the terms preferibed by the act, and that the ut-
moft extent of the limited time, is in the prefent cafe ex-
pired.

The cafe was twice argued by Mr. Dunning and Mr,
| D2 . Blackfione
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Blackfisne for the plaintiff, Millar, and by Mr. Zhurlow and
- Mr. AMurpby, for the defendant, Taylor.  After which, the
jyudges of the Court of King’s Bench, delivered their opmions
feparately and at large, the junior Judge beginning, and fo
proceeding upwaid to the Lord Chief Juftice.

Mr. Fuftice Willes, after ftating the cafe and {pecial ver-
dict, {poke to the following effeét. The queftions of law
muft arife out of the facts found by this verdi¢t. Some of
them are worthy of obfervation,

t is found, ‘¢ that the work is an original compofition,
firit printed and publithed in Lsndon; the author, a natural
born fubie@, refident in England.” Therefore this cafe has
nothing to do with foreign beoks; which ftand on a very
different focting.

Itisfound, . ¢ that the aunthor printed this work from the
beginning of the vear 1527, to the end of 1729, for hus own
vfe and benefit, as the proprictor ; and then {old the copy to
the plaintiff, his heirs and affigns for ever, for a full and va-
luable confideration.” ‘Therefore there is no occafion to
meddle with cafes, where thé author may be {uppoled to
have relinquifhed the copy, and cenfequently to have givert
a general licence toprint.

Many of the beft beoks &all under that defeription. A
very little evidence might be fufficient, after the author’s
death, to imply fuch a tacit confent: asif the book had not
keen entered before publication ; it would be a circumftance
to be fubmitted to the jury, *¢ that the copy was intended
to be left open.” So, if after publication, the author had
not transferred his nght, or afted himielf as proprietor.

But the finding here, being of a fale and transfer for a
valuable confideration, this verliCt will not anthorize any
claim founded on the fuppofed confent of the author.

It is alfo found, ¢¢ that the plainuff always had a fufhci-
ent number of thefe books expoled to fale, at a reafonable
prices” Therefore this cafe has nothing to do with cafes
where the plaintuff’s relief may be rebutted, by fhewing that
he meant to enhance the price s which is againft law,

It 1s found too. ** L hat the deleadent fold feveral copies
o! the fa:d took.” Aund therefore this cale is notembarrafied
with any queftion, ¢ wherein confifts the identity of a
book.”

Certainly bona fide imitations, tranflations, and abridg-
ments are different ; and, in reipedt of the property, may be
cotfidered as new works: But colourable and frandulent va-
1tanions will nat do,

' Thi}
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' This is not the cafe of an unpublifhed manufcript taken
in execution by creditors; or-claimed by affignees under a
commiffion againft a bankrupt-author. 'When a queftion of
that fort arifes, the court will confider what is right. And
the fame queftion may equally arife upon the term granted
by the act of parliament. And therefore this is not a doubt
which {ubfifts merely on the common law right.

If the copy of the book belonged to the author, there is no
doubt but he might transfer it.to the plaintiff. Aud if the
plintiff, by the transfer, is become the proprietor of the
cOpY, there 1s as little doubt that the defendant has done him
an injury, and violated his right: For which, this adtion is
the proper remedy.

But the term of years fecured by 8 Ann., ¢, 19. isexpired.
Therefore the author’s title to the copy depends upon two
queftions

1{t. Whether the copy of a book, or literary compofi-
tion, belongs to the Author, by the common-law.

2d, Whether the common law-right of authors to
the copies of their own works is taken away by 8
Ann. c. 19.

The name, ¢ copy of a book,” which has been ufed for
ages, as a term to {igniify the fole right of printing, publi{h-
ing and felling, fhews this {pecies of property to have heen
Jong known, and to have cxifted in fact and ufage, as long
as the name,

Till the year 1640, the crown exercifed an unlimited au-
therity over the prefs ; which was enforced by the fummary
powers of fearch, confifcation and imprifonment, given to
the Stationers Company, all over the realin and the domi-
nions thereunto belonging, and by the then fupreme juril-
diction of the Star-Chamber without the leafl obftruction
Afrom PVsfiminfler- Hall, or the parliament, in any inftance.

‘““ Whether betore 10640, Copy-Rights- exifted in this
kingdom upon principles and ufage,” cap be only looked for
in the Stationers Company, or the Star-Chamber, or alts of
{tate, ‘

As to this point, their evidence is competent, and liable to
little fufpicion. It was indifferent to the views of govern-
ment, whether the copy of an innocent hook licenfed, was
open, or private property. It was certainly againft the
power of the crown, to allow it asa private right, without
being protected by any royal privilege.

It could be done only on principles of private juftice, mo-
ral fitnefs, and public convenience; which, when applied to

D3 anew




g8 Llr}:huw PROPERTY, .

a new fubje®, make common law without a _precedent ;
much more when recrived ana approved by ufage.

It appears from the adis of ftate taken notice of at the bar,
that unlefs pirating another man’s copy be an abufe on fuch
principles as make common law, it was not prohibited. If
it be fuch an anufe,, hen there are general wards in {everal
prohibitions, toinciude it.

The decree of the Star-Chamber in 1556, regulating the
manner of printing and the number of preﬁcs s confirmed,
" with additicnal penalties, by cidinances of the Star-Cham-
b ﬁgnfn_ by Sir N, Bacon, Lord Brme:gf‘ and all the moft
eminent privy counfellors of that age.

Among other things, it is forbidden t> print againft the
farce and meaning of anv ﬂmmance, prnhzbjtzan or com-

andment in any of the ftatuzes or faws of this reslin 5 or in
anj' m_]w&mn, letters patent, or cidmances fet forth or to
be {et forth by the Queen’s grant, cox imifiion orauthoiity.

By no'her decree of the Star (samber, 23 June 1585, 28.
Eliz. Art. 4.>every book, &c.is to be licenfed—¢* sor fhall
any one print auy ook, work or copy, againft the Hirm or
meaning of any reftraint contained in~ anv fatute or Lws of
this realm, or in any injun&ion made by her majefty or her
privy council ; or againft the irve intent and meaning of
any letters patent, commifions or piohibitions under the
great feal ; or contrary to any allowed ordinance fet down
for the good government of the flationers company.”*

A proclamation of the 25th September 1623, 21 Fac. 1.
recites tae above decrec of 28 £/=. and that the fame had
been evaded, amongft cther things, “¢ by printing beyond
fea {uch allow'ed book: <, WOrks or 1*!r1t111gs, as have heen ime
printed within the realm by fuch to whom the fole printing
therzof, by letters patent, or lawful ordinance or authority,
doth aspertain ©° And then this proclamation enforces the
{aid decree.

By another decree of the Star-Chamber, made on 11th
Futy 1637, article the 7th,—No perfon is to print, or 1m-
port (pnmcd abroad) any book or copy which the company
ef ftationers, or anv cther perfons hath or ihall, by any let-
ters patent, order or entrance in their regifter book, or other-
wife, have the npht, privilege, authority or allowance folely
to pnnt.

Thefe are all the 28s of ftate relative to this matter.

2 29 Jure 1566, Strype’s Life of Archbifhop Parker, 221.
Stf) '¢4's Lifc of h&b&np Weitgift, 222-5. and :ppmdlx Nu. 24.

No
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No cafe of a profecution in the Star-chamber, fof printing .
without licence, or againft letters patent, or-pirating another
man’s copy, or any other diforderly printing, hasbcen found.
Moft of the judicial proceedings of the Star-chamherare loft
or deftroyed. L

But it is certain, that down to the year 1640, copies were
protected and fecured from piracy, by a much fpeedier and
more effeCtual remedy, than aétionsat law, orbills in equity.

No licence could be obtained, ¢¢ to print anether mans
copy :—Not from any’ prohibition ; but becaufe the thing
was immoral, difhoneft, and unjuft. And he who printed
without a licence, was liable to great penalties. S

Mr. Blackflone argued very materially from the books of
the Stationers Company ; and read many entries. And from
the extract of them, it appears that there is no ordinance or
by-law relative to copies, till after the year 1640: and yet,
from the ere@ion of the company, copies were entered as
property ; and pirating was punifhed.

Their firft charter was in 1556 ; their fecond, in 1458.

In 1558, and down from that time, there are entries of
copies for particular perfons. )

In 1559, and downward from that time, there are perfons
fined for printing other men’s copies. _

In 1573, there are entries which take notice of the fale of
the copy, and the price.

In 1582, there are entries with an exprefs provifo, ¢¢ that
¢ 1f 1t be found any other has right to any of the copies, then
““ the licence, touching fuch of the eopics fo belonging to
‘¢ another, {hall be void.” ‘

It is remarkable, thatthe decree of the Star-chamber in
1637 exprefily fuppofes a copy-right to exift otherwife than
by patent, order, or entry in the regifter of the ftationérs com-
pany : which could only be by common law., .

But in 1640, the Star Chamber was abolifhed. The trou-
bles began foon after. The king’sauthority was fet at nought:
all regulations of the prefs, and reftraints of unlicenfed print-
ing, by proclamations, decreces of the Star-Chamber, and
charter-powers given to the Stationers Company, were decm-
ed to be, and certainly werce illegal. |

The licentioufnefs of libels induced the two houfes tomake
an ordinance which prohibited printing, unlefs the book was
ficft licenfed, and entered in the regifter of the Stationers
Company. Copy rights, in their opinion, then, could only
ftand upon the common law : both houfes take it for granted.

‘The ordinance thercfore prohibits printing, without con-

Dy . fenge
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fent of the owner; or importing (if printed abroad ;) upors
pain of forfeinng the fame to the owner or owners of the co-
pies of the faid books, &ec.

This provifion neceffanily fuppoles the property to exift:
it is nugatory, if there was no owner. An owner could not,
at that time, exift; but by the common law.

In November 1644, AMiiton publifhed his famous fpeech,
for the liberty of unlicenfed printing, againft this ordinance:
and among the gloffes which he fays were ufed to colour this
ordinance, and make it pafs, he mentions *¢ the juft retaining

“¢ of each man his feveral copy ; which God forbid fhould be
¢ gain-faid 1. 2
So little did he, (though an enthufiaft for liberty,) think
that the liberty of unlicenfed printing fhould extend to vio-
late the property of copies! and yet, this copy-right could, at
that time, ftand upon no other foundation, than natural juf~
tice and common law. Tholfe who were for, and thofe who
were againft a licenfer, all agreed ¢ that literary property
¢ ywas not the effect of arbitrary power, but of law and juf-
¢ tice; and therefore ought to be fafe.”

In 1649, the long parliament made an ordinance which
forbids printing any book legally granted, or any book en-
tered, without confent of the owner; upon pain of forfei-
ture, &c.

The fame obfervations occur upon this laft, as upon the
former ordinance.

In 1662, the aCtof 13& 14 C. IL. {thelicenfing act) pro-
hibits printing any book, unlefs firft licenfed, and cntered in
the regifterof the Stationers Company : italfo prohibits print-
ing without the confent of the owner, upon pain of forfeiting
the book, and 6s. 8d. each copy; half to the king, and half to
the owner: tobe {ued for by the owner, in {ix months; befides
being otherwife profecuted as an offender againft the a&.

“The act {uppoles an ownerfhip at common law. And the
right itfelf 1s particularly recopnized in the latter part of the
third fechionof the aét ; wiere the Chancellorand Vice-chan-
cellor of the univerdities arc forbid to meddle with any book
or books, the right of printing whereof doth folely and pro-
perly belong to any particular perfon or perfons.

The fole property of the owner is here acknowledoed in
exprefs words, asa common law-right: and the legiflature
who paffed that act, could never have entertained the moft
diftant 1dea, ¢ that the produtions of the brain were not a
“ fubject matter of property.” To fupport an action on this
{ratute, ownerfhip muft be proved : or the plaintiff could noc
| ©recover

"
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recover: becaufe the ation is to be brought by the owner;
~who is to have a moiety of the penalty. .

The various provifions of this aét effeGtually prevented pi-
Tacies ; without actions at law, or bills in equity, by owners.

But cafes arofe of difputed property. Some of them were
between different patentees of the crown : fome, ¢ whether
““ 1t belonged to the Author, from his invention and labour ;
*¢“or the king, from the fubje& matter ;" which occafioned
thefe points to be agitated in 2¥efiminfler- Hull.

‘The firft cafe on this fubje&t wasbetween Atkins, the law-
patentee, and fome members of the ftationersC .mpany. The
plaintiff claimed under the law-patent. The defendants had
printed Ro/l’s abridgement, The bill was brought for an in-
Julion, And the Lord Chancellor awarded an injunétion
againit every member of the Company. The defendants ap-
pealed to the Houfe of Lords: and the decree was affirmed.

This was argued on the footing of a prerogative copy-right
in the crown, in all law-books. It was urged, that the king
pays the judges who pronounced the law—That the laws are
the king’s laws, &c. 1do not enter into the reafons of the
determination ; but only cite it to fhow that the Lords went
upon this doétrine, which was not difputed, ¢ that a copy-
*“ right was a thing acknowledged at common law.” and
** then they agreed that the king had this right, and had
‘ granted it to the patentees.” In this light, this cale was
very properly ftated by Mr. Blackffone ; and argued from, as
being an authority in his favour.

"The next cafe was that of Roper v Strcater, Skinner 234.
and mentioned and alluded to, in 1 Mod. 257. Which
came on Hefore this court (Lord Chief Juftice Hale then
prefiding) about 22 €. 11. and judgmer:t was given A7, 24 C,
2. KRoper had bounght, from the exccutors of Mr. Juftice
Croke, the third part of his Reports. Streater was law-patentee;
and reprinted it, without the plaintiff’s conflent. Roper
brought an a&ion of debt, as owner, upon the licenfing aét.
Streater pleaded the king’s grant.  Upon which, the plain-
tiff demurred: and it was adjudged for the plaintiff, in the
common pleas.  Which isa judicial authority in point, ¢ that
the plajntiff, by purchafe from the executors of the author,
was owner of the copy at common law.”

Nor did the reverfal in the Houfe of Lords at all (hake
this authority ; becanfe the reverfal proceeded (as in the cafe
of Atkyns) upon an opinion ¢ that the copy belonged to the
king.” ‘

ﬁcﬂdcs, it appears that the judges were not afked their

' opinions
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opinions, on this occafion ; and probably they would not hare
concurred in the reverfal ; as the -majority of the Houfe of
Lords, who were for reverfing, refufed to hear their opinions.
For, it is faid, in the journals, that after various debate and
confideration, the queftion was propounded ¢ whether the
judges thonld be heard in this cafe:” and it was refolved in
the negative ; diflentiente dnglefey.

In the argument of the cafe of the Stationers Company

againft Parkery in Skmner 233, itis faid, ¢ it is true, that
this altion of Rsper v Streater was brought on the act of 14
C. 11. which is expired. But that flatute did not give 2 right,
but only an altion of debt.” [Vide Skinner, 234.]
. The next cafe is that of The Company of Stationers v Sey-
mour 29 Car. 11, in 1 Med. 256. The plaintifls, as grantees
of the crown, brousht an action of debt againft the defendant,
for pinting Gaaftury’s Almanac. Pemberton, in his argu-
ment faid, when Sir Orlands Bridgman was Chiet Juflice in
this court (the common pleas) there was a queftion raifed
concerning the validity of a grant of the fole printing of any
particular book, with a proh:bition to all others to print the
fame; ¢ how far it fhould ftand good againft thofe who claim
a2 property paramount the king’s grant:” and opimnions were
divided on that point.

But (fays he) the defendant, in our cafc, makes no title to
the copy: he only pretends a nullity in our patent. -

The book which this defendant hath printed has no cer-
tain author : and then, according to the rules of law, the king
has the property ; and, by confequence, may grant his pro-
perty to the company.

The court thought that Almanacs mught be prerogative
copies ; and faid, ¢ thefe additions of prognoftications do not
alter the cafe; no more than if a man fhould claim a property
1n another man’s copy, by reafon of fome inconfiderable ad-
ditions of his own,” ~

Thefe were rimes when prerogative ran high. But flill
thefe cafes prove ¢ that the copy.right was at that time a
well-known claim;” though the overgrown rights of the
crown were, in fone inftances, allowed and adjudged (as in
this cafe) to over-rule them.

The licenfing altof C. 11. was continued by {everal alls of
parhament ; but expired gth Aday, 1679, 31 C. 1. Soon
after which, thereis a cale in Li/f’s entries, of Hilary term
31 C. 11. B. R. ana&ion on the cafe brought for printing the
Pilgrims Progrefs ; of which the plaintiff was and is the true

proprictor ;
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proprietor ; whereby he loft the profit and benefit of his copy,
But I don’t find that this altion was ever proceeded in.

The licenfing act of 13 & 14 C. 1. was revived by 1-Far.,
IL. ¢. 7; and continued by 4 /. & M. c. 24 ; and finally ex-
pired in 1694.

For five years fucceffively, attempts were made for a new
licenfing aét. Such a bilt once pafled the Houfe of Lords;
but the attempts mifcarried, upon conftituttonal objections to
a licenfer.

The proprietors of copies applied to parhament, in 1703,
1700, and 170g, for a bill to protect their copy-rights which
had been invaded, and to fecure their propertics. They had
fo long been fecured by penalties, that they thought an aCtion
at law an inadequate remedy ; and had no ideaabill in equity
could be entertained, but upon letters patent adjudged to be
legal. A bill in equity, in any other cafe, had never been
attempted or thought of: anaction upon the cafe was thought
of in 31 C.. 11 ; but was not proceeded in. -

In one of the cafes given to the members in 1709, in {up-
port of their application for a bill, the laft reafon or para-
graph is as follows—¢¢ The liberty now {et on foot of break-
ing through this ancient and reafonable ufage is no way te
be efteCtually reftrained, but by an a& of parliament. For,
by common Mw, a book{eller can recover no more cofts
than he can prove damage: but it is impoffible for him to
prove the tenth, nay perhaps the hundredth part of the da-
mage he {uffers; becaufe a thoufand counterfeit copies may
be difperfed into as many different hands all over the king-
dom, and he not be able to prove the fale of ten. Befides,
the defendant is always a pauper: and {o the plaintiff mufk
lofe his cofts of fuit. {No man of fubftance has been known
to offend in this particular; nor will any cver appear in it.)
Therefore the only remedy by the comtnon law, is to con-
fine a beggar to the rules of the King’s Bench or Fleet : and
there he will continue the evil praltice with impunity.
'We therefore pray, that confifcation of counterfeit copies be
one of the penalties to be inflicted on offenders.”

On the 11th of January 1709, purfuant to an order made
upon the bookfeller’s petition, a bill was brought in, for
fecuring the property of copies of books to the rightful
owners, &c.  On the 16th of February, 1729, the bill was
committed to a committee of the whole houfe; and reported
with amendments, on the 21t of February, 1904.

1 fhall confider the bill as it paffed into a law, and the
arguments drawn from the alteratigns made in the courfe of

]
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its paffing in the Houfe of Commons, when I come to the
fecond head or queftion which 1 propofed to fpeak to; and
now proceed upon the fa& of ufage and authonity fince 150g.

The Court of Chancery, from taat time to this day, have
been in an error, if the whole right of an author in his copy
depends upon this pofitive aét, as introduétive of a new law,
For, it isclear, the property of no book is intended to be fe-
cared by this a&, unlefs it be entered: nobedy offends
againft this adt, unlefs the book be entered.  Confequently,
the fole copy-right is not given by the a&t, unlefs the book
be entered. Yet it is held unneceffary to the relief in Chan-
cery, that the book fhould be entered.

There is alfo an exprefs provifo, ¢ That all adtions, fuits,
bills, &c. for any offence that fhall be committed againii
this act, fhall be brought, fued and commenced within three
months after fuch offence committed; or elfe, the fame fhall
be void and of none effe®.” |

If all copies were open and free before, pirating is merely
an offence againit ftatute ; and can only be queftioned, in
any Court of Juflice, as an offence apainft this aét. Yetit
15 not neceffary that the bill in Chancery fhouldbe brought
witiun three months.

Again, if the right vefted, and the offence prohibited by
this aCt be new, no remedy or mode of profecution can be
purfued, befides thofe prefcribed by the alt. DButabill in
Chancery is not given; and confequently could not be
brought upon this a&.

‘There 15 no ground, upon which this jurifdition has been
exerci{ed or can be fupported, except the antecedent pro-
peity ; confirmed, and fecured for a limited term, by this
act. In ts hight, the entry of the book is a condition in
refpe of fiztutary penalty only: fo likewife the three
months 1s a limitation in refpeét of the ftarutary penalty
only. But the remedy by an action upon the cafe, or a bill
in Chancery, 1s a confequence of the commen law-right ;
and is not atfe@ed by the ftatutarv condition or limitation.

Alr. Aurphy cited and laid firefs upon the cafe of Millar
v Amcaid ¢t al. m the Houfe of Lords, 11th of February
1750. In that cafe, the fuit was brought upon the § Queen
drnand 12 G 1. c. 26, by feventeen booklellers of London,
plainufis, againft twenty-tour booklellers of Edimburgh and
Giafzoav, defendanis; for having oftended againft thefe two
acis, as to many books fpecificd ; praving the penalties, and
an injunchon and account, by way of damages.

Fhg
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The plaintiffs reftrained their demand to an account of
profits, by way of damages, for two or three books only,

The Court found, * That there lies no altion of damages,
in this cafe.” |

The plaintiffs petitioned for a rehearing; and infifted that
the 8 of Queen Ann gave an additional fecurity by penalties,
during a limited time, to a property which exifted before ;
and therefore was declaratory of the property ; and that the
Court of Chancery had always underftoood it in this fenfe,
and given relief, in confequence of the common-law pro-
perty, declared, and fecured by the act for a imited time by
penalties.

The Court found, ¢ That an action of damages lies, to
the extent of the profits made by the defendants, on fuch of
the books libelled, as have been entered in the Stationer’s
Hall and reprinted in Brizain.”

The defendants prayed a review. .

"The Court ordered the caufe to be re-argued ; and direCted
them to confider ¢ Whether, by the laws of Scotland, an
altion lay, at the inftance of an author or proprictor of a
book, before the ftatute.” *

The caufe was further heard and debated : but both fides
avoided the queftion upon the common law. The plaintifls,
probably, were advifed not to put their cafe upon the cem-
mon law of Scotland ; becaufe the books were printed and
publithed in London, and therefore might be confidered as
foreign books. And the defendants, thinking themfelves
ftrong againft an action of damages upon the ftatute, refted
upon that ground ; andinfifted that the action being brought
upon the ftatute, the plaintiffs could not refort to the come-
mon law.

The Court therefore gave no opinion, as to the common
law; but found, ¢° That no altion lies on the flatute, for
offences againft the fame, except when it is brought, within
three months after the committing fuch offence: and that
no ation lies, except for fuch books as have been entered in
Stationer’s Hall in terms of the ftatute,” And ¢ that no
action of damages lics on the ftatute,” |

The plaintifts prayed a review ; and objected to the am-
biguity of the propofition, * That no altion of damages
fies on the ftatute ;” becaufe they did not contend * that
fuch action was given by the ftatute;” but that it followed

the antecedent property, declared and fecured by the ftatute,
And theé urged the pradtice of the Court of Chancery.
The Court found, ¢ T'hat no altion of damages does lie

upoil
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wpon or in confequence of the ftatate, but only for the
penalties.”

The plaintifis appealed to the Houfe of Lords. In their
reafons annexed to the printed cafe, they fay ¢ The Court
of Chancery has conftrued 8 4nn, as declaratory of an au-
ther’s property; and the remedies and penalties thercby
given for a Iimited term, upon certain conditions, as addi-
tional {anCtions only, to preferve that property from being
injored.” And in another part of the reafons, they infifk
‘¢ That it is Iike the cafe of a patent granted for any new
and ufeful invention: the patentee, in confequence of his
property, is intitled to the ordinary relief in courts of law
and equity.”

It is remarkable that the refpondents, (who had very
able men for their counfel,) in their reafons, do not litigate,
“ that the flatute was to be confidered as giving an addi~
tional fecunity;” nor confequently, the competence of an
action for damages: they only fay, * If it is taken as an
attion upon the cafe, it cannot be joined with an action for
the penalties, and infift, from objeCtions to the method of
proceeding, that the plaintiffs could not recover.”

Mr. Murphy cited a manufcript, which fays, Lord Hard-
wicke, in moving for the refolution of the Houfe, fpoke to
the following cffeCt—** Asto the origin of relief given in the
Court of Chancery, by injunction and account—The ftatate
of Fac. 1. which took away monopolies, at the fame time
gave the King a power to grant patents for the encouarage-
ment ¢f new inventions for fourteen years. Thefe patents
were inrolled in Chancery: and the Court, upon complaint
of the patentee, would take notice of its own records.”

 The ftatute of Queen Am might be confidered as a
franding patent to authors: and, being a record of the higheft.
nature, the Court will give relief,

“¢ But he doubted whether that ftatute was declaratory of
the common law ; or introduchive of a new law, to give
learned men a property which they had not before.

¢ He {aid, 1t was material to confider how the common.
law of Scotland ftood before the ftatute : and he repeited,
more than once, that as the queftion could not be judicially
determined upon the prefent appeal, he would be ftill open
to all reafonings upon the fubje&t ; and would not be under-
ftood to give an opinion which might bind himfelf.”

This account of what Lord Hardwicke faid, 1s taken
from a letter {aid to be written to the refpondentsin Scotland,
by their folicitor. 1t purports cnly to be heads, by way of

narration ;
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narration ; and not a report of his words, or the order in
which he fpeke, or all he faid; and plainly contains what
the folicitor thought would make moft for his clients.

Lord Hardwicke muft have intimated more of his opinion
than is mentioned in the letter ; by his repeatedly guarding
¢¢ that he would not be underftood to give an opinion which
mightbind himfelf.”

What he is reported to have {aid, is very material in this

light.

gThe only queftion brought before the houfe by the ap-
peal, was, ¢ Whether any remedy lay, in confequence of
the flatute, except for the penalties:”

Lord Hardwicke ftates the doubt to be, “ Whether the
{tatute was declaratory of the common law ; or introductive
of a new law, togive learned men a property which they
had not before.”” He ftates no doubt, ¢¢ Whether any re-
medy could lie, except for the penalties only, if the alt gave
a new property.”’

The doubt was a queftion of conftruction upon the fta-
tute, not to be folved by the words; for there are no words
declaratory of the common law: and there is an exprefs pro-
vifo againft inferences either way,

The quettion then depended upon {'ettlin% ‘¢ whether the
property exifted by the common law.” 1fit did, the alt
confirms that right, and fecures it by penalties. 1f there
was no right at the common law, then the alt gives a new
right upon condition, under a fanction fpecially preferibed.
Therefore fays Lord Hardwicke, it is material to confider
¢« How the common law of Scotland ftood, before the fia-
tute,” |

As to what he is reported to have faid of the relief given
in Chancery—T he {olicitor has certainly omitted {fomething.

Lord Hardwicke could never ground the relief given to a
patentee, merely upon the patent being inrolled in Chan-
ceiy : much lefs could he argue from thence to an act of
parliament, merelv becaule it was arecord of a high nature;
without faying 2 word as to the conftruction of the act, up-
on which the Court of Chancery proceeded ; though that
was the only thing material, and relied upon in the argue
ment as decifive.

‘The printed reafons argued from the relief given upon pa-
tents for new inventions, by aétion or bill, as a parallel cafe.

Suppofing a common law property fecured and confirmed
by the {tatute for a term ; this legal right {tands upon the
fame ground with the legal right excepted in the alt of 21,

7” L'n_
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Fae. 1. But {uppofing the privilege given to authors by thic
adl, toari{fe out of a new prohibition; there is no colour,
from the cafe of letters patent, for the jurifdi€tion exerciled
by tlic Court of Chancery upon 8 Ann. |

In letters patent, all the conditions required by 21 Fac. 1.
muit be obferved. Patentees for new inventions are left, by
that {iatute, to the common law, and the remeédies which fol-
Iow the nature cf their right.

But this ftatute of the 8th of Queen Aun, isa penal ftatute;
which prefcribes the remedy for the party aggrieved, and the
mode of profecution, to be commenced within three months,
Upon {uch an adt, if the offence, and confequently the right
which arifes from the prohibition, be new, no remedy or
mode of profecution can be purfued, except what is direlted
by the act.

"The ftatutes which prohibit interlopers, give, by that pro-
hibition the fole £qf? India trade to the company. The trade
was free before. Confequently, the ftatutes create a new
affence. Was it ever imagined that any remedy could be
purfued by the company, except thofe prefcribed by the fta-
tutes? '

Where an act enforces a duty with penalties, the ordinary
remedics follow the debt of obligation to pay; and the pe-
nalties are by way of {fecurity. But where the privilege to one:
perfon arifes out of and confifls in anew prohibition to others,
there 1s no preceeding but for a breach of the prohibition. If
the alt has prefcribed the remedy for the party grieved, and
the mode of profecution ; all other remedies and modes are
excluded.

If a conditional right is created by an act of parliament,
the condition can ot be difpenfed with. If the fame adt,
which creates the right, limits the time within which profe-
cutions for violation of it ihall be commenced, that Limitation
can not be difpenfed with.

Therefore the whoie jurifdiction exercifed by the Court of
Chancery fince 1710, againft pirates of copies, 1s an authority
* that authors had a property antecedent; to which the att
gives a temporary additional fecurity :” It can ftand vpon no
other foundation. And I am perfuaded Lord Hardwicke
dropt fomething asto the reafons and grounds of the relief
given by the Court of Chancery, in confequence of this act ;
which occafioned his repeating, more than once, ¢ that he"
would be ftill open to all reafoninas upon the tubjeét.”

The ordér declires, ¢ that the aCtion brought by the ap-
peiiants in the court of feffion in Scorlard was improperly and

jncon-
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mconﬁf’cently brought, by tlem'mdmg at the fame time a dif-
coverv and account of the profits of the books in queltion,
and alfo the penalties of the alts of pailiament, {(which the
appellants had never abfolutely waved in the proceedings be-
low:} and alfo by joining feveral purfuers, claiming diftinét
and independent rights in different books, i the fame alltion;
and that therefere the points determined by the faid interlo-
cutors could not regularly come in queftion in this caufe
and therefore ordered and adjudged that the faid feveral in-

terlocutors be reverfed, without prejudice to the determina-
tion of any of the faid points, when the fame {hall properly
be brought in judgment. Anrd it is hereby alfo declared,
that lihel in this caufe is nonrelevant: and ovdered, that the
{aid Court of Seflion do proceed accordingly.”

If the ground of the relief in Chancery v, during the conti-
nuance of the term given by the act, was the antecedent
property; it is to be wondered. that atter the expiration of
the term, the Court had no difficulty to grant the fame relief;
merely upon the common law-right.

But before T mention the cales, 1t may be proper to pre-
mifc what will put the nethority of them in its true light,

Imuné‘uons to ftay printing or the fale of beoks printed,
are in the nature of in ]uné’uons to {tay walie; they neverare
granted, but upon a cléar right.  If moved h:n, upon filing
the bill; the right mult appear clearly, byafhicavits: £ con-
tinued after the anfwer put in ; the right mufl be clearly ad-
mitted by the anfwer, or not dcn:cd

Where the plaintift’s right 1s queftioned and doubtful, an
injunction is improper ; becaufe no reparation can be madc
to the defendant for the damage lic {u‘tains from the injunc-
tion: But if the defendans plocccds to commit the wa fle or
injury, the plaintiff inav afrerwards have compenfation.

Few bills againft piraics of books are ¢ver brought to a
hearing.  1f the defendant acquielces nnder the iniunction,
it is feldom worth the plaintitt’s while to procecd for an ac-

count ; the {ale of the edition bring ficpped.
From the year 170g to this day, there have not been moré

than two or three fuch caufes heard.

The queftion upon the common Jaw-right, could not arife
till 21 years from the 10th of Apri/ 1710, for old copies:
confequently, the fooneft it could arife was after the 1oth of
April 1731,

On the gth of Func 1735, in the cafe of £jre v. Walker,
Sir Fofeph %{kﬂ! granted an injunclion to reftrain the defen-

dant from printing the Whole Duty:of Man ; the firft afs
E fenment
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_fionment of which had been made in December 1657 @ and
was acquiefced under.

In the cafe of Adotte v. Falkner, 28 November 1735, an 1n-
juetion was granted for printing Pope’s and Swift’s Mifcel-
lanies. Many of thefe pieces were publithed n 1501, 1702,
17¢8: and the counfel firongly prefled the objection, as to
thefe pieces. ITord Tafbot continued the injunction, asto
the whole. and it was acquiefced under. Yet Falknery the

_Drifh Bookfeller, was a man of fubftance; and the general
_point was of confequence to him: but he was not advifed to
litizate further.

On 27 Fanuary 1736, in the cafe of Halthoe v. IValker,
an injun&iion was granted by Sir 7sfeph Fekyll, for printing
Nelfon's Feftivals and Faits, thoughthebill fets forth, that 1t
was printed in the life time of Roberr Nelfon the author, and
that he died in Fanuery 1714. This toa was acquicfced
under.

On sth Aday 1739, in the cale of Tonfon et alv. IV alker
otherwife Stanton, bicfore Lord Hardavicke, an injunction was

. granted, to reftrain the defendants from printing Midton’s
Paradife Loft. The plaintitfs derived their title under an af-
fignment of the copy from the author in 1667 ; which was
read. This injunction was alio acquielced under.

In the cafe of Tonfon v. [Faiker and Aderchant, before Lord
Hardwicke, the bill was filed 26th November 17351, {ugeeft-
g that the defendants had advertifed to print ¢ Milton’s Pa-
radife Loft, with his fife by Fextan; and the notes of all the
former cditions,” of which Dr. Nesvion’s was the Iaft. The
bill fugeefls a pretence ¢ that the defendant had a nght.” It
derives a title to the psem. from the author’s athgnment in
1607. That it was publithed about 1668. And it derives
a titie to his life by Fenton, publithed in 1727; and to Beat-
le3's notces, publifhed 1n 1732 and Dr. Newron’s, in 1749.
The anfwer came in, the 12th December 1751 : wherem the
defendants infifted they had a right to print their work in
numbers, and to take in {ubferiptions. And they put in their
anfwer fo expeditioufly, as to prevent an wjuncétion before
anfwer.

It was intended to take the opinien of the Court {olemnly.,
The fearches and afhidavits, which were thought neceflary
to be made, occafioned a delay: and no motion was made
till near thf._: end of ./{.‘arf! 1732.

- The njunGicn was moved fer, on Thurfday the 23d of

Aprid. Lovd Alansfic!d argued it. 1t was argued at large,

upon the general ground of copy rights at common law.
Lord
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Lord Chancellor direted it to proceed on the Saturday
following; and to be fpoken to by one of a fide. Afterwards,
it ftood over, by order, till Zhur/day the 30th of April;
when 1t was argued very diffufively. .

The cafe could not poffibly be varied, at the hearing of
the caufe. The notesof the laft edition (Dr. Newton's)
were within the at; but an injuntion as to them onlyy
would have been of little avail; and it did not follow, that
the defendants fhould not be permitted to print what they
had a right to print; becaufe they had atterapted to print
more. For, in the cale of Pope v Curl, sth Fuue 1741,
Lord Hardwicke. injoined the defendant only from printing
and felling the plaintitt’s letters: there were a great many
more in the book which the defeadant had printed, which
the plaintift had no right to complain of.

If the inclination of Lord Hardwicke’s own opinion had
not been ftrongly with the plaintiff, he never would have
granted the 1njunction to the whole, and penned itin the
disjunctive ; fo that printing the poem, or the life, or Bent-
ley’s notes, without a word of Dr. Newton’s, would have
been a breach. _

The injunction is not barely to the {elling of that beok,
of which Newton’s notes made a part; but to future
printing,

He might have fent it to Iaw then, as well as at the hear-
ing : but he probably forefaw he fhould never hear of it
again, Accordingly, the parties underftood his way of
thinking : and the defendunts acquiefced under the injunc-
tion, and fo have made 1t perpetual; and would now be
ouilty of a breach, if they printed Adriron.

I do admit that {except from the order he made, which
he faw and penned,) he guarded againft being thought finally
to determine the queftion.

He cited the Stationer’s Company v Partridee, as an au-
thority for an injunction, where the rizht was doubtful. He
abferved upon Dr. Newtow’s notes, cvher tranferibed or
colourably abridged, bemg within the adt : and, according
to a note 1 have of the cale, he faid, * The ftronnefl autho-
rity is what the Judges have [id in the cale of Sepmsur
(1 Adod.) and in the argument of prerogative copies.  Difs
tinctions are taken upon the grotind of the king’s property
m Bibles, Latin Grammars, Commmon Praver and Year
Books; that they were made and publiflicd ar the expence
of the Crown ; erge the King’s property,  "Phefe arguments

| D bcing
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being allowed to fupport that right, infer fuch a property
exl{hng 1)

That verv point was then depending in this Court,
upon a cafe {ent by himfelf, in Bafkert v the Univerfity of

Cambridge.
It weuld not have been agreeable to Lord Hardwicke's

great decency and prudence, to have fpoken cut decifively,

upon a general legal right never decided at law ; and to have
grounye: his Opinion upon an argument w hich was then a
queftion fub jﬂdfca

The queition upon Literary Property was brought beiore
this Court in the cafe of %ry&n v Collms; and after. twa
arguments, was adjourned into the Exchequcr Chamber, 1
have been informed. from the beft awnthority, that fo far as
the Court had formed an opinion, they all inclined to the
plaintiff.  But as they fufpecied that the altion was brought
by collufion ; and a nominal defendant fet up, in order to
obtain a Judgment, which might be a precedent againft third

perfons; and that therefore a judgment in favour of the
plamtlE would certainly have been acquiefced in ; upon this
fufpicion, and becaufe the Court inclined to the phmtlﬁ: it
was ordered to be heard before all the Judzes.

Afterwards, upon certain information reccived by the
Judges, ¢ that the whole was a collufion ; that the defendant
was nominal only; and the whole expence paid by the
plaintiff ;” they refufed to proceed in the caufe; though it
bad been argued loma fide, and very ably, by the counfel,
who appeared for the defendant. They thou ght, this con-
trivance to get a collufive judgment was an attempt of a
dangerous example, and therefore to be difcouraged..

The pendency of this caufe was publicly known : but the
reafon of its difcontinuance was not.

Whilt this quefiion hung in this Court, a doubt arofc
in Chancery : and in the cafes of Millar v Disnaldfon, and
Ofporne v .Dam!'af/}z, the injunétion was refufed, without
any opinicn given.  Nir, Murphy ftated Lord Nortomgton
to have faid—** It weuld be prefumption in me: therefore
fhall fay nothing as to the ments.”

Under thele circumflances, I think the mjundlion was

rightly refufed: for, whatever his lordfhip’s own opinion
mtgh" bc, either way, it was a becoming decency, ¢ to

doubt.” And no Judge ever granted fuch an injun&ion to
ftay wafte, upon a legal property, and continued it to the
hearing; where the whole falt was admitted upon the

motion, and he in bkis own mind doubted of the plaintift’s
right.
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sight. To what end fhould an injunétion be granted?
Since the matter cannot appear in a different light at the
hearing : and it may be fent fo law dirctly. To ftay the
defendant from making a profit, which he may probably be
intitled to, is unjuft.

The Stationer’s Company v Partridge, for printing’ Alma-
nacs, 1s no inftance to the contrary. Lord Cowper con-
tinued the injundtion to the hearing, upon grounds which
he might think bound him to conftder the plaintiff’s legal
right to be clear. Their patent for printing Almanacs had
been tried at law, and adjudged for them : injunétions had
been decreed in Chancery ; and any further trial at law
refufed, upon folemn argument. Had not Lord Cowper
inclined ftrongly for the plaintiffs, he never would have
injoined 3 work which is annual, and ferves only for one

ear.
! There is no report of what paffed on the motion before
Lord Cowper. But the queftion founding in prerogative ;
and the former determinations having been before the revo-
Tution ; Lord Harcourt thought it prudent to make a cafe
for the opinion of this Court.

Thefe cafes in 1765 add great weight to the precedents
where injunétions have been granted after the expiration of
the term ; becaule they fhew that there was no doubt before.
And I am perfuaded that if, in 1752, the queftion had been
depending in this Court, Lord Hardwicke would not have

ranted the injunction in the cafe of Zanfon v Walker ; how
ftrong fo ever his own opinion might have been.

Lord Hardwicke laid great ftrefs on the argument made
ufe of te fupport Crown copies; as prefuming the property
of authors. That argument has fince prevailed : and it has
been fince {olemnly adjudged, ¢ that there are copies of
which the King is proprictor.”

This Court had no idea that the King, by prerogative,
had any power to reftrain printing, which isa trade and
manufacture ; or to grant an exclufive privilege of printing
any book whatfoever ; except as a fubject might, by rcafon
of the copy being his property.

The Court agreed with Mr Juftice Powell, who faid,
in the cafe of the Stationer’s Company v Partridge, <¢ You
muft fhew fome property in the Crown, and bring it within
the cafe of the Common Prayer Book.” Mr. Yorke argued
it upon this ground. -

It is fettled, then, ¢ that the King is owner of the copies
of all books or writings which he had the fole right origin-

ally L
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ally to publith; as A&s of Parliament, Orders of Council,
Proclamations, the Common-prayer book. Thele and fuch
fike are his own woiks, as he reprefents the {tate. 5o like-
vife, where by purchafe be had the right originally to pub-
Lith ; as the Latin Grammar, the Ycar-Peoks, &c. Andin
thefe laft cafes the property of the crown ftands exaltly on
the {ame fosting s private copv right: as to tae Y ear-books,
becauie the crown was at the expence cf tolung tne notes;
and a5 t5 the Lztin Grammar, becaule it paid for the compil-
g and publithing it

The richt of the crown to tisefe books is independent of
every prerotative dea.

The only doubrt, as to the judzment of the Houfe of
Lords, upon Roif's dbridrment and Crexe’s Reports, is, ¢¢ that
neither coilection wa: made by th2 asthors | or ot the ex-
penceof the crown;” ard *° that (W .ony had noright of
onginal publication ; the Courts of /feunzpor-rdel! having
the fole power to auihiorize and authenucate tac publication
of therr own proceedings.”

In the cafe of Manley et al. v Cw:n et al, Sth of April,
1753, 2bill was filed by fome printers, who had bought
from the Lord Mavyor tiie copy of the Seflions Paper, to in-
join the de‘endants from printingit. The Lord Chancellor

went fally into it, upon afhdavits of the purchale, and au-
thority from the Lord Mayor; and that it had always been

ufual for the Lord Mayor, (being firfl in the commiilion,)
to appoint the printer of the tiials, and to take a confidera-
tion forit. The Lord Chancellor thought the right to
print gave the plaintiffs the property; and granted an in-
junction : which was acquiefced under.

If an author, by the common law, has the fole right to
make the firft imprefion and publication, 1 cannot diftin-
guith his cafe from crown-copies, or copi=s analogous to the
fefhons-paper ; as votes of the Houfe cf Commons, or trialg
publithed by authonty.

Suppofe a man, with or without leave to perufe 2 manu-
fcript work, tranferibes and publithes 1t; it is not within
the a&t of Queen Ann; it s not larceny ; it is net trefpafs;
it is not a crime indiiable; (the phyfical property of the
author, the orizinal manufcript, remains:) But it is a grofs
violation of a valuable right.

Suppore the oniginal, or 2 tran{cript, was given or lent toa
man to red, for his own ufe; and he publifhes it ; itwould
be a violation of the author’s ccmmon law right to the

COpY,
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<opy. This never was doubted ; and has often been deter-
mined. L
In the cafe of /ebbv. Rofe, 24tk of May, 1932, a'bill
was filed by the fon and devilee of Mr, //¢bb the conveye
ancer, againdt the clerk, for intending to print his father’s.
draughts, Sir 7ufeph Fekyll granted an injunction: and it
was acquiciced under,

In the cafe of Pope v. Curl, gth of Fune, 1941, Lord
Hardwicke, upon motion, granted an injunction as to Pope’s
Letters to Swift : and the point was fully confidered. Lord
Hardvoicke thought, *¢ fending a letter transferred the paper
upon which it was wrote, and every ufe of the contents, ex-
cept the liberty and profit of publithing.”

‘When exprefs confent is not proved, the negative is im-
plied as a tacit condition.

In this cafe too, the injunétion was acquiefced under.

In the cafe of the Duke of Queenflury v. Shebbeare, 311t
of July, 1768, an injuntion was granted, for prinfing the
fecond part of Lord Clarendon’s Hiftory.  Lord Clarendon,
the fon, let Mr. Francis Gwyn have acopy. His fon and
reprefentative mmfifted ¢ he had a right to print and pub-
lifh.” The Court was of opinion ¢ that Mr. Jrancts Gueyn
might make every ufe of it, except the profit of multiplying
in print.” 1t was to be prefumed, Lord Clarenden never
intended that, when he gave hima copy.  The injunétion
was acquiclced under: and Dr, Shebbeare recovered, before
Lord Mansfield, a large fum agfindt Mr. Guwyn, for repre-
fenting * that he had a right to print.”

In thecafe of Mr. Ferrefler v. Waller, 13thot Fune, 1741,
an injunction, for printing the plintiff's notes, gotten fur-
reptitioufly, without his confent, was granted.

From hence, it is clear, that there 15 a time, when with-
out any pofitive ftatute, an author has a property in the cojy
of his own work, in the legal fenle of the word. /d quod
noftrum efl, fine noflro fallo, ad alterum transfersi non potefi.
Jadii autem nomme, vel confenfus, vel ctiam delictum sl
piur.

In this cafe, the author has aflerted his property in the
copy from the firft moment. Confent to leave 1t open, or
give it to the public, whether exprefs or imphed, 15 a falk:
it is not pretended here.

But the defendant’s counfel in{ift, ¢ that by the author's
{ale of printed beoks, the copy neceflarily becomes open;
like manner as by the inventor’s communicating a. trade,
manufacture or mechanical inftrument, the art becomes free

X8)
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to all who have learnt, from fuch communication, to exer-
afe it.”

The refemblance holds only in this.—As by the commu-
nication ¢f an invention in trade, manufacture or machines,
men are taught the art or {cience, they bave a right to ufe
it; foall the knowledge, which can be acquired from the
contents of a book, is fice for every man’s ufe: if it teaches
mathematics, phylic, hufbandry; it it teaches to write In
verle or profe, if, by readinz an epic poem, a man learns
to make an epic poein of his cwn ; he 1s at liberty. -

But printing is a trade or manefalture. The types and
prefs arc the mechanical infiraments: the hiterary compofi-
tion isas the materizl; which alwaysis property. The

K conveys knowiedze, Initrudtion, or entertainment :
but muluplving copizs in priniis a quite diftinZt thing from
all the book communicutes. And there is no ncongruity
to referve that right; and yet convey the free ufe of all the
book teaches.

In 43 Eii=. and 21 Fac. 1. when monopolies were the
fubjcct of much difcuflion, copies of literary works were
protected ; and never thought to be like a trade, manufac-
ture, cr mechanical infirument.

But if the copy neceflarily becomes open, as a gift tothe
public, by the printing and publication; i1t muft likewife be
fo, as to crown copies: the contrary of which is now {ettled.

I cannot diftinguith between the king, and an author. |
difclaim any 1dea that the king has the leaft control over the
prefs, but what arifes from his property in his copy.

I am by the opinion of the court wn Bafkett v. Umverfuy
of Cambridoce, 10 fay = that the nrft publication and {ale does
not by the common law, neceflarily, and in {pite of the au-
ther. make his copy open @ though 1 admit, an author’s con-
fent to leave it open may be implied from circumitances.”

t remains to confider the lecond queftion, upon the 3th
of Queen Aun; thouch I have already, in part, anticipated
the argument.

Mr. Murphy ftrongly contended, from the amendments
m the committee of the Houfe of Commons, and from the
chanze of the utle, ¢¢ that the Parliament meant to take

way, or to declare there was no property at the common
law,

The fenfe and meaning of an act of parliament muft be
colleCted from what it fays when pafled into a law; and not
drom. the hiflory of changes it underwent in the Houle

‘ | whers
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where it took. its rife. That hiftory is not known to the
other houfe, or to the {overeign. . }

Upon the face of this act, the very preamble ftrongly im-
plies a declaration of the property at the common law.. For,
it {fpeaks thus-~¢ Whereas of late,” (that is, fince.the de-
termination of the licenfing a&,) ¢ the liberty taken by di-
vers perfons, of printing, re-printing, and publifking books
without the confent of the authors or proprietors, to their
very great detriment, and too often to the ruin of them and
their families;” For preventing therefore, fuch pradtices for
the future, &c, . ‘

Now, every word, almoft, in this preamble is emphatical,
and deferves to be remarked upon.

When the legilature fpeak ofa ¢ liberty taken,” could
they mean a claim founded on any right? 1f they had, they
would certainly have {o exprefled themfelves: and then,
probably, the preamble would have run thus——¢ Whereas
book{ellers and divers other perfons have of late claimed the
right of printing and re-printing,” &c.

Now the word ¢ reprinting” is alfo obfervable. For, if
the firft printing or publication was a gift of the work to the
public, it could be no injury to re-print a fecond edition
without confent. But without confent of whom? The
“author ¢r proprietor,” (in the disjunétive:) Thereby
¢learly pointing out what forts of perfons are intitled to this
property ; the original author, or his affignee, become alfo

the proprictor, cither by aflignment (in cafe of a private pere

fon,) or by grant ﬁ'o:ﬁ the crown. : g
I might, without ftraining the conftrution, {uppofe that
by the words ¢ toooften to the ruin of them and their fams-

lies,” the parhament might allude to difpofitions made by,
authors, of their works at their deceafe, for the maintenance..

and bencfit of their families. . *
But I choofe rather to go to the firft words of the enaél-
ing claufe—*¢ For preventing therefore, the like pratices

for the future.” ~

Did the parliament, by the word ¢ prattices,” mean to
defcribe the exercife of a legal right? (which the publication
of books would be, if there was no copy-right?) or did they
rnean to point out alts committed in fraud and violation' of
private rights; wh'ch this a¢t was made to prevent; and
which are properly ftyled practices? , L
. The word *¢ prachice:,” is properly applicd - to-the doing
of itlegal ‘alts; but is impro%erLy -'andnincong‘r'uodﬂyrmgd;i
2 O O TR 1 -
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ufe of to defcribe the exercife of right, either flriGtly legal,
or even doubtful. '

- The preamble is infinitely ftronger in the original bill, as it
was brought inte the houfe, and referred to the commttec.
- But to go into the hiftory of the changes, the bill under-
went in the Houfe of Commons—1It certainly went to the
committee, as a bill to fecure the undoubted property of co-
pies for ever. It is plain, that objeltions arofe in the com-
mittee, to the generality of the propofition: which ended
i {ecuring the property of copies for a term: without pre-
judice to either {ide of the queftion upon the general propo-
fition as to the right.

By the law and ufage of parliament, a new bill cannot be
made in a committee : a hill to fecure the property of authors
could not be turned into a bhill to take itaway. And there-
fore this is not to be {uppofed, though therc had been no
provifo faving their rights.

What the a&t gives with a fanction of penalties, is for a
term: and the words *“ and no longer,” add nothing to the
ienfe ; any more than they would in a will, if a teftator gave
for vears, yet, probably, thefe words occafioned the exprefs
provifo being afterwards added; from the anxiety of the
Univerfity-Members, who knew the univerfities had many
copies. The univerlity of Oxferd had pubdlifhed Lord Cla-
rendon’s Hiftory 1n three volumes, but about five years be-
. fore; and had the property of the copy.

Great ftrefs kas been laid by the counfel for the defend-
ant, upon the change of the title, and the word ¢ vefting”
being ufed infiead of the word ¢ fecuring.” _

- The reftraiing of the provitions of the bill to a term, ne-
ceflarily occafioned an alteration in the title. ¢* Securing
for a term” would not impoit that there was a common-law
night beyond the term : and *¢ velting for a term” does not
import that there is no common-law right. If it did, the
title 1s but once rcad; and, if there had been no provifo,
could not control the body of the a&t, which f{peaks (in the
preamble to the fecond {ection) of the property intended to
be thereby fecured to the proprietor.  But the provifo faving
the ancient commion-law right, is as full as could be drawn
—*¢ provided, that nothing in this 2¢t contained fha!l extend,
or be conftrued to extend, either to prejudice or confirm any
nght that the faid Univerfities or any of them, or.any perfon
or perfons-have, or claim to have, to the printing or re-print-
ing.anybook or copy. already printed, or hereafter to be
punted.”  What was the right to be faved, cither as to

books
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books already printed, or much more as to books hereafter to

be printed, but the common-law right? -

Without this provifo, it might fairly have been argued
that there is nothing in this at which can prejudice the pro-
perty of authors in the copy: and every adjudication upon.
the a&t fince it has pafled, is an authonty that there never,
was an idea that this aét had decided againft the property of
authors at common law.

[ have avoided a large ficld which exercifed the 1 mgenulty
of the bar. Meiaphyfical reafoning is too fubtile : and argu-
meuts from the fuppofed modcs of acqu;rmg the property of
acorns, or a vacant piece of ground in an imaginary ftate of
nature, are too remote. Befides, the coinparifon does not
hold Letween things which have a phyfical exiftence, and in~
corporeal rights.

It is cer t'unlv riot agreeable to natural juftice, that a ﬁran--
ger {hould rcap the beneficial pecuniary produce of another
man’s work. fure nature equumeft, neminem cum alterius
detyimento et ijuria frers locupletiorem. | -

It is wife in any ftate, to encourage letters, and the painful
refearches of learned men.  The eafieft and moft equal way:
of doing it, is, by fecuring to them the property of their own
works. Nobody contributes, who is not willing: and -
though a g{}od book may be run down, and a bad oue cried
up, fora time; yet fooner or latter, the reward will be In
proportion to the merit of the work.

A writer’s fame will not be the lefs, thathe hqs bread
without being under the neceflity of proftituting his pen to
flattery or party, to get it. .

He who engages in a laborious work, (fuch, for inftance,
as ?abn[au s Dittionary,) which may cmplov his whole life,
will do it with more fpirit, if, befides his own glory, hc
thinks it may be a provifion for his family. .

I never heard any inconvenience objecled to literary pro.
perty, but that of enhancing the price of hooks. - “This judg-
ment will not be a precedent in favour of a proprictor who is
found by a jury to have cnhanced the price. An owner may
find it worth while to aive more correct and more beautiful
editions ; which is an 1{Iv:mt.-.1ge to literature ¢ but his intereft
will prevent the price {rom being unrcafonable. A fmall
profit, in a {pecdy and numerous falc, is much larger gain,
than a great profit upon cach book in a flow fale ofa lefs
number.

Upon thefe reafons, I am of opinion, that there is a com»
!mon law-nght of an author to his copy; that it 1s not taken

F2 - away
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away by the alt of the 8th of Queen 4ni; and that judge
ment ought to be for the plaintiff,

Mr. Juftice Afflsx—This cafe has been fo often, fo fully,
and {o ably argued; the citations from hiftory, decrees, or-
dinances, ftatutes and precedents in 2effmnfier- Hall, have
been ftated {o accurately in point of time and {ubftance ; and
the whole arguments have been gone into {o largely by my
brother #/illes; that | fhall content myfelf with alluding to
them, as now fullv and precifely known, without flating any
of them over again (at large,) which I fhall have occafionto
take notice of. *

The great queftion in this caufe is a general one: ¢ how
the common law ftands, independent of the ftatute of 8 Aux,
in.refpect to an author’s fole right to the copy of his literary
productions.”

The material facts to introduce that queftion, found by
the fpecial verdift, are—That the book intitled ¢ The
Seafons,” was an original compofition by Fames Thomfon ;
that 1t was printed and publifhed by him for his own ufe, as
the proprictor thereof, at feveral imes, from the beginning
of the year 1729; and was never before printed el{ewhere.

That the plantiff, in 1727, purchafed this work of the
eriginal author and proprietor for a valuable cenfideration ;
that the plaintiff has for that time printed and fold this work
as his property ; and has ever had a fufficient number of the
faid work, for fale, at a reafonable price.

That the defendant, without the plaintiff’s licenfe or con-
fent, has publifhed and fold feveral copies of this work, which
were printed withont the plaintiff’s confent.  So, taking it
afhirmatively and negatively, it is exprefily found ¢ that it
was printed without his confent:” and it is nct found, * that
1t was ever made common, or given to the public.” There-
fore there 1s no room for implying a confent, by any argu-
ments what{sever.

By this verdi&t, then, the original property in this work,
and publication of 1t by the author ; his transferring it to the
plaintift; the identity of the work, and of the copy, (which
expreflly makes ufe of the name of the author, and purportg
to be his work ;) and its continuing i the anthor snd the
plamntff refpdhively, unimterrupted, down to the defendant’s
invafion of that property, is found.

The queftions therefore are (1t,) ¢ Whether an aue
thor’s property 1n his own literary compolition isfuch as will
intitle him, at common law, to the fole right of multiplying
the copics of 1t:” or (2dly,) fuppofing he has a property in

- the
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the original compofition, *° Whether the copy-right, by
his own publication of the work, is neceffarily given away,
and his confent to {uch gift implied by operation of law,
manifeftly againft his will, and contrary té the finding of
the Jury;” or (3dly,) ¢ taken away from him, or ree
{trained, by the ftatute of Queen Aun.”

It has been ingenioufly, metaphyfically and fubtilly
argued on the part of the defendant, ¢¢ That therc is a want
of property i the thing itfelf, wherein the plaintifi fuppofes
himfelf to be injured; and confequently, if there 1s no
property or tight, there is no injury or privation of right.”

‘The plaintiff’s fuppofed property has been treated as
quite ideal and imaginary ; not reducible to the comprehen-
fion of man’s underftanding; not an object of law, nor
capable of protetion.

As all the objeltions to this property or rnight being al-
lowed or protected by the common law, reft entirely upon
arguments which endeavour to fhew ¢ that fuch allowance
or protection is contrary to right reafon and natural prin-
ciples,” the only grounds of common law originally appli-
cable to this queftion ;I think fit (however abftract they
may feem) to confider certain great truths and found propo-
fittons; which we, as rational beings; we, to whom reafon
15 the great law of our nature; are Eid under the obligation
of being governed by ; and which are moft ably illufirated
by the learned author of the Religion of Nature Delineated ;
that is to fay

¢ That moral good and evil are coincident with right
and wrong:” for, that cannot be good, which is wrong;
nor that evil, which is right. ¢ ‘That right reafon 1s the
great law of nature ; by which, our ats are to be adjudged ;
and according to their conformity to this, or deflexion trom
it, are to be called lawful, or unlawful; gcod, or bad.”
‘¢ That whatever will bear to be tried by that rcafon, is
right; and that which is condemned by it, is wrong."
¢ That to act according to right reafon, and to act according
to truth, are in effet the fame thing.”

Then (fpeaking of truths refpe€ting mankind in general,
antecedent to all human law—) ¢ That man being capable
of diftinct propertics in things which he only, of all man-
kind, can call his;” he fays—

“¢ ‘The labour of B cannot he the labour of (; becaufe
it is the application of the organs and powers of B, not of C,

"to the effeGting of fomething: and therefore the labour is as
much B’s, as the Linbs and faculties made uie of are hj{.."
Again,
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Again, ¢ The effe&t or produce of the labour of B is net
the effect of the lalour of €: and therefore this effeél or
produce 1s B’s, not C’s It is as much B’s, as the labour
was his, not 73 becaufe, what the labour of B caufes or
produces, B produces by his labour; or it is the produét of
his Iohour. Therefore it is his; not C’s, or any others.
And if € fhould pretend to any property in that, which B
only can trulv call his, ke would a& contrary to truth.”

“* "Fhat to deprive a man of the fruit of his own cares and
fwest; and to entar upon 1t,” (he is here {peaking of the
cuityvation of lands,) <¢ asif 1t was the effelt of the intru-
der’s pains and travel ; is a moft manifeft violation of truth:
3t 1s aflerting, in fact, that to be his, which cannot be his.”

There 1, then, fuch a thing as property, founded in
nature and truth ; or, there are things, which one man only
can, coniftently with nature and truth call lus: as propoli-
tion 2, 8, g, demonfirate.

And thofe things, which only one man can truly and
properly eall is, muft remain his, till he agrees to part with
them by compact or donation : becaufe no man can deprive
him of themo without his approbation ; but the depriver mufk
uvfe them a5 his, when they are not his, in contradittion to
truoth. For, “to have the property” of any tlung. and
“ to have the fole right of ufing and dlﬁx}ﬁng of it,” are the
fame thing: taey are equ :pollent expreitions.

:apel 1y, without the ufe, is an empty {ound. He who
ties or d: fpofe-. of any thing, does by ‘that declare it to be
his; becanfe this i3 all that he whole it really is, can do.
Borrowi ing and hiring aftord no objeftion to this: for he
ufes what is his own for the iime allowed ; and his doing {o
15 only in one of thufe ways, 4 which the true proprietary
dlij‘ es of 1t.

From this great theory of property: it is to be col-
IeGed—

That a man may have property in his body, life, fame,
Iabouss, and the like; and, in fhort, n anv thmg that can
be called his.  That it s incompatible with the peace and
happine(s of mankind, to violate or difturb. by force or
fraud, his poficfiion, ufe or difpotal of thofe nghts; as well
as 1tis sgainft the principles of reafon, juftize and truth,
That 1t 1s what every man would think unrcafonable in his
own cafe. Thata partial difp-fition, by the true proprictor,
of a thing that is bis, is not io h= carned beyond the intent
and meafure of the proprietor's affent and approbation in
that behalf; whetner 1t be the cafe of borrowing, hiring, or

da CoImn-
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! t:ompa& of any other fort: of which I fhall take further
notice, when I fpeak of publication. .
I fhall in the next place obferve, that the written deﬁm-
tions of property, which have been taken notice of at the
bar, are, in my opinion, very inadequate to the objells of
property at this day. "lhey are adapted, by the wnters fo
things n a primitive (not to fay imaginary) ftate; when
all things were in common; when that common ng’ht was
to be divefted by fome a¢t to render the thing privately and
exclufively a man’s own, which, before that act{o done to
feparate and diftinguifh it, was as much another’s,

Thefe definitions too, when cxamined, will be found
principally to apply to the neceffaries of life, and the grofler
objeCts of dominion, which the immediate natural occafions
of men called for: and for that reafon, the property, fo ac-
quired by occupancy, was required to be an obje& ufetul to
men, and capable of being faftened on, L noud] was to be
left for others. As much as any one could ule to an advan-
tagc of life belore it fpoiled, {o much he conld hx 2 property

1: whatever was beyond this, was more thau his fhare,
and belonged to others. It is plain too, that the dehnition
is fo underftood by Gratius, when he fays, * Fus 1.4 res mfe-
rioris nature Deus bumano generi mdivifim contulit, hine fac-
tum, quod quifque bomimum ad [uos ufus arvipere peffit, quod
vellet ; et que confumi poterant, confumere.”

It is evident, furely, that thefe definitions give a {ort of
property little fuperior to the legal ideaof a beaft-common y—
the bit of mouth {natched, or taken for necetfary confump-
tion to ﬁlpport life.

Thus great men, ruminating hack to the origin of things,
lofe fight “of the prefent ftate of the world; and end their

Mmquiries at that point where they fhould hcgm our 1mprove-
ments,

But diftinét propertlcs, fays Pufendnf, were not {ettled
at the fame time, nor by one fingle aét, but by fucceflive
degrees ; nor in all places alike : but property was gradually
introduced, according as either the condition of things, the
number and genus of men required; or as it appeared
- requifite to the common peace,

Since thofe {uppofced times, therefore, of univerfal conw
munion, the objeds of property have been much enlarged,
by difcovery, invention, and arts.

The mode of obtaining property by occupancy has been
. abndgad, and the precept “of abﬂammg from what is
another’s,” enforced by laws. o

'I hc
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The miles attending property muft keep pace with its in-
Creale and improvement, and muft be adapted to every cafe,

A diftinguifhable exiftence in the thing claimed as pro-
perty; an actual value in that thing to the true owner; are
1ts effentials : and not lefs evident in the prefent cafe, than
m the immediate objet of thofe definitions.

And there is a material difference in favour of this fort of
property, from that gained by occupancy; which before was
common, and not yours; but was to be rendered fo by fome
att of yourown. For, this is originally the author’s: and,
thercfore, unlefs clearly rendered common by his own act
and full confent, it ought ftill to remain his,

The uulity of the thing to man, required by the defini-
tion to make it an object of property, has been long exploded,
as appears from Barbeyrace’s note upon this very paflage;
where 1t is held an unneceffary and fuperfluous condition.

Things of fancy, pleafure or convenience are as much eb-
3e&s of property; and {o confidered by the common law:
monkeys, parrots, or the like ; in {hort any thing merchan-
dizeable and valuable. 12 H. 8. 3. a. b. &c. Bro, dbr. 1t.
“ Property,” pl. 44. Fmyns Digefl, 1 Vol. pa 602.

The bett rule, both of reafon and juftice, feems to be,
‘¢ to affign to every thing capable of ownerthip, 2 legal and
determinate owner.”

For, the capacity tofaften on, as a thing of a corporeal na-
ture, being a requiiite n every objet of property, plainly
partakes of the narrow and confined fenfe in which property
has been dcfined by authors in the original ftate of things.
A capacity to be diftinguithed anfwers every end of reafon
and certainty ; which is the great favourite of the law, and
is all that wifdom requires to fecure their pofleflions and
profits to men, and to preferve the peace. '

Itis {ctiled and admitted, and 1s not now controverted,
but ¢ that literary compofitions, in their original ftate, and
the incorporeal right of the publication of them, are the pri-
vate and exclufive property of the author; and that they
may ever be retained fo; and that if they are ravithed from
him before publication, trover or trefpafs lies.’

I fhould be glad 1o know, then, in fuch a cafe where the
property is admitted, * How the damages ought to be efti-
mated by a jury #’———S8hould they confine their confidera.
tion to the value of the ink and paper?—Certainly not;. it
would be moft reafonable, to confider the known charaler
and ability of the author, and the value which his work (fo

taken from him) would produce by the publication and
fale.
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fale. And yet, what could that value be, if it was true,
that the inftant an author publifhed his works, they were to
be confidered by the law as given to the public; and that his
private property in them no longer exifted !

The prefent claim is founded upon the original right to
this work, as being the mental labour of the author; and
that the effe€ and produce of the labour is his. Itisa per-
fonal, incorporeal property, faleable and profitable ; it has
indicia certa : For, though the fentiments and dotrine may
be called ideal, yet when the fame are communicated to the
fight and underftanding of every man, by the medium of
printing, the work becomes a diftinguifhable fubject of pro«
perty, and not totally deflitnte of corporeal qualities.

Now, without publication, it is ufelefs to the owner; be-
caufe without profit: and property, without the power of
ufe and difpofal, is an empty found. In that ftate, it is loft
to the fociety, in point of improvement; as well as to the
author, in point of intereft.

Publication therefore is the neceffary a&, andonly means,
to render this confefled property nfeful to mankind, and pro-
fitable to the owner: in this, they are jointly concerned.

Now, to conftrue this only and neceflary act to make the
work ufeful and profitable, to be *¢ deftrutive, at once, of
s the author’s confefled original property, againft his ex-
¢¢ prefs will,” feems to be quite harfh and unreafonable:
Nor is it at all warranted by the arguments derived from
thofe authors who advance ¢ That by the law of nature,
property ends, when corporal pofleilion ceafes.”

For Barbeyrac, in his notes an Pufendory, clearly thews
that the right acquired from taking poficflion does not ceafe
where there is no pofleflion; that perpetual poflehion 1s 1m-
poflible ; that the above hypothefis would reduce property
to nothing ; that the confent of the proprictor to that 1enun-
ciation ought to appear : for, as pofleffion is nothing clfe but
an indifputable mark of the will to retain what a man has
{eized ; fo, to authorize us to look upon a thing as aban-
doned by him to whom it belonged, becaule he 1s not in
pofleffion, we ought to have fome other realons to belicve he
has renounced his perfonal right to it.

Wherefore, fays he, though wc may prefume this, 1n
refpect to thofe things which remain {fuch as nature pro-
duced them; yet, as for other things which are the truits
of human induftry, and which are done with great labour
and contrivance ufually, it cannet be doubted but cvery onc
would preferve his right to them, till he makes an open re-

nunciation,
G Now
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Now there is no open renunciation of the property in the
prefent cafe; buta conftructive one only, barely from pub-
lication. ¢ Renunciation, or not,”is a falt. It s not
found ; and ought not to be prefumed. But the contrary i
found: ’Tis found here *¢ that it is againft his exprefs will.”

But it vas faid at the bar, ¢ if a man buysa book, it 18
his ¢ own.”

What! is there no difference betwixt {elling the property
in the work, and only one of the copies? To fay, ¢ felling
the book conveys all the right,” begs the queftion. For, if
the law prote& the book, the fale does not convey away the
right, from the nature of the thing, any more than the {ale
conveys it where the ftatute protects the book.

The proprietor’s confent is not to be carried beyond his
manifeft intent. Would not fuch a conftruction extend the
partial difpofition of the true owner beyond his plain intent
and meaning? Which, from the principles I have before laid
down, is no more to be done in this compalt, than in the
cafe of borrowing or hiring.

Can it be conceived, that in purchafing a literary coms
pofition at a fhop, the purchafer ever thought he bought the
right to be the printer and {eller of that fpecific work? The
improvement, knowledge, or amufement, which he can de-
rive from the performance, is all his own: but the nght to
the work, the copy-right remains in him whofe induftry
compolced 1.

The buyer might as truly claim the merit of the compo-
fition, by his purchafe, (in my opinion) as the right of mul-
tiplving the copies and reaping the profits.

The invafion of this {ort of property is as much againft
every man’s fenfe of it, as it is againft natural reafon and
moral reftitude. It is againft the convi€tion of every man’s
own breaft, who aitemptsit. He knows it, not to be his
own; he knows, he injures another : and he does not do it
for the {ake of the public, but ma/é fide et anims lucrand.

The artificial reafoning, drawn from refined metaphyfical
{pecalation, is all on that fide of the queftion. It isarguing
by analogy, only, to things of a different nature—¢¢ "T'hat 1t
1s not tangZible -’ and the like.

The law of nature and truth, and the light of reafon, and
the common fenfe of mankind, is on the other fide: for, jus
natura propric off diflamen refice rationis, quo feimus quid turpe
quod boneflum, quid faciendum, quid fugiendiom fit.

If the above principles and reafoning are juft, why fhould
the common law be deemed fo narrow and illiberal, asnot to

recognize
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recognize and receive under its prote€tion a property fo cir-
cumftanced as the prefent?

The common law, now fo called, is founded on the [aw
of nature and reafon. Its grounds, maxims and principles
are derived from many different fountains, (fays Judge Dod-
deridge, in his Engli/h Lawyer) from naturaland moral phi-
lofophy, fromthe civil and canon law, from logic, from the ufe,
cuftom and converfation among men, colleCted out of the
general difpofition, nature and condition of human kind.

He ftates the feveral maxims and grounds, under the par-
ticular heads, from whence they are derived: and he places
under the head of moral philofophy a maxim of the common
Jaw, as borrowed from thence—Quod tibi fiert non vis, alters
ne feceris.

¢ That what is now called the common law of England was
made up of a vartety of differentlaws, enatted by the feveral
daxon kings reigning over diftinct parts of the kingdom ;
which feveral laws, affeCting then only parts of the Lngli/h
nation, were reduced into one body and extended equally to
the whole nation by king Alfred;” appears from Fortcfeue’s
Preface; and that it 1s therefore properly called the common
law of England ; becaule it was done * Ut in jus commune
totins genmtis tranfiret.”

But it had ap ancienter original than Eaward the Confef-
for; and was at firlt called the foleright or people’s right,
(for it is plain it could not be called the common law i fi4-
ward the Confeflor’s time, for then they ipoke Saxon; nor in
William the Conqueror’s time, for then they {poke French: )
but it received this name, when the language came to be al-
tered. And Lord Coke (1 Inft. 142.) fays, ¢ the common
law is fometimes called right, common night, common jui-
tice.”” Which obfervations I make upon its general name,
to free it from any imputation of thewr being any thing re-
{triCtive of its efficacy in the name itlelf; or that it is not
equally comprehenfive of, and co-extenfive with thefe princi-
ples and grounds from which it is derived.

The common law, fo founded and named, Is univerfully
comprehen{ive— Jubens honefla; probibens eontraria ! its pre-
cepts are, in refpe& to mankind,—*¢ Honefle vivere ; alte-
rum non ledere ; Suum cuique tribuere.”

In refpeét to the feveral {pecies of property ; though the
rules touching them muft ever have been the fame, yet the
objeét of it were not all at once known to the common law,
or to the world : and many have been difputed, as not being
objets of property at common law, which yet are now efta-
lithed to be fuch; as, gunpowder, &c, &c. &¢.

G2
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fn the Year-bock of 12 H. 8. £. 3. a. 4. great difpute was

made, (upon the footing of property too} ¢ whether an ac-
tion would lie for taking away a blood-hound.” The argu-
ments uled agai:.{ it were fuchas have, amongft others, been
ufed wpon the prefent occhon; viz. That it was of no
value nor profit ; but for pleafizve.  That felony could not he
committed of it; confequently, not trefpafs. That when the
dog was out of the party’s poflefhion. he ceafed to have any
property 1n him. That a dog was not titheable ; would not
pafs by a grant of omma bona.  Thart replevin or detinue
would not lie of a dog.

N. B. See fome of thefe arguments, {(which I have put
all together, for convenience,) in the fubfequent cafes
in Cro. Eliz. and Quwen.

But upon what principles did the court determine ¢ that
the action lay? Upon thefe—* that where any wrong or
damage is done to a man, the law gives him a remedy. That
if 1t was only a thing for pleafure, yet it was fufhcient; asa
poppinjay, which {ings and refrethes my fpirits. That it
was rot lawful, to take him againft my will—Hoe facias al-
icriy qued t1br vis frierr—and that though it be not felony, yet
trefrafs well lics: for, if a man cut my trees, and take them;
it is trefpafs, though not felony.”

Braske, in his Abr. of this cafe, (Tit. ¢ property,” pl. 44)
fays, ¢¢ the veafon why this property was not liable to the
other remedies, or charges, or modes of conveyance there
mentioned, 1s, becaufe it was a property not properly known:
and yet trefpafs would lie.”

From this cafe, it is clear to me, that though the above
wzs fuch a {pecies of property then not properly known to,
or at leaft not cftablifhed by precedent at the common law ;
vet that the novelty of the queftion did not bar it of the com-
mon law remedy and protection. That it was fufficient,
that it was 1 diftingu:fbable property; that it had a deter-
minate owrcr.  [hat its being a matter of pleafure or profit
to the owner, made no difference. That 1t was not neceflary
that cvery fpecies of property fhould be hable to all the {fame
arcumftances, inc'dents or remedies. That the perfon in-
vading it, had nothing to do with it. And that he erred
aganit the rules of morality and jufhice, in difturbing ano-
ther’s poficffion or pleafure.

One would have thought, after this cafe, that queftion
would have refted.  But in 31 Elz. Qwen ¢3. Cro. Ll
125. [relend v. Higgins, it came on again, in an action for
a greyhound ; wherein, upon a demurrer to the declaration,

b
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it was argued for the defendant, ¢ that thére was no confi-
deration to maintain the affumpfit: for that the plaintiff was
out of poficflion o: the dog; and being fore nature, he had
loft his intereft in it, and had 1o remedy for it.”  But the
aCtion was held maintainable; though the like arguments
were ufed as in the Y ear-book.

The common Jlaw being founded on fuch principles as
have been latd down ond which are avowed by the above au-
thorities; the remed: by attion upon the cafe 15 fuited to
every wrony anc frievance that the fubjet may {uffer from
a fpecial invalion of his right: for this {ort of action varics,
fays Lora Ceke. according to the variety of the cafe.

That the invafion of the plaintifi’s property in the prefent
cafe 15 the proper {ubject of fuch an aftion; that it may be
mamntained at common law, without contrad:&ting any max-
im of its own, any flatute of the realm, or any principle of
natural juftice ; and that it may well undergo a conflitutional
mode of trial by Jury, {o as to anfwer every end of certainty
and juftice ; feems to me without any folid objetion : for, I
confefs, I do not know, nor can I comprehend any property
more emphatically a man’s own, nay, more incapable of he-
ing miftaken, than his literary works. And if an author has
really and openly abandoned them, that might be found ; or
the plaintift on fuch proof, would fail in his attion. And
there may be many circumftances properly inquirable i an
action of this fort; viz. ¢ if the compofition be given to the
public, made common, abandoned ;” ¢ if publifhcd without
aname;”’ ¢ if not claimed;” ¢ if allowed to be pirated,
without objection”—all this is evidence to the jury of the
gift to the public; and not at all above the comprehenfion of
a common juryman ; nor fo ideal, but that full and fatisfac-
torv evidence may be given of the {ubftantial work or com-
pofition and of its original or derivate ownerfhip.  So, an au-
thor being unknown, or long fince dgead ; no afligninent of
the property ; none, or unknown reprefentatives ; the adition
long deferted, &c. are all circumf{tances that may be bronght
mto proof.

But all the difficulty Jies on the plaintiff: he is to make
out his right, and the injury done to his property.

In the prefent cafe, there is no chafm or interval of time
when the right to this work can be faid to be renounced,

from the original publication to the prefent time ; unlefs
the bare act of publication itfelf is to be called fo.  And if
that alonc was to prevail againft a private author, why fhould
not prerogative property, founded on the fame ground of

argu ment
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argument as the general property of authors in their works,
be liable to the fame free and univerfal communion ? For 1
know no difference, in that refpect, between the rights of
the Crown and the property of the fubiect.

¢¢ That there 1s any hardfhip put upon the defendant in
this cafe, for that he may err innocently,” I fee no juft
grounds for faying; becaufe the defendant knows the work
1s not his, and that he had no original right to publifh it,
At his peril, therefore, he undertakes to give the edition ;
he does it with his eyes open: and *“ whether it was propesty
renounced, or not,” it was his bufinefs to inquire.

Upon the whole, I think an author’s property in his
works, and the copy-right, is fully and fufficiently efta-
blithed ; becaufe it is admitted to be property in his own
hands, and that he has the original right of firft publithing
them. :

Further, that this idea of an author’s property has been
fo long-entertained, that the copy of a book feems to have
been not familiarly only, but legally uled as a technical ex-
preifion of the author’s fole right of printing and publithing
that work : and that thefe expreflions, in a variety of inftru-
ments, are not to be confidered as the creators or origin of
that right or property; but, as ipeaking the language of a
known and acknowledged right; and, as far as they arc
attive, operating in its protection.

This appears from the citations ufed at the bar, from hif-
tory, alls of flate, proclamations, and decrees in the Star
Chamber, particularly in 1586 and 1637, and down to the
year 1640; alfo from the claufes in ordinances and ftatutes
antecedent to the flatute of Queen Aun; and from the
expreffions ufed 1n that ftatute too, which {peaks with pre-
cition of this fort of property as a known thing; and which,
with as much accuracy, fuppofes the licence and confent
of the authar or proprietor neceffary to the printing of their
works.

This opinion too 1s {trongly {upported by the concurrent
fenfe of Judges, to be colleCted from the expreffions they
have made ufe of in cafes at common law, at different
periods of time. As n Skomer, ¢¢ that the {tatute of Car., 11.
did not give the right, but the a&ion.” In 1 Mod. 257—
where Pemberton {peaks of a grant to print.  * How far it
fhould ftand good agzinit thofe who claimed a property para-
mount the King’s grant:”” and there too, the making title
0 a copy 1s mentioned.

The Court too, in fpeaking of additions to the Ahnansc
y
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by progoftication, fays, “They alter the cale no more
than it a man thould claim a property in another man's
copy, by reafon of fome inconfiderable additions of his
own.”’

In Pender v Bradyl alfo, in an altion for printing the
Pilorim’s Progrefs, the plaintiff is averred to be ¢ the true
proprietor.” _

In the Stationer’s Company v Partridge, it feems that the
Crown’s fole or original right to publifh was founded in pro-
perty. In 3 Adod. 75—that the property vefts in the King,
where no individual perfon can claim a property in the
thing. This argument thews that Pemberton thought he
could reft the cale and the right of the Crown upon pro-
perty only: for, here, to get at {uch ground, the argument
is far fetched and mifapplied ; becaufe, in a cafe of this
kind, if there is no private property, it would not belong to
the King, but be common, like animals fere nature, or air,
water, or the like

And the cafe of Bafkctt and the Unrverfity of Cambridge
18 a folemn well confidered determination upon the ground
of the original right of publication belonging to the king.

So that though there is no precife decifion in the point,
yet this long uniform idca of fuch an objeét of property at
law deferves the greateft attention and weight; where every
principle of reafon and juftice concurs with deciding in fa-
vour of the property.

It was compared to throwing land into a highwav. The
intent there precedes the right: as it is aiven, {o it may be
ufed.  But the intent circumicribes the right. Feed it
with cattle; and an action lies: then, you exceed the pur-
pofe of the gitr, and hecome a wrong doer.

But befides this, the uniform conduét of the Court of
Chancery fince the ftatate, in entertaining bills of injuntion
without 1cgard to an entry being made of the work purfuant
to the ftatute, or to the {uit’s being broughi within the limi-
tation of the three months, or within the term given for its
proteftion, fhews, that that Court muft neceflarily have
proceeded under the like idea of a right antecedent to, and
not newly created by the ftatute : for, the aét could not
mean to give a right of property, and an action at law or a
bill in cquity incident thereto, where the condition of entry
is not complied with. The declaration, ¢ That the author
fhall have the fole right of printing the book,” muft be on
the terms and conditions in the a&.  The confequences of
an action and injunction are worfe than the penaltiess and

one
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one reafon given by the adt, for requiring the entry, i,
¢ That perfons may not offend through ignorance.” That
circumftance of notoriety was required by all the licenfing
atts and ordinances.

As to the fecond queftion—*¢ Whether the copy-night is
given away by the author’s publication—"

1 have already {poken upon this head colleCtively with
the firft; and fhall only add, that I am of opinion that the
publication of a compofition does not give away the property
in the work ; but the right of the copy ftill remains in the
author; and that no more paffes to the public, from the free
will and confent of the author, than an unlimited ufe of
every advantage that the purchafer can reap from the doc-
trine and {entiments which the work contains. He may
improve upon it, imitate it, tranflate it; oppofe its {fenti-
ments : bot he buys no right to publifh the identical work.

That the comparifon made betwixt a literary work and a
mechanical prodution; and that the night to publifh the
one, is as free and fair, as to mmitate the other; carries no
conviction of the truth of that pofition, to my judgment.
They appear to me very different in their nature. And the
difference confifts in this, that the property of the maker of
a2 mechanical engine is confined to that individual thing
which he has made ; that the machine made 1n inutation or
refemblance of it, is a different work in {ubftance, materals,
labour and expence, in which the maker of the original
mzchine cannot claim any property ; for it is not his, but
only a refemblance of his: whereas the reprinted book is the
very {ame fubftance ; becaufe its doCrine and fentiments are
its eflential and fubftantial part; and the printing of itis a
mere mechanical a&, and the method only of publifhing
and promulging the contents of the book.

The compofition therefore is the {ubftance: the paper,
ink, type, only the incidents or vehicle.

The value proves it. And though the defendant may fay
¢¢ Thofe materials are mine,” yet that cannot give him a
nght to the fubftance, and to the multiplying of the copies
of it ; which, (on whofe paper or parchment {oever it is im-
prefled,) muft ever be invariably the fame. Nay, his mix-
ing, if [ may fo call it, his fuch like materials with the au-
thor’s property, does not (as in common cafes) render the
author’s property lefs diftinguifhable than it was before : for,
the identical work or compofition will ftill appear, beyond a
poflibility of miftake.

"The imitated machine; therefore, 1s a new and a ditferent

work :
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work : the literary compofition, printed on another man’s
paper, 1s {till the fame. -

This ts fo evident to my own comprehenfion, that the
utmolt Jabour I can uie in expreflions, cannot ftrengthen it
in my own idea.

Suppofing then that the author has fuch property, and
that he has not given away or abandoned it by publication—

The next queftion is,—*¢ Whether the ftatute of Queen
Ann has taken it away ; or fo reftrained it, that an author’s
right to the copy expires with the term limited by that ftatute
for its protetion.”

Whaever contends ¢ that this kind of property is not
known to the cammon law,” muft alfo contend ¢ that this
{tatute creates a new kind of property, which it vefts for a
time only, in the authors and their afligns, under the con-
ditions and limitations fpecified in the at.” |

It muft be contended too, to fupport the arguments that
have been ufed, ¢ that the legiflature had in view and
intended to abolifh or {ufpend for a time (if the terms re-
quired by the alt were complied with) thar right of univer-
fal communion, which the publication of any work gave
indifcriminately to all mankind; or (in cafe the terms of
the alt were not complied with,) that {uch right miglit be
fhll freely exercifed, without oftence.”

The idea of {fuch a common right does not appear to have
exified at the time of the ftatute, or to be warranted by any
authority.

The preamble of the adt reproves the hberty of late fre-
quently taken, of printing books and writings without the
confent of the author or proprietor ; and treats it as an abufe
of a right, not as an aét done in aflertion of any common
law right which the ftatute intended to put only a tempo-
rary reftraint to: for, the act declares it to be done ¢ To
the detriment of the proprietors, and to the ruin of their
families.”

This is a very different language from the arguments now
uted, ¢¢ That there is no injury, no privation of right, for
want *¢ of nroperty in the thing itfelf.” And yet the pro-
perty now, 2nd then, was exactly the fame.

The particular wording of the enating claufe is very
material ; as 1t precifely adopts the identical exprefhons
ancicntly ufed in the decrees, ordinances and ftatutes refer-
red to; alike fpeaking of the right of authors, as a known,
{ubfifting, transferrable property.

T'am not fatisfied with faying ¢ that fuch right may be
-‘ H implied
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implied from the words They are fo exprefs, that the
legiflature can not be otherwife underftoed, than as fpeaking
of a known propriety; ¢ The copy of the book,” ¢ the
title to the copy,” is a technical recognition of the right, in
the words of the aft.

This alt was brought in at the {olicitation of authors,
book{ellers, and printers, but principally of the two latter ;
not from any doubt or diftruft of a juft and legal property in
the works or copy-tight, (as appears by the petition itfelf.
pa. 230. vol. 10. of the Journals of the Houfe of Commons;)
but upon the commen-law remedy being inadequate, and the
proofs difficult, to afcertain the damace really {uffered by the
injurious multiplication of the copies of thofe books which
they had bought and publifbed. And this appears from the
cafe they prefented to the members at the time.

All the fanction they could obtain, was a protection of
their right, by infliCting penalties on the wrong doer.

The flatute extends to no cafe where the title to the copy
15 not entered in the regifter of the Stationers Company:
Which entry 1s neceflary to afcertain the commencement of
the term, during which this proteétion by penalties is granted.
1f that requifite 1s neglecled, the benefitof the ftatute does
not attach.

The general cafe, of authors who do not comply with
this, is fhll open ; and of thofe too that do, who do not {ue
within three months.

For, if a ftatute gives a remedy in the afirmative, (with-
out a negative, exprefled or 1mplied,) for a matter which was
actionable before by common law; the party may fue at
common law, andwave lus remedy by flatute, if he pleafes.
2 Inft. 200. 2 Roll. 4q.

A negative can'not be implied here.  The queltion wholly
depends upon the point, “whether itbe a right newly created,
“ ornotr”’ If it was, then it would receive its birth, dura-
tion and remedy from the {tatute ; and noother remedy could
be purfued.

But if there was an antecedent commonelaw right, the
common-law remedv, will remain; and the fiatute-remedy
can only be made uie of, by obferving the particular condi-
ticns which the adl preferibes.

The preamble of the ftatute, as it was originally bronght
in and went to the committee, was the fulleft affertion of
the legal property and undoubted right of authors at common

law, that could be: And there was no faving clavfe at all,
i the 2&.

When
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When that florid introduction was abridged, ’tis moft
probable, as the fact appears, that a faving claufe was guard-
edly inferted. ‘

‘The Univerfities had confiderable copy-rights.  Lord
Clarendon’s Hiftory was but lately publifhed by the Univer-
fity of Oxford: 1 believe the 3d volume did not come out
till 1707. They came out at different times.

The provifo, however, is general—¢ ‘T'hat nothing in
¢¢ this act contained, fhall extend either to prejudice or con-
¢ firm any right that the faid univer{ities on any of them,
¢¢ or any perlon or perfons have, or claim to have, to'the
¢¢ printing or reprinting any book or copy already printed,
¢ or hercafter to be printed.”

Ir there was not a common-law right previous to the fta.
tute, what is this claufe to fave? Not a right of publifhing,
to throw it into univerfal communion as foon as it comes out.
That was no more worth while, than the purchafing a copy
{ecems to me to be, if it is left unproteéted by the law, and
open to every piratical practice.

It has been faid, ¢ that this was inferted, That the rights
¢ which the univerfities or others had, under letters pa-
¢¢ tent, might not be affected.”

There can be no ground for this : For, the act does not
at all meddle with letters patent, or enalt a title that could
either prejudice or confirm them.

This provifo feems to be the effett of extraordinary cau-
tion, 1 hat the rights of authors, at common law, might
not be affeCed: For, if it had not heen inferted, I appre-
hend clearly, they could not have been taken away by con-
ftruttion ; but the right and the remedy woyld il remain,
unaffeéted by the ftatute. .

The repeated practice of the Court of Chancery, inen-
tertaining a jurifdiction by bills by injunclion, and for relief,
(as appears by many cafes cited,) cvidences the conftant fenfe
of the great lawyers in that court to be, ¢ “L'hat the flatute
““ did not ftand in the way of a gencral remedy upon the
“ original right.”

To this purpole, the cafes mentioned in Chancery after the -
expiration of the time given by the ftatute of 8 Queen A,
arc extremely material: And the authority of Lord Hard-
wicke, Lotd Zalboty Siv Fofeph Fekyll, or any other great
lawyer, fitting in Chancery, and deciding on a legal right,
for the fake of a more effetual relief given there, s as gond
an authority, as if they gave an opinion on that legal right,

futting i this Court,
H 2 They
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They have always been {o cenfidered ; and always fo cited.

In the very Iaft opinion but one, given in the Houfe of
Lords by all the Judges, (upos a limitation over upon dying
without iffue, Kelly v. Fowler, in Dom. Proc. in Fanuary
1768,) the cafes cited were almoft all of them determina-
tions in the Court of Chancery.

It is moft certain, that an injun&ion In nature of an in-
jundtion to fiay wafte, never is continged to the hearing,
where the Court is not ftronglv of opinion with the plain-
tiff : And if the cafe can not be varied at the hearing, the

{ame grounds upon which 1t is conttnued, muft be fuﬂiment
for a perpetual injunction.

And therefore where the defendant cannot vary the cafe,
he {fubmits, and the caufe ftops; unlefs the plainnft thinks
fit to go on for {ome further relief, befides the junhion:
or if the defendant is diffatisfied with the order continuing the
mjunction, he may appeal to the Houfe of Lords. And
many queftions are finally determined in that fhort way.

Upon the cafe of Ejre v. [Talker, Sir Fofeph Fekyl! granted
an injunction to refirain the defendant from printing The
Whole Duty of Msn; though the firft afignment that was
produced appeared to have l*cm made in Deccmber 16 57. It
was faid at the bar, ¢ That it muft be the new whole dutv
of man: and that it muft be within the time of the act.”
I have compared the title-pages of thofe two books  They
are very different: and the copy of the order of the t)th

of Fune 1735 fhews it 1o be the old one.  Dr. Hammond's
fetter to the bookfeller thews it to be that in 1637.

The anfwer given to the cafe of M1z v. P}:[Am , 28th of
Newember 1733, before Lord Talbot, for printing Pope’s and
Szift’s M ifccl[am“s, was, ¢ that this book of Miicellanies
was printed in the year 1727.”  But it was argued by the
counfel in Chancery, upon the foundation that many of the
parts of that Milcellany were printed fo long betare as to take
. it entirely out of the a&:; as  contells and diffentions at
Athens and ¢ Rome;” preditions for 1708 ;" Partridze’s
death, 1508 ;7 “ fecnuments of a Church of En{:;/m.rri’ man.’’
Lord Zalbst continucd the ijunétion as to the whole.

In Zenfon et ol. v. ITulker alias Stantsn, sth of ay 1739,
to reftramn the defendants from printing Iﬁ:far: s Paradife
Loft, the injuntion was granted by Lord Hurdaicke, on
Lord Aansficld’s motion, upon readmg the a{ﬁgummt i
1007 ; and acquiefced under.

In Tonfon v. Hralker and Merchart, joth of dpril 15752 ;
the bill had been Aled on 28th of N sember 1751, {uggefting

the
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the defendants had advertifed to print Ailton’s Paradife Loft,
with his life by Fenton, and the notes of all the former edi-
tions, of which Dr. Newan’s were the laft, in 1749, (Theie
laft notes were within the a&.) Upon a very folemn hearing
Lord Hardwicke granted the injunction : and 1t was penned
in the disjun&tive,—* to reftrain the defendants from print-
ing the life of < Milion, or Milton’s Paradife Loft, or Dr.
Newton's notes. ‘

Thefe cafes prove * that the Court of Chancery granted

injunctions to protec the right, on {uppofition of its being a
legal one.” :

And no injunéion was ever refufed in Chancery, upon the
common law-right, till a doubt was fuppoled to have arifen
in this court, from the cafe of Tonfon v. Collins (which was
then depending) having been twice argued, and then adjoura
ned to be argued before all the judges: the reafon of which
fias often been declared to be, not from doubts or diflerence
of opinion ; but merely from a fuppofition of collufion; and
which collufion was afterwards the caufe why it was neither
arpued nor determined. |

Upon the whole, I conclude, that upon every principle of
reafon, natural juftice, morality and common law ; upon the
evidence of the long-received opinion of this property, ap-
pearing in ancient proceedings and in law-cafes ; upon the
clear fenfe of the legiflature ; and the opinions of the greateft
Lawyers of their time, in the Court of Chancery, fince that
flatute ; the right of an author to the copy of his works ap-
pears to be well founded ; and that the plaintift therefore is,
upon this fpecial verdit, intitled to his judgment. And 1
hope the learned and induftrious will be permitted from
henceforth; not only to reap the fame, but the profts of their
tngenious labours, without intcrruption’; to the honour and
advantage of themfelves and their families.

M. Tuftice 2ates was of a different opinion from the two
Judges who had {poken before him. |

He faid he fhould ever be extremely difident of any judg-
ment of his own, when he had the misfortunc todiffent from
cither of lis brethren: and, after the very learned and
ingenious arcuments which cach of them had now delivercd,
he could not but feel, with particular fenfibility, the unequal
tafl he had now before him.

He regretted too, that in fo liberal a queftion, foimportant
to the litesary world, and a queftion of fo much expectation,
there {hould be any difagreement upon this bench.  Buthe

obicrved
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obferved, that if he thould happen to ftand quite alone in the
opinion he had formed, his fentiments would no way affet
the authornty of the decifion.

Whatever his opinion, however, might be; fitting in his
judicial capacity, he thought himfelf bound, both in this and
m every caufe, to declare it frankly and firmly.

After this very decent preface, he fpoke near three hours
m {upport of his opinion. It cannot therefore be expected
tbat I fhould give the very words which hefpoke: But 1 {hall
endeavour to convey the {ubftance of what he faid; though
not without fome injury to the compofition and language

It was to the following effect

The general queftion for the determination of the court,

15, “¢ whether, after a voluntary and general publication of an
author’s works by himfelf, or by his authority, the author has

a fole and perpctual property in that work ; {o as to give him
a right to confine cvery fubfequent pubhcanen to himfelfand
his affigns for ever,’

Before I enter into the particular difcuffion cf this queftion,
I will lay down one general pofition ; which, I apprehend,
can not be on either fide difputed :—** that in all private
compofitions, {1 mean the compofition of private authors, as
mntraﬂdiﬂingui{hﬂd from public prerogative copies,) the
tight oi publication muit for ever depend on the claimant’s
property in the thing to be publifhed.”  Whilft the fubjet
of publlcatmn continues his own exclufive property, he will
fo long-have the fole and perpetual right to publith it: but
whenever that property ceafes, or by any act or event be-
comes common, the right of publication will be equally com-
mon.

In delivering my fentiments upon this great queftion, 1
vwill purfue the fame method in which it was argued at the
bar, both in this, and in a former caufe between Tonfon and
Cclims : for, I detire (once for all) to be underftead as deli-
vering 1y opinion, upon the arguments of the counfel, and
upon mv own confideration of the matter; and not by way
of reply to any thing that has fallen from cither of my bro-
thers.

By the counfel, it was argued on thefe two points—1 ft, on
t’)c m*ncml principles of property ; and 2dly, on the peculiar,

or at latt the fuppoled uiage and Jaw of this kingdom,
Firft then, it was contended, * that the claim of authors

to 2 perpeiual copy-right in their works, 15 maintainable
upon the general principles of property.”  And this, 1 ap-

pr chend, Was a nece fary ground for the plaintift to maintain:
'for,
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foi, however peculiar the laws of this and every other coun-

try may be, with refpet to ternitorial property, I will take
upon me to fay, that the law of England, with refpect to all

perfonal property, had its grand foundation in natural law.

In fupport therefore &f this firft propofition, feveral plau-
fible arguments were ingenioufly argued by the plaintiff’s
counfel. In the firlt place, they c:b{'erved, property was de-
fined to be ¢ Fus utend: et fruendi;” and that an author has
certainly that right over his own produ&:ons

But this is a definition that merely relates to the perfonal
dominion of a proprietor, and not to the object: It refpets
" an acknowledged fubject of property ; not the object which
is prefumed to be fo; (which is now the queftion in difpute.)
Nay, it even fuppofes an acknowledged proprietor; and
merely defcribes the extent of his domimion. He who has
the property is the proprietor. But the dominion of a pro-
prietor cannot extend beyond the duration of the property:
No man can have that right beyond the juft bounds of his
property. And the po:nt contended by the defendant is,
¢ that a literary publication becomes no longer an object of
property ;¢ that a htemry publication becomes no longer
an exclufive private right

In anfwer to this, it was contended on the other fide,
€ that an object of property is value ; and literary compo-
fitions have their value, which is meafuied by the extent of
their {ale.”

I might here obferve, that it will be dificult to annex a
{pecifie value to incorporeal fentiments, when they are de-
tached from the manufcripts, and publithed at large.  From
that time, the value, with refpect to the author, depends
upon his right to the fole and perpetual publication of them:
And the great point in quedtion 1s, * Whether he is intitled to
that 1ight or not.” But laying this obfervation atide, mere
value, (all may fee,) will not deferibe the property i this,
The air, the light, the {un, are of value meftimable : But
who can claim a property in them ¢ Mere value does not
conftitute property, Property muft be fomewhat exclufive
of the claim of another.

It was therefore alledged, ¢ that a literary compofition is
certainly in the fole dominion of the author, till he thinks
proper to publifh it:” For, no man can lawfully take it from
him, or compel him to publifh againft his wall.

This1s moft certainly true. But this holds good no longer
than while it 1s in manufeript.

Here, the defendant has not meddled with the anthor’s

manufcnpt.
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manufcript.  The work was publifhed forty years ago. The
defendant has printed a fett of his own. He has not med-
dled with any property of the author’s; unlefs the very fiyle
and {entiments n the work were his.

1t was neceffary therefore for the plaintiff’s counfel, to ad-
vance this propofiton {and which was the only one that af-
felted the caufe) namely, ¢ That the author has a perpetual
property in the fiyle and ideas of his work ; and therefore
that he or ki- aﬁlgns will be for ever intitled to the fole and
exclufive right of 1t.”

It was argued, That invention and labour are the means
of acqalr.nrr property ; and that literary compofitions are
the ohjells of the author’s fole pains and labour: Therefore
thev have the fole richt in them.

If this argument is confined to the manufcript, it is true:
It is the objeét only of his own labour, and is capable of a
fole right of poflefion. But it is not true, if extended to
his idcas.

All property has its proper himit, extent, and bounds.
Invention or labour (be they ever fo great) cannot change
the nature of things ; or eftablith a right, where no private
right can poihbly exift.

“The inventor of the air-pump had certainly a property in
the machins which he formed: But did he thereby gain -2
property in the air, which is common to all? Ordid he gaul
the fole property i the abftra& principles upon which he
confiructed his machines And yet thefe may be ealled the
mventor’s ideas, and as much Ius {ole property as the ideas
of an author.

To extend this argument, beyond the manufcript, to the
very ideas themfelves, {eems to me very difhcult, or rather
quite wild. Indccd the invention and labour, which are
ranked among the modes of acquiring {pecihic property in the
fubiett xtfe:f are that kind of mvention and labour, which
are kunown by the name of occupancy. In that fenfe, in-
wntmn is defining or difcovening of a vacant property : And

tabour 1s the takma' pofieffion of that property, and beftowing
cultivation upon it. Property is founded upon occupancy.

But how is poffeifion to be taken, or any act of occupancy
to be afferted, on mere intellectual ideas? All writérs agree,
that no adt ef cccupancy can be aflerted on a bare idea of
the mind. Some 2&t of appropriation muft be exerted, to
take the thing out of a flate of being common, to denote
the acceffion of a proprictor: For, otherwife, how fhould
other perfons be apprized they are not to ufe it? Thefe a{c

aCtls
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alts that muft be exercifed upon fomething. Theoccupancy
of a thought would be a new kind of occupancy indeed.
By what outward mark muft the property denote approbation ?
And if thefe are void of that which the alt of occupancy
requires, it is a proof to me they cannot be the objet of
property. |

Here another doubt arifes, which 1 can not, I acknow-
ledge, anfwer—¢ At what time, and by what a&, does the
authors common law property attach ¢

The ftatute of Queen Ann very properly cbviated this, by
fixing the commencement of his property from the time of
publication ; firft, entering it at Stationers Hall. And in
the cafe of a mechanical invention, it commences from the
date of the patent.

But if authors derive their right from common' law, (a law
which has exifted from time immemorial, and therefore long
before the Stationers Conipany exifted, and can have no de-
pendance on the Stationers company,) the author’s right
will be the fame, whether he enters it in that book, or not.-

Where therefore does this idea of the author’s property
attach? In other cafes, as when the heir has a right to any
{pecies of property, it commences from his taking poffeflion.
An author is fully poffefled of his ideas, when they ar.{e in
his mind: and therefore from the time thefe ileas occur to
him; or from the time he writes them down, they are his
property. Then if another man has the fame ideas as an au-
thor, he muft not prefume topublifh them: he may be told thefe -
1deas were pre-occupied, and thereby becane private property.

It would be ftrange indeed, if the very act of publication
can be deemed the commencement of private property. Even
after publication, many thoufands may never fet their eyes
upon the hook: yet would not thefe have a nght to choofe
the {ame f{ubjedt? and may they not have the fame ideas
upon it ?

The improbability of their hitting upon thofe ideas is not
to the point, If they fhould occur to the author; he has a
right to publith them. Of this, I think, there can hardly be
a doubt. Yet property, fays Pufendorf, 1s a right by which
the very fubftance of a thing belongs to one perfon, fo that it
can not, in the whole, nor after the fame manner, become
another’s. And the digefts fpeak to the like cfledt.  Senti-
ments arc free and open to all: and many people may have
the fame ideas upon the fame fubject. In that cafe, every
one of thefe perfons to whom they independently occur, is

cqually poffefled and equally mafter of all thefe ideas; and
1 ha
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has an equal right to them as his own. Is it poffible then
that any one individual can have a fole and exclufive pro-
perty in thefe *

But there is one ground more upon which the plaintiff’s
counfel contended this claim of right; and which, at firit
fight, appears the moft fpecious of all. They endeavoured
to enforce this copy-right of authors, asa moral and equi-
table right ; and to fupport it by arguments calculated to
prove that 1t is fo.

For this purpofe, Mr Blackffone obferved that the labours
of the mind and produ@ions of the brain are as juftly inti-
tled to the benefit and emoluments that may aride from
them, as the labours of the body are ; and that literary com-
pofitions, being the produce of the author’s own labour and
abilities, he hasa moral and equitable right to the profits
they produce ; and s fairly intitled to thefe profits for ever;
and that if others ufurp or encroach npon thefe moral rights,
they are evidently guilty of injuftice, in pirating the profits
of another’s labour, and reaping where they have not fown.

This argument has indeed a captivating found; it ftrikes
the paffions with a winning addrefs : but it will be found as
fallacious as the reft, and equally begs the very queflion in
difpute. For, the injuftice it fuggells, depends upon the
extent and duration of the author’s property ; as it is the
violation of that property that muft alone conftitute the
injury. If therefore his property be determined, no injury
is done him. The queftion, therefore, is ¢ whether all the
property of the author did not ceafe, and the work become
open, by his own actof publication.” In that cafe, the
defendant cannot be charged with any injuftice ; but has
merely exercifed a legal right.  And however we may lean
to literary merit, the property of authors muft be fubject to
the fame rule of law, as the property of other men 1s go-
verned by. It is, therefore, as capable of being laid open, as
any other invention of zny other man’s: and if, by publica-
tion, it becomes common, (as 1 fhall obferve by and by,)
can the author complain of the lofs? Can he complain of
lofing the bird he has himfelf voluntarily turned out?

But it is infifted, ¢ that it con{cientioudly belongs to the
author himfclf, and his affigns, for ever; as being the fruits
of his own Jabour.”

“ That every man is intitled to the fruits of his own
Iabour,” 1 rcadily admit. DBut he can only be intitled to
this, according to the fixed conftitution of things; and fub-

je to the general riahts of mankind, and the general rules
' of
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of property. He muft not expe&t that thefe fruits fhall be
eternal; that he is to monopolize them to infinity ; that
every vegetation and increafe fhall be confined to himfelf
alone, and never revert to the common mafs. In that cafe,
the injuftice would lie on the fide of the monopolift, who
would thus exclude all the reft of mankind from enjoying
their natural and focial rights.

The labours of an author have certainly a right to a
reward : but it does not from thence follow, that his reward
is to be infinite, and never to have an end, Here, it is
afcertained. The legiflature have fixed the extent of his
property : they have allowed him twenty-eight years ; and
have exprefsly declared, he fhall have it no longer. Have
the legiflature been guilty of injuftice? Little caufe has an
author to complain of injuftice, after he has enjoyed a mono-
poly of twenty-eight years, and the manufcript ftill remains

his own property. 1t has happened in the prefent cafe, that
the author and his aflignee together, have enjoyed the emolu-

ment of this work between thirty and forty years: and the
plaintift il bas the manufcript.

If a ftranger had taken his manufeript from him, or had
furreptitioufly obtained a. copy of his work and printed it
before him, he might then complain of injuftice. And here
hes the fallacy of this fpecious argument : it was putas if the
author was totally robbed of the profit of his labour; as if
all his emolument was foreftalled, without fuffering him to
reap any emolument whatever.

In that cafe, it would be the highelt injuftice.  But when
no fuch intrufion has been made upon his property ; when
he and his afhgns have enjoyed the whole produce of his
Jabour for twenty-cight years together and upwards, what
grournd can remain for accudng the defendant of immorality ;
or for the author or his affigns to fay ¢¢ He is robbed of the
truits of his labour ?”’

It an author is permitted to enjay his property according
to the nature of it, he can have noinjuftice done him: and
if his fituation is fuch, that he can only difpofc of it as other
people can of their goods; or if lic can only difpofe of it for
the firft publication; can the author murmur, becaufe he
can difpofe of it only as other people can of their property ?
Shall an author’s claim continue, without hounds ot Limita-
tion ; and {or ever reftrain all the refl of mankind from their
natural rights, by an endlefs monopoly ? Yet fuch is the
¢laim that is now made; a claim to an exclufive right of
publication, for ever: For, nothing lefs is demanded as a

I 9 reward
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reward and fruit of the author’s labour, than an abfolute
perpetmty. ,_ _

Examples might be mentioned, of as great an exertion of
natoral faculties, and of as meritorious labour in the me-
chanical inventions, as in the cafe of authors. We have a
recent inftance, in Mr. Harrifon’s time-piece ; which 1s faid
to have coft him twenty years application : and might not
he mnfift upon the fame arguments, the fame chain of rea-
{foning, the fame foundation of moral right, for property in
his invention, as an author can for his?

If the public fhould rival him in his invention, as foon as
it comes out, might not he as well exclaim, as an author,
< that they have robbed him of his production, and have
iniquitoufly reaped where they have not fown?” And yet
we all know, whenever a machine is publithed, (be it ever
{o ufeful and ingenious,) the inventor has no right 1o i,
bat only by patent; which can only give him a temporary
privilege.

As therefore, this charge of injuftice depends upon the
extent of the author’s property; (for if no right is mvaded,
no injury 1s done;)—Let us now confider the general rules
concerning property ; and fee whether this claim will coin-
cide with any one of them.

The claim is to the f{tyle and ideas of the author’s com-
pofition. And it is a well-known and eftablifhed maxim,
(which I apprehend holds as trae now, as it did 2000 years
ago,) ¢ That nothing can be an objedt of property, which
has not a corporeal {ubftance.”

There may be many different rights, and particular dif-
tinct intereflls, in the fame fubjed ; and the feveral perfons
mtitled to thefe rights may be faid to have an intereft in
them : but the objects of them ali, the principal fubje&t to
which they relate, or in which they enjoy, muft be corpo-
real.  And tms, 1 apprehend, is no arbitrary ill founded
pofition ; “but a pofiticn which arifes from the neceffary
nature of all progerty.  For, property has {fome certain, dif-
tinct and {eparate pofieffion: the objedt of it, therefore,
muft be fomething vifible. I am fpeaking now, of the
obje® to which all rights are confired. There muft be
fomething vifible ; which has bounds to define it, and fome
marks to diftinguith it.  And that is the reafon why thefe
great marks arc Jaid down by all writers——It muft be
fomicthing that is vihbly and diftin@ly enjoyed ; that
which s capable of all the rights and accidents and qualiries

incident




LITERARY PROPERTY. 8

incident to property: and this -requires a fubfiance to fuf-
tain them.

But the property here claimed is all ideal ; a {et of ideas
which have no bounds or marks whatever, nothing that is
capable of a vifible poffeffion, nothing that can fuftain any
one of the qualities or inciderits of property. Their whole
exiftence is in the mind alone ;" incapable of any other
modes of acquifition or enjoyment, than by mental poffef-
fion or apprehenfion; fafe and invulnerable, from their own
immateriality : no trefpafs can reach them; no tort afle&
them ; no fraud or violence diminith or damage them. "Yet
thefe are the phantoms which the author would grafp and
confine to himfelf: and thefe are what the defendant is
charged with having robbed the plaintitt of,

In an{wer to thefe objetioms, it was alledged for the
plantiffy ¢ that there are many other inftances of incor-
poreal rights; fuch as all the various kinds of prefcriptive
rights and partial claims,” '

But the fallacy lies in the equivocal ufe of the word
¢¢ property ;”° which fometimes denotes the right of the
perfon ; (as when we fay, ¢ fuch a one hasthis eftate, or
that piece of goods ;) fometimes, the objett itfelf.

Here, the queftion is upon the objet itfelf, not the
perfon. Ireadily admit that the rights of perfons may be
incorporeal. |

But the queftion is now, ¢ Whether any thing can be
the object of proprietary right, which is not the obje&t of
corporeal fubftance.” And, for my own part, I know not
of any one inftance of any one right-which has nét refpect
to corporeal fubftance. Every preferiptive inheritance,
every title whatever has refpect to the lands in which they
are exercifed. No right can exift, without a {ubflance . to
retain it, and to which 1t is confined : i1t would, otherwife,
be a right without any exitence.

To get over this, it was faid, the profits of publication,
till they are received, are uncertain and cafual, and cannot
i themfelves be an object of property: they are alfo inci-
dental, arifing entirely from the matter which is publifhed.
‘The compofition therefore is the principal object of property;
upon which, all the profits depend, and which alone can
intitle the author to thofe profits: for, thefe, like the profits
of an cltate, depend upon the property in that perfon to
whom they arife.

1f the author will pretend to a perpetual right in thofe,

he
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he muft prove e hasa perpetual right to the ideas wh}ch
produced them.

Then the qucftion returns again, ¢ Whether, after pubh-
cation, the work continues {olely the author’s for ever.

Here, the maxim occurs which I mentioned before, that
nothing can be an object of property, which is not capable of
2 fole and exclufive enjoyment. For, property, as Pufendorf
obferves, implies a right of excluaing others from it.  For,
without that power, the right will be infi gniﬁcant It will
be in vain to contend that  that is your own,” which you
can not prevent others from fharing in.

Itis not neceffary, I own, that the proprietor thould al-
ways have the total altual poflefhion in himfelf. A potential
pofleflion ; a power of confining it to his own enjoyment,
and excluding all others from partaking with him ; is an ob-
je&t or accident of property.

But how can an anthor, after publithing his work, confine
1t to himfelf? If he had kept the manuf{cript from pubhca-
tion, he might have excluded all the world from pasticipating
with him, or knowing the fentiments it contained : but by
publifthing the work, the whole was laid open; every fenti-
ment in 1t made public for ever; and the author can never
reczll them to himfelf, never more confine them to himfelf,
and keep them {ubjed to his own dominion.

The quotation from the inftitutes relating to wild animals,
15 very applicable to this cafe. “They are yours, while they
centinue in your pofleflion ; but no longer. So, from the
time of publication, the ideas become incapable of being any
longer a fubject of property : all mankind are equally intitled
to read them ; and every reader becomes as fully poffeffed of
all the ideas, as the author himfelf ever was.

From thefe obfervations, this corollary, in my opmion,
(for 1 {peak only myv own {entiments,) does naturally follow:
¢« That the act of publlcatlon, when voluntanly done by the
author himfelf, is, virtually and neceffarily, a gift tothe pub-
he”  For, whan an author throws his work 1 mtn {o publica
{tate that it muft immediately and unavoidably become com-
mon, it is the fame as exprefsly giving it to the public. He
knows, before he publifhes, that this will be the neceflary
confequence of the publication : theretore he muft be deemed
to intend it. For, whoever does an alt of any kind whatever
defignedly and knowingly, muft of courfe intend every ne-
ceffary confequence of that act.  To which I might add,
that in every language, the words which exprels a publ,u:a-
tion of a book, exprefs it as giving it to the public. n

ut
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But in the argument, it was contended, * that the-author
gives nothing to the public, but the mere perufal of 1t; and
{till preferves the perpetual right to the work;” ¢ thatan
author’s publithing and felling a book is only like giving the
buyers fo many keys 1o a gate, or tickets to an opera;” that
¢ thofe were only given for the parties them{elves, but would
not entitle them to forge other keys or tickets.”

To this the anfwer is, I think, eafy and evident. If the
author had not publithed his work at all, but only lent it to
a particular perfon, he might have injoined that particular
perfon, ¢ that he fhould only perufe it;” becaufe, in that
cafe, the author’s copy is his own; and the party to whom it
s lent contraéls to obferve the conditions of the loan: but
when the author makes a general publication of his work, he
throws it open to all mankind.

“That is, then, very different from the cafe of giving keys
or tickets to particular perfons. The very condition of giv-
ing them is the exclufion of all other perfons. And thefe
keys or tickets give the party to whom they are given no
property to the land they pafs through, or to the Opera-
Houfe: they are given them for a particular time, and to

ive them a tranfient admiflion, a temporary privilege only.

t is hike an author’s lending his manufcript to particular
triends; who ftill retains the right over it, to recall it when-
ever he pleafes.

But when an author prints and publifhes his work, he lays
it entirely open to the public, as much as when anown
of a piece of land lays it open into the highway. Neither
the book, nor the fentiments 1t contans, can be afterwards
recalled by the author. Every purchafer of a book is the

owner of it: and, as {fuch, be has a right to make what ufe
of it he pleafes.

Property, according to the definition given of it by the de-
fendant’s counfel, 1s ¢ jus utendi ¢t frucend:.”  And the au-
thor, by impowering the bookfeller to fell, impowers him to
convey this general property: and the purchafer of the book
makes no ftipulations about the manner of uling it.

‘The publither himfelf, who claims this property, fold thefe
books, without making any contralt whatever.  What co-
lour has he, to retrench his own contraél, or unpofe fuch a
prohibition ?

Nothing lefs than legiflative power can refteain the ufe of
any thing, If the buyer of a book may not make what ufe
of it he pleafes, what line can be drawn that will not tend to
{uperfede all his dominion over it? He may not lend it, if he

15
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is not to print it; becaufe it will intrench upon the author’s
profits. So that an objeftion might be made even to hislend-
1ng the book to his friends ; for he may prevent thofe friends
from buying the book; and fo the profits of fuch fale of it
will not accrue to the author. I do not fee that he would
have a right to copy the book he has purchaled, if he may not
make 2 prmt of it: for, printing is only a method of tran-
{cribing.

With regard to books, the very matter and contents of
the books are by the author’s publication of them, irrevo-
cably given to the public; they become common; all the
fentiments contained therein, rendered univerfally common:
and when the fentiments are made common by the author’s
own 2, every ufe of thofe fentiments muft be equally com-
INno1.

To talk of reftraining this gift, by any mental refervation
of the author, or any bargain he may make with his book-
feilcr, feems to mequite chimerical.

It isby legal actious thatother men muft judge and direct
their condut: and if fuch actions plainly import the work
being made - common ; much more, if 1t be a neceflary con-
{fequence of the adt, « that the work is altually thrown
open by j it;” No private tranfaltion or fecretly-referved
claim of the aut‘mr can ever controul that neceﬂ'an,r confe-
quence. {ndividuals have no power, (whatever they may
wifthor intend,) to alter the fixed conftitution of things: a
man cannot retain what he parts with, If the author wilt
voluntarily let the bird fiy, his property is gone ; and it will
be 1 vain for himto fay ** He meant to retain” what i1s ab-
{olutely flown and gone. .

There is 2nother maxim too, concerning property ; ¢ that
nothing can be an obje&t of property, that is not capable of
diftinguifhable proprietary marks.”

‘The principal end for which the firft nftitution of pro-
perty was eftablifhed, was to preferve the peace of mankind ;
which could not exift in a promifcuous {cramble. There-
fore 2 moral obligation arofe upon afl, * that none fhould
intrude upon the pofleflion of another.” But this obliga-
tion could only take place where the property was diftin-
guithable ; and every body knew that 1t was not open to
another, Mankind muft have a knowledge of what is their
duty, 111 order to obferve it by abftaiming-from every viola-
tion of it; the breach of a duty muft be wilful, to make it
criminal.

It was neceflary, therefore, that every perfon fhould Pavc

ome
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fome indicta, fome diftinguifhing marks upon his property
to denote his being the proprietary therein: For, hard
would be the law that fhould adjudge a man guilty of a crime,
when he had no poffibility of knowing that he was doing
the leaflt wrong to any individual.

Now where are the dicca or diftinguithing marks of
ideas? what diftinguifhing marks can a man fix vpon a fer
of intelleCtual ideas, fo as tocall himfelf the proprietor of
them? They have no ear-marks upon them ; no tokens ofa
particular proprietor.

If the anthor’s name be inferted in the title page, that is
no reafon : For, many of our beft and nobleft authors have
publifbed their works from more generous views than pecu-
niary profit.  Some have written for fame and the benefitof
mankind : others have had {uch pecuniary views, only for a
time ; and have afterwards left their work open to all man-
kind.

On the other band, if the author’s name was omitted in
the title-page, he might equally infift on the claim: For, if
the property be abfolutely his, he has no occafion to add his .
name to the title-page. How is it to be known, when'
fuch a fort of property is abandoned? In all abandonments,
two circumftances are neceffary ; an actual relinquifhing the
poffefhion, and an intention to relinquifh it.  But in what
manner is the poffeffion of intelletual ideas to be relin-
quithed? Or how is the intention of relinquifhing them to
be manifefted? Mere mental ideas admit of no actual or vifi-
ble pofleffion ; and confequently are capable of no figns or
tokens of abandonment.

‘The legiflature had plainly this objedtion in view, when
they penned the flatute of Queen Aun, to give authors a
temporary property in their works, Lor, in the preamble,
it is faid—*¢ Whereas many perfons may, through ignorance,
offend againft this act; unlefs fome prowfion be made,
whereby the property in every fuch book as is intended by
this act to be fecured to the proprietor or proprietors thereof,
may be afcertained ; be it therefore enadlted, that nothing in
this act contained fhall be conftrued, &c. unlefs the title to
the copy of the book be entered in the regifter-book of the
Stationers Company.” And from that regifter-book any per-
fon may fec whether the author intended to make a property
of his work ; and they may {ce the duration of fuch property:
for the property 1s to commence from the publication of the
work, provided it be fo regularly entered as the alt requires,

But if authors have a right at common-law, they need not

Vou. II. K enter
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enter their books at all with the Stationers Company: they
may wave that. And in cafe they do not enter them, by
what marks, then, muft this property in ideas be diftinguifh-
ed? And how will the difficulty encreale, if the property ex-
tends not only to fourteen, or twenty-eight years, but for
gver !

Therefore it appears to me, that this claim of a perpetual
monopoly is by no means warranted by the general principles
of property : and from thence ! fhould have thought that it
could not be a part of the common law of England.

But I will now confider the fecond general ground, upon
which this perpetual copy-right was argued at the bar;
namely, the fuppofed uiage and law of this kingdom.

Under this head, it was contended, ¢¢ that the right of an
author to the {ole publication and perpetual monopoly of his
works, though it were not maintainable on general princi-
ples, is yet a kind of cuftomary property, a right that has al-
ways been allowed and {upposted in this kingdom,”

If it was fo, it is ftrange that in all our laws, where every
kind of property is fo much difcufled, a claim fo extenfive as
this, is not abfolutely eftablithed. And yet it was admitted
by the plaintiif’s counfel, *¢ that they could not produce any
one determination in a court of Jaw, that had eftablithed any
fuch kind of property.” They attempted, however, to fet
up fome extraordinary {ubftitute, to fupply this deficiency.
The ficft was the hinding in the fpecial verdi€t, ¢ that before
the reien of Queen 4, it was ufual to purchafe from an-
 thors the perpetual copy-rights of their beoks, and to affign
the fame from hand to hand, for valuable confiderations ; and
to make them the {ubject of family-fettlements,”

A defcription thus painted, wath the {triking ideas of pur-
chafe and family-pofleflions, may, at firlt fight, dazzle the
eye, and catch our paffions : but, when nearer looked at, and
fairly viewed and examined, we fhall find it nierely an illu-
{ion.

‘There are but two lights, in which it can be applied to the
prefent queltion : either, ift, as eftablifhing a cuftomary pro-
perty, in fact; or 2dly, as thewing that there was a general
1dea or notion of {uch a right, antecedent to the ftatute of
Queen Ann.

With refpect to the former—It is impoffible that it can
eftablith any coftomary claim. It is no ufage of which the
Iaw can take notice ; being merely an allegation of particu-
lar contracts which fome individuals have made before the
rcign of Queen 4. Whereas, to conftitute a legal cuftom,

1t
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it muft have thefe two qualities: firft, a cuftom muft impors
fome general right in a diftri&, and not a few mere private
acts of individuals ; and, in the next place, fuch cuftom muft
appear to have exifted immemorially. All culloms operate
(if they bave any operation) as pofitive laws. The mere faét
of ufage will be no right at all, m itlelf: but when a cuftom
has prevailed from time immemorial, 1t has the evidence and
force of an immemorial law.,

If the cuftom be general, it is the law of the realm; if Jo-
cal only, it is Jex Jocz, the law of the place.

Now, all laws are general, as far as the law extends; and
all cuftoms of England ave of courfe immemorial. No ufage,
thercfore, can be part of that law, or have the force of a cuf-
tom, that i1s not immemorial.

Here, no fuch general or immemorial. ufage is fuggefted
this finding is merely an allegation of particular contralls
made with particular individuals before the reign of Queen
Anan, __ ' ‘

So far, it is true, appears upon this finding, ¢ That prior
to that reign, copies have been purchafed for valuable confi-
derations, and made the fubject of family-fettlements.”—But
how long before? Whether one hundred years, fifty years,
or ten years, is not ftated.  Very certainly, it could not be
immemorial : for, the art of printing was not known in this
kingdom ; till the reign of £d. IV, Therefore thefe contralls
could not be derived from the ancient immemorial law of the
Jand : and, confequently, they could not create a fpecies of
property which was unknown to that law.

[t is indeed impra&ticable, to draw any inference from fuch
a propofition as this is.  For, the verdict does not find ¢ that
thefe rights were ever enforced againft ftrangers.” "T'he par-
ties would undoubtedly acquiefce in the agreement: and the
families on whom they were fettled would not rejecta fettle-
ment, however chimerical. But, unlefs it was fhewn that
thefe claims have been enforced againtt {trangers, no private
contra@s or family-fettlements can impofe a law upon the
public.

Itis faid, ¢ They ferve to fhiew there was a general idea
and apprehénfion of the cxiftence of fuch a right, before the
flatute of Queen Am.” Admit the idea had been ever fo
general ; what are we thence to infer? If the ideas and fenti-
ments and apprehenfions of individuals were fufhcient ground
whereupon to eftablith a fpecies of property ; what a vall ex-
tent would this carry it to

Immenfe ideas of property were raifed in the South-fea
K2 flock,
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{tock, in the year 1520. In that year, innumerable rights
of this kind were bought and fold; and thefe tranfactions
paffed tetween parties whofe ideas were as fanguine as any
authors could be ‘¢ that the ideas they fold were real pro-
perty: and yet the fubjets that were {old were, in truth and
fact, no real property.

The good-will of a fhop, or of an ale-houfe, and the
cuftom of the road (as it is called among carriers,) are.con-
ftantly bargained for and fold, as if they were property.
But what are thefe ¢ Nothing more than the good-will of
the cuftomers, who may withdraw from them, the very next
day, if they pleafe. The purchafer of this cuftom or good-
will gains no certam property in 1t; he has no power to
confine it to himfelf, nor can he ufe any power to prevent
other people from gaining the cuftom. ltisan advantage,
ndeed, fo far of fervice, as it gives the purchaler a priority
for cuftom. And fo it is in the cafe of the publication of a
book : it gives a priority, and getsa fet of firft coftomers.
But none of thefe cafes can eftabhifh an abfolute, perpetual,
exclufive property.

Whatever ideas individuals may form, or however they
may trafick among themfelves in imaginary claims, they
cannot affect the real right of the public, who are no parties
to fuch contradis: they cannot create law.

It 15 awell known maxim in our law, ¢ that no man
can by any device whatever, create a new confequence out
of an eftate, or mnovate upon the law of the land.” He
cannot annex to his cffate any novel conditions that are
incoenfiftent with the nature of the eftate: much lefs, can
the alls or interefis of individuals abridge the public of their
nateral nght, or cftablifh monopolies.

The next arguments urged in favour of this claim, were
the two by-laws of the Stationer’s Company ; the former,
made In rcuff 1651 5 the latter, in Aday 1694 : the former,
recognizes it. It 1s material to attend to the words of this
bv-law. It afferts, that divers of the members of the com-
pany had great part of their cfiates in copies ; and that by
the ancient ufage of that company, when any books or
copics were entered in their regifter to any of the members
of that company, {uch perfons were always reputed the pro-
prictors of them, and ought to have the fole printing of
them. The nest is the fame, only with this additional
entry {aiter thefe two recitals, and reciting ¢ that the copics
were conftanily bargained and fold, amongft the members
of the company, as their propesty; and devifed to the

| ' B children
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children and others, for legacies, and to their widows, for
their maintenance;” it i1s ordained, that when any entry
fhall be duly made of any book or copy, by or for any mem-
ber of the company; in fuch cafe, if any other member
thall, without the licence or confent of the member for or to
or by whom the entry is made, print, import, or expofe to
fale, &c. they fhall for every copy forfeit twelve pence.

"The view of inferting thefe by-laws in the fpecial verai&,
was, fitft, to draw from the preamble, fomething in favour
of copy-rights; and, in the fecond place, to {hew that thefe:
nights were proteCted by thefe by-laws.

With refpe&t to the furlt Whatfoever thefe by-laws,
have or might have fuggefted in favour of this claim, thev
would be certainly no evidence atall, They are confined
to the members of that company, and could not be rcad
againft the prefent defendant, who is no member of their
company, nor fubje& to their by-laws. They are confined
too to fuch books as arc entered in the regifter-book of that
company by to or for fome member of the company: and
this is founded on the ancient privilege of that company;
and can only affet their own members.

So pecuhar a claim is fo far from being a proof of a com-
mon law right, that it is an argument agamft it. Ior, if
{uch a right cxifted by the common law of the land, it could
not be {poken of as fubfifting only by ufage of the company.

But we are on a queftion of law : and that is only to be
determined on legal principles, and not upon the allegation
of a particular fet of men, Here is a queftion, ¢ Whether
this or that article of property belongs to 4, or B.” And
upon a general queftion, ¢ Whether fuch a thing is the
fubject of property, or does freely belong to all,” it is the
law that muft determine ; not the by-laws of the Com:pany
of Stationers.

It would be ftrange indeed, if this great point which the
Courts of Law have thought fo arduous to determine, were
to be decided at laft by the opinions and refolutions of the
Stationer’s Company.

With refpe& to the fecond view of inferting thefe by-
Laws in the fpecial verdi€t; namely, ¢the fhewing that
thefe rights of authors were prote€ted by thefe by-laws”—
Thele by-laws feem as deficient in this view, and as litele
capable of eftablithing this point, as they were in the former
view, and 1 fupport of the right itfelf.

‘Thelfe by-laws, n the firlt place, have no relation to the
ciaims of authorfhip. The copics they refer to; are only

thofe
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thofc copies which particular members of the Stationer’s
Company had the privilege to print; cither by patents to
themfelves, or by licence of the Stationer’s Companv In
the next plnce, they do not give protection, they do not
pretend to give proteCiion, to any but thofe of their own
company. 1he ofience of infringmg thofe rights, and the
penalties inflicted, are confined to their own members only:

and the penaity 15 given to the company themfelves. The
whole is nothing more than a cerporate regulation of their
own cornpany. JMany membersof that company were pof-
feficd of copies; and others, of particular allotments from
the Company for the {ole printing of their own bouks : and,
to preferve proper order amongit thenufelves, the books, that
each member was allowed to print, were entered in their
regifter; that every one’s claim might be known among
themfelves, and they might not mtrude upon each other’s
right.

But thefe entries and by-laws extended no further than to
the members of that company. No author whatever had
from them, the leaft preteniion to copy-right.  And even
thefe members themfelves could have no redrefs againft
firangers; but only amongft themfelves. Thefe by-laws
prm:ded rio remedies againit other perfons: nor indeed had
the Company a right to 1mp0fc their reftrictions on any but
their own badv. “Where then is that copy-right of authors,
which thev plead for? Or that general pmte&:an which
i .Je by-laws have been imagined to afford to them ?

But cther things were urged at the bar, and feveral other
matiers were fubftituted, to account for the want of judicial
dhterminatims in favour of this claim; as, the charters of
the Stationer’s Company ; two proc]am iions of H. VIII.
and Queen Aary; two decrees in the Star Chamber; two
ordinances made in the me of the ufurpation; and the
Leenting 2&tof 13 & 1120t C. 11

Thele ettr:mrmnary aCts of ftate were quoted as giving
pro rection to copv—r:ﬂhts, and to account for the wantof
judicial determinations.  But none of them, except the fta-
tuie, come regularly before us; {o that we can properly take
notice of them.

If thefe were material to the deciding this qucﬂion, they
fhotld all, I apprehend, except the hicenfing act ot C. 11,
have hee 3 found by the Jurv. For, all the reft are parti-
celar inlruments; and if admifhible at all, they were matter
of evidence, and not of law ¢ they could not come properly

before
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before us by way of argument, from the bar; nor can we
regularly take notice of them, upon the bench.

But 1 mention this.merelyfor the fake of precedent and
regularity ; meaning, at the fame time, to wave all objec-
tions of this fort, and to coniider the feveral inftruments.
them{elves.

Firlt, As to the charters of the Stationer’s Company—
The chief {trefs was laid on the claufe in the charter of 36
C. 11. which mentions the proprietors of copies entering
their hooks or copies in the regifter book of the Stationer’s
Company ; and declares that they fhould thereupon have the
fame right as had been vfual for one hundred years paf.

But the proprictors of books and copies to whom this
refers, were merely thofe members of the Stationer’s Com.
pany, who had the fole printing of books by patent. And
we {ee by their by-laws, they claim for themfelves and their
members a peculiar privilege in copics. And there is an
ancient ufage of the Company referred to and confirmed, as
the ufage which exifted for one hundred years paft. It is
not pretended, that {fuch right exifted immemorially, And
whatever thele charters may have {uggefted, no charters
from the Crown, and confequently no exprefhions in fuch
charters, could affect the general rights of the fubjeét.  And
it would be ftrange indeed to infer ufage of law, from grants
made to the Stationer’s Company.

When the prerogative made fuch extraordinary ftrides as
it did at that time, the Company were empowered to fearch
the houles of all printers and bookfellers, and to feize all
books that were contrary to any ftatate then made or that
fhould be made, &c.

Are we therefore to conclude, or could we draw any
deductions (cither legal or hiftorical) that fuch fearch,
feizings or imprifonments could be legal in themfelves? And
as to the prote€tion thele charters gave to copy-rights—they
do not pretend to extend to any claim of copy-right ; bur,
to fuch perfons only as fhould enter their books in that
Company’s regifter.  But if anthor’s had any common law
right, it would be equally good, whether they entered them
there or net: for, fuch entry cannot extend nor abridge
that right, if they really had it.

The mftitution ¢ that all books {hould be entered in that
regifter,” was merely political : the defign of it was, to {up-
prels feditious, heretical or immoral books. "The inferting
in thefe regifters the claims of patentees or any others, was
an original inftitution of the Stationer’s Company, and tix-

tended
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tended no further than their own members. With refpect
to all others, thefe privileges extended not to them: This
concerned merely their own government: And their own
by-laws could notextend further than theirown community.

The two proclamations were iffued, one by H, 8. (as del-
potic a Prince as ever fat upon the throne;) tne other, by
his bigotted daughter Queen Aary; and relate to other pur-
poles. The former was a general proclamation againft the
printing any books what{oever without a licence : And that
of Queen Aary, from printing what fhe called heretical
books.

What have thefe to do with the copy-right of authors?
thefe exclufionsextend as 1auch toone, as toanother: if the
book was offenfive, it was indifferent to the Court, whofe it
was. ’

The patents cum prionlegio granted the book to particular
pesfons, for acertain term of years.—From hence it was faid,
“¢ 1t was no ionovation in authors to claim this exclufive
r:;ght.” The patents that were afferted in this part of the
arguments, were taken from Ames’s T ypographical Antiqui-
ties; and were fo arbitrary grols and abfurd, that one would
not have expected fuch a quotation.  Grezvte had a_patent for
the primer of Saliffury Ufe; Saxton, for all maps and charts
of Eugiund; and Tallis and Birde, and alfo Adorley, for
the printing of mufick; and Simeoke, for all things printed
on one fide of a fheet, or any part of a fheet; provided
the other {ide was wihite paper. In all thefe patents there
were penzlues inflicted ; and they had power given them to
feize books, and fearch houfes. They are too grofs, to be
argued from : but they exclude all netion of proprietary right.
The grant was given to the printers themfelves, without any
regard tothe authors, or new compofitions. The very name
of being patents to printers, and the limits fixed, fhew that
they exclude all ideas of a literary right, and a property {ub-
{1fting in the author.

Next, we are told of fome proceedings in the Star-Cham-
ber ; a Court the very name whereof 1s {fufhcient to blaft all
precedents brought from it. But I will do the gentlemen
the juftice to fay, tacv did not mean to adduce them asauatho-
ntics; but to apply them as Ihftorical anecdotes in their
favour. |

It was {aid, in cne of thefe decrees, That no perfon fhould

- print any book, work, or copy azainit the true intent and

meaning of any letters patent, or prohibition of any known
lzw of England, or other ordinances laid down for the good
government
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government of the Stationers Company, &ec. And thi de-
cree was afterwards by the command of 7ac. 1. ordered to be
put in execution,

In 1607, it was ordered by a decree, That no perfon
{hould print any book, which the Stationers Company fhould,
in their books, prohibit; and which that Company fhould,
by letters patent, have a right of printing.

Such were the edi€ts of that imperious Court, And is it
poflible to.apply this defpotic decree to the legal right of au-
thors, in any light? Tyrannical and illegal as the Star-cham-
ber was, the fole jurifdiction they poffeffed was in criminal
matters refpecting books; and thefe only, (as their decree
mentions,) in fuch as were bad.

They confidered all infringements of patents and grants of
the crown, as contempts of royal authority; and on “that
idea they fupported any patent the crown thought proper to
grant, For, as lord Coke obferves, ¢ Such boldnefs the mo-
nopolifts took, that often at the council-table, Star-Chamber
and Exchequer petitions, informations and bills were pre=
ferred, pretending a contempt for not obeying the command-
ments and claufes of the faid grants of monopolies, and of
the proclamations concerning the fame.” For preventing
which mifcief, Lord Coke fays, that branch of the ftatute
was added, which direCls, ¢ That all grants of monopo-
lies fhall be tried and determined by and according to the
common law.” In that of 21 Fames the Firft, a provifo
was contained, ¢ that it fhould not extend to any patent of
privilege coricerning printing.” Therefore, as to thefe pa-
tents, the Star-Chamber continued the fame ufurped power
of injoining obedience, and punifhing contempts.

But the decrees of this arbitrary Court can not be applied
either judicially or hiftorically, to civil cafes, or (more par-
ticularly) to the prefent Cafc.

Of fuch kind of patents the Stationers Company were the
ingroffers,  Some affumed claims and authoritics were allow-
ed to them, for the printing the particular books. They
were of fervice to the ftate in {upprefling any {editious books:
And fo that authority in them (however unwarrantable in
itlelf) was preferved to them ; and the Star-Chamber fecured
it to them.

By the charter of Queen Mary, the Company of Stati-
oners were made a kind of litcrary conftables, to feize all
books that were printed contrary to the ftatute, &c. And,’
as Mr. Yorke obferved in arguing the cafe of the Univerfity of
Gambridge v, Bafkett, when once the company wero made

Vo L, II L ablolute
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abfolute, they attempted to execute fuch outrages that no
body conld fubmit to. And the Star-Chamber {upported
them, and infifted upon obedience to the Stationers Company
No book was allowed to be printed, till it was entered in
their regifter: and confequently, they might ftop whatever
publication they pleafed. The Star-Chamber was equally
zealous in {upporting the interefls, as the powers of that fa-
vourite Company of Stationers: And therefore they exerted
the terrors of their authority to enforce the privilege which
had been granted to them or to any of their members, by
patents or charters from the crown. And this they did, un-
der their criminal jarifdiction, by affuming a power, i vir-
tue of it, to punifh for difobedience to the patents and royal
eranis, which they were poflefied of.

They did not otherwile interfere; where there was no
grant or prohibition, to give them a colour for it. That
Court, with all their extravagance, extended their junidic~
tion in this matter, only to the grants of the crown, ortothe
ordinances of the Stationers Company. Can this, then, be
any proof at all of the inherent right of aathors in the co-
pics of their works? A right, which if it exifts atall, 1s
an original independent right. Do thefe decrees ferve for
the proteCtion of {uch rights of authors? Are they fo con-
clufive, as to account for and {upply the want of any other
determination in their favour; when the whole right which
was the fubje@-matier of them, is confined to the Stationers
Company, or to thofe that had patents from the crown ¢

‘The next favourite topic of the plaintiff’s counfel was the
crdinances made by the Houfes of Parliament. But they
were calculated to political views; except what related to
the Stationers Company : and no protetion is given by them
to the copy-rights of authors in gencral.  What related to
the Stationers Company is adapted to the particular privi-
leges of that companv and its members. The ordinance i
1649, 15, © That no perfon fhould print or reprint any book
or part of 2 book that was granted to the Stationers Com-
pany, without their confent ; Enr any book or part of a book
which was entered in their books to or for any member of the
company, without the confent of the owner, &c.” The
defign was to flop the publication of thofe papers which the
royalifts publifhed. |

The title of the other ordinance was for ftopping unlicen(-
-ed, {candalous publications, &c:” And therefore it enatted,
“¢ that no book thould be publithed, unlefs it was approved
by the licenfer.”  And by the fame ordinance, the Stationers

Compuny
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Company were authorized to fearch for all unallowed print-
ing prefles employed in printing unlicenfed books, &c. and
likewife to apprehend all authors, &c. |

The whole of thefe ordinances, from tbe beginning to the
end, were adapted to the fame political views; except that
particular claufe which is entirely confined (like the Star-
Chamber decrees) to the privileges which had been granted
to the Stationers Company; and the particular claims of their
members,

But there is not a claufe that ftates or protects the copys
right of authors. '

The ftatute of 13 & 14 C. Il. e, 33. (the licenfing-alt,)
was next mentioned at the bar: and the plamuth’s counfel
argued that it contained a recognitionof the copy-right, and
{fuch a protection to authors, that they necd not to leek any
other. lu proof whereof, three claufes of that alt were
quoted. In the 18th feftion, 15 a provifo to {ave the rights
and privileges of the univerfitics touching the licenfing or
printing of books. By the third {ection, no private perfon
may print any hook, unlefs it be enteted in the Stationers
Company’s regifter-book, and licenfed, &c. The twenty-
third fection contains a provifo to fave the rights and privi-
leges of particular perfons who have grants from the crown,
according to their refpective grants. |

But how will thefe claufes avail thofe authors who are not
members of the Stationers Company, nor have any particular
grant of an exclufive privilege? or if the author had failed
to enter his book in the regifier-book of the Company of Sta-
tioners, what relief or redrefs could he have had ¢

For my own part, [ cannot colle(t from any of thefe fe-
veral inftruments, any authorities that favour the prefent
plamtiff.  They were no {fecurity to the copy rights of au-
thors in general : nor can they account for the want of legal
determinations in favour of the plaintift’s claim. The pa-
tents were enormous {iretches of the prerogative, to raife a
revenue, and to gratify particular favourites, without the leaft
regard to authors and new compofitions. And all the reft
of thele authorities were founded on political views, to pre-
vent (as they declare) heretical and{editious publications, &c.
And the orders ¢ that ali books fhould be entered in the re-
gifter of the Stationers Company,” were to preventimproper
publications; and have no view to cftablifhing the right of
copy toauthors. The innocence or delinquency of thie work,
and not any private property in the authors, were the obje&
of their inquiry. 1f the liccffcr* did not approve the copy,

2 he
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he could flop the author himfelf from publifhing his own
compofiton. ‘The inftitution of the licenfer’s office was, to
guard againft improper political publications.

. The by-laws of the Statiqners Company prote& none byt
their own members.

What fecurity then were al] thefe inftruments for the
copy-right of an author?

I might alfo obferve upon all thefe inftruments, that thefe
exprefs prohibitions plainly imply ¢ that authors had no pro-
teCtion at common law :” for, if they had, it would have been
alone and of itfelf, a competent prote&tion to them ; and all
thefe prohibitions would have been needlefs.

1 am now come to the laft refort of the plaintiff’s counfel
for {upporting their claim: and that is, the injunctions that
have been granted by the Court of Chancery.

Great attention and refpe& is undoubtedly due to the de-
cifions of a Lord Chaucellor: but they are not conclufive
upon a court of common-law. Had thefe injunctions (which
were only temporary) beem perpetual, they could have no
effeCt on a Court of common law, in acommon law queftion,

The common law of England muft direét the determina-
tion of a common law queftion. By common-law determin-
ations we are bound ; and to them we mulft always adhere :
for, thefe are the proper conftitutional declarations of the law
of the land. They are fo confidered, even by the Court of
Chancery 1tielf. When any doubt arifes in a caufe in equity
concerning a point of common law, it is ufually referred to
the determination of a Court of common law. The very
cafe now before us is fent hither for our determination, be-
caufe it is a queftion of common law. But the Courts of law
never apply to a Court of Equity for their decifion, in a
eommon Jaw queftion. When the Court of Equity appeals
to us, as a Court of Law, by reafon of its being a common
law queftion, it would feem a little firange, if we fhould go
back to that very Court, to inquire their opinion upon it;
or, 10 other words, if they fhould anfwer the queftion they
put to us, by making the very fame inquiry of them. Yet
that would 1n effet be the cafe, if we were to form our de-
ciion of this queftion, upon the arguments and decifions
made in the authonties that have been cited: It would be
grounding ourdecifion upon what is no judgment or authority
at all.  Thefe injunClions were but temporary {ufpenfions,
‘ till the rights fhould be determined;” and none of them
contain any exprefs decifion whatever.

It was faid at the bar, ¢ that thefe injunétions were acqui-

| - efced
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efced in, bythe defendants.” But no acquiefcence of the
parties can alter the law. The Court of Chancery could
have reafoned and concluded from thefe arguments, as well
as we: and they would hardly with us to draw dedu&ions
from their own decifions. Their fending the caufe to usis
a decifive proof *¢ that the Court of Chancery, who granted
thefe injuntions, confider this matter as unfettléd.” And
in the cafe of Millar v. Donaldfen, which was a cafe depend-
ing upon common law, Lord Northington would not deter-
mine the point; but left it to be confidered as a queftion of
common law. -

It is plain, then, that after all thefe injuntions, the grand
queftion itfelf is fhill, even in that Court, confidered as an
undecided point.

But as the plaintiff’s counfe] relied fo much upon them, 1
think it a due refpet to the gentlemen, to examine particu-
Iarly the injunctions themlelves ; and fee whether they have
any fort of influence nupon the queftion before us, or not.

It is unneffary to comment particularly on every injunction
that has been mentioned. 'They may he reduced to thefe
three clafles; 1ft, Caufes on private trelpales; furreptitioufly
or treacheroufly publifhing what the owner had never made
public at all; nor confented to the publication of ; 2dly, Cafes
expreflly grounded upon the ftatute of Queen 4wy, and with-
in the terms which that ftatute has granted ; and gdly, Cafes
on patents from the crown for the fole printing whatis called
prerczative copies.

Of the firft clafs, were the cafes of #ebl v. Rofe, Pepev.
Curly Forrefler v. Waller, the Duke of Queenfbury v. 8$heb -
bearc—rthey have been all ftated. [ will not reftate them ;
hut only obferve that in all thefe cales the publications wese
furreptitious, againt the will of the owner, before he had con-
fented to the publication of them: and, as fuch, they will
have no eflet upon the prefent queltion.

Moft certainly, the fole proprictor of any copy may deter-
mine whether he will print it, or not.  If any perfon takes
it to the prefs without his confent, heis certainly a trefpafler,
though he came by 1t by legal means, as by loan or by devo-
lution : for, he tranfgreffes the bounds of his truft ; and there-
fore 1s a trefpafler,

Ideas are free. Bug while the author confines them to his
ftudy, they are like birds in a cage, which non¢ but he-can
have a right to let fly: for, till he thinks proper to emanci-
pate them, they are under his own dominion.

" It s certain cvery man has a right to keep his own fenti-

ments,
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ments, it he pleafes: He has certainly a right to- judge
whether he will make them public, or commit them only 10
the fight of his friends.  In that ftate, the manufcript is, in
every fenfc, his peculiar property; and no man can take it
from lum, or make any ufe of it which he has not authori-
zed, without being guilty of a violation of his property. And
=s every author or proprietor of a manufcript has a right to
cetermine whether he will publith it or not, he bas anght to
the firft publication : and whoever deprives him of that pri-
onty 15 guilty of a manifeft wrong; and the Court have a
night to {topit. But this does not apply to the prefent quef-
tion; this author had publithed it many years, and received
the profit of 1t.

The fecond clafs of injunétions, in the manner I ranged
them, relates to injun&ions on the flatute of Queen Aun.
The cafe of Kuapton v. Curl, Eyre v. Walker, Motte v.
Faulknery Gill v. Foileoxy, Tonfon v, IWalker, were all the in-
junctions, I think, that have been cited, which fall in this
divifion.

Asto the cafes of Nelfow’s Falts and Feftivals, and the
Whole Duty of Man, 1 thall let them remain with the ob-
fervations that have been made upon them by iny learned
brothers ; with this additonal one, that let the injun&ions be
what they may, they were only till the hearing, without any
final decifive judgment.

There had appeared fome doubts, (for I have feen copies
of all thoie injunctions that were {tated i the plaintiff®, bill)
as to the Whole Duty of Man ; becanfe the copy-right was
entered in the Stationers reyifter by the plainuft himfelf. In
1725 he fled his hill, and founded it upon the flatute of
Queen Aun: (whether miftaken, or not, is not at all the
queftion.) And in the cafc of Nelfor’s Fafts and Feftivals,
there 1s the like allegation, * That it was cntered in the Sta-
tioners Company’s regifter.”  But, as I do not apprehend
that either of them will very materially affect the prefent
queftion, for the reafon 1 fet out with in the general obferva
tions [ have made ; I fhall not fay any more of them ; but
Jeave them with the obfervation my brethren have made upon
them.

But with refpect to Az:dron’s Paradife Loft, I muft men-
tion what 1 have {een in a note of Lotd Hardwicke’s. It
feems from that, that the injunétion was founded on Dr.
Newton's notes, only.  For, his Lordthip {aid ¢ that at firft
he was inchined to {end the caule to the judges, to {ettle the

point of law: but, as Dr. Newismn's notes were mansfeltly
withia
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within 8 Zun, he would grant an injunétion to them, with-
out deciding the general queftion of property-at common
Jaw.” -

But from thefe injunctions the plaintift’s counfel deduced
this argument, in their application of them to the prefent
cafe, ¢ That all thefe injunclions granted fince the ftatute
were founded on a fuppofed property in the vefpetive
plaintiffs, and a legal right in the feveral copies to which
they related ; and that fuch a property muft neceflarily be a
property at common law; as the fiatutc confifts only of
penal provifions, and preferibes the made of profecution,
which mode the plaintiffs in thofe cafes had not followed.”

To which it might be anfwered, ¢ that thefe mjunctions,
being temporary only, decided nothing at all.”’

But I will admit, that they wete founded on a right that
would fupport a more general mnjunction: for, by this act
of parhiament they had certainly a property n thofe refpec-
tive copies, during the term the ftatute has allowed. For,
the flatute in the fuft place, and before any of thie penal
provifions, has afhrmatively and diftinctly enalted ¢ that 1
any hooks printed before the making that ftatute, the author,
or the beokieller who had purchafed the copy in order to
print or to reprint 1t, fhould have the fole night of printing
the {ame for twentv-one years; and that in works not then
publifhed, but afterwards to be publifhed, they fhould have
the right for fourteen years.” '

By this claufe, therefore, a fole right is pofitively vefted
in the author, durmg the particular terms which the {tatute
has Limited.

‘The {ubfequent proviions, indeed, have annexed penal-
ties, and forfeiture of the fheets; (wiich are to be damafk-
ed.) bBut the right is whollv confined to the parties inte-
‘refted, the authors and purchafers of copies.  The penalties
are given half to the Crown, and half to any commen in-
former that will fue for them.

To the author, therefore, it is the fame as a leafe, a grant,
or any other common law right, whil{t the term exifts; and
will equally mtitle him to all common law remedices for the
enjoyment of that right,  He may, I fhould think, file an
injunction-bill to ftop the printings but I may fay, with
more pofitivenefs, he might bring an alion, to fecover {atis-

faction for the injury douc him, contrary to law, under the
flatute. |

In the cafe of Ecwer v Jones, 2 Salk. 415.and 6 Mod. 20.
Lord Chiet Juftice Holt lays it down, ¢ that whetever 3

{tatute
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flatute gives a right, the party fhall, by confequence have
an action at law, to recover it.”

The author’s remedy is very different from an informer’s
profecutiig for the penalty. The latter muft pur{ue all the
remedies the ftatute requires; for, in fuch a profecation,
the charge is for an offence, and therefore the offence muft
be finCtly brought within all the provifions of the at. But
f the plamtiff only feeks fatisfaction to himfelf as the party
aggrieved, without profecuting for any penalty, there is not,
m {uch cafe, any limitation by the ffatute.

I here give my opinion as a common lawyer; not pre-
fuming to fay what the Court of Chancery would do upon

the {zme queftion.
"The third clafs of injunions is of thofe that have been

upon grants and patents from the Crown, for the fole print.
ing of what are called prerogative copies. Of this fort, are
the Statuner’s Company v [Frizht, and the Stationer’s Com-
paty v Partridze.  In thefe cales, injunétions were granted :
but thefc, I apprehend, have no analogy to the private right
of authors. The grantees did, indeed, claim a right of
prnting thefe copies; but not as the authors, compilers or
purchalers; but merely as the printers of thefe books, under
a patent from the Crown.

"The prefent claim is totally different from that of 2 grant
from the Crown. Here it is argued, ¢ that authors have a
perpetual right to their own copies.” In that cale of Part-
r1dge, he was injoined from printing an Almanac of his own
compiling.

The grand argument that was drawn from thefe injunc-
tions 1s this—* That there are certain books, fuch as the
Bible, Common Prayer Book, Ads of Parliament, and the
like, which are ufually called prerogative copies, which the
Crown has the fole right of publithing: and if the King
may have a legal property in thefe, there is no reafon why
private authors may not claim a {ole night in their own com-
pofitions.”

¢ That there is fuch a right in the Crown,” 15 undoubt-
edly true. But this is confined to compofitions of a parti-
cular nature; and to me feems to ftand upon principles
entirely different from the claimof an author. It is not
from any pretence of dominion over printing, that this pre-
ropative right is derived : for, the Crown has certainly no
right of control over the prefs. But it is to particular copics

that this right does extend : and as no other perfon is per-
mitted
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thitted to publith them, without authority from the Crown,
the King is faid to have a property in them. |

This kind of property has always the additional- diftinca
tion of prerogative property. The right is grounded upon
another foundation ; and 1s founded on a diftinétion that
cannot exift in common property, and in the cafe of a
fubject. |

The baoks are Bibles, Common Prayer Books, and all
extralls from them, (fuch as Primers, Pfalters, Pfalms,)
and Almanacs. Thofe have relation to the national reli-
gion, or government, or the political conftitution. Other
compofitions to which the King’s right of publication ex-
tends, are the Statutes, Ats of Parliament, and State Papers.
The King’s right to all thefe 1s, as head of the church, and
of the political conflitution.

In the cafe of the Company of Stationers v Lee, and others,
which is reported in 2 Shewer 258, it is urged that, as tie
King is the head of the church, he has a particular preroga-
tive in printing of Primers, Plalters, Pfalms, &c. and in
reftraining and licenfing prognoftications of all forts.

In the cale of the Staticnz’s Company v [Hrizht, {which
was for importing, and printing Plalms, Plalters and Alma-
nacs,) the words of the injunétion are thete—*¢ T'his Court,
in refpect to the well and true printing of Plalms, Plalters,
and Almanacs, as it is of great concern to the public, and of
great danger to have thefe hooks printed n a foreign nation,
by any befides the patentees and their afhigns, &c.”—And
thereforc an mjunétion was granted.

In the cafe of the Stationer’s Company v Lartridee, the
Company grounded their -plea on a vight from the Crown,
being licenfed by the Archbifhop ot Canterbury, for printing
Almanacs.

In the cafe of the Stationer’s Cempany v Seymowr, the
Court afigned thefe reafons—*¢ That there was no difterence
in any material part, between that Almanac of Gadbiry's,
and that that is put in the rubrick of the Common Prayer
Books.” They faid, *“the latter was fift fettled by the
Nicere Council ; is eftablithed by the Canons of the church;
and is under the government of the Archhithop of Canter-
bury: fo that Almanacs may be accounted pierogative
copies,”’

And in a fubfequent part of their opinion, the Court ob-
ferved, ¢ that {ince printing bas been ivented, and is be-
come a common trade, matters of ftate and things that con-

Vor. Il. Y - cem
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cern the government were never left to any man's [iberty
to print, tiat wonld.”

_.The cale of the Company of Stationers, 2d Chancery
Cafes 76, and again in page g3 of the fame book, was
this——The Company had a patent for printing the Sta-
tates. The defendant had fome books of the Statutes printed
at Amfferdam, and imported them. The Lord Chancelior
determined that printing the laws was a matter of ftate, and
concerned the flate. But as for the Whole Duty of Man
and fuch like books, the Lord Chancellor left them to the
ordinary courfe. It is afferted in page g3, ¢ that the
defendant was not fuffered to print thefe books, becaufe
it was of great and public confequence for ftrangers to print
and vend in i‘ngland, our ftatutes and laws, if falfely done.”

In the cafe of AMillar v Donaldfon, which was before
Lord Northington in 1765, his Lordthip obferved, ¢ that
in the cafes which had been determined in favour of the
Stationer’s Company, the Court went upon the letters
patent.” '

Upon the whole of this prerogative claim of the Crown,
it appeats to me, that the right of the Crown to the fole
and exclufive printing of what is called prerogative copics, is
founded on reafons of religion or of ftate. The only con-
{fcquences to which they tend are of a national and public
concern, refpecting the eftablifhed religion, or government
of the kingdom ; and have no analogy to the cafe of private
authors. There is no inftance of the Crown’s inter-
meddling with, or pretending any fuch right in private
compofitions.

It is neceffary in all thefe claims, that uniformity and
order be duly obferved ; and the fubjet informed with pre-
cilion, how to regulate his conducét.

The King has ecclefiaftical juri{di€ion: and power is
given to him over thefe publications, that no confufion may
be introduced by fuch as are fallc and improper,

And zs printing has, fince the invention of that art, been
the general mode of conveying thefe publications, the King
has always appointed his printer.  This is a right which is
infeparably anncxed to the King’s office : but no fuch right
is annexed to the fituation of any private author. The
King does not derive this right from labour, or compofition,
or any one circum{tance attending the cafe of authors.

[t 1s mentioned as one ground of the King’s right to print
them, “ thatfome of thefe prerogative books were compofed
at ¢ his expence.”  But in fa, it is no private difburfement

of
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of the King, but done at the public charge, and part of the
expences of government, It can hardly be contended; that
the produce of expences of a public fort are the private pro-
perty of the king, when purchafed with publicmoney. He
cannot fell nor difpofe of one of thofe compofitions. How,
then, can theybe his private property, like the private prdper-
ty claimed by an author in his own compofitions?

The place or employment of King’s Printer is properly an
office: It was formerly granted by that name, with a fee an-
nfﬁxcd to it; and the perfon appointed to it, fivorn into the
office.

From thefe authorities, therefore, I fay, it feems to me, -
that the King’s property in thefe particular compofitions cal-
led preropative copies ftands upon different principles than

of an author; and therefore will not apply to the cafe of an
author, o

Now as the plaintiff contends ¢ that this fuppofed copy-
right is what he is by common law intitled to,” let us exa-
mine what fpecies of property it is, What clafs of property
does 1t fall within ?

It can not be contended, ¢ that itis real or defcendible
eftatc.” If it falls within any clafs of property at all, it
muft be that {pecies of property which the law calls chattels,

But all chattel-property confifts of goods, and debts or
eontracts. Now this right can not be contended for, as a
debt. The defendant, or the public, are not debtors to the
plamntiff, Nor can it be claimed as a contra&: the defen-
dant never entered into any fhipulation about it.

As, then, it cap not be claimed as any {pecies of inheri-
~ tance nor yet as a debt, or matter of contract ; there is but
one clafs more of property, under which it can be reckoned :
and that is goods.

But goods muit be capable of poffeffion; and muft, of
courfe, have fome vifible fubftance: for, nothing but what
has vifible {ubftance, is capable of adtual pofleflion.

The author’s unpublifhed manufcript will indeed very pro-
perly fall under this clafs of property ; becaule, that is cor-
poreal. But after publication of it, the mere intelleftual
ideas are totally incorporeal; and therefore incapable of any
diftin¢t {cparate pofleflion : they can neither be feized, or
forfeited, or poffeffed. 1f they could be matter of property
they muft be fubjeét to the fame {everal changes of pofieffion
as property 1s fubjelt to; the fame charges, feizures and for-
fartures ; the fame circumftances to which all other chattels
are liable,

M 2 How
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Can the {entiments themlelves (apart from the paper on
which they are contained} be taken in execution for a debt ¢
or if the auther commits treafon, or felony, or is outlawed,
can the ideas be forfeited ¢ can fentuments be feized ; or by
any kind of a& what{oever, be veftea in the crown ? if they
can nct be feized, the {ole right of publifhing them can not
be confined to the author: fur, the 1deas of forfeitures mulk
ever atiend the 1deas of property.

How firange and fingular muft this extraordinary kind of
property be; which can ot be vifibly pofieficd, for feited, or
feized , nor is fufceptible of any external ; mjur}r, nor (con-
fequcntl}) of any fpecific, or poffible remedy !

But it was {aid, ¢ that this 1s a kind of fpcc:al right to a
particular interefl, to a particular privilege.”

Now by the laws of England, there can be no fpecial
right, no particular intereft or privilege whatever, of perpe-~
tual duration, but {uch as have refpeét to fome kind of inhe-
ritance. Nothing but an inheritance can fupport a perpetual
fubfifting Tight. All perfonal property is total and abfolute ;
{'uﬂ.ept:hle of no collateral right, or partial intereft ; e\CBptmg
for a ume, asin the cafe of a loan, or the like.

And here, ancther reafon occurs, why the nizht now
claimed can have no exiftence in the common law of Eau-
gland, and that 1s, that the whole of this right, n its utmolt
extent, 1s a mere right of altion; a nght of bringing an
action againft thofe that print the author s work without his
confent.  And this action is merely vindictive : 1t is in per-
[fonam ; not m rem.

Now there is no maxim in our [aw more clear and plain
than this, © that things in action are not afignable.”

The law s too tcﬂm:lous of private peace, 1o {uffer lltif‘fa-
tions to be negotiable. And vet the prefent aclion is fuund-
ed on the affienment of fuch a right to fue. This is the
right wiich the author has afligned to the purchafer of the
copy, the prefent plaintiff; and upon which afhgnment, he
brings this altion m pzrfonam,

The legitlature indeed may make a new nght The {ta-
tute of Q'g.een Aun has vefted a new right n authors, for a
himited time ; and whilft that nght exifts, they will be eﬁa—
blied in the pofiefhon of their property.

But we are now confidering a queition at common law
and at common law, cven dcl:ts are not aflignable fo as toen .
atle the afl:gnce to bring an action in his own name. How-
ever, the prefent 2&tion is a tort only : and no tort is aflign-
able 1n Jaw or equity. It s not wnlun any fpecies of action

L compon law,

M |
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. It feems to me, that this claim will not fall within any
one known kind of property at common law, and can not,
thercfore, be 2 common-law right. .

The whole claim that an author can really make, is on
the public bmwﬂlence, by way of encouragement; but not
as an abfolute coerceive right. His cafe 1s exaltly fimilar to
that of an inventor of a new mechanical machine: It is the
right of every purchafer of the inftrument, to make what
ufe of it he pleafes. It is, indeed, in the power of the crown
to grant him a provifion for a limited time : but if the in-
ventor has no patent for it, every one may make it, and fell it,

Let us confider, a httle, the cafe of mechanical inventions.

Both original inventions {tand upon the fame footing, in
point of property ; whether the cafe be mechanical or lite-
rary ; whether it be an Epic Poem, or an Orrery, The
inventor of the one, as well as the author of the other, has
a right todetermine ¢ whether the world fhall fee it or not:™
And if the inventor of the machine choofes to make a pro-
perty of it, by felling the invention to an initrument-maker,
the wvention will procure him benefit,  But when the in-
vention is once iade known to the world, it is laid open;
1t 1s become a gift to the public: every purchafer has a right
*o make what ufe of it he pleales.  1f the nventor has no
patent, any perfon whatever may copy the invention, and feil
it.  Yctesery reafon that can be urged for the invention of
an author may be urged with equal fhrength and force, for the
inventor of amachine. The very fame arguments ¢ of hav-
ing a right to his own productions,” and all others, will hold
equally, in both cafes: and the nnmorality of pirating ano-
ther man’s invention 1s full as great, as that of purlovmng hig
ideas. And the purchafer of a book and a mechanical inven-
tion has exactly the fame mode of acquifition : and therefore
the jus fruend: ought to be exaltly the fame.

Mr. Harrifm (whom [ mentioned before) employed at
Jealt as much time and labour and {tudy upon his time-kecpeg
as Mr Themfon could do in writing his feafons: for, in plan-
ning that machine, all the faculties of the mind muft be:
fully exerted. "And as far as value is a mark of property,
. Hau{/bu s time-piece 15, {urely, as valuable in itelt, as
Mr. Thomfon’s fealons.

So the other arguments will equally apply.  The Inven-
tors of the mechani{m may as plaufibly infift, ¢ that in pub-
lithing their invention, they gave nolhmg mote to the public
than merely the ufe of their machines;’} ¢¢ that the inventor
has a fole right of fclhng the machines hc inyerited 5 ¢ and
" l:hnt the purchafer has no rlght to multiply or lel any co-

ples
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pies.”® He mayargue, “ that though he is not ablgto bring
back the principles to his own pofieffion, yet the property of
felling the machines juftly belongs to the original inventor.”

Yet with all thefe arguments, it is well known, no fuch
property can exift, after the invention is publifhed.

From hence it is plain, that the mere labour and ftudy of
the inventor, how mtenfe and ingenious foever it may be,
will eftablifh no property in the invention, will eftablith no
right to exclude others from making the fame inftrument,
when once the inventor thall have publifhed it.

On what ground then can an author claim this right?
How comes his right to be {uperior to that of the ingenious
snventor of a new and ufeful mechanical infirument ¢ Efpe-
ctally, when we confider this ifland as the feat of commerce,
and not much addited to literature in ancient days; and
therefore can hardly fuppofe that onr Jaws give a higher right
or more permanent property to the author of a book, than to
the mventor of a new and ufeful machine.

Improvement in learning was no part of the thoughts or-
attention of ovr anceftors.  The invention of an author is a
{pecies of property vaknown to the common law of Kngland,
Its ufages are immemonial: and the views of it tend to the
benefit and advantage of the public with refpett to the ne-
eeffaries of life, and not to the improvement and graces of
the mind. 'Lhe latter, therefore, could be no part of the
ancient common law of England,

‘When the genius of the nation took a more liberal turn,
and Iearning had gained an eftablilbment among us, it was
then the office of the legiflature, to make fuch provifions for
s enconragement, as to them {hould feem proper. And ac-
cordingly they have done fo, by the ftatute of Queen Ann;
which Lord Hardwicke is faid to have ftiled (in the cafe of
Midvinter et al. v the Scotch Boskfellers) * an univerfal pa-
tent for authors.”

Let us look, then, into that ack of parliament; and fee if
we cannot find in 1t, more authentic declarations of the law
eoncerning this right, than in the charters and by-laws of the
Statianer’s Company ; the proclamations and patents of the
Crown ; the decrees of the Star Chamber; the ordinances
made during the ufurpation; or the licenfing aét of C. II..
This ftatute of Queen 4un was made by a legal and regular
authority, without any mixture of political views.

The counfel for the plintiff were aware how decifive
this ftatute was againft them: and therefore they endea-
vqured to preclude all arpuments from 15,  They urg}c:l

‘ - the.
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the faving clavfe, in the gth fetion, * That nothing in that
alt fhall extend to any right that the univerfities or any
perfons have in any book already printed, or after to be
printed.” ]

Bat this faving claufe feems to me to have no view at all
to any general queftion of law, or to any general claim, It
1S not meant as a faving of any right or claim which authors
might have at common law. That would have rendered
the whole aét of parliament of no effe&t at all, and defeated
the very end for which it was made; It is only pointed at
the printing and reprinting of particular books.

The chgn of the ftatute was to veft a temporary copy
right in authors, and to cftablith that right for a limited
time. Butif it had faid, after all, that it fhould not have
any effe¢t at all upon the poffeflions of authors, what a
laborious nullity would it be! The provifo isy that the
act thould not confirm or prejudice any particular claim.
It don’t relate to authors; but to the Univetfity privileges of
printing.

The Univerfity will hardly be confidered as an author.
But the Univerfities had the privilege of printing and re-
printing particular books ; of which there were feveral (orts,
(as Bibles, Common Prayer, and Law-books;) and the
Univerlity of Camébridge, a more general licence: and as
fome of thefe patents might be difputable, (as we have
lately feen in the cafe of Bafkett v the Unverfity of Cama
bridge,) and the patent rights {tood on a different foundation
from that of the copy rights vefted in authors; it was a pro.
per provifion, ‘¢ that this 2& fhould not affet thefe particu-
lar claims; nor either cftablifh or abridge the duration of
patents.”’

30, in one of the ordinances of the parliament for laying
a reftriCtion on printing, there is a like provifo, ¢ That that
ordinance and one made in 1642, fhould not extend to
infringe the juft privileges of the printers of the two uni-
verfitics.”

So in the ftatute of 7. 1. againft monopolies, tliere is a
claufe, ¢ that it thall not extend to any patents or grants of
privilege of for or concerning printing;”’ that is, that fuch
patents or grants fhould neither be prejudiced nor confirmed
by that {tatute.

{t was faid, ¢ that this ftatute of Queen /nn was merely
declaratory of a common law right ; and that it was accu-
mulative, and only introduced fome additional remedies.”

But
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I But to me, from the title quite to the end of this a&, i€
feems very clearly to be a plain declaration ¢ that no fuck
right exifts at common law.” The act {eems to me, mani-
feltly defigned to veft the property in the author and pubs
lither during the time limited and prefcribed by it. The
defign feems plainly and profefiedly to be, to give encou-
ragement to learning by {fome new advantage ; namely, by
vefting the copy in the author and publifher during a certain
time. The title is, ** An ACt for the Encouragement of
Leaming, by vefting the copies of printed books in the
authors or purchafers of fuch copies, during the time therein
mentioned :”” and by the enacting clanfe, there 15 a night
given in thofe already printed, for twenty-one years from the
toth of April 1710.

Does not this plainly imply, that they had no fuch right
before the 1oth of 4prif 1710 ¢ How can it be {aid, *¢ that
this a& vefted that night,” if they had the fame right before;
by common law? Why fhould the enalting claufe parti-
cularly provide that after the 1oth of Apri/ 1710, the author
or publither fhould have the fole right of printing for twenty-
one years and no longer, books then in print; and for four-
tecn years and no longer, books then compofed but not
printed ; if they had it before ?

This plainly implies that they had no fuch right before
the 1oth of 4pr2/ 1710, There 1s not one claufe, one ex-
preflion, throughout the whole adt, that hints at a prior
exclufive right in authors to an eternal monopely. The
monopolv is particularly limited to a certain number of
years, 2nd that it thall continue no longer. The only pro-
longztion that is oiven, 1s, that if the author fhall be alive.
after fouricen vears, the privilege fhall recur to im for ano-
ther fourtecn vears. But both thefe terms are created by
the a&t ; and both of them limited to fourteen years.

This fiatute alfo provided for limiting and fettling the
price of bocks.  But of aduthors had a f{ole nght to therr
cepies for ever, what encouragement would they receive
from this provifion f 1t would be a flrange {ort of encourage-
ixent; to abridge an aCtual right before {ubhifting in them ;
te deprive them of the natural right (which every other
perfon has) of fixing the price of the goods he fells; and
to fubiedt the value of their property to the regulation of
others.

The penaliv deesnot feem much calculated for the encou-
ragement of the author.  For, the books are to be forthwith
Cumafked, and made wefte-paper of : and the forlciture 1s to

g0
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#o, one half to the Kiug; the other, to the informer; but
no part of it to the author, -

Were thefe the encouragentents which duthors were fo
anxious to obtain ¥ So little do they regard them, that we
fcarce ever hear of an inftance of their reforting to thofe
penalties. .

How then cin we confidér this afk; but ds vefting in au-
chors a property in their works, which they had not before ?

After examining the feveral claufes ;int{ expreffions con-
tainted in it, I cannot but conclude that the lesiflatute. had
no notioh of any fuch things as copy tights, as exifting for
ever at common law : but thiat, on the contrary, they un<
derflood that authors could have no right in their cdpies
after they had made their works public ; and mednt to give
them a fecurity which thiey fuppofed them not to have had
before. And -that this was the ided of the legiflature, is
plainly difcoverable from the debate before it paffed into
a law, ‘

The bookfellets petitioned, ¢ that they might have their
right fecured to them.” “The committee expunged that
whrd ; and fubftituted *vefting,” in the place of ¢ fe-
curing,” (as it had ftood in the otiginal bill:) and the houfe
determined the title fhould be ¢ for the encouragement of
Jearning, by vefting the copies of printed books in the au-
thors or purchafers of fucli copies; during the times therein
mentioned.”” And afterwards, wheit the Lords would have
ftruck ottt the claufé reftraining the duthors with regard to
the ptice, they cime to » confetence.  The Commons faid,
they thought it reafonable that fome provifion fhould be
imade,  that extravagant jprices fhould not be fet on ufeful
books.” And the Lords gave it up. It certainly appeared
to the legiflature, that abftraltedly from this ftatute, authors
had no exclufive right whatever; and confequently, muft
be very far-from having any pretenfions to an eternal mono-
poly * but that, as the at gave them a temporary inonopoly
for a limited time; it might be reafonable to make the pro-
vifions and reftriGions contained in it; and they would then
have a proper opetation. But if this act of parliament was
1merely a recognition of a common law right, every perfon
who hatl fuch a common law right might wave the benehit
of the act: and then the reftritions in it would have no
epetation, as to them,

Upon the whole, it fcems evident to me, that this claim,
cannot poflibly be maintained on either of the grounds on
which it was arqued. ‘That, far from being wagranted by

Vor II. "~ AY the
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the general ‘principles of property, every one of thofe prina
ciples are flatly againft it. That it cannot be a part of the
common law of England; the exiftence whereof is imme-
morial, and long antecedent to every circumftance of lite-
rary clam.

I fhould have here clofed what I had to fay; and am
indeed afthamed to have taken up fo much time. But the
fingularity of my opinion may feem to require fome apology,
as I have the misfortune to be alone in it. I can fafely {ay,
that, be it ever fo erroneous, it is my fincere opinion. The
grounds on which I have formed it muft be judged of, by
others: to me, they appear {uflicient.

As the counfel for the plaintiff have urged the unfavour-
ablenefs of it to men of learning, [ will add a few words
upon that topic; and alfo upon the inconvenient confe-
quences the public may feel, in cafe the plaintiff’s claim
fhould be eftablithed.

It was argued, ¢ that this allowance of a perpetual ex-
clufive right to authors would encourage publications, and
be of ufe for the exphining and cultivating of learning-and
fcience,”

It is of ufe, certainly, that learning and fcience, and all
valuable improvements fhoula be encouraged, and every
man’s labour properly rewarded. But every reward has its
proper bounds: ard an entire monopoly for fourteen, or if
the author remains alive, for twenty-eight years, {eems en-
couragement enough for his labours : at leaft, the legiflature
have thought it fufficient encouragement to them ; and have
exprefsly declared ¢ They thail have it no longer.” And
have we power to control that authority; and to fay, in
diret oppofition to the ftatute, ¢ That they fhall have it
fonger 2—That they fhall have it for cver¢” If the en-
couragement which the legiflature has given will not fatisty
authors, it is not our province to extend it further., But [
€an never entertain {o diferaceful an opinion of learned men,
as to imamine the profits of publication for twenty-eight
years will not content them. 1 will not believe, ¢ that
nothing will induce them to write, but an abfolute per-
petual monopoly;” ¢ That they have no benevolence to
mankind ;: no honourable ambition of fame ; no incentive
to communicate their knowledge to others, but the moft
avaricious and mercenary motives.”  From authors fo very
illiberal, the public could hardly expet to receive much
benefit.

‘On
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On the other hand, let us look to the confequences of
eftablifhing this claim. Inftead of tending to the advance-
ment and the propagation of literature, I think it would ftop
it; or at leaft, might be attended with great difadvantages toit,

It was a juft obfervation of Lord Northington,. ¢ that it
might be dangerous to veft an exclufive property in authors,
For, as that would give them the fole right to publifh, it
would alfo give them a right to fupprefs ;. and then thofe
book{ellers who are poffeffed of* the works of the beft of our
authors, might totally fupprefs them.” The public have no
tie upon authors or bookfellers, to oblige them to keep a fuf-
ficient number of copies-printed.

It was faid, < that if the authors or bookfellers did not
take care to print a {ufiicient number of copies, it would be
abandoning the copy.” _ ‘

To me, however, fuch abandoning of a copy in a fpecies
of property like this, feers impoffible, For, if there is any
abandoning the property at all, it muft be upon this founda-
tion, “ That no man has a nght to publifh the fentiments
of an author without his confent:” And it isin that light
alone, that an author can claim the fole right of publication.
Now, fupprfe an author fhould drop all delign of making
further gains to himfelf, and difcontinue the publication ; he
may infift “ the fentiments arc his, and no other perfon.
fhall publith his own thoughts without his confent; and
that notwithftanding he has publifbed them once, he does
not choofe they fhould be publithed any further.” Andin
that light, what colour will there be for extorting his con-
fent, under the idea of an abandonment ¢

But admitting this extraordinary propofition ¢ That an
author may abandon the future profits of publication ;¥
(that is, may abandon what he was never pofiefled of ;) we
fhould flill find, the public would be laid under difficulties,
and would be liable to difagreeable confequences. It muft
reft on circamftances capable, not ounly of erronenus, but
arbitrary interpretations.  This muft produce confufion and .
danger. What a hazard mauft every man rifque, who ven=
tures from mere argumentative circamitances to wfer an
abandonment ; and under that idea, proceeds to publifh!
Whatever conclufions he may have formed to himfcif, he
knows not what light it may appear in to others; and, after
an expenfive htigation about it, may find it at laft deter-
mined again{t him, -

But befides thefe dificulties—Suppofing the author fhould
continue the publication, and print a {ufficient number of
| ‘ N 2 - Copies 3
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copies; but fhould fix {fuch an exhorbitant price upon his
books, as to lock the work upfram the general bulk of man-
kind; yet it can not be faid “ he had abandoned his pro-
> In this cafe, all the learning and all the advantage
would be confined to a few; and yet the public has no re-
medy againft it; and no other perfon muft prefume to pub-
hith this work. o

The Legiflature were aware of this; and therefore efta-
blilbed an authority in proper perfons, by the ftatute of
Queen 4zn, to Jimit and {ettle the price of books. But if
authors and thejr afiignees were to be allpwed a fole right of
publifhing, as being outof the adt, and having a diftinét
and exclufive right fiill remaining in them, that provifion
wauld be tctally nugatory ; and it would be ftill in the power
of a bookfeller to fet an extravagant price on ufeful books.

Can this exclufive right of publication, this monopoly
avhich claims an entire dominion gver it, and puts an abfo-
‘lute prohibition on every other perfon, be deemed an encou-
ragement to learning, and to tend to the advancement and
propagation of it?

There is another light too, in which the confequences of
this claim may be highlv injurious to the public : and that is
the rellraints it will lay upon the natural rights of mankind
in the exercife of their trade and calling,

It is every man’s natural right, to follow a lawful employ-
ment for the fupport of himfclf and his family. Printing
and bookfclling are lawful employments.  And thercfore
every moncpoly that would mtrench upon thefe lawful em-
ployments ts a refltraint upon the liberty of the {fubjeét  And
if the printing and felling of every book that comes out, may
ke confined to a few, and for ever with-held from all the
rcft of the trade; what provifion will the bulk of them be
able to make for their refpective fumilies ¢

‘There 15 yet another mifchief that refults from this ¢laim ;
the door 1t will open for perpetual litigations.

I have before chferved the dangerous fnares which thisideal
property will Iay, as it carries no proprietary marks in itfelf,
and 1s not bound down to anv formal ftipulations, So ob-
{cure a property, (elpecially after the work has beenv a long
wlile publifhed) might lead many book{cllers into many -
tigations : and in fuch htigations, many doubtful queftions
might anfe; fuch as—*¢ Whether the author of the work
did not intend it as a gift to the public”—¢ Whether, fince
that, he has notabandoned it to the public’— And at what
time.”—~——Dilputes alfo might arife among authors theip-
felses—¢ Whether the work; of one author were or were

RO}
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not the fame with thofe of another author; or whether there
were only colourable differences:”—( A queftion that would
be liable to great uncertainties and doubts.) 5o, * Whe-
ther thofe who fhould compile notes on a publication, and
fhould infert the text, fhould be liable to an aétion for i1t :”
or if the notes were good, the author might refufe the pub-
lication of them.

I wifh as fincerely as any man, that learned men may
have all the encouragements, and all the advantages that are
confiftenit with the general right and good of mankind, But
it the monopoly now claimed be contrary to the great laws
of property, and totally unknown to the ancient and com-
mon law of England ; it the eftablifiing of this claim will
direCtly contradict the lcgiflative authority, and introduce 2
{pecies of property contrary to the end for which the whola
{yltem of property was efiablithed ; if itwill tend to embroil
the peace of fociety, with frequent contentions ;— (Conten-
tions moft highly disfiguring the face of litcrature, and
highly dilgufting to a liberal mind ;) if it will hinder or {up-
prefs the advancement of learning and knowledge ; and laftly
af it fhould ftrip the {ubject of his natural right; if thele,
or any of thefe mifchiefs would follow ; I can never concur
an eftablifbing fuch a claim.

The legiflature have provided the proper encouragements
for authors; and, at the fame time, have guarded againft
all thefe mifchiefs, To give that legiflative encouragement
a Libera] conftrution, is my duty as a judge; and will ever
be my own moft willing inclination. But it is equally my
duty, not only as ajudge, but as a member of Socicty,
and even as a friend to the caule of learning, to {upport the:
limitations of the {tatute.

I thall therefore conclude, in the words of the at-of par-
liament, ¢ that the author ar purchaler of the copy, thall
have the fole night for the particular term which the flatute
has granted and himited ; but no longer:” and confequently
that the plamufl, who clains a perpetual and unbounded
monopoly, has no legal right to recover.

Lord Afansfield {not intending to go into the argument)
faid—--

Thisis the firft inftance of a final difference of opinion in
this court, fince I fat here.  Every order, rule, judgment,
and opinion, has hitherto heen unanimous.

Fhat® unanimity never could have happened, if we did

¥ Except ia this, and ove other cafe now desending (by writ of error) in the
, Houfe of Londs, where My Jullice Yates ditfered fiam the other three, every

rule;
.
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ot among ourfelves communicate our {entiments with great
freedom ; it we did not form our judgments without any pre-
pofleflion to firft thouoghts; if we were not always open to
convicticn, and ready to yieid to each other’s reafons. '

We have all equally endeavoured at that unanimity, npon
this occafion : we have talked the matterover, feveral times.
Y have communicated my thoughts at large, in writing :. and
1 have read the three arguments which have been now deli-
vered. In fhort, we have equally tried to convince, or be
convinced: but, in vain. We continue to differ. And
whoever is nght, each is bound to abide by and deliver that
opinion which he has formed upon the fullelt examination. -

His Lordfhip obferved, that to repeat the two firft argu-
ments, or go over the fame topics again, would be idle and
mugatory, when he had alrcady declared ¢ that he read, ap-
proved, and previonfly concurred in them:” and to be par+
ticular 1n oppofing or an{wering the feveral parts of the laft
argament {though he differed from the conclufions of it,)
would be indecent, and fcok too much like altercation.

He therefore only defired to refer to the two firlt arguments,
without actually repeating them; and that he might be un-
derfiocd asif be had {poken the fubftance of them, and fully
adopted them. After which, he exprefled himfelf to the fol=
lowing effelt. -

From premiles either exprefsly admitted, or which can
not and therefore never have been denied, conclufions follow,
i my apprehenfion, decifive upon all the objetions raifed
to the property of an author, in the copy of his own work,
by the common law.

I uie the word “ copy,” in the technical fenfe in which
that name or term has been ufed for ages, to fignify an iny
corporeal right to the fole printing and publifhing of lome-
what intelleCtual, communicated by letters.

It has all along beenexprefsly admitted, ¢ that, by the come
mon law, an author is intitled to the copy of his work until
it has becn once printed and publithed by his authority ;™
and ¢ thatthe {our cales 1n Chancery, cited for that purpofe,
are agreeable to the common law ; and the relief was pro-
properly given, in confequence of the legal right,”

rule, order, Judgmicat, and cpinion, has, to this day, been (as far as I can recol-
Jeft) usamimcus.  This gives weizht and difpatch to the decifions, certainly to
tee law, and méanite H5{altion to the fuitars 1 And the effe is feen by that
Immeaic befinefs which flows from all pars, into this channel; and which, we
who have Yong koown Fefminfler-Hall, behold with aftonithment; the raiher,
as Curing this pericd, a'l the othzr courts have been filled with Judges of ua-
e=elicnable integrity, exinent ralents, zed diftinguithed abilities.

| Tha
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. The property in the copy, thus abridged, s equally an
incorporeal right to print a fet of intelle&tual ideas or modes of
thinking, communicated in a fet of words and fentences and
modes of expreflion: It is equally detached from the manu-
{cript, or any other phyfical exiftence what{gever.

The property thus abridged is equally incapable of being
violated by a crime inditable. In like manner, it can only
be violated by another’s printing without the-author’s cone
fent : which 1§ a civil injury.

The only remedy is the fame; by an altion upon the
cafe, for damages, or a bill in equity for a fpecific relief.

No altion of detinue, trover, or trefpals guare wi et
armis, can lie; becaule the copy thus abridged is equally a
property in notion, and has no corporeal tangible fubftance.

No difpofition, no transfer of paper upon which the com-
pofition ts written, marked, or imprefled, (though it gives
the power to print and publifh,} can be conftrued a convey-
ance of the copy, without the author’s exprefs confent ¢ to
print and publith ;> much lefs, againft us will. |

The property of the copy, thus narrowed, may equally go
down from generation to generation, and poflibly continue
for ever; though neither the author nor his reprefentatives
{hould have any manufcript whattover of the work, original
duplicate, or tran{cript.

Mr. Gwynn was intitled, undoubtedly, to the paper of the
tranf{cript of Lord Clarendon’s hiftory : which gave him the
power to print and publith it, after the fire at Peter fham
which deftroyed one original. This might have been the
only manufcript of it in being. Mr. Guwynn might have
thrown it into the fire, had be pleafed. But, at the diftance
of near a hundred years, the copy was adjudged the property
of Lord Clarendon’s reprefentatives ; and Mr, Gwynn's prints
ing and publithing it, without their confent, was adjudged
an injury to that property ; for which, in different fhapes, be
paid very dear. |

Dean Swift was certainly proprietor of the paper upon
which Pope’s letters 1o him were written. 1 know, M.
Lope had no paper upon which they were written ; and a
very imperfect memory of their contents: which made him
the more anxious to ftop their publication— ; knowing that
the printer had got them. ,

If the copy belongs to an author, after publication ; it cer-
tainly belonged to him, before. But if it does not belong tohim
after ; where is the common Jaw to be found, which -fays

¢ there

L ™Y [ ]
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*“ there is fuch a property before £”” All the metaphyfical fbtif-

ties-from the nature of the thing may be equally objeted 15
the property before. It is incorporeal : it relates to ideas de-
tached from any phyfical exiftence. There is no smdicia:
another may have had the fame thoughts upon the fame fub-
1k, and exprefled them in the fame language verbaum. At
what time, and by what act dees the property commence ?
the {fame firing of queftions iy be afked upon the copy be-
fore publication: Is it real or perfonal? Does it go to the
heir, or to the exccutor ¢ Being a right which can only be
defended by action, is 1t, as a chofe m action, aflignable, or
not ¢ Can it be forfeited ? Can it be taken in execution? Can
it be vefted in the allignees under a commiffion of bankruptcy ?

The commion Jaw, as to the copy before publicationg car
not be found in cuftom.

Before 1732, the eafe of a piracy before publication never
exifted ; It never was put, or fuppofed. There is nota fylla-
ble about it to be met with any where. ‘Y he regulations;
the ordinances, the alls of Parliament, the cafes in #efim:n-

fter-Hall, 3all relate to the copy of books after publication by
the authors.
Since 1732, there is not 2 word to be traced about it; ex-
ecpt from the four cafes in Chancery. _

Befides, if all England, had allowed this property two or
three hundred years, the {ame objetion would hold; ¢ that
¢ the ufage is not immemorial :” for printing. was introduced
in the reign of Edw. 4th, or H. 6th.

From what fource, then, 1s the eommon law drawng
which is admitted to be {o clear, in refpect of the copy be-
fore publication ?

From this argument<—Becaufe it s juft, that an author
fhould reap the pecuniary profits of his own ingenuity and
labour. It is juft, that another fhould not @ife his naine,
without his confent.  ltis fit, that he thould judge when to
publifh, or whether he ever will publifh. [t is fit he fhould
notonly choofe the time, but the manner of publication ; how
many ; whatrvolume ; what print.  Its fit; he fhould choofe
to whofe care he will truft the accuracy and correCinefs of
the :mpreflion ; in whofe honefty he will confide, not tofoift
in additions : with other reafonings of the fame effe(t.

I allow them fufhcient to fhew ¢ 1t 1s agreeable to the prins
*¢ ciplesof nght and wrong, the fitnefsof things, convenience,
¢ and policy, and therefore to the common law, to prote&t
¢ the copy before publication.”

But the {ame reafons hold, after the author has publithed.
He
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He cah reap 1o pecuniary profit, if, the nekt motnent after.
his work comes out, it may be pirated upon worfe paper angd-
in worfe print, and in a cheaper volume, |

The 8th of Queen #un is no anfwer.  'We are confidera
ing the comimon law, upon principles before and independent
of that ack.

The author may pot only be deprived of any profit, but °
lofe the expence he has been at.  He is no more mafter of
the ufe of his own name. He has no control over the cor-
reéine(s of his own work. He cannot prevent additions.
He cannot retra&t errors, He cannot amend ; or cancel a
faulty edition. Any one may print, piratc, and perpetuate
the imperfections, to the difgrace and againit the will of the.
author; may propagate fentiments under his name, which
he difapproves, repents and is athamed of.  He can exercife
no difcretion as to the manner in which, or the perfons by:
whom his work fhall be publithed. '

For thefe and many more reafons, it feems to me juft and.
fit, «“to proteét the copy after publication,”

All objections which hold as much to the kind of property
hefore, as to the kind of property after publication, go for
nothing @ they prove too much. '

There is no peculiar objelion to the property after; ex
cept, *¢ that the copy is neceflarily made common, after the
book is once publifhed.”

Does a transfer of paper upon which it is printed, necef«
{arity transfer the copy, more than the transfer of paper
upon which the book is written ?

The arznment turns in acircle. ¢ The copy is made
common, becaufe the law does not protect it: and the law
cannot protect it, becaude it is made common.”

The author does not mean to make it common : and if
the law fays “ He ought to have the copy after publicaa
tion,” itis a feveral property, eafily protcéted, alcertained,
and fecured,

The whole then muft finally refolve in this queftion,
¢ Whether it is agreeable to natural principles, moral juftice
and fitnefs, to allow him the copy, after publication, as well
as before.” '

The general confent of this kingdom, for ages, is on the
afirmative fide. The legiflative authority has taken it for
granted ; and interpofed penaltics to protect it for a lime.

The fingle opinion of fuch a man as Milton, ipeaking,
after much confideration upon the very point, is ftronger

than any inferences from gatheting acorns and feizing a va-
Vos. ]L O cang
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*

cant piece of ground; when the writers, fo far from thk=
ing of the very point, {peak of an imaginary ftate of nature
tefore the invention of letters. + ;

. The judicial opmicns of thofe eminent lawyers and great
men who granted or continued injundtions, in cafes after
publication, not within 8 Queen 4un; uncontradicted by
any book, judgment, or faying; mult weigh in any quei-
tion of law; much more, in a queftion of mere theory and
{peculation as to what is agreeable or repugnant to natural
principles. I look upon thefe injunctions, as equal to any
final decree.

- Wheever hazs attended the Court of Chancery, knows:
that if an injunétion m the nature of an injundction to ftay-
wafte, s granted, upon meotion, or continued after anfwer,
itisin vain to go to hearing. For, fuch an injunction
never is granted upon motion, unlefs the legal property of
the plaintiff be made out ; nor continued after anfwer, unlefs
it fiill remains clear, allowing all the defendant has faid. In
{ucha cale, the defendant is always advifed, either to ac-
quiefce, or appeal : for, he never can make a better defence
than s ftated upon his own anfwer.

This cafe is not fent hither from the Court of Chancery,
upon any doubt of theirs.  There never was a doubt in the
Court of Chancery, till a doubt was raifed there from de-
cency, upon a fuppofed doubt in this Court, in the cafe of
Tonfon and Collins. There is not an inftance of an injunc-
tion refufed, till it was refufed upon the groundsof that
doubt. The Court of Chancery never grant injunctions in
cafes of this kind, where there 1s any doubt, "Therefore they
rzfufed it, when they thought there was a doubt. That cafe was
argued twice, with folemnity: and after the {econd argu-
menty it was referred to the Exchequer Chamber, to be
argued bejore all the Judges.

That reference did not arife from any difference of opi-
nion, or difhculty among us. On the contrary, we {uipected
collufion ; and that if we gave judgment for the plaintiff,
there certainly would be no writof error. We wifhed to
take the cpinion of all the Judges. We were afterwards
clearly informed of the truth of the collufion : and therefore
the caufe proceeded no further. -

Bat while 1t hung under this appearance of difficulty,
there was fu:fhcient ground for the Court of Chancery to fay,
¢¢ the property was doubtful.” They did not {end ittolaw?
they left the party to follow his legal remedy. A doubtful
legal utle anuft be tried ot Iaw, before it can be made the
ground of an injunction, - Injun&ions of this kind arc rightly

and
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and properly refufed. In a doubtful cafe, it would.be ini-
quity to grant them; becaufe, if it fhould come out * that
the plaintiff has no legal title,” thie defendant is injured by
the m_]unéhon and can have no reparation,

If it is agreeable to natural principles, to allow the copy
after publication, 1 am warranted by the admiffion whicly
allows it before publication, tofay, ¢ This is common law,”

‘There is another admiflion equally conclufive.

It is, and has all along been admitted, ¢ that by the coms
mon law, the king’s copy continues after publication ; and
that the unanimous judgment of this court, m the cafe of
Bafkett and the Univerfity of Cambridge, is rlght

The king has no property in the art of printing, The m-
diculous conceit of Atkmns wasexploded at the time.

The kinghasno authority to reftrain the prefs, on account
of the fubject-matter upon which the author writes, or his
manner of treating it.

The king cannot, by law, grantan exclufive privilege to
print any book which does not.belong to himfelf, = = |

Crown-copies are, as in the cafe of an auther, civil pros
perty; which i1s deduced, as in the cafe of an author, frona
the king’s right of Dnglml publication. The kind of pro-
perty in the crown or a patentee from the crown, is juft the
jame ; incorporeal, incapable of yiolation but by a civil ine
jury, and only to be vindicated by the fame remedy, an, ac-
tion upon the cafe, or a bill in equity.

There were no quettions in #eflmmnfler-Hall, before the
R eftoration, as to crown copies. Thereafon is very obvious:
It will occur to every one that hears me. The fad, how-
ever, is {fo: there were none, before the Reftoration.,

Upon every patent which has been litigated fince, the
counfel for the patentee, (whatever elle might be thrown
out, or whatever encouragement they might have, between
the Reftoration and Revolution, to throw out notions of pow-
er and prerogative,) have tortured their invention, tq ffand

upon property, ~

Upon Rolle’'s Abridzement, they argued from the year-
hooks, which are there qhnd ed, ¢¢ That the year-books have
ing been compiled at the kmgs expence, were the king’s
property, :md therefore the printing of them belonged to hls
patcntcc

Upon Crokc’s Reports, they contended, ¢¢ That the ng
paid the Judges who made the decitions: Ergo, the decifions
were his.” Thc judges of /Veftminfler Ha!! thought, they
belonged to the author; that 15, to the purchafer from, or

Q2 the
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the executorof the author : But, {o far thecontroverly turned
upon property. _

In Sgmour’s cafe, 1 Med. 256. (who printed Gadbury’s
Almanac, without leave of the Stationers Company, who
had a patent for the {ole printing of Almanacs,) Pemberton
reforted to property. He argued (befides arguing from the
prerogative,) ¢ that an almanac has no certain author:
therefore the king has the property; and by confequence
may grant his property.”” It was far fetched, andit is truly
faid, ¢ that the confequence did not follow.”  For, if there
wazs no certan author, the property would notbe the king’s,
but common. Pembertsn was a very able lawyer; and faw
‘the peceflity of getting at property, if he could make it cut.

All the decrecs in Chancery, and the judgments at com-
mon law upon almanacs, are now out of the cafe, and all the
do@rine of prerogative rejecied, by what was done inthe cafe
of the Stationcrs Company and Partridze.

It came on, in the year 1509, beforc Lord Cowper, on con-
tinuing the mjunction. Theie is no repoit of it, I believe,
in prnt: gt leaft, | have not feen any. I have read the bill
and anfwer. The bill putsit upon all the prerogative no-
tions of power; and infifts, that the king’s patentee had a
{ole exclufive right of printing almanacs. The anlwer infifts,
that thefe were extravagant illegal notions; that they were
taken up at times when the prerogative ran high, and when
the difpenfing power was allowed : and it infifts, that the
queftion ought, fince the Revolution, to be argued upon pro-
per principles, confifient with the nights and privileges of the
{ubjeft. The defendants denmied the authority of all the
cafes ftated by the bill, as far as they went upon prerogative
night. Lord Crawper continued the injuntion till hearing.,
T have ofhce-copies of alithe orders and pleas that were cited :
I dare fay, I have thirty or forty of them. It appears, that
‘thefe decrees were allread ; and that the judgment of the
‘Houfe of Lords was read and gone through. Lord Har-
court afterwards heard the caufe. He did not choofe, in 2
cafe about almanacs, to decide upon prevogative.  He there-
fore made a cale of it, for the opinion of this court; Lord
‘Par ker being then Chief Juftice.  This court, {o far as it
‘went, inclined againft the nghtof the crown in almanacs.
But, to this hour, :t has never been determined : and the in-
junction granted by Lord Cosuper ftill continues.
~ Thave Sa’ke/d’s manufcript report (and have had it many
vears) of what pafled in this caurt in the courfe of the argu-
ment of this cafc of the Company of Staticnars againft Par-

ridge.  1do not know whether it is gotinto print: ] have
not
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not feen it in print, Mr. ¥ork had a copy of it, when he ar-
gu? the cale of the Unrverfity of Cambridge and Bafkett. -Mr.
Sulkeld argued for the defendant Partridge: Sir Peter King,
for the plaintiffs. +

I will ftate to you, fo far as is material to the argument,
how they put it, and the only grounds that they thought te-
nable. , ,

Mr. Salkeld, after pofitively and exprefily denying any pre=
rogative in the crown over the prefs, or any power to grant
any exclufive privilege, fays, ¢ 1 take the rule, in all thefe
-cales to be, that where the crown has a property or right of
copy, the king may grant it. The crown may grant the fole
printing of Bibles in the Englifh tranflation ; becaufe it was
made at the king’s charge. The fame reafon.holds, as to
the ftatutes, year-books, and common prayer-books,”’

Sir Peter King, for the plaintiffs, argues thus—(throwing
out, at the fame time, the things that [ have already menti-
oned ; though he does not feem to be very ferious in it—)
“I argue, that if the crown has a right to the Common-Pray-
er-book, 1t has a right to every part of it. And the'calend:r
15 a part of the Common-Prayer-Book  And an alinanac is
the fame thing with the calendar, &c.”

Parker, Chief Juftice, {peaks to nothing faid at the bar,
but only “ whether the calendar is part of the Commone~
Prayer-Book.” And as to that, he goes back as far as to the
council of Niee; and doubts whether it is, or rather indeed
thinks that it is not part of it: he fays, 1t may be an index,
but 1s no part of it.

Mr. Juftice Powell fays—* You muft diftinguith this
from the common cafes of monopolics; by thewing fome pro-
perty m the crown, and bringing it within the cafe of the
Common-Prayer-Book.” And he rather inchined to think,
‘¢ that almanacs might be the king’s;”’ becaufe therc is a
trial by almanacs.

To which, Lord Parfer replied, ¢ that he never beard of
fuch a thing as a trial by 2lmanac.”

They leave it upon this. It ftood over, for anaother areu-
ment, to fee if they could make it like the cale of the Con-
mon-Prayer-Beok. 1 do not know what happened after-
wards: but there never wus any judgment; and though'I
have made firi&t enquuy, I do not find that there was ever
any opuion given.

I heard Lord Hardwicke fay what Mr, Jultice 7 iies has
fuoted, as to thefe arguments from property in fupport of the
king’s right, neceflarily inferring an author’s. -

¢



326 LITERARY PROPERTYV.

The Cafe of Bafkett and the Univerfity of Cambridge was
then depending in this Court, when Lord Hardwicke made
afe of that expreflion or argument: It has, fince been deter-
mined. We had no idea of any prerogative in the crown
over the prefs; or of any power to reftrain it by exclufive
privileges, or of any power to contrl tie fubject-matter on
which a man might write, or the manner in which he might
treat it. We refted upon property from the king’s right of
ariginal publication.

A&s of parliament are the works of the legiflature: and
the publication of them has always belonged to the king, as
the executive part, and as the head and fovereign.

The art of printing has only varied the ‘mode. And,
though printing be within legal memory, we thought the
ufage {ince the invention of printing, very materal.

Whoever looks into Mr. Yerd’s aroument, upon which
the opinion of the Courtin that cafein a great meafure went,
(1 do not fay throughout, but in a great meafure,} will fee
the great pains he takes to {hew the original propesty in the
crown.

Though the ng may grant a concurrent right; for, in
that cafe the erant was of concurrent right, and he might
grant it to ten thoufand ; he might grant 1t to every member
of the Stationers Company ; he might grant it to every book-
feller;) we had no idea ¢ thar the firft edition of ads of par-
Iiament made the copa: common.” And vet any man may
tranfcnbe an act of parliament, or a record : and any perfon
may make labourious {earches and abftradsfrom records, and
have a right to print them.

Lord Hardwicke had before reafoned in the fame way, in
the cafe of Aarby and others againft Qswen and others, on
Sth April 1753, relating to the Scfhions-Paper.  The plam-
t:ls had bonght the feffions-paper of my Lord Mayor, and
had (1 think} given him an hundred guineas forit. And
upon an affidavit ¢ that the Lord M"n or had always ap-
peinted the printers of that paper; and that it was ufual for
the Lord Mavor to take a fum of money for it ; and that the
defendant had pirated 1t; Lord Ha duwicke confidered the
grant as property in the copy, and granted the mjunction
upon the foor of property ; and never dreamt ¢ that the firft
edition of it made 1t common.” This was acquiciced under:
and the defendants were not advifed to proceed further. No-~
tamg 15 more mamfeft, than that the injunchion proceeded
upon the 1nfringement of the plaintift’s property : for, as a
contempt of the Court of the O/ Bailey, the Court of Chan-

cery
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rery would not have interfered. But they were of opinion
*¢ that the copy was transferved to the plaintiff, and that it
was not made common by the firlt publication.”

If the common law be fo in thefe cales, it muft alfo be fo
in the cafe of an author. All the reafoning ¢ that {ubfe-
quent editions fhould be correct,” hokls equally to an author.-
His name ought not to be vled, againt his will. It is an in-
jury, by a faulty, ignorant and incorrect edition, to difgrace
His work and miflead the reader.

'The copy of the Hebrew Bible, the Greek Teﬁament, or
the Sepruagmt does not belong to the king: It is common.
But the Engl/i tranflation he hought Therefore it has been
concluded to be his property. 1f any man fhould turn the
Plalins, or the writings of Sofemon, or ‘fob, into verfe, the
king could not ftop the printing or fale of {fuch a work: It is
the author’s work. The king has no power or control over
the {ubjeCt-matter: bis power refts in property. His whole
right refts upon the foundation of property in the copy by
the common law,  What other ground can thete be for the
king’s having a property in the Latin Grammar, (which is
one of the ancienteft copies,) than that it was originally com-
pofed at his expence?! Whatever the common law fays of
property in the king’s cale, from analogy to the cafe of aw-
thors, maft hold conclpfively, in my apprehenfion, with re-
gard to authors.

" 1 always thought the objeltion from the A& of Parlia-
ment, the moft plaufible, lt has generally frruck, at firft
view. Bat upon confideration, it is, [ think, impoflible to
amply this alt into an abolition of the common-law right, if
it did exidt ; orinto a declaration ¢ that no fuch right ever
exifted.”

"The bill wasbrought in, upon the petition of the proprie-
tors, to fecure their property for ever, by penalties; theonly
way in which they thought it could be fecured ; having had
no experfence of any othcr there being no cmmplc of an
action at law tried, or any ldea ¢¢ that a bill would lic for an
injuaction and relief in equity.”

An alteration was made in the committee, to reftrain the
perpetual mto a temporary fecurity.

The argament drawn from the claufe to regulate the prwe
ot hooks, cannot hold. That claufe coes to all books;
perpetual ; and follows the a&-of H. §.

The words ¢ no longer” add nothing to the fenfe;
which is exactly the fame, whether thefc words are added,
or not. S '
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Theword “ vefting,” in the title, cannot be argued fromy
as declaratory ©¢ that there was no property before.” The
title is but once veud ; and is no part of the at. In the
body, the word ** fecured” 1s made ufe of.

Had there been the leaft intention to take or declare away
every preience of nght at the common law, it would have
been exprefsly enalted; and there muft have been a new
preamble, totally difierent from that wiich now ftands.

But the legifiature has not left their meaning to be found
cut by locfe conjectures. The preamble certainly proceeds
upon the ground of a right of property, having been violated ;
and might be arpued from, as an allowance or confirmation
of fuch aright at the common law. The remedy enalted
agzainft the violation of it being only temporary, might be
argued from, as implving ¢ there exifted no right hut what
was {ecured by the all.” Therefore an exprels faving is
added, “¢ that nothing in this aét contained fhall extend or
be conftrued 1o extend to prejudice or confirm any right,
&c.”  Apy nght” is, manifeftly, any other night than
the term fecured by the act. The act {peaks of no right
whatfocver, but that of authors, or derived from them. No
other night could poflibly be prejudiced or confirmed by any
expreflion 1n the a¢t.  The words of the faving are adapted
to this right :  ¢¢ Book or copy already printed, or hereafter
to be printed—_"" They are not applicable to prerogative
copics. f letters patent to an author or his afhgns could
give any night, they might come under the generality of the
faving. But, {o little was fuch a right in the contempla-
tion of the legiflature, that there is not a word about pa-
tents m the whole act.  Could they have given any rnight,
it was not worth faving ; becaule it never exceeded fourteen

ears.
d It was firongly wrged, ¢ that a common law right could
not exift ; becaufe there was no time from which it could
be faud to attach or begin:” whereas the ftatute property
35 afcertained by and commenced from the entry.

Undoubtedly, the previous entry is a condition upon
which all the fecuritv given by the ftatute depends: and ik
€very man was intitled to print, without the auther’s con-
{ent, before this adt, no body can be queftioned for fo print-
ing {ince the o, before an entry.  Nay, the offence being
newly created, it can only be profecuted by the remedies
prefcribed, and within the limited time of three months.

But the Court of Chancery has uniformly proceeded upors
3 contrary conftruction. They confidered the act, not a¢

creatipg
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creating a new offence; but as giving an additional fecurity
to a proptictor grieved, and gave relief, without regard to
any of the provilions in the adt, or whether the term was or
was not expired. No injunétion can be obtained, till the
Court is fatisfied *¢ that the plaintift has a clear legal right.”
And where, for the {ake of the relief, the Court of Chancery
proceeds upon a ground of common or ftatute law, their
judgments are precedents of high authority in all the Courts
of Wefiminfier Hall,

His Lordflup adopted and referred to other obfervations
made upon the act by the two Judges who {poke firft :—
And then concluded thus -

I defire to be underftood, that it is upon this {pecial ver-
dict, 1 give my opinion. Every remark which has been
made, as to what is and what is not found, 1 confider as
material.  The vanation of any one of the circumftances
may change the merits of the queftion: the variation of
fome, certainly would. Every cale, where fuch variation
arifes, will ftand upon its own particular ground ; and will
not be concluded by this judgment. |

The fubjedt at large is exhaufted : and thercfore 1 have
not gone into it. I have had frequent opportunities to con-
fider of it. I have travelled in it for many years. 1 was
counfcl in moft of the cafes which have been cited from
Chancery: I have copies of all, from the regilter book.
The firft cafe of Adilton’s Paradife Loft was upon my mo-
tion. largued the fecond: which was folemnly argued, by
one on cach fide. 1 argued the cafe of Adillar againft Kin-
caidy in the Houfe of Lords.  Many of the precedents were
tried by my advice. The accurate and elaborate inveftiga-
tion of the matter, in this caufe, and in the former cafe of
Tonforr and Collins, has confirmed me in what [ always in-
clined to think, ¢¢ That the Court of Chancery did right,
in giving relief upon the foundation of a legal property In
suthors ; independent of the entry, the term F?r years, and
all the other provifions annexed to the fecurity given by the

act.”

Therefore my opinion is—*¢ That judgment be for the

. Tt ) N )
plaintifl.” Burrew’s Reports, 1310, A. D. 1760.

Thus then i the Court of King’s Bench it was deter-
mined by thiee Judges, viz. Frilles, Aflon, and Mansficld
againft Yates, that theve 1s a common law nght of an author
to his copy, and that it is not taken away by the 3th Aun,
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The queftion bowever did not reft here, though in this
particalar cafe the plantit A%i/ar was fo fortunate as to
fucceed.

In about four years after a fimilar difpute arofe between
Donaldfon and Becket, which came before the Court of
Chancery, when the Lord Chancellor decreed in confor-
mity with the above determination of the Court of King’s
Bench : from this decree, there was an appeal to the Houfe
of Lords, where it was ordered that the twelve Judpes
fhould {eparately give their opinions on the fubject: and
for that purpofe the following queftions were ftated.

1. Whether at common law, an author of any book or
literary comgofition had the {ole right of firft printing and
publifhing the fame for fale; and might bring an action
againft any perfon who printed publifhed and fold the fame
without his confent ?

2. If the author had fuch right originally, did the law
take 1t away, upon his printing and publifhing fuch book or
literary compofition : and night any perfon afterward re-
print and {ell, for his own benefit, {uch book or literary
compofition, againfl the will of the author?

3. If fuch albion would have lain at common law, isit
taken away by the fiatute of 8th Ain 2 And is an author,
by the faid f{tatute precluded from every remedy, except on
the foundation of the faid fiatute and on the terms and con-
dhtions prefenbed thereby ¢

Whereupon, the Judges defired that fome time might be
allowed them for that perpofe.

On the 15th of February 1774, the” Judges gave their
opinions.—Lord Afansfeld did not {peak, it being very
unufual, (from reafons of delicacy) for a Peer to fup-
port Ins own judgment, upon an appeal to the Houlfe of
Lords.

Ovutof the cleven Judges, there were eight to three, in
the afarmanve on the firft queftion.  Seven to four in the
negative on the fecond queftion.  Six to five in the affirma-
tive of the third qucftion.

So that the decifion of the Court of King’s Bench, and
the decree of the Court of Chancery was overturned by this
decifion of the majonty of the twelve Judges, and the law
fettled as follews.  That an aethor had at common law a
property n ks work, and the fole night of printing and pub-
ifing the fame, and that when printed or publifhed, the
faw did not take this right away, but that by the ftatute 8th

Ann,
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Ann, an author has now no copy-right, after the expiration
of the feveral terms created thereby. |

- v

The Univerfities were alarmed at the confequence of this
determination, and applied for and obtained an at of par-
liament eftablithing in perpetuity, their right to all the
copics given them heretofore, or which might hereafter be
given to or acquired by them. This was done by .ftatute
15 Geo. II1. c. 3. A. D. 1775, belides which this latter aét
alfo amended the act of 8th 4mn, refpecting the regiftering
the work at Stationer’s Hall ; in doing which, the title to
the copy of the whole book and every volume thereof, muft
now be entered.

e e e —— e e o st et et syl

ENGRAVING, DESIGNING, AND
ETCHING.

S we have been fo full on the fubjedt of Literary Pro-

perty, it may not be amifs here to deviate fo far from

our immediate attention to Lord Afansfield’s decifions as

to infert the Iaws refpe&ting, Property in Engraving, Defign-

ing and Etching, which fcem to have fo immediate a con-
necion with the preceding {ubjedt.

By the §th Geo. 1. ¢, 13, A. D, 1735, an act was patled,
entitled,

“ An A& for the Encouragement of the Artsof Defigning
Engraving, and Etching Hiftorical and other Prints, by
vefting the propertics thereof in the inventors and engravers,
during the time therein mentioned,” after reciting that

Whereas divers perfons have by their own genius, in-
duftry, pains, and expence, invented and engraved, or worked
in mezzotinto, or chiaro ofcuro, fets of hiftorical and other
prints, in hopes to have reaped’ the fole benefit of their
labours : and whereas print-fellers and other perfons have of
Iate, without the confent of the inventors, defigners, and
proprietors of fuch prints, frequently taken the liberty of
copying, engraving, and publithing, or caufine to be copied,
engraved, and publithed, bafe copics of fuch works, defigns,
and prints, to the very great prejudice and detriment of the
inventors, defigners, and proprictors theseof ; it thercfore

P v enadled,
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enated that after the 24th of Fune, 1735, the property of
hiflorical and other prints fhall be vefted in the inventor for
fourteen years, from the day of publifhing thereof, the name
of the proprietor to be engraved on each print. And if any
perfon pirate the fame, he fhall forfeit the plate wherein the
defign 1s {o pirated, and all the copies taken therefrom, tothe
proprictor, and alo the fum of 5 fhillings (half to the king
and half to the perfon {ueing therefore) for every {uch copy.

———-——-—-mw

A queftion arofe on the above act of parliament, in the
following cafe

The plaintift Mrs. Blackwrll has engraved no lefs than
200 medicinal plants, and has now brought her bill to efta-
blith her nizht to the {ole preperty in them, and to reftrain
the defendants from copying and engraving them, upon the
penalties within the alt of parliament.

For the plaintift was cited, the cafe of Baller, adminiftra-
tor of Fehn Gay, kAq. v. Aaller and others, the printing of
the fecond partof the Beggar’s Opera; aperpetualinjuntion
was granted, and an account decreed : it was heard before
Lord Chancellor Zalbst.

Mr. Attsriey General for the defendant infifted, firft, that
this s a monopoly, and an infringment upon the common
law; the plaintiff therefore mutt make out very clearly that
fhe is cxactly within the words of this act of parliament.
~ decondly, that this does not come within the meaning of
the adt, whici: has the word inventors,

For engraving is not properly inventing, and therefore is
not within the act, unlicfs it had-been fomething in the mind,
and not already in nature, as all thefe plants certainly are.

T hirdly, that the name of the proprictor fhould have been
mgraved on each plate, and printed on every {uch print; for
Blis. Blacksesdl might both delineate and engrave them, and
yet not be the proprietor of them. It ought to have been
mentioned at the foot of each print, when it was publifhed,
tiie day of the firft printing, and the name of the proprietor,
that all mankind may know when it commences, and when
it expires, and that people may be apprized to fell clear of
the penalty in this acl.

The only charge againfl the defendant is {elling, which is
not hable to the penalties of the alt, unlefs the perfon felling
knows them to be printed by one who is not the author and
proprctor of them, and knows likewife who is the real au-

thor
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thor at the fame time, The forty firflt plants produced in
the caufe are as common plants as exift, and are in every
herbal extant; and it could never be the intention of theadh,
to include fuch as inventions, which have been publifhed be-
fore only in another form.

Lord Chancellor. ‘The principal thing infifted on for the
defendant, is the want of engraving the time, and the name,
at the foot of each plate, as the fourteen years are to com-
mence from the day of the fifth publication.

It was objeted in the cafe of Baller v. Walker, that the
book ought to have been regiftered in Stationers-Hall, or
otherwife it is not notice of property within the 8th of Queen
Anune. c. 19. but this objection was over-ruled by the Court.

This is the firft cale under the act of the prefent King,

Two objections have been taken againit the injunction,
and to the account prayed by the bill.
~ Fift, againft the right of the plaintiff, as not being fuch
prints as are within the meaning of the act.

secondly, if they are, that Mrs. Blackwell has not com-
plicd with the terms of the act of parliament {o as to veft the
jole property in herfelf.

As to the firft objeCtion. It is extremcly clear that they
are prints within the meaning of the at of parliament 1t
has been faid that the words of this {tatute muft be confined
firictly to invention, and not to engraving any thing copied
from what is alrcady in nature; but this certainly never
could be the defign of the act.

The words of the adt are ¢¢ Every perfon who fhall invent
and deflign, engrave, etch, or work in mezzotnto or chiaro of-
cure, or from his own works or invention, fhall caufe to be
defigned and engraved, ctched, or worked in mexzotinta or
chiaro ofcure, any hiftorical or other printor prints, fhall have
the fole right and liberty of printing and reprinting the fame,
for the term of fourteen years, to commence from the day of
the firft publifhing thereof, which fhall be truly engraved
with the name of the proprietor on cach plate, and printed.
on every fuch print or prihts.”

But I do not think the at confines it merely to invention;
as for inflance, an allegorical or fabulous reprefentation ; nor
to hiltorical only, as, fuppofe the defign of a battle, &c. but
it means the defigning or engraving any thing that 1s already
1 nature.

Therefore, I am of opinion, that if there {hould be a print
publifhed of any building, or houfe and gardens, or that great
defign of Mr. Punc’s of the City of London, they will all

coine
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come properly within this 2&t of parliament, or elfe it would
be narrowing it greatly, and making it of little ufe.

If it had not been for the claufe thrown in for Mr. Pine’s
benefit, any body might have copied the prints of the hang-
mgs n the Houfe of Lords, for what is tapeftry but copies
taken from drawings.

‘The defendant, to make out the cafe he aims at, muft
fhew me that thele prints of medicinal plants are inany other
book or herbal whatfoever, in the fame manner and form as
they are reprefented here, for they are reprefented in all their
{everal gradations, the flower, the flower cup, the {eed vef-
fel, and the {eed.

"The {fecond objection 15, as to the directions of the act, that
Mss. Blackwell has not complied with the terms of it fo as
to veft the {ole property in herlelf. Elizabeth Blackwwell [eulp-

it et delinzazit 15 fufhicient, and are the very words of the alt
of parliament to fhew the perfon to be the proprietor.

‘The more material objection is, as to the day of publica-
tiom, for 1t 1c infulled here is no terminus a quo, from whence
the term 1s to commence, nor the tornunus ad quem when it
thall expire.

I am of opinion that the words are only direCtory, and not
defcriptive of the dav, and that they are only neceflary to
make the penalty incur, and that the property in the prints
vefts abfolutely in the engraver, defigner, &c. though the
day of the publication is not annexed 1o the foot of it.

Ypon the act of § Aun. c. 1g. the claufe of regiftering
with the Swationers Company, is relative to the penalty, and
the property cannot veft without fuch entry; for the words
are, ¢ That nothing 1 this aét fhall be conftrued to fubject
any book{eller, &c. to the forfeitures, &c. by reafon of print-
mg any book, &c. unlels the title to the copy of fuch book
hereafter publifhed, fhall, before fuch publication, be entered
i the regifter book of the Company of Stationers.”

Here the claufe which vefts the property is diftinét.

The clwfe concerning the printing and reprinting, and
pabl:cation, relates to the penalty, and is difiinét - it s true
m the fift alt the clavfe 1s feparate, but that will make no
disterence m my op:ion.

The next configeration iz, what will be the confequence ?

The plainaft will be entitled to a pzrpetual injunétion,
but not to aa account of profits, becaule it would be hard to
make the defendant account as he was i1gnorant of the pro-
perty.

Inthe cafe of Ealler v. IFalker 1t was ftated by the bill,

and
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and not denied by the an{wer, that the book was entered in
Stationers-Hall and cofts were given for that reafon,

There is a material objection in this cale againft giving
cofts ; that the defendant, though he knew the plants were.
publifhed, yet did not know the exact time, fo thatthey might
have been publifhed before the aét.

My conftrultion, that the words requiring the day to be
annexed at the foot of the act are direGtory, and not defcrip-
tive of the day, Ido not fay is fo certain, but Judges may
think otherwife; however, as it is doubtful, I cannot give.
cofts, nor decree any thing more befides a perpetual injunc-
tion. Blackwell againfl Harpery Chancery, 2 Atkin’s Reparts
03. 8 December, 1740.

In the 7 Geo. IIl. c. 38. A. D. 1766, another aét paffed
to amend and render more cfte¢tual the former aét.

After reciting that the former adl, and ftating that it had
been found ineffe€tual, it enalled that the engraver of any
print taken from any drawing whatever fhall have the fame
prote¢tion and under the, fame penaltics as the engraver of
any print from his own drawing, as enacted in the former
{tatute ; and further, that the property of fuch prints fhall be
invelted in the engraver, &c. for twenty-cight years, from
the day of publication.

In 17 Geo. I1L. c. §7. A. D. 1777, another alt paffed

intituled,

An adt for more effectually fecuring the property of prints
to inventors and engravers, by enabling them to {ue for, and
recover penalties in certain cafes.

“ Whereas an act of Parliament pafled in the cighth year
of the reign of his late Majefty King George the Second, inti-
tuled, an act for the enconragement of the arts of deligning,
engraving, and etching hiftorical and other prints, by velting
the propertics thercof in the inventors and engravers, during
the time therein mentioned : and whereas by an aét of Par-
liament, pafied in the cleventh year of the reign of his pre-
{fent Majefty, for amending and rendering more cfleCtual the
aforefaid aCt, and for other purpofes therein mentioned, it
was, (among other things) enacted, that, from and after the
firft day of Fanuary, onc thoufand feven hundred and fixty-
{even, all and every perfon or perfons who fhould engrave,
etch, or work in mezzetinto, or chiare ofcuro, or caufe to be
engraved, etched, or worked, any print taken from any pic-
ture, drawing, model, or {culpture, either antientor modern,
fhould have, and were thereby declared to have the benefit
and protection of the fuid former aét, and that ad, for the

term
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term theremn after mentioned, in the like manner as if-{uch
prints had been graved or drawn from the oniginal defign of
fuch graver, etcher, or draughtiman: and whereas the faid
afts have not cffectually anfwered the purpofes for which
they were intended, and it is neceflary for the encouragment
of artifts, and for {ecuring to them the property of and in
their works, and for the advancement and improvement of
the aforefaid arT, that fuch further provifions thould be made
as are herein after mentioned and contained. It is therefore
enacted, that after JFune 24, 1777, if any perfon fhould en-
grave &c. or in any manner copy in the whole or in part, or
fhalt publifh, {ell, or import for fale, any copy of any print
whatfoever done in Great Britain, without the exprefs con-
{ent of the proprietor, he fhall be liable to fuch damages as 2
jury fhall affefs, tozether with double cofts of fuit.”

e e i e A et b e

OUTLAWRY.

To be outlawed is to be put out of the proteCtion of the
law ; {o that he is incapable of taking the benefit of it in any
refpedt, either by bringing actions or otherwife.  Such out-
lawry may, however, be frequently reverfed ; the proceedings
therein being (as itis fit they fhould be) excedingly nice
and circumflaniial; and if a fingle minute point be omitted
or mifconducied, the whole outlawry is illegal, and may be

reveried,

OHN /#ilkes was charged by information with publithing
a {editious and fcandalous libel, (the North Briton,
No. 25 )

Anotner charge againft him in another information was
for publifhing an obfcene and impious libel, (an Effay on
Woman, &c.)

a1ft. Feb. 1764. He pleaded not guilty to bothTcharges,
but the jurv gave verdills againft him.

Ar. [7tfkes was at this time in France, whither he had
voluntarily retired fome time before, and from whence he
d:d not return till towards the election of members for the
new Parlament, (into which he was afterwards chofen.)
Judgment being paffed againft him, and he not appearing,
he was, according to the law and cuftom of this realm, out-
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