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HAMMACI-IER SCHLElYIMER, INC.
147 EAST 57TH STREET
NEW YORK, NEW YORK 10022

MINDSCAPE INC.
88 Ro\VLAND WAY
NOVATO, CA 94945

F'HiJHE HO. :

EASTMAN KODAK COMPANY
90 PARK AVE
NEW YORK, NY 10016

TO;
NATIONAL GEOGRAPHIC
INTERACtIVE & NATIONAL
GEOGRAPHIC SOCIETY
1145 17TH STREET
N.W, WASHINGTON, D,C. 20036
4688

UNITED STATES DISTlUCT COURT
SOUTflERN DISTUICT OF NEw YORK

.,~\ • ·------·..• .. • ....nn. .-(~

(!) DOUGLAS FAl:rLIO,,'ER, LOUIS PSIHOYOS,
(;2) MATRIX INTERNATIONAL, INC. as agent

~. for ROGER HUTCHINGS. SARAH LEEN, and
(J) RICK RICKMAN, . .

Plaintiffs,

V. SUMMONS IN A CIVIL ACTION
. CASE NLThffiER: . I ._ _.'."

~~~~~~k~E~~~il~~~~;:M~';r~O~;K t~;&' ~''''!;.,.~3 ~ ;11 ...~,~
COMPANY, HAMMACHER SCHLHAlvIER, INC" " ,0.' •. .';•• , . ;.,.."Ai'ji

::~~~E_~~~ XDefendants, .,:'-t:.I.V.,.,

YOU ARE HEREBY StJrvIMONED and required to file with the Clerk (If this
Court and serve upon

PLAINTIFF'S ATTORNEY

WEINGRAD & WEINGRAD, L.L.P.
350Fifth Avenue, Suite 7720
New York, New York 10118
(212) 244-4187

DATE

an answer to the complaint which is herewith served upon ~'QU, within twenty (20) days
after service of this summons upon you, exclusive of the day of service. If )'OU fail to do
so. judgment by default will be taken against you for the relief demanded in the complaint.
'.4 ~ a,~,~:'_;- .: ~; ~, .: '"Ij'~ ......
~,·>rl~§'l);~..l:';,:'·t4" ,:".; ;,_.' ,-< •..::.·--~~~,~~~-'f
. . ',.' , •. .... : "--",." ,1,}Lflrif, DEC 1 9 WI
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IPlaintiffs-,-- ,

-against-

-~

ii/-
Plaintiffs by and through their attorneys. Weingrad & Weingrad, L.L.f.. alleges as

Defendants
---------- -•. ----------.--- ..------.-••• X

ij

COMPLAINT,
I

Jury Trial Dernanred
I

NATIONAL GEOGRAPHIC SOClETY, NATIONAL "
GEOGRAPHIC INTERACTIVE. EASTMAN KODAK !'
COMPANY, HAMMACHER SCHLEMMER. INC. AND
MINDSCAPE INC.

-,

~f- i: -~jji -r I
I ~~~i;ti~£~~~~~~RI/ ~I.._ ~_I_: if-·-:

.--.------- - -.----- }{ _- :1::1 ~ I r:; I~~ 1__
DOUGLAS FAULKNER. LOUIS PSmOYOs.
MATRlX INTERNATIONAL. INC. as agent
for ROGER HurC~GS. SARAH LEEN,
and RICK RICKMAN, -

follows:

lSATIJRE OF ACTION

I.

:', :

This is an action for damages by plaintiffs against def~ndants fQr copyright

infringement, unfair trade practices and unfair competition based 0'1 copyright' infringement,

! !: '"
breach of contractrand/or unjust enrichment baseil on abandonment; Of contract,

! !:: (
I

JURISDICTION. VFJfUE AND PARTIES

2. Plaintiff, DOUGLAS FAULKNER. is a citizen and resident of the State of New

York. County of New York. and created original 'images referred to herein, a copy of said

images. listed by published article. are attached as Exhibit 1.

DocYmCtlt: H:\j)WAUI.XNf'.R.NA1'\~ 1



9.

adventures for educational purposes.

3: IPiamliff, LOUIS PSmOYOS~ is a citi~ and reside~t of lIl~ State of ColOrado,
' \ !

and created original images referred to herein, a copy of said imaies, are atlached as Exhibit 2.

: I
4. Plaintiff MATRIX INTERNATIONAL, INC. as agTnt for ROGER

. I I
HUTCHING~, SARAH LEEN, and RICK ~ICKMA!'ol' was and still is, II domestic corporation,

! i, I
organized an~ existing under, and by virtue' of, the laws of the Star: of New York, and doing

business within the City, County and State of New York. II> .

5. ROGER HUTCHINGS, is a citizen and resident of London, England. and created

original images referred to herein, a copy of said images, are attached as E;;;hibil 3.

6. SARAH LEEN, is II citizen and resident of Edgewater, M'~land, and created

:.. I :::
original images referred to herein, II copy of said images, are ~ttaChed, a~E;;;hlbit 4.

7. RICK RICKMAN is a citizen ~nd residen,t of L.1funa NiH-fl' California, and

created original images referred to herein, a copy of said imagjS, listed !>y published article, are

attached as Exhibt: 5. II! i I;
,I
". I I: i ,I

8. Upon information and belief, and at all times relrv~nt herein, defendant THE
, 1- I I
I I: ; " , :'

NATIONAL GEOGRAPHlC SOCmTY was, and still is a dome~tic, nQlfor profit ccrpcration,
· I' i ; t •

~ '. ir ( ) I
organized and existing under, and by vil1Ue of, the laws of the District of Columbia, and doing, .

business within the City. County and State ofNew York, with offices located at 1145 17TH
· ,

,
STREET, N.W. WASHINGTON, D.C. 20036-4688; this corpcration owned the limited rights

to publish the magazine, "NATIONAL GEOGRAPll/C·, for the past 108 years.

i "· :IJ
For more than a century the National Geographic Society has published world

\ II
I·

bocWIl.t'nt: H~\I)\f'AUU(HI!It.NAn.~
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years. >Q. Tho r~Ml mission of the 'll'1"""j'- majorr' In the ,,",2

1L After; five generations of family lea~ership under the direc~n of Bill Allen, in
: I I,

1995 the magazine!was published in a non-Englis~ editions, Japaeese, an~i"in 1997 Spanish.
I I! n(~ I

12. In 1~96 the National Goo~phic iiety spccircally estab~e<f National i
Geographic Ventur;es, the Society's wholly owne~ taxable subsidiary, whi4t ipcludes television,

maps and interactive,

13. Upon information and belief, and at all times relevant herein, defendant
, I" - '::

NATIONAL GE~RAPHIC INTERACTIVE J;NC. was, and sti~; is, a dn~StiC, for profit

corporation, orga~ized and existing under, and ~y virtue of, the 1ll:'rs,of tile :~tate of Delaware,

and doing business within the City, County and,iState of Ne,'w Yor~, With of~s located at 1145
I ~ , Ill'

: I,· i ~

17TH STREET, f".W. WASHINGTON, D.C. 20036-4688, and ~n infonra~on and belief, is
, I, I':" ,

j . ! :

owned by THE ~ATIONAL GEOGRAPfllC SFClETY; THE NnI<~NtiGEOGRAP~C

SOCIETY transferred the rights to publish "NA.,TlONAL GEOGRltPHlc-; 19 NATIONAL
I '

GEOGRAPHIC INTERACTIVE INC.' '
I,
!

14. U~1l; information and be~il:f, ~ at~ times relevant hrr5in, defendant
• '. I 1'- ':1 ,:

MINDSCAPE IfC, was, and still is a ~omes¥, for profit corporanof!.,';'organized and existing
, .1 _ : :11:'

under, and by ~l'lUe of the laws of the State of California, and doing ~siness within the City,
, 1 " 1 'I. , I',

County and Sta)e of New York, with offices lrted at83 ROWland, 1~"Y' Novato, Ca. 94945;

MINDSCAPE ]NC. actually publish, manufa~turer and distribute the Jansferred rights for
I II

J
"NA TIONAL 0rOGRAPHIC",ln the ne,w forma: nTHE COMPLETE/ ~ArIONAL .

!

3



k ;J 1 iGEOGkflPHIC 1I rears 0/NaJlonaJ a,Sfap (Magadi on CD-ROU~' on behalf of ,

NATIONAL GEOiRAPHIC INTElUCTlYE INi _, THE1ATIONAL ~OGRAPHIC

I I ' I II!

therein. i ' " IJ1. II JI ' ; I, 1\ ,

15. Upo1 information and belie~,!and alall times i leVc\1lt ,hcrer{itendant i

EASTMAN KODAK COMPANY was, anf' StilljS, a dOmcspc corporationi 1fganized and i

existing under. and by virtue of, the laws of the ~tate.of New Jersey, and doiPg business within
I. I 11 ! :.1, :
I I. .'

the City, County a~d State of New York, with co,rporate shares of ltockbef~ publicly traded;

EASTMAN KODAK COMPANY on informatio~ and belieffinanc~ ~ #ipated in the
, II i' ~ Ii,

publishing of "THe COMPLETE NATIOftfAL GfOGRAPHIC 1'1 Y,e~rsp~~aJiOf/(JI

:: 1j \ ,,', 1 Li i·

Geographic Ma8OZ~1U! on CD·ROM". and receivolthe benefi~ ofth~ ¥verti,sM, therein.
I " • • II,

16. UpO'1 information and belief, and alall limes releVan\~hrrCin.idlfendant

HAMMACHER SCfll.EMMER, INC. was, and frill is, a dC?meStic;:corpp~ti~n, organized and

existing under, and by virtue of, the laws of the ~tate of New York, and doing business within
. I 'I;

the City, County and Stale of New York. ~ith a retail store located at I'FEAST 57TH

STREET, NEW YpRK, NEW YORK Itm2; ~ACHERSCHLEMMER,INC. is selling
l-;:l

and marlce.ting "THE COMPLETE NATIONAL GEOGRAPHIC 108 ye

l
,.\(a/National

Geographic Magazine on CD-ROM" , :1.:
1 : 'II
: ! ;1

20. Excbfsi-;e jurisdiction for p~ntiffs'i claims lie ~th the unJr SlatesDistrict Court

for the Southern D1strict of New York, pursuant /0 the Copyright Act Ofl':976. U.S,C. 17, Sec.

301, U.S.C., 28 S~c.l331, 1332. 1338(a)~). 13~1(b)(2), HOO and its i1aintiff Faulkner resides

"""""- ",'DIPAtJUai\I&.NATlllC 4 I



['1:.lI l..J JU mvn .;,.;.; 1m IJ.LVVH vvuaj.;V.L .LVB

I

I

in til.: Sial<: of No: ~.,ork, and defc:ndanl'~' Ko1. and Hamil.cher Ill'I: dvl.i.~g ~usin.:$S in tl\l:
; . 'I I" 1':111 'I I 'I,I . 'I" Ii ..

State of New YOT ·luri
sdil;!ion is groun<W1 in e proVisi0r of RU.IC 4f.'..~:.': ~i1~·CrP, and iiI,.i

pendent jurisdiction. , ,! ' L' il 11" , I I I
' I! ~ \, 'I l'

. :; ,I ;' I ':1 I I I : •

21. DO, G~AS FAULKNER, fOUlS ISmOYOr, RiiRUe~GS, SAl}AH

LEEN, and RICKRI~KMAN are profe~ioQll1 pr°tograp~ls and rhOf5" ri

I , SUMMARY ALLEGATI?NS I ".' ':'1 1 :'.1: I :
1 ,,~T· -, "11

22. Plairitiffs allege lhat they are the o.1ners of. ~d/or ~e~.cce~r. in interest to or
I I I I I 'I WT,

~,I ! I,'

agent for certain contract rights of copyrighted urages. which wer:: i'1frjngrJ, by defendants.

through the unauthorized alteration, publication. fale. distribution and use thereof. and/or,
,

plaintiffs allege that defendant NATIONAL GEOGRAPIDC SOCIETY, breached their contracts. 'I ',' I, I' .
. ,' ,

with the plaintiffs, 'and/or. in the alternative, rhalithis defendant ab~doned thC contracts with
, I' l, ' •

i .

plaintiffs and lor were unjustly enriched thereby. 'Said contracts were the original agreements, ',' "

made at a time when it was not in the contemplation of the parties that the 'images would be used
; ~ , "

for profit and commercial use in a Nanona! Geographic MagazIne on CD;ROM; the intent was
I L··

, • I '

only educational andlor non profit usc. In ,additiin,the plaintiffs Claims!r for unjust

enrichment. commf" law unfair competition. 1010UtmisapprOPriation O(lgoodwill. federal

dilution, injury to rusiness reputation and ~iIUti01 of trademark -- New y?rk statutory law.

I <CO~I I,'
: \ i:

FIRST qAUSE OF AC1JON CPJOOUGHT JNERINGEME.iST AGAINST
I NATIONAL GEOGR,APmc SOCIETY. NATIQ&\L
IGEOGRAPHIC IN'l'ERACIlYE. EASTMANKO~
fQMPANY· HA~~~MMER. lNCi-AMl
I MJM>SC4J'EJNC.
. I

5



I
Ii;
, ,

if Iii - ' I II~~' .. ·,I
23. I Th~ suriJ t images arc WhOUY,!~rigi with Plai1tiffS and arq,:~,'I,;:'p~~igh\ablC s~tijL:ct

I :1" , 1";'1111' II

matter ~Ode,'r the IaWr',"': "" ted States r.,',', II ii',es crcall by PI,n~,ff~,' ••~,',',:"",e,~',.,iitered bY,,1

them with register otlcopynghts, Library of:fongr~ss. • I L,' I!".:t lit : :11

I 24., Since creation of the subject i'Fges,rPlain:T have I ;l1\t>lltfI fr l!ll respectsi
! with the Copyright ~ct and all other laws g~yerninf copyrightr and 1rr rc~rf.! tlte exclusiv.e

rights and privileges in and to the copyrightof saidlimages, andlor WUl'receive'a certificate of
1 d I _. I -:

I I 'I

registration from the Register of Copyrights; a copy of the copyrights, or applications for

copyright, are attached as Exhibit 1-5 or in !he altemattve, plaintiffs ask this Cl?urt to adjudicate

their copyrights based on these registrations, and a9Y registrations made by the defendants

herein, in trust for tl)e plaintiffs, and pursuant to the Berne Convention. . ;

25. The subject images were published by plaintiffs, and all copies of them made by

defendants published. under their authority or license, prior to 1997, were, and have now, been
i "

printed and published in a CD Rom version, which is not in strict confor~ with the provisions

and laws governing copyright, or in conformity to the plaintiffs' contractsl.:

26. Plaintiffs have been, and still are, the sole proprietors of, 0l,successors in interest
I '

or agent for all rights, litle, and interest in the copyright in said images. ,-
1 '

27, Prior jO and on or about September ~997, an~ thereafter, di(eooants infringed said

copyright by reprodrcing said images and P~blishiJlg and placing in the grerl!l market and by

mail order catalogue, for sale in the Slate of New York and world wide,lmages which were
: i

copied from plaintiffs' copyrighted images, known as "NATIONAL GEOCfRAPHIC', in the new

6



I,"' i t I: I·. " "·t,] Ill., . , . ~, '... • "'1 ." , .'

"""" "'1EC~.\JP .,..1C NATJON.tJ. GER.: f.. ''file lost.urs °1""'.i :..' :.i.~I.~Ig.r"" >,.11'

MagadM on ClrRO ";as aforesaid. 1ji ,..\ •• I!U:! Jilt·· I,

"I On or ;'J~ 1m... mi.Jk< P~F.wnijf ,J,l..-:!
.. ""''''r''N"ir-bk """,. ri"" fendantr .". rl·· ·~I- ....,.
to pub'" ;,.i''"''·1~'"'''' images• •+pub! 01 r-.ff~i+ '0''''+
Iadvertising campaign land/or for profit business prorr0tions, byl sale o~: a ,C~ ~om collection of
; I .' 'I I: . ' .. ,I,
II magnines and "NATIONAL GEOGRAPHIC" I In the, newfol71Ufl "THE~.OMfLE.TE, . I . ---li . c;r

I ; "'

: NATIONAL GEOGRAPHIC 108 Years 0/ National. Geographic Magatine on CD-ROM· and

: related products. with substantial changes by adding] advertising for the defendant Kodak.

, NATIONAL GEOG~pmC SOCIETY, NATIONAL GEOGRAPiUC INTERACTIVE,

: EASTMAN KODAK; COMPANY. MINDSCAPE lNC., and others. by add~g sound and music
, .:;

with the ads, by adding animaled movie to the product and animated ads. ~r deleting the full
I:'

size supplemental m:ps that were routinely included with the original P\lbI1~tionS,and by

adding a Kodak Swc\lpsUlkes promotion on the package shrink' wrapping which promoted Kodak

and its products.
I ' .' •

29. On or rbout September 1997, and th:rea~er, defendants halbeen pubhshmg.

selling andothe~ marketing and using the plaintiffs' images, and the images of other

contributors. as afo~said, and have thereby been ~gagil1g illunfair trade ~ractiees, and in, . I

unfair competition. ~gainst plaintiffs, 10 their damage. i
, .' I

30. The non-profit National Geographic Society. :which has an Internal Revenue

Service status of SOl (C)(3). in competition with pliuntiffs. who do not have the tax-exempt
. I

7



..... -'-, . ,~ .. ' '- - - .'.

" II! 1:71" 1'1 il 'I~'I iF ),. ! 1!ljl' I
staD.1S, are selling for profit, in eompetilionwith p~tiffS inUlgcs, t,hiChdt~; their market' and

I ',I

value by using their,photo agency, the National G~graphic Image C\>lIecJi~ge Sales.
I II" :I ' I' "I

31. The licenses of the National Geagraqhic Image Callec~onlJf'&~C •. Sa1es usc this.
! I[ 1 ' ,i,I

ccmmercial licensing for photographs for profit offered the images!,to!be~:to promote ~e
I :1 I'· 'I '

themselves and the Nauona! Geographic MagatJTlf un CD-RPM anlI re~~ Pfoducts the intent

was Only or far prOfit usc. , i

I
32. Defendant, The National Geograpni9 Society impliedly agreed to protect and

11'1

defend plaintiffs' images, but defendant intentionally and wilfully violated plaintiffs' rights, as

aforesaid, in 1997. and as a result the plaintiffs' ",ere damage, and continue to be damaged.

cousr n

educational magazine.

I"
~ I~ ,

~COND CAUSE OF Arro~ BREACH OF C0NlJrcr

: 6GAINST NATI0l\(AL ~QGRAPmC SOCIEW
, I 1'1

33. The plaintiffs entered into agreements with defendant, The :~ational Geographic

Society to license to them the subject images for one time non exclusive hse by this defendant,

34. Def~dant The National GeOgraPhi~ Society agreed to purb from certain

plaintiffs the rightso usc the copyrighted images ,,"5 they appear in the 0rrgina.l non profit

I,
I

i

35. The 'defendant National Geographi, Society abandoned andlor breached the

contract which li~nSCd said defendant, a recognized not for profit corpotation, when it, , ,
, I I

transferred the ri~hts under the contract to defendant NATIONAL GEQGRAPHIC, ,
, !

8



Geographic Society.

f l '111 I " • ~ • " r~:;, 'I'I'!:! I, ! II" 11 ::

INIlilW"'IVE.or"'-~KOr eOM/'ANY!~m lNe,,;'"
distributed it throu$h 'HAMMACHER SCm.EM¥ER, INC.• M!NpSC~Jf tNC., and directly

, I" ". I' ' .'

by themselves and ,others. aU corporations, being flodvated far pro~t.ii,
: , :i

36. The National Geographic Society ,Sferred. their not ,for proPt image collection

to National Geaglllphic Intelllcdve for profit rnaking purposes., I',

37. plaU\tiffs duly performed all of the ,terms, covenants and condidons of the

agreements to be performed on their part lIJId. delivered the images for~ by The National

I,:

38. Defendants actually and impliedly agreed 10 pay certain fel'~, for the one time

~",.,. pubn_ of "" i~,~ for ""! profireduca""'" ~.i:
39. Defendants National Geographic SOciety agreed to purChaJ from plaintiffs the

, " ' \ q

right to use the iInilgcs created by the plai\'ftiffs ~ut abandoned andbreaf~ the contractwhen
, ' '

they induced the ~laintiffs to license to the: defendant Natioljal Geograp~c Society a recognized
, ' '

not for profit co~ration. and then assigned their rights to \he defendanl NATIONAL
. I

GEOGRAPffiC J¥fERACTIVE, an undis,closed. separate fqr profit cOfllOration; the plaintiffs
I

did not contract t9 place the images in a f9t proilt media'se~ng and theiplaintiffs would have
I !

charged substanti<¥ly more for a for profitusage;to be sold with the eXUfosive ads as referred to
. " I

above; all such a~vertising for Kodak, National <Jeographic. and Minds(:ape, was not implied or
I :

stated. I, !
40. The.defendants failed to respood to the plaintiffs, deman~ to cease and desist in

, I I
I

their usc and sale~ and infringement in 1997.

9

..... ===-=-_7~~~~ClT q~hTlP7:l7rl



made at Hammachcr Schlemmer, store and elsewhere in the state of New Yor~.

'I 'I ': 'i1 ':i,m ,! ,':!' !
1_.: : r i :.. ;~ ,:. '
, I, ,",n' .l" "

41. Thereafter, defendant National Geo~rapbic Interactive!~pn ~il the images in
. I:' ~

New York City without intent to pay plaintiffs fol" the inlages in lhC CD R~j which sale wore

, ,

;
I
I
I

i ~ ,

members of the public who have been and will be mislead 'regarding tlW actUal origin orI •
, I

ownership of the' images, and who were induced to buy defendant' s pUblica~n. to purchase the,
!

CD Rom version in place of those publications Fitially authorized by *,e plaintiffs which are
I

still on the market for sale.

COUN'fm
!

IJUllD CAlJSE OF ACTION uNnJST ENRlcH'MENT AGAINST ALL pEJmNPANTS
I

42. In the alternative, and in thoovent ~at plaintiff has no adllClllate remedy at law,

based upon the abandonment of the aforesaid contract, by the defendantS, [it would be unfair,I:
unjust, and inequitable for defendants to retain, and be enriched by the frUits and benefits of

their improper acni,ons, as aforesaid, for Wh.,ich Plai:,'ntiffs seck: eqUitable_~I!.,uef.

, ,cowrrv!, '

I

'OMMON LAW UNFAIR CQMPETmON e:GAINST ALIf' !l'RFENPANTS
I

43. Th¢ acts of defendant constitute unfair competition and Wire designed to trade

upon the popularity, good will and intellectual property owned by the PFtiffs
and many omer

contributors without permission to reproduce. ~d witho~t payment. pffendant infringed upon
i

the rights of plaintiffs to exploit the aforesaid creations,in'an effort to ~palm; off' the images, to

10
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P, 23013090941FAX NO,STOCK CONNECTION
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l 44.

: 11,/ ' " l~'.'"n', Irl I!iii !jI, (r':-~;I~~l----mr
. I' . . tll;!,l"'" .)

, : . " ./:,' '11 -',:1' ':~: .

Defe~t has newly copyrig~ted all fdilOrial c~ntent ~: inlagcs'lin its name
, '

during 1997. stating .!hat •AU Rights Are Reserved". without reserving the plaintiffs rights, or

giving proper attribution.

45. Defendant's activities are likely to confuse consumers as to the source, and imply
I ' I l t', '

I the plaintiff's spons<?rship or approval of the imag~s and unless defendant H; enjoined and
I,

restrained from pr04ucing, licensing, manu~cturing, printing, diStribUtiniftUing, marketing.

promoting, advertisil',g and otherwise exploiting the images,' and the Plainff"s names and
; '. I III"

reputations, to which the defendants do nOI hold a license, will be irreJllU'llb,lY damaged, for,
j I'

which they have no,adequate remedy. al law. I
46. By reason of the foregoing, plaintiffs are entitled to a permanent injunction,

enjoining defendantifrom further acts of unfair competition, and for ana~d of compensatory

and punitive damag~s against the defendant in an amount to be delCnnine~ at the trial.

COUNT V

TORTIOUS MI~APPROPRIATlONOF GOODWILL ,MlAlNST ALL DEFENDANTS
, I . , I

! I . I

47. The aCts of defendant constimte tortious misappropriation of the goodwill and, '

'. \

reputation of the plrntiffs. Defendanthave usutllfd, for thc~r own com"jcrcial advantage, the
. - ~ -' \

unique elements an~features of the copyrighted images, Defendant'sc01duCt is specifically

, '
designed to trade u~on the phenomenal popularity'and goodwill of PlaintiifS valuable images,

and others of their rrofession who were tr~ted similarly by~ dcfendanr,; .

48. Unle~s defendant is enjoined and rc~trained from producing', li~sini\,
I !: ':" .

manufacwring, prUjting, distributing, selling, marjceting, promoting, adyerlisi~s. and otherwise, . .

11

""'-------------_-------.:...-'~-- ----



s

·1""·.......

exploiting the images, plaintiffs will be in'eparably damaged. fofwhich: thi.ly will have no. i .

adequate remedy at law.

4-9. By reason of the foregoing, plaintiffs are entitled 10 ape~t injunction
I ; 1 ,J

1;1

enjoining defend~t from further acts of misappropriation of goodwill. it for an award of

compensatory and punitive damages against the defendant, in an amo1).O be proved at trial.
I' '\"

, COOOVl Iii
Ii

EEDF.RAL DlLlm()N AcrINST ALLDEFE~
,

50. P~nliffS' images are inherently ~bitrarY and highly diSiltctive. and are strong

and indeed famous, as a result of its artistic and marketplace signific:urce.

51. The commercial and copyrighted 'use by defendants of !hi infringing images is

likely to dilute ute distinctive character of plaintiffs images in violation of section 43(c) of the, ,,: I

53. Plaintiffs have no adequate remedy at law against !hese,acts of dilution, unless
, " i

defendants are Ilnjoined by this Court. plaintiffs will continue to suffer~ble harm.

I

52. As a proximate result of the aclS 'of defendanl$ as alleged herein. plaintiffs have
j' 1

suffered and will continue to suffer great damage to their business. garwil1, reputation, and

profits, while defendants are profiting at plaintiffs' expense. The preclseamount of the damage
i ,I' I

to plaiSltiffs andthe unlawful profits accruing to defendants has not yet been determined.
I . I

Plaintiffs will seek leave to amend the complaint once the amount of ~ch damages and unlawful
I, .,: , H'I,

profits has been determined, or will prove thesame attrial. '
, I

Lanham Act, ISD.S.C. 5 1I25(c).

COUNTvn
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INIDRY TOBUSINESS REPUTATION AND DILVJlON
OF TRADEMARK - NEW YORK STATUTORY LAW AGA,lNSlfL DU£NDANIS

54. As ; direct result of plaintiffs' ex~sive experience. care~ skill in producing

and marketing the~ images they have acq~ired a:reputation for excellen~. and command

extensi....e sales. ' I'i
SS. Defrdants arc misleading the public into believing thatt thirty CD

"NATIONAL GEQGRAPHlC'.in the newformat nTHE COMPLETE NATIONAL
, I

GEOGRAPHIC 1,~ Years of National Geographic Magazine on CD-RQM" are connected with
, ,

i
plaintiffs' businesf. I

56.
I ,

Such acts by defendants are likely to deprive plaintiffs of !he benefit of the
,

goodwin attached to their images and injure plaintiffs' business reputations, put off potential. i
buyers of plaintifrs images, expose them to further infringements. by permitting purchases of

• : II . .

the CD ROM set 10 copy the images by downloading and dilute the distinctive quality of the
, I I

images in violalioJl of New York General Businiss Law § ~68{d). 'l
57. As a proximate result of the acts df defendan~ as alleged' erein, plainti ffs have

suffered and will ~ontinue to ~uffet damage to ~eir busi~Ss. gOodWill.l~putation, and profits.

: I;,same at trial.

, . ,

Theprecise amourt of such damage has not yet been detennined. Plaintiffs win seek lea....e to
; : i l' ;:' !,l

amend the complaint once the amount of such damage has been determined, or will prove the
: I'

I

S8. Plaintiffs have no adequate remedy at law ag!linst iiS dilutiqnof and injury \0 the
1 I I ;1,1
I . J \1

images and their business reputations and unless enjoined by this ~oun, p~tiffs will continue to
I ',.

suffer irreplU'llble harm.

13
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I
(e)! damages as to this court shOll appear proper wahl the provisions 01

the statures, but not less than OrUf Hundred 7,housand DOfFrs
. I I . '

($1fx;'()()()' OO) for each such In/rillgement. - ! "

,

infringements, and/or

I

the i;iforesaid unfair trade practices and unfoir competition. and/or.I
I

(b) aU gains, profits, and advantages derived by d4endtJnt from their

_. I' I

(3) Or that defendant be required to 4e/lver up. ~o be impoun4edduring thepeFency

of this action, all copies ofsold images /n its possession or under itS control, and to deliver up.. • ,I I,
"

for destruction a{llnjringlng copies, all plates, 'digital or eleetro'flc copies" andall other matter. i. ' .

for making such i'!fringing copies. j I;
- "i - ,i

(4) l1i¢ defendant pay to the plaintiffs the costs of thlfi aftlon II'll! statutory and/or
_ ; II ~ "

reasonable attorney's fees. i!

-r-,',·..........r-·~I·--l""1~' .........·~ , '·1 ;r---~~T-:--;'-'-';,' l~~---~~"-"r:--
I ! ! !'fi'
, WHEREF0!tE. plaintiffs respectfully de~ judgment as foUOWi:,:'

- I'
- I-
_ (1) That 4efendant be e1\ioined during t¥ pendency of this a~i.~' and permanently

thereafter, from iTtf1;inging the aforesaid copyright and trademark ofthe P('f'ntItJi in any manner.

and from further p!f'llshing, seUing. markefing or/or othenyise dispOSinf' ofany copies of the

infringing imllges, ff aforewld. - - I, I
(2) That 'defendtJnt be required to pay tf? the p/atnllffs such oorges as the plaintltfs

I ' ' •

have sustained in ~01lSequence of defendtJrlt's infringement ofsold copyright, and/or of the

aforesaid unfair trade practices, and/or ofthe qf/?resald u'!fair competitibn. and /0 account for:

(a) , all gains, profits, and-advantages derived by dej'eruJani from
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, Ii'

(S) That the plalmiffs Mve such other and further relief as Isil': Including punitive

and SlIllUtoO' ewnpljCY dgmaee tQ be fixed. ; , ::
, , I

(6) 7'1wt ifendants be reql4lred topay '~ the ploinltfs the nwner benefit conferred

on defendants 1ly reason oflIS aforesaid wrongfid ~e ofthe plllinli/ft' prorrly.

I (7) ThaI t~ defendant be dlrecred to ret~ aU origlnol materialI' art work, dz4plicate
• I
. ,
: transparencies /71 the possess/on ofpublisher/molllifpeturers to the pJoilltljfi' herein or have. ,

: damages assessed as-to the value ofthe loss.

i .
i (8) 11Ia1 they have such other andfurther. reliefas may be.just and proper. together
, I ; iIwith reasonable imeres: attorneys fees where provJ~d for b~ law and the eMS and
I . ,I •

! disbursements of thisaction ail in excess QfSlOO.oop.OO.
i '
i Dated; New York, New York

December 18. 1997 f ,

WElNUR¢li.l/1

'STEP N D (SAW6193)
Attorney fo Plaintiff(s
Office and .0. Address'
350 Fifth venue-Suite 7720
New York; NY 10118-0165
Tel. No: (212) 244-4187

, ..
';
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