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SUMMARY

A divided en banc pavel (7-5) of the Eleventh Cirenit agreed -

with the Second Circuit that defendants’ use constitutes a
priviléped rc_yision under Section, 201(c).

Facts

Jerry Greenberg is a freelance photographer, some of
whose photographs were published in four issues of the Na-
tional Geographic Magazine—January 1962, February 1968,
May 1971, and July 1990, In 1997, the National Geographic
Society (Socicty) arranged with others to produce “The Com-
plete National Geographic” (CNG), a 30-disc CD-ROM set
containing each monthly issue of the Magazine, as it was
-originally published; for the 108 years from 1888 through

1996-—roughly 1200 issues of the Magazine. The -CNG

includes a short opening montage and a compuler program
that allows users to search the CNG, zoom into particular
pages, and print copies.

Greenberg sued the Society alleging that it infringed his
copyrights by, reproducing in the CNG the' print Magazine
issues that incloded his photographs. The district court ruled
that the CNG coustituted a “revision”

tographs in the CNG was privileged under Section 201(c)
of the Copyright Act, and did not infringe. The Eleventh
Circuit reversed, 244 F3d 1267 (11th Cir, 2001), 15 CLI 26
(May-June 2001) (Greenberg I}, holding that the use of the
photographs in a CD-ROM version of the Magazine is not a
privileged revision. On remand, after a jury trial on damages,
the jury returned a verdict against defendants in the amount

of $400,000. The Society appealed again, this time arguing .

that the intervening decision of the U.S. Supreme Court in
New York Times Co. » Tasini, 533 U.S. 483 {2001), 15 CLJ
38 (July-Angust 2001), decided shortly after Greenberg I,
mandated a reversal of the jury verdict. Subsequent to the
* Tasini decision, the Second Circuit decided a case involving
the CNG with neatly identical facts to Greenberg. Faullner

v. National Geographic Eriferpiises; - Ine,, 409 B34 26 (24 .

Cir. 2005), 19 ‘CLY 26. (May- -June 2005), held that because
the CNG is 2 new version of the Magazmc the CNG is a

privileged revision. The Bleventh Cucuit agreed - that Tasing

compelled a reversal of the jury verdiet because, under
Tasini’s rationale, the Society was privileged to reproduce
.itg print magazines in digital format pursuant fo Section
201(c). See Greenberg II, 488 F3d 1331 (11th Cir. 2007),
21 CLT 38 (July-August 2007). The Eleventh Circuit vacated
Greenberg I and granted a rebearing en bane,

THE ELEVENTH CIRCUIT OPINION

The Majority Opinion

Judgé Barkett noted at the outset that Section 201(c)
of the 1976 Copynght Act provides that in the absence of

»

_ of thc print issues
and concluded thar the reproduction of Greenberg’s pho- -

"-an ‘,é:'xprc'ss ‘fthansfef;bf Gopyught, when @ ‘TTCEIEHCC author -~

or photographer contributes ‘an ‘article or phoiograph to a

newspaper, magazine, or other periodical for publication, “The-
owner of copyright in the collective work [the periodical] 15

presumed to have acquired only the privilege of reproducing

and distributing the contribution as part of that particular

collective work, any Ievision of that collective work, and
any later collective work in the same serjes.”

fromm revising the author’s comtribution or including it in a
“new anthology or an cutirely differcnt magazine or other
collective worle.” Tasini, 533 U.S. at 497 (quoring H.R. Rep.

_ Mo. 94-1476, at 122-23 (1976). Thus, said Judge Barketl a

magazine publisher is privileged to reproduce and distribute
an article or.photograph contributed by a freelancer only
(a) as part of that particolar collective work to which the
author contributed his or her worls, (b) any revision of. that
collective work, or () any later collective work in the same
geries. The Socicly argued that it reproduced and distibuted

the CNG as a “revision” .of the colleclive ‘works o Which

Greenberg contnbuted his photographs. Greenberg contended
that the CNG is a “new collective world” and net entitled

to any privilege onder Section 201(c).

Based on Tasini’s definition of “revision™ and its discussion
of microfilm, Judge Barketi concluded that the reproduction
of the Magazincs from print to CD-Rom is a “revision™ of
the original “collective work™ and therefore privileged undcl
Section 201(c) Tusini, he said, defined “revision” as a “new

‘version,” and a version s, in [the Section 201(c)] setting, a
distinct form of something regarded by its creators or others
as ope work.” 533 U.S. at 500.. '

The articles at issue in Tayind, written by freelance anthors;
originally appeared in The New York Times and other peri-
odicals. Pursuant to agreements with two computer database
companies, the periodical publishers provided the database
companies with the separate articles from each periodical

-which were then placed in eléctronic databases, isolated from

the context of the original print publications in which they
first appea.red The Tasini Cowt noted that the databases are
sixilar in that a user of any of them can only view articles
in isolation.of the.context of their original print publications,
The Svpreme Coust concluded that the electronic datzbases
did not reproduce or disitibute the fréelance anthors® works
as part of either the original editons or as & revision of
those editions. Because the freclance authors’ articles were
presented to the user in isolation, clear of the context of the
original print publication, the publishers could not claim a
privilege under Section 201(c). The Supreme Court found that
by presenting the articles outside of their original coniext,
the databases were not revisions of the original collective
works. The question in Tasini was “whether the database
itself perceptively presents the author’s contribution as part
of a revision -of that collective work.” 533 U.S. at 504.
In determining whether the articles were reproduced and
distributed as part of a revision of the collective works at
issue, Tasini, focused on the articles “as presented to, and
perceplible by, the user of databuses.” Id. at 499,
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The purpose -
of Section 201(c), he said, was to limit what the author
is presumed to give away and lo bar periodical publishers




The teachings of Tasini are twofold, said Judge Barkett.
First, the concept of “revision” necessarily includes some
elernent of *“newness,” and second, consideration of the
context in which ‘the contributions are presented is crucial,
In-its discussion of microform reproductions, he -suid, the
Tasini Court noted the difference between revisions of
collective works and collective works where the individual
contributions have been faken out of context. Judge Barkett
found the CNG analogous to tlie microfoimns discussed in
Tasini. Similar to microfilm or wicrofiche, he said, the CNG

uses the identical selection, cuordihation, ‘and arrangeinent .

of the underlying mdmdual

ntributions a5 used in the
Ongmal collcchv" ‘work el

other colIectwe woﬂc ” HR ch No, 9 1‘476,' at 1'22‘(1976);

' Judge Barkctt rejected Grccnbcrg 5 cla:m tbat the "'CNG' 1§

“gew " collective work,” stating’ that Congresw mtcndcd for

pubhshcrs to retain thc;r Secuon 20i{c) privilege "unless
the, repubhcaﬁon consun_lted an '

détermining: whér.her the pubhsher hds v1olatbd Lhe conte{mal‘
ﬁdehty of the original collective work, Couits, he-said;’ ‘niust
detarrmnc : whather the reproducnon creates an |

enu.rcly

ildehty to the rlgmal pnnt pubixcatmn as: presr;:nted (D. and.

perceivabié- by the: iisers -of fhe revised: versiomn; he: agreed
with the, becund Cu-cmt’s holdmg i Faulkner that the’ Society
1s pnvxleged to reproduce and disiribute the CNG under the

“revision” prong of Section 201(c). Judge Barkeit's opinion
was joined by Circuit Judges Dubina, Black, Carnes, Marcus,
Pryor, and Kravitch. :

Dissenting Opinions

. Judge Birch, who wrote the opinion in Greenberg I,
dissented. Putting aside the legal analysis, ke pointed to the
pecuniary or cominercial positions of thie parties. On one side
are the authors, artists, and otlier creafors of copyrightabie

. works who maintain that ilieir creative contributions to

collective works already exploifed by publishers should not
be further exploited by those publishers without sharing the
profits realized by that further cormmercial exploitation. They
also contend that publishers want to ignore the economic
compromise—the balancing of equities—that is reflected
in Section 201{c). He noted that Marybeth Peters, the
Register of Copyrights, stated in her 2001 letter to Congress

nmely dyj‘erent callecrwe

regarding Zasini that: “Section 201(c) was intended to- limit a
publisher’s exploitation of freelance authors’ works to epsure
that authors retained control over subsequent exploitation of
their works.” With respect to the interpretation of Section
201(c) advanced by the publishers in Tusini, she said that
that “would give them the right to exploit an article on &
global scale immediately following its initial publication, and
to continue to exploit it indefinitely. Such:a result,is. beyond
the scope of the"stamtory language and was never intended

‘because,..in .a digital ‘networked. environment;-it: interferes:

with authors" ability to-cxploit secondary markets: Acceptance
of -this: interpretation. ‘would-lead: to: a. significant’ risk: that-
authors .will not.be: faJ,rIy compensated: as, envisioned. by the:
comprormses reached i the. 1976 Act: The Fesult would be'
an: unintended:windfall: for : ‘publigliers=of collective: - work

147 -Cong!. Reci F.1182:02,:(2001): Letter from: Marybcr.h»

. Peters to: Repicsenmhw: James B McG@vam -Febmary: 14,

R S S T L

2001) nip o ;
~On’ the - opposites 81de' saxd Judge Birch; thie publish-
ers scelt t0° generate new. revenucs. by repackaging an old
product.-The new - paclcagmg of the old content replzcated
but rmrewsed Tl

r-,nhanc:ed exponentlally whcn thie’ pubhsher Cans,exclude the-.
contnbutmg aulhorb and cjther creators_ of the” c:ontent‘from‘

“support ﬁljmance of ‘Gre beﬁg I. Bach
of ﬂ]%c ralmnales dcmons!:rates the crroneoﬂs cbncluswns

fwhich - Sectlon 201((:)’“ doas not- apply, (B) Lhc Soc1cty
cannot transferits” pnvﬂuge to third parties to exéicise; and
(C) defendants have undertalcen to display Greenberg’s worlcs
publicly by means of a progecuon On 4 computer screen, a
110n~pnv1lcged exercise,

New Collective Work

" 'To create the CNG, the Society contracted with a company
to d1g1ta11y scan the pages of the Magazines. Each issue of
the Magazine was scanned, page by page, into a computer
system. The scanming proccss created an exact image of
each page as it appeared in the Magazmes The assembly
of those “particular collective works,” ie., 1,200 issues of
the Magazine—is, said judge Birch, far dlﬂ‘erent from the
permitted reproduction and distribution of “that particular
collective work,” ie., an issue of the magazine.

Judgc Bich noted that throughout the Iitigation the
Society lias shifled its legal position many times. Initially,
he said, the Society arsued that the CNG is not a new
collective work for the purposes of Section 201(c) because
it does not differ in any material creative respect from pages
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of the Magazine. As a straightforward reprint of the Maga-
zine, the Society said it is entitled to publish it pursnant to
Section 201(c). The Society also contended that revisions
of a particular collective work and later collective works
in the same series—both explicitly authorized by Section
201{c)—arc clearly new collective works, In apother court
proceeding the Society maintained that the CNG “is merely
a reproduction, not a ievision, of the Magazine . . [and]
is nothing more than a collection of issues of the Magazme
in a different medivm.” In Greenberg I, the Society con-
ceded that the CNG is indeed a “new” collective work but
claimed that “Section 201(c) of the Copyright Act permits
the Society to publish [the CNG] as a revision even if it is
a new collective work.” Thus, said Judge Birch, the Society
has conceded that the CNG is not a revision but an exact
replica placed in a different medivm. He noted that the act
of scanning is all that.is nccessary to place the rote copy
of each issue of the Magazine into the digital medium. The
assembly of these separatc and indepeudcm, works, he said,
constitutes & ‘new’”_and, eyen “completely.. ifferent”. col-
lective work..A “collective work’ is-definsd in Secnon 101
as a work “in which a number of contributions, constituting
separate and independent works in themselves, are assembled
into a collective whole.”

In the case-at bar, the Society claimed that it may
license 2 reproduction or republication of all issues of the
Magazine, collectively in a new anthology or aggregation,
so long as cach republication is in “context” as per Tasini.
But, said Tudge Birch, Tusini was a “disassembly” case not
an “assembly” case; and the Supreme Court focused on the
textual and pictorial context, in a thresheld examination,
1o determine whether a “particular collective work”
existed in order to ascertain whether the statiory privilege
was available. Determining that it was not, he said that the
Supreme Court pever zeached the com:rol]jng issue in this
case, ie., whether the assemblage is privileged. An- assem-
blage of replicas, said Judge Birch, is not pnvﬂegcd because

a “pew collective woik™ is expressly not mcluclcd in Section
201(c) and cach “particular co]lcchve wor " (each issne of
the Magazine) is not part of a “revision.” See House Re-
port No. 94- 1476 ar 122 (1976) Thc CNG he suid, 1s an

on of ;1,20 i Ma,

collective whole.” The Socmty, he sald registered its cLum
to copyright o the CNG as a “Compﬂation of Pre-Bxisting
Material Primarily Pictorial.” The Society’s argument that
the CNG is a privileged “revision” fails, said Judge Birch,
“because no revisions have been made to the magazines. No
revisions have been made because nothing has been ‘revised.’”
(Original emphasis). The CNG, be said, is not a piivileged
revision because it is not a revision but a new and different
collective work expressly exempted from the coverage of
Section 201(c). The “revision” clause in Sectien 201(c), he
said, was not intended to penmit the inclusion of previously
published freelance contributions “in 2 new authology or an
cnfirely different magazine or other collesiive worl,” citing
H.R. Rep. Mo, 94-1476 at 122.23,

Iudge Birch noted that both the Second Circuit opinion
in Tasini v The New York Times Co., 2006 E3d 161 (2d
Cir. 2001), which was affirmed, and Greenberg I concluded
Page 52
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that a “ncw anthology™ or a “new collective work™ was riot
within the “revision” privilege of Section 201{c). In affirming
Tasini, he said, the Supreme Court explained that “Section
201(c) adjusts a publisher’s copyright in its collective work
to accommodate a freelancer’s copyright in her contribution.
If there is demand for a freelance article standing alone or
in a new collection, the Copyright Act allows the freelancer
to benefit from that demand; after authorizing jnitial publica-
tion, the freelancer may also seli the article to others.” 533
1.5, at 485. (Emphasis added). The Supreme Court, he said,
found that the publishers had no Section 201{c) pnvﬂege

‘because: “Tt would scarcely ‘preserve the author’s copyright

in a conttibution’ as contemplated by Congress, if a news-
paper or magazine publisher were permitted to reproduce or
distribute: copies of the author’s contribution in isclation or
within new collective works.” 533 U.5. at 497, (Emphasis
added). In determining that the databases in Tasini did not
congtitute a revision, the Jasini Court stated that the aggre-
gation of the entirety of the works in the database does not
constitute a revision of each constituent edition, The Tusin
Court concluded. tliat'the databases *smply caunnot bear the
characterization as a ‘revisior” of #ny orie per wdrcal ed::wn”
Id at 501, n.9. (Emphasis added).

Judge Birch noted that the Tasini opinions, both in
the Second Circuit and the Supreme Court, as well as
Greenberg I, all cite to the same House Report for
interpretation of the “Tevision” clause in Section 201(c), which
reads in pertinent part as follows: “Under the language of
this clause a publishing company could reprint a contribution
from one issue in a later issue of its’ magazine, and could
reprint an article from. a 1980 edition of an encyclopedia
i a 1990 revision of it; the publisher could not revise the
contribution itself or include it in a new anthology or an
catirely different magazine or other collective worl” HR
Rep. at 122-23.

Using the microform analogy from Tasini dxctd both
the Second Circnit it Faullner and the en banc majority
avoided the obvious conclusiop that the CNG is a new an-
thology or “other collective work,” said Judge Birch. The
majority, he said, believed that the Supreme Court suggested
that the reproduction of print publications in microfilm
would be privileped under Section 201(c). But, said Judge

© Birchy Zagini found, no: ' analogy ‘between the databases and
. prcrofilm ; ior microfiche:: ‘The . .majority, nenetheless, found

the NG apalogous to these mmicroforms, he said. Combin-
ing the copyrighted computer programs with the uneevised
individual issuss of thc Magazipe resulted in an “other col-
lective work™ or even “an enm‘ely different collective work,”
said Tudge Birch.

In Part B of his dissent, Judge Birch smd that the So-
ciety cannot claim the benefit of a statutory privilege for a
group of third parties that actually compiled and published
the CNG. Section 201(c) provides publishers with a mere
privilege that is not transferable, he said. In Part C of his
dissent; Judpe Birch syid. apother determinative issue that
has been 1guorecl and omitted by the ma_]onty, is the “public
display” issue. Even if the Society enjoys a Section 201{c)
privilege, he said, it does not inchude the pnvﬂcge of publicly
displaying Greenberg's photographs

Judge Birch concluded that (e majority’s rationale,
essentially adopting that of Faullmer should be rejected.
Circuit Indge Wilson joined 111 Judge Birch's dissent, and




Chicf Judge Edmonson and Circnit Judge Anderson joined
*°  that dissent in Part A only.

Judge Anderson’s Dzssenr

The issue, said Judge Anderson, is whether the CNG is
a privileged “revision” of the individunal isgues (thc collective
works) of the Magazine or an unpnvﬂeged ‘néw. anthology
or an entirely different magazine or ofher. collective; work.”
Tasini, he said, does not fully resolve thrs issue, - Tn' Tasint,

he said, because the repubhshed newspaper and. magazine

articles did not appear in context—the contextual analysis was
decisive—the. new. pubhcauon ‘was not: prrvrlcgad ‘Because

the individual articles in the. CNG- appear’ in- their” ongmal
context, the: rerpubiication of Greenberg’s photos satisfies the :a smgle copynght notrce ;applicable: to the: colle.ctrv

threshold -contextual analysis, said Judge Andcrson But, ‘he .

issue is _satrsﬁcd he said, the crucialis$ue remains—whether
the CNG is a revision of those collective works: of the

Magazine to which Greenbergcontributed, or “an entirely -

d:fferent :» «or ather collective: work.': ‘Section 201§c), he
said, penmts the Society o distribule; Greenbeig
. part-of aparticnlar collecti Work (the issue of mag
which ke-contribnited: the- photo), oras part of the revision

that particular-issue: But,. he: said, the compllal:ron of 1,200~
issues of the Magazme ‘dog: not consrrtute g revmon” of'-:-

any single issue.. -

not constltute -a*Tevision of each edifion:: 3337 U.S: at" SO0,
According? toi the Suprerne Court, y

version' of . the ‘individual 1850

Anderson,; pointed; out;. that’ the. merer fact: that i dicta..the
Supreme’ Court. distinguished: the: databases: from. microfilm
and microfiche does not indicate, as the majority believes,
that microforms, which often collect multiple editions of a
particular newspaper or magazine, constitute a privileged
tévision' of ‘each individual edition. 7asini rejected the
coimparison between databases and microforms because
databases, unlike microfilms, failed the contextual threshold.
Tasini, he said, did not hold that microform copies of multiple
editions qualify for the Section 201(c) privilege. When the
Society combined- about 1,200 issues of its Magazine into
a new product in a new format with new featres and new
uses, it created a new collective work that exceeds the
Section 201(c) privilege, said Judge Anderson, Chief Judge

. Edmionson, and Circuit Judges Tjoflat, Birch, and Wilson
joined Judge Anderson dissenting opinion.

COMMENT

1. Under the 1509 Copyright Act, freelance authors
risked losing their copyrights when their articles appeared
in newspapers, magazines, or other collective works because

‘a8 a. whole Protects. tho nghts of freelance ¢ontri
added, satisfaction of the contexfual analysis does not’ mean’ -'rrlﬁl_qwrspjdpo_rs,‘. magaz.mes,:
that the new publication is pnvrlegcd “Though thé threshold 7~

LW .2
the ﬁ:cﬂlancer boﬁtnbuted his-or’ hcr work; (b) an _Tevision

[l:]he massrve wl:rolej:
of the: Database is not recognizable ‘a5 a new version- of
its smallest part.” Id Surularly, said. Judge. Anderson, the
massivé: whole: 'of . the: CNG- is -not recogmzable ‘a8’a DEW. .
57 of e Magazine ‘in” W, fch‘
Gregnberg's: photos originally: appeared ‘Notwithstanding-that "
the pliotos appear in thejr original context, he said, the CNG:
i8-a:new. anthology of many-editions. of - the Magazme I udge‘. :

the pror law recognized a freelance author’s copyright in
a published article only if the article was published with a
separate copyright notice in the author’s name. When publish-
ers of collective works, exercising their superior bargaining
power over freelancers, refused to print a separate potice in
each freelance contributor’s name, the freelancer’s copyright
was. put in jeopardy. A freelance. auther, could not- assign, just
the right of publication in a penochc.al because such a partial
assignment was barred under the former, docmne of. copynght

- indivisibility. The- 1976 Act clarified-the- confusmg and. unfair

situation relating 1o rights in contributions, to coHecuve works '

The 1976 Act rejected the doctrine of. mdlvrsrbrhty, deemﬂd' .
the. copynght a ‘bundle of.discrete: rights, ‘each of - which

tnay- be transferred and owned separately, nd provrded

2.+ IIndér - Section -201(c:), 4 p_ewspaper: of magazine
publisher,. for:example; is. presumed to have the “privilege”
of reproducing and distributing an article or other work
contributed by a. freelancer only as part of any .of three

”r.ategoncs of: collective works {a); the particular collectrvc

the. partictilar issue- of . Thagazine}: to, wluch

of that co]lectrve works or (c) any. later collecove work in -
the’ samé 'seties. A’ penodmal piblishex, . un.less expressly .

‘authorized to: do_so, ‘miy ‘not’ reproduce or- distribute | a7 "
“" freelance " author” s-contribution' in” isolation “or is- part of 4

wTasini: noted | thdt placmg all- the a:trclcs from “one . new-'col]éctive work: Since"(]ongre’:ss.- ehacted"SECm“onQOl( -

edmon of the N.Y. Times ‘into’a CD-ROM: database alongl"'f'.
with all- the : artrcles fiom Jother’ editions of ‘the. pager, does"

“preseirve “the - auther’s’ “copyright-in 4" ‘conttibution’™ -to'
" collective: work, HR: Rep: -No: 944.476 at ‘122, courts

- should narrowly: coastrue. the- ‘publishes’s! “privilege™ whed
‘balancing “it agamst the” authoe’s. consnmnonally -protected
. nghts . Unformnatély, the Seconcl Circuit in-Faulkner and the

en . banc. majority-“in: Greenberg Il stood ‘copyright law: oii

:1ts hcad a.nd provrdcd a: windfall for PEﬂOdlCdl pubhshers

' 3‘; I Grcenbcrg contnbute.d photo graphs whlch were
published in four different issues, of the National. Geog-rapmc :

' Magazine. Those partiéular issues, (colloctrve. works) were 1ol

altered, modrﬁcd, updatcd enhanced OL. othf:rwrse revrsed
They were | copied. cxactly in dlgltal form and combmed
with ‘about 1, 200 other issues resulting in the CNG on CD-
ROM. When the Society registered its copyright claim to
the CNG as a derjvative or collective work, it responded
to Item 5 on the registration application by staﬂng that no
prior 1egistration bad been made for earlier versions of the
work. In tesponse to Ttem 6 on the application, the CD-
ROM library was described as a “compilation of pre-existing
material,” and in response to Itemn 6b, the Society stated
that the material added to the work consisted of a brief
introductory audiovisual montage. In Greenberg I, the Society
argued that its use of Greenberg’s photographs constituted
a revision of the Magazine issues in which they initially
appeared because the CD-ROM library is a compendium of
more than 1,200 back issues of the Magazine. Judge Birch in
Greenberg I comrectly concluded that the defendants created
a gew product, in a new medium, for a new market that far
transcends any privilege of revision undér Section 201(c). The

. CD-ROM was found to be an unauthorzed “other coliective

work.” Greenberg I concluded that defendants had no rght
or privilege to include Greenberg’s contributed works in a
new anthology or other collective worl.
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4, Both Greenberg I and Tasini found ‘the revision
privilege under Section 201(c) inapplicable. Faulimer (on
the same facts as Greenberg) beld the privilege applicable.
The issue is whether the pnvﬂegc applies as long as the
individual contributions appear in their original tontext and
are presented to and perceived by the users as they appeared
in the orjginal periodicals or a revision of them- (Faull..r?er),
or whether the CD-ROM library is not a' priviieged revi-
sion but a new collective work (Greeuberg ). Because
Tusini Tound that the -clectronic databases at issne did not
perceptibly reproduce articles as part of the collective work
to which the authors contributed or as part of any revision
thereof, it did not address the issue presented in Greenberg or
Faullener, namely, whether combining the pameulal collective
works—i.e., the particular issues of the magazme—to which
the authors contnbutcd with about 1,200 other issues of the
magazine constitutes a privileged revision or an impermais-
sible new collective work, or.even whether the particular
collective woiks to which the-authors contribuled were, in
fact revised, " Without-any discussion:as’ to; whether or how
the- particular collective. work to:which-Faulkner contributed
was -ever “revised,” or whether the CHNG consfitutes a new
collective worls, the sloppily reasoned Faulkner opinion merely
stated that “because the original context of the Magazine is
omnipresent in the CNG and because it is a new version of
the Magazine, the CNG is a privileged revision.”

5. Both Faulkner and the en banc majority referred
to the microform analogy.-ia Tasini dicta and believed that
the Supreme Court suggested that the reproduction of print
publications in microfilm would be privileged. Tasini found
no such analogy. Justice Ginsburg statecd: “The Publishers
press an analogy between the Databases, on the one hand, and
microfilin and microfiche, on the other. We find the analogy
wanting.” 533 ‘U.S. at 501, The en banc majority’s analogy
between the CNG and microform, supposedly based on the
Tasini dicta, is baseless and misses the point. Combining the
four issucs to which Greenberg contributed his photos with
about 1,200 other issues of the Magarine does not consti-

tute a “revision” of those four issues. As Justice Ginsburg
e};plamed J.H Ta.ﬂm “Thc Databa.sc no moic coustitutes a

in Faulkner and the’ Greenbe;g III ma_|01'1ly, the Supreme
Court never gave tacit approval to microfilm and microfiche
as permissible revisions under Section 201(c). The en banc
majority simply followed the sloppy reasoning of Faulkner.
By a stunning act of judicial ju-jitsu, the en banc majority
concluded that while the CNG may be a “new collective
wcuk,” it is not an “entirely different” collective work and
is therefore privileged. -

6. Practice Ti[g Even assuming l:hat the CNG is
a privileged revision under Section 201(c) and that the
Socicty may therefore make and scll copies of it to the
public, fo the extent the CD-ROMs are part of a Li-
brary, for example, or other places open to the pubhc,
. the freelance authors’ exclusive right of public display is
infringed.

7. Some of the Society’s marketing materials that urge
conswmers {o print “any article or photograph” and. advise
them that they “are free to modify and publish the Images
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as you wish” and to “incorporate any Image(s) into your
own original work and publish, display, and distribute your
work in any media”—are a clear invitation {inducement?)
to infringe freclance. authors’ copyrighted contributions. See,
e.g8., Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 545 U.S.
§13 (2005}, 19 CLT 38 (Ju]y—August 2005). To paraplrase
Sir Wington Churchill: Rarely have so few (appellate judges)

deprived so many (freclance authors) of so much (the ability -

to exploit secondary markets).

Richlin v. Metro-Goldwyn-Mayer chrwe.s', lnc
531 F3d 962 (9th Cir. 2008) .

The Nmth Circuit afﬁrme:d that thf: hcns of the cu—.iul.hor
of the unpublished story treatinent used to create the smash-
hit film The Pink Panther have no interest in the film’s

copyright.

Facts. ‘

In April 1962, Mavrice Richlin and Blake Edwards
co-anthored 'a story treatment (Treatment) which formed
the basis for the well-known motion picture, starring Pefer

“Sellers as Inspector Clouseau, and numerous derivative

works. In May 1962, Richlin and Edwards entered into an
Employment Agreement to write the screenplay for the Mo-
fion Picture. They agreed to create the screenplay as a work
made for hire. They were paid $150,000 for their work on
the Treatment and the screenplay. Later that month, Richlin
and Edwards transferred and assigned “forever” all rights
in- their written literary material, including  any adaptations,
treatments, scripts, or-screenplays entitled or knmown as “Pink
Panther,” to- Mirisch. The Assignment also provided that.if
Mirisch copyrighted the ‘Treaiment, it would have all rights
of copyright for' thg fulk cdurauon Of.ct’.rpyr1g]:1r1 inchuding
any reneWwils theréots i

In 1963, The Pink Panther was released :and distributed
in theaters to great acclaim. Nine movie sequels followed,
many of which gave screen credit to Richlin and Edwards
for creating the charvacters. The frst motion picture bears
a 1963 copyright notice in the name of Mirisch and G&E
Productions. The copyright was registered in 1964, Neither
the Treatment nor the screenplay -was ever separately pub-
lished or registered for copyright production.

Richlin died in November 1990. The ﬁrst ferm of
copyright in the motién picture was due to expire in 1991
(28 years after first publication}, but the copymght was
timely renewed by MGM-Pathe Conununications CoJGodﬁey
Productions, Inc. {collectively “MGM™), the successors-in-
interest to Mirisch-G&E Productions. The copyright renewal
certificate identified MGM as the elaimant and “proprictor
of copyright in a work made for hire” and the author and
original claimant as Mirisch-G&E Producticns. None of the

*




