Y 2:i60n Fron-SHeD LLP 4 305 577 7001 T84 P02 520 |

N [PUBLISH]

IN ‘THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CLRCUIT FILED

U.S. COURT OF APPEALS
ELEVENTH CIRCUIT
MAR 22, 2001,

THOMAS K. KAHN
No. 00-10510 CLERX

D. C. Docket No. 97-03924-CV-JAL

JERRY GREENEERG,
LWAZ GREENBERG,

Plaintiffs-Appellants,

versus

NATIONAL GLOGRAPHIC SOCIETY,

a District of Columbia Corporation, _ .
NATIONAL GEOGRAFHIC FNTERPRISES, I'NC '

a corporation, MINDSCAPE, INC,, '

a California corpuration,

A

% ‘Defendants-Appellees.

- Appeal from the United States District Coort
fm: the Southern Dmtnct of Flonda

(March 22, 2001)

Before ANDERSON, Chicf Judge, TTOFLAT zud BIRCH, Circuit Judges.
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oI, CONCLUSION
We conclude that the unauthorized use of the Greenberg phémgraphs 'in the
CN G compiled and auﬂmrcd by th: Snmety constitutes copyright infringement that -
is not excused by the privilege afforded thﬁ: Society under § 201(c). Wealsa find
that the wauhorized use of Gmnbcrg s diver phutagraph in the derivative and
collecnve wurk, the Sequence, compl.l:d by the Soc:ety, constitutes copynght
mﬁmgmnmt. andd that the proffered de minimis use defense is without merit. Upon

rez’mmd, tha omut below is directed to enter judgmmt on these éupyright claims n

favor of Grcenbcrg. Coumsgl fur (he dppl:ﬂanl ahould subymil its documented clauna
for attomeys fees relative to this appeal to ’rhe district court for review and appmval
We find the appellaut tﬂ bE' the prevmlmg PAaTLy on this appea] and, therefnre is
-entitled to an award of costs and attomcys fcca. Upon remand, the distr.iat court
should ascertain the amount of damages and attomeys fees that are dus as well as
- any inj um.l:wu reliel Uyl md,y be. appropriate. In assﬁssmg the appr t:rpnatcuess of
._ mjuncuve relief, we urge the court to consider altematives, such as mandatory

license fees, in leu of foreclosing the public’s computer-aided access to this

educational and cotertaining :vyui-k; |

REVERSED and REMANDED,
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BIRCH, Circuit Judge: _ _
This appeal requires us, as a mattct of fitst imypwession in this eireuit, 1o
consmue thy extent of the pﬁvﬂege atforded to the awner of @ copyright in a

collectwe work 1o reproduce and d::,Lrnmtu the md:mdunl eonm"buuons to the

" eollective wotk “ag part of that particular collectve wark, any revision of that

V collective work, and any Iater collectlve wo:rkm the same series” under 17 U S C.§

201(::) 1 fn this copynghl. m[‘rh:gammt casc, the distriet court granted the

d.cfmdants’ motmn for suma:y Judgmcnt, 'hn1dmg that ﬂw allcgedly mfnngmg ’

‘work was a revision of a pnur vollective work that fell mthm the defendants'

B pnvxlcge undcr § 201(:;) Because we $ind that the defcndanr.q' product ismot

merely a revision of the prior collective work but instead constitutes a new

* colleativ wrk that hcs beyond fhe scope of § 201(¢), we REVERSE.

1. BACKGnormrb L —— B

J The Nanonal chgmpluc ’Soclcty (“Socmty") purports to be the world's

“ Targest nunproﬁt smenﬁﬁc and educahonal nrganvanm at appmxlmalaly 8.5 m:l‘lmn '

’ members, and is respon-uhie for the puhhcanon of National Gcogmpmc Magazine

(“Magazine™). 'I‘hrough National Geograp‘blc Enterpnses a wholly owned, for-

\ercafter, all refirences o statutory sections (™) will be to Title 17 of the United States
Code, unless indicated otherwise, N

2
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III CONCLUSIQN
We conclude that the unanthorized use of Thﬂ Graenberg photographs in thc
CNG compiled and authorcd by the Snmet_y constitutes copyright infringement that -
is niot excused by the pnvﬂege affurdﬂd the Sociery under § 201 (c-) We also find
(hut (he wauthorized use of Greenberg’s dm:r phetograph in the derivative and
collective work, the Sequence, compiled by‘the Society, consiitutes copyright
infringt:mr;nl, anicd llxat the pmﬁ'ered de minimnis use ldafcnsn is without herit. Upon

remand, the court below is directed to enter judgment on these copyright claims in

fafror df Greenberg, Counsel ‘fur the appclla;nt' should submil its duc'uincutcd claims
for attt:.r;:cys fees :relaﬁ‘ve to this appeal to ﬁlﬁ district‘ court for review aﬁd approval.
‘We find the appellant to b the prevailing Pﬂrty on T..h‘i's‘. ‘appe.a] and, tﬁeref’nre, is
- entitled to an award of chsts émc_i attorneys fcﬁés. Upon remand, the diatl'ict court
‘should ascertain the amount of damages andgtthmayslfees that are due as"wé,]l as
. any injunctive meliel Dt Iy bé appmbriatc;.. In asséssing thie appropriateness of
| injumetive relief, we urge the court to conmder altemauves, guch as mandatory

license fees, in lew of fﬂreclosmg the pubhc 5 computcr—aldud aocess to this

educational and entertaining work.

REVERSED and REMANDED,




Mar=22=01 [2:28pn From-SH&D LLP 4 305 570 (Ul =194 Uy roadd

prompting from the user. - This, the use of the Sequence in the context of the entire

ST TR T

CNG is not a de minimis use that fails to reach the throshold of actionable copyright

e

/
infringement. The two cases prineipally relied upon by the Society, Ringgold v,
Black Enun't Television. Iuc., 126 F.3d 70 (2d Cir. 1997), and Amsinck v. -
Columbin Pictures Tndus., Inc., 862 F.Supp. 1044 (S.D.N.Y. 1994), are not to the

contrary. The *“Seanic” display at the beginning of each disc in the CNG producl

o e T T A A TR TR i T R

argues against tho suggestion that the use of the Sequence in the CNG or the use of

P ST

the Greenberg diver photograph in the Sequence is fncomsequential. Accordingly,

becausc we find the unauthorized wse of the subject photograph to be both -

T

qualitatively and qu:_an_titétivély significant, we reject the de minimis defense
advanced by the Sut;iuiyf aeid ibs pulative co-inﬂ'ihgafs, W

DL CONCLUSION o

We conclude that the unauthorized use of the Greenberg photographs m the I :

CNG compiled and authored Ey the Sooiety constitutes copyright infringement that

* "is niot excused by the privilege afforded the Society undet § 201(c). We alsa find
(hal the unanthorized use of Greenberg’s diver photdgraph in the derivative and
: co]lective worlk, the Sequence, : cc’:mpilcd by the ‘Sdciety, consﬁmte's eopyright

mﬁmgcmcm .mtl lhdl. lhc meIcrcd dn xmuum& use dnfunsc is mﬂmut merit. Upon

remand, the court below is dxrccted to emer Judgment on these copynght claims in '

'faimr of Grgenberg, Coupsel fur' (e sppellant shonld submit its documented claims

o ;“for attomsya fcea relutwe to thxs appeal to the dxsmct cm.u-t for revmw and spproval,

- ‘We find the appellant to be the prevaﬂmg party on this appea:l and, therefore, is .

oot T A S T A

_cnuﬂcd 10 an award of c.osta and attomcys fcca Upon rcmnnd ﬂm distdct court

T AR G T TR TR et e ST
- -

should ascertain. thc amount of damges and attomays fees that are due as well as

. any injunctive n—:huf L‘hdt mdy bo appmpriatc In assassmg tllc appwp:iatcncss of
m;unctwc Ichef we urge the court to cons:dar altemauvca, such as mandatory
Ticense fees, in lew of ‘a_t'ggpc_l,qs.;iqg‘_‘thp] public‘s_ g'omputcxfgidud Access to this

cducational and catortaining worle.,
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