Appeals Court
Reverses

Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG’S
$400,000 judgment for willful copyright infringe-
ment against National Geographic Society has been
vacated.

The U.S. Court of Appeals for the Eleventh Circuit

reversed its own infringement verdict and vacated

the jury award on June 13, explaining that the
Supreme Court’s 200t ruling in Tasini v. New York
Times put the case in a new light that required the
reversal.

Greenberg sued NGS in 1997 for infringement be-
cause the publisher used his images without per-
mission in a.CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines.
Under copyright law, publishers aren't required to
get®¥ermission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the original
magazines.

The 11th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the
CD “a new product, in a new medium, for a new mar-
ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.
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Three months after the 11th Circuit de-
cided in Greenberg's favor, however, the U.S.
Supreme Court ruled on Tasini v. New York
Times. That case involved the use of free-
lance contributors’ work in electronic data-
bases that removed articles from the
original context of the collective work.

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied {without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared
in their original context.

NGS5 has argued ever since then that the
Tasini ruling supports its defense that The
Compiete National beographic is a revision
of its original works, rather than a separate

work. In 2005, the U.S. Court of Appeals for’

the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v,
National Geographic. That case was nearly
identical to Greenberg's.

After Greenberg won the $400,000 jury

“TWOULD BE LYING IF
SAID I WASN'T
DISAPPOINTED,” SAYS
GREENBERG. “I BELIEVE IN
THE [LEGAL) SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

award, NG5S appealed-to the 11th Circuit to
reconsider its pre-Tasinj ruling, which the
court finally did. _

“We conclude that the Supreme Court’s
decision in Tasini established a new frame-
work for applying [the law pertaining to re-
visions] that effectively overrules [our]
earlier decision in this case” the appeals
court wrote in its June 13 decision.

“National Geographic is delighted with
the decision,” said National Geographic
spokesperson MJ Jacobsen.

The court left open the question of
whether the opening montage, which in-
cludes one of Greenberg’s images, is by it-
self infringing. Greenberg can still pursue
an infringement claim for that, but says he
hasn't decided whether or not he wili.

‘I would be fying if | said | wasn't disap-
pointed,” Greenberg said. “| beljeve in the
llegal] system. There's winners and losers in
everything, and | have no animesity toward
National Geographic at al).”

—David Walker
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T AS OF WRANGLING

OVER A NATIONAL GEOGRAPHIC CD |

. In September 1997, the National Geographic Society released a CD called The Complete National Geographic,

" which reproduced every back issue of National Geographic magazine page by page. Several photographers

‘sued.alleging copyright infringement because NGS reproduced their images on the CD without permission.

NGS countered that no permission was required because the CD was a revision of existing collected works,
. rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over all the claimants
“in June. The timeline below highlights the major developraents of the various court cases. '

DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
i'nfringement in U.S. District Court in Miami.
Photographer Douglas Faulkner files
a separate infringement claim against NGS in u.5.
District Court in New York City.

DECEMBER 1999
Photographers Fred Ward and David Hiser file
two additional infringement claims against NGS
in U.5. District Court in New York City.

| JUNE 2001

- MAY 1993

The U.S. District Court in Miami rejects

Greenberg's claim on the grounds that the -
NGS5 CD is a revision, Greenberg appeals,

1

_ permission as'long as those work

: _‘ 5 appear in
- their original context. . - s

MARCH 2001
11th Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, for a new market,”
and sends the case back to U.S. District Court in
Miami for a trial to determine damages.

MARCH 2002 ‘
' Phiotographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later.

OCTOBER 2001
U.5, Supreme Court refuses Nationg/ Geographic's .
request to review the March 2001 ruling in Greenberg's

favor by the wth Circuit U.S, Court of Appeals.

DECEMBER 2003 ' R -{r
On the basis of Tasini, the U.S. District Court - - '
in New York City concludes that the NGS CD is
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser

and Psihoyos. Photographers appeal.

A federal jury in Miami finds NGS infringement

of Greenberg's copyrights “wiliful” and awards

him $400,000 in damages. NGS seeks to have

the award vacated or reduced on the grounds
that it is “excessive.”

MARCH 2005 .
2nd Circuit U.S, Court of Appeals agrees with lower
* court finding in the cases of Fa ulkner, Ward, and
others that the NGS CD is a revision, The ruling
conflicts with the March 2001 ruling in the
- Greenberg case by the nth Circuit Court of Appeals
that the CD was not a revision but a new work.

OCTOBER 2005

U.S. District Court judge in Miami upholds
$400,000 jury award in Greenberg's favor, rejecting
NGS arguments that the award is excessive. NGS
appeals to 11th Circuit Court of Appeais,

""" DECEMBER 2005
U.S.5upreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos.

+“JUNE 2007
nth Cireuit U.S. Court of Appeals reverses its earlier-

ruling in Greenberg’s favor and vacates his
$400,000 damage award on the grounds that the

SEPTEMBER, 2006 ' A
U.S. District Court in New York City rejects state
law claims of Faulkner, Ward and others against

NGS5 for breach of contract,

Tasini ruling cast the case in a new legal light,
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And it places the burden on copyright
owners  [rather than  service
providers] to police copyright online.

PDN: Photographers spent a lot of
time and money pursuing National
Geographic for infringement, but ul-
timately lost. Do you think the courts
got it right with the Nationa! Geo-
graphic cases?

NW: The question was whether the
CD was a new product, or something
akin to microfiche [a permitted revi-
sion]. Micrafiche is a research and
preservation tooi for libraries. Con-
sumers don't purchase microfiche,
[and] publishers and contributors
didn't see any threat from microfiche.
When you put 100 years’ worth of
magazines together, package it, and
sell it to the public, to me it really is
a different product from a consumer
perspective than a magazine that
comes out every month or every
guarter. What the courts were logk-
ing at was the question of whether
the change of medium triggers a re-
quirement that you re-license every-
thing. Maybe it was a practical issue:
these products might not exist [if
they were considered new works
rather than revisions] because of the
burden of going back and re-licens-
ing material.

PDN: Many photographers object to
the fair use exemptions of copyright
law. Have the courts gone too far
with fair use in recent years?

NW: Some courts get it right, and
some don't. Fair use is where First
Amendment rights are taken into
consideration, along with uses that
are educational, encourage com-
mentary and criticism and con-
tribute to the public good. There are
a iot of nuances and complexities to
fair use. The problem for photogra-
phers js that you have to educate
people {about fair use] and it's not
that easy for a layperson to under-
stand. Peopie often think it is much
broader than it actually is. For in-
stance, universities often assume
it's fair use if they take a stock pho-
tograph without permission for
their Web site, even if the image is
there just to make the Web site look
better, and isn't for educational use.
Then there are bloggers who have a
disdain for paying for anything, and
think that anything they use is fair
use.They don't understand that just
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because a photo is of the news oril-

lustrates something newsworthy, .

that doesn’'t mean it's fair use. Oth-
erwise Time would never pay for pic-
tures,

PDN: How do you enforce your copy-
right an the Internet?

NW: If you want to pursue a claim, -

you gan't even go to court until your
work is registered. But there are a lot
of benefits to registration. If your
work is registered [before the in-
fringement occurs or within three
months of first publication of the in-
fringed image] you don't have to re-
ly on actuai damages, which mast
courts have interpreted as a license
fee. You can seek statutory damages,
and the court can award at its dis-
cretion any amount between $750
and $30,000 per infringement. If you
can establish that the infringement
was willful, damages can go up to
$150,000, but that’s really rare. An-
other benefit to registration is that
you can recover attorneys’ fees,

PDN:Why is copyright reglstratlon 50
important?

NW: If you want to pursue a clalm
you can’t even go to court until yout
work is registered. But there are a lot
of benefits to registration. If your
work is registered [before the in-
fringement occurs or within three

months of first publication of the in--
fringed image] you don’t have to re- -
ly on actual damages, which most

courts have interpreted as a license
fee. You can seek statutory damages

and the court can award at its dis- .

cretion any amount between $750
and $30,000 per infringement. I you
can establish that the infringement
was willful, damages can go up to
$150,000, but that's: really rare. An-
other benefit to registration is that
You can recover attorneys’ fees,

PDN: If you haven't registered your
work before the infringement, are
you at a disadvantage?

NW: Yes. The cost of going to court
can exceed what your potential re-
covery is. If you can't resolve a claim
by telephone calls and letters, it's not
cost effective [to take it to court].

Read an excerpt from Wolff's new book,
The Professionat Photographer's Legal
Handbook, in the Features section of
PDNOnline.com
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TEN YEARS or wraNGLING

OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released a CD called The Complete National Geographic,
which reproduced every back issue of National Geographic magazine page by page. Several photographers
sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than.a new work, After nearly a decade of legal battles, NGS finally prevailed over all the clalmants
in June. The timeline below h1ghhghts the major developments of the various court cases.

DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
infringement in U.5. District Court in Miami.
Photographer Douglas Faulkner files
a separate infringement claim against NGS in U.5.
S District Court in New York City.

MAY 1998
The U.S. District Court in Miami rejects
Greenberg’s claim on the grounds that the
NGS5 CD is a revision. Greenberg appeals.

MARCH 2001
1ith Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, for a new market,”
and sends the case back to U.S. District Courtin
Miami for a trial to determine damages.
- = — [

- OCTOBER 2001 .

U.S. Suprerne Court refuses National Geographic’s

request to review the March 2001 ruling in Greenberg'’s
favor by the nith Circuit U.S, Court of Appeals.

2003:

- MARCH 2003

A federal jury in Miami finds NGS infringemerit
of Greenberg’s copyrights “willful” and awards
him $400,000 in damages. NGS seeks to have
the award vacated or reduced on the grounds
that it is “excessive.”

2004

= - 2005
OCTOBER 2005 :

U.5. District Court judge in Miami upholds  ENua
$400,000 jury award in Greenberg's favor, rejecting .
NGS arguments that the award is excessive. NG5
appeals to 1th Circuit Court of Appeals.

2006-

JUNE 2007\ .

nth Cireuit U.S. Court of Appeals reverses its earlier
ruling in Greenberg’s favor and vacates his
$400,000 damage award on the grounds that the
Tasini ruling cast the case in a new legal light,

DECEMBER 1999

Photographers Fred Ward and David Hiser file
two additional infringement claims against NG5
in U.S. District Court in New York City.

UNE 2001
In ruling on an unrelated case called Tasini v.
New York Times, the U.S. Supreme Court implies
that publishers can re-issue collections of
freelance works in electrenic format without
permission as long as those works appear in
their original context. ‘

MARCH 2002
Photographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later.

.

DBCEMBER 2003

On the basis of Tasini, the U.S. District Court
in New York City concludes that the NGS CD is
a révision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
and Psihoyos, Photographers appeal.

MARCH 2005

2nd Circuit U.S. Court of Appeals agrees with lower
court finding in the cases of Faulkner, Ward, and
others that the NGS CD is a revision. The ruling
conflicts with the March 2001 ruling in the
Greenberg case by the nith Circuit Court of Appeals
that the CD was not a revision but a new work.

DECEMBER 2005
U.S. Supremme Court declines request to review
combined cases of Ward, Faulkner, and Pslhoyos.

SEPTEMBER, 2006

U.S. District Court in New York City rejects state
law claimis of Faulkner, Ward and others against
NGS for breach of contract.




Photographers Lose NGS Appeal

The 2nd Circuit Court of Appeals has affirmed a lower court ruling that the Complete Na-
tional Geographic on CD does not violate photographers’ copyrights because it is a revision
of an existing National Geographic Society work rather than a new product. Under U.5. copy-
right law, publishers can create revisions of existing works without permission from free-
lance contributors. |

The ruling conflicts with an 11th Circuit ruling from 2001 holding that the CD is a new
product and therefore violated photographer Jerry Greenberg’s copyrights. “They [the 2nd
Circuit] made a mistake," says Fred Ward, one of the photographers who brought the suit.

“We have two courts with opposite rulings, so it has to be resolved.” He and other plain-

tiffs say they will appeal.

The conflicting rulings stem from different interpretat]ons of how copyright law defines
a “revision.” The 11th Circuit in Atlanta concluded that because the CD had a search engine
and other features the printed magazines did not have, it was “a new product ... in a new
medium, for a new market,” not a revision. But the 2nd Circuit in New York said the central
issue was how the CD’s content looked to users. Since the CD displays exact replicas of Na-
tional Geographic pages like microform, it amounted to a revision. The 2nd Circuit based
that conclusion on its own Tasini v. New York Times ruling that databases are infringing (i.e.,
not revisions) if they strip printed articles out of their original context.

In affirming the Tasini ruling in 2001, the Supreme Court contrasted infringing data-
bases with microform, which "represent{s] a mere conversion of intact periodicals...from

one medium to another.” The 11th Circuit ruled on Greenberg before the Supreme Court

weighed in on Tasini.

Exempt from the decision were seven of about 250 photographs by Louis Psihoyos be-
cause he had explicitly denied NGS any electronic rights to those images in writing.“l think
it was a big victory. | think we're looking at a million dollars in damages” for unauthorized
use of the seven images, he estimates. He says he intends to appeal the ruling with regard
to the rest of his images, however.
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In a legal battle over electronic publishing, the court upholds the
“constitutionally secured” copyright of a photographer By David Walker

NATIONAL GEOGRAPHIC SOCIETY RULING
A MAJOR VICTORY FOR PHOTOGRAPHERS

ATLANTA"--The 11th Circuit Court of Appeals ruled March 22 that the Na-
tional Cecgraphic Society (NGS) viclated photographer Jerry Greenberg's
copyright by including several of his images in a CD product without his
permission. The ruling was a decisive victory for creators in their ongo-
ing tug-of-war with publishers over electronic rights—but by nc means
the last word.

Greenberg sued because the NGS used his images without permission
on a 1997 CD compilation of the entire Nationa! Geographic magazine
archive. The CD reproduces each back issue of the magazine page by
page, but also includes search-and-retrieval software and an introducto-
ry montage. The Society said it didn’t need permission to use Greenberg’s
images because the €D is simply a revision of its magazines in a differ-
ent medium,

But the court rejected the publisher’s claim. “In layman’s terms, the
[CD] is in no sense a revision,” the court said, “The Society. . .has created
a new product, in a new medium, for a new market.” The NGS has sold
hundreds of thousands of copies of the CD and generated millions of dol-
fars in revenue from it.

The court’s ruling was based upon its reading of Section 201 {c} of the
.5, Copyright statute, which grants publishers the privilege to produce

Supreme Court Hears Arguments in Tasini

The court ruled that the Geographic’s CD-ROM set (above) is a “new work, in a new medium™ and
infringed photographer Jerry Greenberg's copyright. '

and distribute revision of collective works without permission from
contributers, Collective works, such as magazines and newspapers, con-
tain separately copyrighted contributions such as photographs and arti-
cles. Examples of revisions include later editions of a magazine or
newspaper.

In reaching its decision, the court weighed the right of contributors—
namely, their copyright—against the “privilege” of publishers under

i

T D oy,

WASHINGTON, D.C.~One week after the decision
in Greenberg v. National Geographic Society, the
Supreme Coutrt heard oral arguments in another
case that will determine whether publishers will
have to share the econemic benefits of electronic
publishing with freelance creators. During argu-
ments in The New York Times v. Tasini held March
28, nearly half of the Supreme Court justices
asked tough questions and made leading state-
ments that revealed some sympathy for authors'
and creators’ rights,
The case began seven years ago when
lonathan Tasini, the president of the National
~Writers Union, and five other freelancers, sued
newspaper publishers for copyright infringement
over the use of their articles in LEXIS/NEXIS, a
New York Times CD and other electronic databas-
es without the writers’ permission. The 2nd Cir-
cuit Court found In 1998 that in the absence of
written permission from freelancers, electronic
uses infringe the authors’ copyrights. The pub-
lishers appealed, and last year the Supreme
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Court agreed to hear the case.

The Tasini case rests on the interpretation of
Section 201 (¢) of the 1976 Copyright Act, which
allows publishers to distribute revisions of news-
papers, periodicals and other so-called collective
works without permission from individual con-
tributors, such as freeiance writers and photog-
raphers. Arguing for the publishers, Harvard Law
School professor Laurence Tribe began by saying
that no interpretation of the section implies that
copies of periodicals on microfilm aren’t allow-
able revisions. Microfilm was the storage medi-
um of choice for decades before the advent of
electronic media.

But Justices Sandra Day O'Connaor, David
Souter and Antenin Scalia gquickly disputed his
analogy. While microfilm presents replicas of an
entire newspaper, the articles in LEXIS/NEXIS are
“disaggregated,” said O'Connor. If you type in
the name Smith, Souter said, you find oniy arti-
cles by Smith.

Scalia repeatedly hammered home the fact

that each article in LEXIS/NEXIS is tagged sepa-
rately to ease retrieval. The result is not a revi-
sion but a new work, comparable to what would
be created if “an old fogey editor” who ignored
“this new fangled technology” simply cut and
pasted together a few articles to make a new
publication, Scalia reasoned,

Tribe argued that “the technology should not
obscure what’s happening here.” The electronic
database version of the day's newspaper, he said,
“is as close to” the original edition as it can be
“given this [electronic] medium.” The Copyright
Act is “media neutral,” he added, and at the time
of the 1976 revision of the act, Congress was an-
ticipating that emerging computer technology
might change the way we use copyrighted works.

Justice Ruth Bader Ginsberg noted that in a
letter filed with the court, the Register of Copy-
rights had argued that the 1976 Copyright Act
gave authors “more muscle vis a vis the publish-

rs.” Tribe countered there is no “monstrous in-
equity” between freefancers and publishers. He




NGS RULING

The Disputed Statute

works,” such as newspapers and magazines:

Lawyers in both the Greenberg and Tasini cases have argued over the language of Section 201 {¢)
of the 1976 Copyright Act. This section establishes the ownership of the copyright of “collective

(c) Coniributions to Collective Works. —Copyright in each separate contribution to a collective work
is distinct from copyright in the collective work as a whole, and vests initially in the author of the
contribution. In the absence of an express transfer of the copyright or of any rights under it, the
owner of copyright in the collective work is presumed to have acquired only the privilege of repro-
ducing and distributing the contribution as part of that particular collective work, any revision of
that collective work, and any later collective work in the same series.

Section 201 (c). "This is an important distinction
that militates in favor of narrowly construing the
publisher’s privilege when balancing it against
the constitutionally secured rights of the
author/contributor,” the court said.

The court concluded the CD is a new collective
work, and not merely a revision of existing works,
because Tt contains an animated opening mon-
tage and search-and-retrieval software that en-
ables users to quickly locate articles using
keywords.

“In this case we do not need to consult dic-
tionaries or colloquial meanings to understand
what is permifted under Section 201 {c). Congress

in its legislative commentary spelled it out,” the
court said. That commentary says explicitly that
while publishers can reprint contributions for
one issue or edition in later editions, “the pub-
lisher could not. . .include [a centribution] in a
new anthology or an entirely different magazine
or other caliective work.”

The court went on to say that its analysis "is
totally consistent with the conduct of the Scoci-
ety when it registered its claim of copyright in
the [CD].” A 1997 copyright notice on the CD
packaging indicated a new work of authorship,
the court noted. And the Society indicated on its
copyright application for the CD that it had not
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noted that The Times issued new freefancer
contracts demanding elecironic usage rights
in 1995, but royalty payments have not in-
creased at afl. That, Tribe claimed, shows that
authors ate not lesing money from electronic
pubfishing.

“These people seem to think 50,” Scalia retort-
ed, referring to Tasini and the other plaintiffs,

Tribe claimed that the plaintiffs expect to
earn statutory damages if the court finds
there is infringement, So if the hundreds of
thousands of freelancers’ articles on
LEXIS/NEXIS are deemed to be infringements
by the Supreme Court, Tribe said, then pub-
tishers will have no choice but to make “de-
fensive deletions” in order to avoid liability.
Scalia said that such a remedy would not or-
dered “by court decree.” Ginsberg noted that
erasure would not benefit authors, “wha want
exposure for their work.”

What authors want, in fact, is compensa-
tion, not erasure. Said Scalia, “We're only talk-
ing about money.”

When Tribe's 30 minutes were up, Laurence
Goid, a lawyer who has represented the Unit-
ed Auto Workers, with which the National
Writers Union is affiliated, took the podium,
Observers in the court were dismayed by his
halting arguments and tongue-tied answers,

Gold began by stating that while Section
201 {c) allows publishers to copyright their
collective works, it gives them no ownership
in the individual works in the collection. By
disaggregating the articles in a periodical,
publishers transmitting stories to NEXIS are
tampering with the underlying copyright to
the individual articles, he said.

Justice John Paul Stevens asked Gold when
the first act of infringement takes place: Is it
when the files are digitally copied, when the
ads are stripped out, when someone at The
Times presses “send”? Gold said that a series
of infringing acts takes place,

At first, Gold said that sending an e-mail of
an article would not be an infringement, but
later he said that transferring the files to a
digital medium is an infringement—one that
is “part and parcel” with the process of pro-
ducing a set of disaggregated articles. In a
half dozen different ways, Stevens asked, “At
what point can | say, ‘Ahal There’s the in-
fringemeni?” After one question, Gold's re-
sponse was silence.

lustice Stephen Breyer said that if infringe-
ment takes place only when a reader calls up
one articie, then matters of fair use come into
play. He said he is “discouraged” by the “Chi-
riese Cultural Revolution” argument of The
Times and its allies that the history of the
zoth century would simply be wiped sut be-
cause publishers could not take the trouble
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and expense to track down copy- fringement takes ptace when a
right holders and their heirs. copyrighted work is first copied.

In his two-minute rebuttal, Tribe Among the cbservers in the
said, “If we read the law the way courtroom were the six writer
[freelancers] want us to read it, plaintiffs, members of the Authors
we’ll have no remedy for kids, ., Guild and the National Writers
doing their homework.” Unien, ASMP executive director

Out on the courthouse steps, Dick Weisgrau and ASMP counsel
Tasini told reporters that payment Victor Perlman, who had filed a
of royalties could be accomplished friend-of-the-court brief in support
through a rights clearinghouse or of the writers. Former special pros-
through a class-action suit, similar ecutor Kenneth Starr, who had writ-
to those organized for product lia- ten a brief for the Nationg/
bility cases. Answering the ques- Gecgraphic in suppart of the pub-
tion Gold was unable to answer, lishers, was also present.
attorney Patricia Felch, who with A decision is expected by the
Emity Bass was co-counsel for the end of june.
freelancers, said that the first in- —Holly Stuart Hughes

already registered the work, or any earlier versions of it. “Accordingly, this
is a new work,” the court reiterated.

The appezls court said Greenberg is entitled to damages, court costs
and attorney’s fees, all of which wifl be determined by the lower court that
originally rejected his claims. But the appeals couri also warned the low-
er court against taking the CD off the market as part of any remedy. “We
urge the [lower] court to consider alternatives, such as mandatery license
fees, in lieu of foreclosing the public's computer-zided access to this ed-
ucational and entertaining work,” the appeals court said.

Asked for his reaction to the decision, Greenberg’s attorney, Norman
Davis of Miami, said, "We're just plain delighted.” National Geographic So-
ciety’s genera! counsel Terry Adamson says, “We were surprised and dis-
appointed by the ruling.” The NGS is waiting to hear the arguments before

Attorney Patricia Felch, who wrote an amicus
brief in support of Greenberg, made no effort to
hide her glee with the decision: “Whooopeeeel”

the Supreme Court in the Tasini case—"which is obvicusly related to
Greenberg v. National Geographic’—befare deciding how to respond to the
Greenberg ruling, Adamson says. Options include asking the 11th Circuit
to reconsider, or appealing the Greenberg ruling to the Supreme Court.
Chicago attorney Patricia Felch, who wrote an amicus brief on behalf of
ASMP in support of Creenberg, made no effort to hide her glee with the
decision, “Whooopeeee!” she said.

Felch is part of the legal team that argued the New York Times v. Tasini
case before the Supreme Court the week after the Greenberg decision (see
sidebar, “Supreme Court Hears Arguments in Tasini”). In the Tasini case,
The New York Times, like the National Geographic Society, argued that an
electronic database amounts to an allowable revision of its print
publication.

The Supreme Court ruling on Tasini could affect any appeal of the Green-
berg ruiing significantly, especialiy if the high court interprets the defin-
ition of a revision more broadly than the mith Circuit Court has in
Greenberg. But Felch and other attorneys on the side of authors’ rights say
the facts of the Greenberg and Tasini cases are very different—which is
their way of saying a Supreme Court decision unfavorable ta creators in
the Tasini case shouldn't affect the Greenberg decision.
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Take A lnnk

. a CD:R publishing system onyour «
- desk for $5,700. Their Desktop CD—R
. Publisher system includes one 4X

- Signature CD Color Printer. Print fuli-

- Autoloader, two CD holders, Cedar
- CD Face label editing software, Prass

-

ke alook at twcb new desktop i
electronic publishing products.”
being offered. These do-ityourselt -
syslems make publishing an out-a{
the-box reality for everyone,
Microboards Technology |
(Chanhassen, MN 612-470-1848) puts

CD-Recorder, Cedar Techriology's X

{CD-Rep premastering software fot
Windows 95 or NT and Prassi Robo
Rep duplication software, For $300°
maore the systern includes the Fargo

coior, high resolution images on -

". printablesurface CD-R media. For .-

- more demanding applications get. -

Ragorders,

. The software uses wizardsto guide you
" through the stepbystep process.

“ lish perindical documents and dis -
" ribute your info on multiple forms of

R 2

. multiplesource formats including .
 SGML, XML, HTML, RTFand -
- Microsoft Word.

" Windows 95/98 look for ease of use”
- '3.1, 85 or NT compatible with at least

+ applications created with Insight on
" varipus platforms including Windows

the system configured with two CD-

Enigma (Waltham, MA 617230
D080) makes Insight inte Information
4.0 (37,500} desktop electronic publish:
ing software. Publish professional-qual
ity, full text retrieval applications for dis-
trbution on CD-ROM, the Iritemet, an
intranet or network slultanecusly.

Publish 250 1o one million pages
of documents, with full text and
hyperiext navigation. Use it to pubr -

media, The software automatically
creates a table of contents. Integrate

The application has a familiar
ta the end-user. You need & Windows

8MBof RAM. End users canirun

and Mac. Web and intranet applica-
tions are installed on Windows NT
Web setvers. These can be accessed
using any standard Web browser. |

ot theshipping cost of lieavy paper packages.

The publishing can be done easily in
hiouse with a robust scanner, a CD-Recorder, or
the right size Weh server for Internet publishing,
The conversion wark can also be sent to service
bureaus and electronic publishing houses,
Marry service bureausoffer Adobe FDFfile conr
version and electronle publishing services, PDF
plays a big part in the electronic publishing
arena. The PDF lormat makes docurments view-
able on any platform while keeping all of the
origitia} document elements including layout,
fonts, imbedded video and audio.

Another purpose to electronic publish-
ing, besides distribution, is belug able to pre-
serve old and [ragile paper documents
safely. This gives access to the public without
wortying about the wear and tear to irre-
placeable documents.

National Geographic Pub-
lishes 108 Years On CD-ROM

Natlonal Geographic completed a pro-
ject last fall to publish the magazine's first
108 years on CD-ROM entitled, The National
Geographic Society’s First 108 Years. The 30-
CD cotlection sparis over 10 decades. It
includes the magazine's first issue in October
of 1888 and continues up to the December
issue of 1996. National Geographic pub-
lished their issues to CD-ROM with (he goal
of preserving the information and making it
available to the public.

Every page from some 1,235 issues was
scanned — more than 190,000 printed pages
in total. This included text, graphics, photog:
raphy and advertisements. National Geo-
graphic started the testing for the project and
coming up with requirements i February
1996, The work begah in September and the
CDs began shipping in August 1957,

*The approach was to scan the page
and treat it ag electronic microfiche, We
looked to preserve the actual page lmage
and all the photos,” says Tam Stanton, direc.
tor of CD-ROMs for National Geographic
Interactive.

National Geographic created the CD
collection for consumers. The CDs had to be
able o run on a 486 66 PC with 8 MR, run-
ning Windows 3.1, "We created the product
without high requirernants realizing that not
al} users can afford to upgrade 1o Windows
85 or the latest thing,” says Stanton.

“We went out locally to find a scanning
service bureau in DC. Most cotmpanies were
doing work for government applications, pri-
marily a black and white science, We wanted
to s¢an 24-bit color at a minimum with high
Photo quality. Creating a consumer product,

we saw no need 1o use a very high resolu-
tion because of the limits of display.”
Mational Geographle came across Ledge
Mullimedia, a division of Dataware Tech-
nologles (Cambridge, MA 617-6210820).

Ledge Multimedia also worked with
Document Automation Development
(Overland Park, K5 913-663-4323), a
provider of document automation services
including electronic publisking and scan-
ning. Document Autormation Development
(DAD) had the monumental task of scan-
ning all 1,235 original issues. From there
the scanned images would go to Ledge
Multimedia for merging the scanned mate-
rial and multiple indexes. Each image isa
two page spread from the magazine.

The two companies developed a uni-
fied standard for use throughout the pro-
ject. Test pages were scanned at various
settings untH they found the right settings to
optimize the magazine's pages including
photographs and images.

DAD used a collection of tive software
applications created in-house, eollectively
catled DocuTrak, DocuTrak has a proprigtary
process for workflow management that
allowed DAD to accurately index and track
gome 300 total GB of images and information,
Three complete sets of the magazine were
delivered on three forklifts direct from
National Geographic, The first st was the mas-
terset. The second wasasalety set, in Case any
pages in the master set were unusable with
{olds or stains, The third set was a back-up in
case of a total catastrophe in the process.

“We used DocuTrak to index every
page of every lssue from front cover lo-
back caover, including foldouts,” says Vince
Pingel, president of DAD. "An operator
turned tha pages of each issue and entered
the information into the index format by
hand. Once every page was indexed, the
information went into a database.”

The binding was cut off the master set
and DAD began scanning the issues, Docu-
Trak gives cn-screen prompts to the scan
ner operator that tell the person exactly
whalt pages they should be scanning, DAD
reviewed every scanned image as part of
their control on the scanning process,

DAD's use of DocuTrak in their work
with National Geographic let thern eliminate
a lot of the manual work and minimize the
risk of hurnar: error, One of DocuTrak’s five
camponents is an indexing module that
drives the scannerand assigns the images file
names, Another is the workflow component
that drives the entire process, A third is a qual-
ity control pisce that does a page by page
¢heck of every image burned to CD-R against
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the original index. A report generator fteymns
izes the entire product and database in a
spreadsheet fashion. This gets passed on to
Dataware for them to build on,

To automate the process of giving the
images file names, DAD had to create a struc-
tural index, assigning page numbersto all the
pages that were numbered and unnum-

bered, including foldouts and ads, "We took
a page-by-page account from all the issues to
figure out how to fit this into a fle naming
~ scheme,” says Pingel, “This is where Docu-
Trak came in. We created our struchural
index of the magazine and put that into
DocuTrak. DecuTrak drove the scanning
process and guided the operator.”
DocuTrak gave promypts 10 the scanner
operator, automatically named the file

according to the structural index and placed

the file in the proper directory, DAD automated
the entire scanning process down 1o one per-
son. They used oneoperator running two scan-

" nersat a titne, The operator was freed up to do

this because Docutm!c autumancally setallthe
scan settings. .
File compressmu. Image rotauon mov-

nother purpose to electronic pUblishing,
besides distribution, is being able to
preserve old and fragile paper documents safely.

ing the flies across to the network to the
burnet and staging of the CE-R was all done
automatically by DocuTrak, |

DAD created about three GB of scanned
Images a day, These were compressed using
Pegaa.us Saftware and staged for CD master-
ing. Two complete sets were created, one for
Ledde Multimedia and one for DAD's
backup. There were 644 CDs per st — 1,288
CDs in tolal were authored in house, One CD

holds two Issues in uncompressed BMP lor-
mat and JPEG compressed format, To
record the lssues onto CDs, DAD used a
Panasondc CB-recorder, an HP . CD-
recorder, Sony CO-R media and Adaptec
CD crealion software.

After mastering, each CD was checked

"ngain for errors by physically comparing | .
each scanned image with the original page |

from the safety set of magazines. “We did
everything we could to make sure every
page was accounted for and the scanned
pages were error {ree,” says Pingel, )

The complete set of images on CD was
sent to Ledge Multimedia to be merged
with the vast Index ereated by the Library

. Science Group at National Geographic and

Ledge’s index search database and 1mage
navigation database format.

“We wotked closely with National Geor
graphic on the design of the project,” says
Lisa Kryger, executive praducer from Ledge

Multimedia. "We helped them cometoterms |

with what they could and could not do, They
wanted all the docurments kept in the same
format they originally appeared in with the
sare index used in the magazine,”
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Ledge used Dataware’s proprietary

ADL database. The database is invisible on
€D lormat. Thelr index search database
was used 10 create a data retrieval library
which sits on every CD.

Each CD also contains its own flaviga-
tion databage of all the images, giving
‘velated pages and anicles. They are all in
directory structures based on month and
year. Each image is identified by type and
by page number. The database teils the
user what CD to insent in a search.

The images that were sent on CD
fram DAD were scannad for millionsof-
colors display. Because this is 4 consumer
product National Geographic wanted the
images 1o also be made viewable for a 256
color display. To do this a second version
of the images had 1o be made wilh a spe-
cific color paletie for each set of images
{each two page spread). This secand
palette is invisible (o the user. If their moni-
tor has a 256 color display the user doesn't
know the differetice. This display [eature
was written speciflcally by Ledge for
Natlonal Geographic.

Ledge wrote multiple versians of the
project for approval by National Geographic.
They recorded the CDs using Adaptec Toast
Software and a variety of internal CD-R drives.

" “The biggest challenge was dealing with'
the magnitude of data, says Kryget. "Once
evarything was indexed we had to look
through every page to verify the indexing and
navigation was correct.”

Their second major task was to index
the advertisements that appeared in the mag-
azines. ‘This was done chonologically. After
1570 National Geegraphic included regional
advertisements, This made it difficult to
index. Ledge wrote a Visua! Basic applica.
tion for the indexing, They had to go through

the seans on the CDs to locate the odd regional
adds and replace them.

Users can search across the CD-ROMs
through evety issue by criteria such as title,
subject, keyword, place, name, contrib:utor
and date, Ads can also be searched for sepa-
rately by subject and date,

“We were very fortunale to find Ledge,”
says Stanton, “They were able 10 integrate
the scanning with the index table {rom the
magazines. They also Integrated our own

. index material consisting of tens-olanillions

of individual words or phrases derived from
our Library Sciences Group who carefully
indexed all of these pages for years. It was a
major boost to the project that this in-depth
index for the text already existed. We were
also able 10 have a hyper index for related
subject or contributor.”

“The project was reasonably cost effec-
tive,” says Stanten. “Our biggest rade off wasthe
compression which had to be tight. We used
JPEG which worked the best on images and not

' julMext search, “We thought it was averkill

. looked at avery page and assigned five key

TIALY PRI LLAAX ROPE Ry il
Tuway sl hiuwna Il B unl Bsd Wobay
* frmaest Bk b 3 + larim

airdl 114l

the text, The textis not very sharp in blackand
white with some halo around it. This is espe-
clally true in the older documents, scanned
ftom yellowed paper. We did as rouch as we
could to comrect this, The purpose was 1o cre
ate a gonsumer product which forced us to
make compronises in quality.” ,
National Ceographic decided against

for the average user,” says Stanton. “We
had an index in the library where they

terms to every page. They did this by hand.
Blessed with this in-house index, we
theught it would more than suffice.

“WWe considered OCRing all the text but
we needed 100% accuracy. Having 53%
wouldn't be up to National Geographic stan

Natlonal Geo-
faraphic publishad
the  mogazine’s
first 108 yoars on &
¢D-ROM entithed,
[ The Natlonal Gao-
graphic Society’s
First 108 Years.
Evary page from
home 1,235 lssuss
\was yoenned. They | -
used Lodge Multl- | ™
imadia, a division of
iDatawars Technolo-
gies  {Cambridgs,
MA B617-821-0820}.

ity

dards. Natlonal Geographic wanted to pre-
serve the look, feet and style of the magazine. |
Having the page image did the bestjob.”

National Geographic also considered
publishing on the Web. They looked at,
what it would take to download an entire
article which would typically be about 20
pages lopg. That would be half to-three-
quarters of a megabyte to look at one arti-
¢le. “We thought CD would be a perfect
medium,” says Stanton. “The only down-
side is the 30 CDs, We're looking into DVD
to reduce this,

*We are very pleased with Ledge.
They will do other projects far us in the
future, We were relieved to find a team of
solid engineers with a great approach,
They are a sophisticated group which had

. experence with commercial CO-ROM pub~
lication. Thay really cared about the work
they were doing and they fell they in love
with the project without any seduction
fromus”
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EEY Tightsto which we are .

Iongerf‘t to print—if it
mean--s paymg ;.:iwrlters.

'-"The u. S Supreme Court has ruled that

- -pubhshers cannot: sell-a writer’s work -
electronically-or by, other means — wnthout

- ..,_.hls or her permlsswn v

‘ Unfortunately, in- the manne' ‘of old—style
" segregationist Governors, many

. are standmg in the. schoolh se door trymg
~ to-deny writers the cyber A

" clearly-entitied. <

‘Rather than pay wrlters.
- publishers are- removmg
free-lance contnbutlons from electronlc

Times, they are threatening to delete our
~ work unless we:surrender the nghts we won
in the Supreme Court.

The databases in question are notpublic -
libraries.. They are profit-making. ventures:

~ The New York Times gets paid when it sells

articles to Lexis-Nexis. Lexis-Nexis gets
paid when it setls articles to' subscribers.
1t is only fair: that writers be compensated
as well,

- There’s no reason for any writer to give in to

the one-sided demands made by publishers.

U LDALVIBLARLCIO

Contributions to defend writers’ rights and defray the cost of this advertisement can be made. through our yvebsrre or sent to:

: we dlsagree.

- -National Wri_ters:Union,-
UAW Local 1981
‘WWW.NwWu.org

' :"Instead wrtters and pubhshers should work
'Q:together to: negotlate compensatlon for: past 1y
“copyright’ \notatrons and for the future sale e

of our work.

Another alternatwe is for writers to- reglster
. _artldes through-the Pubhcatlon Rights

Clearlnghouse (PRC) at- www.nwu.org.

" The PRC, established in
- 1994:by the Natlona!_
Writers Union, is

- representing tens of .
thousands of writers.

":'-Open to alt writers, the PRC offers writers
databases. Or, in the case of the New York -

and. pubhshers a method to license

' copynghted material so-that appropriate
3 payments can'be made., -

Copynght matters. Not just to writers, but’
to everyone. We all benefit when creators of -

~new. works of art, science and literature

enjoy the protection of a stable copyright
system ‘ '

. That's why we brought publishers to court in

the first place.: That’s why the Supreme
Court ruled in our favor. And that’s why .
publishers should stop trying to bully us,
and start bargaining.

+The- Nanonal Writers Union, 113 University Place; New. York,. NY 1 00033

endorsed by orgamzatlons )

/Q/o/




The nghts of erters

To the Editor:

Some publishers have threatened ‘

to destroy their own archives in reac-
tion to the Supreme Court.ruling that
they had infringed the copyrights of
freelance writers (‘Freelancers Win
in Copyright Case,” front page, June
26). Arthur Sulzberger Jr., the pub-
Jlisher-of The New York Tlmes said it
“will now urndertake the difficult and
‘sad process.of. removtng gignificant
portions from its. electronic. histori-
cal archive.” '
Yet no one.— least. of all, authors,
whose primary professional objec-
tive is to be read — has ever asked
publishers to remove material from
their historical’ archives, and The
Times needn’t-do 50 now. All we ask
_is-that those who sell our articles
. and profit frofy our work undertake
“the ‘difficult and sad process’” of
sharing the revenue with those who
have created-it.
: LETTY COTTIN POGREBIN
~ New York, June 27, 2001
The writer is pres:dent of the Au-
thors' Guild' and the: Authors Regis-
ty.

1
it

The United States Supreme Court recéntiy. ruled  that The

-"Times may. not keep freelance arricles in elecrronic libraries,

".such as NEXIS, without the wiiter's permission.

. _The Times has already taken stéps to comply with-:his‘ruling
by removing articles written by freelancers from- 1980 (when -

“the articles began appearing on NEXIS) through 1995 (when

7 The Tlmcs entered into written contracts thh ts freclancers) _

¥ This- applies:to-all sections of the paper, mclud.mg, for exarit-’

ple, rhe Book Review, Magazme, A_rrs & Lemure and cthe

" Op—Ed page.

. The Times . very much rcgrets havmg o Temove  any arnclcs .

from cicctromc archives, thereby diminishing their’ valuc asa

_comprehcnswc historical resource to the pubhc

"_j-"Therefore we would like to offer those freelancers,
o mcludlng Op-Ed contributofs, who wrote for-the: paper
- ._from 1980 through 1995 the option “of havmg their
" artices restored to electronic archives, such.as NEXIS
" Ifyou wrote for the paper during that penod, and were uot on

staff, you may give your permission to restore your article(s) by

visiting our Web site at uy_times.comlfre_elance or by calling
212-556-8008, or 212-556-8009. For contributors

calling outside of the New lYork metropolitan area please call

- B888-814-2698.




H

FREELANCERS WINGj
N GOPYRIGHT CASE.

| Court Says Writers Keep nghif'-éf

to Thelr Work in- Datahases

By I.INDA GREENHOUSE

' WASHINGTON, June 25— TH§ .
--=Supreme Court. ruled today. that a - -

-|:.group - of newspaper - and magazmei-_,
1+ publishers -inffinged the copyrights” -
| .of freelance contributors by makipg- - :
- their articles accessible without pefs:~
;| mission in electronic databases after .- .
: '-;pubhcation O

-As aresult, the pubhshers mclud-A L

: r:'-mg The New:York:Times, face the:
" prospect of paying substantial dam: - -
- ages ‘to the six freelancers. who. =
‘brought the lawsuit in 1993 and pet—=-'_j

haps to thousands of others who. hﬁv‘e R
- joined in three: class-action’ lawsuits'

‘against. providers of electronic datd~ :

day. [Excerpts, Page Ald]. = ¥

| . The:court did not rule; today ont a_‘ -
.| remedy for-the violation that it foung

- |-in.a 7-to-2 majority opinion by Jus-
| -tice. Ruth Bader Ginsburg. The case -
| now returns to .Federal Distritt

‘Courtin Manhattan. In a 1999, rulihg

| against the publishers, the ‘Unitéd~

‘|-bases, ‘which:‘the -court also found o
liable for copyright infrmgement‘ v

States Court of Appeals for the Sed- . - .

ond Circuit did not address the remie: -
"dy issue. There are a number-of. -

unresolved questions that were fiot - -
part of the Supreme Court case and- - !
that may take months or years:td.
resolve, lawyers involved in the caSe ST

said today.

The Times and the other publish-l-" .

ers, Time Inc. and Newsday, had " -
wamed the Supreme Court that a: .
'| finding of liability would lead them:tg - -

remove freelance contributions from

the datahases, a threat that the court -
appeared to-have found somethmg of hE

an irritant. 0

“Speculation about future: ha.rms
is no basis for this court to shrink = °
‘| “authorial rights,” Justice Ginsburg -
said. Referring to the licensing ar- .
- rangements that are commonly uséd :
to apportion royalties in- the musi¢’ ..
industry, she-said the parties to the .
case “may draw on numerous mod-' ;

o
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. COPYRIGHTS
| Freelancers Wm in Case

"*?’Of Work Kept in Databases

Tk

,.-I‘H

THE REACTION

Pu bhshers Set
To Remove

Older Arttcles .

_ ersh;p and payment obllgatlons

Contmued From Page Al
— The case, New York Times' Com-

30

- “éls for distributing copyrighted
"words and remunerating authors for

“their distribution.”

. Arthur Sulzberger Jr., chairman of
»{The New-York Times Company and
+: publisher of The Times, said today

.»that the company -“will now under-

_iitake the difficult and sad process of

% removing Sngﬂcant ‘portions from
its eléctronic historical archive.” He

Added, "Unfortunately, today’s deci-

,;ion means that everyone loses.”

;4 The Times Company sald in a
i ,,g;atement that freelance wnters who
hWanted their articles to remain in the
- electronic arehwes should notlfy the

gpd ‘mobst o

eelahce work! have requlred ‘au-

as little prospecﬂve importafice in

terms of changmg current-industry

practice But ‘liability. for past in-
“-fringement - could -be considerable,
‘depending in part on how the lower
“gourts deal with complex statute of

& ~Hmitations issues. ‘It is not clear, for -

‘ aexample, ‘whether there has been a
irnew mfrmgement each time a free-

' jance’ article- has been made avail-

+rable for viewing.on a user § comput-
er screen.

Jonathan ‘l‘asml, pres1dent of the -

Natx_onal Writers Union and the lead
iplaintiff in the lawsuit, said in a
;.-.statement, “Now it’s time for the

.. media industry to pay creators their

.hair -sharg-and let’s-sit down and

negotlate over this today.”.

~.;- 1N 1993, the union, whmh has 7 000
embers, -set up a. “publication
i ;ights clearinghouse” through which
, writers can register their work and

publlshers can track copynght own-

pany v. Tasini, No: (0-201, dealt only
with freelance work; publishers own
the copyright on articles produced by
staff members. ]

The three publishers in the case
license their contents to Lexis/Nex|s,
an electronic database by which indi-
vidual articles are retrieved in a
text-only format. The Times has a
separate arrangemerit with another

.'defendant in the case, University Mi-

_crofilms International, which repro-

. duces Tinies material in other élec--
troni¢ formats that also result in the °

dlsplay of individual artlcles
-wWas thzs feature - that what the

“electronic_user retrieves, views or -
downloads’ is an mdwldual artlcle,’

dworced from its original context —

L that ‘was: most s1gmf1cant for the
" court’s legal analysis T :

The: case ¢alled on the court td

I < interpret a section of the’ ‘Copyright
For that reason; the decxsion today‘ -

..and thagazines, which hold a collec-

. tivé copyright in the entirety of each

Act of 1976 ‘that gives newspapers

issue, the right also to publish “any

revision of that collective work.”
The question for the . court was

whet.her the electronic version was a

-revision or something else; in which

case the copyright on individual arti-
cles would revert to any freelance
contributors who had not agreed to
give up that right,

The publishers. argued that the
electronic versions were simply a
technologically more sophisticated
version of the printed issues that

should be seen as a mere ““revision’”

under the “‘media-neutral” approach
of the Capyright Act.
- In a dissenting opinion, Justlce

" John Paul Stevens, who was joined

by Justice $tephen G. Breyer, said
there was nothing more to the case
than that.

“Neither the conversion of the

Susan B. Marklsz fur The New York Times

Jonathan Tas1m, the lead plamtlff ih the copynght lawsuxt, w1th a hthograph of a workers protest, in March.

Little change in
current practice but

liability for past
_infringement.

print publishers’ collective works
from printed to electronic form, nor
the transmission of those electronic
versions of the collective works to
the electronic databases, nor éven
the actionis of the electronic databas-
es once they receive those electronic
versions does anything to deprive
those electronic versions of their sta-
tus as mere ‘revisions’ of the original

“collective works " Justice Stevens

said

- appear

But Justlce Ginsburg's majo;'ity
opinion said the publishers’ “‘encom-
passing construction’” of their repub-
lication privilege was ‘‘unaccept-
able,” ‘She said the massive data-
base, encompassing many pubhshed
issues, “‘no more constitutes a ‘re
sion’ of each constituent edition ]
a 400-page novel quoting a sogf
passing wouid represent.a ‘§
of that poem,”

The electronic databag# are not

simply modern versions#®f old-fash-
ioned microfilm, Justigé Ginsburg.
said. E o
Even though a microffim roli com-
bines "muttiple- edition® - ‘‘the user
first encounters ‘the. arfjcle in con-

text,’’ she said, in contrgst to some-
one calling up an artic e on their
computer, where individugi articles
“d1sc0nnected n‘ their

original context.” L

databases’ new media.”

The court may sooh have a chance
to expand on the role of context that
Justice Ginsburg emphasized.

National Geographic ‘said today
that it would soon file an appeal to |
the Supreme Court from a ruhng by !
the federal appeals court in Atlanta .
which said that al 30-disc CD-ROM
set that reproduced every page of
every issue of the magazine was a
new work rather' than a revision,
even though each article appeared in
its original conte;gt.

FromFi lles -
By DAVID D. KlRKPATRICK”

Newspaper and magazme publish-
ers, reacting to the Supreme Court s
some rights to the electronic use of
their previously pubixshed wark, be-
gan preparing yesterday to cull thy
sands of articles from Liexls-Nexis
and other online databases while po-

sitioning themselves for. the; negct .

round. in the battle wnh wmeps
Zroups. .
The court passed the case bae}; Jo
a lower court to determine “what
damages the publishers may owe the

writers. Writers, meanwhile, have .

filed similar lawsuits seeking ¢class-
action status for freelancers. iy

. The publishers involved said sofpe
older articles would start dlsappear-
ing from online databasgs in the next
few months, but the full impact, of
yesterday’'s verdict, including poten—
tial damages, remained uncertain.

Since 1993, when a group of wnteys
filed the case, most publications
have modified their contracts specif-

cptRsented md1v1dually outside th" . 'cally to include the right to digjtal
2 ’

sepCollective work context, within the

e, so only work before the mid-
is affected. There are also
bout the statute of limjta-

199
issues"

tions forkthis form of copynght m-
fringemer# that courts have not. yet
settled.
Leon Friegman, a jaw protessor at
Hofstra Unigersity who filed a brief
i on benalf of authors trade group,
said the casg would have few [rr u-
cations_for ghe. digital use of o
media like Jooks, music or filig Lie-
cause of djfferences in the speclﬂc

Both blishers and freelatite
writersgfmmediately began 1ooking
ahead:*Jonathan Tasini, presndent of
the (National Writers Union dfid' a
pldintift in the original suit, calied pn

comract:pgsed in ather industries!

cull thou-



By The New York Times = -

wets . WASHINGTON, June 25 — Following are
% 'cerpts from the Supreme Court’s niling
$oday that publishers, by making their con-

ini was 7 to 2. The mafority opinion was
yritten by Justice Ruth Bader Ginsburg; Jus-
flce John Paul Stevens wrote the dissent,

L FR_OM THE DECISION
By Justice Glnsburg

'eelance authors and a presumptwe privilege

hey. contributed: to - three ‘print. periodicals
¥{two newspapers’ and one magazine). Unde;

rticles from - the permdicals in - which' the

staff member, each article is presented 16,
and retrievabie by, the nser in izolation, clear
- of the cratext the of iginal print publication
presentes, The freelance authors” complaint
alleged that - their copyrights had been in-
_frmged by the inclusion of their articles in the
databases. The publishers, in response, relied

“tion accorded them by Section 201(c) of the
Copyright Act, which provides:

“Copyright in each separate contribution

to a collective work is distinct from copyright

in the collective work as a whole, and vests

-the absence of an express transfer of the
copyright or of any rights under it, the owner
of copyright in the collective work is pre-

B ¥ents accessible through electronic databases,
Linfringed the copyrights of free!ance contribu-.
grs. The vote in New York Times Company v. -,

;. This copynght casé concerns the rights of.

their publishérs: The litigation was initiated . .
six freelance authors-and relates to. articles .

agreements with the periodicals’ publishers, o
t without the freelancers’ consent, two com: -
puter database companies placed copies of the

: alaricers’ articles — “along with all other .

freelasicer’ work appeared — into three data- -
bases. Whether ‘written by a fresiancer ar .

o the privilege of reproduction and distribu- - -

initially in the author of the contribution. In’

‘Sﬁch’ a storage and
retr1eva1 system
effectwely overrides the

~ authors’ exclusive right.’

JUSTICE GINSBURG .

teria, and-containing articles from vast num:

bers of editions. In response to patron re-
quests, an mhumanly speedy librarian would

- search the rgom and. provide coples of the
._‘artlcles matching: patron-specified criterta,

‘Viewing ‘this 'strange library, one could

'_not consistent with: ordinary English usage,
“characterize the articles ““as’part of" a “revi-

sion’” of the editions in which the articles first
appeared. In substance, however, the databas-
es-differ from the file room only to the extent
they aggregate articles in electronic packages
(the LEXIS/NEXIS central discs or UM.L

I'University Microfilms Intematlonal] CD- -
ROMs), while the file room steres. articles in
spat.a”y sewiirate files, The cruc “al fact is

that the databases, like the hyp{mietlcal li-

. brary, store and retrieve articles separately

within a vast domain of diverse texts. Such a
storage and retrieval system effectively over-
rides the authors’ exclusive right to control
the individual reproduction and dlstrlbunon of
each article.

The publishers claim the protection of
Section 201 (c) because users can manipulate
the databases to generate search results con-
sisting enfirely of articles from a particular

.- periodical edition. By this logic, Section 201(c)

would cover the hypothetical library if, in
response to a request, that library’s expert
staff assembled all of the articles from a
particnlar perindical edition. However the

(much less all freelance articles in any data-
bases) must issue, The parties (authiors. and

publishers) may enter into an agreement al-

lowing continued electronic reproduction of
the authors’ works; they, and if:necessary the
courts and Congress, may draw on nuImerous

“modéls  for  distribilting copynghted works

and remuneratlng authors for'their distribu-
tiori, In_any event, speculation. about future
harms is no basis for this court to shrink

_authorial rights Cungress established in. Set-

tloni»201(c). Agreeing with the Court of Ap-
peals that “the: publishers are liable for in-
fringement, we leave remedial issues open for

. initial- alrmg and decision in the District

Court. ... We concludé that .the eléctronic
pubhshers infringed thé authors’ copyrlghts
by reproducing and distributing the articles in
a manner not authorized by the authors and

not'privileged by Section 201(c). We further. .
conclude that the print, publishers: infringed’
the “authors” copyrlghts by authorizing the: .-

electronic pubhshers to place the articles int
the databases and by aiding the electronic
publishers. in . that endeavor We therefore
affirm the judgment of the Court of Appeals

It is-s0 otrdered. Ly

- FROM THE DISSENT
By Justice Stevens

This case raises an igsue of first. 1mpres—
sion concerning the meaning of the word ‘‘re-
vision” as used in Section 201(c) of the 1976
revision of the Copyright Act of 1909, Tronical-
ly, the court today seems unwilling to- ac-
knowledge that changes in a collective work
far less extensive than those made to prior
copyright law by the 1976 “revision” do not
merit the same characterization. .

No one doubts that The New York Times
has the right to reprint its issues in Braille, in
a foreign language or in microform, even
though such revisions might look and feel
auite different fram the originat. Such differ-

] i, e O

k Excerpts From Op1n1ons in the Copyr1ght Infrm%\ement Case«

23, 1990, edition.”

In contrast, I think that a proper respect
for media neutrality suggests that The New
York Times, reproduced as a collection of

individual ASCII files, should be treated as a’

“revision’ of the orlgmal edition, as long as
each article explicitly refers to the originai
collective work and as Iong as substantially

the rest of the collective work s, at the same |

time, readily accessible ito the reader of the
1ndw1dual file. In this case, no one dlsputes
that the first pieces of mformatlon a user sees
when looking at an individual ASGII article
file are the name of the, publication in which
the article appeared, the edition of that publi-
cation, and the locatmn bf the article within

that edition. I agree w| th the majority that-

such labeling alone is ifsufficient to establish

_ that the individual fild ‘exists as part of a

revision of the original collective work. But

- such labetinig is not all there is in the group ‘of

files sent to the electronic databases. .

To see why an electronic version of The
New York Times made up of a group of
individual ASCII- amcl.e-ﬂles standing alone,
may be considered a Section 201(c) revision,
suppose that, instead -of transmitting to
NEXIS the articles making up a particular
day’s edition, The New York Times saves all
of the individuat files on a single floppy disk,
labels that disk *“New York Times, October 31,

©.2600,” and sélls: copleg of the disk to users as
the electronic.version of that day's New York®

Times. The disk- reproduces the creative, edi-
torial selection of that edition of The New
York Times. The reader, after all, has at his
fingertips substantially’ all of the relevant
content of the Oct. 31;edition of the collective
work. Moreover, each individual article
makes explicit reference. to that selection by

“The coart therefore

L T

publishers to settle the suits

Yy nego-
tiating with his organization. In'1993
it set up a clearinghouse for llcensmg
the electronic use of freelance Wwrit-
ers’ work. He said the clearinghbhke
would resemble similar "organiza-
tions in the music industry for:dis-
tributing fees to musicians and’ soﬁg
writers.

Publishers, however, called” “Mr.
Tasini’s plan unworkable, noting/ that
his organization’s roughly. 7:000
members were only a small portian
of freelance writers. The Natiolial
Writers  Union’s clearinghduse
would require writers to coms ' for-
ward and. sign up for its servigé to

' make thelr alreadypublished“f ‘

available for licensing. -
Instead, publishers’ sald the nYl‘h‘ig
was a blow to the public interest in
easy access to information. “What's -
sad is that this whole salﬁdestruewpn
of historical reco: pot lead to
any benefit to the' writers seeking :
redress from the; * said Ji
Sturm; president: of the Newspa r
Association of America.. .
Catherine Mathis, spokesWoman
for The New York-Times Company, -

said about 115,000 articles by 27,000 . -

writers would be “affected. Al '&b-
peared in the paper from about 1980
to about 1995. The Times will beg
removing any affected “articlés’, as
soon as possiblé from - Lexis—Ne}:ls
and other.databa$e services, to mini-
mize its' potential Hability, . The
Times has created an online form
and Set up phone lines for freelafice
contributors who want their work'to
remain available — (212) 556-8008, or
8009 and (888) 814-2698. Caee
Robin Bierstedt, deputy genéyal -
‘counsel for Time Inc., which also was
sued by the group of freelance wrlt-
ers, said its magazines, inchiding
Time and Fortune, would also begin
removing articles from its online da-
tahases. “We have no choice hut' tn




# freelancers’ work appeared — into three data-
* pases. Whether written by a freelancer or
staffl member, each article is presented to,
and retrievable by, the user in isolation, clear
of the context the original print publication
presented. The freelance authors’ complaint
alleged that their copyrights had been in-
fringed by the inclusion of their articles in the
databases. The publishers, in response, relied
.pn the privilege of reproduction and distribu-
Yion accorded them by Section 201(c) of the
Copyright Act, which provides:
“Copyright in each separate contribution
1o a collective work is distinct from copyright
in the collective work as a whole, and vests
initlally in the author of the contribution, In
the absence of an express transfer of the
copyright or of any rights under it, the owner
-of copyright In the collective work is pre-
sumed to have acquired only the privilege of
reproducing and distributing the contribution
" as part of that particular collective work, any

revision of that collective work and any later -

collective work in the same series.”
Specifically, the publishers maintained
that, as copyright owners of collective works,
i.e., the original print publications, they had
- merely exerclsed ‘“‘the privilege” Section
£4901(c) accords them to “reproduce and dis-
‘tribute” the author's discretely copyrrghted
contribution. .

For the purpose at hand — determining

% whether the authors’ copyrights have been
3 fafringed — an analogy to an imaginary li-
ﬁ ‘brary may be instructive. Rather than main-
:;alning intact editions. of periodicals, the li-

ary would contain separate copies of each

rticle. Perhaps these copies would exactly
% réproduce the periodical pages from which
* the articles derive (if the model is GPO [Gen-
i eral Periodicals OnDisc]); perhaps the copies
» would contain only typescript characters, but
t still indicate the original periodical’s name
u and date, as well as the article’s headline and
: page number (If the model is NEXIS or NYTO

New York Times OnDisc]). The library

ould store the folders containing the articles
! i{r a file room, indexed based on diverse cri-

ON @HE WEB

The full texts of the Supreme Court
* decisions in the copyright, campaign
,‘f' contribution and immigration cases are
" available from The New York Times on
the Web: ‘

AT LA T A

www.nytimes.com

b oo

-
-

[Umvers:ty Microfilms Intematlonal] CD-
ROMSs), while the file room stores articles in
spatially separate files. The crucial fact is
that -the databases, like the hypothetical li-
brary, store and retrieve articles separately
within a vast domain of diverse texts. Such a
storage and retrieval system effectively over-
rides the authors’ exclusive right to control
the individual reproduction and distribution of
each article.

The publishers claim the protectlon of
Section 201 (c) because users can manipulate
the databases to generate search resuits con-
sisting entirely of articles from a particular
periodical edition. By this logic, Section 201 (c)
would cover the hypothetical library if, in
response {0 a request, that library’s expert
staff assembled all of the articles from a
particuiar periodical edition. However, the
fact .that a third party can manipulate a
database to produce a noninfringing docu-
ment does not mean the database is not in-
fringing. Under Section 201(c), the question is

_not whether a user can generate a revision of .

a collective work from a database, but wheth-
er the database itself perceptibly presents the
author's contribution as part of a revision of

- the collective work. That result is not accom-
- plished by these databases.

The publishers finally invoke Sony Corp.
of America v. Universal City Studios, Inc.,
(1984). That decision, however, does not genu-
inely aid their argument. Sony held that the
“sale of copying equipment’’ does not consti-
tute contributory infringement if the equip-
ment is ‘‘capable of substantial noninfringing
uses.” The publishers suggest that their data-
bases could be liable only under a theory of
contributory infringement, based on end-user
conduct, which the authors did not plead. The
electronic publishers, however, are not mere-
ly selling “‘equipment’’; they are selling cop-
ies of the articles. And, as we have explained,
it is the copies themselves, without any ma-
nipulation by users, that fall outside the scope
of the Section 201(c) privilege. -

The publishers warn that a ruling for the

authors will have ‘devastating’’ conse-
quences. The databases, the publishers note,
provide easy access to complete newspaper
texts going back decades. A ruling for the
authors, the publishers suggest, will punch
paping holes in the electronic record of histo-
ry. The publishers’ concerns are echoed by

several historians, but discounted by several

other historians.

‘Notwithstanding the dire predictions:

from some quarters, it hardly follows from
today’s decision that an injunction against the
inclusion of these articles in the databases

It is so oraered.

FROM THE DISSENT
By Justice Stevens

This case raises an issue of first impres-

sion concerning the meaning of the word “re-

vision’ as used in Section 201(c) of the 1976
revision of the Copyright Act'of 1909. Ironical-
ly, the court today seems unwilling to ac-
knowledge that changes in a collective work
far less extensive than those made to prior
copyright law by the 1976 *“‘revision’’-do not
merit the same characterization. .

No one doubts that The New York Times
has the right to reprint its issues in Braille, in
a foreign language or in microform, even
though such revisions might look: and feel
quite different from the original, Such differ-
ences, however, would largely result from the
different medium being employed. Similarly,
the decision to convert the single collective

work newspaper into a collection of individual

ASCII files can be explained as liitle mare

than a decision that reflects the different..
nature of the electronic medium.-Just as the..

paper version of The New York Times is

divided into “sections’ and “pages” in order -
to facilitate the reader’s navigation and ma- -
nipulation of large batches of newsprint, 56 t60

the decision to subdivide the electronic vers
sion of that collective work into individual
article files facilitates the reader’s use of the
electronic information. The bare-bones nature
of ASCIH text would make trying to wade
through a single ASCII*file containing the
entire content of a single. edition of The New
York Times an exercise in frustration.
Although the court does not separately
discuss the question whether the groups of
files that The New York Times sends to the
electronic databases constitute “revisions,”
its reasoning strongly suggests that it would
not accept such a characterization. The ma-
jority, for example, places significant empha-
sis on the differences between the various
electronic databases anq microform, a medi-
um that admittedly qualifies as a revision
under Section 201(c). As with the conversion
of individual editions intp collections of sepa-

rate article-files, howevér, many of the differ-

ences between the eleetronic versions and
microform are nece551tated by the electronic

medium. The court therefore appears to back
away from principlés of media neutrality

when it implicitly criticizes ASCII-text files

for their inability to réproduce ‘“Remember-
ing Jane" “in the very §ame position, within a

film reproduction of the entire Magazine, in
turn within a reproduction of the entire Sept.

suppose that, instead of transmitting to
NEXIS the articles making up a particular
day’s edition, The New York Times saves all
of the individual files on a single floppy disk,
labels that disk “New York Times, October 31,
2000,"" and sells copies of the disk to users as
the electroriic version of that day’s New York
Times. The disk reproduces the creative, edi-
torial selection of that edition of The New
York Times. The reader, after all, has at his
fingertips substantially all of the relevant

content of the Qct. 31 edition of the collective

work. Moreover, ezlach individual = article
makes explicit referefice to that selection by

“The court therefore
appears to back away
from prin crples of media
neutrality.”

]USTICE STEVENS

including tags that remmd the réader that it is
a part of The New York Times for Oct. 31,
2000. Such a disk might well constitute “‘that
particular collective work”; it would surely
qualify as a “‘revisiéon” of the original collec-

. tive work. Yet all the features identified as

essential by the majority and by the respond-
ents would still be lacking. An individual look-
ing at one of the articles contained on the disk
would stiil see noneof the original formatting
context and would still be unable to fhp the
page. .

ual articles by Jonhthan Tasini.. Rather, they
go to NEXIS becausge it contains a comprehen-
sive and easily searchable collection of (in-
tact) periodicals: |

Because it is likely that Congress did not
consider the question raised by this case when
drafting Section 201(c), because I think the
District Court’s reading of that provision is
reasonable and c0n51stent with the statute’s

* purposes, and beqause the principal goals of
copyright policy are better served by that

reading, I would teverse the }udgment of the
Court of Appeals. The majority is correct that
we cannot knowiin advance the effects of

‘today’s decision on the comprehensiveness of

electronic databases, We can be fairly certain,
however, that lt 'will provide little, if any,
benefit to either authors or readers.

Users like Douglas Brinkley do not go to‘
NEXIS because it contains a score of individ- .

odld dDhodl Lo, UoU dliIcles Ly 47,Ud0
writers would be  affected: All'ap-
peared in the paper from about’ 1980
to about 1995. The Times will begm‘
removing any affected articlés as
soon as possiblé from Lexis- Nems
and other database services, to mini- .
mize its potential liability, The -
Times has created an online fortn
and set up phone lines for freelance
contributors who want their work'to
remain available -— (212) 556 8008 or :
8009 and (388) 814-2698,

Robin Bierstedt, deputy genel‘al
counset for Time Inc,, which also was
sued by the group of freelance writ-
ers, said its magazines, inchiding
Time and Fortune, would also'begin -
removing articles from its onlineda-
tabases. “We have no choice b to -
delete ‘the- articles,” . she -said¥'She
said- she -did - not “kriow how ﬁﬂany
articles were at issue. - SR

A spokesma.n forthe '1",r1bune Ciih-
pany, which owns Thé Chicago Tyib-
une, The Los Angeles Times &fd
Newsday and also: was: a defendait, _
said the company was still assessmg
the decision’s impact. -

Michael Jacobs, vice presrdent'and
general counsel for Lexis-Nexis;ia
defendant in the original suit"ah8‘a
unit of the British-Dut¢h media com-
pany Reed Elsevier, said it expected
to begin deleting articles fromiits
database within a few months. 27

“We are disappointed — it has-the
effect of ‘compromising our . data-
base,” he said, adding that Lexis-
Nexis expected the Jloss to be minor
among :its . three - billion :docurhents
from 30,000 sources. Since 1879, t:e‘x
is-Nexis has paid publishers ands
ers for their contents and sold accéss .
to the database to subscribers. /2

Mr. Jacobs-and all the publishers °
involved--said: the cost of deleting -
articles would, be minimal. Do
- The. American. Library Assoma- :
tion applauded the decision. It.noted °
that the court referred to “numerops
models for' distribisting copyrighted -
works and remunerating authors for
their distribution” and suggested the
lower court might develop a solution.
Librarians’- groups also noted ;that
libraries continue to provide pubiic
access to the historical record -f
periodicals and newspapers, and, un-
like Lexis-Nexis, libraries do npt
charge a fee.





