United States Copyright Office

Library of Congress « 1 Independence Avenue SE - Washington, DU xeasy anon - waw.copyrightgov

January 149, 2011

ROBINSON & WOOD: INC.
ATTN: ARCHIE ROBINSON
227 NOR'TH FIRST ST.

SAN JOSE, CA 95113

Re:  BlueBeat Catalog
Copyright Control Number: 81-525-648()

Diear Mr. Robinson:

I write on behall of the Copyright Office Review Board (Board) in response to
vour letter dated August 21, 2009, in which vou requested a second reconsideration of the
Copyright Office’s (Office) relusal to regisier approximately 800,000 sound recordings
simulations. The Board has carclully examined the application, the deposit and all
correspondence concerning this application. and affirms the demal of registration of this
work.

I. ADMINISTRATIVE RECORD
A. Multiple Previous Applications

The Copyright Office received a letter from Hank Risan dated August 15, 2007 as
well as a Form SR application for registration of sound recordings entitled “Media Rights
Technologies and BlueBeat.com registration of nearly 800,000 ephemeral sound
recordings. See Disk.” which was sipned by Hank Risan. The application names. Media
Rights Technologies and BlueBeat.com. Hank Risan CEQ, as the authors of a “list of
702 852 ephemeral sound recordings manulactured for Internet broadeast. see enclosed
disk.™ It names Media Rights Technologies and BlueBeat.com as the copyright
claimants.” The application indicates that the work was completed in 2007 and first

" As the discussion of the administrative record below reveals. it appeurs (hat you have made inconsistent
asserlions ul various limes with respect Lo the identity of the author(s) and copyright claimant(s) of the
works in question. Because those specific identities are not pertinent o the grounds for the Board's
disposition of this matler, we will refer to the author(s) and claimaniis) interchangeably as “Risan™ and/or
SMRT ™
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published on August 15, 2002, (Media Rights Technologies application dated August 13,
2007).

The Copyright Office also received a letter from Hank Risan dated September 14,
2007 as well as a Form SR application for registration of sound recordings entitled
“bascBeat Compilation.” which was signed by Hank Risan. The application names _I lan]i
Risan on behalf of Media Rights Technologies as the author of “compiled Compilations.
The application indicates that the work is derivative. In space 6a. which provides for
identification of any preexisting work or works that the applied for work is based on or
incorporates. Mr. Risan stated “See attached discs comprising 2,626 compilations of a ‘
total of 796.138 sound recordings offered in two sound qualities-160kb/s and 320kb/s.”
I'he application names Hank Risan/Media Rights Technologies as the copyright
claimants. It indicates that the work was completed in 2007 and first published on August
11,2001, (Media Rights Technologies application dated September 14, 2007).

In addition to the two applications described above, the Copyright Office received
three Form SR applications dated October 22, 2007 on behalf of Hank Risan and Media
Rights Technologies for registration of sound recordings. The application for
~BlueBeat.com Derivative Works"™ was signed by Hank Risan on October 22, 2007 and
names Hank Risan as the author ol “Approximately 800,000 Sound Recordings.” The
application indicates that the work is derivative. In space 6a. which provides for
identification of any preexisting work or works that the applied for work is based on or
incorporates, Mr. Risan stated “786.678 Songs.” In space 6b, which provides for a brief
veneral statement of the material that has been added to the applied for work and in which
copyright is claimed, Mr. Risan stated 786,678 sounds have been digitally altered to
create an entirely new sound by author.”™ ‘The application names Hank Risan/Media
Rights Technologies as the copyright claimants. It indicates that the work was completed
in 2003 and first published on January 1, 2003, (Media Rights Technologies application
for “BlueBeat.com Derivative Works.” dated October 22, 2007).

Applications for “For What It's Worth 7835.mp3der/320" and “For What It's
Worth 7835.mp3der/160" were signed by Hank Risan on October 22, 2007 and name
Hank Risan as the author of “Sound Recordings.” The applications indicate that these
works are derivative. In space 6a. which provides for identification of any preexisting
work or works that the applied for work is based on or incorporates, Mr. Risan stated “For
What IU's Worth™ on both applications. In space 6b, which provides for a bricl general
statement of the material that has been added 1o the applicd lor work and in which
copyright is claimed. Mr. Risan stated “Sound has been digitally aliered Lo create an
entirely new sound by author™ on both applications. The applications name Hank
Risan/Muedia Rights Technologics as the copyright claimants. The applications indicate
that the works were completed in 2003 and first published on January 1. 2003, (Moedia
Rights Technologies applications for “For What 1U's Warth 7835.mp3der/320" and “For
What It"s Warth 7835.mp3der/160." dated October 22, 2007).

A cover letter accompanying the three applications, which was dated Oclober 22,
2007 but was not reeeived by the Office until December 3, 2007, appears to indicate that
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the application for “BlueBeat.com Derivative Works™ duplicates and supersedes the
earlier applications submitted on August 15,2007 and September 14, 2007. The letter
asserts that the sound recordings addressed in the applications were made pursuant to
Section 112 licenses. The letter also indicates that Media Rights Technologics (“MRT™)
has not obtained mechanical licenses to make and distribute phonorecords of nondramatic
musical works, and that MR'T wishes to obtain compulsory 113 licenses. (Letter from
Risan to Copyright Office. dated October 22, 2007).

In a letter to Mr. Risan from Supervisory Registration Specialist Jane Rinard of
the Copyright Office's Performing Arts Division. dated December 17, 2007, Ms Rinard
indicated that the applications received on December 3, 2007 appear to duplicate and
supersede the earlier claims submitted on August 15, 2007 and September 14, 2007, Ms.
Rinard pointed out that applications and cover letter received on December 3. 2007 do not
advance acquisition of 115 licenses and she suggested that MRT continue its discussions
with the Copyright Office’s Office of the General Counsc] regarding compliance with the
section 115 license. (Letter from Rinard to Risan, dated December 17. 2007, at page 1-2).

Ms. Rinard questioned whether Mr. Risan considered the subject sound recordings
to be derivative. In doing so, she advised him of the requirement ol sufficient human
authorship and that the mere mechanical adjustment or changes to sounds, including the
addition of Tocking mechanisms to protect digital sound files or content, would probably
not constitute suficient sound recording authorship. She went on to state that the Office
needs a deposit copy of the sound recordings themselves, and not merely a list of titles,
hefore registration can be considered. /d at 2.

Ms. Rinard, referring 1o a conversation with Hank Risan, recounted Mr, Risan’s
statements that all of the recordings contain some sounds from the original recordings.
She also recounted Mr. Risan’s assertions that he obtained the necessary licenses Lo use
and alter these sound recordings, and that he obtained the legal right 1o claim copyright in
the derivative sounds. She then pointed out that Mr. Risan had not supplied any
documentation of any such authority. She specifically asked Mr. Risan to provide written
authorization ur permission from the copyright owners of the original sound recordings
that grants him the right to claim copyright in the derivative works. Jd at 3.

Ms Rinard then asked Mr. Risan to clarify the various statements of authorship in
the previous applications which had listed Media Rights Technology and BlueBeat.com
as the author of works made for hire, in light of the fact that the October 22, 2007
application for “BlueBeat.com Derivative Works™ names Hank Risan as the author of
“Approximately 800,000 Sound Recordings.” She also asked for a detailed description of
what the author contributed to the production of these derivative recordings. aside from
any mechanical. electronic, or soflware-generated process. Jd.

Ms. Rinard went on to ask Mr. Risan to clarify the various statements of first
publication of the respective recordings as stated in the various applications. Ms. Rinard.
referring to a conversation with Hank Risan, recounted Mr. Risan’s statements that all of
the “recordings were published by broadeast over the Internet. The first track FOR
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