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Decision Due on Rights
To GOU (g Z&nd@d P i‘@nts

WASHINGTON (FNS) — By the end of January the Carter Administration will
have decided whether lo tlghten government policy ob ownership, conirol and use of
patentable inventions resulting from federally-funded research and devalopment con-
tracts and grants. Such R&D outlays currently are estimated at $26 billion a year.

The issue is being explored intensively as part of a 2-year study by the Senate Small
Business Committee. Its Monopoly Subcommittee, headed by Sen. Gaylord Nelson

(., Wis.}), a strong critic of U.8. R&D patent policies, extracted last week from the.

Justice Department assurance that the ongoing Intramural dispute will be settled
shortly..

John H. Sheneheld Assistant Attarney General In Charge of the Justice Depart- -
ment Anhtrust Division, did not disagree with Chairman Nelson's assessment of what
is going on in the review:"The Commerce Department wants to give it {the inven-
tions and patents} away and Justice doesn’t.”

Mr. Sheneheld who described the patent policy review as “a continuing struggle in
government,” told the subcommitiee he “antmxpated that our view probably wiil
prevail.”

Justice, he eXpl:uned contenda that inventions produced by expenditure of public -

-funds should benefit the publie. - -

- “Government control of inventions deriving from such expenditures assures that
they will be used to promote the public interests, rather than the not-necessarily syn-
onymous 1ntere<ts of private parties,” the anhtrust chief dedared
* No Purpose

Mr. Sheneneld szud Lhe Justice viewpoint i3 that o purpose is served by taxing the
pubtlic for R&D and then turning the resuits sought by that very R&D over to the con-
tractor, along with 2 right to exclude competitors from use of those results,

“Such rights,” said Mr, Shenefield, “‘seem to be in the nature of a windfall, at
public expense, to the contractor.”

Senator Nelson contended that R&D-denved patents st:ould nct be given nway ex-
cept in exceptional circumstances, and the buzrden of proof that such circumstances
appiy should be on the contractor, rather that government. review authonhes

“That 1= our position, too,”” Mr. Shenefield interposed.

" Senator Nelson, hard on the heels of strong anti-patent ngeamay teshmony from
Adm. Hyman G. Rickover, lectured the Justice Department and the Carter Ad-
minstration in these termss *“Why don't you just say ‘no’ to these contractors seeking
patent rights and tell them further, 'If you have got a case, muke it convince us’, Con-
tracters will always ask for an a.ccphon Just say no to all o! them They want .
everything they can get their hands on.’

Senator I\e!son a'so was critical of the government for *'spending tirne giving pa-
" tents away,”

* adding: *‘The Justice Department has never had any guts in this area,
and DOD always wants to give everyt!u'mg away, even though it’s the public's money.

‘What a way to do business!”

Monopoly Subcommittee counsel Benjarin Gmﬂon said DOD "mut.re!y allows
contractors to retaln patent rights, so it doesn't even know what it Is giving away.”
Antitrust chief Shenefield agreed.

Even if patent policias are toughened, Congr&ss may still want to legislate, Senator

- Nelson indicated. It was spurred on to do this by Admiral Rickever who told the

Senate subcomunittee that all government! agencies should Le required by law to
retain patent rights, except in exceptional circumstances, to all inventions developed

at government expense, Before a government agency could waive the government's

rights to a patent, he said, the Attorney General should be required to make a werit- -
ten determination of work essential to the rnission of the azency and that gzant.ng ths
waiver will not adverse!y af!ect eompetition or small business. . .
Penalttey

Admirat Rickover also proposed that 2ll inventors be required to certify on patent
applications that the invention was developed under a government confract and was
duly reporied, or that it was not developed. He asked for criminal penalties for in-
dividuals or contracto's who file, as theu' own, patents that have been developed at
governmernt expense. .

Mir. Rickover said many go\femment agenc:es ‘today routinely grant conf.ractors ex- .

clusive righis 1o patents deve!oped at public expense. He sajd this promoles greater
concentration of economic power in the hands of large corporztions, impedes
development and dissemination of technology is costly to the taxpayer and huris
small business. - - o

“In my view,” Admiral R.:c«:over md “the ngh!s to 'mennons deve‘oped at
public expense should be vested in the government and made available for use by
any U5, citizen.”

Inder the patent laws, the holder of a patent erjcys what amounts toa 17-)ear
monopoly. In this period, he can prevent others from using the invertion; ha can
license the fnvention and charge royaltias, or he can manufacture and market the -
invention as a sole-source suppller, Satd Admiral Rickover: “If the invention is
worthwhile, he is in a position to'make exorbitant profits.”

.~ Public Interest _

Mr. Shenefield szid there had been no convincing showiny that exclusive rights
in governmeni-{inanced inventions need be granted to contractors in order to in-
duce themn to accept Bovernment R&D contracts. He agreed with Senator Nelson
thdt the government's so-called “march-in” rights involving reveking the waiver

“is largely an empty provision and is not particularly he!pful in protectmg the
publie interest.”

| Tnterconnect Firm
Protests NE Bell
PEBX Sele Source -

By DAVID WILUAMS
WASHINGTON — A:New England.
interconnect compuny, backed by one,

of its primary supplers, Rolm, has

protested tg the General Accounting Of-
fice againit a Commerce Department
solesource PBX procurément from
AT&Ts Now England Bell Telephone
Co.

Commerce’s National Oceanic & Af-

mospheric Administration- (NOAA) .
procured a2 Dimension400 PBX from

4 US.
according to Inter- -
national Business Telephor‘e Inc., of -

New England Bell on a solesource
basis ‘(although it was specifically for-

bidden to do so by the General Services
Administration,

Watertows, Mass, -

The dispute involves a PBX which
. NOAA wanted for its Northeast

‘" Fisheries Center at Weods Hole, Mass,

The National Marine Fishertes Service
ordered a Dimension400 from New

~ England Belt on a sole-source basis last *

June 30, according {o documenls sent to
the GAO by Robert J. Fabbricatore,

‘president of the interconnect comparny.. - -

However, GSA did not grant the
agency procurement "authority until

July 19 and the first of four limitations .

in the grant said it “"does not constitute
approval for the solesource proeurr.k
ment of the PBX."” .
Furthermore, GSA fold the Com—-
merce Department it would have “to’
comply with the requiremants of the
appropriate Federal Procurement

Regulntzons in seeking compebtwn to

the maximam extent possible. |
" Yolded -

If the Commerce Depau'tmeﬁt failed’
to follow the Yimitations, the procure- -

ment authority could be voided, ac-
cording to the letter signed by Michael
Muntner, ant assistant commissioner in
-G8A’s Auwtomated Data & Te!ecom~
mutnications Service,

In addition to.the procure: ment |
authority, Mr. Fabbricatore sent copies
of other GSA papers relating to the
procurement. A June 2§ internal GSa
memorandum, for example, coiclided
that NOAA’s request “does not justify a
soiesource award to the tejephone
company” and “there are numerous
alternatives for meeting NOAA's . .
requiremnents st Woods Hole,”. -

Another GSA memo, dated July 1,
said “It appears from the documenta-
tion in this case that NOAA has only
cne single intention — that Is to procure
a Dimenslon teuch-tone PBX from tha
telephone company on a sole-source
hasis regardless of cost!” It added that
*The, sole-source justification in our
opinion has no validity.”.

Anong other things, C‘SA wanied to
study the possibility of consolidating
the telecommunications requirermnents

 of all federal installations in the Woods

Eole area, a3 it does In ofher areas. This
study would take 60 days, G3A pointed
out. GSA also opposed touch-tohe -
capability in the system,

The General Accounting Ofﬂce has
forwarded the protest to the Commerce
Department, which haz until late

sonne} said.
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